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AMENDMENTS  TO  RULES. 


UNITED  STATES  dRCUIT  COUBT  OF  APPEALS. 


Second  Circiiit 

RULES  IN  ADMIRALTY.» 

Bute  I  Is  amended  by  striking  out  the  5th  line,  snd  all  of  line  6  up  to 
and  including  the  words  "does  not  so  state." 

Rule  IV-by  inserting  after  subdivision  7  of  section  1  thereof  the  follow- 
ing: "(8)  The  assignments  of  error." 

Rule  XIV  by  inserting  after  the  word  "printing"  the  words  "of  the  apos- 
tles." 

The  following  rule  is  added: 

Rule  XIX.  The  following  (rf  the  general  rnles*  of  this  conrt,  and  no 
others,  shall  be  deemed  admiralty  rules,  viz.:  liules  3,  4,  5,  6,  7,  9,  11,  12; 
section  4  of  rule  14;  rules  15.  16.  17,  18.  19,  20.  21,  22;  amended  rule  23; 
rules  25,  26,  27,  28,  29;  section  4  of  rule  30;  rules  31,  32,  and  34. 

Adopted  October  5,  1892. 

Third  Circuit. 

Ordered  that  rule  23  of  the  niles  of  this  court  be,  and  the  sams 
is  hereby,  aiueuded  so  that  the  same  shall  read  as  follows: 

23.» 

PRINTING  BEiCOIlDS. 

The  counsel  for  the  plaintiff  in  error  or  appellant  shall  print  and  file  with 
the  clerk  of  the  court,  at  least  six  days  before  the  case  is  called  for  argument, 
twenty  copies  of  the  record,  unless  a  different  order  as  to  such  printing  is 
made  by  the  coni-t.  either  of  its  own  motion,  or  upon  application  made  at  leant 
ten  days  before  the  case  is  called  for  argument,  and  shall  furnish  three  copies 
of  the  printed  record  to  the  adverse  party  at  least  six  days  before  the  argu- 
ment. The  parties  may  stipulate  in  writing  that  parts  only  of  the  record 
shall  be  printed,  and  the  case  may  be  heard  on  the  parts  so  printed,  but  the 
court  may  direct  the  printing  of  other  parts  of  the  record.  If  the  record 
shall  not  have  been  printed  when  the  case  is  reached  in  the  regular  call  of  the 
ducket,  the  case  may  be  dismissed.  In  case  of  reversal,  affirmance,  or  ills- 
missal,  with  costs,  the  amount  paid  for  printing  the  record  sliali  be  taxed 
against  the  party  against  whom  costs  are  given. 

■For  rules  in  admiralty,  see  50  Fed.  Rep.  vliL-zi. 
•See  47  Fed.  Rep.  iii.-xiv. ;  50  Fed.  Rep.  vil. 

'For  rule  28,  as  originally  adopted  io  the  third  circait,  see  47  Fed.  Rep.   X. 
V.51F.    .  (ill) 
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iv  AMENDMENTS    TO    Rri.ES. 

Ordered  that  rule  24  of  the  rules  of  this  court  be,  and  the  same 
is  hereby,  amended  so  that  the  same  shall  read  as  follows; 

24;* 

BUIEFS. 

1.  Thecoiinfiei  for  the  plaintiff  in  error  or  appellant  shall  Ale  wilii  tlie 
clerk  of  this  court,  at  least  six  days  before  the  case  is  culled  for  argument, 
twenty  copies  of  a  printed  brief,  one  of  which  shall,  on  application,  be  fur- 
nislied  to  each  of  the  counsel  engaged  upon  the  opposite  side. 

2.  Tills  brief  shall  contain,  in  order  liere  stated— 

(1)  A  concise  abstract,  or  statement  of  the  case,  presenting  succinctly 
the  questions  involved,  in  the  manner  in  which  they  are  raised. 

(2)  A  speciticatiou  of  the  errora  relied  upnn,  wliicli,  in  cases  brou|;ht  up 
by  writ  of  error,  shall  set  out  separately  and  particularly  each  error  asserted 
and  intended  to  be  urged;  and,  in  cases  brought  up  by  appeal,  the  specifica- 
tion  shall  state,  as  particularly  as  may  be,  in  what  the  decree  is  alleged  to 
be  erroneous.  When  the  error  alleged  is  to  the  admission  or  to  the  rejection 
of  evidence,  the  specilication  shall  quote  the  full  substance  of  tlie  evidence 
admitted  or  rejected.  When  the  error  alleged  is  to  the  charge  of  the  court,  the 
specilication  shall  set  out  the  part  referred  to  totidein  Berbis,  whether  it  be  in- 
structions given  or  instructions  refused.  When  the  error  alleged  is  to  a  rul- 
ing upon  the  report  of  a  master,  the  spedfication  shall  state  the  exception  to 
the  report  and  the  action  of  the  court  upon  it. 

(S)  A  brief  of  the  argument,  exhibiting  a  clear  statement  of  the  points 
of  law  or  fact  to  be  discussed,  with  a  reference  to  the  pages  of  the  record  and 
the  authorities  relied  upon  in  suf^port  of  each  point.  When  a  statute  of  a 
state  is  cited,  so  much  tliereof  as  may  be  deemed  necessary  to  the  decision  of 
the  case  shall  be  printed  at  length. 

K.  The  counsel  for  a  defendant  in  error  or  an  appellee  shall  flie  with  the 
clerk  twenty  printed  copies  of  his  brief,  at  least  three  djiys  before  the  case 
is  called  for  hearing.  His  brief  shall  be  of  a  like  character  with  that  re- 
quired of  the  plaintiff  in  error  or  appellant,  except  that  no  speciQciition  of  er- 
rors shall  be  required,  and  no  statement  of  the  case,  unless  that  presented  by 
the  plaintiff  in  error  or  appellant  is  controvertetl. 

4.  When  there  is  no  as-iignment  of  errors,  as  required  by  section  997  of 
the  Revised  Statutes,  counsel  will  not  be  heard,  except  at  the  request  of  the 
court;  and  errors  not  specified  ar-cordirig  to  this  rule  will  be  disregarded;  but 
the  court,  at  its  option,  may  notice  a  plain  error  not  assigned  or  specitied. 

5.  When,  according  to  this  rule,  a  plaintiff  in  error  or  an  appellant  i.t  in 
default,  the  ease  may  be  dismissed  on  motion ;  and  when  a  defendant  in  error 
or  an  appellee  is  in  default,  he  will  not  be  heard,  except  on  consent  of  his  ad- 
versary, and  by  request  of  the  court. 

6.  When  no  counsel  appears  for  one  of  the  parties,  and  no  printed  brief 
or  argument  is  tiled,  only  one  counsel  will  be  heard  fur  the  adverse  party; 
but,  if  a  printed  brief  or  argument  is  tiled,  the  adverse  party  will  be  entitled 
to  be  beard  by  two  counsel. 

Approved  September  22,  1892. 

Fourth  Circuit. 

ATTESDAXCE  OF   DISTIIICT  JUDGES — NOTICE. 

It  is  ordered  that  the  clerk  of  this  court  shall,  thirty  days  before  the  com- 
mencement of  each  term  thereof,  notify  one  of  the  district  judges  of  this  cir- 

*  For  rale  24,  as  origiiiiilly  adopted  iu  the  third  circuit,  »ca  47  Fed.  Rtp.  xL 
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AMENDMENTS   TO    RULES.  V 

cuit,  commencing  with  the  oldest  in  commission,  tliiit  his  presence  is  desired 
daring  said  term,  as  a  member  of  the  court:  provided,  that  if  the  chief  jus- 
tice, or  either  of  the  circuit  judges,  prior  to  the  commencement  of  any  term, 
advise  the  cleric  of  their  inability,  or  the  inability  of  either  of  them,  to  attend 
and  remain  during  the  then  coming  term  of  court,  tlien  the  clerk  shall,  in 
manner  hereinbefore  mentione<l,  notify  and  request  the  presence  of  an  addi- 
tional district  judge,  to  sit  in  the  pluce  of  the  judge  or  judges  so  unable  to 
attend. 

And  the  clerk  shall  continue  to  so  notify  and  request  the  presence  of  the 
district  judges,  to  attend  the  terms  of  this  court,  in  the  order  of  the  seniority 
of  their  commissions,  until  each  of  the  district  judges  of  this  circuit  shall 
have  so  participated  in  the  proceedings  of  the  court,  and  tliereafter  he  shall 
continue  in  the  same  order  to  so  notify  and  request  their  presence  for  the 
subsequent  terms  of  this  court:  and  provided,  also,  that  if  any  district  judf^e, 
so  notitied,  informs  the  clerk  of  his  insibility  to  attend  the  term  at  which  liis 
presence  was  requested,  then  the  clerk  sliail  so  notify  the  district  judge  next 
in  commission,  and  request  his  presence. 

'  And  if,  during  any  term  of  this  court,  less  than  a  fnll  bench  should  be 
present  for  business,  then  those  so  present  shall  determine  which  of  the  dis- 
trict judges  of  the  circuit  shall  be  called  to  attend  and  sit  with  them  during 
the  absence  of  those  so  constituting  the  court  for  said  term,  if  the  presence 
of  an  additional  judge  be  deemed  necessary. 

Adopted  October  !».  1892. 

Ordered  that  rule  3  of  this  court  be  amended  so  as  to  read  as  fol- 
lows; 

3.» 

THKMS. 

There  shall  be  held  in  the  city  of  Uichmond  three  regular  terms  of  this 
court, — one  on  the  first  Tuesday  of  February,  one  on  the  fourth  Tuesday  of 
May,  and  one  on  the  first  Tuesday  of  October,  in  each  year. 

Adopted  October  13,  1892. 

*  For  role  8,  as  originally  adopted  in  tbe  fourth  (drcnit,  see  47  Fed.  B«p.  It. 
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JUDGES 


or  THS 


UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS  AND  THE 
CIRCUIT  AND  DISl'RlCr  COMYS. 


FIRST  CIRCUIT. 

How.  HORACE  GRAY.  Cibcuit  Justicb. 

HoK.LE  BASON  B.  COLT.  Cmcuir  Judob. 

HoH.  WILLIAM  L.  PUTNAM,  Cihcdit  Judge.' 

Hon.  NATHAN  WEBB,  Distkict  Judge,  Maisk. 

Hon.  EDGAR  ALDRICH,  District  Judob,  New  Hamfbhirb. 

Hon.  THOMAS  L.  NELSON,  District  Judgb,  Massachusbttb. 

Hob.  GEORGE  M.  CARPENTER,  District  Judob.  Rboob  Isijuia 

SECOND  CIRCUIT. 

HoK.  SAMUEL  BLATCHFORD,  Cibouit  Jubticb. 

HoK.  WILLIAM  J.  WALLACE,  Sbhiob  Circuit  Judob. 

Hon.  E  HENRT  LAOOMBE,  Junior  Circuit  Judgb 

Hon.  NATHANIEL  8HIPMAN,  Circuit  Judob." 

Hon.  WILLIAM  K.  TOWNSEND,  District  Judob.  Connkcticut 

Hon.  ALFRED  C.  COXE,  District  Judob,  N.  D.  New  York. 

Hon.  ADDISON  BROWN,  District  Judob,  &  D.  New  York. 

Hon.  CHARLES  L.  BENEDICT,  District  Judok.  £.  D.  Nbw  York. 

Hon.  HOYT  H.  WHEELER,  District  Judgk,  Vermont. 

THIRD  CIRCUIT. 

Hob.  JOSEPH  P.  BRADLEY,  Circuit  Justice.* 

Hon.  MARCUS  W.  ACHESON,  Circuit  Junoa 

Hon.  GEORGE  M.  DALLAS.  Circuit  Judok.» 

Boh.  LEONARD  E.  WALES,  District  Judob.  Delawarb. 

Hon.  EDWARD  T.  GREEN,  District  Judob.  New  Jbrsbt. 

HoH.  WILLIAM  BUTLER,  District  Judge.  E.  D.  Pennstltania. 

Hob.  JOSEPH  BUFFINGTON,  District  Judob,  W.  D.  Pennsylvabu. 

■Appointed  Haroh  17, 1888L 
'Died  Jan.  22,  ISiO. 

(Vii) 
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VIU  JUIKiKS    OF    THE   COIUT8. 


FOURTH  CIRCUIT. 

Hon.  MELVILLE  W.  PULLER.  Cikcoit  JouTica 

Hon.  HUGH  L.  BOND.  CneOciT  Jddob. 

noH.  NA.Tii.A.N  a  OFT,  CciicoiT  Jcd»b.> 

Hon.  THOMAS  J.  MORRIS,  District  Judoe.  Martt.and. 

Hon.  AUGUSTUS  8.  SEYMOUR.  DrerarcT  Jodoe.  E.  D.  Nonrn  CAROtnri. 

Hon.  ROBERT  P.  DICK,  Distkict  Jddok,  W.  D.  North  Cauomna. 

Hon.  CHARLES  H.  8IM0NT0N.  District  Jddgb.  South  Carolina. 

Hon.  ROBERT  W.  HUGHES,  District  Judge.  E.  D.  Viugini.-l 

Hon.  JOHN  PAUL,  DisTRicrr  JuoaB.  W.  D.  Viroinia. 

Hon.  JOHN  J.  JACKSON,  Jr.,  District  Judob,  West  Virginia. 

FIFTH  CIRCUIT, 

Hon.  LUCIUS  Q.  0.  LAMAR.  CtRctrrr  Justice. 
Hon.  DON  A.  PARDEE,  Circuit  Judge. 

Hon.  a.  p.  Mccormick,  circuit  judoe.« 

Hon.  JOHN  BRUCE,  District  Jcdob.  M.  and  N.  D.  Atabama. 
Hon.  harry  T.  TOULMIN.  District  Judge.  S.  D.  Alabam.v. 
Hon.  CHARLES  SWAYNB.  District  Judge,  N.  D.  Florida, 
Hon.  JAMES  W.  LOCKE.  District  Judge,  S.  D.  Florid.v. 
Hon.  WILLIAM  T.  NEWMAN.  District  Jddoe,  N.  D.  Georgia. 
Hon.  EMORY  SPEER.  District  Jcdob.  8.  D.  GKORWiit 
Hon.  EDWARD  C.  BILLINGS,  District  Juixie.  E.  D.  LoiireiAN.iL 
Hon.  ALECK  BOARMAN.  District  Judge.  W.  D.  liOtTisi.vs.v 
Hon.  HENRY  C.  NILE8,  District  Jcdoe.  N.  and  8.  I).  Mississippl 
Hon.  DAVID  E.  BRYANT,  District  JmnsE.  E.  D.  Tex.as. 
Hon.  JOHN  B.  RECTOR.  District  Judge,  N.  D.  Te.k.is. 
Hon.  THOMAS  S.  MAXEY.  District  Judob,  W.  D.  Texas. 

SIXTH  CIRCUIT. 

Hon.  henry  B.  BROWN,  Circuit  Justicb. 

Hon.  HOWELL  E.  JACKSON,  Circuit  Judob. 

Hon.  WILLIAM  H.  TAFT.  Circuit  Judgb.i 

Hon.  JOHN  WATSON  BARR.  District  Judge.  Kbntuckt. 

Hon.  henry  H.  SWAN.  District  Judge.  E.  D.  Micmo.\H. 

Hon.  henry  F.  SEVERENS.  District  Judge,  W.  D.  MicnioAS 

Hon.  AUGUSTUS  J.  RICKS,  District  Judge.  N.  D.  Ouio. 

Hon.  GEORGE  R.  SAGE.  District  Jodgk,  S.  I).  Ohio. 

Hon.  D.  M.  KEY.  District  Judok.  E.  and  M.  D.  Tennessee. 

Hon.  ELI  8.  HAMMOND,  District  Juiksb,  W.  D.  Tennessbb. 

>  .Appointed  March  17,  1893. 
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SEVENTH  CIRCUIT. 

Hon.  JOHN  M.  HARLAN.  CiBCcrr  Josticb. 

Hon.  WALTER  Q.  QRE8HAM,  Circuit  Judob. 

Hon.  WHiLLAM  a.  WOODS.  Cikcoit  Judge." 

Hon.  henry  W.  BLOUGETT.  District  Judob,  N.  D.  iLLiMon. 

Hon.  WILLIAM  J.  ALLEN.  District  Judge.  S.  D..  Illinois. 

Hon.  JOHN  H.  BAKER.  District  Judge.  Indiana. 

Hon.  JjVMES  Q.  JENKINS.  District  Judor.  E.  D.  Wiscossis. 

Hon.  UOMANZO  BONN.  District  Judge.  W.  D.  Wisconsijj. 

EIGHTH  CIRCUIT. 

Hon.  DAVID  J.  BREWER.  Circuit  Justice. 

Hon.  henry  C.  CALDWELL.  Circuit  Judge 

Hon.  WALTER  H.  SANBORN,  Circuit  Judge.* 

Hon.  JOHN  A.  WILLIAMS.  District  Judoe.  E.  D.  Arkans.vs. 

Hon.  ISAAC  C.  PARKER,  District  Judge,  W.  D.  Arkansas. 

Hon.  MOSES  HALLETT,  District  Judge,  Coix>rado. 

Hon.  OLIVER  P.  SHIRAS.  District  Judge,  N.  D.  Iowa. 

Hos.  JOHN  S.  WOOLSON,  District  Judge.  8.  D.  Iowa. 

Hon.  CASSIUS  G.  FOSTER.  District  Judcik.  Kansas 

Hon.  RENSSELAER  R.  NELSON,  Distrut  Jidge.  Minnesota, 

Hox.  AMOS  M.  THAYER.  District  Judge.  E.  D.  Missouri. 

Hon.  JOHN  F.  PHILIPS.  District  Judge.  W.  D.  Missoubl 

Hon.  ELMER  8.  DUNDY.  District  Judge.  Nebraska. 

Hon.  ALFRED  D.  THOMAS,  District  Judge.  North  Dakota. 

Hos.  ALONZO  J.  EDGERTON.  District  Judge.  Soutb  Dakota. 

Hon.  JOHN  A.  RINER,  District  Judge.  Wiomino. 

NINTH  CIRCUIT. 

Hon.  STEPHEN  J.  FIELD,  Circuit  Justice. 

Hon.  JOSEPH  McKENNA.  Circuit  Judgb.  > 

Hos.  WILLIAM  B.  GILBERT.  Circuit  Judge.* 

Hon.  WM.  W.  MORROW,  District  Judge,  N.  D.  California. 

Hon.  ERSKINE  M.  ROSS,  District  Judge,  8.  D.  California. 

Hon.  HIRAM  KNOWLES,  District  Judge,  Montana. 

Hon.  CORNELIUS  H..  HAN  FORD.  District  Judge,  Washington. 

Hon.  THOMAS  P.  HAWLEY.  District  Judge,  Nbtada. 

Hon.  MATTHEW  P.  DEADY,  District  Judge.  Oregon. 

Hos.  JAMES  H.  BEATTY,  District  Judge,  Idaho. 

Hon.  WARREN  TRUITT,  District  Judge,  Alaska. 

'Appointed  March  17, 1892. 
•Appointed  March  18,  1891 
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Abbott  Uacbine  Co.  t.  Bonn  (C.  C.)  228 
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(D.C.) 252 
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CASES 

ARGUED  AND  DETERMINED 


n  THE 


UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS  AND  THE 
CIRCUIT  AND  DISTRICT  COURTS. 


Campbeix  v.  Argekta  Gold  &  Silver  Min.  Co.  et  al. 
(Circuit  Court,  D.  Montana.    April  18,  1892.) 

1.  HnCINO  COMPASJES— VALIDirr  of  MoRTOAOB — PCBLIOATIOS  OV  NOTIOB. 

Comp.  81  Ilont.  div.  5,  §  492,  provides  that  the  olBoers  of  a  miaing  company  shall 
not  mortgage  ite  property,  except  in  pursuance  of  an  order  of  a  stockholders' meet- 
ing convened  by  publication  of  notice,  eta  Held,  that  a  mortgage  executed  by  the 
unanimous  order  of  a  stockholdors'  meeting  of  such  company,  at  which  all  oX  the 
stockholders  were  present,  but  which  was  convened  without  observing  the  stat- 
utory requirements,  was  not  void,  but  voidable  only. 

2.  8amb— AvAiLABiuTY  OP  Objection'. 

The  corporation  and  its  stockholders  were  the  only  persons  who  could  take  ad- 
vantage of  the  voidability  of  the  mortgage.  The  deKct  could  not  be  availed  of  by 
others  holding  liens  on  the  mortgaged  property. 

3.  Same — Estoppbl. 

The  corporation  and  stockholders,  having  received  the  benefit  of  the  mortgage, 
were  estopped  to  deny  its  validity. 

In  Equity.  Suit  by  S.  L.  Campbell,  trustee,  against  tlie  Argenta 
Gold  &  Silver  Mining  Couipany  and  others.  Heard  on  demurrer  to  the 
bill.     Demurrer  overruled. 

Henry  Q.  Mclntire  and  Henri  J.  Burleigh,  for  complainant. 

Parbw  &  Farbis,  Edwin  Norrit,  and  Word  &  Smith,  for  defendants. 

Kkowles,  District  .Judge.  This  is  a  bill  in  equity  seeking  the  fore^ 
closure  of  a  mortgage  upon  certain  real  property  belonging  f » the  defend- 
ant the  Argenta  Gold  &  Silver  Mining  Company.  The  property  is  situ- 
ate in  Beaverhead  county,  this  state.  The  Argenta  Company  is  a  cor- 
poration organized  under  the  laws  of  Montana.  Most  of  the  defendants 
reside  in  Montana,  and  are  citizens  of  this  ^tate.  None  of  the  defend- 
ants are  citizens  of  the  state  of  Minnesota,  of  which  state  the  plaintiff, 
it  appears  from  the  bill  of  complaint,  is  a  citizen.  The  bill  has  the 
further  object  of  declaring  its  mortgage  lien- a  prior  lien  to  that  of  liens 
claimed  bv  the  defendants,  other  than  the  Argenta  Company,  upon  thv 
v.5lF.no.l — 1 
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property  embraced  in  the  mortgage.  It  is  set  forth  in  the  bill  that  th<:«e 
defendants  claim,  for  certain  reasons  which  appear  in  the  bill,  that  the 
mortgage  securing  the  bonds  held  by  plaintiff  is  void.  The  bill  allies 
that  a  certain  other  corporation,  known  as  the  "P.  J.  Kelly  Placer  & 
Quartz  Mining  <fe  Reduction  Company,"  was  the  owner  of  the  prem- 
ises described  in  plaintiff's  mortgage.  That  it  became  involved,  and 
judgments  were  obtained  against  it,  which  it  was  unable  to  liquidate. 
With  the  view  of  raising  money  to  pay  this  indebtedness,  it  appears 
that  it  was  proposed  that  a  new  company  be  formed  and  incorporated, 
and  the  property  of  the  Kelly  Company  should  be  conveyed  to  it,  and 
an  arrangement  made  by  which  it  should  become  the  property  of  said 
new  corporation  freed  from  the  liens  of  the  said  judgment  creditors.  That 
then  this  new  corporation  should  issue  bonds  in  the  sum  of  $75,000, 
which  should  be  secured  by  a  first  mortgage  upon  the  said  premises.  In 
pursuance  of  this  agreement,  the  indebtedness  of  the  Kelly  Company 
was  all  assigned  to  one  H.  Howes,  and  the  said  premises  conveyed  to 
him.  The  Ai^enta  Gold  &  Silver  Mining  Company  was  incorporated. 
Howes  then  conveyed  the  said  property  to  this  new  corporation,  and 
received  as  a  consideration  therefor  $75,000  in  the  first  mortgage  bonds 
of  said  Argenta  Company,  and  a  mortgage  to  secure  their  payment. 
Some  of  the  creditors  of  the  Kelly  Company  received  some  of  these 
bonds  in  payment  of  their  claims  against  it.  The  balance  were  suld, 
and  the  proceeds  applied  to  the  payment  of  the  said  Kelly  Company  in- 
debtedness, which  had  been  assigned  to  Howes.  Two  thousand  dollars, 
or  about  that  sum,  was  receive*!  in  excess  of  the  amount  required  to 
settle  the  Kelly  Company  claiuis,  and  this  was  turned  over  to  the  Ar- 
genta Company,  which  used  it  in  its  mining  operations. 

There  is  no  dispute  but  that  the  Kelly  Company  complied  with  all 
the  provisions  of  the  statute  law  bearing  upon  the  matter  before  trans- 
ferring its  property  to  Howes.  The  real  controversy  in  this  case  arises 
as  to  the  validity  of  the  mortgage  of  the  Argenta  Company  to  Howes. 
The  bill  alleges  that  this  company  on  the  12th  day  of  December,  1889, 
at  a  meeting  thereof  held  at  Dillon,  Mont.,  all  of  the  stockholders 
being  present  and  assenting  thereto,  voted  and  resolved,  in  substance, 
that,  for  the  purpose  of  raising  funds  to  buy  said  property  of  the  said 
Kelly  Company,  the  Argenta  Company  issue  its  bonds  in  the  sum  of 
$75,000,  in  denominations  of  $500  each,  running  five  years,  with  inter- 
est at  the  rate  of  10  i>er  cent,  per  annum,  payable  semiannually,  to  be 
secured  by  a  mortgage  upon  said  property  to  be  purchased  from  the  said 
Kelly  Company,  in  case  a  purchase  thereof  could  be  effected;  and  the 
president  of  the  Argenta  Company  was,  by  the  unanimous  vote  of  the 
stockholders,  duly  authorized  and  empowered  to  make  all  necessary  ar- 
rangements for  procuring  and  n^otiating  said  bonds,  with  full  power  in 
the  premises;  that  is  (o  say,  to  procure  a  conveyance  of  said  property 
to  the  Argenta  Compan}',  execute  said  mortgage  thereon,  and  issue  said 
bonds  secured  thereby,  and  negotiate  the  same.  That  in  pursuance  of 
these  resolutions  the  president  and  secretary  of  the  Argenta  Company 
executed  for  the  same  said  iiiortgnge,  and  signed  the  said  company's  name 
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thereto.  There  was  no  notice  of  the  meetiog  of  the  stockholders  pub- 
lished in  any  newsfiaper  or  otherwise,  for  any  time.  There  was  no  record 
of  any  resolutions  or  authority  duly  authorizing  the  trustees  of  the  Ar- 
genta  Company  to  make  said  mortgage  filed  in  the  office  of  the  county 
recorder  in  and  for  said  Beaverhead  county.  What  was  done  by  the 
stockholders  in  regard  to  the  mortgage  was  done  before  the  company  had 
obtained  the  title  lo  the  property.  The  creditors  of  the  Ai-genta  Ck>m- 
pany,  parties  herein,  and  alleged  to  claim  lien?  upon  the  premises  de- 
scribed in  the  aforesaid  mortgage,  filed  their  demurrer  to  this  bill,  in 
which  it  is  set  forth  that  from  the  showing  in  the  same  it  appears  that 
the  plaintiflT  is  not  entitled  to  the  relief  asked.  It  is  contended  by  de- 
fendants that  the  juortgage  is  void,  because  it  appears  in  the  bill  that  it 
was  not  executed  in  the  manner  provided  in  the  statute  law  of  Montana.. 
Said  statute  is  as  follows: 

"Sec.  492.  The  board  of  trustees  or  oOicers  of  any  mining  corporation  or- 
ganized under  the  provlBlons  of  article  one,  chapter  fifteen,  of  the  fift^ 
dlTision  of  the  Revised  Statutes  [chapter  25  of  the  Conipiled  Statutes]  of 
this  territory,  shHil  not  have  power  to  sell,  lease,  mortgage,  or  other- 
wise dispose  of  the  whole  or  any  part  of  the  mining  ground,  quartz  mills, 
smelters,  concentrators,  or  reduotion  works  of  such  corporation,  unless  they 
shall  have  tirst  called  a  meeting  of  the  stockholders  of  such  corporation  in 
the  manner  prescribed  in  section  four  hundred  and  sLxty-eight  of  said  article, 
[chapter  25,]  for  the  purpose  of  submitting  to  the  stockholders  of  such  cor- 
poration the  proposition  so  to  sell,  lease,  mortgage,  or  otherwise  dispose  of 
the  property  of  such  corporation,  or  some  portion  thereof.  The  notice  so  re- 
paired to  be  published  and  sent  to  each  stockholder  shall  distinctly  specify 
each  particular  tract  or  piece  of  property  so  to  l>e  leased,  sold,  mortgaged,  or 
otherwise  disposed  of,  and  the  particular  disposition  to  be  mitde  thereof." 

The  468th  section,  above  referred  to,  so  far  as  it  affects  this  question, 
is  as  follows: 

"  Whenevei-  any  company  shall  desire  to  call  a  meeting  of  stockholders  for 
the  purpose  of  availing  itself  of  the  privilege  of  this  chapter,  or  for  increas- 
ing or  diminishing  the  amount  of  its  capital  stock,  or  for  extending  or  chan- 
ging its  business,  it  shall  l>e  theduty  of  the  trustees  to  publish  a  notice,  signed 
by  at  least  a  majoiity  of  them,  in  a  newspaper  In  the  county,  if  any  shall  be 
published  therein,  at  least  six  successive  weeks,  and  to  deposit  a  written  or 
printed  copy  thereof  in  the  post  ottlce,  addressed  to  each  stockholder  at  his 
usual  place  of  residence,  at  least  six  weeks  previous  to  the  day  tixed  for  hold- 
ing such  meeting,  specifying  the  object  of  the  mueting,  the  time  and  place 
when  and  where  such  meeting  shall  be  held,"  etc. 

Section  493: 

"Ifi  at  the  time  and  place  specified  in  the  notice' provided  for  in  the  preced- 
ing section,  stockholders  shall  appear  in  person  or  by  proxy,  representing  not 
less  than  three  fourths  of  all  the  shares  of  stock  of  the  corporation,  they 
may  organize  by  choosing  one  of  their  numt>er  chairman  of  the  meeting,  and 
also  a  suitable  person  for  secretary,  and  proceed  to  vote  on  the  proposition 
mentioned  in  said  notice.  If  there  are  distinct  pieces  or  parcels  of  property 
embraced  In  the  proposition,  each  separate  piece  of  property  capable  of 
being  disposed  of  in  one  parcel,  without  material  injury  to  the  remainder, 
shall  be  voted  on  separately.  If.  on  canvassing  the  votes,  it  shall  be 
found  that  at  least  two  thirds  of  nil  the  shares  of  the  capital  stock  o£  such 
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corporation  have  been  voted  in  favor  of  selling,  letising,  mortgaging,  or  other- 
wise disposing  of  a  given  piece  or  the  whole  of  said  mining  property,  then 
the  chairman  and  secretary  of  such  meeting  shall  make  a  certiAcate  showing 
the  total  number  of  shares  of  the  capital  stock  of  such  corporation  represented 
in  such  meeting,  and  by  whom  voted,  the  number  of  shares  voted  in  favor  of 
the  proposition,  and  the  number  of  shares  voted  against  the  same.  Such  cer- 
tificate shall  be  signed  by  the  chairman,  countersigned  by  the  secretaty,  and 
verified  by  their  oaths,  taken  before  some  officer  qualified  tu  administer  oaths. 
Such  verilication  shall  be  to  the  effect  that  the  matters  and  things  therein 
contained  are  true,  and  that  the  meeting  at  which  sucli  proceedings  were  had 
was  called  and  held  in  pursuance  of  law,  to  tlie  best  of  their  knowledge,  in- 
formation, and  belief.  Sucli  certificate  shall  bespread  at  length  on  the  record 
of  stockholders'  meetings  of  such  corporation,  and  and  a  copy  tliereof  under 
the  seal  of  said  corporation,  and  attested  by  its  president  and  secretary,  and 
duly  acknowledged,  shall  be  recorded  in  the  office  of  the  county  recorder  of 
every  county  wherein  any  of  such  property  is  situated." 

It  appears  affirmatively  from  the  bill  that  the  trustees  of  the  Argenta 
Company  did  not  perform  any  of  the  duties  required  in  the  above  stat- 
utes, and  that  no  record  in  the  county  recorder's  oflice  of  the  action  of 
any  meeting  and  votes  of  stockholders  of  that  company  was  anywhere 
made.  The  property  mortgaged  con8ist«d  of  a  number  of  mining  claims 
and  reduction  works.  The  legal  decisions  as  to  the  validity  of  a  mort- 
gage, made  under  the  circumstances  presented  in  this  case,  are  not  uni- 
form, and  often  not  entirely  satisfactory.  In  Cook  on  Stock  and  Stock- 
holders of  Corporations,  (2d  Ed.,)  section  682,  it  is  said:  "There  is  no 
defined  principle  of  law  that  determines  whether  a  particular  act  is  uUra 
vires  or  irUra  virea.  The  decisions  rest  largely  in  the  discretion  and 
sound  judgment  of  the  court."  I  should  think  that  the  determina- 
tion of  the  question  as  to  whether  an  act  of  a  corporation  was  ultra  vires 
or  not  should  never  be  classed  as  one  resting  in  the  discretion  of  the 
court.  The  supreme  court  has  maintained  the  doctrine,  in  several  well- 
considered  cases,  that,  where  a  corporation  has  no  power  in  its  charter 
or  by  virtue  of  the  law  under  which  it  may  be  organized  to  make  a 
specific  contract,  the  same  is  tdlra  vires,  although  accompanied  with  the 
proper  formalities  for  entering  into  a  contract.  In  the  case  of  'Fhovvas 
V.  Railroad  Co.,  101  U.  S.  71,  the  supreme  court  say: 

"We  take  the  general  doctrine  to  be  in  this  country,  though  there  may  be 
exceptional  cases,  and  some  authorities  to  the  contrary,  that  the  power  of  a 
corporation  organized  under  legislative  statutes  is  such,  and  only  such,  as 
these  statutes  confer.  Conceding  the  rule  applicable  to  all  statutes,  that  what 
is  fairly  implied  is  as  much  granted  as  what  is  expressed,  it  remains  that  the 
charter  of  a  corporation  is  the  measure  of  its  powers,  and  that  tiie  enumeration 
o(  these  powera  implies  the  exclusion  of  all  others." 

To  the  same  extent,  and  supporting  the  same  doctrine,  are  Pearce  v. 
Railroad  Co.,  21  How^.  441;  Oregon  Rij.  &  Nav.  Co.  v.  Oregonian  Ry.  Co., 
130  U.  S.  1,  9  Sup.  Ct.  Rep.  409;  Pittsburgh,  C.  ct  St.  L.' Ry.  Cb.  v.  Keo- 
kuk &  H.  Bridge  Co.,  131  U.  S.  372,  9  Sup.  Ct.  Uep.  770;  Peiirutylvania 
R.  Co.  v.  St.  Louis,  etc.,  R.  Co.,  118  U.  S.  290,  6  Sup.  Ct.  Rep.  1094. 

And  in  the  case  of  Head  v.  Imurance  Co.,  2  Cranch,  127,  Chief  Jus- 
tice Marshau.,  in  delivering  the  opinion  of»the  court,  said: 
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"It  is  a  general  role  that  a  corporation  can  only  act  in  the  manner  pre- 
scribed by  law.  When  its  agents  do  not  clothe  tlieir  proceedings  with  the  solem- 
nities which  are  required  by  the  incorporating  act  to  enable  them  to  bind  the 
company,  the  informality  of  the  transaction,  as  has  been  properly  urged  at  the 
bar.  is  itself  conducive  to  the  opinion  that  such  act  was  rather  considered  as 
manifesting  the  terms  on  which  they  are  willing  to  bind  the  company,  hs  ne- 
gotiations preparatory  to  a  conclusive  agreement,  than  as  a  contract  obliga- 
tory on  both.  *  *  *  The  act  of  incorporation  is  to  them  an  enabling  act.. 
It  gives  them  all  tlie  power  they  possess.  It  enables  them  to  contract,  and, 
when  it  prescribes  a  mode  of  contracting,  they  must  observe  that  mode,  or 
the  instrnment  no  more  creates  a  contract  than  if  the  body  bad  never  been  in- 
corporated." 

'  This  last  paragraph  is  quoted  and  approved  by  the  supreme  court  in 
the  recent  case  of  Mm-ill  v.  MonticeHo,  138  IT.  S.  687,  11  Sup.  Ct.  Rep. 
441.  In  the  case  of  Bank  v.  EarU,  18  Pet.  519,  Taney,  C.  J.,  in  speak- 
ing of  what  acts  a  corporation  may  perform,  said:  "  And  tho.se  acts  must 
be  done  by  such  odicers  and  agents,  in  such  manner  as  the  charter  au- 
thorizes." In  considering  these  cases,  the  eoncluaion  would  1>e  reached 
that,  where  the  officers  of  a  corporation  had  not  proceeded  in  the  man- 
ner provided  by  law,  their  acts  would  be  void.  But  there  appears  to" 
have  been  drawn  a  distinction  between  cases  where  the  corporation  has 
no  power  to  act  and  those  where  it  has  such  power,  but  fails  to  perform 
the  acts  in  question  in  the  mode  or  manner  provided  by  law.  In  the 
former  the  acts  are  void;  in  the  latter,  voidable.  In  the  ca?e  of  Znhrim- 
kie  V.  Railroad  Co.,  23  How.  381,  after  citing  the  case  of  Bargate  v. 
Shorbridge,  5  H.  L.  Cas.  297,  (decided  in  the  house  of  lords,  England,) 
where  certain  directors  of  a  company  had  not  observed  the  precautions 
required  in  entering  into  a  contract,  and  sought  to  have  the  same  sub- 
sequently declared  void  for  the  lack  of  those  precautions,  wherein  it  was 
held  that,  after  having  abided  by  the  contract  for  several  years,  they 
should  be  estopped  from  setting  up  these  defects  in  entering  iiito  the 
contract,  the  supreme  court  said: 

"This  principle  does  not  impugn  the  doctrine  that  a  eorporntion  cannot 
vary  from  the  objects  of  its  creation,  and  that  persons  dealing  with  a  company 
must  take  notice  of  whatever  is  contained  in  the  law  of  their  organization. 
Tills  doctrine  has  been  constantly  affirmed  in  this  court,  and  has  been  in- 
grafted upon  the  common  law  of  Ohio.  But  the  principle  includes  those  cases 
in  which  a  corporation  acts  within  the  range  of  its  general  authority,  but  fails 
to  comply  with  some  formality  or  regulation  which  it  should  not  have  neg- 
lected, but  which  it  has  chosen  to  disregard. " 

In  the  case  of  Hervey  v.  Railway  Co.,  28  Fed.  Bep.  169,  Justice  Har- 
lan, sitting  as  circuit  justice,  said: 

"The  objection  under  consideration  can  bave  no  application  to  any  one  of 
the  sectional  mortgages,  except  that  executed  by  the  Paris  &  Terre  Haute 
Bailroad  Company,  which  was  prgunized  after  the  passage  of  the  act  of  1872; 
but  it  cannot  avail  the  parties  making  it  for  several  reasons,  one  of  which  is 
that,  as  the  Paris  &  Terre  Haute  RHilroad  Company  admits  the  execution  and 
delivery  of  the  mortgage,  it  must,  as  between  tlie  company  and  its  creditors, 
be  deemed  a  valid  instrument.  The  provision  of  tbe  act  of  1872,  making  the 
assent  of  a  given  n\imber  of  stockholders  essential  to  the  validity  of  a  uiort- 
gage,  is  primarily,  if  rot  exclusively,  for  the  benefit  of  stockholders.    If  it  be 
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conceded  that  stockholders  of  a  railroad  corporation,  formed  under  the  aet  of 
1872,  could,  as  against  bona  fide  holders  of  bonds  secnred  by  a  mortgage  ex»- 
cuted  bj  sDch  corporation,  def<><it  a  mortgage  not  executed  with  the  express 
assent  of  the  requisite  nnmbrr  of  stockholders.  It  does  not  follow  that  ored' 
itors  of  the  corporation  conld  raise  anj  such  question." 

In  this  case  it  appeared  that  a  statate  of  Illinois  provided  that  the  as- 
sent of  two  thirds  in  amount  of  the  stock  of  the  corporation,  expressed 
in  a  prescribed  mode,  was  essential  to  the  validity  of  a  railroad  mort- 
gage. In  the  case  of  Wood  v.  H'ater  Wmka  Co.,  44  Fed.  Rep.  147,  it 
was  held  that  only  stockholders  could  complain  of  a  transaction  riUra 
vires.  In  the  case  o{ Beecher  v.  RoUing-MiU  Co.,  45  Mich.  103,  7  N.  W. 
Rep.  695,  Justice  CooLEY,  in  delivering  the  opinion  of  the  court,  said: 

"Coarta  often  speak  of  acts  and  contracts  as  void  when  they  mean  no  more 
than  that  some  party  concerned  has  a  right  to  avoid  them.  *  *  *  If  it  is  ap- 
parent that  an  act  is  prohibited  and  declared  void  on  grounds  of  general  policy, 
we  must  suppose  the  legislative  Intent  to  be  that  it  shall  be  void  to  all  intents; 
while,  if  the  manifest  intent  is  to  give  protection  to  determinate  individuals 
who  are  tui  juris,  the  purpose  is  sufficiently  accomplished  if  they  are  given 
the  liberty  of  avoiding  it." 

In  this  case  it  was  necessary  to  interpret  a  statute  of  Michigan  which 
provided — 

"That  no  alienation,  diversion,  saIe,°or  mortgage  of  any  part  of  the  mine, 
works,  real  estate,  or  franchise  of  any  corporation  mentioned  In  the  first  sec- 
tion of  tliis  act  should  have  any  force  or  eSect,  or  pass  any  title  thereto  or  in- 
terest therein,  unless  expressly  authorized  by  the  vote  of  three-Hfths  in  inter- 
est of  the  entire  stock  of  said  company,  actually  present  or  legally  repre- 
sented at  some  meeting  of  stockholders  called  and  notified." 

The  notice  required  by  statute  for  the  meeting  of  such  stockholders 
was  as  follows: 

"No  meeting  of  stockholders  shall  be  held  to  be  legal  or  valid,  or  the  pro- 
ceedings thereof  of  any  force  or  effect,  unless  the  directors  or  other  parties  or 
officers  calling  the  same  shall  cause  a  notice  of  the  time,  place,  and  object  of 
holding  the  same  to  be  published  two  weeks  for  any  annual  meeting,  and  four 
weeks  for  any  special  meeting,  previous  thereto,  in  some  newspaper  published 
in  the  county." 

The  notice  published  in  this  case  did  not  fully  apprise  the  stockhold- 
ers of  the  object  of  the  meeting,  and  yet  the  court  held  that  the  mort- 
gi^  executed  in  pursuance  of  a  resolution  of  a  stockholders'  meeting,  so 
called,  was  only  voidable  by  the  stockholders  or  corporation,  and  not  by 
strangers  to  the  same. 

In  the  case  of  Ditd*.  Qo.  y.  Zdlerbach,  37  Gal.  543,  Justice  Saiwyer 
elaborately  discussed  the  subject  of  ultra  vires  as  applied  to  corporations. 
He  said: 

"The  term  'ultra  vtres,^  whether  with  strict  propriety  or  not,  is  also  used 
in  different  senses.  An  act  is  said  to  be  ultra  vires  when  it  is  nob  within  the 
scope  of  the  powers  of  the  corporation  to  perfonn  it  under  any  circumstances 
or  for  any  purpose.  An  act  is  also  sometimes  said  to  be  ultra  vires  with  ref- 
erence to.  the  right  at  certain  parties,  when  the  corporation  is  not  authorized 
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to  perform  It  without  their  consent;  or  with  reference  to  some  specific  pur- 
pose, when  it  is  not  authorized  to  perform  it  for  that  purpose,  although  f  ollj 
within  the  scope  of  the  general  powera  of  the  corpdnition,  with  the  consent 
of  the  parties  interested,  or  for  some  other  purpose;  and  the  rights  uf  stran- 
gers dealing  with  oorporationa  may  vary  according  as  the  act  is  ultra  vires  in 
one  or  the  otiier  of  these  senses.  All  these  Uistioctions  must  be  constantly 
borne  in  mind  in  considering  the  question  arising  out  of  dealings  with  a  cor- 
poration. When  an  act  is  ultra  vires,  in  the  tirst  sense  mentioned.  It  is  gen- 
erally, if  not  always,  void  in  toto,  and  the  corporation  may  avail  itself  of  the 
plea;  but  when  it  is  ultra  vtret  in  the  second  sense,  the  right  of  the  corpora- 
tion to  avail  itself  ot  the  plea  will  depend  upon  the  circumstances  of  the 
case." 

Morawetz  on  Corporations  (section  676)  expresses  this  as  the  rule  un- 
der statutes  similar  to  the  one  under  consideration: 

"Provisions  in  a  charter  or  general  incorporation  law,  requiring  certain  for- 
malities to  be  observed  in  the  corporate  transactions,  are  not,  as  a  rule,  intended 
to  have  the  force  of  imperative  laws.  Sucli  provisions  will  be  treated  merely  as 
directions,  imposed  for  the  benefit  of  the  shareholders,  unless  a  contrary  in- 
tention is  indicated  by  the  legislature.  Thus,  a  provision  in  the  law  or  char- 
ter requiring  a  vote  of  the  stockholders  of  a  corporation  to  be  taken  in  a  par- 
ticular form  before  the  coi-poralion  shall  be  authorized  to  enter  into  certain 
engagements  would  constitute  a  limitation  upon  the  powers  of  the  corporate 
agents,  and  of  the  majority,  but  would  not  render  an  informal  engagement 
▼old  on  the  ground  of  illegality.  If  the  shareholders  should  unanimously  ac- 
quiesce in  a  disregard  of  such  a  provision  placed  in  the  charter  for  their  ben- 
efit, the  company  cannot  escape  responsibility  for  the  acts  of  its  agents  upon 
the  ground  that  they  have  failed  to  comply  with  the  prescribed  forms.  A 
corporation  whose  charter  requires  its  contracts  to  be  executed  in  a  oeitain 
form  may,  by  its  acquiescence,  become  liable  upon  contracts  made  by  its 
agents  in  another  form.  If  the  charter  req  uires  the  assent  of  the  shareholders 
by  resolution  or  otherwise,  their  acquiescence  in  a  contract  made  without  ob- 
taining a  resolution  will  cure  the  defect." 

I  think,  in  the  light  of  these  decisions,  tho  doctrine  in  Head  v.  Jn- 
gurance  Co.,  $uj)ra,  and  that  of  Bank  v.  Earie,  supra,  must  be  held  to 
have  in  some  extent  been  modified;  and  tliat  the  doctrine  is  that  where 
a  contract  is  within  the  power  of  a  corix>ration  to  perform,  but  its  agents 
liave  not  followed  the  mode  prescribed,  the  contract  must  be  consid- 
ered voidable  only,  and  not  void.  There  is  no  doubt  but  that  the  Ar- 
genta  Company  had  the  power  to  mortgage  the  property  in  question, 
but  the  provisions  of  the  statute  prohiliitcd  the  trustees  of  the  company 
from  doing  so  without  first,  in  a  certain  manner,  having  obtained  the 
consent  of  two  thirds  of  its  stockholders.  This,  it  will  be  observed,  was 
not  a  prohibition  upon  the  corporation,  but  upon  its  agents.  I  am  led 
to  think  that  such  a  contract  as  the  one  under  consideration  must  be 
considered  as  a  voidable  contract,  and  not  a  void  in  toto  contract  ab  in- 
itio, for  the  reason  that  a  contract  of  a  cor])oratiou  void  ah  iniiio  as  uUrn 
vires  cannot  be  ratifie<l  by  acquiescence.  "An  act  which  is  in  excess 
of  the  charter  of  a  corjx>ration  involves  an  unauthorized  exercise  of  cor- 
porate power  on  the  part  of  the  company;  and  this  objection  cannot  be 
obviated  by  any  subsequent  ratification,  either  by  the  agents  or  by  the 
sbarebolders."    Mor.  Priv.  Corp.  §  619. 
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In  speaking  of  a  contract  which  had  been  entered  into  by  a  corpora- 
tion, and  which  was  ultra  viret,  the  supreme  court  in  the  case  of  Pentt' 
tylvania  R.  Co.  v.  St.  Lotus,  etc.,  R.  R.  Co.,  tupra,  said: 

"But  we  understand  the  rule  in  such  caaea  to  stand  upon  the  broad  groand 
that  the  contract  itself  la  void,  and  that  neither  what  has  been  done  under  it 
Dor  the  action  of  the  court  can  infuse  any  vitality  into  it." 

In  the  case  of  PiiUiburgh,  0.  &  St.  L.  Ry,  Qo,  t.  Keokvk  &  H.  Bridge 
Cb.,  8upra,  the  supreme  court  again,  in  speaking  of  a  contract  which 
was  beyond  the  power  conferred  by  its  charter,  said,  upon  a  point 
urged  that  the  corporation  was  estopped  because  it  had  received  bene- 
fits under  the  oontraot: 

"According  to  many  recent  opinions  of  this  court,  a  contract  made  by  a 
corporation  which  is  unlawful  and  void,  because  beyond  the  scope  of  its  cor- 
porate powers,  does  not,  by  being  carried  into  execution,  become  lawful  and 
valid;  but  the  proper  remedy  of  the  party  aggrieved  is  by  disattirming  the 
contract,  and  suing  to  recover,  as  on  a  quantum  meruit,  the  value  of  what 
the  defendant  has  actually  received  the  benefit  of." 

There  is  no  purpose  expressed  in  the  decisions  to  reverse  that  in  the 
case  of  ZabruMe  v.  Railroad  Co.,  mpra,  yet  I  do  not  see  how  they  can 
be  reconciled  in  any  other  way  than  that  the  contracts  in  the  above 
cases  were  considered  void,  and  the  contracts  in  the  last  case  voidable, 
C!ook,  Stocks,  says,  (section  682:) 

"The  courts  are  beroming  more  liberal,  and  many  acts  which  fifty  years 
ago  would  have  been  held  to  be  ultra  viret  would  now  be  held  to  be  intra 
vires." 

Considering  all  of  these  authorities,  I  think  the  contract  under  con- 
sideration must  be  classed  as  a  voidable,  rather  than  as  a  void,  con- 
tract. This  is  perhaps  not  in  accordance  with  the  views  expressed  by 
the  learned  supreme  court  of  California  in  the  cases  of  McShane  v.  Car- 
tor,  80  Cal.  310,  22  Pac.  Rep.  178,  and  Mining,  etc.,  Co.,  v.  Kennedy,  81 
Cal.  356,  22  Pac.  Rep.  679.  In  these  cases  I  do  not  think  the  court 
fully  considered  the  difference  between  contracts  which  are  within  the 
power  of  a  corporation  to  perform,  but  where  the  forms  and  modes  of 
entering  into  the  contract  have  not  been  observed,  and  those  where  the 
corporation  is  without  the  power  to  make  the  contract.  These  cases 
cannot  be  fully  reconciled,  I  think,  with  the  case  of  DUeh  Co.  v.  Zdler- 
bach,  mpra,  and  which  appears  to  be  a  very  well-considered  case.  The 
contract  being  a  voidable  one,  the  question  arises  as  to  who  can  take 
advantage  of  any  defect  in  ente.ing  into  the  same.  The  rule  that  is 
established  by  the  statute  requiring  a  meeting  of  the  stockholders,  etc., 
and  the  giving  of  their  consent  to  the  making  of  a  mortgage,  was  for  the 
benefit  of  the  stockholders  of  the  corporation  executing  the  same.  This 
was  the  view  taken  of  a  similar  statute  by  Justice  Coolet  and  Justice 
HakLan  in  the  cases  of  Beecher  v.  Rolling  Mill  Cb.,  mpra,  and  Hervey  v. 
Railway  Co.,  supra.  The  answer  must  be,  then,  that  only  the  corpora- 
tion, or  the  stockholders  of  the  corporation,  can  take  advantage  of  the 
contract  under  discussion.  Railroad  Co.  v.  EUerman,  105  U.  S.  166. 
This  rule  would  exclude  the  right  of  any  of  the  lienholders  apon  th» 
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propert}'  embraced  in  the  mortgage  from  raising  the  issue  that  the  mort- 
gage was  not  duly  authorized  by  a  vote  of  the  stockholders  at  a  meet- 
ing duly  called.  When  a  contract  made  by  a  corporation  is  only  void- 
able, the  corporation  and  stockholders  can  be  estopped  by  their  conduct 
from  avoiding  the  same.  Keiit  v.  Minhig  Go.,  78  N.  Y.  185,  18G.  In 
the  case  of  Raihcay  Co.  v.  McOarOiy,  96  U.  S.  258,  the  supreme  court 
say: 

"The  doctrine  of  ultra  vires,  when  invoked  for  or  against  a  corporation, 
should  not  be  allowed  to  prevail  where  it  woald  defeat  the  ends  of  justice  or 
worl(  a  legal  wrong. " 

This  doctrine  is  ably  asserted  in  Whitney  Arms  Co.  v.  Barlmo,  63  N. 
Y.  62.  It  is  but  proper  to  remark,  however,  ,that  the  decisions  in  the 
courts  of  New  York,  and  that  of  the  supreme  court,  apcm  the  doctrine 
of  vUra  vires,  are  not  always  in  harmony.  The  courts  of  New  York 
generally  follow  the  rule  expressed  by  Cohhtock,  J.,  in  Bissdl  v.  BaH- 
rond  Cb.,  22  N.  Y.  259,  while  the  views  expressed  by  Selden,  J.,  in  that 
case  are  more  in  accordance  with  those  which  have  been  maintained  in 
the  federal  courts;  yet  upon  this  point  the  courts  of  that  state  and  the 
supreme  court  seem  to  have  united.  It  is  difficult  to  see  upOn  what 
principle  a  contract,  which  is  void  as  in  violation  of  public  policy,  as 
an  act  of  a  corporation  is  decided  to  be  in  Pittsburgh,  0.  <fc  St.  L.  Ry. 
Co.  V,  Keckuk  &  H.  Bridge  Oo. ,  supra,  and  which  is  not  authorized  by 
its  charter  or  the  law  under  which  it  is  organized,  can  be  maintained,  be- 
cause it  might  work  a  wrong  or  injustice.  But  this  court  feels  bound 
by  the  rule  expressed  in  Railway  Co.  v.  McC^aihy,  and  in  accordance 
with  it  would  have  to  bold  that  even  the  corporation  and  stockholders 
in  this  case  would  be  estopped  from  asserting  that  the  mortgage  was 
void,  although  it  might  be  held  that  it  was  beyond  the  power  of  the 
corporation  to  execute  the  same.  But  holding,  as  I  do,  that  the  mort- 
gage was  only  a  voidable  contract,  I  have  no  difficvdty  in  maintaining 
that  the  corporation  and  stockholders  in  this  case  would  be  estopped 
from  denying  its  validity.  The  bonds  sued  on 'in  this  case  were  the 
consideration  for  the  property  embraced  in  the  mortg(^e;  neither  the 
corporation  nor  the  stockholders  have  ever  expressed  any  desire  to  dis- 
affirm that  contract.  The  contract  was  entered  into  with  the  knowl- 
edge of  the  stockholders;  the  corporation  have  held  and  enjoyed  the 
property  so  obtained ;  hence  it  would  be  a  wrong  to  allow  the  corpora- 
tion to  disaffirm  this  mortgage,  and,  if  neither  the  stockholders  uor  the 
eorporation  could  now  object  to  this  mortgage,  much  less  could  the  cred- 
itors of  the  Argenta  Company  object  to  the  validity  thereof.  For  the 
reasons  assigned  the  demurrer  is  overruled. 
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PuiiLMAN  et  al.  V.  Stebbiks  et  al.   . 
CCtrcuU  Court,  D.  Montana.    May  S,  1899.) 

1.  CkBDITOKS'  BlIiL— DiSSOLTED  CoHFOKATIOIIS— CbBDITOBS  at  liAKOE. 

Where,  in  conseqtieDce  of  the  dissolution  of  a  corporation,  no  action  at  law  can 
he  maintained  against  it  by  creditors  at  large  for  the  recovery  of  judgments,  they 
may  maintain  a  creditors'  bllt  unsapported  by  judgments,  to  reach  the  assets  of  the 
company  in  the  hands  of  third  persons. 

2.  Same— Pbocbdl'rb. 

,  The  assets  in  question  having  been  fraudulently  assigned  to  trustees,  who  had 
notice  of  the  fraud,  one  of  whom  was  interested  in  maintaioinK  it,  pUintiffs  were 
excused  from  demanding  that  their  suit  should  be  brought  by  the  trustees. 

8.  Sams— Pkactice.  • 

A  bill  in  substance  a  creditors'  bill,  but  which  fails  to  state  that  it  is  brought  as 
well  on  behalf  of  all  creditors  who  will  come  in  and  make  themselves  parties  on 
plaintiffs'  behalf,  is  fatally  defective. 

4.  Same — Pakties. 

Suit  was  brought  by  creditors  of  the  C.  Co.,  to  subject  real  estate  fraudulently 
conveyed  to  S.,  and  by  S.  conveyed  with  warranty  to  the  M.  Co.,  to  the  payment  of 
plaintiffs'  claims.  There  was  no  prayer  that  these  conveyances  be  set  aside,  the 
object  of  the  bill  being  merely  to  have  them  declared  void  as  to  plaintiffs.  Held, 
that  S.  was  not  a  necessary  party  to  the  suit. 

6.  KQUITT— PlEADISG— McLTlFAllIorSNESS. 

A  bill  seeking  to  snbject  property  fraudulently  conveyed  in  separate  parcels  to 
different  persons,  but  charging  that  each  and  all  of  the  transactions  were  parts  of 
one  scheme  to  deprive  plaintiffs  of  the  power  to  collect  their  claims,  with  the 
knowledge  and  consent  of  each  and  all  the  defendants,  is  not  multifarions. 

In  Equity.  Suit  by  Samuel  C.  PuUuian  and  others  against  Charles 
:H.  Stebbins  and  others.  Heard  on  demurrer  to  the  bill.  Demurrer 
sustained  in  part. 

Savage  <t  Day  and  John  T.  Smith,  for  complainants. 

A.  J.  CavipbeH,  OuUen,  Sanders  &  SheUotx,  and  B.  P.  Carpenter,  for  de- 
'  fendants. 

Knowles,  District  Judge.  The  complainants  filed  their  bill  of  com- 
plaint in  the  nature  of  a  creditors'  bill  in  this  court,  having  for  its  pur- 
pose the  reaching  of  certain  assets  of  the  Carver  Mercantile  Company,  ft 
; corporation  organized  under  the  laws  of  Montana.  This  corporation, 
!  however,  had  been  disincorporated  before  this  action  was  commenced  by 
virtue  of  a  decree  of  the  district  court  of  the  eighth  judicial  district  of 
the  state  of  Montana,  in  and  for  Park  county.  This  decree  was  entered 
on  the  17th  day  of  January,  1891.  The  complainants  are  all  what  is 
termed  "creditors  at  large;"  none  of  them  have  obtained  judgments  at 
'law  on  their  claims.  The  first  point  raised  by  the  demurrer  to  the  bill 
is  that  it  cannot  be  maintained  by  such  creditors.  The  general  rule  is 
that  only  judgment  creditors  can  institute  an  action  in  "the  nature  of  a 
creditors'  bill.  Smith,  v.  Railroad  Co.,  99  U.  S.  398;  Day  v.  Waslibum, 
24  How.  352;  Jones  v.  Green,  1  Wall.  330.  But  in  this  case  the  corpo- 
ration had  been  disincorporated,  and  liad  censed  to  exist.  No  action  at 
law  could  then  be  maintained  against  it.  If  it  is  necessary,  under  such 
circumstances,  to  still  appl}'  the  rule  that  a  judgment  must  first  be  ob- 
tained against  the  corporation  at  law,  plaintiffs  are  without  remedy,  and 
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a  fiaud  by  meaus  of  a  decree  of  court  haa  been  wrought  auccessfoUy 
against  them.     Section  489,  Comp.  St.  Idont.,  div.  5,  provides  that — 

"Upon  the  dissolution  of  any  corporation  formed  under  this  chapter  the 
trustees  at  the  time  of  the  dissolution  shall  be  tlie  trustees  of  the  creditors 
and  stockholders  of  the  corporation  dissolved,  and  shall  have  full  power  ai^d 
aothdrity  to  sue  for  and  recover  the  debts  and  property  of  the  corporation  by 
the  name  of  trustees  of  such  corporation,  collect  and  pay  the  outstanding 
debts,  settle  all  its  affairs,  and  divide  among  the  stockholders  the  money  and' 
other  property  that  shall  remain  after  the  payment  of  the  debts  and  necessary 
expenses." 

In  the  case  of  Homer  v.  Carter, 11  Fed.  Rep.  362,  the  circuit  court 
of  the  United  States  for  the  district  of  Missouri  considered  a  statute  of 
that  state  almost  identical  with  the  one  above  set  forth,  and  held  that 
the  statute  contemplated  "a  proceeding  in  equity  for  the  settlement  of 
the  trust  in  the  first  instance"  against  such  trustees.  After  their  liability 
is  determined  in  equity,  an  action  at  law  might  be  maintained  against 
them.  As  a  general  rule  it  may  be  said  that  a  trustee  can  be  reached 
only  in  equity  by  the  cestui  qxte  trust  when  property  rights  between  them 
are  involved  in  a  dispute.  Pom.  Eq.  Jur.  §  100.  There  is  no  power 
given  in  the  above  statute  to  creditors  to  sue  at  law  these  trustees;  and 
even  after  a  decree  in  equity  they  could  be  sueil  thereon  only  for  a  judg- 
ment to  the  amount  of  assets  that  had  come  into  their  hands  as  such 
trastees.  The  bill  sets  forth  thati>bout  the  Ist  day  of  December,  1890, 
the  Carver  Mercantile  Company,  "by  its  trustees,  the  said  Slebbins, 
.\ngns,  and  Smith,  transferred  all  of  the  stock  of  goods,  fixtures,  and 
all  other  personalty  of  whatever  kind  and  clinracter  belonging  to  the 
said  Carver  Mercantile  Company  to  the  Stebbius  Mercantile  Company, 
except  what  is  hereinafter  named," — that  is,  in  the  bill  named.  "That 
prior  to  its  dis^lution,  on  the  27th  day  of  January,  1891,  the  Carver 
Mercantile  Company  conveyed,  by  deed  duly  executed  and  delivered, 
all  its  real  estate  to  Charles  H.  Stebbius;  tluit  on  the  24th  day  of  Jan- 
uary, 1891,  the  said  C.  H.  Stebbius  and  Charles  Angus,  pretending  to 
act  as  president  and  secretary,  respectively,  of  said  Carver  Company,  by 
an  instrument  in  writing  as.signed  all  the  book  accounts,  notes,  mort- 
gages, chattel  mortgages,  judgments,  and  creilits  of  every  form,  and 
against  any  persons  whomsoever,  belonging  to  the  said  Carver  Mercan- 
tile Company,  to  the  National  Park  Bank  of  Ldvingston."  Taking  these 
all^ations  and  others  in  the  complaint  together,  I  think  it  clearly  ap- 
pears that  the  Carver  Mercantile  Company,  before  it  was  dissolved,  bad 
conveyed  awa}'  all  of  its  property,  and  that  there  was  no  property  to 
which  it  had  title  as  between  it  and  its  grantees  in  its  possession,  or  in 
any  manner  held  by  it,  which  could  pass  to  the  possession  of  the  statu- 
tory trustees.  Certeinly,  then,  neither  an  action  or  a  suit  at  law  would 
lie  against  them  at  the  instance  of  the  creditors  of  the  Carver  Mercantile 
Company.  The  reason  an  action  at  law  is  required,  and  judgment  ob- 
tained and  execution  issued,  and  a  return  unsatisfied,  before  a  creditors' 
bUl  will  usually  lie,  is  because  a  creililors'  bill  is  treated  generally  as  an 
aid  to  an  action  at  law.     Until  it  appears  that  the  action  at  hiw  has 
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firiled,  or  would  be  without  avail,  to  give  the  relief  to  which  a  party  is 
entitled,  a  court  of  equity  has  no  jurisdiction.  Th«  best  evidence  of 
these  facts  is  .the  judgment,  execution,  and  return  tutUa  bmm  thereon; 
but!  there  are  exceptions  to  the  rule  that  a  judgment  at  law  must  be  first 
obtained.  This  is  recognized  in  the  last  clause  of  the  opinion  of  the  su- 
preme court  in  the  case  of  Smith  v.  Railroad  Oo.,  99  U.  S.  398.  In  the 
case  of  Pendlelcn  v.  Perkins,  49  Mo.  565,  the  supreme  court  of  the  state 
of  Missouri  held  that  a  creditors'  bill  would  lie  when  a  debtor  had  ab- 
sconded, although  the  creditor  had  obtained  no  judgment  at  law  against 
the  debtor.  In  the  case  of  SaM  v.  McMillen,  1  Litt.  (Ky.)  302,  it  was 
held  that  such  a  bill  would  lie  although  nd  judgment  had  been  obtained 
at  law,  when  a  debtor  was  absent  from  the  state,  with  the  view  of  dis- 
covering his  assets.  To  the  same  effect  are  Ortemoay  v.  Thomns^  14  111. 
271;  Farrarw.  /f«sef(itn,9Rich.  Eq.  881.  In  the  case  of /%rtn  v.  Walker, 
14  How.  29',  a  creditors'  bill  was  allowed  where  a  creditor  had  obtained 
a  judgment  against  his  debtor;  the  debt(»r  died;  the  judgment  became 
stale,  so  that'  no  execution  could  issue  on  the  same;  before  his  death, 
the  debtor  had  conveyed  away  his  property  by  conveyance  absolute  in 
form,  buf  retaining  a  secret  trust  in  his  favor,  which  made  the  same 
void  as  to  creditors;  the  administrator  had  failed  to  talce  any  steps  to 
have  this  conveyance  set  aside,  although  it  was  held  he  represented  the 
creditors  as  well  as  the  next  of  kin.  This  doctrine  has  been  approved 
by  other  decisions  of  the  supreme  court.  Besede  v.  Clark,  7  Cranch,  69. 
In  Kennedy  v.  Oreeiodl,  101  U.  S.  641,  the  bill  was  maintained  where 
the  creditor  was  a  creditor  at  large,  and  not  a  judgment  creditor.  If  a 
creditors'  bill  can  be  maintained  for  the  purpose  of  discovering  the  as-, 
sets  of  an  absconding  or  absent  debtor,  and  for  the  discovery  of  the  as- 
sets of  a  deceased  debtor,  without  first  having  obtained  against  either 
judgment  at  law,  or  where  a  judgment  cannot  be  enforced  without  be- 
ing revived,  it  would  appear  that  it  ought  to  be  maintained  when  a  cor- 
poration has  become  dissolved  by  a  decree  of  court,  and  where  it  had 
property  which  it  conveyed  away  before  its  dissolution,  in  fraud  of  its 
creditors.  The  reasoning  that  applies  to  the  former  cases  applies  to  this. 
The  plaintiffs  in  this  case  would  appear  to  have  rights  which  cannot  in 
any  way  be  enforced  at  law;  that  they  have  no  adequate  remedy  at  law 
is  as  apparent  as  if  judgment  had  been  obtained,  and  execution  returned 
"No  property  found."  I  do  not  think  the  case  of  Sturgea  v.  Vanderbilt, 
78  N.  Y.  384,  applicable  to  this  case.  .  In  that  it  aflBrmatively  appears 

•  that  enough  property  passed  to  the  trustees  to  liquidate  the  debts  of  the 
company,  and  the  court  thought  that  should  have  been  exhausted  be- 
fore the  creditors  could  follow  certain  moneys  into  the  hands  of  one  of 
the  stnckholders. 

It  is  said,  however,  that  there  should  have  been  a  demand  upon  the 

'  statutory  trustees  to  bring  this  actibn.  It  is  not  certain  they  could  have 
brought  this  action.  But  if  they  could,  it  appears  in  the  bill  that  they 
had  been  the  agents  through  which  the  very  fraud  complained  of  by 
plaintiife  had  been  conducted,  and  one  of  them  has  an  interest  in  main- 
tairiing  it,  and  all  raicept  perhaps  one  had  conspired  .to  oiuiimit  the 
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fraud.  In  the  case  of  ^fgan  v.  WaUcesr,  supra,  Justice  Curtis  expressed 
some  doubt  as  to  whether  a  creditor  could  sue  a  tliird  person  with  the 
administrator  to  discover  assets  of  a  deceased  debtor  without  first  hav- 
ing made  a  demand  upon  the  administrator.     He  said : 

"If  this  bill  bad  contained  an  allegation  that  the  administrator  had  been  re- 
quested to  sue,  and  had  refused,  the  case  would  be  free  from  all  doubt,  and 
upon  the  facts  averred  in  the  bill  we  do  not  think  such  a  request  necessitry, 
because  it  does  appear  that  aiout  two  years  elapsed  after  the  death  of  Levy 
Pope  before  this  bill  was  tiled,  :'nd  the  administrator  took  no  steps  to  reduce 
these  assets  to  possession;  ttecanse  when  this  bill  was  filed  he  resisted  it  by 
demurrer,  relying  upon  the  statute  of  limitations;  because  it  must  be  ad- 
mitted  to  have  been  doubtful  bow  far  lie  had  a  remedy  without  the  concur- 
rence of  any  creditor. " 

There  are  cases,  then,  which  will  excuse  the  demand  upon  the  statu- 
tory trustees.  The  facts  in  this  case  are  such  as  would  induce  a  court 
to  hold  that  such  a  demand  was  nut  necessary.  While  I  do  not  think 
the  creditors  can  claim  any  specific  lien  upon  the  property  alleged  to 
have  been  fraudulently  conveyed  by  the  dissolved  corporation,  I  do 
think  the  case  is  one  which  shows  that  the  plaintiffs  have  rights  for 
which  the  law  affords  no  adequate  remedy,  and  that  a  court  of  equity 
is  the  only  forum  in  which  they  can  be  asserted.  For  these  reasons  I 
think  the  point  that  the  bill  would  not  lie  in  this  case  is  not  well  taken. 

The  next  point  presented  is  that  the  bill  of  complaint  is  defective, 
because  brought  for  the  bmefit  of  the  plaintiffs  named  in  the  bill  only. 
The  bill  should  be  classed  as  a  creditors'  bill,  and  the  rule  is  that  such 
a  bill  should  be  brought  for  Ihe  benefit  of  the  complainant  and  all  other 
creditors  similarly  situated,  who  may  come  in  and  become  parties  to  the 
cause,  and  present  their  rights.  Story's  Equity  Pleadings  lays  down 
this  rule: 

"But  a  few  creditors  will  not  be  permitted  to  brin^  a  bill  of  this  sort  for 
an  accounting  and  administration  of  the  assets  without  saying  in  the  bill  that 
it  is  brought  on  behalf  of  themselves  and  all  the  rest  of  the  creditors."  Page 
104.  §  9t<. 

This  doctrine  is  fully  supported  in  Broimx  v.  RickelU,  3  Johns.  Ch. 
653-555,  and  Homor  v.  Benning,  93  U.  S.  233.  It  will  be  seen  by  con- 
sulting the  above  authorities  that  one  of  the  objects  of  such  a  bill  is  the 
administering  upon  and  distributing  of  the  discK)vered  assets  of  the  debtor 
among  the  creditors.  No  one  creditor  or  set  number  of  creditors  has 
the  right  to  have  these  assets  applied  solely  to  the  payment  of  his  or 
their  claims.  Equity  treats  every  creditor  as  entitled  to  an  equal  dis- 
tribution of  these  assets;  hence  it  will  not  be  proper  f6r  a  court  of  eq- 
uity to  turn  the  assets  of  the  debtor  over  to  a  portion  of  the  creditors 
and  exclude  others;  hence  it  is  necessary  for  the  complainants  to  bring 
the  action  for  the  benefit  of  all  creditors.  Of  course  no  creditor  will  be 
required  to  become  a  party  to  the  action,  and  ask  for  his  shjire  uf  thu 
distribution.  With  this  view  of  the  nature  of  the  bill  I  think  the  rule 
must  be  cousidered  as  a  commendable  one,  which  requires  the  bill  to 
state  that  it  is  for  the  benefit  of  all  the  creditors  of  the  debtor  whose  as- 
sets are  sought.     It  is  argued,  however,  that  it  does  not  appear  but  that 
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the  plaintiffs  are  all  of  the  creditors.  There  may  be  an  inference  drawn 
from  one  line  in  the  bill  that  there  are  other  creditors,  but  I  apprehend 
that  the  above  rule  requires  that  it  should  affirmatively  appear  that  the 
plaintiffs  are  all  the  creditors  of  the  dissolved  corj)oration.  If  the  court 
is  required  to  presume  that  such  is  the  case,  as  no  others  are  named, 
the  same  presumption  would  be  called  into  use  if  there  was  only  one 
plaintiff.  A  court,  when  it  comes  to  pleadings,  does  not  act  upon  pre- 
sumptions; it  looks  to  allegations.  The  point  is  that  the  bill  should  af- 
firmatively show  it  is  for  the  beneBt  of  all  the  creditors,  and,  if  the  al- 
legations do  not  show  this,  the  court  will  not  presume  it.  The  party 
holding  the  assets  of  the  debtor,  if  all  the  parties  to  be  benefited  are 
not  allowed  to  come  in  and  share  in  one  suit,  might  be  subject  to  an  ac- 
tion at  the  hands  of  each  creditor,  and  thus  be  vexed  with  a  multiplic- 
ity of  suits,  which  would  not  be  countenanced  in  equity.  Story,  Eq. 
PI.  §  99.  In  this  particular  the  complaint  is  defective,  and  upon  this 
point  the  demurrer  should  be  sustained. 

The  defendants  further  urge  that  there  is  a  nonjoinder  of  parties  de- 
fendant in  thisj  that  it  is  sought  in  the  bilbto  set  aside  a  conveyance  to 
Charles  M.  Stebbins  of  real  estate  which  he  afterwards  conveyed  by  a 
warranty  deed  to  the  defendant  the  Montana  Investment  Company,  and 
the  said  Charles  M.  Stebbins  is  not  a  party  to  the  suit.  There  is  no 
prayer  in  the  bill  asking  to  have  these  conveyances  set  aside.  The  ob- 
ject of  the  bill  is  not  to  set  aside  these  conveyances  between  the  parties, 
but  to  declare  the  property  which  was  conveyed  by  said  deeds  to  said 
Stebbins,  and  by  him  to  said  investment  company,  the  property  of 
the  Carver  Mercantile  Company,  its  far  as  the  creditors  are  concerned. 
As  between  the  parties  to  these  transfers,  it  is  not  the  purpose  to  cancel 
them,  but  to  declare  them  void  as  to  the  creditors  of  said  Carver  Com- 
pany, which  was  not  a  party  thereto.  If  this  is  established,  the  Mon- 
tana Investment  Company  would  become  a  trustee  of  the  property  of 
said  Carver  Company  for  the  benefit  of  its  creditors  until  the  claims  of 
such  creditors  are  satistied.  Under  such  a  view  it  was  not  necessary  to 
make  the  said  Charles  M.  Stebbins  a  party  to  the  bill.  Bump,  Fraud. 
Conv.  -549,  when  discussing  parties  to  a  bill,  says: 

"If  the  grantee,  however,  has  parted  with  his  interest  in  the  property,  he 
is  not  a  necessary  party.  *  *  *  A  person  through  whom  the  title  lias 
passed  from  the  debtor  to  tlie  grantee  is  a  nroper,  but  not  a  necessary,  party." 
Id.  (2d  £d.)  550. 

This  view  is  fully  supported  by  the  follo^ving  authorities:  Jackman  v. 
Robinson,  64  Mo.  289;  Stoat  v.  StoiU,  77  Ind.  537. 

The  next  point  presented,  that  the  bill  is  multifarious  in  this:  that  it 
presents  against  several  defendants  distinct  and  independent  matters 
which  have  no  relation  to  each  other,  and  in  all  of  which  all  of  the  de- 
fendants are  not  concerned.  The  ground  here  urgeil  amounts  to  this: 
The  Carver  Mercantile  Company  conveyed  a  portion  of  its  property  to 
the  Stebbins  Mercantile  Company,  and  a  portion  of  its  property  to  Charles 
H.  Stebbins.  A  portion  of  this  was  conveyed  by  said  Charles  H.  Steb- 
bins to  his  father,  Charles  M.  Stebbins,  and  a  jwrtion  to  E.  H.  Talcott. 
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It  ia  claimed  that  these  were  separate  transactions,  in  which  only  the 
parties  to  each  were  interested,  and  hence  all  ought  not  to  be  litigated 
in  the  same  action.  At  first  impression  this  ground  \^ould  seem  to  be 
well  taken.  The  bill,  however,  charges  "tliat  each  and  all  of  these 
transactions  were  part  and  parcel  of  one  scheme  to  deprive  the  credit- 
ors of  the  Carver  Company  of  the  power  to  collect  their  claims  against 
the  said  company,  and  to  appropriate  the  assets  of  said  company  to  the 
use  of  the  said  bank  and  Charles  H.  Stebbins,  and  were  each  and  all  done 
with  the  knowledge  and  consent  of  each  and  aU  of  the  defendants. "  Un- 
der such  an  allessation,  there  is  no  doubt  but  the  bill  is  not  multifarious, 
and  I  should  be  inclined  to  think,  under  the  authorities,  the  bill  would 
not  be  subject  to  that  objection  if  this  allegation  had  not  been  made. 
Ftilom  V.  Fellom,  4  Cow.  682,  15  Amer.  Dec.  413,  and  note;  Boyd  v. 
Hoyl,  5  Paige,  65;  Brinkerhoff  v.  Broicn,  6  Johns.  Ch.  139;  Hntnlin,  v. 
WrigU,  23  Wis.  491;  Chaae  v.  Searla,  46  N.  H.  511;  New  York  &  N.  H. 
B.  Co.  V.  Schuyler,  Oross,  etc.,  17  N.  Y.  592.  For  the  reasons  named  the 
demurrer  is  overruled  upon  all  the  points  contained  in  the  same,  save 
as  to  the  one  that  the  biU  should  show  that  it  is  for  the  benefit  of  all  of 
the  creditors  of  the  Carver  Mercantile  Company,  and  as  to  this  it  is  sus- 
tained. 


Central  Trust  Co.  of  New  York  v.  Marietta  &  N.  G.  Ry.  Co., 
(Blue  Ridge  Marble  Co.,  Intervener.) 

(ClreuU  Court,  y.  D.  Georgia.    June  83, 1893.) 

1.  ReCHTER— COSTBJLCT  lOR  TkaNSPORTATION— SPECIWC  PsHFORMAJICa. 

A  railroad  company  contracted  with  a  marble  company  to  carry  marble  from  T. 
to  U.,  and  allow  same  to  be  stopped  over  at  N .,  an  intermediate  pointy  to  be  dressed, 
and  then  resbipped  and  carried  to  M.  without  extra  charge,  the  entire  charge  for 
freight  being  paid  in  advance.  Held,  that  a  receiver  appointed  in  a  suit  by  the 
bondholders  to  foreclose  a  mortgage  on  the  railroad  could  not  be  compelled  to  trans- 
port marble  from  K.  to  H.,  although  the  freight  had  been  paid  for  such  transporta- 
tion before  the  appointment  of  the  receiver.  E:a;>res9  Co.  v.  Railroad  Co.,  W  U. 
8. 191,  foUowed. 
Sl  Same— Liek. 

Specific  enforcement  of  such  contract  would  be  equivalent  to  requiring  the  re- 
payment of  the  freight,  and  this  could  not  be  done,  Inasmuch  as  the  complainant 
had  no  lien  for  such  freight. 

In  Equity.  Bill  to  foreclose  a  railway  mortgage.  Heard  on  demur- 
rer to  the  intervening  petition  of  the  Blue  Ridge  Marble  Company.  De- 
murrer sustained. 

On  January  19, 1891,  there  was  an  existing  contract  between  the  Blue 
Ridge  Marble  Company  and  the  Marietta  &  North  Georgia  Railway  Com- 
pany, by  which  the  railway  company  agreed  to  haul  marble  from  the 
quarries  at  Tates  station  to  Marietta,  6a.,  and  allow  said  freight  to  be 
stopped  over,  cut,  and  dressed  at  an  intermediate  station  called  "Nelson." 
On  said  date,  under  this  contract,  there  was  considerable  marble  at  Nel- 
son, being  dressed  and  worked,  the  freight  on  which  had  been  prepaid 
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from  Tates  station  to  Marietta;  and  on  tiie  said  date  snid  railway  was 
put  in  the  hands  of  a  receiver  on  the  petition  of  the  trustee  for  the  bond- 
holders. Said  receiver  refused  to  recognize  said  contract,  and  to  haul 
freight  stopped  over  at  Nelson,  although  the  freight  charges  had  been 
prepaid  to  Marietta.  The  Blue  Ridge  Marble  Company  intervened 
in  foreclosure  proceedinp,  and  asked  that  receiver  be  compelled  to 
complete  the  haul  of  all  freight  at  Nelson,  the  charges  on  which  had 
been  prepaid,  or  that  said  receiver  return  to  the  Marble  Company 
the  freight  charges  unearned.  The  Central  Trust  Company  demurred  to 
intervention,  upon  the  ground  that  the  claim  id  not  a  lien  superior  to 
the  rights  of  the  bondholders,  and  because  the  claim  was  not  a  traffic 
balance,  or  a  claim  within  those  usually  allowed  prior  to  the  bonds. 

F.  C.  Tate,  R.  N.  HbUand,  and  B.  F.  <t  C.  A.  Abbott,  for  interveners. 

Henry  B.  Tmnpkins,  for  CentnU  Trust  Co. 

A.  S.  Clay,  for  receiver. 

Newman,  District  Judge.  I  am  satisfied  that  the. question  involved 
in  this  intervention  is  controlled  by  the  case  of  Express  Go.  v.  Rail- 
road Co.,  99  U.  S.  191.  In  that  case  the  contract  was  made  between 
the  express  company  and  the  railroad  company,  whereby  the  express 
company  agreed  to  lend  the  railroad  company  $20,000,  to  be  expended 
in  repairing  and  equipping  its  road,  and  that  the  railroad  company 
should  grant  to  the  express  company  the  necessary  privileges  and  facili- 
ties for  the  transaction  of  all  its  express  business  over  the  road;  the  sum 
found  to  be  due  the  railroad  company  therefor  upon  monthly  settlements 
of  accounts  to  be  applied  to  the  payment  of  the  loan  and  the  interest 
thereon.  The  $20,000  was  paid  in  compliance  with  the  contract,  and 
shortly  thereafter  the  express  company  entered  upon  the  road,  trans- 
porting freight  according  to  the  terms  of  the  contract,  keeping  regular 
accounts,  and  exhibiting  them  to  the  company,  which  were  always  ap- 
proved; and  it  continued  to  act  under  said  contract  until  a  receiver,  ap- 
pointed in  a  bill  to  foreclose  the  mortgage,  refused  to  continue  the  con- 
tract, and  the  express  company  was  compelled  to  abandon  the  road,  al- 
though its  debt  was  unpaid.  By  consent  of  the  court,  the  express  com- 
pany was  allowed  to  file  its  bill  in  circuit  court  of  the  United  States  for 
the  western  district  of  North  Carolina,  where  the  foreclosure  proceedings 
were  pending.  The  bill  prayed  for  a  decree  compelling  the  railroad  com- 
pany to  specifically  perform  its  contract,  and  to  suoh  other  and  further 
relief  as  the  nature  and  circumstances  of  the  case  might  require.  The 
prayer  of  petitioner*  in  this  intervention  is  the  same  in  eflect  as  the  prayer 
of  complainants  in  the  case  referred  to.  The  supreme  court,  after  dis- 
posing of  other  questions,  uses  the  following  language  in  the  opinion: 

"There  is  another  objection  to  the  appellant's  case,  which  is  no  less  con- 
clusive. '  The  road  is  in  the  hands  of  the  receiver,  appointed  in  a  suit  brought 
by  the  bondholders  to  foreclose  their  mortgage.  The  appellant  has  no  lien. 
The  contract  neither  expressly  nor  by  impliciition  touches  that  subject.  It  is 
not  a  license,  as  insisted  by  counsel.  It  is  simply  h  contract  fur  the  trans- 
jwrtation  of  persons  and  property  over  tlie  road.  A  specific  performance  by 
the  receiver  would  Ite  a  form  of  satisfaction  or  payu'ient  which  he  cannot  be 
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requirod  to  ftiake.  As  well  might  he  be  decread  to  satisfy  the  appellant's  de- 
mand by  money,  as  by  the  service  sought  to  be  enforced.  Both  belong  to  the 
lienholders,  and  neither  Can  thus  be  diverted.  The  appellant  can,  thei'efore, 
have  no  locits  standi  in  a  court  of  equity." 

It  is  clear  that  the  view  of  the  supreme  court  as  just  quoted  must  con- 
trol the  question  presented  by  the  intervention  in  this  case.  It  is  a  pe- 
culiar condition  of  things,  and  unfortunate  for  the  petitioners,  and  a 
hardship  on  them,  undoubtedly;  but  to  require  the  receiver  to  transport 
its  marble  to  Marietta  would  be  equivalent  to  requiring  the  receiver  to 
pay  them  in  money  the  amount  of  the  freight  from  Nelson  to  Marietta, 
and  this  the  court  certainly  could  not  do,  inasmuch  as  they  have  no 
lien.  The  petition  of  interveners  sets  forth  the  fact)  as  above  stated,  and 
consequently  the  demurrer  to  the  petition  must  be  sustained,  and  it  is 
so  ordered. 


Smith  v.  Walton  et  cd. 
(Dittrtet  Court,  S.  J>.  Hfew  Tor*.    June  90, 1893.) 

Patbitt  ok  Woodbh  Disb— Stamp  os  Crates— Rbt.  St.  H  4S00,  4001— Ikitation— No 
Penalty. 

The  patentee  of  wooden  dishes  whlcb  might  have  heen  marked  "Patented,  "  etc., 
as  required  by  section  4S00,  Bev.  Hi.,  did  not  stamp  the  dishes,  but  only  the  crates 
in  which  they  were  packed.  Upon  a  suit  for  penalties  under  the  second  paragraph 
of  section  4S01  against  the  defendant  for  placing  a  similar  stamp  upon  crates  of 
similar  dishes  made  by  the  defendant  without  license,  held,  on  demurrer  to  com- 
plaint, that  sections  49U0  and  4901  must  be  construed  togethei;;  that  the  stamping  of 
articles  capable  of  stamping  was  necessary ;  and  that  the  stamping  of  the  crates 
containing  tbem  was  insufficient,  and  was  not  protected  by  sections  4900  and  4901 ; 
and  that  a  similar  stamping  of  bis  own  crates  by  the  defendant  did  not  render  him 
liable  to  any  penalty. 

At  Law.  Action  by  Seth  H.  Smith  against  David  S.  Walton  and 
George  West  to  recover  penalties  for  alleged  violation  of  the  patent  laws. 
Heard  on  demurrer  to  the  complaint.     Demurrer  sustained. 

Rtuh  Taggart  and  Almon  Hall,  for  plaintiflT. 

James  P.  Fogter,  for  defendants. 

Brown,  District  Judge.  The  above  action  is  brought  under  section 
4901  of  the  United  States  Revised  Statutes  to  recover  1220,000  penal- 
ties allied  to  have  been  incurred  by  the  defendants  in  marking  upon 
and  affixing  to  2,200  crates  of  wooden  dishes  the  word  "Patented"  and 
the  words  "Oval  Wooden  Dish"  with  intent  to  imitate  and  counterfeit 
the  mark  and  device  of  the  plaintiff,  who  was  the  pat«itee  of  said 
dishes,  without  his  consent,  and  without  having  obtained  any  patent 
therefor.  The  complaint  consists  of  2,200  counts,  each  of  which,  after 
the  first,  chaises  a  similar  offense  in  regard  to  "a  certain  other  crate  of 
wooden  dishes,"  claiming  a  penalty  of  $100  for  each  offense.  The  de- 
fendants have  demurred  on  the  ground  that  the  com  plaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  under  this  bead  have 
v.SlF.no.l — 2 
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alleged  19  specifications  of  insufficiency.  The  defendants' also  demnr 
on  the  ground  that  the  court  has  not  jurisdiction  of  the  persons  of  the 
defendants.  The  matters  specified  under  the  latter  head  have,  howv. 
ever,  been  previously  considered  by  the  court  and  overruled,  and  need 
not  be  further  considered  here. 

The  complaint  sufficiently  avers  the  obtaining  of  letters  patent  for  an 
improvement  in  wooden  dishes  on  March  13,  1883,  upon  the  invention 
of  the  plaintifi',  and  several  mesne  assignments  of  interests  under  the 
patent,  including  a  subsequent  transfer  of  a  i>art  thereof  to  the  plaintiff 
himself,  and  the  manufacture  of  wooden  dishes  thereunder,  and  that 
said  dishes  have  been  "uniformly  marked  by  the  plaintiff  and  bis  ad- 
signs  as  the  'Oval  Wooden  Dish,'  and  are  weU  known  to  the  public  as 
such."  The  complaint  further  states  that  "ever  since  the  issue  of  said 
letters  patent  the  said  owners  thereof  have  manufactured  and  sold  said 
patented  wooden  dishes  in  large  quantities;  and  have,  pursuant  to  the 
requirements  of  section  4900  of  the  llevised  Statutes  o/  the  United 
States,  marked  each  of  the  crates  or  packages  containing  said  dishee, 
•Patented  March  13th,  1883,'"  and  that  the  "defendants  with  intent  to 
imitate  and  counterfeit  the  said  mark  and  device  of  plaintiff  and  his 
said  assigns,  without  having  the  license  or  consent  of  the  patentee  of 
said  wooden  dish,  or  of  his  assigns,  or  legal  representatives,  and  with- 
out having  obtained  any  patent  therefor  and  wholly  without  right,  did 
mark  upon  and  affix  to  a  crate  of  wooden  dishes  such  as  are  described 
and  claimed  in  and  covered  by  the  plaintiff's  letters  patent,  the  word 
'Patented,'  and  affixed  to  the  said  crate  the  words  'Oval  Wooden 
Dish'  contrary  to  the  provisions  of  said  section  4901." 

All  the  subsequent  counts  in  the  complaint  are  to  the  same  effect. 
They  are  manifestly  all  based  upon  the  alleged  violation  of  the  second 
paragraph  of  section  4901 ,  which  makes  liable  to  a  penalty  every  per- 
son "  who.  in  any  manner,  marks  upon  or  affixes  to  any  such  patented 
article,  the  word  'Patent'  or  'Patentee,'  or  the  words  'Letters  Patent,' 
or  any  word  of  like  import,  with  intent  to  imitate  or  counterfeit  the 
mark  or  device  of  the  patentee,  without  having  the  license  or  consult 
of  such  patentee  or  his  assigns  or  legal  representatives." 

The  only  question  needful  to  be  considered  is  whether  the  complaint 
sufficiently  avers  that  the  defendants  have  "in  any  manner  marked  upon 
or  affixed  to  the  patented  article  the  word  'Patented'  with  intent  to 
imitate  or  counterfeit  the  patentee's  mark,"  within  the  meaning  of  sec- 
tion 4901.  The  complaint  does  not  aver  that  the  word  "Patented"  was 
marked  upon  the  dishes  themselves,  but  only  upon  the  crates  contain- 
ing the  dishes.  The  practice  of  the  plaintiff  also  was  not  to  stamp  the 
dishes  "Patented,"  but  only  the  crate. 

Section  4900  of  the  llevised  Statutes  makes  it  the  duty  of  all  patent- 
ees making  or  vending  any  patented  article  "to  give  sufficient  notice  to 
the  public  that  the  same  is  patented  either  by  uffiadng  thereon  the  word 
'Patented,'  »  *  *  or,  when  from  tJie  clMracter  of  the  artide  this  cannot 
be  done,  by  affiaxng  to  it  or  to  the  package  wherein  one  or  more  of  them 
is  inclosed,  a  label  containing  the  like  notice." 
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It  is  difficult  to  construe  the  stamping  of  the  word  "Patented"  on  a 
crate  containing  wooden  dishes  to  be  either  a  marking  of  that  word 
upon  the  dishes,  or  affixing  it  to  them .  The  general  public,  for  whom 
the  mark  is  designed  by  the  statute,  never  get  the  benefit  of  such  a 
stamping.  They  do  not  buy  by  the  crate.  The  case  is  wholly  different 
from  marks  on  tiie  labels  or  covers  that  are  attached  to  articles  sold  and 
accompany  them  to  the  consumers.  A  mark  on  a  crate  is,  therefore, 
outside  of  the  law,  both  in  letter  and  in  spirit. 

Section  4901,  moreover,  must  be  construed  in  connection  with  sec- 
tion 4900.  The  second  paragraph  of  section  4901,  which  is  applicable 
only  when  the  act  is  done  "with  intent  to  imitate  or  counterfeit  the 
mark  or  device  of  the  patentee,"  does  not  apply  to  any  mark  or  device 
of  the  patentee  that  is  not  itself  within  the  protection  of  the  law.  The 
mark  or  device  referred  to  and  intended  to  be  protected  by  the  second 
paragraph  of  section  4901  is  such  a  mark  or  device  as  the  patentee  is 
required  by  the  former  section  to  affix  upon  or  to  the  patented  article, 
and  which  conforms  to  the  requirem^itB  of  that  section.  The  words  of 
section  4901  "to  mark  upon  or  affix  to,"  etc.,  refer  to  the  two  alter- 
native provisions  of  the  preceding  section,  which  are  made  obligatory 
upon  the  patentee.  The  second  paragraph  of  section  4901  is  designed 
to  protect  the  patentee's  mark  when  made  in  accordance  with  sectiim 
4900.  This  is  clear  from  the  fact  that  a  necessary  ingredient  in  the 
ofTense  is  the  intent  "to  counterfeit  the  patentee's  mark."  But  what 
mark?  Evidently  the  one  required  by  the  former  section,  since  there  is 
no  reference  anywhere  to  any  other.  If  the  patentee  puts  on  no  mark 
at  all,  manifestly  no  penalty  under  the  second  paragraph  of  section  4901 
could  be  incurred;  and  a  mark  contrary  to  law,  or  not  recognized  by  the 
law,  is  the  same  as  no  mark.  It  is  not  the  intent  of  the  law  to  protect 
the  patentee  in  disobeying  the  law.  Much  less  will  a  strained  construc- 
tion be  put  on  a  penal  statute  for  such  a  purpose.  PeaUarge  v.  Kirby, 
19  Fed.  Rep.  508. 

Upon  the  complaint  it  cannot  be  claimed  that  the  wooden  dishes 
])atent^  were  "of  such  a  character"  that  the  word  "Patent"  with  the 
day  and  year  of  the  patent  "could  not  be  affixed  thereon."  On  the 
contrary,  the  averment  of  the  complaint  that  "said  dishes  have  been 
uniformly  marked  by  the  plaintiff  and  his  assigns  as  the  '  Oval  Wooden 
Dish'"  shows  conclusively  that  there  was  nothing  in  the  character  of  the 
article  to  prevent  affixing  thereon  the  words  "Patent,"  etc.  The  pl«un- 
tifTs  mark  or  stamp  upon  the  crate  which  he  complains  of  the  defend- 
ants for  imitating,  was  therefore,  not  a  mark  within  the  protection  of 
the  law,  but  one  altogether  outside  of  the  statute  and  not  protected  by 
it.  The  mark  might  be  sufficient  to  sustain  a  suit  for  an  injunction, 
but  this  is  not  such  a  suit.  For  this  reason,  as  well  as  because  the 
marks  both  of  the  plaintiff  and  of  the  defendants  were  not  made  "upon 
or  affixed  to  the  patented  article"  within  the  letter  or  spirit  of  section 
4900  and  section  4901,  the  demurrer  is  sustained. 
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United  States  v.  Babmabt. 
ICircuU  Court,  D.  Montana.    June  7, 1893.) 

1.  A8U.rLT  ■mm  IirrBRT  to  Uurdbr— Iksiotmbrt. 

An  indictment  for  sn  attempt  to  oommit  murder  is  Insufaolent  where  It  mertf^ 
charge*  that  defendant  made  an  assault  with  a  knife  upon  a  person  named,  wiui 
Intent  him  to  kill,  willfully,  feloniously,  and  of  his  malice  aforethought,  without 
disclosing  the  character  of  the  knife,  or  aTerring  that  he  struck  him  with  it  «r  in- 
flicted any  wound  having  a  tendency  to  produce  death. 

S.  Amkvvi — Places  undbb  Fbderal  Jdrisdictiok. 

There  is  no  punishment  provided  by  the  laws  of  the  United  States  for  a  simpla 
assault  by  one  private  person  upon  another  in  places  under  the  ezdu^T*  juriauo- 
Uon  of  the  government. 

i.  Criminal  Law— Adoptino  Statb  Laws. 

Rev.  Bt.  %  6391,  providing  that  when  an  offense  not  provided  for  by  the  laws  of 
the  United  States  is  committed  in  a  place  ceded  to  the  government,  the  same  shall 
he  subject  to  the  same  penalties  provided  for  the  like  offense  by  the  laws  '  now  in 
force  "of  the  state  in  which  such  place  is  situated,  applied  only  to  state  statutes 
existing  at  the  time  of  its  passage,  in  1825.     V.  S.  v.  Paul,  6  Pet.  141,  followed. 

i.  Same— Indians— Crimes  on  Resbbvation. 

Even  if  this  statute  could  be  considered  as  appUoahle  to  the  law  of  Montana,  it 
does  not  apply  to  an  offense  committed  by  one  Indian  against  another  on  the  Flat- 
head reservation,  because  Indians  living  in  Uie  tribal  relation  are  not  subject, 
in  tiielr  internal  social  relations,  either  to  the  laws  of  the  states  or  of  the  United 
Btetes. 

At  Law.  Indictment  of  Adolph  Bamaby,  a  Flathead  Indian,  for  an 
assault  with  intent  to  mui-der,  committed  on  the  Flathead  reservation, 
against  another  Indian  of  the  same  tribe.  Verdict  of  guilty.  Heard  on 
motion  in  arrest  of  judgment.  Motion  sustained,  and  prisoner  dis- 
charged, 

Elbert  D.  Weed,  U.  S.  Atty.,  and  Mn  M.  McDonald,  Asst  U.  S. 
Dist.  Atty. 

OrutAer  &  Oarland  and  Chat.  OonradU,  for  defendant. 

Knowles,  District  Judge.  The  defendant  was  chained  in  the  indict- 
ment in  this  case  with  an  assault  with  the  intent  to  commit  murder. 
He  was  tried  and  by  the  jury  found  guilty  of  this  ofifense.  Counsel  for 
defendant  now  come  into  this  court  and  move  the  court  that  the  judg- 
ment herein  be  arrested.  Among  the  grounds  for  this  motion  are  that 
the  indictment  alleges  no  offense  known  to  the  laws  of  the  United  States; 
that  for  the  crime  alleged  in  the  indictment  and  proven  at  the  trial  there 
is  no  punishment  provided  by  the  United  States  laws.  Upon  an  exam- 
ination of  the  statutes  of  the  United  States,  I  find  no  such  crime  named 
as  an  assault  with  the  intent  to  commit  murder.  There  is  a  punish- 
ment provided  in  the  5342d  section  of  Rev.  St.  U.  S.  for  the  crime  of 
an  attempt  to  commit  murder  or  manslaughter  by  any  means  not  con- 
stituting an  assault  with  a  dangerous  weapon.  I  suppose  the  meaning 
of  this  latter  clause,  not  constituting  an  assault  with  a  dangerous  weapon, 
means  nothing  more  than  that  the  attempt  to  commit  murder  must  amount 
to  something  more  or  different  from  that  of  an  assault  with  a  dangerous 
weapon,  because  such  an  assault  is  made  a  crime  of  itself.  In  the  crime  of 
an  attempt  to  commit  murder,  or  an  assault  with  the  intent  to  commit 
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murder,  there  is  the  ingredient  of  malice  aforethoupiht,  express  or  pre- 
sumed. When  this  ingredient  in  a  crime  exists,  although  the  assault 
may  be  accompanied  with  the  use  of  a  deadly  weapon,  I  should  think 
there  would  be  no  difficulty  in  maintaining  a  proper  charge  of  an  at- 
tempt to  commit  murder.  I'he  facts  stated  would  constitute  something 
more  than  an  assanlt  with  a  deadly  weapon,  and  not  that  alone.  The 
indictment  in  this  case  charges  that  the  defendant  made  an  assault  with 
a  knife  upon  one  Alexander  Ashley  with  the  intent  him  to  kill  willfully, 
feloniously,  and  of  his  malice  aforethought.  There  is  no  charge  that 
the  defendant  strnck  Ashley  with  this  knife  or  iniiicted  upon  him  any 
wounds  or  battery  which  would  have  had  the  t^idency  to  produce 
death.  There  are  no  ali^^tions  as  to  the  character  of  the  knife  used. 
The  question  is  then  presented  as  to  whether  the  indictment  shows  suffi- 
cient to  warrant  the  court  in  saying  that  it  appears  that  the  crime  of  an 
attempt  to  commit  murder  is  presented.  "The  word  'attempt'  signifies 
both  the  act  aod  the  intent  with  which  the  act  is  done."  2  Bish. 
Crim.  Proc.  §§  88,  89.  In  speaking  of  an  indictment  for  an  attempt, 
the  same  author  says,  (section  92:)  "The  attenipt  may  be  a  crime  or 
may  not  be,  and  the  indictment  should  state  such  facts  as  will  enable 
the  court  to  see  whether  the  particular  attempt  constitutes  a  crime  or  not." 
An  "assanlt"  is  generally  defined  to  be  an  unlawful  attempt  coupled 
with  a  present  ability  to  commit  a  violent  injury  upon  the  person  of  an- 
other. When  a  simple  assault  is  alleged,  a  court  cannot  judicially  see 
whetheror  notitisot  such  a  nature,  if  consummated,  death  would  ensue. 
From  the  very  nature  of  the  definition  it  will  be  seen  that  a  court  cannot 
see  from  such  a  chaige  that  it  involves  an  act  which  would  efiectuale  the 
purpose  alleged.  1  Whart.  Crim.  Law,  §  190,  says:  "In  indictments  for 
attempts  the  laxity  in  assaults  will  not  be  maintained."  That  author 
gives  as  a  reason  for  this  that  the  term  "asisault"  is  one  "which  describes 
an  act  easily  defined,  and  asserts  a  consummated  offense;"  while  "'at- 
tempt'is  a  term  peculiarly  indefinite."  "It  has  no  pre'scribed  legal 
meaning;  it  relates,  from  its  nature,  to  an  unconsummated  offense." 
Again,  he  says,  in  section  192:  "On  the  same  reasoning,  in  an  indict- 
ment for  an  attempt  to  commit  a  crime,  it  is  essential  to  aver  that  the  de- 
fendant did  some  act  which,  directed  by  a  particular  intent  to  be  averred, 
would  apparently  result,  in  the  ordinary  and  likely  course  of  things,  in  a 
particular  crime."  The  same  rule  is  expressed,  iu  efiect,  in  section  749 
«t  geq.,  2  Bish.  Crim.  Law.  It  will  be  seen  from  these  authorities  that 
there  were  not  sufficient  facta  set  forth  in  the  indictment  in  this  case  to 
warrant  the  ooart  in  holding  that  the  attempt  to  commit  murder  or  man- 
slaughter was  charged.  Generally  the  crime  of  assault  with  the  intent  to 
commit  murder  is  defined  by  statute  law.  When  so  defined,  if  the  in- 
dictment follows  substantially  the  language  of  the  statute  in  charging  the 
offense,  it  will  generally  be  sufficient,  but  when  not  so  defineci  facts 
must  be  alleged  which  will  make  the  crime  judicially  appear. 

The  question  arises  as  to  whether  or  not  the  crime  of  an  assault  does  not 
appear  snfiiciently  in  the  indictment.  It  is  charged  that  the  defendant 
made  an  assanlt  upon  Ashley.     There  is,  however,  no  punishment  pro- 
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videi)  for  a  simple  assault  committed  in  a  place  within  the  exclusive 
jurisdiction  of  the  United  Statea,  except  in  specified  cases,  of  which  the 
one  under  consideration  is  not  classed.  There  is  a  punishment  provided 
for  an  assault  committed  by  one  belon$;ing  to  the  nav}',  which  is  to  be 
decreed  by  a  court-martial ;  there  is  a  punishment  provided  for  an  assault 
committed  upon  a  public  minister;  an  assault  upon  the  high  seas  is  pun- 
ished; one  committed  by  a  person  in  the  army,  in  tiiue  of  war,  or  upon 
a  superior  officer  in  the  army,  or  upon  a  letter  carrier,  or  on  officers  by 
seaman,  or  upon  an  officer  authorized  to  execute  process,  or  upon  a  cus- 
tomhouse officer,  when  in  the  execution  of  duty,  is  each  punished  by 
provisions  of  statute.  It  will  be  seen  that  the  special  instances  here 
named  do  not  include  an  assault  of  one  person  upon  an  another  in  any 
such  place  as  an  Indian  reservation.  It  is  a  settled  rule  in  federal 
jurisprudence  that  there  are  no  common-law  offenses  against  the  United 
States,  and  that  no  punishment  can  be  inflicted  for  any  common-law 
offenses  unless  the  punishment  therefor  is  specially  provided  for  by 
congress.  It  is  claimed,  however,  that  there  are  two  statutes  of  the 
United  States  which  provide  for  the  punishment  of  the  crime  in  question. 
The  first  of  these  is  found  in  23  St.  at  Large,  p.  385,  §  9,  and  is  as 
follows: 

"That  immediately  upon  and  after  the  date  of  the  passage  of  this  act  all  In- 
dians, committing  against  the  person  or  property  of  another  Indian  or  other 
person  any  of  the  following  crimps,  namely,  murder,  manslaughter,  rape, 
assault  with  intent  to  kill,  arson,  burglary,  and  larceny,  within  any  Territory 
of  the  United  .States,  and  either  within  or  without  an  Indian  reservation, 
shall  be  subject  therefor  to  the  laws  of  such  Territory  relating  to  said  crimes, 
and  .<shHlI  be  tried  therefor  in  the  same  courts  and  in  the  same  manner,  and 
shall  be  subject  to  the  same  penalties,  as  are  all  other  persons  charged  with 
the  commission  of  said  crimes,  respectively;  and  tlie  said  courts  are  hereby 
given  jurisdiction  in  all  such  cases.  And  all  such  Indians  committing  any 
of  the  above  crimes  agninst  the  person  or  property  of  another  Indian  or  other 
person  witbia  the  boundaries  of  any  state  of  the  United  States,  and  within 
the  limits  of  any  Indian  reservation,  shall  be  subject  to  the  same  laws,  tried 
in  the  same  courts,  and  in  the  same  manner,  and  subject  to  the  same  penal- 
ties, as  are  all  other  persons  committing  any  of  the  above  crimes  within  the 
exclusive  jurisdiction  of  the  United  States." 

Montana  has  ceased  to  be  a  Territory,  and  lience  the  first  part  of  the 
above  section  does  not  apply.  As  I  have  shown,  the  punishment  for 
the  crime  of  an  assault  with  intent  to  commit  murder  or  manslaughter, 
nor  the  crime  of  assault,  except  in  enumerated  cases,  is  not  established 
-  by  a  United  Statutes  statute,  although  committed  within  a  place  within 
■  the  exclusive  jurisdiction  of  the  United  States.  An  assault  with  intent 
to  kill  is  not  the  same  offense  as  an  assault  with  the  intent  to  commit 
murder.  There  may  not  exist  in  the  former  the  element  of  malioe  afore- 
thought; there  may  be  an  unlawful  and  intentional  killing,  which  does 
not  amount  to  murder.  State  v.  HiU,  4  Dev.  &  B.  491,  Hor.  &  T.  Cas. 
199;  Com.  v.  Drum,  Id.  190.  If  an  assault  with  the  intent  to  kill  was 
the  same  crime  as  an  assault  with  the  intent  to  commit  murder,  no  pun- 
ishment is  provided  for  either. 

The  second  of  the  statutes  before  alluded  to  is  as  follows: 
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.  "If  any  offense  be  committed  in  any  place  which  ha«  been  or  may  hereafter 
be  ceded  to  and  under  the  jurisdiction  of  the  United  States,  which  offense  is 
not  prohibited,  or  the  punishment  thereof  is  not  specially  provided  for,  by 
kny  law  of  the  United  States,  such  offense  shall  be  liable  to  and  receive  the 
same  punishment  as  the  laws  of  tlie  state  in  which  such  place  is  situated, 
now  in  force,  provide  for  t)ie  lil<e  offense  when  committed  within  the  juris- 
diction of  such  state;  and  no  subsequent  repeal  of  any  such  stale  law  shall  ef- 
fect auy  prosecution  for  such  offense  in  any  court  of  the  United  States." 
Section  i>391,  Itev.  St.  U.  S. 

This  statute  has  been  construed  by  the  supreme  court  in  the  case  of 
U.  S.  V.  Paul,  6  Pet.  141 ,  and  held  to  apply  to  state  statutes  punishing 
crimes  which  existed  at  the  time  of  the  passage  of  this  statute.  This 
dedsdon  has  at  no  time  been  reversed  or  doubted  by  that  court,  and 
was  a  contemporaueuus  judicial  construction  of  the  same,  and  should  be 
«dhered  to.  Considering  the  language  of  the  statute,  (and  I  do  not  see 
how  any  other  conclusion  could  be  reached,)  congress  might  be  willing 
to  adopt  the  laws  of  a  state  which  existed  at  the  time  of  the  passage  of 
a  statute  by  it,  but  would  hardly  be  willing  beforehand  to  adopt  all  the 
criminal  statutes  a  state  might  in  future  euacf.  A  statute  to  this  effect 
might  be  classed  as  delegating  legislative  authority,  which  is  not  proper. 
This  statate  was  passed  in  1825.  But  the  construction  contended  for, 
namely,  that  it  applied  to  any  laws  which  might  exist  in  any  state,  at 
any  time  when  a  place  might  be  ceded  by  it  to  the  United  States,  brings 
us  to  no  different  conclusion.  In  the  case  of  U.  S.  v.  Kagama,  118 
U.  S.  375,  6  Sup.  Ct.  Rep.  1109,  the  supreme  court,  in  speaking  o.f 
Indian  tribes,  said : 

"They,  were  and  always  liave  been  regarded  as  having  a  semi-independent 
{Ksition  when  they  preserved  their  trittal  relations,  not  as  states,  not  as  na- 
tiona.  not  as  possessed  of  the  full  attributes  of  sovereignty,  but  as  a  separate 
people,  with  the  power  of  regulating  their  internal  social  relations,  and  thus 
far  not  brought  under  the  laws  of  the  Union  or  of  the  state  within  whose 
limits  they  resided." 

This  view  was  largely  supported  by  the  cases  of  Cherokee  Nation  v. 
•Georgia^  5  Pet.  1;  Worcester  v.  Georgia,  6  Pet.  515.  .The  evidence  in 
this  case  "showed  that  the  defendant  and  the  witness  Ashley,  upon 
whom  the  offense  was  committed,  were  both  members  of  the  Flathead 
tribe  of  Indians,  under  the  chaise  of  an  Indian  agent.  It  is  safe, 
therefore,  to  assert  that  Montana  could  pass  no  criminal  statute  affecting 
the  members  of  this  Indian  tribe  in  their  relations  with  each  other,  and 
■that  it  has  not  done  so.  In  the  case  of  U.  S.  v.  Kagama,  mpra,  the 
-supreme  court  said  of  Indians  occupying  such  relations  as  these  Indians: 
"  "niey  owe  no  allegiance  to  the  state,  &nA  receive  from  them  no  protec- 
tion." I  do  not  say  that  when  an  Indian  commits  a  crime  against  a 
white  man  within  the  state,  and  off  of  a  reservation,  he  cannot  be  pun- 
ished by  the  laws  of  the  state  where  the  offense  was  committed,  but  the 
state  cannot  regulate  in  any  manner  the  social  relations  of  the  nvenibera 
of  an  organized  Indian  tribe  among  themseh'es.  There  was  then  no  law 
of  Montana  touching  this  crime  at  the  time  the  Flathead  Indian  reserva- 
tion was  ceded,  if  ever,  to  the  United  States.     I  hardly  think  that  the 
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agreement  by  which  the  United  States  retained  jurisdiction  over  the 
Flathead  Indian  reservation  can  be  called  a  ceding  to  the  United  States 
of  the  same;  ■  £or  these  reasons  I  find  that  the  defendant  committed  no 
crime  for  which  this  court  can  enter  a  judgment  punishing  him.  As 
the  government  of  the  United  States  has  undertaken  to  control  Indians 
by  laws,  and  has  left  them  no  longer  to  be  controlled  by  their  tribal 
rules  and  regulations,  it  is  to  be  regretted  that  an  adequate  and  proper 
code  of  laws  to  this  end  has  not  been  enacted  by  congress.  This  at- 
tempt to  adopt  territorial  and  state  laws  may  be  classed  as  indolent 
l^islation,  not  well  adapted  to  producing  order  upon  Indian  reservations, 
or  in  those  places  under  the  exdusive  jurisdiction  of  the  general  govern- 
ment, and  allowing  men  guilty  of  crimes,  demanding  in-  all  civilized 
governments  punishment,  as  in  this  case,  to  escape  their  just  deserts. 
The  motion  in  arrest  of  judgment  is  sustained,  and  the  defendant  di»- 
charged  from  custody. 


Umited  States  Electric  Lighting  Co.  v.  Edison  Lamp  Co. 
(CHrcuU  Court,  D.  New  Jersey.    Juno  80, 1893.) 

1.  Patbwts  joh  Investioss — Anticipation. 

Letters  patent  No.  306,980.  issued  October  31, 1884,  to  Edward  Weaton,  for  an  im- 
provement in  the  process  o^  manufactarini;  carbon  conductors  for  Incandescent 
electric  lamps,  are  void  because  of  anticipation  by  patent  No.  811,362,  issued  Jan- 
uary 7,  1879  to  William  E.  Sawyer  and  Albon  Man  for  the  same  invention;  the  evi- 
dence of  prior  invention  by  Weston  being  insufficient  to  overcome  the  presump- 
tion attaching  to  the  prior  patent. 

8.  Samb— Prior  Public  Usb. 

Independently  of  the  question  as  to  priority  of  invention,  the  Weston  patent  is 
invalid  because  of  two  years'  public  use  prior  to  bis  application,  by  Sawyer  and 
Man,  in  their  workshop  in  New  York  city. 

In  Equity.  Suit  by  the  United  States  Electric  Lighting  Clompany 
against  the  Edispn  Lamp  Company  for  infringement  of  a  patent.  Bill 
dismissed. 

Kerr  &  Curtis  and  Geo.  U.  Christie,  for  complainant. 

EaUm  &  Lewis  and  Frederic  H.  BeUa,  for  defendant. 

Agh£son,  Circuit  Judge.  This  suit  is  brought  for  the  infringement 
of  letters  patent  of  the  United  States  No.  306,980,  dated  October  21, 
1884,  granted  to  Edward  Weston,  upon  an  application  filed  May  27, 
1881,  for  an  improvement  in  the  process  cf  manufacturing  carbon  con- 
ductors for  incandescent  electric  lamps.  The  nature  of  the  invention  is 
sufficiently  indicated  by  the  claim,  which  is  as  follows: 

"The  improvement  in  the  art  of  making  carbon  conductors  for  incan- 
descet^  lamps,  which  consists  in  first  forming  a  carbon  core  or  base,  and 
.  then  building  up  said  core  with  carbon-obtained  and  deposited  upon  tlie  same 
by  and  during  the  operation  of  electrically  heating  said  core,  while  surrounded 
by  or  saturated  with  a  carbonaceous  substance,  substantially  as  hereinbefore 
set  forth." 
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A  number  of  defenses  to  the  stiit  have  been  interposed;  but  it  seems 
to  me  to  be  necessary  to  consider  only  two  of  them,  namely — fh-gt,  the 
prior  letters  patent  of  the  United  States  No.  211,262,  for  the  same  in- 
vention, dated  January  7,  1879,  granted  to  William  £.  Sawyer  and  Albon 
Man,  upon  an  application  filed  October  15j  1878;  and,  necond,  the  al- 
leged public  use  of  the  invention  by  Sawyer  &  ilan,  and  those  acting 
under  them,  for  more  than  two  years  before  Woston's  application  for  a 
patent.  That  the  invention  set  forth  in  Weston's  specification  and  claim 
was  fully  disclosed  by  Sawyer  &,  Man  in  their  above-recited  earlier  pat- 
ent is  clear.  It  is  shown,  also,  beyond  contestation,  that  BaWyer  & 
Man  made  and  perfected  the  invention,  and  actually  reduced  it  to  pcac- 
tical  use,  in  the  month  of  March,  1878.  Nevertheless,  the  plaintiff,  the 
assignee  of  Weston,  asserts  priority  of  invention  and  right  for  Weston 
over  Sawyer  &  Mann;  and  it  appears  that,  in  an  interference  proceeding 
in  the  patent  office  between  these  inventors,  the  decision  of  the  office 
was  in  favor  of  Weston  upon  the  question  of  priority.  The  proofs  in 
that  proceeding,  which  were  taken  in  the  year  18S2,  have  been  brought 
into  this  case  by  stipulation,  and  some  other  additional  evidence  upon 
that  question  has  been  introduced. 

Weston  testifies  that  he  commenced  his  experiments  in  treating  car- 
bons by  electrically  heating  them  in  a  carbon  liquid  at  Newark,  N.  J. , 
"some  little  lime  prior  to  the  Centennial  in  1876," — he  "cannot,  how- 
ever, fix  the  precise  date," — at  his  laboratory  No.  194  Eighth  avenue, 
and  continued  these  experiments  there,  and  afterwards,  with  some  de- 
scribed modifications,  at  228  Plane  street,  whither  he  removed  "in  the 
early  part  of  1877," — "about  the  month  of  April,  1877;"  that  "soon 
after"  his  removal  to  Plane  street,  "about  the  month  of  June  or  July, 
1877, — it  may  have  been  a  little  later,  or  possibly  a  little  earlier,  but 
was  not  very  far  from  the  date  named," — he  transferred  part  of  his  ap- 
paratus, in  order  to  have  the  advantage  of  steam  power,  to  the  basement 
of  the  shop  of  the  Weston  Dynamo-Electric  Machine  Company  at  284 
Washington  street.  This  building  had  originally  been  a  Jewish 
synagogue,  and  hence  is  designated  by  the  witnesses  as  the  "church." 
Mr.  Weston  states  that,  with  his  facilities  in  the  "  basement  of  the 
church,"  he  there  succeeded  in  obtaining  carbons  very  much  superior  to 
anything  he  had  before  obtained.     Upon  that  subject  he  says: 

*'They  were  extremelj  hard;  in  fact,  so  bard  that  they  suggested  to  my 
mind  the  possibility  of  preparing  in  this  way  black  diaraonds.  They  were 
80  hard  and  dense  that  I  took  particular  pains  to  show  them  to  Mr.  Edward 
£.  Quimby,  and  I  handed  him  a  file  to  test  them  with,  and  he  also  endeavored 
to  scratch  the  glass  in  one  of  the  windows  in  the  rear  end  basement  of  the 
factory.  Mr.  Quimby  was  so  much  struck  by  the  metallic  appearance  of  the 
carbon,  its  density  and  hardness,  that  he  asked  me  to  give  liim  some  sam- 
ples, which  I  did  at  that  time,  namely,  about  the  middle  of  the  year  1877. 
From  that  time  I  saw  that  I  had  overcome  all  trouble  relating  to  the  prepara- 
tion of  carbons  for  incandescent  lamps." 

Mr.  Weston  then  describes  the  process  which  he  used  most,  and  pre- 
ferred at  that  time.  Being  asked,  upon  his  examination  in  chief,  to 
state  generally  to  what  extent  and  under  what  circumstances  be  used 
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this  process  of  preparing  carbons  subsequendy  to  the  year  1877,  he 
answered : 

"I  have  used  the  process  more  or  leas  from  that  time  up  to  the  present 
time  [t*. «.,  March,  1882]  whenever  I  did  any  work  on  incandescent  electric 
lighting,  and  1  have  done  a  great  deal  in  this  direction.  After  perfecting  the 
carbons,  Istill  found  there  were  numerous  conditions  to  be  metin  order  to  se- 
cureacommercially  successful incandescentelectric lamp,  and,  with  thisideain 
view,  I  worked  from  time  to  time,  as  time  and  circumstances  would  permit, 
trying  to  overcome  the  other  difficulties.  During  this  time  I  used  almost  ex- 
clusively the  carbons  prepared  by  treating  at  a  high  temperature  in  the  pres- 
ence of  hydro-carbon  gas  or  oil." 

Being  asked  uix>n  his  croris-exainination  how  many  carbons  he  treated 
after  he  commenced  work  in  the  basement  of  the  church,  Mr.  Weston 
answeretl : 

"Quite  a  number.  I  kept  no  record  of  the  quantity  treated.  There  were 
several  dozens." 

In  response  to  the  inquiry  how  long  he  continued  to  treat  carbons  in 
the  basement  of  the  church,  he  stated: 

"Until  the  removal  of  my  laboratory  to  a  separate  building  next  door  to 
the  factory.  1  cannot  fix  the  date  without  reference  to  the  books  of  the  com- 
pany, as  i  took  no  pains  to  refresli  my  memory  in  regard  to  this  matter.  My 
impression  is,  however,  that  it  was  in  tlie  early  part  of  the  following  year." 

He  added  that  he  could  and  would  a.scertain  the  exact  date  of  the  re- 
moval of  bis  laboratory  from  the  basement  of  the  church  to  the  building 
next  door,  for  the  company  had  provided  him  the  room  in  the  "building 
next  door,  "and  engaged  to  pay  the  rent."  Afterwards,  when  his  ex- 
amination was  resumed,  Mr.  Weston  stated:  ^ 

"I  cannot  fix  the  precise  date  when  1  moved  into  the  laboratory  next  door 
to  the  church,  but  the  first  entry  I  can  find  on  the  books  in  regard  to  rent 
paid  is  on  the  1st  day  of  October,  1878. " 

Edward  E.  Quimby,  (a  solicitor  of  patents,)  after  fixing  his  first  ac- 
quaintance with  Mr.  Weston  as  having  occurred  in  May,  1877,  testifies 
thus: 

"Mr.  Weston  did  describ<H  to  me  his  discovery  that  a  deposit  of  carbon  was 
formed  upon  a  carlion  pencil,  maintained  in  a  condition  of  incandescence  by 
the  passage  of  an  electric  current  through  it  while  it  was  surrounded  by  a 
hydro-carbon  atmosphere,  lie  brought  to  my  office  and  gave  me  samples  of 
such  deposits,  which  were  in  small  particles,  bat  of  extraordinary  hardness. 
This  communication  whs  made  to  me  by  Mr.  Weston,  according  to  the  best 
.  of  ray  recollection,  within  six  months  of  the  dat«  of  my  first  acquaintance 
with  him,  while  I  was  engaged  in  perfecting  some  of  his  older  patents  by  re- 
issuing them." 

Mr.  Quimby  then  states  that  a  day  or  two  later  be  visited  Mr.  Wes- 
ton's laboratory  on  Washington  street,  in  the  basement  of  the  old  church, 
"and  witnessed  the  operation  of  his  method  of  obtaining  such  deposits;" 
and  he  describes  the<apparatus  used  and  the  operation.  Upon  his  cross- 
examination,  Mr.  Quimby  states  that  he  has  no  memoranda  in  writing 
by  which  he  can  fix  the  date  of  this  visit  to  Mr.  Weston's  laixjratory, 
but  says  it  "was  during  the  early  part  of  my  acquaintance  with  him; 
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it  was  wiihin  sir  months  of  the  time  of  ray  first  seeing  him,  and  was 
Wore  cold  weather  set  in."  He  says:  "Mr,  Westoii  moved  his  labora- 
tory into  the  adjoining  building  some  time  after  the  experiments  to 
which  I  have  referred,  and  after  that  removal  my  visits  to  his  labora- 
tory were  more  frequent  than  before."  He  states  he  has  no  recollection 
wheu  that  removal  took  place.  Being  asked  if,  after  the  removal,  he 
saw  any  incandescent  electric  lamps  in  operation  in  Mr.  Weston's  labora- 
tory, he  answered;  "I  cannot  say.  My  memory  is  wholly  at  fault  in 
the  matter."  And  being  further  asked  when,  after  the  experiments  he 
testified  about,  he  first  saw  any  incandescent  electric  lamp  made  by  or 
for  Mr.  Weston,  having  an  illuminating  conductor  of  this  treated  carbon, 
Mr.  Quimby  answered:  "It  is  impossible  for  me  to  say.  I  cannot 
recollect." 

Levi  Broadbent,  who  was  a  foreman  in  the  employ  of  the  Weston  Dy- 
namo Electric  Machine  Company  from  July,  1877,  to  September,  187 i), 
testifies  that  upon  one  occasion,  when  passing  througli  Mr.  Weston's  lab- 
oratory, he  "saw  him  treating  or  having  carbons  in  a  globe  tilled  with 
oil,  and  running  a  current  of  electricity  through  them."  This,  he  says, 
occurred  "between  the  month  of  July,  1877,  and  the  1st  of  January, 
1878.  I  can't  positively  fix  the  date;  it  was  between  these  points  of 
time."  He  states  that  Weston  subsequently  spoke  to  him  about  the 
matter,  "and  said  that  the  carbon  that  had  been  in  the  oil,  and  the  elec- 
tricity run  through  it,  was  very  hard ,  and  so  that  a  file  would  not  touch 
it."    Upon  his  cross-examination,  Mr.  Broadbent  testifies  thus: 

"Question.  How  do  you  know  that  it  was  previous  to  .Tanuary  1878?  B7 
what  circumstance  do  you  flx  on  tliatdate  as  being  the  date  previous  to  whicli 
you  saw  Mr.  Weston  treating  the  carbon  ?  Answer.  I  know  it  by  the  circum- 
stance that  Mr.  Weston's  new  Iiiboratory  was  finished  in  December,  1877;  It 
was  in  the  laboratory  I  saw  this.  Q.  Was  it  in  the  laboratory  in  the  base- 
ment of  the  church?  A.  Yes,  sir;  we  used  to  call  it  the  *  chufch;'  it  was  a 
church  once.  Q.  And  you'  saw  Mr.  Weston  treat  these  carbons  in  that  labo- 
ratory for  the  iirst  time,  as  1  u iiderst^i^it  you?  A.  Yea.  air.  Q.  AV^heu  did 
he  move  into  that  laboratory?  A.  I  wuldn't  place  the  date  exactly,  but  it 
was  just  after  it  Wius  llnislied.    It  was  in  December,  1877." 

The  substance  of  the  testimony  by  wltidi  it  is  sought  to  anticipate 
Sawyer  &  Man  has  been  above  set  forth.  Is  the  evidence,  under  all  the 
circumstances,  sufficient  to  establish  a  completed  invention  by  Weston 
prior  to  March,  1878?  Leaving  out  of  view  the  negative  testimony  of 
the  defendant's  witnesses,  who  naturally  would  know  sometliina  of  Wes- 
ton's doings,  the  plaintiifs  own  evidence  impresses  me  as  t^ingularly 
vague.  Did  Weston's  operations,  as  described  by  himselt  and  his  wit- 
nesses, amount  to  anything  more  than  experiments?  Could  the  inven- 
tion here  in  question  be  derived  from  anything  Quimby  or  Brojidbcnt 
saw  Weston  do  or  learned  from  him ,  any  more  than  it  could  have  been 
deduced  from  the  Despretz  publication  of  1849?  Do  the  proofs  con- 
vincingly show  a  perfected  invention  niade  bj'  Weston  in  the  summer  of 
1877,  as  allied  by  him?  Then,  again,  is  there  any  reliable  testimony 
as  to  the  all-important  matter  of  time?  Here  the  plaintift's  case  rests 
altogether  upon  mero  recollection,  which  is  always  unreliable  a^  res[)ect8 
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dates.  The  only  date  certainly  fixed  is  October  1,  1878,  when  rent 
was  paid  for^the  premises  adjoining  the  basement  of  the  "church,"  so 
called.  But  the  book  entry  of  that  payment  strongly  suggests  that  the 
removal  of  Weston's  laboratory  from  that  basement  to  the  building  next 
door  took  place,  not  in  the  early  part  of  the  year  1878,  according  to 
Weston's  "impression,"  but  late  in  that  year;  and  that  conclusion  would 
shake  the  whole  fabric  of  the  plaintiff's  case.  In  this  connection  the 
testimony  of  Broadbent,  quoted  above,  deserves  the  most  serious  consid- 
eration; for  that  witness  seems  to  testify  that  Weston  did  not  go  into 
his  laboratory  in  the  basement  of  the  church  until  December,  1877. 

How  can  Weston's  assertion  that  from  "  about  the  middle  of  the  year, 
1877,"  he  saw  that  he  had  "overcome  all  trouble  relating  to  the  prepa- 
ration of  carbons  for  incandescent  lamps,"  be  satisfactorily  reconciled 
with  his  subsequent  conduct, — his  silence  as  to  an  invention  then  deemed 
so  important,  and  his  supinenesa?  His  great  delay  in  applying  for  a 
patent  for  tHis  process  is  the  more  extraordinary  when  we  discover  from 
the  proofs  that  in  the  years  1878  and  1879  he  took  out  or  applied  forno 
less  than  10  patents  for  various  other  inventions.  Furthermore,  it  is  a 
significant  fact  that  when  Weston  eventually  moved,  on  May  27,  1881, 
his  application  for  a  patent  wjis  made  in  the  interest  of  the  plaintiff  com- 
pany, (which  had  become  the  owner  of  his  inventions,)  after  the  plain- 
tiff had  failed  in  its  negotiations  to  purchase  the  Sawyer  &  Man  patent, 
or  acquire  a  license  under  the  same.  To  overthrow  the  prior  patent  of 
Sawyer  &  Man,  which  had  issued  so  early  as  January  7, 1879,  and  was 
immediately  followed  by  uncommon  publicity,  the  proof  of  anticipation 
by  Weston  should  be,  at  least,  positive,  unequivocal,  and  convincing. 
Cnntrea  v.  WallicJc.  Ill  U.  S.  689,  695,  6  Sup.  Ct.  Rep.  970;  Clark 
Thread  Co.  v.  WHlinianti/:  LUm  Co.,  140  U.  S.  481,  492,  11  Sup.  Ct. 
Rep.  846.  Taking  the  proofs  as  a  whole,  they  fail  to  satisfy  me  that 
Weston's  allied  invention  preceded  that  of  Sawyer  &  Man. 

But,  whatever  conclusion  «p<Jh  the  question  of  priority  may  be 
adopted,  at  any  rate,  under  the  proofs,  the  defense  of  two  years'  prior 
public  use  of  the  invention  before  the  application  for  the  patent  in  suit 
rests  upon  impregnable  ground.  A  public  use  does  not  depend  upon 
the  number  of  persons  to  whom  the  use  is  known,  and  it  is  enough  if  a 
single  device,  embodying  the  invention,  is  publicly  used  by  even  one 
person.  Egbert  v.  lyippmann,  104  U.  S.  333.  And  a  public  use  of  the 
invention  more  than  two  years  before  the  application  for  a  patent,  al- 
though" without  the  consent  of  the  inventor,  invalidates  the  patent.  Arir 
drewsv.  Hovey,  123  U.  S.  267,  274,  8  Sup.  Ct.  Rep.  101,  and  124  U. 
S.  694,  8  Sup.  Ct.  Rep.  676.  In  March,  1878,  when  Sawyer  &  Man 
made  the  invention  here  in  controversy,  they  were  engaged  in  complet- 
ing an  incandescent  electric  lamp  of  their  devising,  which  they  perfected 
to  their  satisfaction  and  patented  in  June,  1878.  Between  March,  1 878, 
and  May,  1879,  they  and  their  assigns  made  a  large  number  of  these 
lamps,  and  continuously  used  therein  for  incandescent  e.-ctric  lighting, 
at  their  workshop  in  the  city  of  New  York,  carbons  prepared  by  the 
method  described  in  and  covered  by  their  patent  of  January  7, 1879;  and 
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daring  that  period  they  there  exhibited  both  the  actual  treatment  of  the 
carbons  by  the  patented  method,  and  the  use  thereof  in  their  lamps,  to 
large  numben  of  persons,  besides  the  workmen  in  th«r  employ. 
Clearly,  this  use  of  the  invention,  as  shown  by  the  proofs,  -was  a  public 
and  practical  use.  It  is  here  worthy  of  remark  tliat  the  Scientific 
.Vmericaii,  in  its  issue  of  March  8,  1879,  published  a  clear  description 
of  the  process  of  treating  carbons  as  practiced  by  Sawyer  &  Man,  and 
as  set  out  in  their  patent.  Whatever  experiments  Sawyer  &  Man 
may  have  made  after  March,  1878,  concerned  their  lamp,  with  a  view 
•  of  increasing  its  efficiency  and  commercial  value,  and  did  not  relate  to 
the  carbon  treatment  itself,  which  was  perfected  in  March,  1878,  and 
required  no  subsequent  test.  Now,  it  may  be  that  the  Sawyer  &  Man 
lamp  did  not  prove  the  success  the  inventors  supposed  it  to  be,  and  that 
no  perfect  incandescent  electric  lamp  was  produced  until  the  fall  of 
1880.  But  still,  the  Sawyer  &  Afan  lamp  was  actually  operative  and 
had  some  practical  utility.  That  it  was  not  a  commercial  success  is  not 
here  a  controlHng  consideration.  The  material  fact  is  that  the  method 
invented  and  patented  by  Sawyer  <fe  Man  for  the  treatment  of  carbons 
was  put  to  successful  practical  use  by  them  in  their  lamp.  No  doubt 
the  commercial  value  of  the  invention  depended  much  upon  the  pro- 
duction of  a  perfect  incandescent  electric  lamp,  but,  nevertheless,  the 
treatment  of  carbons  by  electrically  heating  them  while  surrounded  by 
or  saturated  with  a  carbon  liquid,  was  a  distinct  invention.  It  was  an 
independent  and  valuable  contribution  to  the  general  art  of  electric 
lighting.  This,  indeed,  is  the  position  of  the  plaintiff  company;  for  it 
alleges  that  Weston  made  and  perfected  the  invention  as  early  as  the 
summer  of  1877,  before  a  perfectly  successful  incandescent  electric  lamp 
had  been  devised  by  any  one. 

I  have  only  to  add  that  it  is  quite  evident  from  the  proofs  that  the 
issue  of  a  patent  to  Weston  was  inadvertently  made,  in  disregard  of  the 
expressed  views  of  the  examiner  of  interference,  and  the  examiners  in 
chief,  that  Weston  was  precluded  from  the  grant  of  a  patent  by  reason 
of  the  statutory  bar  of  two  years'  public  use,  disdoeed  by  the  evidence 
in  the  interference  proceedings  in  the  patent  office. 

For  the  reasons  above  given,  and  without  reference  to  other  alleged 
defenses,  the  bill  of  complaint  must  be  dismissed.  Let  a  decree  be 
drawn,  dismissing  the  bill,  with  costs.  ' 
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SOBENSEN   H  oL  V.  KeYSEB. 
(Otrcult  Court  of  Appealt,  Fifth  Cireuit.    May  30,  laOB.) 

No.  as. 

OamntitAOB— Procobino  Cakoo— Ckabtib  Pabtt— Dbouobt. 

A  ship  wiu  chartered  in  Liverpool  to  carry  a  cargo  of  lumber  from  Ship  Island, 
the  charter  party  providing  that  "in  the  computation  of  days  allowed  for  deliver- 
ing  the  cargo  shall  be  ezdnded  any  time  lost  by  reason  of  droughts,  fk>ods,  storms,- 
or  any  extraordinary  oconrrence  beyond  the  control  of  th«  charterer*."  Held, 
that  the  word  "drought"  could  not  include  a  drought  prevailing  at  the  time  of  the 
charter  along  the  tributaries  of  the  Paacagoula  river,  and  which  prevented  the 
charterers  from  obtaining  the  timber,  especially  as  it  was  the  onstom  of  the  port 
to  prepare  cargoes  at  Uoss  Point,  between  which  place  and  Ship  island  no  drought 
oonld  affect  the  delivery ;  and  parol  evidence  was  not  admissible  to  prove  that  such 
•  droaght  was  contemplated  by  the  parUas. 

Appeal  from  the  District  Court  for  the  Southern  Division  of  the  South- 
ern District  of  Mississippi. 

In  Admiralty.  Libel  by  Jacob  E.  Sorensen  and  others,  owners  of  the 
bark  Urania,  against  W.  S.  Keyser,  for  demurrage.  Libel  dismissed. 
See  48  Fed.  Rep.  117.  libelants  appeal.  Heard  on  motion  by  the 
appellee  to  be  authorized  to  take  testimony  as  to  the  meaning  of  the 
word  "drought"  in  the  charter  party,  as  understood  by  the  parties. 
Overruled. 

Jtoute  &  OrarU,  for  libelants. 

Ford  &  Ford  and  /oAn  C.  Avery,  for  respondent. 

Before  Pardee  and  McCk>RuicK,  Circuit  Judges,  and  Locke,  District 
Judge. 

Pardee,  Circuit  Judge.  This  case  is  before  this  court  on  an  appeal 
from  the  district  court,  southern  district  of  Mississippi,  in  a  suit  broup;ht 
in  admiralty  on  a  charter  party  contracting  for  the  ship  Urania  to  take 
a  cargo  of  timber  from  Ship  island  or  Pensacola,  whidi  charter  party 
contains  the  following  clauses: 

"The  act  of  €rod,  restraint  of  princes  and  rnlers,  the  queen's  enemies,  fire, 
floods,  droughts,  strikes,  or  any  extraordinary  occurrence  beyond  the  control 
of  either  party,  and  all  and  every  other  dangers  and  accideuta  of  the  seas, 
rivers,  and  navigation,  of  what  nature  and  kind  soever,  during  the  said  voy> 
age,  excepted."  "In  the  computation  of  tlie  days  allowed  for  delivering  the 
cargo  shall  be  excluded  any  time  lost  by  reason  of  droughts,  floods,  storms,  or 
any  extraordinary  occurrence  beyond  tlje  control  of  the  charterers." 

The  respondent  in  his  answer  alleges  that  at  the  time  the  said  vessel 
reported  for  cargo  under  the  terms  of  said  charter  there  was  an  unusual 
drought,  general  and  extensive,  prevailing  throughout  the  whole  section 
of  country  from  which  limber  is  obtained  for  the  loading  of  ships  at 
Ship  island.  Moss  Point,  and  other  points  in  that  vicinity,  which 
drought  continued  for  a  long  while,  and  prevented  respondent  from  ob- 
taining cargo  for  the  loading  of  said  vessel,  notwithstanding  he  had  made 
arrangements  for  procuring  cargo  Jar  her,  and  would  have  procured  the 
same  in  ample  time  to  have  loaered  her  within  the  said  period  of  27 
working  days  but  for  the  said  drought.  A  further  examination  of  the 
record  shows  that  the  contention  between  the  parties  to  the  suit  is  as  to 
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whether  the  drought  contemplated  by  the  charter  was  the  drought  in  and 
about  Moes  Point  and  Ship  island  affecting  the  delivery  of  cargo  to  the 
ship,  or  was  a  drought  which  prevailed  in  the  country  where  timber 
was  pioduoed  or  procured,  which  hindered  the  shippers  from  obtaining 
cargo  to  deliver  to  the  ship.  The  case  is  now  brought  before  the  court 
on  the  motion  of  the  api>ellee  to  be  anthorized  and  empowered  to  take 
further  proof  in  support  of  the  evidence  set  up  in  the  answer  herein 
filed,  and  especially  to  show  that  the  word  "drought"  used  in  the  char- 
ter party  sued  upon  and  filed  in  this  case  was  understood  by  both  par- 
ties to  tiie  said  contract  to  mean' and  comprehend  drought  existing  in 
rivers  and  streams  tributary  to  Pascagoula  river;  and  one  of  the  reasons 
adduced  for  making  the  application  is  that  the  meaning  of  the  word 
"drought"  is,  under  the  evidence  and  the  decision  heretofore  rendered 
by  this  court,  ambiguous  and  technical,  so  as  to  render  a  decision  thereof 
unsatisfactory  and  difficult. 

It  seems  that  the  case  of  The  India,  49  Fed.  Bep.  76,  (decided  by  this 
court  at  the  present  term,)  is  in  most  respects  similar  to  the  instant 
case;  and  in  that  case  we  held  thnt  where  a  charter  party  allows  a  cer- 
tain number  of  daj's  for  the  delivery  of  cargo  alongside  of  a  vessel,  and 
excludes  from  computation  therein  all  time  lost  by  reason  of  flood, 
drought,  storm,  and  any  extraordinary  occurrence  beyond  the  control 
of  the  charterers,  such  exclusion  cannot  apply  to  time  lost  by  the  char- 
terer in  failing  to  procure,  and  have  ready  at  the  usual  place  of  storage, 
n  cargo  of  lumber  on  account  of  the  drought  which  was  prevailing  be- 
fore the  chartering  of  the  ship,  and  which  affected  the  rivers  flowing 
through  the  country  from  which  the  cargoes  are  ordinarily  procured,  st* 
that  logs  were  not  floated  down;  and  Judge  Logeb,  in  giving  the  opin- 
ion of  the  court,  said: 

"It  is  urged  in  behalf  of  libeUnts  that  it  was  well  known  that  the  timber 
of  the  contemplated  cargoes  came  from  the  headwaters  of  the  rivers,  and  that 
frequently  droughts  prevented  getting  it  down  the  streams  to  the  mills  where 
it  WHS  prepared  for  shipment,  and  tliat  it  should  he  presumed  that  the  charter 
party  was  made  with  that  knowledge,  and  the  drought  clause  should  therefore 
be  held  to  apply.  Wedo  not  think  so.  It  does  not  appenr  tliat  libelants  hud,  in 
the  streams  or  rivers  affected  by  the  drought,  any  timber  which  they  were  un- 
able to  get  down,  but  it  does  appear  that  they  had  made  contracts  which  had 
not  been  flUed,  and  that  they  had  never  accepted,  received,  or  paid  for  the  timber 
for  this  cargo,  and  that  the  delay  was  not  m  not  delivering  but  in  not  procur- 
ing it.  .Such  construction  as  is  asked  by  libelants  would  completely  revolution- 
ize the  law  of  shippers  and  shipowners;  make  the  shipowner  responsible  for 
what  was  plainly  the  duty  of  the  shipper;  excuse  the  shipper  of  grain  for  the 
detention  of  a  vessel  at  New  Orleans  on  account  of  seasons  of  drought  on  the 
wheat  tields  of  the  northwest,  and  the  shipper  of  coal  from  Philadelphia  for 
strikes  months  before  in  the  coal  mines  of  Pennsylvania,  of  which  the  shipper 
had  knowledge  at  the  time  of  chartering  a  vessel  in  Liverpool.  It  can  not 
be  assumed  that  the  shipowner  assamed  such  risks  and  responsibility  without 
the  most  direct  and  unequivocal  language  In  the  charter  party.  In  the  case 
of  Hudson  v.  Ede,  L.  K.  2  Q.  B.  566,  the  shipper  was  excused  only  because, 
according  to  the  custom'  of  the  port  of  Sullnah.  the  grain  was  stored  higher 
up  the  river  at  Galatz,  and  on  account  of  ice  it  could  not  be  brought  down; 
but  in  this  ease  the  custom  is  shown  to  t>e  the  other  way, — that  cargoes  are 
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to  be  collected  and  prepared  at  Moss  Point.  In  Qrant  v,  Cotvdaie,  9  App. 
Ciis.  470,  cited  by  appellants,  it  is  said:  '  There  was  no  contract  as  to  the  par- 
ticular pla<;e  Jrom  which'  the  cargo  was  to  come,  no  contract  as  to  the  par- 
ticular luann'&r  in  which  it  was  to  l>e  supplied,  or  how  it  was  to  be  brought 
to  the  place  of  loading,  and  that,  therefore,  it  could  not  be  supposed  that  the 
parties  were  contracting  about  any  such  thing.'  It  cannot  bedenied  that  un- 
less those  words  of  exception,  according  to  their  proper  construction,  take  this 
case  which  has  happened  out  of  the  demurrage  clause,  the  mere  fact  of  frost 
or  any  other  thing  having  impeded  the  performance  of  that  which  the  char- 
terer, and  not  the  shipowner,  was  bound  to  perform,  will  not  absolve  him 
from  the  consequences  of  keeping  the  ship  too  long.  It  is  true  that  in  that 
case  the  term  ■  loading'  was  used,  but  in  the  present  case  the  language  of  the 
section  relied  upon  would,  we  consider,  as  strongly  confine  the  loss  to  the  ex- 
clusion of  those  days  which  were  lost  in  delivering,  not  in  procuring.  In 
that  case  the  loading  was  prevented  because  the  ice  prevented  bringing  the 
Iron  through  the  canal  to  the  dock,  but  the  cause  was  considered  too  remote 
to  excuse  the  shipper.  In  this  case  the  parties  could  not  deliver  because  they 
had  not  procured,  and  the  reason  of  the  decision  that  the  cause  was  too  re- 
inote  to  have  it  pi-eaumed  that  the  owners  had  contracted  against  such  con- 
tingency holds  with  more  force  than  in  that.  The  libelants  themselves  show 
that  the  custom  of  the  port  is  that  cargoes  are  collected  and  prepared  at  Moss 
Point,  between  which  place  and  Ship  island  no  drought  can  affect  communi- 
cation. Can  it  be  reasonably  presumed  that  in  making  such  charter  the  own- 
ers were  aware  of  the  fact  that  the  term  could  have  no  force  unless  it  were 
extended  to  the  woods  of  Louisiana  or  ^lississippi,  and  intended  to  take  the 
chances  of  a  drought  there?  We  are  clearly  of  the  opinion  that  no  such  in- 
tention can  be  presumed  from  the  language  of  the  contract;  general  custom 
and  usage  are  directly  opposed  to  such  construction,  and  we  find  nothing  in 
local  custom  or  usage  to  demand  it. " 

'  This  decision  cannot  be  in  any  wise  taken  as  indicating  that  in  the 
construction  of  the  contract,  with  regard  to  the  meaning  of  the  words 
used  therein,  evidence  was  necessary  or  could  be  considered  as  to  what 
was  understood  by  both  or  either  of  the  parties  at  the  time  of  the  con- 
tr.ict  as  to  the  meaning  of  plain  language  used  therein.  Applications  to 
take  evidence  on  appeal  are  not  granted  as  a  matter  of  course.  The  Saliie 
Magee,  3  Wall.  454;  The  Gray  JackH,  5  Wall.  342.  On  such  applica- 
tions the  court  considers  as  to  whether  the  proposed  e^^dence  is  admis- 
sible. Tlie  Ocean  Queen ,  6  Blatchf.  24.  Parol  evidence  is  inadmissible  to 
show  how  all  the  parties  in  interest  understood  the  transaction  from  its 
commencement  to  its  consummation,  {Bailey  v.  Railroad  Co.,  17  Wall. 
96,)  or  to  incorporate  a  custom  into  an  express  contract  in  writing,  the 
terms  of  which  are  neither  technical  nor  ambiguous,  {Partridge  v.  Inmr- 
mwe  Co.,  15  Wall.  573.)  Proof  of  circumstances  surrounding  the  trans- 
action is  admissible  to  ascertain  the  subject-matter,  but  not  to  add  to 
the  contract.  Bradley  v.  Packet  Co.,  13  Pet.  89;  Maryland  v.  Railway 
Co.,  22  Wall.  105;  U.  S.  v.  Peck,  102  U.  S.  64.  In  this  present  case 
we  understand  the  object  of  taking  evidence  to  be  to  bring  parol  evi- 
dence before  the  court  as  to  what  the  parties  meant  by  the  use  of  certain 
words  used  in  the  charter  party,  which  words  are  not  ambiguous,  and 
have  a  well-known  and  understood  meaning,  and  to  enlarge  the  scope 
and  construction  of  the  written  contract  beyond  the  language  and  terms 
thereof.  This,  we  think,  would  be  clearly  inadmissible,  and  for  this 
reason  the  motion  is  denied. 
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Bahr  V.  PnTSBCBGR  Plate  Glass  Go.  et  ai. 
(CireuU  Court,  W.  D.  Pennsylvania.    May  9, 1393.) 

1.  OoxpoaAnom— DiRacTOB»— UcsaPBHiiBiPrBvancBaa. 

Directors,  who  are  also  officers,  of  a  manufacturing  corporation.  If  acting  In  posi- 
tive good  faith  to  the  corporation  and  tbeir  costodtholders,  are  not  precluded  frooj 
engaging  in  tbeballding  and  operation  of  other  distinct  worlcs  in  tlie  same  general 
business,  (here  the  manufacture  of  plate  glass,)  and  they  do  not  stand,  in  respect 
to  said  works,  in  any  trust  relation  to  the  corporation. 

I,  ButB— Eqcrrr. 

AsUx^holdor  in  a  manufacturing  corporation  with  his  own  funds  bought  land, 
and  i>egan  the  erection  of  independent  works.  He  was  joined  in  the  enterprise  by 
•  director  of  the  compnny.  Both  were  acting  in  good  faith  to  the  corporation.  A 
eonsoUdation  of  the  new  works  with  those  of  the  corporation  was  effected  oo  a 
•totdc  iMtsis  upon  terms  approved  by  the  unanimous  vote  of  a  stockholders'  meeting, 
the  plaintur  DimBelf  voting  in  favor  of  the  scheme.  Two  years  later,  dissatisfao- 
tion  being  expressed  by  some  stockholders,  the  former  owners  of  the  new  worlcs 
otteni  to  rescind  the  transaction,  but  the  stockholders,  by  a  practically  unanimous 
vote,  declined.  The  plaintiff,  by  his  subsequent  bill,  sought  to  exact  terms  mora 
favorable  to  the  corporation.  Ueld,  that  neither  the  corporation  nor  the  plaintiff 
had  any  equity  to  support  such  a  demand. 

The  directors  and  one  other  stockholder  of  a  mannfaeturing  oorporation,  owning 
among  themselves  a  majority  of  the  stock,  conceived  that  the  demands  of  trade  re- 
qnireS  the  erection  of  additional  works,  which  they  desired  the  corporation  to  build, 
■  but  the  project  was  defeated  by  mlnori^  stockholders.  The  projectors  then  pro- 
ceeded with  their  own  funds  to  build  independent  works.  Bad  faith  to  the  corpo- 
ration was  not  imputable  to  any  of  them.  When  the  works  were  nearing  comp'atlon 
the  corporation  tionght  them  upon  terms  not  unoonsoionable  In  themselves,  and 
which  bad  been  approved  by  a  stock  vote  of  16,706  to  1,174  shares.  The  vendors, 
desiring  to  have  the  question  decided  b^  the  minoritv  stockholders,  withheld  their 
own  votes  until  a  large  majority  of  the  other  stockholders  had  voted  in  favor  of 
the  purchase,  and  then  cast  their  votes  with  the  majority  of  the  minority.    The 

glalntUt,  a  minority  stockholdeiv  by  his  bill  sought  not  a  rescission  of  the  contract, 
ot  to  reduce  the  vendors'  profit,    field,  that  neither  he  nor  the  corporation  was 
entiUed  to  relief . 

In  Equity.  Suit  by  Samuel  F.  Barr  against  the  Pittsburgh  Plate 
Glass  Company  and  ethers.  Bill  dismissed.  For  former  report,  see  40 
Fed.  Rep.  412. 

&  Schoyer,  for  complainant. 

D.  T.  Watson,  for  defendants. 

AcHESox,  Circuit  Judge.  This  bill  was  filed  on  May  8,  1889,  by 
Samuel  F.  Barr,  who  owns  198  shares  out  of  a  total  capital  of  20,000 
shares  of  the  stock  of  the  Pittsburgh  Plate  Glass  Company,  which  com- 
pany was  incorporated  to  manufacture  plate  glass  in  All^heny  -county, 
P&.,  and  erected  its  works  at  Creigbton.  It  is  a  stockholders'  bill  seek- 
ing relief,  on  behalf  of  the  corporation,  against  J.  B.  Ford,  Edward 
Ford,  Emory  L.  Ford,  Artemus  Pitcaim,  and  John  Pitcaim,  Jr.,  and 
was  filed  by  said  plaintiff  on  the  ground  that  the  last-named  defendants, 
as  directors,  officers,  and  majority  stockholders,  control  the  corporation, 
and  prevent  a  suit  by  the  corporation  itself.  The  bill  charges  that  these 
defendants — all  of  whom,  except  J.  B.  Ford,  were  directors  of  the  com- 
pany— entered  into  a  combination  and  nonspiracy  to  erect  atTarentam,  in 
said  county,  about  one  half  mile  above  the  plate  glasq  works  at  Creigbton, 
similar  works  of  greater  capacity,  and  to  compel  said  company  to  par> 
V.61#.no.2— 3 
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chase  the  same  at  such  price  as  they  should  name,  in  order  to  prevent 
a  danj^erous  and  destructive  competition  therefrom,  and  that  according- 
ly, by  their  votes,  constituting  a  majority  of  the  stock,  they  did  force 
the  company  to  purchase  the  same  at  an  excessive  price,  namely,  10,000 
shares  of  the  capital  stock  of  the  company,  of  the  par  value  of  $1,000,- 
000,  but  worth  much  more  in  the  market.  And  the  bill  further  charges 
that  the  same  defendants  have  entered  into  a  combination  and  conspiracy 
to  erect  other  like  works  at  Ford  CSty,  in  Armstrong  county,  Pa.,  and 
to  compel  the  company  to  purchase  the  same  at  such  price  as  they  may, 
see  fit  it  to  exact,  by  reason  of  the  menace  of  ruinous  competition  which 
said  works  so  constructed  would  present.  That  they  have  proposed  to 
sell  said  works  to  said  company  for  $750,000  of  its  mortgage  bonds  and 
8760,000  of  its  capital  stock  at  par,  which  stock  commands  a  large  pre- 
mium; whereas  the  works,  when  completed,  will  not  cost,  as  the  plaintiff 
is  informed  and  believes,  more  than  $1,000,000.  That  said  defendants 
own  seven  tenths  of  the  capital  stock  of  the  company,  and  John  Pitcaim, 
Edward  Ford,  Artemus  Pitcaim,  and  Emory  L.  Ford  are  the  directors 
now  in  office,  the  last  three  named  respectively  filling  the  offices  of  pres- 
ident, vice  president,  and  secretary  of  the  company;  and  that  by  their 
undue  influence  they  have  procured  a  vote  authorizing  the  acceptance 
of  their  said  offer,  and  to  that  end  steps  have  been  taken  to  procure  an 
amendment  of  its  charter  to  enable  the  company  to  carry  on  business  in 
other  counties  besides  Allegheny.  This  is  the  substance  of  the  complaints 
set  forth  in  the  bill. 

The  proofs  are  unusually  voluminous,  and  cannot  be  here  recited  with 
any  particularity,  without  extending  this  opinion  to  an  unreasonable 
length.  I  must  then  content  myself  with  a  mere  statement  of  the  ma- 
terial facts  as  I  find  them  from  the  evidence,  with  the  conclusions  I  have 
reached.  It  appears  that  the  defendant  Capt.  J.  B.  Ford,  acting  for 
himself  solely,  purchased  land  at  Tarentum,  with  a  view  of  erecting 
thereon  plate  glass  works,  and  in  1885,  after  the  Creightoii  works  were 
in  successlul  operation,  comujenced  clearing  the  land  for  building.  This 
was  done  by  him  without  consultation  with ,  or  the  knowledge  of,  any  one 
of  the  other  defendants.  When  the  defendants  Edward  and  Emory  L. 
Ford,  his  sons,  learned  of  their  father's  intention,  they  endeavored  to 
dissuade  hira,  mainly  because  of  his  advanced  age,  which  was  then  74 
years;  but  he  remained  fixed  in  his  purpose.  John  Pitcairn  also  re- 
monstrated with  him  against  his  project,  but  in  vain.  Capt.  Ford  took 
the  position  that  the  plate  glass  business  was  a  new  and  growing  indus- 
try in  the  United  States,  and  that  the  demand  for  plate  glass  was  largely 
in  excess  of  the  home  supply;  that  Creighton  could  not  fill  its  orders, 
and  the  Tarentum  works  would  not  come  into  unfriendly  competition 
with  the  Creighton  works,  nor  at  all  injure  the  Pittsburgh  Plate  Glass 
Company.  Undoubtedly  these  views  were  honestly  entertained  by  ('apt. 
Ford.  He  was  a  large  stockholder  in  the  Pittsburgh  Plate  Glass  Com- 
pany. His  t\fKt  sons  were  also  stockholders  therein.  It  would  then  be 
unreasonable  to  suppose  that  he  intended  to  injure  the  company.  I  am 
entirely  satisfied  from  the  evidence  that  in  this  matter  he  acted  in  good 
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faith  to  the  company  and  to  his  fellow  shareholders.  John  Pitcairn 
having  failed  to  turn  Capt.  Ford  from  his  purpose,  with  the  approbation 
of  several  of  the  principal  stockholders  in  said  company,  in  order  to  pre- 
vent the  possibility  of  the  Tarentum  works  falling  into  hands  less  friendly 
to  the  old  company,  on  October  6,  1885,  entered  into  a  written  agree-, 
ment  with  Capt.  Ford  to  take  a  half  interest  with  him  in  the  new  enter- 
prise. I  find  that  in  so  doing  Mr.  Pitcairn  acted  in  entire  good  faith 
towards  his  associates  in  the  Pittsburgh  Plate  Glass  Company.  AVhen 
the  Tarentum  works  were  approaching  completion,  John  Scott,  a  large 
stockholder  and  a  director  in  said  company,  \^ho  had  no  other  connection 
with  tiie  defendants,  inaugurated  a  movement  for  the  acquisition  by  the 
company  of  the  new  works,  or  the  consolidation  of  the  two  concerns. 
As  the  result  of  Mr.  Scott's  interposition,  and  at  his  instance,  after  nego- 
tiations between  him  and  Capt.  Ford  and  John  Pitcairn,  the  two  latter 
submitted  an  offer  in  writing  to  the  board  of  directors  of  the  company 
for  the  sale  of  the  Tarentum  works  to  the  company.  At  a  meeting  of 
the  board  on  July  2,  1886,  on  the  motion  of  John  Scott,  the  board  rec- 
ommended the  acceptance  of  the  offer,  and  called  a  meeting  of  the  stock- 
holders for  September  6,  1886,  to  consider  the  matter,  and  act  thereon. 
Pursuaot  to  proper  notice,  a  stockholders'  meeting  was  held  on  Septem- 
ber 6,  1886.  During  the  discussion  which  took  place,  Capt.  Ford  and 
John  Pitcairn  were  asked  to  state  the  cost  of  the  Tarentum  works,  but 
this  they  publicly  refused  to  4o,  upon  the  ground  that  the  basis  of  the 
jjroposed  consolidation  was  the  capacity  for  production  of  the  two  works. 
They,  however,  made  a  modification,  favorable  to  the  company,  of  their 
offer,  which  then  was  substantially  this,  namely:  That Creighton  should 
represent  a  capital  stock  of  $800,000,  subject  to  a  mortgage  of  $134,000, 
and  Tarentum  should  represent  a  capital  stock  of  $1,000,000;  that  the 
capital  stock  of  the  comjMiny  should  be  increased  from  $600,000,  which 
it  then  wa-s,  to  $2,000,000;  that  of  this  stock  increase  $200,000  should 
be  distributed  among  the  Creighton  stockholders,  to  represent  earnings 
which  it  was  allege<l  had  gone  into  that  plant;  that  $1,000,000  of  the 
stock  should  be  issued  to  and  accepted  by  Capt.  Ford  and  John  Pitcairn 
as  the  price  for  the  Tarentum  works  completed,  the  remaining  8200,000 
of  the  stock  to  be  used  to  supply  working  capital.  This  proposition 
was  accepted  by  the  meeting  without  dissent,  and  the  issue  of  the  stock 
to  carry  out  the  arrangement  was  authorized  by  the  unanimous  vote  of 
all  the  stockholders  present,  including  Barr,  the  plaintiff.  The  stock 
vote  in  favor  of  the  new  issue  waa  5,51.5  shares  out  of  a  total  of  5,960 
shares  outstanding.  It  does  not  appear  that  any  holder  of  the  435  shares 
of  stock  not  there  represented  has  ever  objected  to  the  action  of  that 
meeting.  Soon  after  the  meeting,  the  contract  was  carried  into  effect. 
On  October  27,  1886,  J.  B.  Ford  and  John  Pitcairn  conveyed  the  Ta- 
rentum works  and  property  to  the  Pittsburgh  Plate  Glass  Company, 
which  took  and  has  maintained  possession  thereof.  The  new  stock  was 
issued  and  disposed  of  as  agreed  upon,  except  that  $200,000  thereof  re- 
mained in  the  hands  of  the  company  as  security  for  the  faithful  perform- 
ance by  Messrs.  Ford  and  Pitcairn  of  their  undertaking  to  finish  the 
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works  at  their  own  cost.  Messrs.  Ford  and  Pitcairn  having  asked  for 
said  stock  at  a  board  meeting  held  April  17,  1888,  the  board  directed 
the  treasurer  to  deliver  it.  But  John  Scott  filed  a  protest  against  this 
action,  and  the  stock  was  not  delivered.  At  a  later  board  meeting  on 
November  20,  1888,  several  stockholders  joined  in  a  communication  to 
the  board  protesting  against  the  issue  of  this  stock  to  Messrs.  Ford  and 
Pitcairn  for  the  expressed  reason  "that  they,  in  violation  of  the  duty 
they  owed  the  company  and  its  stockholders,  exacted  and  voted  to  them- 
selves, and  have  already  received  from  the  company,  a  price  for  said 
works  grossly  in  excess  of  the  cost  and  value  thereof,  and  have  no  olaim, 
either  in  law  or  conscience,  to  the  stock  now  demanded  by  them;"  and 
these  protesting  stockholders  therefore  insisted  that  the  board  should  re- 
fuse to  comply  with  the  request  of  Ford  and  Pitcairn,  "at  least  until 
after  a  full  and  fair  investigation  of  these  matters,  and  action  thereon  by 
the  stockholders  of  the  company,  at  a  meeting,  to  be  held,  called  for  that 
purpose;"  and  it  was  added  that,  if  this  request  was  not  complied  with, 
recourse  would  be  had  to  the  courts.  Accordingly  a  stockholders'  meet- 
ing was  called  for  and  convened  on  December  5,  1888.  At  that  meeting, 
the  protest  having  been  read,  Mr.  Pitcairn  presented  a  written  communi- 
cation signed  by  himself  and  Capt.  Ford,  offering  to  rescind  the  contract 
between  them  and  the  Pittsburgh  Plate  Glass  Companj'  by  which  the 
company  acquired  the  Tarentum  works.|"i  The  result  of  the  meeting  was 
the  adoption  of  a  resolution  "that  a  conunittee  of  five  be  appointed  to 
thoroughly  investigate  all  the  circumstances  connected  with  this  com- 
]>laint  and  this  propo.sition  of  Mr.  Pitcairn's,  and  also  to  recommend  a 
course  of  action  for  the  minority  stockholders,  and  that  their  report  be 
made  at  the  next  regular  annual  meeting  of  the  company  to  be  held  in 
January."  Thecommittee  appointed  under  this  resolution  was  composed 
altogether  of  minority  stockholders,  and  two  of  them  were  signers  of  the 
protest  already  referred  to.  The  committee,  after  a  complete  investiga- 
tion, made  its  unanimous  report  to  the  meeting  of  the  stockholders  held 
January  22,  1889,  at  which  19,369  shares  of  stock  out  of  a  total  of 
20,000  shares  Were  represented.     The  report  concluded  thus: 

"But,  in  our  judgment,  the  acquisition  of  the  Tarentuna  works  lias  been, 
on  the  whole,  favorable  to  the  general  interests  of  the  company,  and  the  trans- 
action should  not  be  disturbed.  In  regard  to  the  proposition  of  .7.  B.  Ford  & 
Ck>nipany  for  a  reconveyance  of  the  Tarentum  works,  we  recommend  that  it 
be  not  entertained." 

A  motion  was  made,  seconded,  and  carried  that  the  recommendations 
of  the  report  be  adopted.  Perhaps  a  single  vote  was  cast  against  the 
motion,  but  no  more.  In  pursuance  of  the  action  of  this  meeting,  the 
$200,000  of  stock  was  issued  to  Messrs.  Ford  and  Pitcairn. 

The  charge  made  in  the  bill,  that  the  defendants  against  whom  relief  ia 
sought  entered  into  a  combination  and  conspiracy  to  erect  the  Tarentum 
works,  and  then  coerce  the  Pittsburgh  Plate  Glass  Company  to  purchase 
them,  is  not  sustained  by  the  proofs.  Neither  Edward  Ford,  Emory  L. 
Ford,  nor  Artemus  Pitcairn  had  any  interest  whatever  in  Tarentum;  nor 
did  any  of  them  promote  that  project.    On  the  contrary,  they  all  opposed 
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it.  Actual  fraud  in  this  transaction  is  not  justly  imputable  to  any  of  the 
defendants.  There  was  here  no  resulting  trust,  for  the  land  was  bought 
and  improved  exclusively  with  the  moneys  of  Capt.  Ford  and  John  Pit- 
cairn.  Neither  was  there  any  tm6t  a  malefido.  Capt.  Ford  was  neither 
a  director  nor  an  officer  of  the  company.  The  fact  that  he  was  a  stock- 
holder did  not  preclude  him,  acting  in  good  faith,  from  going  into  an- 
other and  independent  corporation  or  partnership  organized  to  prosecute 
the  great  industry  of  making  plate  glass.  He  was  not  the  agent  of  the 
Pittsburgh  Plate  Glass  C!ompany  for  any  purpose,  nor  was  he  acting  in 
any  fiduciary  capacity  for  tiiat  company.  The  company  was  not  seek- 
ing to  acquire,  and  did  not  need  for  its  business,  the  land  at  Tarentum 
which  Ford  bought.  Pitcairn  joined  Ford  in  his  enterprise,  not  in  hos- 
tility to,  but  really  to  subserve,  as  he  believed,  the  interests  of,  the  Pitts- 
boigh  Plate  Glass  Company.  I  do  not  understand  how  the  new  works 
were  a  menace  to  Creighton,  which  was  not  able  to  fill  its  orders.  The 
demand  for  plate  glass  greatly  exceeded  the  home  supply  irora  all  quar- 
ters, and  was  on  the  increase.  There  was  no  intention  on  the  part  of 
Messrs.  Ford  and  Pitcairn  to  run  Tarentum  as  rival  works,  or  to  the  detri- 
ment of  the  old  company.  The  proposition  that  the  Pittsburgh  Plate 
Glass  Company  should  acquire  Tarentum  did  not  originate  with  Messrs. 
Ford  and  Pitcairn,  but  with  John  Scott,  who  therein  was  acting  in  the 
interest  of  the  company.  It  is  not  pretended  that  Capt.  Ford  or  John 
Pitcairn  made  any  false  representation  as  to  the  cost  of  tlie  Tarentum 
works.  The  complaint  is  thai  they  refused  to  disclose  the  cost.  But 
this  refusal,  with  the  reason  therefor,  was  openly  declared  in  the  stock- 
holders' meeting  of  September  6, 1886,  and  the  stockholders  waived  such 
disclosure.  It  is  difficult  to  see  how  the  plaiutiff,  Barr,  or  any  other 
stockholder  who,  like  him,  participated  iu  the  meeting  of  September  G, 
1886,  and  voted  for  the  acquisition  of  Tarentum,  could  afterwards  im- 
peach the  transaction.  But,  if  this  was  open  to  any  stockholder,  prompt 
action  to  that  end  was  necessary.  AH  the  stockholders,  however,  acqui- 
esced in  the  consummation  of  the  consolidation  agreed  on,  and  reaped 
the  fruits  thereof  In  stock  dividends  and  otherwise.  Then,  after  the 
lapse  of  two  years,  when  complaint  was  made  by  minority  stockholders, 
after  an  investigation  conducted  by  a  committee  of  their  own  class,  the 
stockholders,  in  general  meeting  assembled,  upon  the  recommenda- 
tion of  the  whole  committee,  by  a  practically  unanimous  vote,  refused 
to  disturb  the  transaction,  and  declined  the  offer  of  Messrs.  Ford  and 
Pitcairn  to  rescind.  The  contract,  indeed,  had  really  proved  to  be  a 
beneficial  one  to  the  Pittsburgh  Plate  Glass  Company,  and  rescission  was 
not  desirable  on  the  part  of  that  company.  It  is  not  even  now  proposed 
to  have  the  contract  rescinded,  but  the  proposition  is  that,  while  the 
company  shall  retain  all  the  benefits  resulting  from  the  transaction, 
Messrs.  Ford  and  Pitcairn  shall  be  deprived  of  a  part  of  the  considera- 
tion they  accepted  for  their  conveyance  of  the  Tarentum  works.  But 
neither  the  plaintiff  nor  the  Pittsburgh  Plate  Glass  Company  has  any 
equity  to  support  such  a  demand. 
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We  now  turn  to  that  branch  of  the  case  which  concerns  the  works  at 
Ford  City.  In  the  summer  of  1887  the  condition  and  prospects  of  the 
plate  glass  business  were  such  that  it  appeared  to  J.  B.  Ford  and  John 
Pitcaim  expedient  that  riew  works  should  be  erected  speedily,  and  they 
fixed  upon  a  site  in  Armstrong  county,  Pa.,  which  seemed  to  them  to 
be  peculiarly  well  adapted  for  that  object,  and  they  took  options  of  pur- 
chase from  the  landowners  to  secure  the  location.  On  September  8, 
1887,  at  a  special  and  full  meeting  of  the  board  of  directors  of  the  Pitts- 
burgh Plate  Glass  Company  convened  with  reference  to  this  project, 
on  the  motion  of  John  Scott  it  was  unanimously  reco#imended  to  the 
stockholders  that  new  works  be  erected,  and  a  special  meeting  of  the 
stockholders  to  consider  the  matter  was  called  by  the  board  for  Septem- 
ber, 20,  1887.  On  that  day  the  stockholders'  meeting  was  held.  The 
recommendation  of  the  board  was  read,  and  John  Pitcaim  advocated  the 
erection  of  new  works  hy  the  company.  But  the  minority  stockholders, 
under  the  lead  of  Mr.  Barr,  the  plaintiff,  opposed  the  project.  The 
plaintiff  was  very  earnest  in  his  opposition,  and  finally  raised  the  objec- 
tion that  the  company,  under  its  charter,  had  no  power  to  carry  on  oper- 
ations in  Armstrong  county.  The  witnesses  differ,  in  some  particulars, 
as  to  what  occurred  at  this  meeting;  but  according  to  the  preponderat- 
ing weight  of  the  evidence  the  question  whether  the  company  should  build 
new  works  at  all  was  submitted  to  vote,  and  was  defeated  by  the  votes  of  the 
minority  stockholders,  including  the  negative  vote  of  the  plaintiff  himself. 
The  defendants  refrained  from  voting  on  that  occasion  because,  holding 
the  majority  of  the  stock,  they  did  not  wish  to  force  their  views  upon 
the  minority  stockholders.  Their  good  faith  in  that  course  of  action  has 
been  questioned,  but  I  think  without  sufficient  cause.  It  was  openly 
stated  at  this  meeting,  and  was  generally  understood  by  those  present, 
that  if  the  company  refused  to  build  new  works  these  defendants  would 
do  so  at  the  site  proposed.  Accordingly  they  subsequently  formed 
a  partnership  under  the  name  of  J.  B.  Ford  &  Co.,  and  with  their 
own  moneys  they  purchased  the  lands  for  which  options  had  been  taken, 
and  proceeded  to  erect  what  are  now  known  as  the  "Ford  City  Plate 
Glass  Works." 

At  the  general  annual  stockholders'  meeting  held  on  January  22, 
1889,  a  resolution  was  adopted  that  a  committee  of  five  stockholders 
be  appointed  to  negotiate  with  J.  B.  Ford  &  Co.  for  a  transfer  of  the 
Ford  City  works  to  the  Pittsburgh  Plate  Glass  Company,  and  report 
to  a  subsequent  meeting.  The  same  five  minority  stockholders  who  had 
acted  in  the  Tarentnm  matter  constituted  tliat  committee.  They  had  a 
number  of  conferences  with  J.  B.  Ford  &  Co.,  at  one  of  which  the  lat- 
ter confidentially  communicated  to  them  the  approximate  cost  of  the 
works  when  completed.  Eventually,  J.  B.  Ford  &  Co.  submitted  to  the 
committee  a  proposition  to  sell  the  Ford  City  works  for  the  price  of 
11,500,000,  to  be  paid  $750,000  in  the  stock  and  $750,000  in  the  bonds 
of  the  Pittsburgli  Plate  Glass  Company,  the  bonds  running  three,  four, 
and  five  years,  with  iutei'est.    A  special  stockholders'  meeting  was  called 
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for  and  held  on  AprU  9,  1839,  to  consider  the  ootnmittee's  report.  Two 
reports  were  submitted.  All  agreed  in  recommending  the  purchase  at 
the  price  named;  and  tiie  majority  report,  signed  by.  four  of  the  com- 
mittee, recommended  the  acceptance  of  the  offer  made  by  J.  B.  Ford  & 
Co.  The  minority  report,  signed  by  one  member  of  the  committee,  rec- 
ommended that  $1,000,000  of  the  purchase  price  be  paid  in  the  bonds 
of  the  company,  and  the  remaining  $500,000  be  paid  in  cash,  to  be 
raised  by  the  issue  and  sale  of  stock.  After  free  and  extended  discus- 
sion, the  meeting  adjourned  until  April  16, 1889,  and  then  reconvened. 
The  plaintifl',  Barr,  participated  in  the  proceedings  of  both  these  meet- 
ings. He  advocated  the  payment  of  the  purchase  money  in  long  time, 
bonds,  but  this  proposition  was  not  received  with  flavor:  At  the  second 
or  adjourned  meeting  he  moved  the  adoption  of  the  minority  report,  but 
this  motion  was  lost.  Finally,  a  vote  was  taken  on  a  motion  for  the 
a<loption  of  the  majority  report.  Before  the  vote  was  taken  on  this  mo- ' 
tion,  J.  B.  Ford  &  Co.  announced  that  they  desired  to  have  the  queeticm 
decided  bj  the  votes  of  ttie  minority  stockholders;  and  to  that  end  they: 
authorized  the  tellers  to  cast  their  votes — 14,862  shares — with  the  mar 
jority  of  the  minority.  The  minority  stockholders  then  cast  2,344  votes 
in  favor  of  and  1,174  votes  against  the  motion,  and  thereupon,  the  votes 
of  J.  B.  Ford  &  Co.  being  cast  in  favor  of  the  motion,  the  report  of 
the  majority  of  the  committee  was  adopted  by  s  stock  vote  of  16,706 
to  1 ,174.  The  meeting  then  adopted  a  resolution  to  take  steps  to  amend 
the  charter  so  as  to  authorize  the  company  to  manufacture  in  Armstrohg 
county.  On  the  next  day — April  17, 1889 — the  board  of  directors  called 
a  meeting  of  the  stockholders  for  June  18,  1889,  to  pass  upon  the  pro- 
posed increase  of  stock  and  indebtedness  to  carry  out  the  purchase.  Such 
meeting  was  accordingly  held,  and  the  increase  of  stock  and  bonded  in- 
debtedness was  authorized  by  a  stock  vote  of  17,205  shares,  no  share 
voting  to  the  contrary.  Possession  of  the  Ford  City  works  was  delivered 
to  the  Pittsburgh  Plate  Glass  Company  on  July  1,  1889,  and  subse- 
quently the  contract  between  the  company  and  J.  B.  Ford  &  Co.  was 
carried  into  full  execution. 

The  proofs  do  not  sustain  the  averment  of  the  bill  that  the  defend- 
ants here  sought  to  be  charged  entered  into  a  combination  and  conspiracy 
to  erect  the  Ford  City  works,  and  then  force  them  upon  the  Pittsburgh 
Plate  Glass  Company;  and,  upon  the  whole  evidence,  bad  faith  is  not 
attributable  to  any  of  these  defendants.  Nor  do  I  discover  any  basis  for 
the  plaintiffs  theory  that,  with  respect  to  the  Ford  City  enterprise,  a  trust 
relation  existed  between  the  Pittsburgh  PLate  Glass  Company  and  the 
other  defendiints.  Capt.  Ford  owned  the  one  third  of  the  Ford  City 
tworks,  and  all  that  has  been  said  respecting  hiui  in  connection  with 
his  purchase  at  Tarentum  and  the  erection  of  those  works  applies 
here.  Then,  as  to  the  other  defendants,  so  long  as  they  acted  with 
good  faith  to  their  associates  in  the  Pittsburgh  Plate  Glass  Company,  I  am 
not  prepared  to  say  that  the  fact  that  they  were  directors  and  ollicers  in 
that  company  debarred  them  from  engaging  in  the  independent  raanu- 
fiictnre  of  plate  glass,  especially  in  a  place  where  that  company  was  not 
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authorized  by  its  charter  to  operate.  The  Pittsburgh  Plate  Glass  Com- 
panj-  did  not  have,  and  could  not  expect  to  maintain,  a  monopoly  of  this 
growing  industry.  That  the  building  of  the  Ford  City  works  was  in  it- 
self a  "  menace  "  to  that  company  is  an  unwarrantable  assumption.  More- 
over, those  works  were  in  friendly  hands.  It  is  incredible  that  the  de- 
fendants would  have  run  them  to  the  prejudice  of  a  cotnpauy  in  which 
they  had  interests  so  large.  In  fact,  John  Pitcairn's  interest  in  the  old 
company  was  greater  than  his  interest  in  the  Ford  City  works.  I  am 
entirely  satisfied  that  none  of  these  defendants  entertained  any  hostile  or 
improper  design  against  the  Pittsburgh  Plate  Glass  Company.  The 
proofs  are  quite  convincing  that  their  original  purpose  was  to  have  the 
company  itself  build  the  works,  but  this  purpose  was  defeated  in  the 
manner  already  stated. 

The  contract  here  in  question  seems  to  have  been  freely  and  fairly  en- 
tered into.  The  defendants,  holding  the  controlling  interest  in  the  stock 
of  the  company,  in  the  first  instance,  permitted  the  minority  stockhold- 
ers to  determine  by  their  votes  whether  the  offer  of  sale  should  be  ac- 
cepted. The  bargain  does  not  appear  to  be  unconscionable.  The  Ford 
City  works  cost  very  nearly  $1,200,000,  and  the  proofs  show  that  $300,- 
000  would  not  be  an  excessive  profit  for  a  contractor  \vho  had  incurred 
the  risks  involved  in  such  an  undertaking.  The  works  are  first-class, 
and  probably  could  have  been  disposed  of  to  others  upon  terms  as  fa- 
vorable to  .1.  B.  Ford  &  Co.  as  those  here  agreed  on.  The  suggestion 
that  J.  B.  Ford  &  Co.  realized  an  imdue  gain  by  reason  of  the  inarket 
rate  of  the  stock  they  received  does  not  strike  me  as  having  any.  special 
force.  The  new  assets  they  brought  into  the  concern  had  very  great  value, 
and  not  only  kept  up  the  market  value  of  the  stock,  but,  without  any 
doubt,  contributed  largely  to  the  further  advance  which  soon  followed. 
The  truth  is,  theacquisition  of  those  works  has  been  highly  advantageous 
to  the  Pittsburgh  Plate  Glass  Company.  Hence  no  one  is  now  seeking  to 
set  aside  the  transaction.  The  relief  prayed  for  is  not  rescission,  but  a 
reduction  of  the.  profits  which  accrued  to  J.  B.  Ford  &  Co.  Virtually 
the  court  is  asked  to  make  a  new  contract  between  these  parties.  Upon 
the  most  patient  investigation  of  all  the  facts,  I  am  unable  to  see  that 
there  is  here  presented  a  case  which  rightfully  calls  for  any  equitable  re- 
lief.    Let  a  decree  be  drawn  dismissing  the  bill,  with  costs. 
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URITKD  HTATIB  V.  MAliDS. 

WUtriet  Court,  D.  Indiana.    June  Ifi,  1898.) 

Na  4,609k 

roai  Om«»- NomuiLABui  KAma— IVBaoam  Wkitin*. 

Rev.  St.  1 3898,  punishing  the  mailing  of  any  "obscene,  lewd,  orlMdvloaa  book," 
etc.,  applies  only  to  matters  tending  to  excite  impure  and  nnctaaste  thooghta,  SM 
not  to  language  whiob  is  msrely  coarse^  rulgar,  «nd  indeoenk 

At  Law.  Indictment  for  mailing  obscene  matter.  The  objeotioo- 
abk  writing  waa  not  set  out  in  the  indictment,  and  the  question  whether 
it  came  within  the  meaning  of  the  statute  arose  on  an  objection  to  iti 
introduction  in  evidence.     The  court  directed  a  verdict  of  not  gtdlfy. 

Smiiey  iV.  Chamben,  for  the  United  States. 

Havd  &  Herod,  for  defendant. 

Bakeb,  District  Judge.  This  is  a  proseontioD  for  sending  obsoen* 
matter  through  the  mail.  The  defendant  wrote  on  the  mai^iii  of  a  val> 
entine  the  foUowii^: 

"Yon  can  keep  this  to  wtpe  your  ditty  •-—  on,  and  spend  your  money  to 
pay  yonr  debts,  or  have  your  piotnre  taken  again  in  men's  dotbing.  We  can 
prove  you  sent  them  tor  slander." 

The  Talentine  with  this  writii^  on  it  was  inclosed  in  a  sealed  en- 
velope addressed  to  one  Cora  Anderson,  and  was  sent  to  her  through  the 
mail.  The  oonnsel  for  the  defendant  contend  that  the  writing  does  not  con- 
stitute a  public  offense.  They  insist  that  the  use  of  mwely  coarse,  vulgar, 
or  insulting  language,  mailed  in  a  sealed  envdope,  is  not  made  criminal  by 
the  statute;  and  that  to  make  the  writing  criminal  it  must  have  a  tend- 
ency to  corrupt  the  morals,  or  to  excite  unchaste  deeires  and  impun 
thoughts.  On  the  other  band,  the  counsel  for  the  government  main- 
tains that  any  writing  which  is  vulgur  or  indecent,  regardless  of  its  tend^ 
ency  to  corrupt  the  morals,  or  to  excite  impure  desires,  fails  within  th« 
condemnation  of  the  statute.  The  statute  under  which  the  indictment 
is  drawn  is  as  follows: 

"Sec.  3898.  Every  obscene,  lewd,  or  lascivious  book,  pamphlet,  picture, 
paper,  letter,  writing,  print,  or  other  publication  of  an  indecent  character, 
and  every  article  or  thing  designed  or  intended  for  the  prevention  of  .concep- 
tion or  procuring  of  abortion,  and  every  article  or  thing  intended  or  adopted 
for  any  indecent  or  immoral  ase,  and  every  written  or  printed  card,  letter, 
circular,  l>ook,  pamphlet,  advertisement,  or  notice  of  any  kind  giving  in- 
formation, directly  or  indirectly,  where  or  bow,  or  of  whom,  or  by  what 
means,  any  of  the  hereinbefore  mentioned  matters,  articles,  or  things  may  be 
obtained  or  made,  wl>ether  sealed  as  first-class  matter  or  nuL,  are  hereby  de- 
clared to  be  nomuailable  matter,  and  shall  not  be  c<mT€syed  in  the  mails,  nor 
ddivered  from  any  post  office  nor  by  any  letter  carrie); ;  and  any  person  who 
■ball  knowingly  deposit,  or  cause  to  be  deposited,  for  mailing  or  delivery, 
anything  declared  by  this  section  to  be  nonmailable  matter,  und  any  person 
who  shul  knowingly  take  the  same,  or  cause  the  same  to  be  taken,  from  the 
mails  for  the  purpose  of  drcnlatlng  or  disposing  of,  or  of  aiding  in  the  oirco- 
latton'or  dispositiim  of,  the  same,  shall  for  each  and  every  offense  be  &a9d. 
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upon  conviction  thereof,  not  more  than  Qve  thousand  dollars,  or  imprisoned 
at  hard  labor  not  more  than  Qve  years,  or  both,  at  the  discretion  of  the  court. " 
1  Supp.  Rev.  St.  p.  621. 

Obscenity  committed  in  certain  ways  was  an  offense  indictable  at 
comaion  law,  and  the  statutes  enacted  upon  the  subject  only  operate  as 
an  enlargement  of  the  scope  of  the  tenn,  and  define  it  more  specifically. 
They  create  no  new  offense.  Com.  v.  Sbarpless,  2  Serg.  &  R.  101;  Com. 
V.  Hdmes,  17  Mass.  336;  Reg.  v.  Bradiaugh,  2  Q.  B.  Div.  669,  3  Q.  B. 
Div.  607;  1  Bish.  Crim.  Iaw,  §500.  Statutes  against  obscenity  should 
receive  a  reasonable  construction,  having  regard  to  the  manifest  object 
had  in  view  in  their  enactment.  The  obvious  purpose  of  their  enact- 
ment is  to  guard  and  protect  the  public  morals,  by  erecting  barriers 
which  the  evil-minded  and  lascivious  may  not  overpass  with  impunity. 
As  the  statute  is  highly  penal,  it  ought  not  to  be  held  to  embrace  lan- 
guage unless  it  is  fairly  within  its  letter  and  spirit.  U.  8.  v.  Gayford, 
17  Fed.  Rep.  438;  Thmias  v.  State,  103  Ind.  419,'2  N.  E.  Rep.  808; 
DUiard  v.  StaU,  41  Ga.  278;  BtU  v.  State,  1  Swan,  42;  Hendenon  v.  State, 
63  Ala.  193;  State  v.  Toole,  106  N.  C.  786,  11  8.  B.  Rep.  168.  Ob- 
scenity is  such  indecency  as  is  calculated  to  promote  the  violation  of 
the  law  and  the  general  corruption  of  morals.  2  Whsrt.  Grim.  Law, 
§  1431.  It  is  applied  to  language  spoken,  written,  or  printed,  or  to 
pictorial  productions,  and  includes  what  is  immodest  and  indecent,  and 
is  calculated  to  excite  impure  desires,  or  to  corrupt  the  mind.  U.  S.  v. 
Lqftis,  12  Fed.  Rep.  671.  The  test  is  whether  the  tendency  of  the 
matter  is  to  deprave  and  corrupt  the  morals  of  those  whose  minds  are 
open  to  such  influences,  and  into  whose  hands  such  matter  may  fall. 
The  writing  need  not  use  words  which  are  in  themselves  obscene,  in 
order  to  be  obscene.  Ck>urt8  have  regard  to  the  idea  conveyed  by  the 
words  used  in  the  writing,  and  not  mmply  to  the  words  themselves. 
Obscenity  is  that  form  of  indecency  which  is  calculated  to  promote  the 
general  corruption  of  morals.  "  Lewdness "  and  "  lasciviousness  "  are  that 
form  of  immorality  which  has  i-elation  to  sexual  impurity.  U,  S.  v. 
Jietmett,  16  Blatchf.  362.  The  words  "obscene,"  "lewd,"  and  "  lascivi- 
ous," as  used  in  the  statute,  have  the  same  meaning  as  is  given  theih  at 
common  law  in  prosecutions  for  obscene  libel.  In  excluding  various 
articles  from  the  mail  the  object  of  the  congress  has  not  been  to  interfere 
with  the  rights  of  the  people,  but  to  refuse  facilities  for  the  distribution 
of  matter  deemed  injurious  to  the  public  morals.  '  All  that  congress 
meant  by  this  act  was  that  the  mail  should  not  be  used  to  transport  cor- 
rupting publications  or  writings,  and  that  any  one  who  attempted  to  use 
it  for  that  purpose  should  be  punished.  JSc  fMite  Jackson,  96  U.  S. 
727.  In  Ek  parte  Doran,  32  Fed.  Rep.  76,  it  is  held  that  the  purpose  of 
the  statute  was  to  prevent  the  mails  from  being  used  to  circulate  matter 
to  corrupt  the  morals  of  the  people.  It  is  said  that  the  history  of  the 
legislation  clearly  shows  that  the  congress  determined  to  exclude  from 
.  the  mails  writings  of  an  impure  and  immoral  character,  and  not  such  as 
were  merely  coarse,  rough,  or  vulgar.  In  U.  S.  v.  Wightman,  29  Fed. 
Ben.  6A&.  it  ia  held  that  a  letter,  although  exceedin^y  coarse  and  vul- 
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gar,  and  grossly  libelous,  but  which  has  no  tendency  to  excite  libid- 
inous  thoughts  or  impure  desires,  or  to  deprave  and  corrupt  the  morals 
of  those  whose  minds  are  open  to  such  influences,  is  not  obscene,  lewd, 
or  lascivious  within  the  meaning  of  the  statute.  .  It  is  held,  and  I  think 
correctly,  that  the  test  of  obscenity  is  whether  the  tendency  of  the 
matter  is  to  deprave  and  corrupt  the  morals  of  tliose  into  whose  bands 
it  may  fall.  Like  the  words  " lewd"  and  " lascivious,"  with  which  it  is 
associated,  it  implies  something  tenduag  to  suggest  libidinous  thoughts, 
or  excite  impure  desires.  In  U.  S.  v.  Olark,  43  Fed.  Rep.  574,  it  was 
held  that  a  letter  containing  indecent  epithets,  and  matter  of  a  highly 
reprehensible  character, — that  is,  a  letter  of  indecent  character, — was 
not  within  the  purview  of  the  statute.  It  was  held  not  to  be  within  the 
statute  because  there  was  nothing  of  lewd  or  lascivious  tendency  in  the 
letter.  U.  S.  v.  Harmon,  45  Fed.  Rep.  414,  is  to  the  same  effect.  It 
seems  to  me  that  the  statute  under  consideration  was  intended  to  pro- 
hibit the  dissemination  by  the  mails  of  printed  or  written  matter  or 
pictorial  productions  calculated  to  excite  the  animal  passions,  and  to 
corrupt  and  debauch  the  mind,  and  not  such  as  are  merely  coarse,  yul- 
gar,  or  indecent  in  the  popular  sense  of  those  terms.  U.  8.  v.  Durant, 
46  Fed.  Rep.  733;  U.  S.  v.  CAegnum,  19  Fed.  Rep.  497;  Com.  v.  Landis, 
8  Phila.  453;  U.  S.  v.  Dnim,  38  Fed.  Rep.  326;  Bates  v.  U.  S.,  11  Biss. 
70.  10  Fed.  Rep.  92;  U.  S.  v.  Bott,  11  Blatchf.  346;  U.  S.  v.  One  Case 
of  Stereoscopic  Slides,  1  Sprague,  467;  StaU  v.  Brmm,  27  Vt.  619;  People 
V.  Haambeck,  52  How.  Pr.  502;  Mc^^air  v.  People,  89  111.  441;  FuOar  v. 
Peopk,  92  111.  183;  Com.  v.  Wright,  139  Mass.  382,  1  N.  E.  Rep,  411. 
The  language  used  on  the  valentine  is  coarse,  vulgar,  and  indecent.  Its 
tendency  is  to  excite  feelings  of  anger  and  contempt  for  its  author.  It 
would  repel,  rather  than  excite,  feelings  of  an  impure,  licentious,  or 
imchaste  character.  In  my  judgment,  the  words  in  question  are  not 
"obscene,"  "lewd,"  or  "lascivious,"  within  the  true  construction  of  the 
statute.     The  jurv  will  therefore  return  a  verdict  of  not  guilty. 
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The  Litd  Kekfeb. 

Wbbuno  €t  al.  V.  Thb  Lud  KKRno. 

Kbefeb  et  al.  v.  Webuho  «t  ai. 

<Olr«ult  Court  of  AppedU,  TMrd  OtrewU.    Jane  8, 180>.) 

Bmutrnft  Waoh— SKiPRxa  Amnouw— Pn«T— Plsadins. 

If  it  la  to  bo  auumed  that  a  pilot  of  a  steam  ressol,  who  Is  a  lioensed  and  swont 
Offloer,  tsa''seamaii,  "within  the  meanlngr  of  sections  4S30, 4Eai,  Rar.  St,  and  thathla 
hMBg  in  oonseqaenoe  must  be  bj  shipping  artioles,  yet  he  cannot,  under  these  staU 
ntes,  leoover  the  highest  rate  of  wages  paid  to  any  seaman  for  a  similar  voyage 
dnringf  the  three  months  preceding  his  hiring,  unless  his  libel  arers  or  his  proofs 
■how  that  the  veaeel  on  which  he  was  employed  was  of  the  bnrdeD  of  50  tons  or 
Vpwards.    49  Fed.  Sep.  6S0,  modified. 

In  Admiralty.  Appeal  from  the  District  Court  of  the  TJnited  States 
for  the  Western  District  of  Pennsylvania.    Decree  modified. 

Oforge  C.  Wilson,  (J)ami  S.  ikCann,  on  the  brief,)  for  appellants. 

M,  A.  Woodward,  for  appellees. 

Before  Acheson  and  Dallas,  Circuit  Judges,  and  Butler,  District 
Judge. 

AoHEBON,  Circuit  Judge.  This  was  a  suit  in  admiralty,  brought  by 
John  L.  Werling  and  William  S.  Reno,  pilots,  against  the  steam  tow- 
boat  Lud  Keefer,  for  the  recovery  of  wages  due  them,  respectively,  for 
services  as  pilots  on  said  vessel  on  a  trip  from  Pittsburgh  to  LouisviHe 
and  back,  made  in  the  month  of  June,  1891.  The  libel  avers  that  the 
libelants  were  hired  by  the  master,  who  was  also  a  part  owner  of  the 
boat,  as  pilots  for  a  voyage  on  her  from  Pittsburgh,  Pa.,  to  Louisville, 
Ry.,  and  back  to  Pittsburgh,  and  that  they  performed  their  duties  in  that 
capacity  on  the  boat  on  said  voyage  "without  agreement «as  to  wages  and 
payment  of  services,  but  upon  the  implied  understanding  that  they 
(these  libelants)  would  ask,  charge,  be  paid,  an^  receive  the  rate  of  wa- 
ges and  compensation  of  the  most  expert  and  capable,  as  they  were,  of 
steamboat  pilots  "  upon  the  rivers  Monongahela  and  Ohio,  for  such  trip, 
and  that,  having  performed  the  trip,  they  "  were  entitled  to,  and  have 
claimed  and  demanded,  wages  and  compensation  for  said  services  of  two 
hundred  and  fifty  dollars  each."  The  libel,  it  is  to  be  noted,  does  not 
«t  all  suggest  that  there  was  any  express  understanding  with  respect  to 
the  rate  of  compensation  to  be  paid  to  the  libelants,  or  either  of  them, 
but  the  contrary  is  distinctly  averred.  The  libel  is  really  framed  as  upon 
a  quantum  meruit.  That  there  was  no  specific  stipulation  as  to  the  rate  of 
wages  to  be  paid  to  either  of  the  libelants  is  plain  upon  the  proofs.  Now, 
the  evidence  establishes  that  the  sum  of  $150  was  the  highest  ordinary 
rate  of  wages  paid  competent  and  skillful  pilots  on  such  a  boat  as  the 
Lnd  Keefer  for  such  a  trip  as  the  libelants  made  on  her,  and  that  at  the 
time  the  voyage  here  in  question  was  made  it  was  the  usual  rate  of  wa- 
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ges  pud  to  such  pilots  as  the  libelants  for  sach  a  trip;  and  we  are  en- 
tirely satisfied  from  the  evidence  that  that  sum  was  a  fair  rate  of  com- 
pensation  to  the  libelants,  respectively,  for  the  services  so  rendered  by 
them.  But  it  appears  from  the  proofs  that  in  a  single  instance,  and 
under  peculiar  circumstances,  the  sum  of  9250  was  paid  to  a  pilot  for 
services  on  another  steam  towboat  on  a  voyage  from  Pittsburgh  to  Ixiuis- 
ville  and  back,  daring  the  rise  in  the  rivers  in  the  month  of  June,  1891 ; 
and  the  court  below  held  that  by  virtue  of  the  provisions  of  sections 
4520,  4521,  Rev.  St.  U.  8.,  this  exceptional  payment  fixed  the 
standard  of  compensation  for  each  of  the  libelants;  and,  accordingly, 
the  court  decreed  that  they  each  recover  the  sum  of  9250.  The  fourth 
assignment  of  error  is  to  the  effect  that  the  court  erred  in  holding  that 
said  sections  were  applicable  to  and  controlled  this  case;  and,  in  the  view 
we  take  of  the  case,  this  is  the  only  assignmentwe  need  ponsider.  Sec- 
tion 4520  enacts: 

"Every  master  of  anv  vessel  of  the  burden  of  fifty  tons  or  upwards,  bound 
from  a  port  i  n  one  state  to  a  port  in  any  other  than  an  adjoining  state.  *  *  * 
shall,  before  he  proceeds  on  such  voyage,  make  hd  agreement  in  writing  or  In 
print  with  every  seaman  on  boaixl  such  vessel,  except  such  as  shall  be  ap- 
prentice or  servant  to  himself  or  owners,  declaring  the  voyage  or  term  of  time 
for  which  such  seamen  shall  be  shipped." 

And  section  4621  provides: 

"If  any  master  of  such  vessel  of  the  burden  of  fifty  tons  or  upward  shall 
carry  out  any  seaman  or  mariner,  except  apprentices  or  servants,  without  sncti 
contract  or  agreement  being  lirst  made  and  signed  by  the  seaman,  such  mas- 
ter shall  pay  to  every  such  seaman  the  highest  price  or  wages  which  shall  have 
been  given  at  the  port  or  place  where  such  seaman  was  shipped,  for  a  similar 
voyage,  within  three  months  next  before  the  time  of  such  shipping." 

— And  also  shall  be  liable  to  a  prescribed  penalty.  Now ,  if  it  be  assumed 
that  a  pilot  of  a  steam  vessel,  who  ia  a  licensed  and  sworn  officer,  is  a 
"seaman,"  within  the  meaning  of  sections  4520,  4521,  liev.  St.,  whose 
hiring  must  be  by  shipping  articles,  still,  the  fourth  assignment  of  error 
must  be  sustained,  for  clearly,  upon  the  case  presented  by  this  record, 
those  sections  had  no  application  to  the  steamboat  Lud  Keefer.  The 
libel  here  did  not  allege,  nor  was  any  proof  adduced  tending  to  show, 
that  the  Lud  Keefer  was  a  "  vessel  of  the  burden  of  fifty  tons  or  upwards. " 
The  libelants,  therefore,  were  in  no  position  to  claim  the  benefit  of  the 
provisions  of  the  statute  relied  on.  Neither  their  allegations  nor  their 
proofs  brought  them  within  the  terms  of  sections  4520,  4521.  We  theji 
modify  the  decree  of  the  court  below  by  reducing  it  in  the  car.e  of  each 
libelant  to  the  sum  of  S150;  and  it  is  ordered  that  the  costs  of  the  ap- 
peal be  paid  by  the  libelants,  (the  appellees.) 
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The  John  H.  Cannon. 
Hunting  et  al.  v.  The  John  H.  Cannow. 

{Di»trtct  Cowt,  D.  MaryUmA.    June  18,  1892.; 

Shippiko— Oexekai.  Avsraob — UsAQB  OP  Port. 

Beld.  Uiat  there  is  no  local  usage  in  the  port  of  Baltimore  by  which,  In  case  of 
jettison  of  lumber  cargo  lawfully  carried  on  deck,  the  ressel  and  freight  are  ex- 
empted from  contributing  in  general  average, 

{Syllabiti  ly  the  Court) 

Id  Admiralty.     Libel  for  contribution  in  general  average  of  jettison 
of  deck  load  of  lumber.     Decree  for  contribution. 
Brown  &  Brune,  for  libelants. 
Robert  H.  Smith,  for  claimants. 

Morris,  District  Judge.  This  suit  is  brought  by  the  owner  of  a  deck 
load  of  lumber  shipped  on  the  schooner  John  U.  Cannon,  200  tons,  to 
recover  from  the  vessel  a  contribution  in  general  average  on  account  of 
the  jettison  of  part  of  the  deck  load  for  the  benefit  of  the  vessel  and  the 
rest  of  the  cargo.  The  libelant  chartered  the  schooner  to  carry  a  cargo 
of  lumber  from  South  Carolina  to  Baltimore,  and  she  received  on  board 
from  him  574,050  shingles,  and  35, 147  feet  of  lumber.ofwhich,  as  stated 
in  the  bill  of  lading,  about  179,950  of  the  shingles  were  to  be  carried  on 
deck.  It  is  admitted  that  there  is  a  general  usage  of  the  lumber  shipping 
trade  between  Baltimore  and  southern  jjorts  to  carry  part  of  the  cai-go  on 
deck,  and  that  in  this  case  the  deck  cargo  was  lawfully  carried  there,  both 
by  the  general  usage  and  by  the  express  agreement  of  the  parties  contained 
in  the  bill  of  lading  and  the  charter  party.  By  stress  of  weather  the 
schooner  was  driven  into  Hatteras  inlet,  where  she  grounded,  and  it  be- 
came necessary  to  jettison  the  deck  cargo,  in  order  to  lighten  the  ship, 
and  save  her  and  the  rest  of  the  cargo. 

It  is  conceded  that  it  is  tlie  general  and  uniform  usage  of  all  vessels  in 
the  lumber  trade  between  Baltimore  and  southern  ports  to  carry  a  portion 
of  their  lumber  cargo  on  deck,  and  that  this  schooner  was  built  with  a 
view  to  that  usage,  and  could  not  be  profitably  employed  in  that  trade 
unless  she  carried  a  considerable  deck  load.  On  behalf  of  the  schooner 
it  is  not  denied  that  ordinarily,  whenever  there  is  an  established  usage 
in  any  trade  or  on  any  class  of  vessels  to  carry  cargo  on  deck,  the  vessel 
and  freight  are  liable  to  contribute  in  general  average  if  such  deck  cargo 
is  jettisoned;  but  the  defense  to  this  libel  is  put  solely  upon  the  contention 
stated  in  the  answer,  that  "itisawell-established, uniform,  general, and 
notorious  custom  in  the  lumber  trade  in  the  port  of  Baltimore  that  in 
no  case  does  the  vessel  or  freight  contribute  in  general  average  where  the 
deck  load  is  jettisoned;  and  that  the  libelant,  being  largely  engaged  in 
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the  business  in  the  port  of  Baltimore,  was  familiar  with  the  usage,  and 
contracted  with  the  schooner  with  knowledge  of  the  custom." 

If  there  be  such  a  local  usage  in  the  port  of  Baltimore,  it  is  contrary 
to  the  general  commercial  law  as  administered  in  many,  and  I  think 
most,  other  ports.  In  Lowndes  on  General  Average,  (page  62,)  it  is 
said: 

"The  law  of  deck-load  jettison  may  be  summed  up  as  follows:  A  jettiaoii 

^  of  goods  carried  on  deck  is  not  made  good  by  cuntribution,  except  wliere  lliere 

is  a  general  custom  of  the  trade  in  a  particular  voyage  to  carry  such  loads. 

Such  a  custom  tbere  is  with  regard  to  the  lumber  trade  from  the  Baltic  and 

British  North  America." 

See,  also,  Gould  v.  Oliver,  4  Bing.  N.  C.  134;  Johison  v.  Chapman, 
116  E.  C.  h.  582;  ABward  v.  Hibhert,  3  Q.  B.  120;  Burton  v.  Engli^, 
12  Q.  B.  Div.  218;  2%«  Wmiam  GiUum,  2  Ix)w.  154;  The  tt'atchful,  1 
Brown,  Adm.  469;  iVood  v.  Jtuurance  Co.,  8  Fed.  Rep.  27;  Hazelton  v. 
Jmurance  Co.,  12  Fed.  Rep.  159. 

The  sole  question  is  whether  there  has  been  proved  such  an  exception 
to  the  general  rule  by  a  local  custom  of  the  port  of  Baltimore  as  exempts 
the  schooner  in  the  present  case.  The  testimony  adduced  is  meager  and' 
not  satisfactory.  It  appears  that  there  has  been  within  the  experience  of 
those  familiar  with  the  lumber  trade  in  the  port  of  Baltimore  very  few 
instances  where  the  deck  load  has  been  jettisoned.  In  most  instances, 
where  the  deck  load  has  been  lost,  it  has  been  reported  as  washed  over- 
board by  the  sea.  and  very  seldom  as  jettisoned.  There  is  no  witness 
called  who  can  remember  an  instance  in  which  the  question  has  been 
mooted,  and  the  alleged  usage  applied  to  decide  it.  Mr.  Cunninghaui, 
an  experienced  average  adjuster,  member  of  a  long-established  fimi  in 
tliat  business,  is  the  principal  witness,  and  he  states  that  he  thinks  it  is 
the  usage,  because  he  has  no  recollection  of  ever  having  made  such  an 
allowance  in  adjusting  such  a  loss,  and  does  not  remember  of  ever  hear- 
ing of  such  an  allowance  in  the  port  of  Baltimore.  The  other  witnesses 
have  no  knowledge  of  any  instance  iii  which  a  loss  of  this  class  has  been 
the  subject  of  adjustment,  and  speak  of  the  usage  very  much  from  what 
they  have  heard  from  Mr.  Cunningham.  The  burden  of  proving  the 
usage  rests  upon  the  respondents,  and  the  testimony  falls  short  of  the 
proof  required  to  establish  a  local  usage  which  is  contrary  to  the  general 
principles  of  commercial  law.  The  right  to  contribution  in  general 
average  is  a  broad  principle  of  equity,  firmly  fixed  in  the  law  merchant, 
and  as  far  as  possible  its  application  should  be  governed  by  principle,  and 
not  depend  on  local  usages.  As  to  the  usages  of  averageadjusters,  which  do 
not  contravene  any  general  principles  of  law,  but  merely  regulate  the  de- 
tails of  their  application, — as,  for  instance,  what  particular  expenditures 
are  to  be  allowed,  what  commissions  for  collecting,  how  much  for  differ- 
ence in  value  between  new  and  old  materials,  how  values  are  to  be  ar- 
rived at,  what  discounts  are  allowed,  and  usages  as  to  similar  matters 
which  are  constantly  passed  upon  in  stating  an  average  adjustment, 
— it  requires  much  less  evidence  to  support  a  usage  than  to  prove 
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a  local  usage  opposed  to  the  principles  of  the  general  law.  In  the  pres- 
ent case  it  would  seem  that  what  is  spoken  of  as  a  usage  was,  in  fact, 
rather  the  prevailing  belief  among  underwriters  and  adjusters  in  Balti- 
more that  the  general  law  did  not  recognize  the  right  to  contribution  for 
jettison  of  a  deck  cargo  of  lumber.  It  was  rather  a  local  understanding 
of  the  general  law  than  a  local  usage  of  trade,  the  cases  being  so  few  and 
infrequent  that  no  usage  could  be  said  to  be  established  by  them.  In 
^eunrt  v.  Steamship  Co.,  L.  R.  8  Q.  B.  88,  362,  bj-  the  bill  of  lading  it 
was  stipulated  that  "average,  if  any,  should  be  adjusted  according  to 
British  custom."  By  "British  custom,"  as  it  had  long  existed,  and  was 
to  be  found  stated  in  many  published  text-books  on  general  average, 
damage  to  goods  by  water  thrown  to  extinguish  fire  in  an  adjoining  hold 
or  compartment  of  the  ship  was  not  allowed  for  in  general  average.  This 
long-established  British  custom  having,  by  express  stipulation  of  the 
parties,  been  made  part  of  the  contract  of  affreightment,  the  court  was 
obliged  to  apply  it,  althougli  contrary  td  the  principles  of  equity  govern- 
ing general  average  c9ntribution.  The  court,  however,  intimated  that 
the  practice  was  vicious.and  unreasonable,  and  said: 

"It  is  to  be  hoped  in  the  future  that  there  will  be  no  difference  between  law 
and  custom  on  this  point,  and  that  average  adjusters  will  act  on  the  law  as 
now  declared,  and  that  bills  of  lading  will  also  be  framed  in  accordance  with 
it." 

These  remarks  indicate  with  what  strictness  courts  should  scrutinize 
the  proof  by  which  it  is  endeavored,  as  by  the  ship  owners  in  this  case, 
to  fasten  an  exception  upon  the  general  law  by  setting  up  a  local  usage.  In 
my  judgment,  the  proof  in  the  present  case  is  insufficient.  The  under- 
decV  cargo  in  the  present  case  belonged  to  the  libelant  as  well  as  the  deck 
cargo,  so  there  can  be  no  question  but  that  it  must  also  contribute;  and 
my  ruling  is  that  the  ship,the  freight,  and  underdeck  cargo  must  all  con- 
tribute in  general  average  for  the  jettison  of  the  deck  load. 
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Imtbrstate  Tel.  Co.  v.  Baltimore  &  0.  Tel.  Co.  of  Baltimore 

ConxTY  el  ol. 

Idreuit  Court,  D.  Maruland.    June  8, 1893.) 

I»80I.VENCT  OF  AoEWT— LIABILITY  OF  PRINCIPAL  TO  THIRD  PARTIES. 

The  B.  &  O.  R.  K.  Co.,  having  power  to  transact  a  general  telwrapb  business,  and 
beiog  the  owner  of  an  extensive  telegraph  syatem,  caused  the  Telesraph  Companjr 
of  Baltimore  County  to  be  incorporated  with  a  sm&Il  capital,  and  in  its  name  made 
a  contract  with  the  complainant.  For  breach  of  that  contract  the  complainant 
recovered  jadgment  against  the  Telegraph  Company  of  Balllmore  County.  The  B. 
&  O.  R.  R.  Co.  sold  out  its  whole  telegraph  system  to  the  Western  Union  Telegraph 
Company,  and  the  Telegraph  Company  of  Baltimore  County  was  left  without 
aaaets  of  any  kind,  and  became  insolvent.  Meld,  that  as  the  railroad  company  was 
the  sole  stockholder  of  the  Telegraph  Company  of  Baltimore  County,  and  appointed 
its  ofHcers,  and  held  it  out  as  having  authority  to  contract  with  regard  to  the  whole 
system  owned  by  the  railroad  company,  the  Telegraph  Company  of  Baltimore 
County  was  a  mere  agent  of  the  railroad  company,  a  mere  name,  in  fact,  under 
which  the  railroad  company  conducted  its  telegraph  business,  and  that,  under  the 
etrcomstancea  of  this  case,  a  court  of  eqnity  had  jurisdlotion  to  decree  that  the 
railroad  company,  as  principal,  should  pay  complainant's  judgment  against  ita 
agent,  from  which  It  had  taken  all  the  property  wnicb  it  had  represented  that  its 
agent  controlled. 

ISyUabtu  by  the  Court.) 

In  Equity.     Creditors'  bili.     Decree  for  complainant. 

Morriton,  Mvmnikhuyaen  &  Bond,  for  plaintiff. 

J.  K.  Omoen  and  Charles  J,  M.  (?totnn,  for  defendants. 

Morris,  District  Judge.  This  is  a  creditors'  bill  filed  by  the  Inter- . 
state  Telegraph  Coni)>any  seeking,  in  equity,  to  obtain  payment  of  a 
judgment  against  the  Ekltimore  &  Ohio  Telegraph  Company  of  Balti- 
more County  for  $25,133.75,  which  it  recovered  on  the  law  side  of  this 
court,  April  19,  1890,  and  execution  upon  which  has  been  returned 
■nulla  hona. 

The  judgment  was  recovered  for  damages  sustained  by  the  complain- 
ant company  for  the  breach  of  a  contract  which  it  had  made  with  ihe  Bal- 
timore k.  Ohio  Tel^;raph  Company  of  Baltimore  County,  dated  Decem- 
ber 15, 1886,  and  a  supplemental  agreement,  dated  November  30,  1886, 
by  which  contracts  the  Interstate  Telegraph  Company  agreed  to  build, 
equip,  operate,  and  maintain  certain  lines  of  telegraph  in  Michigan  and 
Ohio,  in  consideration  of  an  agreement  for  an  exclusive  interchange  of 
tel^raph  business  with  the  general  telegraph  system  connecting  the  va- 
rious leading  cities  of  the  United  States,  which  the  Baltimore  &  Ohio 
Telegraph  Company  of  Baltimore  County  was  at  the  dates  of  said  agree- 
ments stated  therein  to  be  engaged  in  operating  and  extending.  It 
appears  from  the  testimony  and  from  the  admissions  of  the  pleadings 
that  about  1877  the  Baltimore  &  Ohio  Railroad  Company,  having  a 
system  of  telegraph  poles  and  wires  located  along  its  railroads  and 
maintained  for  use  in  Its  railroad  business,  began  extending  its  tele- 
graph system  for  general  commercial  telegraphing,  and  that  in  1882,  by 
act  of  the  Maryland-  legislature,  (Act  18&2,  c.  231,)  it  obtained  au- 
v.dlF.uo.S — i 
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thorily  to  do  a  general  telegraph  business;  that  the  railroad  company, 
on  September  30,  1884,  owned  6,886  miles  of  poles,  and  47,417  miles 
of  wire;  that  the  Baltimore  &  Ohio  Telegraph  Company  of  Baltimore 
County  was  incorporated  with  a  capital  of  $100,000,  November  2,  1885. 
by  seven  corporators,  but  that  all  the  capital  stock  was  subscribed  by  the 
BiUtimore  &  Ohio  Railroad  Company,  and  always  belonged  exclusively 
to  it  until  November  2,  1887,  and  the  corporators  and  officers  of  said 
telegraph  company  were  employes  of  the  railroad  company,  and  ap- 
pointed by  it.  ■  It  appears,  in  fact,  that  the  said  telegraph  company 
wiis  but  a  department  or  bureau  of  the  Baltimore  &  Ohio  Railroad  Com- 
pany, and  an  agent  in  the  name  of  which  it  made  the  contracts  for  ex- 
tending its  system  and  operating  its  telegraph  lines.  It  appears  that  there 
was  an  expectation  that  the  Baltimore  <fe  Ohio  Telegraph  Company  of 
Baltimore  County  would  acquire  defined  rights  of  propei-ty  in  the  system 
thus  built  up  by  the  Baltimore  &  Ohio  Railroad  Company,  and  would 
pay  for  it  by  the  delivery  to  the  railroad  company  of  bonds  to  the 
amount  of  $6,000,000,  secured  by  mortgage  of  the  property  to  be 
acquired  by  the  telegraph  company,  but  this  expectation  was  never 
carried  into  effect. 

It  appears  that  in  October,  1887,  the  tel^raph  system  thus  owned 
and  controlled  was  of  the  value  of  $8,000,000,  as  stated  in  the  answer 
of  the  Baltimore  &  Ohio  Railroad  Company;  that  on  October  15, 1887, 
the  Baltimore  &  Ohio  Railroad  Compan}-  entered  into  an  agreement 
with  the  Western  Union  Telegraph  Company  to  transfer  to  it  all  said 
tel^raph  property,  rights,  and  franchises  for  $5,000,000  of  the  stock  of 
the  Western  Union  Telegraph  Company,  and  the  payment  by  it  to  the 
Baltimore  &  Ohio  Railroad  Company  of  the  sum  of  $60,000  a  year  for 
50  years;  the  Western  Union  Telegraph  Company  also  agreeing  to  in- 
demnify and  save  the  railroad  company  from  all  liabilities,  obligations, 
loss,  or  damage,  oq  account  of  any  act,  default,  or  omission  of  the  West- 
em  Union  Telegraph  Company  or  the  Baltimore  &  Ohio  Tel^raph 
Company  of  Baltinjore  County,  or  any  state  or  subtel^raph  company 
theretofore  owned  by  it  or  by  the  railroad  company,  or  controlled  by 
ownership  of  stock,  lease,  or  otherwise.  It  appears  that  thus  acquir- 
ing the  whole  Baltimore  &  Ohio  telegraph  system  from  the  railroad 
company,  the  Western  Union  Telegraph  Company  was  put  into  posses- 
sion of  it,  and  thereupon  consolidated  and  co.mbined  it  with  its  own 
system,  and  the  Baltimore  &  Ohio  Telegraph  Company  of  Baltimore 
County  was  left  without  any  property  or  assets  of  any  value,  and  became 
at  once  insolvent  and  unable  to  perform  its  contracts  or  pay  its  debts. 
The  complainant  prays  that  the  Baltimore  &  Ohio  Railroad  Company 
may  be  decreed  to  be  made  liable  for  the  debts  and  contracts  of  the  Bal- 
timore &  Ohio  Telegraph  Company  of  Baltimore  County,  entered  into  by 
it  as  the  agent  of  the  railroad  company  between  November  2, 1885,  and 
October  15,  1887,  or  that  the  said  railroad  company  be  decreed  to  hold 
the  funds  arising  from  the  sale  by  it  of  property  of  the  Baltimore  & 
Ohio  Tel^raph  Company  of  Baltimore  County  in  trust  for  all  the  cred- 
itors of  said  telegraph  company  who  became  such  by  virtue  of  contracts 
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made  prior  to  said  sale,  and  that  a  receiver  of  said  telegraph  company 
be  appointed. 

The  two  grounds  of  defense  most  strongly  urged  on  behalf  of  the  Bal- 
timore &  Ohio  Railroad  Company  are  (1)  that  the  chattel  property 
Bold  and  transferred  to  the  Western  Union  Telegraph  Company  was  its 
own  property,  and  never  was  the  property  of  the  Baltimore  &  Ohio  Tel- 
^raph  Company  of  Baltimore  County;  (2)  that,  if  it  be  conceded  that 
the  Baltimore  <fe  Ohio  Telegraph  Company  of  Baltimore  County  was  its 
agent  in  making  the  contract  upon  which  the  complainant  recovered  its 
judgment,  the  complainant,  having  elected  to  sue,  and  having  obtained 
judgment  at  law  against  the  agent,  cannot  now  in  this  suit  sue  the 
principal.  In  answer  to  the  first  defense,  it  is  quite  evident  from  the 
contract  of  December  15,  1885,  which  was  the  cause  of  actidn  ujwn 
which  the  judgment  was  recovered,  tliat  the  Baltimore  &  Ohio  Tele- 
graph Company  of  Baltimore  County  was  held  out  as  having  the  fullest 
control  and  power  to  contract  with  r^ard  to  all  the  telegraph  lines  of 
the  Baltimore  &  Ohio  tel^raph  system.  By  the  contract  itself,  it  was 
expresfdy  stipulated  that  these  lines  should  be  considered  to  include 
all  the  torritory  of  the  United  States  (except  that  portion  to  be  covered  by 
the  lines  agreed  to  be  built  by  the  Interstate  Telegraph  Company  itself) 
during  the  five  years  for  which  the  business  connection  was  to  continue; 
and  it  was  expressly  agreed  that,  if  during  that  time  the  ownership  or 
control  of  the  lines  of  the  Baltimore  &  Ohio  system  should  be  transferred 
to  any  other  company,  provision  for  the  protection  of  the  interests  of 
the  Interstate  Company  should  be  made. 

The  contract  was  signed  by  D.  H.  Bates,  as  president  and  general 
manager  of  the  Baltimore  &  Ohio  Telegraph  Company  of  Baltimore 
County,  but  Mr,  Bates  states  that  he  was.  employed  and  paid  by  the 
Baltimore  &  Ohio  Railroad  Company  to  manage  its  general  telegraph 
business,  and  that,  although  nominally  its  president,  he  has  no  knowl- 
edge of  there  ever  having  been  any  meeting  of  any  persons  claiming  to 
be  directors  or  officers  of  the  Baltimore  &  Ohio  Telegraph  Company  of 
Baltimore  County.  Upon  this  state  of  facts  it  is  evident  that,  the  Balti- 
more &  Ohio  Railroad  Company  having,  in  the  name  of  its  agent,  made 
the  contract  in  December,  1885,  to  continue  for  five  years,  it  did,  in 
October,  1887,  put  it  out  of  its  own  power,  and  out  of  the  power  of  its 
agent,  to  perform  the  contract  by  selling  out  the  whole  telegraph  system 
ooDtrolled  by  it  to  another  corporation,  which  absorbed  it;  no  provision 
having  been  made  for  the  protection  of  complainant's  interests,  as  had 
been  stipulated  for.  The  agent  was  thus  stripped  of  all  the  telegraph 
property  and  rights  constituting,  as  was  stated  in  the  contract,  "a  gen- 
eral tel^raph  system  connecting  the  various  leading  cities  of  the  United 
States,"  and  which  the  answer  of  the  railroad  company  avers  was  of  the 
value  of  18,000,000,  and  as  to  which  the  contract  assumed  that  the 
agent  had  the  right  to  make  a  contract  which  established  a  connection 
to  continue  for  five  years.  The  railroad  received  the  price  of  the  prop- 
erty, and  left  those  who  had  contracted  with  its  agent  to  seek  such  rem- 
edy as  they  could  discover. 
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It  is  dear  that  it  was  for  the  benefit  of  the  railroad  company,  which  was 
the  actual  owner  of  the  whole  telegraph  system,  that  the  contract  with  the 
complainant  was  made,  and  that  the  railroad  company  was  liable  on  the 
contract  as  principal,  and  it  does  not  appear  that  the  facts  present  a  case 
to  which,  in  a  creditors'  suit  in  equity,  the  general  common-law  rule  ia 
applicable,  by  which  a  creditor  who  has  sued  and  obtained  judgment 
against  an  agent  is  held  to  be  deprived  of  the  right  to  proceed  against  the 
principal.  Even  at  law,  it  may  be  doubted  whether  the  rule  is  as  firmly 
settled  as  it  is  sometimes  stated.  In  Maj'k  v.  Railroad  Cb.,40  Ohio  St. 
313,  the  court  said: 

"Bramwell,  in  his  decision  in  Priestty  v.  Femie,  3  Hurl.  &  0. 977,  places 
bis  decision  upon  the  additional  consideration  that  the  judgment  against  the 
agent  altered  the  situation  of  the  principal.  We  are  also  cited  to  Whait. 
Ag.  §  473.  The  author  cites  Priestly  v.  Fernle,  but  adds:  '  There  is  much 
reason  for  the  position  that  the  mere  taking  of  judgment  against  the  agent, 
under  such  circumstances,  should  not,  when  the  judgment  is  unsatisQed,  ex- 
tinguish the  debt.' " 

It  would  certainly  seem  that  in  equity,  to  be  binding,  such  an  elec- 
tion should  be  made  with  full  knowledge  of  the  relationship  between 
the  parties.  In  this  case  the  relationship  between  the  railroad  com- 
pany and  the  Baltimore  &  Ohio  Telegraph  Company  of  Baltimore 
County  was  so  obscured  by  plans  and  expectations  which  were  never 
carried  out,  by  the  operation  in  the  telegraph  company's  name  of 
a  wide-spread  and  rapidly  extending  telegraph  system  which  did  not  be- 
long to  it,  although  the  railroad  company  held  the  telegraph  company 
out  as  controlling  it,  and  by  the  statements  in  the  railroad  company's  pub- 
lished reports  with  regard  to  tel^raph  arrangements  between  the  two  com- 
panies, which  were  only  in  progress,  and  never  were  consummated,  that 
it  was  impossible  to  discover  just  what  that  relationship  was,  especlally 
after  the  telegraph  company  was  practically  obliterated  by  the  action  of 
the  railroad  company. 

Before  the  sale  to  the  Western  Union  Company  the  railroad  company 
asserts  that  the  Baltimore  &  Ohio  Tel^raph  Company  of  Baltimore 
County  was  solvent,  and  able  to  pay  its  debts  apd  obligations;  and  it 
appears  that  by  that  sale,  the  proceeds  of  which  the  railroad  company 
received,  it  was  stripped  of  its  property  and  agency,  and  was  left  power- 
less to  fulfill  the  contracts  made  in  its  name.  Whether  the  railroad  com- 
pany and  the  Telegraph  Company  of  Baltimore  County  are  to  be  con- 
sidered in  this  litigation  principal  and  agent,  or  the  railroad  company  as 
the  sole  stockholder  of  a  corporation  of  which  it  was  also  creditor,  in 
any  case  the  transaction,  in  so  far  as  it  deprived  the  complainant  in  this 
case  of  the  payment  of  its  claim,  was  inequitable,  and  the  means  by 
which  the  result  was  effected  were  such  as  to  give  jurisdiction  inequity, 
and  to  refjuire  the  interposition  of  the  court  to  grant  relief  by  decreeing 
the  railroad  company  liable  for  the  debt.  The  judgment  against  the 
telegraph  company  might  be  held  not  to  settle  the  rights  of  the  complain- 
ant against  the  railroad  company  if  the  railroad  company  had  not  inter- 
vened or  participated  in  any  way  in  the  defense  of  the  action  iu  which 
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the  jadgment  was  obtained;  but  that  defense  is  not  raised  by  the  an- 
swer, and  quite  possibly  could  not  be  made..  lu  my  opinion,  the  com- 
plainant is  entitled  to  a  decree  i^nst  the  Baltimore  &  Ohio  Boilxoad 
Ck>mpany  for  the  amount  of  ita  jadgment. 


MoBRis  V.  Graham  et  al. 
(Oireutt  Court,  S.  D.  FUnida.    M«ffoh  81, 1903.) 

1.  Bebtice  of  BirMM0SS—WAiv«B—App!!*.RASCE— Removal  of  Cacsb. 

Where  defendants  enter  s  special  appearance  in  the  state  court  for  the  purpose 
of  contesting  the  validity  of  service,  and  subsequently  remove  the  cause  to  a  fed- 
eral court,  such  removal,  even  though  it  should  oe  considered  as  eauivaient  to  a 
general  appearance,  does  not  preclude  the  court  from  examining  th« legality  of  the 
original  service;  for,  -while  a  general  appearooee  is  a  waiver  of  mere  irregularities 
of  service,  the  court  may  at  any  time  dismiss  the  case  for  any  illsgality  rendering 
the  service  void. 

3.  8ahe— Jurisdiction— NoKRBsiDESTS — ^Fubuoatiox. 

A  bill  to  remove  doud  from  title  to  real  estate  lyin;;  in  a  state  is  not  an  action  in, 
personam,  to  which  personal  service  is  necessary,  and  the  state  has  authority  to 
provide  for  service  upon  nonresidents  by  pubUcatlon. 

a.  Bake— Rbtbai.  of  Htatotsb. 

Act  Fla.  1881,  providing  for  personal  service  upon  residents  of  the  state  not  resid-  • 
in?  in  the  county  where  the  suit  was  brought,  repealed  by  implication  the  act  of 
Itj^,  which  aothorized  service  upon  such  persons  by  publication. 

i.  Same. 

Act  Fla.  1885,  providing  for  service  by  publication  for  four  weelis  upon  nonresi- 
dents of  the  state,  persons  whose  residence  is  unknown,  and  persons  who  are  absent 
from  the  state,  or  who  conceal  themselves  so  that  service  cannot  be  bad,  applies  to 
all  persons  not  reached  by  the  act  of  1881,  and  repeals  by  Implication  the  act  otl89S 
as  to  all  such  persons. 

.fi.  SaXK— COSSTITUTIONAL  LAW— NOSBB8IBBNT8— EQDAL  PrIVILEOES. 

As  this  act  is  therefore  the  only  one  in  force  relating  to  service  by  publication,  and 
SB  it  requi  res  publication  for  tlie  same  period  both  as  to  citizens  of  Florida  and  citizens 
of  other  states,  there  is  no  ground  for  the  contention  that  it  is  nnoonstitutioaal,  as 
denying  to  citizeus  of  other  states  the  same  privileges  and  Immunities  allowed  to 
citizens  of  Florida. 

In  Equity.  Bill  by  Geoi]ge  W.  Moriis  against  Graham  &  Hubbel  and 
others  to  remove  cloud  from  title.  The  cause  was  commenced  iu  a  state 
court,  and  subsequently  removed  to  this  court. 

T.  M.  Shackleford,  for  complainant. 

Arthur  F.  Odlin,  for  respondents. 

Ixxxs,  District  Judge.  Defendants  herein  entered  a  special  appear- 
ance in  the  state  court  for  the  purpose  of  contesting  the  validity  of 
service,  and  before  .the  question  was  decided  r«noved  the  cause  to  this 
court,  leaving  that  question  still  pending.  It  is  now  strongly  urged 
by  complainant  that  the  removal  of  the  case  into  the  United  States  court 
was  equivalent  to  a  general  appearance,  and  waived  any  right  of  objec- 
tion to  the  insufficiency  of  service  or  summons;  citing  and  relyiug  upon 
Sayfeg  V.  Itwurance  Co.,  2  Curt.  212;  TuUman  v.  Railroad  Cb.,  45  Fed. 
Rep.  1.56;  Bwimell  v.  Kennedy,  9  Wall.  387.  393;  Sweeny  v.  Ci#n,  1  Dill. 
73,  75;  Edwarda  v.  Jmurance  Co.,  20  Fed.  Bep.  452;  and  Water  Co.  v. 
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Bcukin,  43  Fed.  Rep.  323.  In  opposition  to  this  view,  it  is  ui^ed  that 
the  removal  from  a  state  to  a  federal  court,  with  a  motion  to  dismiss  pend- 
ing under  a  special  appearance,  does  not  amount  to  a  general  appearance, 
and  precludes  the  court  from  looking  back  of  such  removal,  and  examin- 
ing into  the  validity  of  tlie  service;  citing  Atchison  v.  Morris,  11  Fed. 
Kep.  582;  Miner  v.  Markham,  28  Fed.  Rep.  387;  Clews  v.  Iron  Co.,  44 
Fed.  Rep.  31;  and  Fotrent  v.  Railroad  Co.,  47  Fed.  Rep.  1.  Also  refer- 
ring to  Parrott  v.  Insurance  Co.,  5  Fed.  Rep.  391;  Swiatt  v.  MmUgomery, 
17  Fed.  Rep.  865;  tVddlander  v.  PoUodc,  5  Cold.  490;  Perkins  v. 
Hendryx,  40  Fed.  Rep.  667;  Hendrickson  v.  Railway  Co.,  22  Fed.  Rep. 
569;  Harhxess  v.  Hyde,  98  U.  S.  476.  The  general  principle  that  a 
litigant  is  estopped  from  questioning  the  jurisdiction  of  the  forum  which 
he  has  himself  selected  and  chosen,  although  the  court  may  dismiss  the 
cause  for  lack  of  jurisdiction,  meets  us  at  the  outset.  If  there  is  an  ex- 
ception to  this,  it  must  be  based  upon  some  other  principle  of  law  suf- 
ficiently strong  to  overcome  the  presumption  of  jurisdiction,  as  far  as  the 
rights  of  the  litigant  who  selected  the  court  are  concerned.  While  the 
defendant  may  very  properly  be  estopped  from  denying  the  jurisdiction 
of  the  court  which  he  has  voluntarily  selected,  on  account  of  technical 
grounds  or  irr^ularity  or  insufficiency  of  service,  which  has  been  practi- 
cally cured  by  his  appearance,  the  court  is  not  estopped  from  inquiring 
into  its  jurisdiction  based  upon  .service,  facts  of  parties,  values,  or  any 
other  matters  which  are  material.  There  is  an  important  distinction 
between  mere  irr^ularities  and  such  defects  as  render  a  service  a  nullity. 
Although  an  irregularity  may  be  waived,  an  illegality  of  service  or  an 
essential  defect  may  be  taken  advantage  of  at  any  susequeut  stage  of  the 
action,  whether  the  appearance  has  been  special  or  general.  "An  ap- 
pearance does  not  preclude  a  party  from  moving  to  dismiss  for  the  want 
of  jurisdiction  or  any  other  sufficient  ground,  except  for  want  of  notice 
in  the  record."  Carrd  v.  Dorsey,  20  How.  204.  In  Lanier  v.  Dana, 
10  Blatchf.  34,  it  was  held  that  the  removal  places  the  case  in  the  same 
position  here  as  if  so  originally  brought;  and  I  think,  it  may  well  be 
added,  aknowledges  notice  of  the  pendency  of  the  suit;  but  all  other 
defenses,  except  insufficiency  of  notice  through  service,  may  be  made, 
whether  the  removal  is  considered  to  be  a  general  appearance  or  made 
under  a  special  one.  In  Sayles  v.  Insuarance  Co.,  2  Curt.  212,  Mr. 
Justice  Curtis  said  that  the  defendant  who  had  removed  a  case  from 
the  state  court  to  the  circuit  court  by  his  petition  for  removal,  in 
which  proceeding  he  was  actor,  voluntarily  treated  the  suit  as  prop- 
erly commenced  and  pending  in  the  state  court,  and  he  cannot, 
after  it  has  been  entered  here,  treat  it  otherwise;  and  that,  after  removal 
upon  his  petition,  he  cannot  be  permitted  to  say,  in  efl'ect,  that  there 
was  no  suit  before  the  state  court.  In  BmhneU  v.  Kennedy,  9  Wall.  387, 
the  language  of  Chief  Justice  Chase  is  to  the  same  effect.  It  is  true  that 
the  decision  of  this  question  was  not  necessary  to  the  determination  of 
either  of  the  cases  under  consideration,  and  was  therefore,  to  a  certain 
extent  obiter;  but  the  expression  of  the  views  of  such  eminent  jurists, 
stated  in  such  unequivocal  language,  cannot  be  passed  lightly  by. 
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liCt  US  examine  the  principles  involved  in  the  cases  cited  by  the  de- 
fendant in  which  tttere  appear  to  be  conclusions  conflicting  with  these 
views.  In  ParroU  v.  Insurance  (ib.,  5  Fed.  Rep.  391,  it  does  iiot  appear 
that  it  was  an  action  in  rem,  but  was  a  suit  seeking  a  judgment  in  perso- 
nam against  a  nonresident  corporation.  There  appears  nothing  to  give 
the  court  jurisdiction  outside  of  the  alleged  service,  which  was  made  be- 
yond the  jurisdiction  of  the  state,  and  which  was  declared  bad,  and  the 
case  dismissed.  This  decision  appears  to  have  been  based  upon  Penn- 
oytr  V.  JV<gf,  95  U.  S.  716,  which  admitted,  however,  that  service  by  pub- 
lication might  be  sufficient  in  all  actions  which  were  substantially  pro- 
ceedings in  rem.  In  this  case  no  publication  was  made  or  attempted. 
In  AtchMtm  V.  Morris,  11  Fed.  Rep.  582,  which  was  also  an  action  in  per- 
aonam,  with  nothing  except  the  personal  service  to  give  jurisdiction,  and 
this  made  while  defendant,  who  was  a  nonresident,  was  attending  a  trial 
in  the  circuit  court  as  a  witness  under  a  subpoena,  the  court  held  that 
service  made  under  such  circumstances  was  void,  the  party  being  privi- 
leged, and  that  the  court  had  no  jurisdiction.  In  this  cnse  no  special  ap- 
pearance had  been  entered,  but  Judge  Drummokd  held  that  the  court  had 
a  right  to  go  back  of  the  petition,  and  determine  its  jurisdiction,  through 
the  nature  of  the  service.  In  Small  v.  MmUgomery,  17  Fed.  Rep.  865,  the 
same  principle  was  laid  down.  This  was  strictly  a  personal  action,  with 
nothing  to  support  the  jurisdiction  of  the  court  except  the  service,  wliich 
the  court  held  illegal,  because  made  when  the  party  was  within  the  state 
to  answer  to  a  criminal  charge.  In  Miner  v.  Markham,  28  Fed.  Rep.  387 , 
the  principle  is  precisely  the  same.  The  personal  service  was  the  only 
foundation  for  jurisdiction,  and  this  was  made  upon  a  member  of  con- 
gress while  on  his  way  to  the  seat  of  government,  and  plainly  illegal. 
In  Reifsnider  v.  Publishing  Co.,  45  Fed.  Rep.  433,  the  service  was  nuide 
upon  the  president  of  a  foreign  corporation,  incidentally  within  the  state 
on  private  business.  The  corporation  was  never  within  the  state,  nor 
was  there  anything  to  give  jurisdiction  but  this  illegal  summons,  and  so 
it  was  held.  The  same  question  arose  in  Clews  v.  Iron  Cb.,  44  Fed.  Rep. 
31.  The  defendant  corporation  was  not  engaged  in  business  within  the 
state,  nor  found  there,  nor  were  there  any  other  grounds  of  jurisdiction 
except  the  incidental  presence  of  the  president.  In  Perkins  v.  Hendryx, 
40  Fed.  Rep.  657,  there  was  no  personal  service,  nor  does  it  appear  that 
there  was  any  notice  by  publication, — only  attachment,  without  per- 
sonal notice;  and  this  was  held  insufficient  to  give  the  court  jurisdiction. 
In  Hendrickson  v.  Railroad  Co.;  22  Fed.  Rep.  569,  the  action  was  for  per- 
sonal damages  against  the  corporation,  which  had  no  place  of  busines.s 
nor  transacted  any  business  in  the  state  in  which  the  suit  was  brought. 
There  .was  nothing  in  the  character  of  the  case  that  claimed  to  give  juris- 
diction, except  an  attempted  attachment  of  a  debt  due  and  a  sernce  made 
by  publication.  In  Kauffman  v.  Kennedy,  25  Fed.  Rep.  785,  service 
was  had  upon  defendant  while  a  witness  temporarily  within  the  state 
in  attendance  upon  court,  under  subpcena.  This  alone  was  claimed 
to  give  jurisdiction,  but  the  court  held  that  he  was  protected  under 
sudh  drcnmstances,  and  that  soeh  service  was  illegal  and  void.     In 
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Harkness  v.  Hyde,  98  U.  S.  476,  the  only  decision  of  the. supreme  court 
which  has  been  cited  in  support  of  the  position  of  the  defendant,  there 
was  no  question  of  removal,  and  the  only  question  was  of  the  legality 
or  the  illegality  of  the  service  made  by  the  sherifiFof  the  territory  of  Idaho 
upon  defendant  at  his  residence  within  an  Indian  reservation,  which  was 
held  to  be  illegal  and  void.  In  none  of  these  cases  was  there  anything 
aside  from  the  service  culculated  to  give  jurisdiction,  and  when  that  was 
declared  to  be  void  the  jurisdiction  failed.  In  Dormiizer  v.  Bridge  Co., 
6  Fed.  Rep.  217,  Judge  Ix)wei.l  speaks  of  a  lien  or  title  existing  prior 
to  the  suit,  and  not  caused  by  the  institution  of  it,  and  notes  it  as  a 
point  of  distinction  in  cases  in  which  the  United  States  may  obtain  ju- 
risdiction without  personal  service.  In  this  distinction  I  consider  may 
be  found  the  solution  of  the  question  whether  a  removal  from  the  state 
to  the  federal  court  waives  all  irregularities  or  insufficiencies  of  service. 
If  there  was  no  lien  or  title  upon  which  the  jurisdiction  could  be  based, 
aside  from  the  service  of  process,  then  the  illegality  of  such  a  service  dis- 
misses the  suit,  and  no  consent  of  parties,  even,  or  waiver  by  appear- 
ance, either  special  or  gener.il,  can  support  the  jurisdiction.  Ijooking 
back  of  the  shadowy  distinction  between  a  special  and  a  general  appear- 
ance, as  embodied  in  a  petition  for  removal,  I  consider  the  substance 
upon  which  jurisdiction  is  based  may  be  in  any  case  inquired  into,  and 
such  inquiry  does  not  necessarily  depend  upon  a  special  or  general  ap- 
pearance, but  upon  the  facts  of  service  in  each  case. 

It  is  claimed  by  the  defendant  herein  that  a  suit  to  remove  cloud  from 
title  to  real  estate  is  an  action  in  peraonam;  and  Hart  v.  Sanaom,  110  U. 
S.  151,  3  Slip.  Ct.  Rep.  586,  is  cited  and  relied  upon;  but  in  the  light 
of  Amdt  V.  Chiggs,  134  U.  &.  316, 10  Sup.  Ct.  Rep.  657,  such  view  can- 
not be  accepted.  The  opinion  in  this  case  plainly  contradicts  any  such 
conclusion,  and  declares  that  "the  various  decisions  of  this  court  estab- 
lish that  in  its  judgment  a  state  has  power  by  statute  to  provide  for  the 
adjudication  of  titles  to  real  estate  within  its  limits,  as  against  nonresi- 
dents who  are  brought  into  court  only  by  publication." 

The  general  principle  of  equity  gives  to  the  courts  of  this  state  powers 
to  investigate  questions  of  cloud  of  title,  with  power  to  quiet  the  title 
to  lands  involved,  and  to  remove  therefrom  allied  liens,  and  no  special 
statute  was  required  for  that  purpose.  HoUand  v.  Ohallen,  110  U.  S.  15, 
3  Sup.  Ct.  Rep.  495.  The  state  has  by  statute  authorized  and  provided 
for  publication  and  service  to  carry  into  effect  the  rights  before  existing 
in  a  court  of  chancery. 

The  legislation  of  congress  has  recognized  the  principle  of  local  juris- 
diction in  questions  touching  title  to  real  estate  and  the  right  of  service 
by  publication.  Section  738,  Rev.  St.;  section  8,  Act  March  3,  1875, 
(volume  18,  p.  472.)  This  is  plainly  one  of  the  cases  where  the  juris- 
diction of  the  court  did  not  depend  solely  upon  the  service  or  the  insti- 
tution of  the  suit,  and  in  such  case  I  think  the  court  might  well  con- 
sider that  the  petition  for  removal  could  be  considered  a  waiver  of  any 
insufficiency  of  notice  which  would  not  render  it  illegal  or  void. 

But  let  us  examine  what  was  the  character  of  the  service  which  is 
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oompJaioed  of,  and  determuie  whether  or  uot  H  is  sufficient  to  support 
jorisdictJOQ,  for  the  court  is  never  estopped,  by  consent  of  parties  even, 
from  examining  every  question  of  the  case  upon  which  it  is  claimed 
jurisdiction  rests.  It  is  urged  by  defendant  that  the  act  under  which 
the  publication  in  this  case  was  made,  that  of  1886,  is  unconstitutioDal, 
inasmuch  as  it  does  not  grant  immunities  and  privileges  to  citizens  of 
states  other  than  Florida  equal  to  those  of  citizens  of  Florida,  as  it  re- 
quires but  four  weeks'  publication  to  nonresidents,  when  the  act  of  1828 
required  two  months'  notice  to  residents  of  Florida  not  residing  within 
the  circuit  Hfi  which  the  suit  was  brought.  The  first  act  of  the  legisla- 
ture of  the  state  of  Florida  touching  service  by  publication  was  that  of 
1828.  It  provided  that,  where  itshould  be  miule  to  appear  to  the  judge 
by  affidavit  that  any  defendant  resided  out  of  the  circuit  of  the  state  in 
which  the  bill  was  tiled,  an  order  requiring  euch  defendant  to  appear 
and  answer  should  be  published  in  some  newspaper  printed  in  the  cir- 
cuit, for  the  time  therein  specified, — if  the  defendant  resided  within  the 
state,  but  not  the  circuit,  two  months;  if  in  any  other  part  of  the  United 
States,  four  months,  etc.  This  provided  for  service  by  publication  on 
all  not  residing  in  the  circuit,  reeidenta  or  nonresidents  of  the  state, 
and  they  were  required  to  answer,  not  plead  or  demur.  This 
was  the  law  until  the  qt^of  Febnary  16,  1881,  in  which  it  was 
provided  that  if  any  of  itut  defendants  resided  within  the  state  of 
Florida,  in  any  county  other  than  that  in  which  suit  was  brought, 
subpoena  might  be  served  by  the  sheriff  of  the  county  in  which  the 
defendant  resided  or  might  be  found.  This  left  the  service  by  publica- 
tion against  all  others  as  it  stood  by  the  act  of  1828,  and  it  is  considered 
repealed  by  implication  that  act  as  far  as  it  related  to  those  resident 
within  the  state,  but  not  within  the  county,  where  the  suit  was 
brought. 

It  has  been  argued  that  this  is  not  the  necessary  construction,  and 
that  the  act  of  1828  is  still  in  force  as  to  the  residents  of  the  state,  bat 
not  of  the  circuit;  but  I  do  not  consider  that,  where  the  legislature  has 
provided  a  manner  of  personal  service  within  its  jurisdiction  upon  its 
own  citizens,  any  court  would  be  justified  in  accepting  or  ordering  serv- 
ice by  publication.  Service  upon  nonresidents  had  not  then  been  pro- 
vided for  otherwise  than  by  the  act  of  1828.  .  The  act  of  1885  provided 
for  service  upon  all  thoee  who  could  not  be  reached  under  the  aot  of 
1881,  viz.,  nonresidents,  thoee  whose  residence  was  unknown,  or  those 
who  had  been  absent  from  the  state,  or  who  concealed  themselves  so 
that  service  could  not  be  had  upon  them.  This  includes,  I  consider, 
all  classes  not  reached  by  the  act  of  1881,  and  repeals  by  implication 
the  act  of  1828  as  to  all  such.  The  manner  of  the  service  is  declared 
to  be  in  two  ways, — all,  that  being  within  the  state,  can  be  reached  by 
personal  service,  must  be  so  served;  all  others — nonr^dents,  those  whose 
residence  is  unknown,  and  those  who  conceal  themselves — can  be  served 
by  publication.  It  is  beycmd  the  power  of  a  state  to  grant  the  same 
privileges  and  immunities  in  the  matter  of  service  of  process  to  those 
outside  of  its  jurisdiction  a«  it  can  to  those  within  its  limits;  its  powers 
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are  limited  by  its  boundaries.  All  residents,  or  those  foand  within  its 
limits,  are  to  be  served  personally.  AW  others  who  cannot  be  so  reached 
must  necessarily  be  served  by  publication,  both  methods  being  regard- 
less of  their  citizenship. 

I  cannot  consider  that  the  other  point  insisted  upon,  that  the  defend- 
ant is  not  permitted  to  appear  by  the  law  of  1885,  would  be  of  any  effect 
in  declaring  its  unconstitutionality,  or  that  such  provision  would  be  bind- 
ing upon  the  court  after  process  served,  any  more  than  was  the  fact  that 
under  the  act  of  1 828  he  was  only  allowed  to  appear  and  answer.  This 
act  only  contemplated  the  service  of  process,  and  not  the  establishment 
of  new  rules  of  practice,  and  no  court  would  be  bound  to  so  consider  it. 
The  same  is  considered  to  be  a  correct  \new  in  regard  to  the  time  of  en- 
tering a  decree  pro  amfesao.  It  will  necessarily  follow  that  the  demurrer 
be  overruled,  and  the  defendant  be  held  to  answer. 


Bound  v.  South  Carolina  Ry.  Co.  et  dl. 

Ex  parte  MiTCHEH,'irt  al. 
',.!t 
(Circuit  Court,  V.  Smith  CuroliAa.    July  3, 1891) 

1.  RGOBIYKKS— LIABII.ITIES— COUNgEL  FEES. 

The  receiver  of  a  railroad  employed  attorneys,  who,  after  protracted  Utlgatton, 
much  reduced  tbe  claims  of  a  certain  lienholder.  Afterwards  the  property  was 
sold  subject  to  that  lien,  and  the  receiver  was  discharged.  The  purchasing  company 
recoenizied  the  attorneys'  claim  for  fees,  and  made  a  payment  on  account.  After- 
wards there  was  another  receivership  in  forcdosure  proceedings  brought  by  one 
claiming  under  a  lien  created  by  the  new  company.  HeM,  that  the  attorneys  had 
no  claim  as  against  the  new  receiver  or  the  funds  in  his  hands,  as  the  services 
had  nothing  to  do  with  keeping  the  road  a  going  concern;  and  the  recognition  of 
the  claim  by  the  new  company  amounted  to  no  more  than  a  simple  contract,  which 
was  not  entitled  to  priority  to  the  vested  Hens  created  by  that  company. 

2.  Same. 

The  fact  that  the  attorneys'  services,  by  reducing  tbe  claim  of  a  prior  lienholder, 
incidentally  benefited  all  subsequent  lienholders,  constituted  no  ground  of  priority, 
in  the  absence  of  any  contract  of  employment  by  them. 

In  Equity.  Suit  by  Frederick  W.  Bound  against  the  South  Carolina 
Railway  Company  and  others  for  the  foreclosure  of  a  mortgage.  Heard 
on  the  petition  of  Mitchell  &  Smith  for  an  allowance  of  counsel  fees  to 
be  paid  by  the  receiver.     Petition  denied. 

Jvlian  MUchett,  for  petitioners. 

Satrd.  Loi-d,  opposed. 

SiMosTON,  District  Judge.  This  is  a  petition  to  be  allowed  counsel 
fees.  The  question  comes  up  on  the  report  of  the  special  master.  One 
H.  T.  Coghlan  held  certain  bonds,  a  first  lien  on  the  property  of  the 
South  Carolina  Railroad  property.  A  bill  for  the  foreclosure  of  a  mort- 
gage lien  subsequent  to  that  of  Coghlan  had  been  filed  in  this  court,  and 
John  H.  Fisher  had   been  api)ointed   receiver.     Pending  that  suit. 
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Cogblan  instituted  proceedings  in  the  state  court  seeking  the  foreclosure 
of  his  lien.  Upon  proper  application  by  Fisher,  receiver,  this  cause 
was  removed  into  this  covurt,  wherein  all  the  subsequent  litigation  was 
had.  This  litigation  waa  protracted  and  vigorously  conducted.  Coghlan 
claimed  the  principal  of  his  bonds,  which,  before  maturity,  bore  5  per 
cent,  interest,  and  he  demanded  interest  after  maturity  at  the  rate  of  7 
per  cent,  per  annum.  He  also  insisted  on  tlie  current  rate  of  exchange 
tor  the  pound  sterling,  instead  of  the  rate  of  $4.44  4-9  «s  provided  in 
the  subsequent  mortgage.  These,  in  all,  amounted  to  many  thousand 
dollais.  The  cause  was  twice  in  the  supreme  court,  (122  U.  S.  649;  12 
Sup.  Ct.  Rep.  150,)  and  its  result  was  the  defeat  of  all  CJoghlan's  demands 
for  increased  interest  and  exchange,  confining  him  to  the  principal  of 
his  bonds,  with  interest  at  5  per  cent.;  and  the  pound  sterling  was 
estimated  at  $4.44  4-9.  This  result  reduced  the  claim  of  the  oldest  lien 
on  the  property,  and  to  that  extent  benefited  every  subsequent  lien. 
F'sher,  receiver,  had  employed  the  petitioners.  When  his  receivership 
terminated  with  the  sale  of  the  property  and  its  conveyance  to  the  South 
Carolina  Railway  Company  this  engagement  of  the  petitioners  was  recog- 
nized by  Mr.  Tfdraadge,  president  of  the  railway  company,  and  he  paid 
them  a  part  of  their  fee  on  account.  When  Coghlan  began  his  suit  the 
(South  Carolina  Railroad  Compony  held  property  covered  b}'  several  liens, 
the  one  by  which  his  bonds  were  secured,  a  first  mortgage  and  a  second 
mortgage,  beside  judgment  creditors.  When  the  railroad  property  was 
sold,  it  was  sold  subject  to  the  lien  under  which  Coghlan  claimed  and 
to  the  lien  of  Uie  first  mortgage.  The  South  Carolina  Railway  Company 
became  the  purchaser  of  this  property,  and,  in  addition  to  the  lieits 
then  existing  upon  it,  created  a  lien  of  the  first  and  then  of  the  second 
mortgage,  and  a  third  lien  for  income  bonds.  Finally  the  suit  of  Bound 
was  instituted  for  the  foreclosure  of  the  second  mortgage  la»t  mentioned, 
and  in  it  Hon.  D.  H.  Chaujberlain  was  made  receiver.  To  the  suit 
against  the  South  Carolina  Railroad  Company,  in  which  Fisher  was  the 
receiver,  and  to  the  Coghlan  suit,  the  trustees  of  the  first  mortgage  by 
that  railroad  company  were  parties.  To  the  Bound  suit  Coghlan  was  a 
party,  as  well  as  the  same  trustees  of  the  old  first  mortgage,  the  trustees 
of  the  first  mortgage  by  South  Carolina  Railway  Company,  of  the  second 
mortgage,  and  of  the  income  bond  mortgage.  The  petition  and  report 
tbereon  stated  the  services  of  the  petitioners,  the  great  advantage  derived 
therefrom  by  all  classes  of  liens  subordinate  to  Coghlan 's  claim,  aris- 
ing from  its  reduction  and  adjustment,  and  the  petition  asks,  and  the 
report  recommends,  that  they  be  paid  out  of  the  funds  in  this  case. 

Apart  from,  and  without  passing  upon,  the  amount  recommended, 
the  question  which  meets  us  on  the  threshold  is,  can  the  charge  be  con- 
sidered in  this  case?  Coghlan's  bill  was  filed  August,  1880,  and  then 
the  petitioners  were  engaged  by  Fisher,  receiver.  That  case  came  to  a 
final  hearing  in  November,  1887,  five  years  after  Fisher's  discharge,  and 
after  the  conveyance  to  the  South  Carolina  Railway  Company.  It  then 
went  into  the  supreme  (»urt,  and  was  confirmed  7th  December,  1891. 
12  Sup.  Ct.  Rep.  160.     The  bill  of  Bound  was  filed  7th  October,  1889, 
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and  D.  H.  Chamborlaiu  was  appointed  7th  October,  1889.  The  recog- 
nition by  the  railway  company  in  all  probability  makes  this  claim  good 
against  that  company.  To  make  it  a  good  claim  against  the  present 
receiver  it  must  come  within  the  category  of  claims  for  which  the  courts 
have  provided  precedence  over  vested  mortgage  liens.  Now,  claims  of 
this  character  are  confined  to  instances  in  which  the  services,  supplies, 
and  materifd  were  necessary  to  keep  the  railroad  a  going  concern.  Thia 
is  not  the  case  here.  But  it  may  be  said  that  these  services  were  in  and 
about  a  lien  antecedent  to  Bound's  lien,  and  there  is  no  question  of  dis- 
placing that  of  Bound,  or  of  the  mortgage  just  prior  to  Bound.  There 
is  no  authority  which  gives  to  the  services  rendered  a  lienor  the  lien  of 
the  lienee.  The  claim  for  these  services  is,  under  the  contract,  express 
or  implied,  with  Fisher,  receiver.  No  provision  was  made  in  the  order 
for  sale  in  his  case  for  the  protection  of  contracts  made  with  him,  nor 
for  their  assumption  by  the  purchaser.  And  if  the  8oulb  Carolina  Rail- 
way Company  recognized  and  assumed  the  contract,  it  was  a  simple 
contract  on  the  same  footing  with  all  other  contracts  of  that  company,  and 
can  have  no  priority  over  or  equality  with  the  mortgage  liens  represented 
by  the  receiver  in  this  case.  No  claim  whatever  against  the  present 
receiver  of  the  funds  in  his  hands  can  be  recognized.  Nor  will  it  avail 
the  petitioners  that  their  services  were  greatly  to  the  benefit  of  all  the 
lienholders  in  this  case,  reducing  largely  the  first  lien,  and  thus  improv- 
ing theirs.  The  law  on  this  subject  is  thus  laid  down  in  Hand  v.  Bail- 
rood  a>.,21S.  C.  162: 

"No  one  can  legally  claim  compensation  foir  voluntiry  services  to  another, 
however  beneficial  they  may  be,  nor  for  incidental  benefits  and  advatatages  U> 
one,  following  to  htm  on  account  of  services  rendered  to  another,  by  whom 
be  may  have  been  employed.  Before  a  legal  charge  can  be  sustained,  there 
must  be  a  contract  of  employment,  either  expressly  made  or  superinduced  by 
the  law  on  the  facts." 

This  is  a  clear  exposition  of  the  law,  and  is  followed.  It  may  be  a 
question  as  to  the  right  of  the  petitioners  to  ask  payment  in  this  case 
from  the  amount  to  be  awarded  to  the  old  first  mortgage,  known  as  the 
"Walker  mortgage."  The  trustees  of  that  mortgage  were  parties  in  the 
Coghlan  Case  and  in  the  case  in  which  Fisher  was  appointed  receiver. 
How  far  Fisher  may  have  represented  them  in  his  contracts  as  receiver 
may  be  a  question.  If  the  petitioners  desire  to  discuss  it,  they  have 
leave  to  do  so,  after  proper  notice  to  the  trustees  of  that  mortgage  or 
their  attorneys. 
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Ranger  v.  Champion  Cotton-Press  Co.  d  al. 
(Circuit  Coitrt,  D.  SmOk  CaroUna.    July  6,  1892.) 

t.   COBPOBATIOKS — RlOHTS  OF  SraKEHOLDEKS — INSPBCTION  OP  BOOKI. 

In  the  United  States,  a  shareholder  in  a  corporation  has  the  right,  tinder  proper 
safegnarda,  to  Inspect  the  books  of  the  conoero,  unless  the  charter  or  t^-laws 
otherwise  provide. 
2.  S^HB— E!qcitt  Jubisdictio:! — Order  for  Ix«pectiok. 

A  court  of  equity  may,  in  its  discretion,  order  the  oiBoers  of  a  corporation  to  per- 
mit a  shareholder  to  inspect  its  boolcs  at  any  stage  of  the  proceedings,  but  it  will, 
not  do  BO  upon  the  mere  filing  of  the  bill,  or  after  service  and  before  answer,  ex- 
cept upon  the  most  pressing  necessity ;  since  defendants  may  deny  that  plaintiff  is 
u,  shareholder,  or  may  set  up  that  the  charter  or  by-laws  modify  bis  right  to  such, 
iaspeotion. 

In  Equity.  Bill  by  Ixtuis  Ranger  against  the  Champion  Cotton'Press 
Company  and  others.  Heard  on  a  motion  for  leave  to  inspect  the  books 
of  the  defendant  company.     Denied. 

JUitchM  &  Smith,  for  complainant. 

Lord,  Nathans  &  Bryan,  for  defendants. 

SntoNTON,  District  Judge.  Motion  for  leave  to  inspect  books  of  the 
defendant  company.  This  bill  was  filed  on  24th  June  ult.  It  is  by 
one  claiming  to  be  a  corporator  in  the  Champion  Cotton-Press  Com- 
pany against  the  corporation,  B.  F.  McCabe,  Mrs.  Elizabeth  Dowie,  and 
her  husband,  Margaret  B.  Mure,  William  Mure,  and  William  Fatman. 
It  allies  that  the  capital  of  the  company  is  $84,000,  divided  into  120 
shares  of  $700  each,  of  which  the  company  has  19.  Mrs.  Dowie  15, 
Miss  Mure  15,  William  Mure  10,  E.  D.  Mure  6,  William  Fatman  20, 
and  B.  F.  McCabe  15,  and  these,  with  the  20  shares  held  by  complain- 
ant, constitute  all  the  capital  stock;  that  McCabe  is  president  and  super- 
intendent and  William  Mure  vice  president  and  secretary  and  treasurer; 
that  no  exhibit  of  the  affairs  of  the  company  was  made;  no  annual 
meeting  held  in  1891,  as  required  by  the  by-laws;  that  at  the  annual 
meeting  held  in  1892,  complainant  requested  and  demanded  a  full  ex- 
hibit of  the  business  of  the  company,  and  leave  to  examine  its  boolte 
for  the  purpose  of  ascertaining  the  condition  of  its  business,  and  that 
these  were  peremptorily  refused  by  the  president  and  other  officers.  It 
charges  mismanagement  by  Mr.  McCabe  as  president,  and  misuse  of  the 
funds  of  the  company,  especially  of  a  fund  of  $25,640.95;  that  this 
sum  should  be  divided  among  the  stockholders;  and  that  Mr.  McCabe 
and  the  other  officers  refused  so  to  do.  Charges  that  the  funds  of  the 
company  have  been  deposited  in  the  name  of  B.  F.  McCabe,  and  are 
drawn  <mi  his  check,  whereas  ^he  by-laws  require  them  to  be  deposited 
in  the  company's  name,  and  drawn  out  by  the  check  of  the  treasurer, 
countersigned  by  the  president;  that  the  president  makes  use  of  his 
position,  aided  by  the  treasurer,  in  evading  any  accounting  by  the 
former;  that  complainant  is  entitled  to  an  examination  and  inspection 
of  the  books  of  the  company  b}'  himsdf,  or  by  his  attorneys  and  ex- 
perts, and  that  this  is  wholly  denied  to  him  by  the  president  and  other 
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ofticers  of  the  company,  and  charges  that  this  refusal  is  for  the  purpose 
of  preventing  the  proper  appropriation  of  moneys  of  the  conipany.  The 
prayer  is  for  a  decree  for  such  examination  of  the  books  of  the  company 
as  he  is  entitled  to,  for  an  account  from  B.  F.  McCabe,  superintendent 
and  president,  for  declaration  of  a  dividend,  for  the  appointment  of  a 
receiver,  .for  a  sale  and  division  of  the  property.  This  bill  having  been 
tiled  on  24th  June,  the  complainant,  on  3Uth  June,  after  all  defendants 
bad  been  served  with  process,  made  his  motion,  notice  of  which  is 
dated  27th  June,  that  all  the  books  and  papers  of  the  company  be 
Jsrought  into  court  or  some  other  convenient  place  for  the  examination 
and  inspection  of  complainant  or  his  attorneys,  and  such  expert  book- 
keepers and  accountants  as  he  may  employ.  The  motion  is  resisted  by 
counsel  representing  the  company,  and  B.  F.  McCabe,  and  William 
Mure,  vice  president  and  secretary  and  treasurer. 
'  There  can  be  no  doubt  that  in  this  country  a  shareholder  has  the 
right,  under  proper  safeguards,  to  inspect  the  books  of  the  corporation, 
unless  the  charter  or  the  by-laws  provide  otherwise.  1  Whart.  Ev.  § 
746;  Ang.  &  A.  Corp.  §  681.  Mx.  Mornwetz  in  his  book  says  the  mem- 
bers of  a  simple  partnership  are  entitled  to  examine  the  partnership 
books  and  accounts  whenever  they  desire.  Corp.  §  478.  He  excludes 
large  joint-stock  companies  and  corporations  from  this  rule,  but  in  the 
same  section  says:  "However,  in  tlie  United  States  the  prevailing  doc- 
trine appears  to  be  that  the  individual  sbareholderB  in  a  corporation 
have  the  same  right  as  the  member^  of  an  ordinary  partnership  to  ex- 
amine their  company's  books,  although  they  have  no  power  to  interfere 
with  the  management."  It  is  insisted,  however,  that  the  normal  mode 
of  asserting  this  right  is  by  mandamus,  and  that,  complainant  having 
asked  it  in  this  bill  as  ancillary  to  the  equitable  relief  prayed,  the  court 
can  at  this  stage  examine  the  bill  and  decide  whether  it  gives  him  any 
locus  standi;  or  if  he  be  properly  in  court,  it  would  be  best  to  await  the 
making  up  of  the  issues  in  the  case  at  the  proper  time  or  proper  plead- 
ings. A  searching  criticism  of  the  bill  was  made  in  argument.  But, 
from  the  view  that  I  take  of  this  motion,  we  need  not  enter  upon  its 
examination.  As  a  matter  of  practice,  I  am  inclined  to  the  opinion 
that  the  court,  within  its  discretion,  can  order  corporate  authorities  to 
permit  a  shareholder  an  inspection  of  the  books  of  the  corporation  at  any 
stage  of  the  suit.  But  it  will  not  make  such  an  order  upon  the  filing 
of  the  bill,  or  before  the  parties  have  appeared  and  pleaded,  except 
under  the  most  pressing  necessity.  Indeed,  the  courts  of  equity  act 
€£  }Kirte  when  there  is  danger  of  immediate  or  irreparable  damage,  or  of 
some  impending  change  in  the  circumstances,  of  the  parties  whidi  may 
impede  justice  or  work  injustice.  When  these  reasons  do  not  exist, 
things  will  take  their  usual  course.  Where  the  order  would  be  equiva- 
lent to  a  decree  for  the  plaintiff,  the  court  will  refuse  it.  Daniells,  Ch. 
Pr.  star  page  1829.  Where,  also,  the  order  may  force  the  hand  of  the  de- 
fendant, and  compel  him  to  disclose  bis  defense  prematurely,  it  should 
be  refused.  The  first  prayer  in  this  bill  ia  for  the  inspection  of  these 
books,  in  the  worda  of  the  present  motion.     If  the  motion  be  granted, 
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this  mttdi  of  plaindff 's  case  is  gained.  It  may  be  that  his  whole  case 
may  be  decided.  Beside  this,  while  the  right  of  examination  of  the 
books  is  as  stated,  this  qualification  must  also  be  noted.  If  the  defend- 
dents  deny  that  complainant  is  a  stockholder,  or  aver  that  the  charter 
or  the  by-laws  of  the  company,  by  provisions  therein,  modify  this  right, 
isanes  would  be  raised  which  could  not  be  tried  at  this  stage  of  the  case. 
The  defendants  need  not  even  present  them  at  this  stage.  On  the  whole, 
it  seems  premature  to  grant  this  order  now.  The  motion  is  dismissed 
without  prqudice  to  the  renewal  of  the  motion  at  «  later  stage  of  the 


Cbosby  Lumber  Co.,  Limited,  v.  Smith. 
(CIreutt  Cowrt  vf  AppeciU,  Third  Circuit.    April  39, 1899.) 

1.  COBPOKATIOBS — BZOLUSIOIT  OT  BTOOKHOLDBIt— DjUIAOM. 

FlaintUt  and  others  formed  a  parte  ersbip,  to  which  plaliitlS  eontrlbttted  •  larg* 
part  of  the  capital,  in  the  form  of  real  and  personal  property.  Afterwards  it  was 
agreed  to  form  a  oorporaUon,  the  partnera  to  take  stock  therela  "to  the  fall  amount 
of  their  interest  in  the  firm  as  su<»i  interest  shall  appear  on  the  1st  day  of  October, 
1888. '  A  dispute  arose  as  to  the  amoan  t  of  plaintiff's  interest,  and  in  January, 
1889,  the  corporation  declared  his  interest  in  the  concern  forfeited,  and  exclnded 
Um  from  any  share  in  its  management.  He  then  brought  an  action  for  damages, 
which,  on  the  trial,  took  the  form  of  an  accounting  as  to  his  interest.  Held,  that 
nlalntifl  was  entitled  to  recover  the  value  of  his  interest  at  the  time  it  was  taken 
inaa  him,  and  that  in  computing  the  same  there  should  he  included,  not  only  the 
technical  profits,  but  also  the  increase  in  value  of  the  assets  of  the  ooncem. 

S.  BAM*— ISTBKMT. 

On  the  amount  thus  found  to  be  due,  plaintiff  was  entitled  to  Interest  from  the 
time  he  was  exclnded  from  the  ooncem. 

&  Samb— BvniBNOS— AsmSSIBILITT. 

Flaintift  teatifled  tiiat  he  also  pnt  into  the  ooncem  a  steam  boiler  owned  1^  bim, 
worth  SMW.  But 'on  the  books  of  the  company  he  was  credited  with  onlv  tSOO,  the 
other  taoo  iMintr  credited  to  N.,  anbther  stockholder,  who  had  formerly  been  in 
partnership  with  platntUL  Defendant  offered  in  evidence  a  paper  executed  lone 
after  the  formation  of  the  corporation,  and  purporting  to  be  an  assignment  bvK.  of 
a  lialf  interest  in  the  boiler.  Held,  that  the  paper  was  properly  excluded,  as  It 
could  liave  no  effect  upon  any  title  previonsly  vested  in  plaintiff. 

4.  Amui/— HAitia.Bia  Bbror— Instructiobs. 

Where  Instrootlons  to  the  jnir  are  proper  In  themselves,  *•»«  Sj'^f  »  *7;?"5JiLS 
rewon  therefor,  which  U  not  appUoable  to  the  case,  and  which  manUestiy  couM 
not  have  misled  the  lory,  is  no  ground  for  reversaL 

^  S*»»-R«VIBW— ASSIOBMBHTS  0»  EBBOB.  ^  _,,,.        ,  „._.»...  ,u^„  „n 

The  assiirnmentB  of  error  are  to  be  considered  with  reference  to  the  theory  on 
which  the  ^use  was  actuaUy  tried  by  mutual  consent  of  the  parties,  and  the  formal 
daim  made  in  the  statement  and  declaration  is  not  controlling. 
&  S41IB— Wbisbt  of  Kvidbbob— Amooht  o»  Vbbdiot.  ,,,._« 

Where  there  is  evidence  to  sustain  a  verdict,  a  circuit  court  of  aPP^f*  °"  "* 
power  to  reverse  the  judgment  thereon,  on  the  ground  that  the  jury  erred  in  tne 
amount  of  their  llndiBg. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Western  District 
of  Pennsylvania. 

Action  for  damages  by  John  Smith  against  the  Crosby  Lumber  Com- 
pany, Limited,  brought  originally  in  a  State  court,  and  afterwards  re- 
moved to  the  court  below.  Verdict  and  judgment  for  plaintiff  in  the 
sum  of  $10,527.84.     Defendant  brings  error.     AfBrmed. 

By  a  written  agreement,  John  Smith,  Louis  L.  Newerf,  and  Oscar 
Meyer  formed  acopartnership  under  the  name  of  Smith,  Newerf  &  Meyer, 
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in  the  business,  of  maou&ctaring  and  selling  lumber<    After  oooducting 

the  bnsiness  for  some  time,  they  converted  the  firm  into  a  corporation 
called  the  "  Crosby  Lumber  Company,"  turning  over  to  it  all  the  firm 
assets.  Each  partner  was  to  have  stock  in  proportion  to  his  interest  in 
the  firm  as  it  should  appear  October  1,  1888.  A  dispute  arose  between 
Smith  and  the  directors  of  the  corporation  as  to  the  amount  of  Smith's 
interest,  and  no  stock  was  issued  to  him.  In  January,  1889,  tiie  com- 
pany declared  his  interest  therein  forfeited.  Smith  thereupon  brought 
this  action  for  damages.  At  the  trial  the  case  took  the  form  of  a  state> 
ment  of  accounts  between  the  parties. 

Smith  testified,  among  other  things,  that  he  put  into  the  firm  of  Smith, 
Newerf  &  Meyer  various  items  of  real  and  personal  property,  which 
were  turned  over  to  the  corporation;  that  he  and  Newerf  had  been  in 
business  together  prior  to  the  formation  of  that  firm,  and  had  turned 
their  assets  into  it;  that  afterwards  they  had  a  settlement  between  them- 
selves, from  which  it  appeared  that  all  the  property  so  turned  in  belonged 
in  fact  to  Smith,  and  that  it  was  thereupon  credited  to  him  personally  upon 
the  new  firm's  books.  The  books  themselves  contained  among  the  credits 
to  John  Smith  the  following  item:  "Accountof  L.  L.  Newerf,  $3,312.15." 
Smith  also  testified  that  he  put  into  the  Crosby  Lumber  Company  a 
steam  boiler,  worth  $400.  It  appeared  that  the  company  only  credited 
him  with  $200  for  this  item,  and  that  it  credited  the  other  $200  to 
Newerf.  Defendant  ofiered  in  evidence  a  paper,  executed  in  January, 
1889,  purporting  to  be  an  assignment  by  Newerf  to  the  corporation  of 
one  half  interest  in  the  boiler,  but  it  was  excluded  on  plaintiff's  objeo> 
tion. 

The  company  had  also  charged  against  Smith  an  item  of  S200,  which 
one  of  the  directors  testified  was  paid  to  one  Rose  for  a  tr^t  of  5  acres  of 
land,  which  Smith  had  agreed  to  convey  to  the  company,  but  which 
he  had  failed  to  do.  Smi^  testified  that  this  piece  of  land  was  not  in- 
cluded in  the  agreement;  that  he  had  purchased  it  individually  some 
time  before,  but  bad  faUed  to  obtain  title  because  of  some  outstanding 
claim;  that  he  had  used  the  lands  for  banking  logs,  but  because  of  th^ 
impeifect  title  was  compelled  to  abandon  it,  whereupon  he  obtained  per- 
mission of  one  McKean  to  use  a  certain  tract  belonging  to  him  for  that 
purpose;  that  when  the  Crosby  Lumber  Company  was  formed  McKean 
refused  to  allow  further  use  of  this  land  without  compensation,  where- 
upon it  was  purchased  by  the  concern  for  the  $200  in  question.  In  re- 
spect to  this  matter  the  court  charged  the  jury  as  follows:  "There  is 
another  question  as  to  the  shortage  of  $200  on  the  five-acre  claim.  If 
you  believe  the  plaintiff's  statement  as  to  that,  you  will  consider  that 
item,  as  it  is  within  the  statute  of  frauds.  If  you  believe  the  defend- 
ant's statement  in  regard  to  that,  *  *  *  then  you  will  find  the 
value  of  that,  and  deduct  it  from  the  total  amount  of  the  valuation  of 
the  plaintiff's  interest."  Upon  this  question  the  plaintiff  proposed  the 
following  point:  "  The  contract  to  convey  the  property  afterwards  pur- 
chased from  Rose  was  an  oral  one,  and  is  within  the  statute  of  frauds; 
and  hence  the  charge  against  the  plaintiff  of  $200,  the  amount  paid  to 
Rose,  cannot  be  sustained."    To  this  the  court  answered:  "AMimed 
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if  yoa  find  the  &cts  in  relation  to  this  item  to  be  as  daimed  by  the 
plaintiff."     The  other  facts  fully  appear  from  the  opinion. 

Simon  Fldachmann,  (Joseph  L.  Oreenwald  and  Shiridan  Oortm,  on  the 
brief,)  for  plain tiSf  in  error. 

J.  M.  MeCl-jre  and  P.  R.  Cotter^  QEugau  MvUm,  on  the  brief,)  for  defend- 
ant in  error. 

Before  Achjsson,  Circuit  Judge,  and  Butlbk  and  Gbeek,  District 
Judges. 

AcHBsoH,  Circuit  Judge.  By  a  written  agreement  dated  September 
20,  1887,  John  Smith,  (the  plaintiff  below  and  defendant  in  error,) 
Louis  L.  Newerf,  and  Oscar  Meyer  formed  a  copartnership  under  the 
firm  name  of  Smith,  Newerf  &  Meyer,  in  the  business  of  manufactur- 
ing and  selling  lumber,  and  in  some  related  enterprises.  Smith  was  to 
contribute  to  the  partnership  his  undivided  one-half  interest  "  in  about 
twenty-eight  acres  of  land,"  with  the  appurtenanoes,  at  the  agreed  value 
of  97,500.  and  also  his  like  interest  in  certain  personal  property,  to  be 
inventoried  within  one  week  before  October  1,  1887,  at  its  then  market 
value.  After  the  partnership  business  had  begun, — on  March  29, 1888, 
— the  three  named  persona  and  Theodore  H.  Meyer,  Jr.,  entered  into  a 
written  agreement  for  the  formation  of  an  inooi^orated  stock  company, 
to  be  called  "the Crosby  Lumber  Company;  limited,"  to  prosecute  the 
same  business,  and  the  said  firm  thereby  agreed  to  sell,  transfer,  and 
convey  to  the  incorporated  company  all  the  property,  real  and  personal, 
then  owned  by  .the  firm,  and  all  which  should  be  owned  by  the  firm  on 
October  1,  1888;  "the  stock  of  said,  company"  (the  agreement  pro- 
vides) "to  be  held  by  five  pereons,  four  of  whom  shall  be  the  parties  to 
this  contract  for  a  sum  of  money  equal  to  the  value  of  the  property  of 
said  firm,  as  shown  by  the  inventory  taken  and  dated  on  the  Ist  day  of 
October,  1887,  less  any  and  all  debts  of  said  firm,  together  with  three- 
sevenths  of  any  and  all  profits  made  during  the  year  ending  October  1 , 
1888,  as  shown  by  an  inventory  to  be  taken  on  the  Ist  day  of  October, 
1888."  The  agreement  thus  concludes:  "  It  is  further  agreed  that  the 
•aid  John  Smitiii,  Louis  L.  Newerf,  and  Oscar  Meyer  shall  take  stock  in 
the  proposed  company  to  the  full  amount  of  their  interest  in  the  firm, 
as  such  interest  shall  appear  on  the  1st  day  of  October,  1888."  On  or 
about  the  date  last  mentioned  a  dispute  arose  between  Smith  and  the 
directors  of  the  Crosby  Lumber  Company  as  to  the  value  of  his  interest 
in  the  concern,  and  the  amount  of  corporation  stock  to  which  he  was 
entitled.  No  stock  was  ever  issued  to  him,  but  in  January,  1889,  his 
stock,  so  called,  or  his  interest  in  the  concern,  was  declared  by  the  aa- 
poratiiMi  to  be  f(»feited,  and  was  so  treated  by  the  company.  There- 
after Smith  was  excluded  from  participation  in  the  ^fifairs  of  the  com- 
pany. In  March,  1889,  he  brought  this  action  against  the  Crosby 
Lumber  Company,  Limited. 

At  the  trial  the  defendant  did  not  insist  upon  the  forfeiture,  and  the 
case  was  tried  upon  its  substantial  merits,  wiUiont  reference  to  the  plead- 
ings.   The  judge  bdow,  in  ovenoling  a  taootion  for  a  new  trial,  said: 
v.61«.no.8— ^ 
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"The  cas«,  however,  was  tried  by  botd  parties  without  regard  to  the  affida- 
vit or  pleas,  and  resolved  itself  practicaUy  into  a  statement  of  accounts  be- 
tween the  plaintifT  and  defendant,  with  a  view  to  ascertaining  the  value  of 
his  interest  <n  the  assets  of  the  defendant  company  at  the  time  of  its  forfeiture 
b;  defendant  company."  * 

The  record  shows  that  this  is  a  correct  statemeut;  and  the  printed 
brief  of  the  counsel  for  the  plaintiff  in  error  submitted  to  us  states: 
"The  trial  in  fact  took  the  form  of  an  accounting  between  the  parties, 
and  the  questions  and  figures  submitted  to  the  jury  were  numerous  and 
intricate."  Clearly,  then,  the  assignments  of  error  are  to  be  considered 
with  reference  to  the  course  the  trial  actually  took  by  the  mutual  con- 
sent of  the  parties,  and  the  formal  claim  made  by  the  plaintiff  in  bis 
statement  and  declaration  is  not  controlling. 

Upon  the  subject  of  the  amount  recoverable  by  the  plaintiff  the  court 
below  charged  the  jury  as  follows: 

"Now,  you  must  first  ascertain  what  his  [John  Smitli's]  interest  was  worth 
in  lb88.  on  October  1st,  when  the  corporation  defendant  took  the  business,  or 
is  supposed  to  have  tHken  it,  under  the  agreements.  In  order  to  find  that, 
you  will  take  what  both  parties  agree  upon  as  the  amount  of  money  value  of 
bis  contributions  to  the  firm, — some  forty-odd  thousand  dollars.  There  is  a 
dispute  between  the  parties  as  to  the  actual  amount  of  his  contributions.  On 
the  one  hand,  he  claims  to  have  put  into  the  firm,  in  addition  to  the  $40,- 
895.40,  which  is  conceded,  a  -further  item  of  $7,  and  a  further  item  of  $400 
for  a  boiler.  You  have  heard  the  testimony  as  to  those  two  amounts,  and  it 
is  for  you  to  say,  in  the  first  place,  how  much  the  amount  of  hia  contribution 
should  be.  To  that  you  should  add  the  increase  in  the  value  of  the  interest 
in  the  partnership,  as  shown  by  the  profits  made  by  the  partnership,  or  any 
increase  in  its  assets,  as  shown  by  a  comparison  between  the  resources  and 
liabilities,  and  add  to  the  640,000  his  proportionate  part  of  that  increase  in 
value  of  those  profits.  That  will  then  bring  you  to  the  1st  of  October,  1888; 
and  to  that  you  stioald  add  bis  proportion  of  the  profits  made  by  the  Crosby 
Lumber  Company  between  October,  1888,  and  January,  1889,  the  time  of  the 
forfeiture,  if  the  testimony  is  sufficiently  accurate  to  enable  you  to  do  so." 

One  of  the  assignments  of  error  is  to  the  above-quoted  part  of  the 
charge,  and  it  is  strenuously  contended  that  the  court  erred  in  author- 
izing and  directing  the  jury  to  add  to  the  plaintiff's  contributions  and 
«hare  of  the  profits  a  further  allowance  for  the  increase  in  the  value  of 
the  assets.  The  position  thus  taken  is  that,  in  ascertaining  the  value  of 
^he  plaintiff's  interest,  he  was  entitled  to  a  share  of  the  profits  in  the  re* 
•tricted  sense  of  gains  realized  from  a  business,  and  distributable  as  ac- 
tual earnings  among  the  members  of  a  firm  or  the  stockholders  of  a  cor- 
poration, but  he  was  to  be  excluded  from  participating  in  the  increased 
value  of  the  unsold  assets  of  the  concern.  Is  this  a  sound  view  of  the 
plaintiS^s  rights  upon  the  facts  of  the  case?  By  the  terms  of  the  con- 
tract of  March  29,  1888,  the  members  of  the  firm,  respectivdy,  were  to 
have  stock  in  the  new  company  "to  the  full  amount  of  their  interest  in 
the  firm,  as  such  interest  shall  appear  on  the  Ist  day  of  October,  1^88." 
But,  BO  far  as  the  plaintiff  was  concerned,  that  contract,  in  effect,  was 
wholly  repudiated  by  the  corporation  defendant.  Not  only  did  the 
plaintiff  receive  no  stock,  but  his  entire  interest  in  the  concern  was  ap- 
propriated by  the  defendant.     In  any  just  accounting,  then,  between 
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the  parties,  oonld  the  plaintiff  be  deprived  of  all  bede&t  lesulting  from 
the  increased  value  of  tbe  general  assets?  Sorely  not;  for  so  to  hold 
would  be  to  give  a  premium  to  wrongdoing.  We  find  nothing  in  the 
written  contracts,  nor  in  the  authorities  cited,  to  give  countenance  to  a 
result  so  inequitable.  The  decisions  relied  on  are  not  in  point,  for  they 
simply  define  what  the  technical  profits  of  a  business  are  <  in  the  sense 
of  net  gains  upon  com[^eted  transactions.  We  are  of  the  opinion  that 
the  plaintiff  was  justly  entitled  to  recover  the  value  of  his  interest  in  the 
company  at  the  time  it  was  wrongfully  taken  from  him,  and  that  a  legit> 
imnte  item  in  computing  such  value  was  the  plaintiffs  share  of  the  in- 
crease  in  the  value  of  the  assets  of  the  eoncem,  in  addition  to  his  proper 
share  of  the  earned  profits  in  the  technical  sense  of  that  term.  It  does 
not  appear  that  it  made  any  difference  in  result  whether  the  value  of  the 
plaintiff's  interest  was  ascertained  as  of  October  1,  1888,  when  the  ooa- 
tract  should  have  been  carried  oat,  or  aa  of  January,  1889,  when  the  for- 
feiture was  oiforced.  But,  the  earlier  date  having  been  adopted  for 
such  valuation,  we  see  nothing  wrong  in  allowing  the  plaintiff  a  prop« 
share  of  the  profits  between  October  1st  and  the  succeeding  January, 
when  his  interest  was  absolutely  lost  to  him  by  the  action  of  the  defend- 
ant. We  cannot  sustain  the  assignment  of  error  to  the  charge  of  tbe 
court  with  respect  to  the  allowance  of  interest  from  January,  1889.  The 
plaintiffs  claim  was  not  for  mere  unliquidated  damages.  The  defend- 
ant had  in  its  hands  his  money, — or  property,  which  was  the  equiva- 
lent,— and  when  the  balance  was  struck,  and  the  amount  coming  to  the 
plaintiff  was  ascertained,  interest  thereon  was  justly  demandable. 

We  think  the  court  properly  refused  to  affirm  the  defendant's  sixth 
point.  There  certainly  was  evidence  for  the  consideration  of  the  jury 
that  the  plaintiff  had  acquired  the  interest  of  Louis  li.  Mewerf  in  the 
firm  of  Smith,  Newerf  &  Meyer.  .  Not  only  did  the  plaintiff  himself  so 
testify,  but  the  books  of  the  firm  and  of  the  defendant  contained  entries 
tending  to  show  the  transfer  to  the  plaintiff  of  Newerf's  interest. 

No  error  was  committed  in  rejecting  the  offer  of  the  assignment  of 
January  14, 1889,  from  Newerf  to  the  defendant  of  a  half  interest  in  the 
iron  boiler.  The  plaintiff  was  a  stranger  to  that  paper,  and  his  prior 
rights  could  not  be  affected  by  anything  therein  contained.  . 

As  both  the  fifteenth  and  twentieth  assignments  of  error  relate  to  the 
item  of  $200,  the  purchase  money  for  land  paid  to  Rose,  they  may  be 
considered  together.  Whether  the  defendant  was  entitled  to  credit  for 
that  sum  depended  upon  what  the  true  state  of  facts  was.  If  the  de- 
fendant's version  of  the  transaction  was  correct,  then  the  credit  was 
i^btly  claimed;  but,  if  the  plaintifiTs  version  was  correct,  the  defendant 
was  not  entitled  to  the  credit.  So  the  court  distinctly  charged.  The 
allowance  or  disallowance  of  this  credit  was  made  to  turn  upon  the  jury's 
finding  of  the  facts.  They  were  instructed,  in  substance,  that,  if  they 
believed  the  defendant's  statement  in  regard  to  tbe  matter,  they  should 
allow  the  credit,  but,  if  they  believed  the  plaintiff's  statement,  the  credit 
Bhoold  be  disallowed.  Therefore,  if  what  was  84id  by  the  court  in  re- 
aped to  tiie  irtatute  of  ftauds  was  ettcsieous,  it  was  altogether  a  iuurmlsA 
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error.     It  was  an  irrelevant  reason  for  instructions  proper  in  themselves. 
[t  is  qnite  impossible  that  the  jury  could  have  been  misled  thereby. 

The  twenty-sixth  assignment  of  error  is,  in  snbstanoe,  that  the  court 
erred  in  refusing  to  grant  a  new  trial  upon  the  ground  that  it  appeared 
upon  the  record  that  the  verdict  is  wholly  unsupported  by  the  evidence. 
It  is  hardly  worth  while  to  say  that  the  overruling  of  a  motion  for  a  new 
trial  of  itself  cannot  be  assigned  for  error.  Van  Stone  v.  Mant^aOurmg 
Co.,  142  U.  S.  128,  12  Sup.  Ct.  Rep.  181.  It  is,  however,  here  urged 
that  the  evidence  embodied  in  the  bill  of  exceptions  shows  that  the  ver> 
diet  is  wholly  unsupported  by  evidence.  Bat  we  are  unable  to  adopt 
that  view.  Undoubtedly  there  was  evidence  to  sustain  the  verdict.  fie> 
yond  that  we  cannot  lo^.  If  the  jury  erred  in  the  amount  of  their 
finding,  it  is  not  within  our  power  to  rectify  their  mistake.  We  have 
thus  specially  noticed  all  the  assignments  of  error  which  were  orally  dis- 
cussed by  counsel.  The  other  assignments  we  will  not  particularly  men- 
tion. We  must  content  ourselves  with  saying  that  we  have  carefully  ex- 
amined and  considered  them  all,  and  fail  to  discover  in  any  of  them 
ground  for  disturbing  the  judgment  below.  After  a  patient  consideia* 
tion  of  the  whole  record,  our  conclusion  is  that  the  judgment  of  tha 
court  below  must  be  affirmed. 


NoBTHEBN  Pac.  R.  Co.  ».  Wkioht,  County  Treasnicfr.      * 
(Ciroutt  Court,  D.  Montana.   June  IB,  18B3.) 

1.  PoBua  tiAsas— RAiutOAS  Obahtb — Stati.  Taxation. 

The  grant  of  lands  to  the  Northern  Pacific  Railroad  Company,  under  Act  July 
S,  1864,  was  a  present  grant,  which  attached  to  the  speciflc  sections  as  they  became 
capable  of  Identification  by  the  definite  location  of  the  road;  and,  upon  a  report  by 
the  government  snrreyors  that  the  landa  snrvoyed  are  nonmineral,  such  lands 
become  subject  to  state  taxation,  although  the  land  commissioner  refuses  to  issue 
patent*  therefor  until  further  satisfied  that  the  lands  are  in  fact  nonminenri. 
Northtm  Pac  B.  Co.  v.  WdUter,  47  Fed.  Bep.  681,  followed. 

S,  SaJIB— MONMIHEhAI.  IiAin>»— IiAXD  COMMISSIONKR'S  DbOIBIOK. 

Since  the  determination  of  the  mineral  or  nonmineral  character  of  such  land* 
must  to  upon  evidence  eztrinalo  of  any  terms  of  the  grant,  it  is  not  neoessary  that 
the  land  commissioner  shall  pass  upon  the  question,  before  It  can  be  jadloially 
determined  whether  certain  sections  are  reserved  by  the  grant  because  of  thMX 
mineral  character. 

In  Equity.  Bill  by  the  Northern  Pacific  Railroad  Company  against  F. 
E.  Wright,  treasurer  of  Fergus  county,  Mont.,  to  enjoin  the  collecticHi 
of  taxes.     Heard  on  demurrer  to  the  bill.     Demurrer  sustained. 

OuUm,  Sanders  &  Shetton,  (f  .  M.  Dudley  and  /.  B,  MeNamee^  of  coun- 
sel,) for  complainant. 

Henri  J.  Haskell,  for  defendant. 

Kkowux  ,  District  Judge.  This  is  a  suit  brought  by  plaintiff  to  enjcrfn 
defendant,  as  treasurer  of  Fei^^us  county,  Mont.,  from  selling  oectaiir 
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lands  claimed  by  plaintifif  to  belong  to  it  as  part  of  its  grant  from  the 
United  States,  in  default  of  the  payment  of  the  taxes  assessed  thereon. 
The  ground  for  the  injunction  is  that  such  sale  would  cast  a  cloud  upon 
plaintifi's  title  to  the  same.  The  bill  shows  that  the  lands  are  odd  sec- 
tions within  the  limits  of  plainti3''s  grant,  and  were  public  lands,  not 
reserved,  sold,  granted,  or  otherwise  appropriated,  and  free  from  pre- 
emption or  other  claims  or  rights,  at  the  time  the  line  of  plaintiff's  rail- 
road was  definitely  fixed,  and  a  p'.at  thereof  filed  in  the  office  of  the 
couomissiouer  of  the  general  land  office.  The  bill  shows  that  the  rail- 
road of  plaintift'  has  been  completed  and  accepted,  but  that  the  com- 
missioner of  the  general  land  office  of  the  United  States  has  refused  to 
issue  to  plaintiff  patents  for  said  lauds,  as  required  by  the  fourth 'section 
of  the  act  of  congress  making  the  grant  of  land  to  plaintiff.  The  reason 
assigned  is  because  plaintiff'  has  failed  and  refused  to  file  with  such 
commissioner  of  the  general  laud  office  affidavits  showing  the  nonmin- 
eral  character  of  said  land.  It  further  appears  that  the  question  as  to 
whether  or  not  said  lands  passed  to  plaintiff  is  in  controversy,  and  the 
same  is  now  pending  and  undecided  before  said  commissioner.  The  bill 
also  sets  forth  "  that  said  lands  have  been  surveyed  by  United  States 
suHi'eyors,  and  have  been  reported  by  said  surveyors  to  be  nonmineral 
lands,  and  agricultural  in  character;  that  said  lands  were  not,  July  2, 
1864,  or  July  6,  1882,  known  mineral  lands,  and  no  mineral,  other 
than  coal  and  iron,  has  been  discovered  upon  said  lands;"  and,  further, 
"that  the  lands  granted  to  your  orator  [plaintiff]  in  the  state  oi  Montana 
have  never  been  s^regated  from  the  public  lands,  and  have  never  been 
identified,  and  the  boundaries  of  the  specific  lands  in  said  state  granted 
to  your  orator  as  aforesaid  have  never  been  ascertained  or  determined, 
except  as  herein  stated."  The  contention  on  the  part  of  plaintiff  is  that, 
as  it  has  never  been  awarded  a  patent  by  the  commissioner  of  the  gen- 
eral land  office  therefore  the  said  lands  have  not  been  segregated  from 
the  mass  of  public  lands,  and  have  never  been  identified;  that  a  patent 
to  said  lands  is  necessary  to  accomplish  this  result.  The  position  as- 
sumed is  that  it  cannot  be  determined  whether  or  not  these  lands  are 
nonmineral,  and  passed  to  plaintiff  with  their  grant,  until  the  land 
department  of  the  United  States  determines  their  character,  and,  if 
agricultural,  issues  to  it  a  patent  therefor;  that  it  ought  not  be  called 
upon  to  pay  the  taxes  on  said  land  until  it  is  fully  determined  that  it 
owns  the  same;  that  something  remains  to  be  done  by  the  United  States 
through  its  land  officers  before  Ibis  determination  is  fully  reached.  I  do 
not  believe  this  contention  can  be  maintained.  The  grant  to  plaintiff  is 
of  a  legal  title,  and  the  lands  are  identified  by  the  terms  of  the  grant. 
They  are  "nonmineral  public  lands,"  of  which  the  United  States  have 
full  title,  not  reserved,  sold,  granted,  or  otherwise  appropriated,  and 
free  from  pre-emption  or  other  claims  or  rights,  at  the  time  the  line  of 
said  road  is  definitely  fixed,  and  a  plat  thereof  filed  in  the  office  of  the 
commissioner  of  the  general  land  office;  "and  through  the  territories  the 
lands  are  20  sections,  designated  by  odd  numbers,  on  each  side  of  the 
road  as  definitely  fixed."     In  the  case  of  Railway  Co.  v.  Dunmeyer,  113. 
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U.  S.  629,  5  Sup.  Ct.  Rep.  566,  the  supreme  court  held  that  the  filing  of 
the  map  of  definite  location  of  the  railroad  determined  and  fixe<l  the 
lands  granted  the  railroad  company  by  act  of  congress.  The  grant  under 
consideration  in  that  case  was  similar  in  terms  to  that  of  the  grant  to 
plaintiff.  The  conclusion  reached  in  the  case  of  Northern  Pac.  R. 
Go.  V.  Trail  Co.,  115  U.  S.  GOO,  6  Sup.  Ct.  liep.  201,  as  to  tlie  nature 
of  the  title  held  by  the  Northern  Pacific  Railroad  Company  to  the  land 
granted  to  it  by  the  act  of  congress,  must  be  considered  as  superseded 
by  the  rule  concerning  the  same  announced  in  BuUz  v.  Railroad  Co.,  119 
U.  S.  55,  7  Sup.  Ct.'llep.  100;  Wiscomin  Cent.  R.  Co.  v.  Price  Co.,  133 
U.  S.  496,  10  Sup.  Ct.  Rep.  341;  and  in  St.  Paul  <fr  P.  R.  Co.  v.  Noi-th- 
em.  Pac.  R.  Co.,  139  U.  S.  1,  11  Sup.  Ct.  Rep.  389.  In  the  second  of 
these  cases  the  supreme  court  said  of  a  grant  similar  in  terms  to  the 
one  under  consideration: 

"  The  title  conferred  by  the  grant  was  necessarily  an  imperfect  one,  because, 
until  the  lands  were  ideatitied  by  the  delinite  location  of  the  road,  it  could 
not  be  known  what  specific  lands  would  be  embraced  in  the  sections  named. 
The  grant  was  therefore,  until  such  location,  a  float;  but  when  the  route  of 
the  road  was  definitely  fixed  the  sections  granted  became  susceptible  of 
identification,  and  the  title  attached  to  them,. and  took  effect  as  of  the  date  of 
the  grant,  ao  as  to  cut  off  alt  intervening  claims." 

Again,  in  speaking  of  the  effect  of  a  patent,  the  court  said: 

"The  subsequent  issue  of  the  patents  by  the  United  States  was  not  essential 
to  the  right  of  the  company  to  those  parcels,  although  in  many  respects  they 
would  have  been  of  great  service  to  it." 

In  the  last  of  the  above  cases  the  very  grant  for  consideration  here  was 
again  considered,  and  the  supreme  court  said,  of  the  teniis  in  the  third 
section  of  that  grant:  "Tiie  words  also  import  a  transfer  of  a  pi-esent 
title,  not  a  promise  to  transfer  one  in  future;"  and  said  of  the  patent  to 
such  granted  lands,  "Tiie  previous  grant  or  confirmation  is  in  no  re- 
spect impaired  thereby  or  its  construction  affected."  In  this  case  it  was 
asserted  that  the  patent  of  such  lands  was  not  that  by  which  the  lands 
were  granted,  but  only  a  confirmation  of  tlie  title  which  had  been  granted 
by  the  act  of  congress  to  tlie  same;  that  the  patent  was  evidence  that  the 
terms  of  the  grant  had  been  complied  with.  I  think  it  maj'  be  asserted 
safely  that,  under  these  recent  decisions,  plaintiff  received  a  present  legal 
title  to  the  land  embraced  in  its  grant,  and  that  said  land  became 
identified  when  the  definite  route  of  plaintifTs  road  was  definitely  fixed, 
and  a  plat  thereof  filed  in  the  office  of  the  commissioner  of  the  gen- 
eral land  office;  that  is,  they  were  then  capable  of  being  identified  bj' 
evidence.  The  terms  of  the  grant  would  preclude  the  idea  that  these  lands 
were  to  be  identified  by  the  commissioners  of  the  general  land  office. 
The  fourth  section  of  the  act  making  the  grant  to  plaintiff  provides  for 
the  appointment  of  commissioners  to  examine  each  consecutive  25  miles 
of  plaintifTs  railroad  when  built,  and  make  a  report  to  the  president, 
and,  "if  it  appears  that  such  section  of  road  as  the  commissioners  may 
report  on  have  been  completed  in  a  good,  substantial,  and  workmanlike 
manner,"  "patents  of  land,  as  aforesaid,  shall  he  issued  to  said  company, 
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coafiTining  to  said  company  the  right  and  title  to  said  landa  sitaate  op- 
posite to,  and  coterminous  with,  said  completed  section  of  said  road." 

What  are  the  said  lands  aforesaid?  Tho  lands  granted  to  plaintiff. 
It  is  true  the  lands  aie  to  be  nonmineral,  nud,  as  far  as  the  United 
States  is  concerned,  the  commissioner  of  the  general  land  office  is  called 
upon  to  determine  their  character  when  issuiug  a  patent,  and  in  the  absence 
of  mistake  or  fraud,  the  United  States,  and  those  claiming  under  the 
same,  would  be  bound  by  this  determination.  But  would  plaintiff  be 
bound  thereby?  Plaintiff  has  receivetl  title  to  its  lauds  by  virtue  of  an 
act  of  congress.  An  act  of  congress  making  a  direct  grant  of  lands  is 
better  evidence  of  title  than  a  patent.  Qrignon'i  Lesaeea  v.  A^m-,  2  How. 
319;  Lnngdeau  v.  Hanea,  21  Wall.  521. 

The  plaintiff  stands  clothed  with  a  title  equal,  if  not  superior,  to  a 
title  granted  by  patent.  Suppose,  the  commissioner  of  the  general  land 
office  .should  decide  that  «  given  piece  of  land  was  mineral,  and  hence 
not  granted  to  plaintiff,  would  this  be  an  adjudication  of,  and  a  determ- 
ination of,  plaintiff's  rights  to  that  land  ?  I  am  satisfied  it  would  not. 
In  the  case  of  Mining  Go.  v.  GampbtU,  135  U.  S.  286,  10  Sup.  Ct.  Rep. 
765,  the  supreme  court  said: 

"Where  each  party  bas  a  patent  from  the  govemenent,  and  the  question  is 
a»  to  the  superiority  of  the  title  under  these  patents,  if  this  depends  upon  ex- 
trinsic facts  not  shown  by  the  patents  themselves,  we  think  it  is  competent 
in  any  judicial  proceedings,  when  this  question  of  superiority  of  title  arises. 
to  establish  it  by  proof  of  these  facts.  We  do  not  think  that  the  govprnrcent  of 
the  United  States,  having  issued  a  patent,  can,  by  the  authority  of  its  own 
officers,  invalidate  that  patent  by  the  issuing  of  a  second  one  for  the  same 
property." 

So,  I  might  say,  I  do  not  think  where  the  government  of  the  United 
States,  baviug  made  a  grant  of  certain  lands  to  plaintiff,  can,  by  the 
authority  of  its  own  officers,  invalidate  that  grant  by  the  issuing  of  a 
patent  (Jierefor  to  a  party  not  named  in  the  grant.  In  the  case  of  Davis 
V.  Wid)bold,  139  U.  8.  507,  H  Sup.  Ct.  liep.  628,  the  supreme  court 
held  that,  where  two  parties  had  obtained  patents  to  the  same  piece  of 
ground,  evidence  could  be  introduced  to  show  that  the  land  was  not 
mineral  at  the  time  of  the  application  for  a  patent  to  the  probate  judge 
in  trust  for  the  same  as  a  town  site,  and  that  it  was  not  mineral  at  the 
time  of  the  trial.  The  claimant  under  the  mineral  patent  in  that  case 
claimed  that  the  patent  to  him  was  a  conclusive  presumption  that  the 
land  was  mineral,  but  the  supreme  court  held  that,  where  both  parties 
held  patents,  the  facts  could  be  shown.  And  this  is  certainly  in  ac- 
cordance with  the  functions  pertaining  to  the  commissioner  of  the 
general  land  office.  When  a  party  has  received  title  to  land,  the  com- 
misuoner  is  not  called  upon  to  determine  whether  that  is  a  valid  title  or 
not.  If  BO,  then  there  would  be  uo  necessity  of  suits  on  the  part  of  the 
general  government  to  set  aside  patents  obtained  by  his  action.  In  the 
case  of  U.  S.  v.  Stone,  2  Wall.  525,  the  supreme  court  said:  "  But  one 
officer  of  the  land  office  is  not  competent  to  cancel  or  annul  the  acts  of  his 
piedeoessoi.     That  is  a  judicial  act,  and  requires  the  Judgment  of  a 
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court."  In  (he  case  of  U.  S.  v.  Mnor,  114  U.  S.  233,  5  Sup.  a.  Rep. 
836,  the  supreme  court  pointed  out  that  generally  the  action  of  the  land 
department,  in  its  full  sense,  must  not  be  considered  judicial.  If  a 
man  has  received  title  to  land,  he  cannot  be  deprived  of  this  by  any  ex 
parte  proceeding  in  the  land  office.  How,  then,  is  the  fact  t|iat  land  is 
mineral  or  nonmineral  to  be  determined?  I  answer,  by  proof  of  the 
facts  as  to  its  character.  Plaintiff  has  in  several  cases  brought  actions 
to  recover  possession  of  land,  and  for  trespass  upon  land  within  its  grant 
for  which,  at  the  time  of  the  commencement  of  the  action,  it  had  re- 
ceived no  patent.  The  case  of  BuUz  v.  Railroad  Co.,  supra,  appears  to 
have  been  a  case  of  this  character.  If  plaintiff 's  lands  cannot  be  con- 
sidered identified  until  the  commissioner  of  the  general  land  office  ide- 
termines  the  question  as  to  whether  the  land  is  mineral  or  not,  I  do  not 
see  how  plaintiff  can  maintain  either  an  action  at  law  or  a  suit  in 
equity  in  regard  thereto.  What  judgment  would  plaintiff  be  entitled 
to  in  any  case  in  regard  to  lands  which  have  not  been  identified  as 
its  lands?  If  the  matter  of  the  identification  of  plaintiff's  lands  is  to 
be  left  entirely  to  the  commissioner  of  the  general  land  office,  a  court 
has  no  right  to  proceed  by  evidence  to  identify  such  lands.  A  patent, 
under  such  a  condition  of  affairs,  is  something  more  than  a  continua- 
tion of  a  previous  grant, — something  more  than  the  evidence  that  the 
terras  of  the  grant  have  been  complied  with  by  plaintiff.  It  is  the  only 
means  of  the  identification  of  the  lands  specified  in  the  grant.  Hold- 
ing, then',  as  I  do,  that  the  question  as  to  whether  the  lands  named  in 
plaintiff's  bill  are  those  granted  to  it  can  be  established  by  evidence,  I 
cannot  find  that  plaintiff  has  shown  any  ground  for  any  equitable  relief 
in  this  case.  If  plaintiff  can  show  that  certain  lands  are  those  embraced 
in  its  grant,  by  evidence  other  than  a  patent,  then  the  assessor  and 
treasurer  of  Fergus  county  have  the  means  of  determining  whether  any 
given  piece  of  land  belongs  to  plaintiff  in  the  same  way.  If  the  lands 
mentioned  in  plaintiff's  bill  are  its  lands,  no  ground  for  equitable  relief 
is  presented.  If  they  are  not  plaintiff's  lands,  the  appeal  to  this  court 
is  unavailing.  The  case  of  Northern  Pa-c.  R.  Co.  v.  Walker  Co.,  47  Fed. 
Rep.  681,  is  one  which  in  many  particulars  is  identical  with  this.  'Hie 
learned  court  in  that  case  denied  the  prayer  of  complainant  for  an  in- 
junction restraining  the  collection  of  a  tax,  levied  upon  certain  lands 
embraced  in  plaintiff's  grant,  by  the  authority  of  the  laws  of  North 
Dakota.  The  decision  in  that  case  was  based  largely  upon  the  view 
that,  as  the  bill  showed  that  the  land  was  not  known  to  be  mineral  land 
at  the  date  of  the  definite  location  of  plaintiff's  road,  it  passed  to  plain- 
tiff in  its  grant  of  land.  This  view  was  supported  by  the  decision  of 
Judge  Sawyeb,  in  the  case  of  Railroad  Co.  v.  Barden,  46  Fed.  Rep. 
692.  I  do  not  think  it  necessary  to  base  the  ruling  of  this  court  in 
this  case  upon  anything  decided  in  that  case,  or  insert,  into  the  act 
making  a  grant  of  lands  to  plaintiff,  terms  and  language  not  found  in 
said  act  of  congress,  which  would,  in  my  judgment,  materially  enlarge 
the  extent  of  the  grant,  and  violate  what  I  believe  to  be  the  established 
rules  of  the  supreme  court  in  construing  such  grants;  but  rather  upon 
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the  grotind  that  the  question  as  to  whether  the  lands  named  in  the 
bill  are  of  the  character  and  description  embraced  in  plaintifT's  grant 
are  facts  to  be  determined  by  the  evidence  in  any  given  ease.  If  the 
question  were  as  to  whether  the  land  named  in  the  bill  was  known  to  be 
mineral  or  not,  at  the  time  of  the  definite  location  of  plaintifF  's  railroad, 
this,  it  appears  to  me,  would  have  to  be  supported  by  evidence  extrinsio 
of  any  terms  in  the  grant.  I  know  of  no  means  possessed  by  the  land 
department  for  determining  this  fact.  And  it  is  certain  that  the  dis* 
tinguiahed  judge  who  decided  the  case  of  Northern  Pop.  R.  Go.  v.  Walker, 
mpra,  did  not  think  it  was  necessary  for  the  commissioner  of  the 
general  land  oflSoe  to  determine  this  faot  before  it  ooold  be  ascertained 
whether  the  land  bdonged  to  plaintiff  or  not.  For  the  reasons  assigned 
the  demurrer  to  the  bill  is  sustained,  and  the  temponuy  xeetiaining 
order  heretofore  JBsaed  herein  is  dissolved. 


MoDoNALD  9.  Hannah  M  u*. 
(Ofiwutt  Comrt,  D.  WcutMnaUm,  W.  IX    Jwm  98, 180&> 

L  Tax  Tma — ^Bstatb  AcquixaD. 

tinder  the  tax  laws  of  Waahlngton  Territory,  taxes  due  on  lands  constltnted  a 
debt  due  from  the  owner,  ooUeenble  br  dlatraint,  and  the  lands  were  only  subjeot 
to  sale  on  failnre  of  the  oolleotor  to  fina  personal  properly  of  the  delinquent  owner 
raScientto  produce  the  amount  doe.  Held,  that  a  tax  title  under  this  law  was 
purely  derivatlTe,  aad  the  tax  deed  convoyed  only  snoh  title  as  was  vetted  is  the 
delinquent. 

Il  Aonox  TO  Rbootxb  Laitss — Comiox  Sousox  or  Titlb. 

In  an  action  to  recover  possession  of  lands  the  rule  that  title  need  not  be  traced 
bcvoDd  a  common  source  cannot  be  applied  in  favor  of  plaintiff,  after  the  partiaa 
have  actually  Introdnoed  evidence  showing  that  the  common  source  had,  in  fact, 
DO  title  whatever. 

•l  B*m»— BvtDBXox— Pbior  DaoisiON. 

In  a  suit  between  numeroos  parties  for  partttion,  and  to  remove  cloud  from  titla^ 
adecree  was  entered  which,  in  effect,  operated  as  a  quitclaim  deed  to  each  party 
of  the  land  claimed  by  liim  from  all  tbe  other  parties.  HelA  that,  in  a  subsequent 
suit  by  one  of  ttie  parties  against  a  stranger  to  recover  possession  of  some  oi  tbe 
lands,  such  decree  was  admissible  in  evidence  in  plaintiff's  favor,  but  was  noteon- 
clnsire  upon  defendant, 

db  DOWBB— COMVXTAS0X> 

Tbe  grantee  l>y  quitclaim  of  a  widow's  dower  right  which  has  never  been  set  off 
bv  any  proceeding  under  the  statutes  for  iba  assignment  of  dower  takes  no  title  or 
right  of  possession. 

At  Law.    Action  by  F.  V.  McDonald  against  D.  B.  Hannah  and 
wife  to  recover  possession  of  real  estate.    Findings  and  judgment  for  de. 
fendant. 
•  W.  ScoU  Beebe  and  /.  0,  StaUeup,  for  plaintiff. 

Judaon  &  Sharpdem,  for  defendants. 

Hanforo,  District  Judge.  The  plaintiff  cUums  title  by  virtue  of  • 
quitclaim  deed  to  him  from  one  Mary  A.  Givens.  The  defendants  Wr 
tered  and  were  in  actual  possession  of  the  demanded  premises  for  a 


Digitized  by 


Google 


74  FEDSRAL  REPORTEB,  VOl.  51. 

period  of  luoi-etban  four  j'ears  before  the  commencement  of  tlie  action, 
claiming  title  thereto  by  virtue  of  a  tax  deed  executed  by  the  sherifF  at 
Pierce  county,  pursuant  to  a  sale  of  the  property  for  delinquent  taxes 
assessed  against  the  plaintifi''s  grantor,  Mary  A .  Givens.  In  their  answer 
the  defendants  deny  that  the  plaintiff  has  any  title  or  right  to  the  po8< 
session  of  the  property;  therefore,  before  any  question  affecting  their 
rights  can  with  propriety  be  considered,  the  plaintiff  must  prove  his 
title,  for,  unless  he  can  yhow  a,  prima  facie  right  of  possession,  it  is  mere 
impertinence  on  his  part  to  question  the  rightfulness  of  the  defendants' 
actual  possession.  The  evidence  does  not  show  that  the  title  to  the  prop- 
erty' was  ever  vested  in  Mary  A.  Givens,  but,  inasmuch  as  in  their 
answer  the  defendants  claim  title  to  the  property  under  a  conveyance 
pursuant  to  a  sale  for  delinquent  taxes  of  said  Mary  A.  Givens,  it  is 
urged  in  behalf  of  the  plaintiff  that  the  parties  claim  title  from  a  com- 
mon source;  that  the  defendants  cannot,  without  utterly  destroying  their 
own  claim,  successfully  impeach  the  title  of  the  plaintifPs  grantor,  and 
that  proof  of  her  title  is  therefore  unnecessary.  Where  the  revenue  laws 
of  a  state  provide  for  the  taxation  of  land  and  proceedings  in  rem  against 
the  property  assessed  for  tlie  collection  of  the  tax  levied  upon  it,  without 
imposing  any  personal  liability  upon  the  owner,  the  purchaser  at  a  tax 
sale  acquires  an  original  and  independent  title  created  by  Jaw,  but  the 
system  of  taxation  provided  by  the  laws  of  Washington  Territory  under 
which  the  defendants'  tax  deed  was  executed  is  quite  different.  Said 
laws  require  the  listing  of  property  for  taxation  upon  an  assessment  roll, 
in  a  prescribed  form,  containing  the  names  of  all  known  owners  of  prop- 
erty, real  and  personal,  and  provide  that  lands  must  be  assessed  in  the 
names  of  the  ownera,  if  known.  Taxes,  when  levied,  constitute  a  debt 
due  from  the  owner,  and  the  same  may  be  collected  by  distraint;  and 
lands  are  not  subject  to  sale  for  delinquent  taxes,  except  in  the  event 
of  failure  on  the  part  of  the  owner  to  pay  the  tax  and  of  the  tax  collector 
to  find  personal  property  of  the  owner  sufficient  to  produce  the  amount 
<lue.  Under  such  a  system  llic  title  conveyed  by  a  tax  deed  is  deriva- 
tive, as  in  the  case  of  a  sale  under  judicial  process.  The  revenue  offi- 
cers making  the  sjile  and  tax  deed  are  clothed  with, legal  authority  to 
convey  the  title  of  the  delinquent  owner,  and  only  such  title  as  he  had 
passes  to  the  grantee  by  the  tax  deed.  Black,  Tax  Titles,  §§  232,  283. 
While  I  agree  with  counsel  for  the  plaintiff  as  to  the  abstract  legal 
proposition,  it  is  impossible  for  me  to  give  him  the  benefit  of  it  in 
this  case,  as  I  would  do  if  there  were  no  evidence  in  the  case  in  regard 
to  Mary  A.  Givens'  title.  The  parties  have  introduced  an  abstract  of 
the  record,  showing  the  facts  in  regard  to  her  claim  of  title,  by  which  it 
aflBrmatively  appears  that  no  title  w.is  ever  vested  in  her.  This  ervi- 
dence  is  in  the  case,  and  in  the  light  thereof  the  court  cannot  blindly 
presume,  contrary  to  the  facts,  that  she  has  made  a  valid  conveyance  of 
title  to  the  premises,  there  being  no  basis  for  such  presumption  other 
than  a  mere  rule  of  practice,  under  which,  for  convenience,  if  the  par- 
ties had  seen  fit  to  rely  upon  it,  proof  of  her  title  might  have  been  dis- 
pensed with.     The  land  in  controversy  is  part  of  the  tract  in%'olved  in 
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the  case  of  McDonald  v.  Dminhbon,  47  Fed.  Rep.  765,  (recently  deter- 
mined in  this  court.)  The  husbnnd  of  Mary  A.  Givens,  with  other  per- 
sons, acquired  the  title  to  said  tract  as  tenants  in  common,  and  by  trans- 
actions between  themselves  and  a  succession  of  untoward  occurrences,  as 
shown  by  the  published  statement  and  ophiion  of  the  court  in  that 
case,  the  title  became  snarled;  one  of  the  most  serious  complications  be- 
ing caused  by  the  death  of  Givens,  which  occurred  in  the  year  1873. 
Being  nonresidents,  the  statutes  of  the  territory  in  relation  to  the  prop- 
erty rights  of  married  persons  enacted  prior  to  his  death  were  inappli- 
cable to  Mr.  and  Mrs,  Givens,  and  conferred  no  rights  upon  the  widow. 
Neither  was  she,  by  the  laws  then  in  force,  entitlc^d  to  take  any  part  of 
her  husband's  real  estate  by  inheritance.  The  partition  deed  made  to 
her  by  Mathews  as  attorney  in  fact  was  void,  for  the  reason.that  by  the 
death  of  her  husband  the  power  of  attorney  Tinder  which  Mathews 
acted  was  annulled.  She  had  a  right  of  dower  and  nothing  more.  But 
the  demanded  premises  have  not  been  awarded  to  her  in  any  proceeding 
according  to  the  statute  for  assignment  of  dower;  therefore  her  grantees 
acquired  no  title  or  right  of  possession  by  the  deed  from  her,  even  if  the 
execution,  delivery,  and  validity  thereof  be  assumed. 

The  record  in  the  partition  suit  of  McDonald  v.  Doiuildmn,  above  re- 
ferred to,  was  oflfered  in  evidence,  and  the  sanie  is  now  relied  upon  by 
the  plaintiff,  who  claims  that  by  the  judicial  determination  of  this 
court  his  title  to  the  premises  has  been  established.  The  defendants 
objected  to  the  introduction  of  this  record,  claiming  that  the  same  is  in- 
comi)etent  and  immaterial,  for  the  reason  that,  as  they  were  not  parties 
to  the  suit,  they  cannot  be  bound  by  the  determination.  The  decree  is 
equivalent  to  a  quitclaim  deed  to  the  plaintiff  from  all  the  other  parties 
to  the  partition  suit  of  their  respective  interests  in  the  demanded  prem- 
ises, and  is  therefore  a  connecting  link  in  the  chain  of  title,  and  is  com- 
petent evidence  for  the  plaintiff,  just  as  conveyances  of  title  from  the 
respective  owners  of  undivided  interests,  made  without  knowledge  of 
or  privity  with  the  defendants,  would  l)e'  competent.  I  therefore  over- 
rule the  defendants'  said  objection.  The  defendants  are  not,  however, 
concluded  by  said  decree,  nor  can  they  be  denied  their  day  in  court  to 
put  in  issue  the  validity  of  plaintiff's  pretended  right  to  the  demanded 
premises,  and  subject  the  same  to  the  test  of  a  judicied  determination. 
Neither  the  defendants  nor  the  heirs  or  legal  representatives  of  Givens 
were  in  court  as  parties  to  the  partition  suit,  and  by  the  course  pursued 
by  those  who  were  parties  the  court  was  precluded  from  investigating  or 
deciding  the  questions  affectii^  the  plaintiff's  pretended  title  now  in 
issue.  In  view  of  these  facts,  the  court  could  not  by  its  decree  create 
a  new  and  original  title,  nor  divest  the  true  owner  of  his  title  to  the 
premises,  and  against  the  parties  in  actual  possession  the  tlecree  affords 
no  ground  for  a  judgment  of  ouster. 

I  have,  after  mature  reflection,  determined  to  rest  my  decision  upon 
the  actual  rights  of  the  parties  as  they  appear,  rather  than  upon 
ground  involving  only  mere  questions  of  practice  or  technicalities.  1?he 
deeds  and  documentary  evidence  introduced  by  the  respective  parties 
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were  all  objected  to,  and  were  all,  at  the  time  of  being  offered,  received 
subject  to  the  objections  so  made.  I  now  overrale  all  of  said  objec- 
tions, and  admit  all  of  said  deeds,  papers,  and  documents  except  the 
original  records  of  the  city  of  Tacoraa.  Extracts  from  said  originals, 
containing  all  that  is  material,  made  under  my  direction,  will  be  re- 
ceived and  filed  in  the  case  in  place  of  said  original  records.  My  opin- 
ion upon  other  questions  debated  by  counsel  would  not  be  determina- 
tive of  the  rights  of  the  parties,  and  could  not  be  regarded  as  anything 
more  than  obiler  dicta,  and  therefore  not  of  sufficient  value  to  justify  a 
ftirther  extension  of  this  opinion.  Findings  of  fact  may  be  prepared, 
and  a  judgment  will  be  entered  in  accordance  with  this  opinion. 


J?i  re  Blumenthal  et  d. 
(Circuit  Court,  S.  D.  New  Tork.    June  80, 1893.) 

CdSTOMg  Laws— T1.RIFF  Aor  of  Ootobbb  1, 1890. 

Small,  higbl;  polisbed  disks  of  pearl,  which  are  plain  on  the  back,  with  grooved 
rings  or  hollowed  out  la  front,  with  rounded  edges,  and  with  small  cavities  in  their 
centers,  and  which,  except  that  the;  are  not  pierced  with  holes  or  shanked  through 
their  centers,  exactly  correspond  in  appearance  with  the  ordinary  superfine  pearl 
buttons  of  commerce,  are  not  dutiable  as  pearl  buttons,  under  the  provision  for 
such  buttons  contained  in  paragraph  429  of  the  tariff  act  of  October  1,  1S90,  (26 
St.  p,  567,)  but  are  dutiable  as  manufactures  of  mother  of  pearl,  under  the  pro- 
vision for  such  manufactures  contained  in  paragraph  4<5j  of  the  same  tariil  act. 

At  Law.  Appeal  by  importers  from  decision  of  the  board  of  United 
States  general  appraisers.     Reversed. 

On  March  18, 1891,  the  firm  of  B.  Blumenthal  &  Co.  imported  by  the 
Eider  from  a  foreign  country  into  the  United  States,  at  the  port  of  New 
York,  certain  articles  consisting  of  small,  highly  polished  di^  of  mother 
of  pearl,  which  were  plain  on  the  back,  with  grooved  rings  or  hollowed 
out  in  front,  with  rounded  edges,  and  with  small  cavities  in  their  centers; 
and  which,  except  that  they  were  not  pierced  with  holes  or  shanked 
through  their  centers,  exactly  corresponded  in  appearance  with  the  ordi- 
nary superfine  pearl  buttons  of  commerce.  These  articles  were  returned 
by  the  local  appraiser  as  pearl  buttons,  together  with  a  report  that  they 
were  buttons  in  a  completed  state,  except  the  drilling  of  holes;  that  they 
were  clearly  defined  in  their  character  and  use,  notwithstanding  the  ab- 
sence of  this  one  element  (drilling  the  holes)  of  completion ;  and  that  this 
element  was  omitted  for  the  purpose  and  with  the  intention  of  evading 
the  payment  of  the  correct  rate  of  duty.  The  collector  of  customs  at  this 
port  classified  them  for  duty  as  pearl  buttons,  under  the  provision  for 
"pearl  and  shell  buttons,  "contained  in  paragraph  429  of  the  tariff  act  of 
October  1,  1890,  (26  U.  S.  St.  p.  667,)and  exacted  duty  thereon  "at  the 
rate  of  two  and  cmehalf  (2^)  cents  per  line,  button  measure,  of  one  fortieth 
(1-40)  of  one  (1)  inch  per  gross,  and  in  addition  thereto  twenty-five  (25) 
per  centum  ad  vaUrrem. "  Against  this  classification  and  this  exaction  the 
Importers  duly  protested,  claiming  that  these  articles  were  dutiabk  at 
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the  rate  of  40  per  centum  ad  valorem,  as  manufactures  of  pearl,  under 
the  provision  for  "  manufactures  of  ivory,  v^etable  ivory,  mother  of 
pearl,  and  shell,  or  of  which  these  substances,  or  either  of  them,  is  the 
component  material  of  chief  value,  not  specially  provided  for  in  this 
act,"  contained  in  paragraph  462  of  the  same  tariff  act.  Thereafter, 
pursuant  to  section  14  of  the  customs  administrative  act  of  June  10, 1890, 
(26  U.  S.  St.  p.  131,)  the  collector  tiansmitted  the  invoice  of  these  arti- 
cles, and  all  the  papers  and  exhibits  connected  therewith,  to  a  board  of 
three  United  States  general  appraisers  to  examine,  and  decide  the  case 
thus  submitted.  The  board  of  United  States  general  appraisers,  upon 
the  evidence  produced  before  them,  found,  among  other  things,  in  ad- 
dition to  the  facts  hereinbefore  stated,  that  the  collector,  at  the  time  of 
making  the  aforesaid  transmission,  expressed  the  opinion  that  it  was  a 
constrained  construction  of  the  law  to  clasafy  these  article  as  buttons, 
but  that  he  had  made  snob  classification  and  exaction,  as  aforesaid,  in 
order  to  have  the  matter  submitted  to  the  board  for  an  authoritative  de- 
cision; that  these  articles  were  small  masses  of  mother  of  pearl  or  shell, 
which  had  reached  such  a  stage  of  manufacture  that  they  were  unsuitable 
for  use  except  as  buttons;  that  they  were  neither  shanked  nor  pierced, 
but  technically,  and  among  manufacturers,  they  were  known  as  "but- 
tons;" that  r^^rding  the  claim  made  before  the  board  by  the  importers, 
that  these  articles  were  button  blanks  and  dutiable  as  manufactures  of 
mother  of  pearl,  articles  known  as '^  pearl  button  blanks"  were  rough  disks, 
as  they  were  sawed  out&ora  the  shell;  and  that,  admitting  that  the  ques- 
tion involved  was  one  of  doubt,  the  doubt  was  insutlicient  to  justify  a  re* 
versa]  of  the  decision  of  the  collector.  The  board  of  United  States  general 
appraisers  accordingly  affirmed  the  collector's  classification  and  exaction. 
The  importers  thereupon,  under  section  16  of  the  aforesaid  customs  ad- 
ministrative act,  applied  to  the  United  States  circuit  court  for  this  district 
for  a  review  of  the  questions  of  law  and  fact  involved  in  the  board's  de- 
cision. After  the  board  had  made  its  return  pursuant  to  an  order  granted 
upon  this  application,  further  evidence  was  taken  under  an  order  of  the 
circuit  court  obtained  for  that  purpose.  This  further  evidence,  among 
other  things,  showed  that  the  relative  cost  in  this  country  of  piecing 
articles  like  those  in  suit  with  holes,  so  that  they  would  exactly  cor- 
respond in  appearance  with  the  ordinary  superfine  pearl  button  of  com- 
merce, was  about  one  twentieth  of  the  cost  of  the  articles  themselves. 

Albert  Comslock,  for  importers. 

Edward  Mitchell,  U.  8.  Atty.,  and  Thomaa  Greenwood,  Asst.  U.  S. 
Atty.,  for  collector. 

Laoombe,  Circuit  Judge.  The  collector,  although  he  classified  these 
articles  as  buttons,  seeraS  to  have  done  so  only  in  order  to  make  up  a 
case  for  submission  to  the  board  of  appraisers,  himself  expressing  the 
opinion  that  it  is  a  "strained  construction  of  the  law  "  so  to  classify  them; 
and  the  board  of  appraisers  expressly  state  that,  in  their  opinion,  the 
question  is  one  of  some  doubt,  and  that  the  doubt  is  insufficient  to  justify 
a  reversal  of  the  decision  of  the  collector  of  the  port;  and  for  that  reason 
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they  aSirm  his  action.  The  board  find  that  the  articles  are  "small, 
round  masses  of  mother  of  pearl  or  shell,  which  have  reached  fuch  a 
stage  of  manufacture  that  they  are  unsuitable  for  use  exceptor  buttons." 
The  evidence  does  not  seem  to  warrant  that  conclusion,  because  there  is 
distinct  proof  out  of  the  mouths  of  witnesses  whose  character  is  unas- 
sailed,  to  the  eifect  that  these  articles  can  be,  and  in  fact  are,  used  to  a 
substantial  extent  for  other  purposes  than  for  the  completion  of  their 
transformation  into  buttons.  The  board  also  find  that  the  articles  are 
neither  shanked  nor  pierced;  but  technically,  and  among  raanulacturers, 
are  known  as  "buttons."  Manifestly  they  are  not  shanked  or  pierced, 
and  how  they  may  be  known  technically  among  manufacturers  is  im- 
material. The  question  to  be  determined  here  is  whether  they  are  "  but- 
tons," within  the  language  of  the  tariff  act, — slanguage  which  is  to  be 
taken  in  its  ordinary  meaning  unless  it  appears  that  trade  and  commerce 
have  given  some  specific  meaning  to  the  words  eniployed.  Now,  although 
they  may  stop  short  of  being  complete  buttons  by  a  very  small  measure, 
that  circumstance  is  immaterial;  and  it  is  also  wholly  immaterial  with 
what  intent  the  process  of  their  nianufacture  was  slopped  at  that  point. 
Much  testimony  seems  to  have  been  taken  before  the  board  of  appraisers 
going  to  show  that  the  articles  were  imported  in  this  unfinished  condi- 
tion, in  order  that  they  might  escape  the  tariff  rate  laid  upon  pearl  but- 
tons, and  pay  the  lower  rate  imposed  on  manufactures  of  pearl  or  sliell. 
In  Seebergerv.  Fariodl,  139  U.  S.  608, 11  Sup.  a.  Rep.  650,  it  was  held 
that  the  question  as  to  tlie  intent  of  the  importer  was  wholly  immaterial, 
so  long  as  congress  provided  that  goods  in  a  ))articular  condition  should 
pay  a  lower  rate  of  duty  than  goods  in  another.  It  was  and  is  the  right 
of  the  importer,  if  he  so  chooses,  to  put  his  goods  into  such  a  condition 
for  importation  here  as  will  enable  him  to  get  them  in  at  the  lower  rate. 
There  is  no  finding  of  the  board  of  appraisers  as  to  whether  the  word 
"buttons"  or  the  words  "pearl  buttons"  have  a  distinct  commercial 
meaning  in  trade  and  commerce.  According  to  the  usages  of  common 
speech,  these  articles  here  are  not  completed  buttons,  because  they  lack 
the  essential  element  of  a  device  whereby  they  may  be  afhxed  to  gar- 
ments. Some  evidence  was  given,  and  exhibits  introduced,  as  to  a 
method  of  pasting  them  upon  cloth,  but  it  was  apparently  an  experi- 
mental use  only.  ^lanifestly  it  distorts  the  cloth,  as  it  has  in  the  case 
of  the  exhibits  submitted;  and  upon  this  ai^ument  it  became  apparent, 
from  actual  experiment,  that  the  presence  of  a  little  moisture  so  softened 
the  cement  that  the  "  button  "  dropped  off.  Under  these  circumstances, 
such  testimony  can  hardly  be  considered  sufficient  to  establish  the  prop- 
osition that  the  articles  imported  here  arc  now  in  condition  to  be 
fastened  to  garments  for  use  as  buttons;  and  that  being  so,  it  seems  to 
me  that  they  come  short  of  the  designation  "buttons,"  as  used  in  the 
trade,  and  in  fact  have  not  yet  been  sufficiently  advanced  in  mimufact- 
ure  to  become  the  "buttons"  of  every-day  speech.  For  these  reasons 
the  decision  of  the  board  of  appraisers  is  reversed,  and  the  collector  di- 
rected to  classify  the  articles  in  suit  as  manufactures  of  mother  of  pearl, 
as  claimed  by  the  importers  in  their  protest. 
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Ukited  States  v.  Wong  Sma. 

(Dtetrlct  Court,  D.  TTntFWnflCnn,  N.  D.    June  M,  1899.) 

CUKXBE  BXCLCSION — IXDICTMKST — BlTMMART  PkoCEESIN'OS. 

The  provision  of  section  4  of  tbe  act  of  May  5,  1^92,  that  all  Chinese  persons  con- 
victed of  being  nnlawfully  in  the  TTnited  Htates  shall  be  Imprisoned  at  hard  labor 
for  a  period  of  not  over  a  year,  and  thereafter  removed  from  tbe  country,  does  not, 
because  of  this  "infamous  punishment, "  render  it  necessary,  under  the  conatitution, 
to  proceed  by  indictment  against  all  Chinese  persons  arrested  under  the  act:  for  it 
is  the  evident  intent  ofoongreBS  that  Chinese  shall  be  removed  by  summary  pro- 
ceedings as  heretofore,  and  to  give  effect  to  all  the  provisions  of  the  act  it  should 
be  construed  as  requiring  criminal  prosecutions  only  In  cases  In  which  the  govern- 
ment is  able  to  procure  evidence  to  justify  the 


At  Law.  Information  cbarging  that  tbe  defendant  is  a  Chinese  per- 
son  found  in  the  United  States,  and  that  he  is  not  lawfully  entitled  to  be 
or  remaiu  therein.     Demurrer  to  the  information  overruled. 

P.  C.  SxtUivan,  Asst.  U.  S.  Atty. 

IF.  H.  WMte,  for  defendant. 

Hanfobd,  District  Judge.  The  argument  in  support  of  this  demur' 
rer  is  that  the  fourth  section  of  the  act  of  congress  of  May  5,  1892,  en- 
titled "  An  act  to  prohibit  the  coming  of  Chinese  persons  into  tbe  United 
(states,"  requires  the  imprisonment  at  bard  labor  of  persons  convicted 
\mder  said  law;  and  as  he  may.  upon  conviction,  be  subjected  to  an  in- 
iiamous  punishment,  therefore  he  cannot  be  brought  to  trial  on  this  charge 
upon  an  information.  It  is  true  that  by  the  decisions  of  the  supreme 
court  violations  of  law  which  may  be  punished  by  imprisonment  in  a 
'  penitentiary  are  held  to  be  infamous  crimes;  and  under  the  fifth  article 

of  the  amendments  to  the  constitution  of  the  United  States  no  person  can 
I  be  held  to  answer  for  an  infamous  crime  except  on  a  presentment  or  in- 

dictment by  a  grandjury.     Kow,  if  it  is  also  true,  as  contended  by  coun- 
sel for  the  defendant,  that  every  Chinese  person  found  to  be  unlawfully 
!  in  the  United  .States  must,  upon  being  so  adjudged,  be  punished  by  im- 

j  prisonment  before  being  sent  out  of  the  country,  then  it  follows  as  a 

I  logical  sequence  that,  by  this  law,  the  government  has  tied  the  hands  of 

i  its  officers,  so  that  hereafter  there  can  be  no  such  thing  as  ridding  the 

country  of  Chinese  invaders  by  proceedings  of  a  summary  character,  as 
1  heretofore,  and  the  courts  must  patiently  proceed  to  deal  with  them  one 

at  a  time,  and,  after  a  formal  indictment  by  a  grand  jury,  give  to  each  of 
them  a  r^ular  jur}'  trial,  and,  as  fast  as  the  iiMNihinery  of  the  law  can  be 
operated,  fill  tbe  prisons  of  the  country  with  thun.  These  people  have, 
since  the  date  of  the  firstlaw  enacted  to  restrict  their  immigration ,  demanded 
jury  trials;  and  now,  if  by  the  new  law  this  government  has,  in  eflfect, 
acceded  to  such  demand,  they  may  easily  defeat  the  law  by  coining  in 
such  numbers  as  to  paralyze  the  courts.  The  capacity  of  the  courts  as  to 
the  number  of  cases  which  may  be  tried  in  accordance  with  law  in  a 
given  time  is  limited.  But  the  number  of  Chinese  persons  who  may 
enter  the  country  clandestinely  and  require  trials,  is  comparatively  un- 
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limited.  The  third  section  of  the  act  places  upon  every  Chinese  person 
arrested  on  this  charge  the  burden  of  establishing  by  affirmative  evidence 
his  right  to  remain  in  the  United  States, — a  provision  which  is  incon- 
sistent with  the  fundamental  principles  of  American  jurisprudence,  if 
every  one  of  them  arreste<l  must  be  tried  as  a  criminal  for  the  purpose 
of  punishing  him.  The  first  s>^-^'i.ion  of  the  act  continues  in  force  for  a 
period  of  10  years  all  existing  laws  prohibiting  and  regulating  the  coming 
of  Chinese,  which  laws,  as  they  have  been  construed  by  the  courts,  in- 
clude provisions  for  suramiry  hearings  and  judgments  by  judges  and 
United  States  commissioners.  And  in  the  second  section  of  this  act  the 
words  "justice,  judge,  or  commissioner  "  are  used  in  such  connection  as 
to  indicate  clearly  that  in  the  enactment  of  this  law  congress  contem- 
plated and  intended  that  the  law  should  still  be  enforced  by  summary  pro- 
ceedings as  heretofore.  The  argument  made  has  nothing  to  support  it, 
other  than  the  literal  wording  of  the  fourth  section  of  the  new  law. 
Against  it  bears  the  equally  plain  provisions  of  the  first,  second,  and 
third  sections  of  the  act,  and  the  important  consideration  that  the  law 
itself,  if  construed  as  the  defendant  contends  that  it  should  be,  makes 
it  possible  for  the  very  people  {gainst  whom  it  was  intended  to 
operate  to  defeat  it  entirely.  To  give  proper  efiTect  to  all  the  pro- 
visions of  this  act  it  is  necessary  to  give  it  an  interpretation  author- 
izing indictments  and  criminal  prosecutions  in  those  cases  in  which 
the  government  may  be  able  to  secure  and  produce  sufficient  evidence 
to  justify  the  same,  and  at  the  same  time  preserving  the  remedy  of 
summary  proceedings  in  all  cases  in  which  criminal  proseontions  may 
be,  for  any  reason,  impracticable,  and  requiring  that  Chinese  persona 
unable  to  prove  their  right  to  remain  in  the  country,  but  who  cannot 
be  convicted  upon  a  criminal  charge,  shall  be  sent  to  their  own  coun- 
try, in  accordance  with  the  procedure  and  practice  adopted  in  enforcing 
the  existing  laws.  Such  procedure  and  practice  permits  an  informa- 
tion to  be  filed  by  the  United  States  attorney,  upon  which  the  accused 
may  be  brought  to  trial,  and  if,  upon  such  trial,  the  judge  finds  the 
necessary  facts,  he  may  issue  process  for  the  removal  of  the  accused 
to  his  own  country.  For  the  above  reasons  I  will  overrule  thedemurrer, 
and  will  proceed  with  this  case  in  the  manner  indicated. 
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J.  L.  HoTT  Ibom  Wobkb  v.  Standard  liAKDr'e  Oo. 
(OtrcMtt  Court,  W,  D.  PcMMylwinla;    May  88,  IBBS.) 

1.  Patkhts  Fom  IfiTBMTio:ts — LiiuTi.!noN  OF  CLAim— Prios  Abv— Batk.  OrKmaw. 

Letters  patent  "So.  170,709,  Issued  December  7,  1875,  to  William  8.  Carr,  for  an 
improvement  in  waste  valves  bad  overflows  for  baths  and  baslna,  claim:  "The 
tube,  a,  provided  with  the  collar,  i,  and  lock  nut,  1,  for  damping  the  slab,  m,  in 
combination  with  the  tubular  stem,  /,  of  the  valTe,  e,  passlUR  through  the  lock  not, 
I,  and  means  for  snstaining  the  tuto,  /,  when  elevated,  •nhstantially  ••  set  forth. " 
JEIeid  that,  in  view  of  the  prior  state  of  the  art,  as  shown  specially  by  the  patent 
of  July  21, 1874,  to  J.  T.  Foley,  the  patent  must  be  limited  to  the  kpeoflo  mecha- 
niam  described. 

1L  BuIB— COMBIRATIOa— 'UsVATXIRABUi  A««BB«AtIOII. 

Claim  2  of  letters  patent  Ko.  S68,U7,  issued  February  23, 1887,  to  John  Demareat 
for  a  kindred  improvement,  is  for  a  mere  aggregation  of  parts  without  co-operating 
action,  and  not  for  a  patentable  combination. 

iL  B4MB— liUOTATIOX  OF  ClaJM— DlSCLAUHB. 

Where  an  applicant  acquiesces  in  the  rejection  of  his  original  claims  by  flUng 
a  disclaimer,  submittlDg  modified  claims,  and  aooeptiag  a  patent  tteretor,  •neb 
elalms  must  be  strictly  construed. 

In  Equity.  Suit  by  the  J.  L.  Mott  Iron  Works  against  the  Stand- 
ud  Mana&ctaring  Company  for  infringement  of  patents.  Bill  dis- 
missed.    For  prior  report,  see  48  Fed.  Bep.  345. 

Pramaa  Fbrbea  and  W.  Bakewetl  &  Sotu,  for  complainant. 

OmnoUy  Bros.,  for  defendant. 

Before  Acheson,  Circuit  Judge,  and  Buffinqton,  District  Judge. 

AcHssuR,  Circuit  Judge.  The  defendant  is  charged  with  the  inMnge- 
ment  of  letters  patent  No.  170,709,  for  an  improvement  in  waste  valves 
and  overflows  for  baths  and  basins,  granted  to  William  S.  Carr,  Decem- 
ber 7,  1875,  and  Na  358,147,  for  a  kindred  improvement,  granted  to 
John  Demarest,  February  22,  1887.  The  specification  of  the  Can- 
patent  states  that  overflows  for  baths  and  -basins  have  been  made  of  a 
vertical  pipe,  passing  through  the  woodwork  or  slab,  and  connected  at 
its  bottom  end  with  the  sewer  pipe,  and  with  a  branch  to  the  bath  or 
basin,  and  at  the  intersection  is  a  seat  for  a  valve  on  the  lower  end  of 
an  overflow  pipe  within  the  vertical  pipe.  Then  follow  in  succession 
these  two  dausea: 

"In  this  character  of  overflow,  tbe  cap  for  the  vertical  pipe  has  been  con- 
nected to  the  slab  by  bolte,  and  the,  rod  that  Is  used  to  lift  tbe  overflow  pipe 
and  valve  has  passed  through  this  cap." 

"My  invention  is  made  for  dispensing  entirely  with  the  cap,  and  aHowlng 
thenpper  end  of  the  vertical  tube  to  be  filled  by  a  tube  that  is  lifted  with 
tbe  overflow  pipe,  and  which  is  capable  of  being  withdrawn  whenever  it  is 
necessary  to  take  out  the  valve  for  cleaning." 

Here  sncoeeds  a  reference  to  tbe  accompanying  drawings,  and  then 
oome  some  explanations  of  ports  theretofore  in  use,  namely,  the  ex> 
terior  vertical  pipe,  and  its  connections  at  the  lover  end,  and  the  valve 
and  valve  seat  and  valve  stem;  and  it  is  explained  that  wboi  the  valve 
is  upon  its  seat,  water  accumulates  in  the  bath  or  basin  until  it  flows 
over  the  upper  edge  of,  or  through  apertures  in,  tbe  hollow  valve 
v.6lF.no.3— 6 
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stem,  (the  overflow  pipe;)  but,  when  the  valve  is  raised  from  its  seat, 
the  contents  of  the  bath  or  basin  flow  off  by  the  escape  pipe.  Then 
follows  this  clause: 

"My  improvement  relutes  to  a  ti»nfce,  i,  applied  around  the  upper  end  of 
the  cylinder,  a,  and  a  lock  nut,  I,  at  tlie  upper  end  thereof,  whereby  the  table 
or  slab,  m,  is  clamped  between  such  lock  nut  and  the  flange,  i." 

The  "cylinder,  o,"  is  the  "vertical  pipe"  already  mentioned, — the 
stand  pipe  which  incloses  the  overflow  pipe.  In  the  patent  drawing 
the  lock  nut,  I,  is  shown  to  be  a  flanged  thimble,  with  a  top  opening 
screwed  upon  the  outside  of  the  upper  end  of  the  cylinder,  a,  and 
resting  upon  the  upper  side  of  the  slab,  m;  and  the  "  flange,  t,"  is  shown 
as  seated  against  the  under  side  of  the  slab,  m.  The  experts  on  both 
sides  state  that  the  drawing  represents  the  flange,  i,  to  be  int^ral 
with  the  cylinder,  a.  Manifestly  upon  the  face  of  the  drawing  this  is 
so,  and  nothing  in  the  specification  suggests  any  different  construction 
of  those  parts.     The  specification  states: 

"  The  tubular  stem, /,  of  the  valve,  e,  is  continued  through  the  lock  nut, 
and  of  a  size  to  fit  the  interior  thereof  loosely;  and  io  this  enlarged  portion, 
n,  of  such  stem  there  is  an  ly-shaped  slot,  as  seen  in  Fig.  2,  so  that  a  screw 
or  pin,  o,  passing  through  the  lock  nut,  may  enter  this  slot,  in  order  that 
the  valve  may  be  held  up,  after  it  has  been  raised,  by  partially  turning  the 
tubular  stem  for  tl)e  pin  to  enter  the  horizontal  portion  of  that  slot.  I  re- 
mark, however,  that  a  spring  catch  in  the  tube,  n,  might  be  employed  to  hold 
the  valve  up,  the  end  of  said  spring  ciitch  resting  upon  the  up{ier  end  of  the 
lock  nut.  *  *  *  It  desired,  an  oval  stem,  with  a  neck  therein,  might  be 
employed  if  a  movable  cover  is  placed  inside  the  lock  nut,  through  which  this 
stem  passes." 

In  Carr's  original  application  the  first  two  claims  read  thus: 

"(1)  The  lock  nut,  I,  and  collar,  i,  in  combination  with  the  tube,  a,  pipes, 

6  and  o,  removable  tubular  stem,  /,  and  valve,  e,  substantially  as  set  fortli. 
"(2)  The  tubular  stem,  n,  passing  through  the  lock  nut,  i,  and  provided 

with  means  for  sustaining  said-stem  when  elevated,  in  combination  with  the 

valve,  e,  stem,/,  and  tube,  a,  substantially  as  set  forth." 

The  patent  office  rejected  those  claims  on  a  reference  to  the  patent  of 
Foley,  and  Carr  then  amended  his  application  by  striking  out  said 
two  claims,  and  substituting  the  following  disclaimer  and  claim : 

"I  do  not  claim  an  overflow  tube,  valve,  and  tubular  stem,  nor  the  device 
shown  in  the  patent  of  J.  T.  Foley,  July  21,  1S74.  I  claim  as  my  invention 
(Ij  the  tube,  a,  provided  with  the  collar,  i,  and  lock  nut,  /.  for  clamping  the 
slab,  m,  in  combination  with  the  tubular  stem,  /',  of  the  valve,  «,  passing 
through  the  lock  nut,  I,  and  means  for  sustaining  the  tube, /,  when  elevated, 
substantially  as  set  forth." 

This  claim  wajs  allowed  and  the  patent  issued. 

The  Foley  patent,  which  was  for  an  improvement  in  this  class  of 
waste  valves  and  overflows,  was  granted  originally  July  21,  1874,  and 
was  reissued  November  16,  1875.  In  his  specification,  after  mention- 
ing an  objection  arising  from  the  difficulty  in  removing  the  tube  and 
valve  for  cleansing,  Foley  says: 

**My  invention  relates  to  an  improvement  that  is  made  for  allowing  the 
valve  and  oveiflow  to  be  easily  removed.    For  this  purpose  the  valve  and  its 
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tubular  stem  is  continued  up  through  the  niHrble  or  wooden  slab  or  table 
contiguous  to  the  basin  or  bath,  and  provided  with  a  removable  cap,  through 
which  the  stem  to  the  handle  passes." 

The  special  features  of  Foley's  improvement  are  thus  explained  in  his 
specification:  "The  stand  pipe,  /,"  of  the  bath  or  basin  overflow  passes 
up  tbrnut;h  the  slab,  and  is  provided  with  a  removable  cap,  "prefer- 
ably screwed  upon  the  tube,  /,"  and  through  this  cap  is  a  rod,  rti,  with 
a  "handle,  n,"  at  the  upper  end,  and  the  lower  end  of  the  rod  is  con- 
nected by  a  bridge  or  bail  with  the  "tabular  stem,  o,"  which  is  within 
the  tube,/,  or  stand  pipe,  and  forms  the  overflow  pipe.  The  rod,  m, 
is  so  made  that  when  it  is  raised  and  partially  revolved  it  will  sus- 
])end  the  tubular  stem  and  valve.  For  this  purpose  the  rod,m,  is  made 
"oval  sectionally,  with  a  circular  neck  at  the  proper  place, "  to  allow  a 
turning  motion  when  the  valve  has  been  lifted  the  proper  distance.  If 
necessary  to  remove  an  obstrnction,  or  for-  cleansing  purposes,  the  stem 
and  valve  may  be  drawn  out  by  removing  the  cap.  The  drawing  shows 
a  screw  connection  between  the  removable  cap  and  the  tube  or  stand 
pipe,  /. 

The  defendant's  stand  pipe  is  not  provided  with  the  flange  or  col- 
lar, t,  of  the  Carr  patent,  or  with  any  equivalent  thereof,  but  is  the 
same  as  the  Foley  stand  pipe.  There  is  in  the  defendant's  structure  a 
tubular  flanged  sleeve,  which  screws  upon  the  upper  threaded  end  of 
the  stand  pipe,  and  this  screw  connection  is  substantially  identical  with 
the  connection  between  the  corresponding  parts  shown  in  the  Fol^ 
patent.  This  tubular  flanged  sleeve  is  exteiiorily  screw  threaded,  to  re- 
ceive a  nut  to  clamp  the  sleeve  to  the  table  or  slab,  and  this  attachment 
of  the  sleeve  to  the  table  or  slab  is  secured  irrespective  of  whether  the 
sleeve  is  attached  to  the  stand  pipe  or  not.  The  upper  portion  of  the 
defendant's  overflow  tube  is  screw  threaded ,  and  to  it  is  screwed  a  handle 
cylinder,  having  thereon  two  diametrically  opposite  projecting  vertical 
lugs  at  different  heights,  and  this  handle  cylinder  extends  up  through 
the  tubular  flanged  sleeve.  This  sleeve  has  an  inwardly  projecting  an- 
nular flange,  which  acts  ns  a  cap  or  cover  for  the  annular  space  between 
the  stand  pipe  and  the  overflow  tube  within  it.  The  inwardly  project- 
ing flange  has  extending  through  it  a  vertical  groove,  which  co-operates 
with  the  projecting  lugs  on  the  handle  cylinder,  thus:  When  the  over- 
flow tube  is  lifted,  the  upper  lug  passes  through  the  vertical  groove,  and 
if  the  handle  cylinder  is  then  turned  the  npper  lug  will  rest  upon  the 
upper  surface  of  the  tubular  sleeve,  and  support  the  overflow  tube  and 
valve  in  a  raised  position;  but  if  it  is  desired  to  withdraw  the  overflow 
tube  and  valve  altogether,  this  can  be  done  by  turning  the  handle  cylin- 
der until  the  lower  lug  registers  with  the  vertical  groove.  These  de- 
vices for  manipulating  and  sustaining  the  overflow  tube  when  elevated, 
we  think,  are  substantially  different  from  the  means  shown  or  suggested 
in  the  Carr  patent. 

We  now  turn  to  a  consideration  of  the  construction  to  be  given  t*) 
the  Carr  patent.  A  careful  study  of  the  proofs  has  convinced  us  that 
Carr's  invention  was  by  no  means  one  of  any  primary  cbaracteif.     He 
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yrtiB  an  improver  simply,  and  if  his  improvement  called  into  exeroise 
inventive  genius  at  all  the  advance  made  was  not  great.  Undoubtedly, 
Foley  had  previously  conceived  the  idea  of  making  the  valve  and  its 
tubular  stem  easily  removable  from  the  stand  pipe,  and  had  devised 
means  to  accomplish  that  result.  Hence,  when  Carr's  original  daims 
were  rejected  on  the  Foley  patent,  he  struck  out  the  word  "  removable" 
as  applied  to  his  "  tubular  stem,  /,"  and  also  discarded  the  "  tubular  stem, 
n,"  as  a  distinct  element  of  his  combination.  Again  it  is  worthy  of 
notice  that  in  his  second  original  claim  the  flange  or  collar,  i,  was  not 
mentioned;  but  in  his  claim  as  finally  formulated  he  inserted  the  words, 
"  the  tube,  a,  provided  with  the  collar,  t."  Clearly,  this  became  an  essen- 
tial part  of  the  combination.  Indeed,  it  seems  to  us  that  the  specific 
devices  disclosed  for  connecting  the  slab  and  stand  pipe  constitute  the 
especial  feature  of  the  invention  as  finally  claimed.  This  view  is  greatly 
strengthened  when  we  read,  in  connection  with  Carr's  disclaimer  and 
amended  claim,  the  declaration  contained  in  his  specification: 

"My  improvement  relates  to  a  flange,  t,  applied  around  the  upper  end  of 
the  cylinder,  a,  and  a  lock  nut,  I,  at  the  upper  end  thereof,  whereby  the  table 
or  slab,  m,  is'clainped  between  such  lock  nut  and  the  flange,  t." 

We  have  already  adverted  to  the  fact  that  the  patent  drawing  plainly 
shows  that  the  fiange  or  collar,  t,  on  the  stand  pipe  is  rigid,  and  no 
hint  to  the  contrary  is  discoverable  in  the  specification.  Nor  is  any 
alternative  device  for  securing  the  stand  pipe  to  tho  slab,  m,  suggested, 
although  we  do  find  several  different  suggestions  as  to  means  for  sus- 
taining the  overflow  tube  when  elevated.  It  is  therefore  quite  inad- 
missible to  adopt  the  theory  of  the  plaintiff's  expert  that  the  described 
means  for  clamping  the  slabs  were  merely  illustrative  of  anv  suitable 
means.  Snmv  v.  RaUwatj  (h.,  39  0.  G.  1081,  121  U.  S.  617,  630,  7 
Sup.  Ot.  Rep.  1343.  Again,  the  action  of  the  patentee  upon  the  re- 
jection of  his  original  claims  requires  that  his  claim  as  allowed  shall 
be  construed  strictly  against  him,  and  in  favor  of  the  public.  Sargent 
v.  Lock  Co.,  31  O.  G.  661,  114  U-  S.  63,  5  Sup.  Ct.  Rep.  1021;  Eoemer 
V.  Peddle,  49  O.  G.  2151,  132  U.  S.  313,  10  Sup.  Ct.  Rep.  98. 
Finally,  in  view  of  the  previous  state  of  the  art,  especially  as  found  in 
the  Foley  patent,  we  are  of  the  opinion  that  the  plaintiff  must  be  re- 
stricted to  the  specific  forms  of  mechanism  shown  in  Carr's  patait, 
(RaUteay  Co.  v.  Sayles,  15  O.  G,  243,  97  U.  S.  554;  Bragg  v.  F^i,  39 
O.  G.  829,  121  U.  8.  478,  7  Sup.  Ct.  Rep.  978;)  but,  as  we  have  seen, 
the  defendant's  structure  does  not  contain  the  flange  or  collar,  i,  or  any 
equivalent  therefor,  and  in  other  respects  his  devices  are  not  oolorably 
but  materially  different  from  those  of  the  Carr  patent. 

The  claim  of  the  Demarest.  patent  which  it  is  allied  the  defendant 
infringes  is  as  follows: 

"(2)  The  combination  with  the  horizontal  waste  pipe,  C.  and  vertical 
stand  pipe.  £,  of  the  socket,  G,  screwed  upon  the  exterior  of  the  stand  pipe, 
E,  and  having  a  flange  resting  upon  the  slab,  and  an  inwardly  projecting  pin, 
17,  the  overflow  pipe  and  valve  within  the  stand  pipe,  the  tubular  cap,  P, 
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screwed  upon  the  exterior  of  the  overflow  pipe,  and  slotted  for  the  recep- 
tion of  the  pin,  17.  and  the  lock  nut,  16,  at  the  lower  end  of  the  tubalar 
cap,  P,  aubstantlally  as  and  for  the  purposes  set  forth." 

In  our  apprehension,  we  have  here  several  groups  of  devices,  per- 
forming distinct  functions  without  co-operative  action.  The  particular 
means  for  attaching  together  the  socket,  G,  and  the  stand  pipe,  E,  are 
quite  independent  in  operation  and  function  of  the  devices  for  sustain- 
ing the  overflow  pipe  when  raised,  namely,  the  pin,  17,  and  the  com- 
municating slots  in  the  cap,  P.  So,  too,  the  mea^  by  which  the 
screw  attachment  of  the  cap,  P,  to  the  overflow  pipe  is  efiected  and 
kept  secured  by  the  lock  nut,  16,  are  distinct  from  and  independent 
of  either  of  the  other  two  groups  of  devices.  Guided  by  the  ruliDgs  in 
Pickering  v.  MeCuilough,  21  O.  G.  73,  104  U.  S.  310;  Hmdy  v.  Ron 
Works,  43  0.  G.  1117,  127  U.  8.  370,  8  Sup.  Ct.  Rep.  1275;  Royer  v. 
Both,  49  0.  G.  1987, 132  U.  S.  201,  10  Sup.  Ct.  Rep.  58;  SeOer  Co.  v. 
ifettA,  65  O.  G.  286,  139  D.  S.  630,  11  Sup.  Ct.  Rep.  621,  and  other 
cases, — we  reach  the  conclusion  that  this  daim  is  for  a  mere  aggrega- 
tion of  parts,  and  not  a  patentable  combination;  but,  if  a  different  view 
of  this  claim  were  allowable,  and  patentable  novelty  were  conceded,  still 
no  infringement  of  the  combination  is  shown,  for  the  defendant  does 
not  employ  the  inwardly  projecting  pin,  17,  and  the  slots  in  the  tubu- 
lar cap,  P,  bat  means  substantially  different.  It  may  be  added  that  if 
Carr's  invention  was  not  a  primary  one,  much  less  was  Demarest's,  and 
therefore  the  principle  of  the  cases  of  Railway  Co,  v,  Saylei,  mpra,  and 
Bragg  v.  FUch,  supra,  has  here  full  application. 

We  are  of  the  opinion  that  the  plaintiff's  case  fails  as  to  both  the 
patents  sued  on.  Let  a  decree  be  drawn  dismissing  the  bill  of  com- 
plaint, with  costs. 

Bun-iMGioM,  District  Judge,  concurs* 


JoHmoK  Railroad  Sigmal  Co.  v.  Union  Swuoh  A  SioirAi  Go. 
(Ctrmiit  Court,  W  D.  iVnn«vIvania.    April  U,  ISta.) 
No.  IS. 

L  PAmtn  *0R  iKTinmosrs— AsstemiBifT  and  Lioin*— Powib  o»  Airomrwr. 

C,  the  owner  of  letters  patent,  by  a  power  of  sttomey  appointed  T.  his  "seta 
sgent"  for  the  "purpose  of  working  and  developing  Uie  business  of  the  said  pat- 
ents, "  for  and  in  consideration  of  a  specified  royalty  "  upon  every  lever  fitted  upon 
any  railway  in  the  United  States,  "eto.,  to  be  paid  by  Y.  to  C,  "with  power  for  the 
said  Y.  to  negotiate  the  sale  of  said  patents  upon  terms  to  be  agreed  upon. "  HMi, 
that  tte  power  thus  oonferred  did  «ot  warrant  Y.  In  making  an  absolute  sale  of 
the  patents  wlthont  the  oottcnirenoe  of  C. 

llSun. 

By  an  instrument  of  writing  execnted  by  Y.  in  )>is  own  name,  and  as  his  own  act 
and  deed,  without  the  consent  or  knowledge  of  C,  nor  his  subsequent  aoquiesbenoa, 
T.  granted  t»  aoorponitlott,  its  sooeesaora  and  aaaigBs,  "the  sola  ana  ttuslusirs 
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right  and  license  under  said  recited  patents  to  malte.  use,  and  sell  the  improve- 
ments therein  described  and  claimed,  or  intended  so  to  be,  to  the  full  ends  of  the  re- 
spective terms  of  said  patents, "  with  a  proviso  that  the  grantee  pay  to  Y.  the  said 
royalty.  Held,  that  this  was  an  attempted  sale  by  Y.  of  the  entire  patent*,  and,  be- 
ing unauthorized  by  his  power  of  attorney,  wa3  inoperative  to  pass  the  title  thereto 
as  against  a  subsequent  grantee  of  C. 

In  Equity.    On  motion  by  cross  complainant  for  injunction.     Denied. 
For  fonner  report,  see  43  Fed.  Rep.  331. 
S.  Schoyer,  for  the  motion. 
George  IF.  MiUer,  opposed. 

AcHHSox,  Circuit  Judge.  This  case  is  now  before  the  court  upon  the 
motion  of  the  Union  Switch  &  Signal  Company,  the  plaintiff  in  the  cross 
bill,  for  a  preliminary  injunction  against  the  Johnson  Rjiilroad  Signal 
Company,  the  defendant  in  the  cross  bill.  This  branch  of  the  case  turns 
upon  the  question  of  title.  Both  parties  claim  title  to  the  letters  patent 
involved  in  this  controversy  under  Frederick  Cheeswriglit,  assignee  of 
William  R.  Sykes.  By  letter  of  attorney  dated  September  10,  1881, 
and  executed  under  his  hand  and  seal,  Cheeswright  appointed  D.  M. 
Yeomans  his  "sole  agent  "for  the  United  States  "  for  the  purpose  of  work- 
ing and  developing  the  business  of  the  said  patents"  therein,  "for  and 
in  consideration  of  a  payment  to  be  well  and  truly  made  by  the  said  D. 
M.  Yeomans  to  me,  the  said  Frederick  Cheeswright,  my  heirs,  execu- 
tors, administrators,  and  assigns,  as  royalty,  of  four  pounds  per  lever, 
British  money,  for  every  lever  fitted  upon  any  railway  in  the  United 
States,  to  which  Sykes'  system  of  signaling  jnay  be  attached  or  connected, 
with  power  for  the  said  D.  M.  Yeomans  to  negotiate  the  s»ile  of  the  said 
patents,  upon  terms  to  be  agreed  upon."  The  Union  Switch  &  Signal 
Company  acquired  its  title  by  an  instrument  in  writing  dated  March  21, 
1882,  and  executed  under  seal  by  the  said  D.  M.  Yeomans,  not  in  the 
name  or  as  the  act  and  deed  of  his  principal,  Cheeswright,  but  in  his 
own  name,  and  as  his  own  act  and  deed,  and  signed  with  his  own  name, 
without  more.  This  paper,  after  reciting  the  letter  of  attorney  from 
Cheeswright  of  September  10,  1881,  proceeds  thus: 

"Now,  in  carrying  out  and  accomplishing  the  purposes  of  the  said  agency, 
the  said  D.  M.  Yeomans,  for  and  in  oonsideration  -of  one  dollar  to  him  in 
hand  paid,  and  of  royalties  to  be  paid  as  hereinafter  set  fortli,  has  given  and 
granted,  and  does  hereby  give  and  grant,  to  the  said  the  Union  Switch  &  Sig- 
nal Company,  its  successors  and  assigns,  the  sole  and  exclusive  right  and 
license,  under  said  recited  patents,  to  make,  use,  and  sell  the  improvements 
therein  described  and  claimed,  or  intended  so  to  be,  to  the  full  ends  of  the  re- 
spective terms  of  said  patents:  provided  that  and  by  the  acceptance  hereof 
the  said  licensee  agrees  tliat  he  will  well  and  truly  pay  to  the  said  Yeornnns 
quarterly  during  said  respective  terms,  and  to  his  heirs,  executors,  adminis- 
trators, and  assigns,  as  royalty,  four  pounds  per  lever,  liritisli  money,  for 
every  lever  fitted  by  it  upon  any  railway  in  the  United  States  to  which  Sykes' 
system  of  signaling  may  be  attached.  Witness  the  hand  and  seal  of  the  said 
D.  M.  Yeomans." 

The  title  of  the  Johnson  Railroad  Signal  Company  was  acquired  un- 
der a  power  of  attorney  from  Cheeswright  to  Henry  Be«sr,  dated  Octo- 


Digitized  by 


Google 


JOBNSOK    BAILROAD  SIGNAL   CO.  V.  UKION   SWITCH   4   SIGXAI,  CO.      87 

ber  31,  1889,  and  an  absolute  assigniueut  of  the  letters  patent,  in  due 
form,  dated  December  17,  1889,  executed  by  Besier  as  attorney  in  fact 
of  Checswright. 

Nothing  appears  on  the  face  of  the  pa])ers  or  otherwise  to  show- 
that  Cherswright  assented  to  or  ratified  the  instrument  of  March 
21,  1882,  executed  by  Yeomans,  or  that  he  acquiesced  therein  after 
knowledge;  hence  the  question  of  title,  as  it  is  now  presented,  depends 
altogether  upon  the  papers  themselves.  The  title  set  up  by  the  Union 
Switch  <fe  Signal  Company  is  prior  in  date,  but  its  validity  is  denied. 
It  is  not  to  be  doubted  that  an  instrument  of  writing,  whereby  the  owner 
of  a  patent  grants  to  a  corporation,  its  successors  and  assigns,  the  sole 
and  exclusive  right  and  license  to  make,  use,  and  sell  the  patented  in- 
vention during  the  term  of  the  patent,  passes  the  whole  monopoly,  and 
vests  in  the  assignee  the  title  to  the  patent.  NelHs  v.  Insurance  Co.,  13 
Fed.  Rep.  451 ;  Pickhardt  v.  Packard,  22  Fed .  Rep.  532.  It  is,  in  effect, 
a  sale  of  the  entire  patent.  Now,  such  was  the  character  of  the;  instru- 
ment which  Yeomans  executed  to  the  Union  Switch  <fe  Signal  Company. 
Had  he  authority,  under  his  power  of  attorney,  to  make  an  assignment? 
I  think  it  clear  that  he  had  not.  He  was  appointed  the  "sole  agent"  of 
Cheeswright  in  the  United  States  "for  the  purpose  of  working  and  devel- 
oping the  business  of  said  patents."  Within  what  precise  limits  he  was 
confined  in  executing  the  designated  purpose  we  need  not  inquire  now. 
Certain  it  is  that  the  sale  of  the  patents  was  not  within  the  scope  of  the 
agency  as  thus  declarecl,  for  we  find  that  such  a  sale  was  expressly  pro- 
vided for  in  llie  subsequent  clause,  "with  power  for  the  said  D.  M.  Yeo- 
mans to  negotiate  the  sale  of  the  said  patents,  upon  terms  to  be  agreed 
upon."  Indisputably  the  power  thus  conferred  upon  Yeomans  to  nego- 
tiate a  sale  of  the  patents  did  not  warrant  an  absolute  sale  by  him  with- 
out the  concurrence  of  Cheeswright.  Yeomans  might  negotiate  the 
terras  of  a  proposed  sale,  but  no  sale  could  be  consummated  until  the 
terms  were  accepted  by  Cheeswright.  But  Cheeswright  was  not  a  party 
to  the  assignment  of  March  21,  1882,  nor  does  it  appear  that  he  ever 
consented  to  the  terms  thereof.  Therefore,  as  an  attempted  sale  of  the 
letters  patent,  it  was  the  unauthorized  act  of  Yeomans,  and  inoperative 
to  pass  the  title.  It  is,  indeed,  eaniestly  contended  that,  so  long  as 
Yeomans  disposed  of  the  letteis  patent  upon  the  reserved  royalty  speci- 
fied, he  was  at  liberty  to  act  as  he  did,  and  that  the  consent  of  Chees- 
wright was  necessary  only  in  the  event  of  a  transfer  of  the  letters  patent 
for  a  gross  sum.  But  the  intention  to  make  such  distinction  is  not  ex- 
pressed in  the  power  of  attorney,  nor  inferable  from  the  language  used. 
Whatever  the  terms  of  sale  might  be,  the  consent  thereto  of  Cheeswright 
was  essential  to  validate  the  transfer.  As  this  conclusion  is  fatal  to  the 
present  motion,  I  refrain  from  any  further  expression  of  opinion. 
Whether  the  instrument  of  March  21,  1882,  is  available  to  the  Union 
Switch  &  Signal  Company  for  any  purpose  ought  not  to  be  considered 
unt^  the  final  hearing  of  the  whole  case. 

The  motion  for  an  injanotion  is  denied. 
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Babnes  Automatic  Sfrikeleb  Co.  v.  Walworth  Manwf'q  Co.  et  ajL 

(Circuit  Court,  N.  D.  lUinols.    Jane  8, 1892.) 

FiLTBHTS  FOB  INTENTIONS— NOTBLTT — ACTOJIATtC  PiRE  EzTmODISBBR. 

The  third,  fourth,  and  fifth  claims  of  letters  patent  No.  388,883,  iwued  October 
10,  ISflO,  to  Charles  Barnes  for  an  autothatio  fire  extinguisher,  which  olaims  are  for 
a  valve-releasing  device,  consisting  of  wires,  a  lever,  and  a  f  usibly  jointed  slide, 
and  the  bombination  of  a  perforated  dlstribator,  a  valve  located  io  the  distributer, 
having  a  stem  which  projects  through  the  shell  of  the  dUtributer,  aud  a  lever  to 
hold  the  valve  to  its  seat,  are  void  for  want  of  novelty. 

Iq  Ek;[uity.  Bill  by  the  Barnes  Automatic  Sprinkler  Company  against 
the  Walworth  Manuiiacturing  Company  and  others  for  an  injunction  and 
an  accounting. 

Wed  &  Bond,  for  complainant. 

James  J,  Myen,  for  defendants. 

"BjJODQsm,  District  Judge.  In  this  case  the  complainant  seelcs  an 
ii\junction  and  accounting  by  reason  of  the  alleged  infringement  of  pat- 
ent No.  233,393,  granted  October  19,  1880,  to  Charier  Barnes  for  an 
"automatic  fire  extinguisher."  The  patent  in  question  concerns  that 
class  of  devices  which  are  intended  to  extinguish  incipient  fires  by  au- 
tomatic means,  whereby  any  unusual  heat  releases  the  water  and  puts 
the  device  in  action.  This  is  by  no  means  a  foundation  patent,  but  is, 
and  only  purports  to  be,  an  improvement  upon  prior  devices  of  the  same 
class.     The  inventor  says  in  his  specifications: 

"The  object  of  this  invention  is  to  provide  a  supply  valve,  which  will  be 
more  easily  and  securely  forced  and  held  to  its  seat,  and  more  readily  released 
therefrom. " 

"A  further  object  is  to  relieve  the  valve-snstaining  device  from  the  strain 
consequent  upon  the  expansion  and  contraction  of  the  valve  closing  and  re- 
leasing wires  under  varying  temperatures." 

"Another  object  is  to  relieve  the  fusible  solder  joints  from  strain,  so  that 
they  may  be  made  more  sensitive  to  beat  without  liability  of  parting  except 
in  case  of  fire. " 

"Its  object  is,  Anally,  to  provide  a  means  to  hold  the  valve  seated  within  the 
distributer  securely  to  its  seat,  without  liability  of  fi-acturing  the  solder 
joint  by  which  it  is  held,  by  expansion  and  contraction  of  the  metal." 

The  patent  contains  seven  claims,  but  infringement  is  charged  only  as 
to  the  third,  fourth,  fifth,  and  sixth,  which  are: 

"(3)  A  valve-releasing  device  for  automatic  fire  extinguishers,  consisting 
of  wires,  C,  lever,  H,  and  fusibly  jointed  slide,  I,  combined  to  operate  sub> 
stantially  as  set  forth.  (4)  In  an  automatic  fire  extinguisher,  the  combina- 
tion, substantially  as  set  forth,  of  a  perforated  distributer,  s  valve  located 
within  said  distributer,  and  having  a  stem  which  projects  through  the  shell 
of  the  distributer,  and  a  lever,  as  K ',  to  hold  the  valve  to  its  se»t>  within  the 
distributer  until  its  fusible  joint,  K',  is  released  by  lieat.  (5)  In  an  auto- 
matic flre  extinguisher,  the  combination,  substantially  as  specified,  of  a  per- 
forated distributer,  provided  with  a  valve,  the  stem  of  which  projects  through 
the  distributer  shell,  with  a  jointed  lever,  K',  and  latch  E',  said  latch  rest- 
ing upon  a  projection  on  the  shell  of  the  distributer,  and  secured  thereto  by 
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fusible  solder  to  hold  the  valve  to  its  seat.  {&)  In  an  automatic  fire  extior 
goisber,  the  combination  of  a  perforated  distributer,  and  a  valve  to  control 
the  sapply  of  water  to  said  distributer,  said  valve  provided  with  a  two-part 
stem,  and  an  elastic  cushion  between  the  parts,  to  hold  tlie  valve  to  its  seat 
vith  elastic  pressure  by  fusible  solder,  substantially  as  specilled." 

The  defenses  interposed  are:  (1)  That  the  patent  is  void  for  vant  of 
novelty;  (2)  that  defendants  do  not  infringe. 

I  was  considerably  embarrassed  on  the  hearing  of  this  case  by  the  as- 
sertion on  the  part  of  complainant  that  this  patent  had  been,  in  a  suit 
brought  by  Barnes  and  another  against  Ruthenberg,  after  fiill  hearing 
before  the  United  States  district  court  for  the  southern  district  of  Ohio, 
sustainexl  as  a  valid  patent  by  the  learned  district  judge  then  presiding, 
(Judge  Sage).  32  Fed.  Rep.  159.  But  an  examination  of  the  allega- 
tions of  the  bill  and  proofs  thereunder  as  to  the  matters  of  defense  set 
up  in  that  case  shows  that  the  proofs  in  this  case  upon  the  issue  of  nov- 
elty are  much  more  full  aud  exhaustive  than  they  were  in  the  case  be- 
fore Judge  Sage,  and  that  the  prior  patents  cited  here,  which  seem 
to  me  most  material  to  the  defense,  were  not  before  that  court.  In  other 
words,  the  proofs  in  this  case  diflFer  so  essentially  from  those  in  the  former 
case  that  the  decision  in  that  case  cannot  be  deemed  controlling  in  this; 
the  difference  in  the  proof  taking  this  case  out  of  the  rule  of  comity 
which  should  apply  in  this  class  of  cases  where  the  prooft  are  the  safne. 
The  proof  shows  that  in  the  year  1809  William  Congreve,  a  celebrated 
English  inventor,  obtained  a  patent,  one  feature  of  which  was  an  "ap- 
paratus for  extinguishing  fire,  which  shall  be  called  into  action  by  the 
fire  itself,  at  its  first  breaking  out,  and  which  shall  be  brought  to  bear 
upon  the  part  where  the  flames  exist."  Briefly  described,  the  appara- 
tus which  was  covered  by  his  patent  consists  of  distributing  pipes,  lo- 
cated around  the  upper  part  of  the  room  or  building  to  be  protected, 
connected  with  a  water  tank  or  water  supply  of  some  kind,  with  valves 
so  adjusted  and  held  in  place  by  a  combustible  detent  that,  on  the  break- 
ing out  of  a  fire,  the  cord  or  detent  would  be  severed,  the  valves  opened, 
and  the  water  turned  upon  the  fire.  He  also  suggests  that,  in  the  place 
of  a  combustible  cord,  the  same  thing  may  also  be  effected  by  having 
the  end  of  the  cord  or  wire  in  the  room  fixed,  by  means  of  certain  ce- 
ments, which  shall  give  way  or  release  it,  without  the  immediate  con- 
tact of  the  flames,  but  merely  by  the  effect  of  the  heat,  the  atmosphere 
of  which  would  soon  acquire  a  temperature  sufficiently  high  for  the  pur- 
pose. He  then  incorporates  in  his  specifications  a  table  giving  the  de- 
grees of  heat  at  which  different  cements  melt,  so  as  to  call  the  device 
into  action.  As,  for  illustration,  a  composition  consisting  of  three  parts 
lesin  and  one  part  shellac  melts  at  102  Fahrenheit;  a  composition  of 
nine  parts  sheUac  and  eight  resin  melts  at  107;  a  composition  of  two 
}>arts  resin  and  one  shellac  melts  at  113;  a  composition  of  eight  parts 
bismuth,  five  lead,  and  three  tin,  melts  at  190;  and  adds,  "these  sub- 
stances may  be  further  varied,  and  other  similar  ones  applied  on  the 
same  principle."  The  proof  also  sho^frs  that  the  device  suggested  by 
the  C!ongreve  patent  came  into  use,  to  some  extent,  in  England,  and  that 
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patents  were  taken  out,  from  time  to  time,  both  in  England  and  in  this 
country,  on  improvements  upon  the  Congreve  device,  and  that  the  lant 
10  years  have  been  especially  prolific  in  patented  improvements  in  this 
art  in  the  United  States.  Among  those  who  have  taken  out  patents  in 
this  field  within  the  last  tew  years  are  Henry  S.  Pannlee,  C.  W.  Tal- 
colt,  and  ('barles  Barnes,  the  patentee  now  before  the  court. 

The  distinctive  features  of  the  coniplaiuaut's  patent  are:  Knt,  a  dis- 
tributer, or  rose  head,  with  a  valve  seat  at  the  point  where  the  rose  head 
is  connected  with  the  supply  pipe,  the  stem  of  this  valve  extending 
through  the  shell  of  the  distributer  or  rose  iiead,  and  a  lever  hinged  at 
one  side  of  the  rose  head,  and  so  adjusted  that  it  can  be  brought  to  bear 
upon  the  end  of  the  valve  stem,  and  hold  the  valve  stem  firmly  in  its 
seat,  so  as  to  restrain  the  water;  this  lever  being  held  in  place  by  fusible 
solder,  so  that  an  increase  of  heat  in  the  room  in  the  vicinity  of  the  rose 
head  sufficient  to  melt  this  solder  will  release  the  valve,  and  idlow  the 
water  to  flow  through  the  distributer  or  rose  head.  Second.  An  elastic 
cushion,  or  spring,  inserted  in  this  valve  stem,  so  that  the  pressure  upon 
the  valve  will  be,  to  a  certain  extent,  relieved  by  this  elastic  cushion, 
and  thereby  prevent  the  liability  of  the  pressure  of  the  water  upon  the 
valve  from  breaking  the  solder  which  holds  the  water  back. 

I  do  not  find  in  the  proof  any  satisfactory  evidence  that  the  defendants 
infringe  the  third  claim  of  this  patent.  1  find  nothing  in  the  defendants' 
patent  which  corresponds  to  the  wires,  G,  lever,  H,  and  fusible  jointe<l 
slide,  I,  which  are  elements  of  this  claim.  But,  if  I  did,  I  find  these 
features  anticipated  in  nearly  every  patent  upon  devices  of  this  charac- 
ter from  that  of  Congreve  to  the  date  of  the  Barnes  patent.  They  are 
also  shown  in  the  drawings  of  the  Barnes  patent  of  February  18,  1879. 
I  am  therefore  quite  clear  that  the  complainant  has  no  right  to  a  decree 
for  the  alleged  infringement  of  the  third  claim. 

The  fourth  and  fifth  claims  are  for  the  combination  of  a  perforated  dis- 
tributer, a  valve  located  within  the  said  distributer,  and  having  a  stem 
which  projects  through  the  shell  of  the  distributer,  and  a  lever  to  hold 
the  valve  to  its  seat  within  the  distributer,  and  only  difier  slightly  in 
the  description  of  the  fusible  fastening.  Tliis  device,  so  far  as  the  valve 
within  the  distributer  and  stem  extending  through  the  distributer  is  con- 
cerned, is  clearly  anticipated  by  the  Barnes  patent  of  February  21 ,  1879. 
While  the  Tidcott  patent  granted  January  ;il,  1882,  but  for  which  ap- 
plication was  filed  in  the  patent  office  April  8,  1879, — and  the  public 
notice  of  the  device  must  be  carried  back  to  the  date  of  iiling  the  appli- 
cation,— clearly  shows  and  describes  a  distributer  provided  with  a  valve, 
the  stem  of  which  projects  through  the  shell  of  the  distributer,  and 
which  is  held  in  place  for  the  purpose  of  closing  the  valve  by  a  cup- 
shaped  lever,  hinge<l  upon  one  side  of  the  distributer,  and  which  passes 
round  so  as  to  press  upon  the  valve  stem,  and  which  is  fastened  upon 
the  other  side  of  the  distributer  by  a  solder  pin,  so  located  as  to  bo 
melted  by  a  sufficient  increase  of  heat  in  the  room,  and  thereby  release 
the  lever,  open  the  valve,  and  set  the  water  flowing  through  the  distrib- 
uter.    It  is  true  it  is  urged  and  insisted  on  the  part  of  the  complain- 
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ant  that  this  Talcott  device  does  not  show  as  effective  a  lever  as  that 
ahown  by  the  complainant's  device,  bat  it  shows  the  idea,  and  whatever 
difTerence  thete  is  between  the  complainant's  lever  and  the  Talcott  lever 
is  simply  due  to  a  mere  mechanical  change  of  construction.  It  is  true 
that  the  Talcott  lever  is  in  the  shape  of  a  cup,  and  is  intended  to  cover 
the  shell  of  the  distributer,  but  that  does  not  change  the  principle  upon 
which  it  acts,  and  by  which  it  holds  the  valve  in  its  seat.  As  has  been 
already  said,  the  fusible  solder  joint  or  fastening  which  holds  the  dis- 
tributer closed  in  these  two  claims  seems  to  me  to  have  no  patentable 
novelty  in  view  of  the  many  forms  of  such  joints  shown  in  the  proof. 
Talcott's  fusible  pin,  and  the  solder  joint  holding  the  cap  in  place  in 
Barnes'  patent  of  February  18,  1879,  are  both  sufficient  illustrations  of 
such  joints.  I  am  therefore  very  clear  that  the  Talcott  patent  of  Jan- 
uary 31,  1882,  which  relates  back  to  the  time  it  was  applied  for  in 
April,  1879,  clearly  anticipates  the  fourth  and  fifth  claims  of  the  com- 
plainant's patent. 

As  to  the  sixth  claim,  which  covers,  in  combination  with  the  valve 
and  the  lever,  an  elastic  cushion  in  the  stem  of  the  valve,  it  is  sufficient 
to  say  that  the  defendants  use  no  such  elastic  cushion,  and  therefore  do 
not  infringe. 

For  these  reasons  the  bill  is  dismissed  for  want  of  equity. 


The  Serafib. 

BuiTH  V.  The  Serapib. 

(OlreuU  Court  ttf  Appeal*,  Fourth  drcutu    Vmj  15, 18BL) 

No.  T. 

L  Kastr  un>  SRmriLHT— KcsuosKCx— M^cHixisT— OI.D  Ttmini. 

Wbere  a  workman  is  employed  to  do  certain  work  with  a  machine  which  he  tuVLf 
onderstaodB,  though  it  may  aot  be  of  the  newest  paltera,  and  may  require  moi« 
eaie  than  newer  patterns,  but  nevertheless  Is  in  perfect  order  of  its  kind,  he  takes 
the  risk  of  all  accidents  which  may  befall  him  in  tta  use. 
%  Hike — Wnica  with  nncoTSSED  Coowheki. 

Libelant,  s  stevedore,  was  driving  a  winch  on  the  steamship  gerapis.  The  cog- 
wheels were  uncovered,  but  libelant,  while  looking  at  the  hatch  back  of  Mm,  put 
bis  band  between  the  wheels,  where  it  was  crushed.  The  winch  had  no  covering 
over  the  cogwheels,  with  which  winches  are  now  customarily  made,  but  was  in 
good  order  of  its  kind.  Libelant  had  worked  at  it  for  several  hours  before  the  acci- 
dent, and  knew  all  about  it.  The  mate  had  warned  him  to  be  careful.  Held,  that 
libelant's  negligence  was  the  sole  oause  of  the  aooideub 

Gorr,  Circuit  Judge,  dissenting. 

49  Fed.  Rep.  398,  reversed. 

Appeal  from  a'  Decree  of  t^e  District  Court  of  the  United  States  for  the 
District  of  Maryland. 

In  Admiralty.  Label  for  personal  injuriea  The  court  b^ow  awarded 
libekntOQe  hfdf  bis  damages.      49  Fed.  Rep.  893.     Bev«n«d. 
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(knoen  &  KirUn,  W.  Benton  Crisp,  and  /.  Parker  KirUn,  for  appdlant. 

I.  Oookmcm  Boyd  and  Qutrka  Herzog,  for  appellee. 

Before  Hughes,  District  Judge,  and  Bond  and  Goff,  Circuit  Judges. 

Bond,  Circuit  Judge.  It  appears  from  the  record  in  this  case  that 
some  time  about  the  1st  of  January,  1891,  the  steamship  Secapis  arrived 
at  the  port  of  Baltimore  with  a  cargo  of  iron  ore.  Upon  her  arrival  she 
made  a  contract  with  a  head  stevedore,  who  had  a  gang  of  other  steve- 
dores in  his  employ,  experienced  in  the  business,  to  unload  the  ship. 
The  Serapis  ranked  A  1  at  Lloyd's,  and  was  fitted  up  with  two  winches 
in  the  usual  position  on  the  ship,  which  had  been  on  her  for  six  years, 
and  had  been  made  by  the  first  machinists  in  Liverpool.  The  record 
shows  that  these  winches  were  in  perfect  order,  and  no  objection  was 
made  to  them  by  the  head  stevedore,  with  whom  the  contract  to  unload 
the  vessel  was  made.  The  libelant.  Smith,  was  set  to  work  at  first  to 
manage  the  winch,  while  the  cargo  was  taken  out  of  a  forward  batch. 
Of  course  his  face  was  turned  towards  the  batch  in  front  of  hhn,  and  he 
could  see  from  his  position  whether  it  was  time  to  wind  up  the  winch 
or  let  it  go, — to  hoist  or  lower  the  buckets,  into  which  the  ore  was  placed. 
He  worked  the  winch  for  four  or  five  hours  in  the  nighttime  while  the 
forward  hold  was  being  emptied  of  cai^o.  A  fellow  stevedore  was  placed 
in  the  proper  position  at  the  hatch  to  let  him  know  when  he  was  to  lower 
or  hoist.  This  he  did  vocally  or  by  a  wave  of  the  hand.  The  next 
morning  Smith  was  put  to  use  thesame  winch,  but  the  hatch  out  of  which 
cargo  was  to  be  taken  was  behind  him.  A  stevedore  was  placed  there 
to  give  him  notice  what  to  do  with  the  winch,  but  Smith,  unmindful 
of  this  fact,  turned  his  head  behind  liim  to  see  for  himself  when  and 
how  to  move  the  winch.  By  so  doing  he  lost  sight  of  the  wheel  by 
which  steam  was  turned  on  or  off,  and  placed  his  hand  on  the  cogwheels 
instead  of  the  wheel,  and  lost  several  of  his  fingers. 

If  the  libelant  felt  called  upon  to  look  behind  him  to  watch  the  hatch- 
way where  the  stevedore  was  placed  to  give  him  notice  what  to  do,  be- 
cause the  stevedore  so  stationed  did  not  do  his  duty,  and  call  ciut  to  him 
what  to  do,  this  was  negligence  on  the  part  of  a  fellow  employe,  with 
whom  the  ship  had  nothing  to  do,  for  he  had  been  employ«fd  by  the 
head  stevedore,  as  Smith  had  been,  and  not  by  the  ship.  The  libelant 
contends  that  although  he  may  have  been  negligent  in  turning  his  head 
to  watch  the  hatch  behind  him,  yet,  if  the  windi  had  had  its  cogwheels 
covered,  he  would  not  have  been  injured,  notwithstanding  his  negligence. 
The  winch  at  which  libelant  was  working  had,  as  the  record  shows, 
been  on  the  Serapis  for  six  years,  and  cargo  after  cargo  had  during  that 
time  been  discharged  by  its  use.  There  is  no  evidence  whatever  that  it 
was  not  in  perfect  order  for  that  style  of  machine.  The  libelant  knew 
all  about  it,  for  he  had  worked  at  it  the  night  before  for  four  or  five  hours, 
and  an  hour  and  a  half  on  the  morning  of  the  accidenti  It  was  not  pe- 
culiarly dangerous  in  its  construction,  for  the  valve  wheel  was  even  further 
away  from  the  cogwheels  than  usual,  though  the  evidence  here  somewhat 
conflicts.    The  captain,  however,  states  that  he  measured  it,  and  its  dis- 
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tance  from  the  cogwheials  was  12  inches.  The  libelant  states  that  he  told 
the  mate  that  there  ought  to  be  something  over  the  cogwheels,  but  he 
said:  "You  be  a  little  careful,  and  it  will  be  all  right." 

Now,  the  question  is  whether  the  owners  of  the  steamship  Serapis  can 
he  called  n^ligent  because  they  bad  on  board  the  steamer  a  winch 
which  had  been  there  for  six  years,  in  continual  use,  was  in  perfect  or- 
der, but  required  more  care  on  the  part  of  the  person  who  worked  it 
than  some  more  modem  machines  of  the  kind.  And  this,  too,  when 
the  machine  was  well  known  to  the  employe,  and  that  it  required  some- 
what more  attention  on  his  part  than  other  machines  titted  for  similar 
use.  We  are  of  opinion  that  where  a  workman  is  employed  to'  do  cer- 
tain work  with  a  machine  which  he  fully  understands,  though  it  may 
not  be  of  the  newest  pattern,  but  nevertheless  is  in  perfect  order  of  its 
kind,  and  may  require  more  care  than  newer  patterns,  he  takes  the  risk 
of  all  accidents  which  may  befall  liim  in  its  use.  And  if,  as  is  the  fact 
in  this  case,  be  did  not  exercise  the  care  required,  he  must  suffer  the 
consequence  of  his  n^ligence.  This  libdant's  misfortune  has  our  deep- 
est sympathy,  but  to  do  injustice  through  sympathy  for  the  injured  is 
to  do  away  with  law,  and  make  recovery  for  loss  dependent  on  the  ten- 
derness or  want  of  it  in  the  feelings  of  the  court.  We  think  the  decree 
of  the  district  court  in  this  case  should  be  reversed;  and  it  is  so  ordered. 

GoTf,  Circuit  Judge,  (dMsen^ng,)  I  think  the  decree  of  the  district 
court  should  be  affirmed.  The  libelant  was  one  of  the  stevedores  em- 
ployed in  unloading  a  cargo  of  iron  ore  from  the  steamship  Serapis,  in 
the  port  of  Baltimore.  Two  winches  were  used  by  the  steamship  in  un- 
loading its  cai^o, — one  for  hoisting  the  ore  out  of  the  hold  of  the  vessel, 
and  the  other  to  draw  the  crane  to  and  from  the  wharf.  Libelant  was 
assigned  by  the  head  stevedore  to  the  duty  ofrunning  the  last-mentioned 
winch,  and  while  so  employed  his  hand  was  caught  between  the  cogs  of 
the  driving  wheels,  crushed,  and  permanently  injured.  He  claims  that 
the  winch  at  which  he  worked  was  dangerously  constructed,  not  prop- 
erly guarded  to  protect  those  employed  to  work  it;  and  that  it  was  neg- 
ligence on  the  part  of  the  ship  owners  to  keep  it  in  that  condition. 

I  think  the  testimony  shows  that  the  winch  was  dangerously  con- 
structed,— ^unnecessarily  and  unusually  so.  The  valve  stem  is  im- 
mediately in  front  of  the  cogs,  and  the  wheel  on  the  top  of  it,  by  which 
it  is  moved,  is  directly^  opposite  the  meeting  place  of  the  teeth  of  the 
cogs.  While  there  is  some  conflict  in  the  testimony  on  this  point,  the 
weight  of  the  same  is  that  the  distance  from  the  cogs  to  the  wheel  is  not 
more  than  fn>m  five  to  seven  inches.  The  stem  is  controlled  by  a  valve 
near  the  deck  at  the  feet  of  the  winch  man,  from  which  the  v^ve  stem 
rises  about  three  and  one  half  feet,  and  on  which  is  the  whed.  There 
was  no  covering  or  guard  over  the  cogs  to  protect  the  hands  of  the  oper- 
ative, as  is  usual  in  machines  of  this  character;  that  could  have  been 
easily  and  at  a  trifling  expense  afHxed.  It  is  clear  to  my  mind  that  H 
was  improper  to  provide  such  a  winch  for  such  work,  and  that  the 
steamship  in  doing  so  was  guilty  of  negligence.     It  is  no  answer  to  this 
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to  say  that  the  winch  was  used  for  some  years  witbotit  an  accident  oo- 
curring;  the  wonder  is  that  one  did  not  happen  sooner.  The  testimony 
does  not  show  that  the  libelant  was  inefficient  or  careless,  but  that  be 
WHS  an  experienced  and  skillful  workman,  83  yean  of  age,  who  fully 
understood  his  business.  It  is  shown  that  he  could  not  see  the  tab  used 
in  hoisting  the  ore  without  turning  his  eyes  from  the  winch,  and  that 
he  was  compelled  to  do  so  while  at  work,  and  operate  the  valve  at  tbe 
same  time.  When  he  was  so  engaged  the  accident  happened.  Nor  is 
it  an  answer  to  say  that  the  libelant  sought  the  employment  and  as- 
sumed the  risk,  and  that  he  was  not  compelled  to  continue  using  tbe 
machine, — that  he  could  quit  work  when  he  pleased.  The  risk  he  as- 
sumed was  that  common  to  such  work  when  proper  machinery  is  fur- 
nished. Such  men  cannot  always  quit  work  when  they  please.  On  the 
contrary,  they  are  compelled  to  labor,  and,  as  I  understand  the  law,  it 
requires  those  using  their  labor  and  providing  machinery  for  that  pur- 
pose, dangerous  in  character,  to  use  all  reasonable  means  to  guard 
against  accidents,  and  to  protect  those  employed  by  them.  In  con- 
sidering tbe  duty  and  the  liability  of  tbe  employer  to  the  party  em- 
ployed, Mr.  Justice  Hablan,  in  Hough  v.  Railroad  Co.,  100  U.  S.  213, 
said: 

"One,  and  perhaps  the  most  important,  of  these  exceptions  arises  from  the 
obligation  of  the  master,  whether  a  natural  pei-son  or  a  corporate  body,  not 
to  expose  the  servant,  when  conducting  tbe  master's  business,  to  perils  or 
hazards  against  which  he  may  be  guarded  by  proper  dliigrence  upon  tbe  part 
of  tlie  master.  To  that  end  the  master  is  bound  to  observe  all  the  care  which 
prudence  and  the  exigencies  of  the  situation  require  in  providing  tbe  servant 
with  machinery  or  other  instrumentalities  adequately  safe  for  use  by  the 
latter." 

Without  quoting  further  from  this  case  on  this  point,  I  cite  Bxjuadl  t. 
Manujaxiuinng  Co.,  48  Me.  116;  Railroad  Co.  v.  State,  44  Md.  283; 
Wheder  v.  Manufacturing  G>.,  135  Mass.  294;  Ford  v.  RaUroad  Co.,  110 
Mass.  241 ;  also  Wharton  on  the  Law  of  Negligence,  (section  211,)  where 
the  author  says: 

"Tbe  question  is  that  of  duty;  and  without  making  the  unnecessary  and 
Inadequate  assumption  of  iraplieil  warranty,  it  is  sufficient,  for  tbe  purpose 
of  justice,  to  assert  that  it  is  the  duty  of  an  employer,  inviting  employes  to 
use  bis  structure  and  machinery,  to  use  proper  care  and  diligence  to  make 
such  structure  and  machinery  flt  for  use." 

But  it  is  contended  by  tbe  appellant  that  tbe  libelant  cannot  recover, 
because  be,  in  effect,  contracted  to  work  the  winch,  and  continued  to 
use  it  with  full  knowledge.of  its  defects.  The  libelant  was  not  employed 
specially  to  work  the  winch,  but  to  do  any  work  usually  done  by  steve- 
dores in  unloading  a  cargo  of  iron  ore  from  a  steamship.  He  naturally 
expected  to  find  the  vessel  provided  with  such  machinery  as  was  usual 
and  proper  for  tbat  purpose,  and  as  was  reasonably  safe.  When  bis 
turn  came  to  run  the  winch  he  did  so,  but  he  was  surprised  at  its  con- 
struction, and  complained  of  it.  He  was  told  by  the  mate,  so  he  testi- 
fies, "to  be  a  little  careful,  and  it  will  be  all  right."    Another  stevedore, 
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who  was  operating  the  winch  the  uight  before  the  libelant  was  injured, 
testifies  that  the  mitten  on  his  hand  \yas  caught  in  the  cogs,  and  taken 
off,  and  that  when  he  mentioned  the  iact  to  the  donkey  engine  man  in 
charge,  and  told  him  that  it  ought  to  have  a  cover  on  it,  the  man  re- 
plied, "Be  careful."  It  is  true  that  libelant  knew  the  uiachiuery  was 
ciefective,  unguarded,  and  dangerous,  but  I  do  not  think  it  follows  that, 
therefore,  he  lost  his  right  of  action  against  the  steamship  in  case  of  an 
accident  occasioned  thereby.  The  prevailing  rule  now  on  this  subject 
is  that  the  employe  need  not,  when  aware  of  the  defect  in  machinery, 
abandon  the  service  on  that  account,  but  that  he  may  run  some  risk, 
such  as  a  prudent  man  would  take,  without  losing  his  right  of  action 
against  the  master  in  case  injury  results.  On  this  point  see  Beach, 
Contrib.  N^.  p.  373,  §  140,  and  authorities  there  cited.  It  is  stated  as 
foUows  in  Shear.  &  R.  Neg.  (4th  Ed.)  §  209: 

"Knowledge  of  a  defect  in  machinery  is  no  bur  to  recovery  as  a  matter  of 
law.  Such  knowledge  may  operate  in  mitigation  of  damagee.  Even  contin- 
uance in  the  service  after  knowledge  of  a  defect  is  not,  as  a  matter  of  law, 
contributory  negligence." 

The  decisions  upon  this  question  have  been  conflicting,  still  I  do  not 
think  it  can  be  maintained  from  them — from  those  rendered  since  the 
general  use  of  the  generally  dangerous  and  complicated  machinery  run 
by  steam — that  ev^n  at  common  law  the  eirjploye  is  deemed  to  have  as- 
sumed all  the  risk  of  all  danger  by  continuing  to  use  such  machinery 
after  knowledge  of  its  defects.  In  admiralty  the  rule  in  such  ca»;es  is 
now  well  established,  and  is  authoritatively  given  us  by  the  supremo 
court  of  the  United  States  in  The  Max  Morris,  reported  in  137  U.  S.  1, 
11  Sup.  Ct.  Rep.  29.  Mr.  Justice  Blatchford,  in  the  opinion  in  that 
case,  says: 

"Contributory  negligence  in  cases  like  the  present  should  not  wholly  bar 
recovery.  There  would  have  been  no  injury  to  the  libelant  but  for  the  fault 
of  the  vessel;  and  while,  on  the  one  hand,  the  court  ought  not  to  give  hiui 
full  c-oni|>ensatiun  for  his  injury,  where  he  himself  was  partly  in  fault,  it 
ought  nut,  on  the  other  hand,  to  be  resitrained  from  saying  that  the  fact  of 
his  negligence  should  not  deprive  him  of  all  recovery  of  damages.  As  stated 
by  the  district  judge  in  his  opinion  in  the  present  case,  the  more  equal  dis- 
tribution of  justice,  the  dictates  of  humanity,  the  safety  of  life  and  limb,  and 
the  public  good  will  be  liest  promoted  by  holding  vesaels  liable  to  bear  some 
part  of  the  actual  pecuniary  loss  sustained  by  a  libelant  in  a  case  like  the 
present,  where  their  fault  is  clear,  provided  the  libelant's  fault,  though  evi- 
dent, is  neither  willful  nor  gross  nor  inexcusable,  and  where  other  circum- 
stances present  a  strong  case  for  his  relief." 

The  Case  of  The  Maharajah,  40  Fed.  Rep.  784,  and  1  U.  S.  App.  20, 
49  Fed.  Rep.  Ill,  is  relied  upon  by  the  claimant  in  this  case.  The 
libelant  in  that  case,  as  in  this,  was  injured  while  working  a  winch  be- 
longing to  the  machinery  of  a  steamship.  In  that  case  the  court  found 
from  the  proof  that  the  winch  was  in  details  of  structure  substantially  like 
those  in  general  use  at  the  time  it  was  built;  that  it  had  been  in  use  for  a 
dozen  years  or  more,  and  that  it  was  not  materially  out  of  repair;  that 
such  winches  are  still  in  common  use  upon  vessels,  but  that  an  improved 
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machine  has  heen  introduced,  constructed  with  a  guard  over  the  cogs. 
In  the  present  case  the  evidence  shows  that  the  winch  was  unusual;  was 
not  the  kind  commonly  in  use,  but  of  the  class  known  as  a  "camel-back," 
but  unlike  them  in  not  having  a  guard  for  the  cogs.  One  witness  states 
that,  while  he  had  seen  such  winches  before,  they  had  always  been  pro- 
tected with  guards.  Another  testifies  that  this  one  was  differently  con- 
structed from  the  other  "  camel-backs"  he  had  seen.  The  libelant  testi- 
fied that  he  had  worked  at  a  hundred  different  winches,  and  that  on  the 
others  the  valve  wheel  was  further  from  the  cogwheels.  .  Still  another 
witness  says  that  he  had  worked  on  many  winches,  and  had  seen  "camel- 
backs,"  but  they  "all  had  casings."  Another  ran  the  winch  after  the 
libelant's  hand  was  crushed,  and  on  that  account  noticed  it  particularly. 
He  saw  the  "flesh  and  blood  on  the  cogs,"  and  noticed  that  the  valve 
was  too  close  to  the  cogs  for  safety, — only  from  five  to  six  inches  off,  he 
says.  He  had  seen  many  winches  like  this'one,  but  they  all  had  guards. 
In  the  Case  of  Vie  Maharajah  there  was  no  notice  given  of  the  defect;  in 
this  case  there  was.  So  while  the  cases  in  several  particulars  are  simi- 
lar, 80  far  as  the  testimony  on  these  material  points  is  concerned,  they 
are  quite  difiFerent.  I  infer  from  the  opinion  of  the  court,  delivered  by 
Judge  Wallace  in  the  circuit  court  of  appeals,  that,  had  the  proofs 
been  different  as  to  the  dangerous  character  of  the  winch  in  use  on  the 
Maharajah,  the  decision  of  the  court  would  have  been  in  accordance 
with  the  equitable  ruling  of  the  supreme  court  of  the  United  States  in 
the  Case  of  Tht  Max  Morris,  For  the  reasons  mentioned  I  see  no  error 
in  the  decree  appealed  firom,  and  think  it  should  be  affirmed. 
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Dbhpssy  «.  Township  of  Uswisso. 

(Oimtit  Court  ttf  AppeaU,  JBUihth  OtreUtt.    Uaj  SO,  ISIML) 

1.  MUIBAXOB— HoinCTFAI.  CoRTOIUTiOJIS— DoiUfAVOT  Of  JvoexBiiT— LDflVAnOHa. 

Th«  statates  of  Kansas  proyide  that  judgments  against  municipalities  shall  b« 
paid  by  taxation,  and  that  the  levy  and  coUeotion  of  taxes  may  be  enforced  by 
faondaTwua.  Held,  that  for  the  purpose  of  keeping  a  Judgment  alive  such  a  man- 
dctmus  is  equivalent  to  the  issuance  of  execution  against  a  private  person,  and 
therefore  that,  under  the  state  statutes  relating  to  the  life  of  judgments,  {Oioa.  St. 
Kan.  SS461S,  4537,  4523,  4835,  4630,)  as  oonstmed  by  the  sUte  courts,  s  judgment 
against  a  municipality  becomes  dormant  it  more  than  five  years  elapse  between  the 
issuance  of  two  successive  writs  of  mandamuSi  and  abeolutel^r  dead  If  no  applfc*- 
tton  to  revive  is  made  or  suit  brought  upon  the  judgment  wi^in  one  year  after 
the  expiration  of  the  five  years. 

IL  IiDtTTATIOSS — TOWVSRIPS — iJERVICB  OT  PROCBSS  ON  OFTtCBSS. 

BeeUon  31,  Code  Ean.,  provides  that  the  time  of  the  absence  tioa  the  state  or  the 
concealment  of  a  person  against  whom  a  cause  of  action  accrues  shall  not  be  com- 
puted as  part  of  the  pericxl  within  which  the  action  mast  be  brought.  Held  that, 
even  if  this  section  can  be  held  to  apply  where  the  persons  elected  oiBcers  of  a 
township  either  fall  to  qualify  or  remove  from  the  township,  for  the  purpose  of 
preventing  the  enforcement  of  judgments  against  it,  still  the  question  is  not  pre- 
sented where  service  of  process  or  of  notice  to  revive  the  judgments  ooold  liav« 
been  made,  within  the  statutory  period,  upon  a  trustee  of  the  township,  such  trus- 
tee having  been  duly  appointeid  by  the  county  commissioners,  upon  the  ground 
that  there  were  no  townahlp  officers. 
•l  Townships— Nonxbsxdbht  Ovficsb— Sbkvicb  or  Psoosss. 

The  fact  that  a  township  officer  removes  from  the  township  and  thereafter  re- 
sides in  another  township  of  the  same  county,  does  not  necessarily  prevent  the 
servioe  of  mandamua  upon  him.    iSOIamonoa  2!p>  v.  WUwn,  8  Sup.  Ct.  Rep.  844, 
109  U.  8.  627,  followed. 
4.  IIat^dikvs— LiKiTATioKS— PKnniror  or  PR00>R>nra8. 

Where  a  writ  of  mandcanvM  was  issued  and  served,  bat  no  other  steps  were 
taken  for  more  than  six  years,  it  cannot  be  said  that  the  mamdamut  proceeding 
was  pending  during  that  time,  within  the  rule  that  limitatipn  does  not  ran  against 
•  party  while  he  has  a  suit  pending  to  enforce  his  oLalmu 

In  Enor  to  the  Cirouit  Court  of  the  United  States  for  the  District  of 
Kansas.     Affirmed. 

Statement  by  Sanbobn,  Circuit  Judge: 

This  was  a  writ  of  error  to  the  United  States  drouit  court  for  the 
district  of  Kansas.  On  the  18tb  day  of  November,  1886,  plaintiff 
in  error  brought  an  action  against  the  township  of  Oswego  upon  two 
certain  judgments  against  ^e  defendant,  which  had  been  assigned 
to  him.  Defendant  admitted  the  rendition  and  assignment  of  the 
judgments,  but  pleaded  that  they  were  barred  by  the  statute  of 
limitations,  and  that  this  question  was  tea  o^^wota.  Plaintiff  i»- 
plied  that  mcmdamiu  proceedings  were  commeooed  shortly  after  the 
judgments  were  rendered,  and  had  been  pending  ever  since,  and  that 
the  citizens  of  the  town  and  ita  officers  elect  had  prevented  any  of  those 
elected  to  office  from  qualifying  since  the  judgments  were  rendered,  and 
those  elected  in  the  year  the  judgments  were  rendered  ceased  to  act,  and 
left  the  state  within  a  year  thereafter.  A  jury  trial  was  had.  The  jury 
setamed  special  findings  of  fact  tmd  a  general  verdict  for  the  defendant. 
Haintiff  and  defendant  each  moved  the  court  for  judgment.  The  court 
denied  plaintiff's  motion,  and  entered  judgment  in  &vor  of  defendant, 
to  which  ruling  plaintiff  excepted. 
v.51f.no.4 — 7 
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The  special  findings  of  the  jury,  so  far  as  they  were  material,  wer« 
that  on  November  29, 1876,  judgment  was  rendered  in  favor  of  George 
0.  Marcy  against  the  defendant  township  for  $2,600.  On  April  9, 
1878,  judgment  was  rendered  in  favor  of  William  N.  Field  for  $1,504. 
The  treasurer  of  the  township,  who  was  elected  and  who  qualified  in 
1877,  shortly  after  moved  out  of  the  township,  and  thereafter  resided 
in  the  county.  In  1880,  J.  P.  Updegraph  was  elected  and  qualified  as 
treasurer,  but  shortly  after  moved  into  another  township  in  the  same 
county.  On  April  10, 1882,  the  county  commissioners  of  the  county  of 
Ijabette  made  a  finding  on  petition  that  there  were  no  oflBcers  of  said 
township,  and  appointed  John  Jadd  trustee  of  the  township,  who  qual- 
ified as  such,  and  has  ever  since  lived  in  the  county  of  Labette,  but  was 
living  outside  of  the  township  in  1884.  Tlie  officers  of  the  township 
were  a  trustee,  clerk,  and  treasurer.  The  trustee  and  clerk  elected  and 
qualified  in  1877  became  nonresidents  of  the  state  in  1878,  and  the 
three  ofi&cers  elected  in  1877  ceased  to  act  as  such  in  1878.  No  other 
officers  than  those  above  specified  qualified  from  1878  to  1886,  and  none 
were  acting  as  such  in  the  township  during  those  years.  Officers  were 
elected  each  year,  and  there  was  an  understanding  generally  known 
among  the  citizens  of  the  township  that  the  officers,  if  elected,  would  fail 
to  qualify,  and  that  this  wouM  defeat  the  bonds  on  account  of  which 
these  judgments  were  rendered,  On  June  16,  1877,  an  alternative  writ 
of  maTtdamtu  was  issued  upon  the  Marcy  judgment,  which  was  served 
July  21, 1877.  On  December  19, 1877,  a  peremptory  writ  was  issued, 
Oq  December  18, 1878,  an  alias  peremptory  writ  was  issued.  On  June 
3, 1878,  an  alternative  writ  of  mandamus  was  issued  on  the  Field  judg- 
ment, which  wa^  served  on  July  17,  1878.  On  December  15, 1885,  the 
mandamus  proceedings  on  these  two  judgments  were  consolidated  by  or- 
der  of  the  court.  On  December  16,  1885,  an  information  was  filed  in 
the  consolidated  case,  and  an  alternative  writ  issued  in  favor  of  the 
plaintifi'  in  error  here,  Edward  C.  Dempsey.  January  14,  1886,  the 
writ  was  retamed  served.  June  10,  1886,  a  motion  to  quash  the  writ 
was  filed,  and  the  motion  was  on  that  day  granted,  and  the  writ  quashed. 
Entries  of  the  names  of  these  viandamus  cases  appear  on  the  books  of 
the  clerk  of  the  court,  with  notations  of  continuances  in  nearly  if  not 
quite  every  year  from  1877  to  1890.  In  November,  1886,  an  order 
was  made  granting  leave  to  file  an  amended  information,  and  in  1889 
an  order  was  made  extending  the  time  to  file  a  bill  of  exceptions. 

George  A.  Sanders  and  WtUiam  R.  Bmoers,  for  plaintiff  in  error. 

Ndson  Case  and  W.  B.  Qlatse,  for  defendant  in  error. 

Before  Caldwbix  and  Sanborn,  Circuit  Judges,  and  Sribab,  District 
Judge. 

Sanborn,  Circuit  Judge.  Under  the  decisions  of  the  supreme  court  of 
the  state  of  Kansas  construing  the  statutes  of  that  state  on  this  subject,  this 
action  was  barred  by  the  statutes  of  limitation  of  that  state  when  it  was 
commenced.  2  Gen.  St.  Kan.  §§  4092,  4095,  4542,  4537,  4622,  4524, 
4525,4530.4531;  Bum«v. Simpson, 9Kan. 666, 667;  Mau^inneyv.  Doane^ 
40  Kan.  675.  678-680, 17  Pac.  Rep.  44;  AngeU  v.  Martin,  24  Kan.  336; 
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Turner  v.  Crmcford,  14  Kan.  503;  Gruble  v.  ]Vood,  27  Kad.  536,  537; 
AngeU  v.  Martin,  24  Kan.  334.  335;  Scroggs  v.  Tutt,  23  Kan.  182,  186; 
U.  S.  V.  Tmcnahip  of  Oswego,  28  Fed.  R«p.  55.  The  statutes  of  Kansas 
provide  that,  if  execution  shall  not  be  sued  out  within  five  years  from 
the  date  of  any  judgment  of  record  in  that  state,  or  if  five  years  shall 
have  intervened  between  the  date  of  the  last  execution  issued  on  such 
judgiaent  and  the  time  of  suing  out  another  writ  of  execution  thereon, 
such  judgment  sl^all  become  dormant,  (section  4542;)  that  such  judg- 
ment may  be  revived  by  order  of  the  court  on  application  and  notice 
within  one  year  after  it  becomes  dormant;  and  that,  if  such  order  is  not 
made  within  one  year  from  the  time  it  could  first  have  been  made,  it 
shall  not  be  made  at  all  unless  by  the  consent  of  the  debtor  or  bis  rep- 
resentatives. Sections  4542,  4587,  4522-4530.  In  the  case  at  bar  no 
execution  could  issue  against  the  defendant  township,  but  the  writ  of 
fflandamu8  to  enforce  collection  of  judgments  against  municipalities  per- 
forms the  office  of,  and  is  legally  the  equivalent  of,  the  writ  of  execu^on 
upon  judgements  against  private  individuals,  since  the  l^islalure  has 
provided  that  these  judgments  shall  be  paid  by  taxes,  and  the  levy  and 
collection  of  the  tixea  may  be  enforced  by  vtandnmus.  It  follows  that 
under  the  Kansas  statutes  a  judgment  against  a  municipality  will  be- 
come dormant  if  the  creditor  permits  a  period  of  more  than  five  years  to 
elapse  between  the  rendition  of  his  judgment  and  the  issuance  of  a  writ 
of  mandamug,  or  between  the  dates  of  the  issuance  of  two  successive  writs 
of  mandamus.  U.  S.  v.  Toumahip  of  Oewego,  28  Fed.  Rep.  55.  Between 
the  3d  day  of  June,  1878,  and  the  16th  day  of  December,  1885,  no  writ 
of  nuindamuf  was  issued  upon  either  of  these  judgments,  nor  was  any  mo- 
tion or  application  made  within  one  year  after  they  became  dormant,  or 
at  all,  to  revive  them.  Where  a  judgment  has  been  permitted  to  be- 
come dormant  by  the  neglect  of  the  creditor  to  issue  the  proper  writ  for 
five  years,  and  no  application  or  motion  to  revive  is  made  or  suit  upon 
the  judgment  brought  within  one  year  after  the  expiration  of  the  five 
years,  the  supreme  court  of  Kansas  has  uniformly  held  that  the  judg- 
ment becomes  not  only  dormant,  but  dead,  and  no  suit  can  be  main- 
tained upon  it.  See  authorities  supra.  It  is  not  imporhmt  here  that 
the  courts  of  Nebraska  and  Ohio  have  adopted  a  different  rule  in  the 
construction  of  similar  statutes.  No  constitutional  rights  are  here  af- 
fected, no  federal  law  is  in  question.  The  rights  of  these  litigants  are 
governed  by  these  statutes  of  Kansas,  and  it  is  sufficient  for  this  court 
that  the  highest  court  of  that  state  has  decided  this  question. 

Bat  plaintiff's  counsel  contends  that  he  is  excepted  from  the  operation 
of  these  statutes  and  decisions  by  the  iact  that  there  were  no  officers  of  the 
township  qualified  and  acting  therein  from  1878  until  1886.  That  the  cit- 
izens of  the  town  conspired  with  the  officers  elected  during  that  time  to 
prevent  their  qualifying  for  the  purpose  of  preventing  the  enforcement  of 
these  judgments.  That  section  21  of  the  Code  of  Kansas  provides:  "  If, 
when  a  cause  of  action  accrues  against  a  person,  he  be  out  of  the  state,  or 
has  absconded  or  concealed  himself,  the  i)eriod  limited  for  the  coramenoe- 
meut  of  the  action  shall  not  begin  to  run  until  he  comes  into  the  state, 
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or  while  he  is  so  absconded  or  concealed;  and  if,  after  the  cause  of  ac- 
tion accrues,  he  depart  from  the  state,  or  abscond  or  conceal  himself,  the 
time  of  his  absence  or  concealment  shall  not  be  computed  as  any  part  of 
the  period  within  which  the  action  must  be  brought;"  and  that  this 
case  is  so  far  within  the  spirit  if  not  the  letter  of  this  statute  that  the  ex- 
ception there  made  should  be  applied  to  it.  A  complete  answer  to  this 
contention  is  that  the  &cts  of  tiiis  case  do  not  raise  this  question.  They 
are:  That  the  three  principal  officers  of  the  township  were  a  trustee, 
clerk,  and  treasurer;  that  the  treasurer,  who  was  elected  and  who  quali- 
fied in  1877,  shortly  after  moved  out  of  the  township,  but  thereafter  re- 
sided in  the  county;  that  no  successor  of  this  treasurer  qualified  until 
1880,  when  J.  P  Updegraph  was  elected  and  qualified  as  treasurer,  but 
shortly  after  moved  into  another  township  in  the  same  county;  that  on 
April  10,  1882,  the  county  commissioners  of  the  county  made  a  finding 
that  there  were  no  officers  of  the  township,  and  appointed  John  Judd 
trustee  thereof,  as  they  had  authority  to  do  under  the  Kansas  statutes; 
that  he  qualified  as  such,  and  has  ever  since  lived  in  Labette  county, 
but  in  1884  was  not  living  in  Oswego  township.  From  this  statement 
of  the  facts  found  it  clearly  appears  tliat  there  was  ample  opportunity  to 
serve  process  on  one  of  the  officers  of  this  township  during  a  large  part  of 
the  time  between  the  entry  of  the  judgments  and  the  commencement  of 
this  suit.  During  all  of  the  sixth  year  after  the  date  of  the  earlier 
writs  of  mandamus  service  could  have  been  made  on  Mr.  Judd,  the  trus- 
tee, and  the  judgments  thus  revived.  That  other  officers  who  were 
elected  did  not  qualify;  that  these  officers  who  did  qualify  lived  outside 
the  township,  but  within  the  county, — would  not  necessarily  render  in- 
valid the  service  of  notice  or  process  upon  them  of  officers  of  this  town- 
ship. Salamanca  Tp.  v.  WUrni,  109  U.  S.  627,  3  Sup.  Ct.  Rep.  344. 
The  facts  of  this  case  do  not  Bring  it  within  the  exception  of  this  stat- 
ute if  the  statute  could  be  held  to  apply  to  such  a  case. 

Finally,  plaintiff  contends  that  the  suit  on  these  judgments  is  not 
barred  by  the  statutes  of  limitation  and  dormancy,  because  these  mav^ 
damns  proceedings  upon  the  judgments  have  always  been  pending;  and 
he  invokes  the  rule  that  time  does  not  run  against  a  party  under  a  stat- 
ute of  limitations  while  he  has  a  suit  pending  to  enforce  his  claim.  It 
is  undoubtedly  true  that,  if  the  plaintiff  had  seasonably  brought  suit 
upon  these  judgments,  as  he  has  done  in  this  case  too  late,  time  would 
not  have  run  against  him  while  such  a  suit  was  pending;  but  here  the 
analogy  between  tnaTuiaTntw  proceedings  upon  judgments  against  munici- 
palities and  the  writ  of  execution  upon  judgments  against  individuals 
must  not  be  lost  sight  of.  Would  the  fact  that  the  creditor  in  a  judg- 
ment against  an  individual  issued  an  execution,  and  thereby  tried  to 
enforce  and  continued  to  try  to  enforce  his  judgment  for  five  years,  pre- 
vent the  statute  of  limitations  from  running  against  him?  Certainly 
not.  Neither  will  the  mere  fact  shown  in  this  case  that  in  1877  and 
1878  writs  of  mandamus  wete  issued  and  served  in  proceedings  to  collect 
these  judgments,  while  no  further  steps  were  taken  and  no  other  action 
bad  thereafter  for  more  than  six  years,  prevent  the  running  of  the  stat- 
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utee  upon  this  action  upon  the  judgments.  Such  proceedings,  or  rather 
such  want  of  proceedings,  do  not  coDvStitute  a  suit  pending  upon  the 
judgments  within  the  rule  invoked  hy  plaintiflTs  counsel,  especially  in 
viewof  the  fact  that  in  these  very  mandamus  proceedings  hefore  Mr.  Justice 
Brewer,  then  circuit  judge  of  this  circuit,  all  the  vital  questions  in  this 
case  were  considered  and  determined  adversely  to  the  plaintiff,  and  the 
writ  quashed,  in  U.  S.  v.  Townahip  of  Oswego,  28.  Fed.  Rep.  55,  in  1886. 
If  the  plaintiff  in  this  case  has  faUed  to  collect  the  money  that  was  due 
him  it  has  not  been  because  he  was  remediless  under  the  law.  It  has 
been  because  for  more  than  five  years  he  issued  no  writ  upon  his  judgmenta 
when  he  could  have  had  a  writ  for  the  asking,  and  because  i)e  brought 
no  suit,  and  made  no  application  to  revive  his  judgments,  for  more  than 
three  years  after  they  became  dormant,  at  a  time  when  there  was  ample 
opportunity  to  serve  notice  and  process  upon  the  defendant.  The  jiidg- 
ment  against  him  was  right,  and  it  is  affirmed. 


Hewitt  v.  Stoby  et  d. 
(Olreuit  Court,  S.  D.  CaWorhia.   Jtine  13, 

IKBIOATIOK— AFPSOPBUTIOK— ABJLHSONHBirr. 

Certain  persons  appropriated,  by  means  of  the  B.  ditcli,  the  water  remaining  in 
a  stream  after  two  prior  appropriations.  The  supply  provinfc  InsufBcient  after 
several  years,  they  each  parcoaeed  a  certaio  number  of  shares  in  the  T,  ditch  and 
the  water  appropriated  by  it,  and  diverted  the  yame  to  the  B.  ditch.  After  a  time 
other  shareholders  in  theT.  ditch  also,  by  permlssioo,  diverted  their  water  through 
the  B.  ditch,  and  finally  theT.  ditch  was  abandoned,  and  all  the  water  talien  through 
the  B.  ditch.  Thereafter  for  many  years  the  entire  amount  of  water  talcen  through 
the  B.  ditch  was  distributed  in  proportion  to  the  ownership  of  shares  in  the  T.  ditch 
appropriation,  without  regard  to  tl>e  original  appropriation  by  means  of  the  B. 
ditch.  Held,  that  this  constituted  an  abandonment  by  the  original  appropriatora 
and  their  successors  of  their  claim  to  the  water  originally  talcen  by  the  B.  ditch. 

In  Equity.  Bill  by  Isaac  L.  Hewitt  against  Warren  Story  and  others 
to  establish  a  right  to  take  certain  water  for  irrigation  and  other  pur^ 
poses,  and  to  restrain  interference  therewith.     Bill  dismissed. 

For  prior  reports,  see  39  Fed.  Rep.  158,  719. 

RoweO,  &  RoweU,  John  A.  Wright,  A.  W.  Thompson,  and  Brousseau  & 
Hatch,  for  complainant. 

George  E.  Otis,  H.  C.  Rolfe,  Byron  Waters,  OurUs  &  Otis,  and  R.  E. 
HoughUm,  for  defendants. 

Rosa,  District  Judge.  I  have  examined  the  voluminous  record  in  this 
case  with  care,  and  am  of  the  opinion  that  the  averments  of  thie  bill  as 
amended  are  not  sustained  by  the  evidence.  The  complainant's  con- 
tention is  that  he  is  the  owner,  and  entitled  to  be  protected  in  the  use, 
of  333i  inches,  measured  unc^r  a  4-inch  pressure,  of  the  waters  of  the 
Santa  Ana  river,  which  he  alleges  were  appropriated  by  his  predecessors 
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in  interest  through  and  by  meAns  of  a  ditch  called  the  "Berry  Roberta 
Ditch,"  the  use  of  which  he  and  they  continuously  enjoyed  until  the 
alleged  wrongful  interference  therewith  by  the  defendants  shortly  before 
the  commencement  of  this  suit.  To  review  in  detail  the  evidence,  which 
embraces  more  than  2,300  pages,  would  serve  no  useful  purpose;  nor, 
in  the  view  I  take  of  the  case,  is  it  necessary  to  make  any  reference  to  a 
very  large  part  of  it.  The  case  shows  that  prior  to  the  appropiiation 
under  which  the  complainant  claims  two  appropriations  of  the  waters  of 
the  river  had  been  made, — one  by  means  of  a  ditch  called  the  "North 
Fork  Ditch,"  tapping  the  river  not  far  from  where  it  debouches  from  the 
mountains  into  the  San  Bernardino  valley;  and  the  other,  called  the 
"South  Fork"  or  "Timber"  ditch,  which  took  water  from  the  same  side 
of  the  river,  (the  north  side,)  but  some  distance  lower  down.  The 
resi>ective  parties  to  this  suit  are  not  agreed,  and  the  evidence  is  con- 
flicting, in  respect  to  the  quantity  of  those  two  appropriations;  but,  in 
my  view  of  the  case,  that  is  not  a  matter  of  importance  here.  The 
appropriation  upon  which  the  suit  is  based  was  made  by  Berry  Roberts, 
Henry  Suverkrup,  and  George  A.  Craw  in  the  year  1869,  and  was  of  the 
"waste  water"  of  the  river,  by  which,  I  think,  from  the  evidence,  was 
intended  the  water  remaining  after  the  North  Fork  and  Timber  ditches 
should  be  supplied.  The  ditch  through  which  they  appropriated  this 
waste  water  tapped  the  river  on  its  south  side,  and  between  the  head  ot 
the  North  Fork  ditch  and  that  of  the  Timber  ditch.  They  designated 
their  ditch  the  "Berry  Roberts  Ditch."  Roberts,  Suverkrup,  and  Craw 
at  the  time  occupied  and  claimed  separate  and  distinct  portions  of  sec- 
tion 16,  township  1  8.,  range  3  W.  of  the  San  Bernardino  meridian;  Rob- 
erts claiming  160  acres,  and  Suverkrup  and  Craw,  in  the  aggregate,  240 
acres,  which  were  subsequentlj'  acquired  by  the  complainant,  as  herein- 
after stated.  At  the  time  of,  and  for  many  years  after,  the  appropria- 
tion by  Roberts,  Suverkrup,  and  Craw,  there  was  in  existence  in  San 
Bernardino  county  a  board  of  water  commissioners  created  by  an  act  of 
the  l^islature  of  the  state  to  -regulate  the  distribution  of  water  in  accord- 
ance with  the  rights  of  the  parties  in  interest,  with  authority  to  appoint 
water  overseers,  etc.  In  the  records  of  this  board,  referred  to  and  relied 
on  by  both  sides  to  this  controversy,  appears  the  following  entry  of  date 
February  19,  1870:  ■  " 

"By  reqnest  of  Henry  .Suverkrup,  Berry  Roberts,  and  G.  A.  Cruw,  W.  T. 
Morris  and  K.  Kerfoot,  water  commissioners  for  San  Bernardino  county, 
California,  located  a  water  ditch  to  bn  known  as  the  'Berry  Robierts  Ultch.' 
The  water  claimed  by  the  aforesaid  parties  for  thisditch  is'the  w»ste  water 
of  the  Santa  Ana  river,  taken  out  on  the  southeast  bank  of  said  river  about 
fuur  mil<>8  nortlieast  from  section  sixteen,  (16,)  townstiip  No.  1  soutli,  range 
24*0.  3  west,  San  Beruiirdino  meridian,  running  thence  nearly  a  southwest 
direction  to  the  said  sixteentli  (16)  section,  and  to  be  used  for  irrigating  pur- 
poses, and  to  be  equally  apportioned  among  said  parties  on  the  land  of  the  said 
Sixteenth  (16)  section  owned  by  said  parties;  and  also  Berry  Roberts  was  ap- 
pointed overseer  for  the  aforesaid  ditch  for  the  present  year. 

"Done  on  the  19th  day  of  February,  A.  D.  1870. 

"W.  T.  MOKBIS, 

•E.  Kerfoot." 
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Under  this  appointmeut  Kolwrts  took  charge  of  the  Berry  Roberts  ditch 
as  water  overseer,  and  through  and  bj'  means  of  it  Roberts,  Suverkrup, 
and  Craw  conducted  the  waste  water  of  the  river  ao  appropriated  to  their 
respective  tracts  of  land  in  section  16  for  irrigation  and  domestic  uses. 
They  had  a  few  trees  planted,  a  small  garden,  and  a  few  acres  in  po- 
tatoes anil  corn,  not  exceeding  in  the  aggregate  40  or  50  acres;  and,  in 
tlje  aggregate,  they  cultivated  in  grain  some  50  or  60  acres.  They  also 
permitted  one  or  more  of  their  neighbors  to  participate  in  the  use  of  the 
water,  conditioned  upon  their  contributing  to  keep  the  ditch  in  repair. 
Roberts  conveyed  bis  interest  in  the  160  acres  of  land  claimed  by  him, 
together  with  his  interebt  in  the  Berry  Roberts  ditch  and  in  the  waste 
water,  to  one  Ball  in  1870,  and  Ball  thereupon  succeeded  Roberts  as 
overseer  of  the  Berry  Roberts  ditch.  Craw,  whose  tract  of  land  con- 
tained 160  acres,  conveyed  his  interest  in  it  to  Suverkrup  in  1872.  He 
testified  (subject  to  objections  on  the  part  of  the  defendants  as  to  the 
competency  of  the  testimony)  that  he  also  sold  to  Suverkrup  his  inter- 
est in  the  Berry  Roberts  ditch  and  in  the  waste  water.  During  the 
years  1870,  1871,  and  1872  the  parties  owning  these  interests  in  the 
Berry  Roberts  ditch  and  in  the  waste  water  appropriated  by  means  of  it 
used  the  water  when  they  could  get  it  for  the  irrigation  of  the  land  they 
had  under  cultivation  and  for  domestic  purposes;  but  at  times  dur- 
ing those  years,  owing  probably  to  evaporation  and  to  the  porous  nature 
of  the  soil  through  which  the  water  ran,' the  owners  of  the  Berry  Rob- 
erts ditch  found  that  the  waste  water  of  the  river  was  insufficient  to  sup- 
ply tlieir  needs.  Accordingly,  Ball,  who,  as  has  been  said,  had  suc- 
ceeded to  the  one-third  interest  of  Berry  Roberts  in  the  Berry  Roberts 
ditch  and  in  the  waste  water,  and  who  had  also  succeeded  him  as  over- 
seer of  that  ditch,  purchased  40  shares  in  the  Timber  ditch  and  in  the 
water  appropriated  by  means  of  it;  and  Suverkrup,  who,  in  addition  to 
his  original  one-third  interest,  the  complainant  claims  had  also  succeeded 
to  the  one-third  interest  of  Craw  in  the  Berry  Roberts  ditch  and  in  the 
waste  water,  purchased  30  shares  in  the  Timber  ditch  and  in  the  water 
appropriated  by  means  of  it.  The  water  thus  acquired  by  Ball  and 
.Suverkrup  in  the  Timber  ditch  appropriation  they  divertetl  and  con- 
ducted through  and  by  mebns  of  the  Berry  Roberts  ditch  to  their  respec- 
tive tracts  of  Land  in  section  16.  Subseqtiently,  and  with  their  consent, 
various  of  the  other  owners  of  shares  in  the  Timber  ditch  appropriation 
diverted  and  conducted  the  water  to  which  they  were  entitled  by  virtue 
of  the  Timber  ditch  appropriation  through  and  by  means  of  the  Berry 
Roberts  ditch.  This  ditch  continued  in  charge  of  the  successive  water 
overseers  appointed  by  the  board  of  water  cominissiouers.  In  June, 
1874,  Suverkrup  conveyed  his  interest  in  the  240  acres  then  claimed  and 
possessed  by  hira,  together  with  bis  interest  in  the  Berry  Roberts  ditch 
and  in  the  waste  water,  and  together,  also,  with  the  30  shares  in  the 
Timber  ditch  appropriation,  to  one  Borron;  and  in  October,  1881,  Bor- 
ron  contracted  to^ell  the  same  to  the  complainant,  and  executed  to  him 
a  deed  therefor  in  1882.  When  Borron  purchased  in  1874  the  land  now 
owned  by  the  complainant  he  went  into  x>o&scssion  of  it,  rcniainiug  in 
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personal  possession  something,  more  Uian  a  year,  and  then  put  an  agent 
in  charge,  who  remained  in  possession  for  Borron  until  his  sale  and  con- 
veyance to  complainant.  During  all  of  the  time  that  Borron  owned  the 
land,  and  at  the  time  of  complainant's  purchase  of  it,  there  was  but  a 
small  part  of  it  under  cultivation.  In  1874,  Ball  and  Borron,  as  owners 
of  shares  in  the  Timber  ditch  appropriation,  were  diverting  and  using  the 
water  belonging  to  them  as  such  share  owners  through  the  Berry  Rob- 
erts ditch ;  and  in  that  year  some  of  the  other  owners  of  shares  in  the  Tim- 
ber ditch  appropriation  applied  to  them  for  permission  to  divert  and 
conduct  the  water  pertaining  to  their  shares  in  the  Timber  ditch  appro- 
priation through  the  Berry  Roberts  ditch,  which  permission  was  accorded 
upon  condition  that  the  applicants  should  aid  in  enlarging  and  re- 
pairing the  Berry  Roberts  ditch,  which  they  did.  After  1874  no  water 
was  taken  from  the  river  through  the  Timber  ditch,  but  all  of  the  water 
theretofore  diverted  through  and  by  means  of  that  ditch  was  thereafter 
diverted  through  and  by  means  of  the  Berry  Roberts  ditch,  and  many, 
if  not  all,  of  the  owners  of  shares  in  the  Timber  ditch  appropriation  con- 
tinued to  use  the  water  to  which  they  were  entitled  by  virtue  of  that 
appropriation  through  the  Berry  Roberts  ditch.  It  does  not  appear 
that  permission  to  do  so  was  granted  to  any  considerable  number  of  the 
shareholders  in  the  Timber  ditch  appropriation  by  the  then  owners  of 
the  Berry  Roberts  ditch;  but  the  case  shows  that  (whether  rightfully  or 
wrongfully)  the  shareholders  in  the  Timber  ditch  appropriation  took 
possession  and  control  of  the  Berry  Roberts  ditch,  and  through  it  diverted 
and  conducted  the  water  theretofore  diverted  and  conducted  by  the 
Timber  ditch;  and  that  from  at  least  as  early  as  1877  all  of  the  water  di- 
verted and  conducted  through  and  by  means  of  the  Berry  Roberts  ditch 
was  distributed  by  the  water  overseer  in  charge,  and  accepted  and  used 
by  the  respective  claimants  of  it,  including  Ball  and  Borron,  in  propor- 
tion to  the  number  of  shares  held  by  them,  respectively,  in  the  Timber 
ditch  appropriation.  The  Berry  Roberta  ditch  was  enlarged  and  kept 
in  repair  by  the  parties  so  using  it,  and  in  1877,  upon  application 
made  to  the  board  of  water  commissioners,  a  change  was  made  in  its 
route  and  in  the  point  of  its  diversion  of  water  from. the  river,  in  order 
to  avoid  a  sand  wash  and  a  consequent  loss  of  water;  the  board  of  water 
commissioners  at  the  same  time  directing  that  the  ditch  should  be  there- 
after known  as  the  "South  Fork  of  Santa  Ana"  for  irrigation  purposes. 
This  change  was  made  by  the  parties  using  the  water  of  the  ditch,  under 
the  charge  of  the  water  overseer.  Ball.  There  was  also  a  subsequent  change 
in  the  ditch  similarly  made.  The  water  diverted  and  conveyed  by 
means  of  this  ditch  continued  to  be  allotted  to  the  respective  claimants 
to  it  in  proportion  to  the  number  of  shares  held  by  them,  respectively, 
in  the  Timber  ditch  appropriation.  It  was  so  allotted  and  used  during 
the  more  than  five  years  of  Borron's  ownership  that  the  mtness  Tolles 
acted  as  his  agent,  and  it  was  so  allotted  and  used  continuously  after  the 
complainant's  purchase  in  1881-82.  It  is  true  that  there  is  evidence 
that  both  Borron  and  complainant  from  time  to  time  asserted  that  they 
were  entitled  to  the  water  embraced  by  the  waste  water  appropriation; 
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bnt  the  mere  assertion  of  such  a  claim,  unaccompanied  b}'  acts  in  vin- 
dication and  maintenance  of  it,  is  of  no  avail.  The  evidence,  in  my 
opinion,  shows  that  this  claim  was  not  respected  by  the  other  parties 
using  and  in  control  of  the  Berry  Roberts  ditch  and  the  water  thereby 
diverted  and  conveyed,  who  at  least  as  early  as  1877  allotted  all  of  the 
water  diverted  from  the  Santa  Ana  river  by  means  of  the  ditch  thereto- 
fore known  as  the"  Berry  Roberts  Ditch"  in  proportion  to  the  number  of 
shares  held  by  them  in  the  Timber  ditch  appropriation.  For  more 
than  five  years  intmediately  preceding  complainant's  purchase  from  Bor- 
ron,  the  latter,  through  his  agent,  ToUes,  acquiesced  in  and  accepted  such 
allotment  of  the  waters  of  the  Berry  Roberts  ditch.  Such  use  and  control 
of  that  ditch  and  allotment  of  its  waters  were  wholly  inconsistent  with 
the  claim  that  any  part  of  the  waters  thereby  diverted  and  conveyed  was 
water  embraced  by  the  waste  water  appropriation.  Borron's  failure  to 
continue  the  use  of  the  water  under  that  appropriation,  and  his  acquies- 
cence in  and  acceptance  of  the  allotment  of  the  waters  diverted  by  and  con- 
veyed through  the  Berry  Roberta  ditch,  in  proportion  to  the  shares  hsid 
by  the  respective  parties  who  assumed  control  of  and  maintained  it  in 
the  Timber  ditch  appropriation,  was  a  clear  abandonment  of  the  waste 
water  appropriation.  One  of  the  essential  elements  of  a  valid  appropri- 
ation of  the  waters  flowing  over  the  public  lands  is  its  use  forsome  benefi- 
cial purpose,  which  use,  of  course,  is  to  be  referred  to  the  claim  under 
which  it  is  exercised.  Not  only  does  the  evidence  show  that  the  waste 
water  appropriation  upon  which  this  suit  is  based  was  abandoned  during 
its  ownership  by  the  complainant's  grantor  and  predecessor  in  interest, 
Borron,  bat  it  tdiows  also  that  the  abandonment  was  acquiesced  in  by 
the  complainant  after  his  purchase.  The  waters  of  the  ditch  in  question 
continued  to  be  allotted  to  and  used  by  the  respective  parties  who  con- 
trolled and  maintained  the  ditch,  including  the  complainant,  in  propor- 
tion to  the  number  of  shares  held  by  them,  respectively,  in  the  Timber 
ditch  appropriation,  which  use  and  control  of  the  ditch  and  allotment  of 
its  waters  were,  as  has  been  said,  wholly  inconsistent  with  the  claim  that 
any  part  of  the  waters  thereby  diverted  and  conveyed  was  water  era- 
braced  by  the  waste  water  appropriation. 

Finding,  as  I  do,  from  the  evidence,  that  there  was  an  abandonment 
by  the  immediate  grantor  of  the  complainant,  .as  well  aa  by  the  com- 
plainant himself,  of  the  water  embraced  by  the  appropriation  upon  which 
the  suit  is  based,  it  becomes  unnecessary  to  determine  whether  there 
could  be,  in  view  of  the  evidence  in  the  case,  any  valid  appropriation 
of  333i  inches,  measured  under  a  4-inch  pressure,  of  the  waters  flowing 
over  the  public  lands,  for  the  irrigation  of,  and  domestic  use  upon,  com- 
plainant's 240  acres  of  land,  or  to  decide  any  of  the  other  points  made 
l^  counsel.  The  bill,  as  am^ided,  must  be  dismissed  at  complainant's 
cost;  and  it  is  so  ordered. 


Digitized  by 


Google 


106  FEDERAL   KETOKTBR,  vol.  51. 


Union  Loan  &  Trust  Co.  v.  Southern  Caufornia  (Motor  Road  C!o. 

et  al, 

((Tircutt  Court,  8.  D.  CaHfornia    JonelS,  1893.) 

Rati.roai>  Cohpaxies— Fobeci/mo.'re  or  Hortsaok — Riobts  of  Mortaobes. 

A  bill  to  foreclose  a  railway  mortgage  alleged  the  company's  insolvency,  and  the 
insufficiency  of  its  assets  to  pay  the  mortgpige  bonds.  The  company  contested  the 
validity  of  the  bonds,  and  during  the  litigation  moved  the  court  to  order  the  re- 
ceiver to  pay  certain  sums  to  its  counsel  for  services  rendered  and  to  be  rendered; 
also  to  pay  its  office  expense^,  and  the  salary  of  its  secretary,  claiming  that  such 
payments  were  absolutely  necessary  to  maintain  its  corporate  existence  and  enable 
It  to  defend.  Held-  that,  as  such  bonds  were  prlDia  f(tcle  valid,  the  holders  were 
entitled  to  all  the  assets,  and  to  make  such  payments  would  be  to  impair  their  vested 
rights. 

In  Equity.  Suit  by  the  Union  Ix>an  &  Trust  C!ompany  against  the 
Southern  California  Motor  Kuad  Company  and  others  to  foreclose  a  niort- 
f^e.  Heard  on  motion  of  defendant  for  payment  of  its  counsel  fees 
and  expenses.     Denied.     For  former  report,  see  49  Fed.  Rep.  267. 

Wilson  &  Lwnvme,  for  complainant. 

W.  P.  Gardiner,  for  intervener. 

R.  E.  Houghton,  for  defendant. 

Ross,  District  Judge.  This  suit  was  commenced  to  foreclose  a  mort- 
gage, executed  by  the  defendant  corporation  to  secure  the  payment  of 
certain  of  its  bonds.  At  the  commencement  of  the  suit  a  receiver  was 
appointed  to  take  possession  of  the  property  involved  in  it  pending  the 
litigation,  and  he  has  since  been,  and  now  is,  in  its  possession.  The  de- 
fendant motor  road  company  is  contesting  the  validity  of  the  bonds, 
and  an  application  is  now  made  to  the  court  on  its  behalf  to  direct  the 
receiver  to  pay  out  of  the  monej'S  in  his  hands  certain  sums  to  the 
counsel  of  the  defendant  corporation  for  services  rendered  and  to  be  ren- 
dered the  corporation  in  such  contest,  and  also  to  pay  the  salary  of  the 
secretary  of  the  corporation,  and  its  office  expenditures  incurred  since 
the  taking  of  possession  of  the  property  by  the  receiver.  It  is  said  in 
support  of  the  motion  that  it  is  absolutely  necessary  that  such  payments 
should  be  ordered  to  enable  the  defendant  corporation  to  make  its  de- 
fense to  the  action,  and  in  order  that  it  may  maintain  its  existence  as  a 
corporation.  That  may  be  so;  but,  if  it  is,  it  constitutes  no  valid  ground 
for  the  interference  by  the  court  with  the  vested  rights  of  the  complain- 
ant. The  bonds  and  mortgage  sued  on  are  prima  fade  valid,  and  be- 
cause of  the  alleged  insolvency  of  the  defendant  corporation,  and  the 
insufficiency'  of  the  property  mortgaged  to  pay  them ,  the  court  took  the 
property  into  its  possession  to  protect  and  enforce  the  rights  of  the 
mortgagee.  If  the  bonds  and  mortgage  are  in  fact  valid,  it  is  the  right 
of  the  mortgagee  to  demand  that  all  of  the  property  included  in  the 
mortgage,  less  the  cos^s  of  the  court,  and  the  expenses  necessarily  and 
properly  incurred  by  the  receiver  in  its  management,  operation,  preser- 
vation, and  betterment,  shall  be  applied  to  the  sutisfiEiction  of  the  lien. 
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To  divert  any  portion  of  the  property  io  the  payment  of  any  other 
daim  or  demand  ia  to  that  extent  to  impair  the  vested  right  of  the 
mortgagee  to  have  hiB  lien  paid  and  discharged  out  of  the  mortgaged 
property.  Some  timely  observations  npoo  this  subject  will  be  found  in 
the  case  of  £ne«tana  t.  Tnut  Co.,  136  U.  S.  89,  10  Sup.  Ct  Rep.  950. 
And  the  conclusion  here  reached  will  also  be  found  supported  by  the 
text  writers.  See  High,  Rec.  (2d  Ed.)  p.  331  et  »eq.;  Beach,  Reo.  pars. 
376,  752;  Gluck  &  B.  Rec  pp.  296,  297.     Motion  denied. 


CooAiw  Mm.  Go.  «.  Fakmkrs'  Min.  Go.  H  oL 
(CireMtt  Count,  D.  South  CaroUna.   Jane  17,  ISSm) 

iKnmonoH  Boin>— AasBssiimT  ov  Daiuois — Aotios  ox. 

A  federml  conn,  which,  on  granting  a  temporaTy  injunotion,  raqulre*  the  givliig 
ot  a  bond  for  pouible  <<»in«j>«i.^  may,  on  disaolving  the  injancuon,  itaeU  decdde 
what  dantagea,  U  any^ should  bs  paid ;  and  it  would  never  send  the  hond  to  another 
jurisdiction  to  bo  snea  upon,  ana  on^  In  v«7  exoeptlonal  caaea  would  it  aead  tke 
matter  before  a  Jury. 

In  Equity.  Bill  by  the  Coosaw  Mining  Company  against  the  Farmers' 
Mining  Company  and  B.  R.  TUlmaa  and  others,  constituting  the  board 
of  phosphate  commissioners  of  the  state  of  South  Carolina.  A  tempo- 
rary injunction  having  been  granted  and  dissolved,  defendants  now  move 
that  the  injunction  bond  be  delivered  to  them  to  bring  such  actions 
thereon  as  they  may  be  advised.  Motion  denied,  and  a  special  master 
appointed  to  take  testimony  as  to  the  damages. 

/.  t.  McLaurin,  Atty.  Oen.,  and  Mower,  AGtcfieU  &  Smithy  for  the 
motion. 

MeOrady,  Sons  &  Bacot  and  Smythe  &  Lee,  opposed. 

SnioNTON,  District  Judge.  Upon  filing  the  bill  in  this  case,  the  court, 
on  the  6th  day  of  March,  1891,  granted  the  prayer  of  complainant  for  a 
temporary  injunction.  The  order  for  the  injunction  required  the  com- 
plainant to  enter  into  bond,  with  surety,  in  the  penal  sum  of  $25,000. 
Such  bond  was  executed.  Its  cpndition  is  that  the  complainant  and  its 
sureties  shall  pay  to  the  defendants  "any  and  all  damages  which  they 
may  suffer  by  reason  of  the  injunction,  if  it  shall  be  finally  determined 
that  the  complainant  in  this  action  is  not  entitled  thereto."  The  order 
granted  leave  to  the  defendants  to  move  for  the  dissolution  of  the  injunc- 
tion at  any  time  after  eight  days'  notice.  The  defendants  answered. 
Notice  of  motion  to  dissolve  the  injunction  was  made  on  the  6th  Oc- 
tober, 1891;  and  on  the  5th  April,  1892,  an  order  was  made  dissolving 
the  injunction.  Meanwhile,  pending  this  bill,  the  defendants  B.  R. 
Tillman  and  others,  the  board  of  phosphate  commissioners,  filed  their 
complaint,  with  summons,  to  the  state  court,  praying  an  injunction 
against  the  present  complainant.    The  injunction  was  granted,  and  the 
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cause  was  then  removed  into  this  court.  The  complaint,  in  substance, 
Bet  out  the  same  case  as  was  set  up  in  the  answer  to  the  bill  filed  origi- 
nally here,  and  the  answer  of  the  Coosaw  Mining  Company  was  substan- 
tially the  same  as  their  bill  here.  The  case  presented  precisely  the  same 
issues.  At  the  hearing  of  the  cause  so  removed  the  injunction  was  made 
perpetual,  thus  sustaining  the  position  of  the  present  defendants.  See 
4T  Fed.  Rep.  225.  This  decision  of  the  circuit  court  was  carried  on 
appeal  to  the  supreme  court,  was  heard  thereon,  and  the  circuit  decree 
was  alfirmed  on  the  4th  day  of  April,  1892.  See  12  Sup.  Ct.  Rep.  689. 
The  next  day  this  injunction  was  dissolved.  A  motion  is  now  made 
"that  the  bond  given  under  the  order  of  6th  March,  1891,  be  delivered 
to  defendants  to  bring  such  actions  under  the  conditions  thereof  as  they 
may  be  advised;"  There  can  be  no  questioa  that  the  court  can  either 
decide  for  itself  what  damages,  if  any,  should  be  given  upon  the  disso- 
lution of  an  injunction,  secured  by  a  bond  given  under  its  order,  or  it 
can  deliver  the  bond  to  the  defendants  for  the  purpose  of  suit  thereon  in 
a  court  of  law.  This  court  would  never  send  the  bond  for  suit  in  an- 
other jurisdiction,  and  in  very  rare  cases  would  it  send  the  bond  before 
a  jury.  The  suit,  from  its  inception,  is  in  this  court.  The  conduct  of 
the  parties  is  always  under  its  supervision.  The  character  of  the  ques- 
tions involved,  and  the  ease  or  difficulty  in  reaching  a  conclusion  upon 
them,  can  nowhere  be  as  well  known  as  in  the  court  which  heard,  con- 
sidered, and  decided  them.  The  court  also  can  determine  whether  any 
further  proceedings  are  necessary;  and  may  content  itself,  after  fixing 
costs  on  the  complainant,  with  an  order  that  no  further  damages  can  be 
recovered  against  it.  -RiisseU  v.  Farley,  105  U.  S.  446.  In  the  present 
cjise  I  think  it  best  to  follow  the  course  finally  decided  upon  in  NnveUo 
V.  James,  5  De  Gex,  M.  &  G.  876,  quoted  and  criticised  in  ftiwsefl  v.  Farky. 
I  do  not  wish,  however,  to  decide  in  advance,  or  to.  intimate  an  opinion 
on,  the  question  whether  further  damages  should  be  allowed.  I  think  it 
the  better  practice,  because  it  is  seldom  that  a  chancellor  without  evi- 
dence can  say  whether  or  not  a  party  has  been  damaged,  or  to  what  ex- 
tent. It  is  ordered  that  the  defendants  produce  before  the  master  such 
evidence  of  damage  as  they  may  claim,  with  leave  to  complainant  to 
reply  thereto,  if  it  be  so  advised ,  and  that  the  testimony  so  taken  be  reported 
to  the  court.    Let  J.  E.  Hagood  be  the  special  master  in  this  behalf. 
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YoDNG  d  al.  V.  Baltimore  County  Hedge  &  WraE  Fence  Co. 
(Clrcutt  Court,  D.  MarylancL    Jnae  21, 1S93.) 

1.  Fatbits  fob  Isvkxtioss— Limitation  of  Claim— Hedge  Fejicss. 

Patent  No.  254,085,  July  31, 1882,  held  to  be  for  a  wire  extending  alotur  the  bua  of 
a  hedge  near  the  gronnd  to  preT«Dt  the  passage  of  small  animals  before  the  shoots 
of  the  hedge  are  grown. 

2.  Biira— NOTBLTT. 

Held,  that  the  patent  is  void  for  want  of  patentability,  it  being  old  to  use  sach  a 
wire  to  keep  the  plants  in  position,  and  to  give  the  hedge  Increased  lateral  strength, 
and  it  being  old  to  use  a  wire  along  the  base  of  an  ordinary  fence  to  prevent  the 
passage  of  amall  animals. 
iSi/Uabus  by  the  Court.) 

In  Equity.  Bill  by  Wesley  Young  and  the  Maryland  Hedge  A 
Wire  Fence  Company  against  the  Baltimore  County  Hedge  &  Wire 
Fence  Company  for  infringement  of  patent.     Bill  dismissed. 

Wood  &  Boyd,  for  complainants. 

G.  L.  Van  Bibber,  M.  Bailey,  and  W.  F.  MitdieU,  for  respondent. 

Morris,  District  Judge.  The  bill  of  complaint  in  this  case  alleged  the 
infringement  of  four  patents,  but  the  bill  has  been  dismissed  as  toall  except 
the  patent  to  Wesley  Young,  No.  254,085,  dated  July  21, 1882.  That 
patent  is  for  an  improvement  in  "plashed  hedges."  The  claim  is  a  nar- 
row one,  for  a  single  and  simple  improvement.  The  patentee,  Young, 
describes  the  method  of  plashing  hedge  fences  as  practiced  at  the  date 
of  his  application,  which  he  says  is  by  bending  over  the  plant  in  the 
line  of  the  fence,  the  bending  taking  place  in  the  root,  and  security  the 
first  plant  in  its  bent  position  by  fastening  it  to  a  stake,  then  a  piece  of 
wire  is  passed  under  the  first  plant  quite  near  the  ground  and  crossed 
and  twisted  around  the  next  plant,  and  in  like  manner  around  as  many 
succeeding  plants  as  the  wire  is  capable  of  holding  in  their  proper  rela- 
tive positions;  it  being  intended  that  the  wire  shaU  cross  the  plants  ap- 
proximately at  right  angles  to  their  inclined  positions,  and  so  that  every 
plant  is  held  down  in  its  inclined  position  and  in  the  plane  of  the  fence. 
In  describing  this  ];netbod,  which  he  states  was  then  in  use,  he  says: 
"  Or  one  or  more  of  the  lines  of  wire  may  be  stretched  first,  and  the 
plants  bent  down  and  secured  in  position  by  attaching  them  to  the 
wire."     He  further  says: 

"The  present  inventiou  looks  to  the  still  further  development  of  this 
branch  of  industry,  and  has  for  its  object  to  provide  a  hedge  fence  which 
from  the  time  it  is  Brst  plashed  will  present  a  strong  and  impassable  barrier 
to  all  ordinary  stock  which  is  permitted  to  run  at  large,  and  the  proper 
growth  of  which  hedge  will  not  be  interfered  with  by  the.  causes  ordinarily 
existing.  *  *  *  la  order  to  give  the  fence  the  requisite  degree  of  lateral 
strength  at  the  start,  I  apply  a  continuous  horizontal  line  or  lines  of  wire  or 
other  material  along  it  from  end  to  end,  securing  the  said  line  or  lines  to  the 
plants  by  staples,  nnils  or  loops  or  other  suitable  fastenings,  as  shown  in  the 
drawing,  or  by  interweaving  it  with  the  plants  as  shown.  I  preferably  ap- 
ply two  lines  of  wire,  one  near  the  upper  ends  of  the  plants  after  they  are 
plashed  and  cut  oB  to  the  propet  height,  and  one  near  their  base,  as  repre- 
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senled  in  the  drawing,  though  other  intermediate  lines  of  wire  may  also  be 
employed  if  thought  necessary.  I  also  prefer  to  employ  barbed  wire,  as  tliat 
affcn-ds  additional  effectiveness  as  a  barrier  to  stock,  but  plain  wire  will 
answer  reasonably  well.  *  *  *  The  lower  wire  is  indispensable,  for  by 
its  aid  the  openings  between  the  plants  are  closed  at  the  bottom  from  the 
start,  and  small  pigs  are  prevented  from  passing  through,  thereby  enabling 
the  side  shoots  of  tlie  plants  to  extend  out  and  close  the  openings  effectively, 
making  a  Hrm,  close  fence,  as  soon  as  the  plashing  is  <lone.  Tlus  lower  wii°e 
should  be  placed  quite  near  the  surface  of  the  ground  to  be  most  effective.  It 
will  be  seen  that  additional  lateral  strength  of  the  fence  is  secured  by  the 
employment  of  the  two  lines  of  wire,  one  at  the  top  and  another  at  the 
botlom,  with  or  withoat  intermediate  lines,  a.ad,  secondly,  that  the  effectual 
closing  of  the  lower  intervals  of  the  fence,  to  enable  the  slioots  to  properly  de- 
velop, is  accomplished  by  the  lower  wire  alone.  I  am  aware  that  it  is  not 
new  to  place  a  line  of  barbed  wire  along  the  bottom  of  a  post  and  board  fence 
for  the  purpose  of  preventing  small  animals  from  passing  under  the  fence; 
also  that  it  is  not  new  to  interweave  in  the  upper  portion  of  a  live  hedge  fence 
withes  or  branches  not  a  part  of  the  growing  fence,  and  such  construction  I 
do  not  claim  as  my  invention.  Neither  do  I  claim  a  hedge  feuce  on  which 
the  plants  are  plashed  together  by  nieans  of  a  continous  line  of  wire  wound 
around  them  from  one  to  another,  near  the  upper  ends,  as  shown  in  patent 
to  1).  M.  Kirkbridge,  May  30, 1876." 

The  claims  are: 

(1)  A  hedge  fence  composed  of  live  plants,  bent  down  in  the  plane  of  the 
fence,  and  held  in  place  by  suitable  fastenings,  and  having  a  line  of  wire  ex- 
tending along  the  base  of  the  plants  near  the  ground,  said  wire  being  secured 
to  the  plants,  and  operating  to  prevent  the  pa.ssage  through  the  spaces  be- 
tween the  plants  of  small  stock  before  said  spaces  have  become  closed  or  pro- 
tected by  the  growth  of  the  shoots,  substantially  aa  described.  (2)  A  hedge 
fence  composed  of  live  plants  bent  down  in  the  plane  of  the  fence,  and  held 
in  place  by  suitable  fastenings,  and  having  a  horizontal  line  of  wire  extend- 
ing along  the  upper  (lortion  of  the  plants,  and  secured  thereto,  to  give  in- 
creased lateral  strength,  and  having  also  a  horizontal  line  of  wire  extending 
along  and  secured  to  the  bases  of  the  plants,  for  preventing  the  passage 
through  the  spaces  between  the  plants  of  small  stock  before  said  spaces  have 
become  closed  or  protected  by  the  growth  of  the  stde  shoots,  substantially  as 
described." 

The  claims  of  the  original  application  in  the  patent  office  were 
broader,  but  upon  objection  and  a  citation  from  the  Gardener's  Chronicle 
for  1873,  p.  1115,  and  for  1875,  p.  458,  the  applicant  :nodified  his 
claim  so  as  only  to  cover  a  line  of  wiie  extending  along  the  base  of  the 
plants  near  the  ground,  and  secured  to  the  plants,  and  operating  to  pre- 
vent the  passage  of  small  animals  through  the  spaces  between  the  plants 
before  the  spaces  have  become  closed  by  the  growth  of  shoots.  The 
Gardener's  Chronicle  for  1875  describes  an  improvement  in  hedge  culture 
by  driving  small  stakes  along  the  center  of  the  hedge  six  to  eight  feet 
apart,  to  which  a  line  of  wire  is  stapled  and  drawn  tight  by  being  at- 
tached at  the  ends  to  gateways  when  they  occur  in  the  line  of  the  fence. 
It  is  said: 

"The  principal. uses  and  advantages  of  the  wire  thus  inserted  are  to  con- 
stitute u  permanent  backbone,  as  it  were,  to  the  hedge,  thereby  preventing 
animals,  fa  cattle  and  hoi«es,  from  pushing  themselves  through,  which  they 
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are  very  liable  to  do  at  all  thin  and  weak  parts  of  a  hedge.  AVheii  once  the 
hedge  grows  over  and  fairly  covers  the  wire,  the  posts  are  of  little  further 
use,  and  do  not  require  renewal,  as  the  fence  itself  sufficiently  supports  the 
wire,  and  keeps  it  ever  afterwards  in  its  place." 

The  only  dififerences  between  what  is  described  in  the  publication 
from  which  the  above  is  taken,  and  what  is  claimed  in  Young's  patent, 
is  that  by  Young's  method  it  is  stated  that  the  wire  is  to  be  used  earlier 
in  the  life  of  the  hedge, — that  is  to  say,  when  it  is  first  plashed, — and 
that  the  lower  wire  ia  to  be  placed  quite  near  the  ground,  so  as  to  in- 
tercept small  animals  before  the  lowest  shoots  are  sufficiently  grown  to 
make  a  barrier.  It  is  not  said  in  Young's  method  whether  the  wires 
are  to  be  stretched  taut  between  cons-enient  posts  or  not,  but  it  is  ob- 
vious that  in  practice  this  would  be  done  if  practicable.  In  Young's 
method  the  wires  are  to  be  stapled  or  otherwise  suit^ibly  fastened  to 
the  plants,  and  in  the  published  method  the  wires  were  at  first  to  be 
stapled  to  the  small  posts,  but  in  the  end  the  plants  supported  the  wire. 

At  the  threshold  of  the  consideration  of  the  patentability  of  these  mat- 
ters connected  with  growing  hedge  fences,  it  suggests  itself  that  the  plash- 
ing of  the  hedges,  that  is,  the  bending  over  of  the  plants  at  the  roots  in 
the  line  of  the  fence,  all  at  the  same  angle,  and  securing  them  in  that 
position,  and  the  discovery  of  the  fact  that  growing  in  that  position  the 
shoots  tend  to  spread  out  lower  down,  and  the  shoots  of  the  lower  in- 
clined plants  tend  to  interlace  with  those  of  the  upper  plants  so  as  to  fonn 
an  effective,  vigorously  growing  hedge  fence,  all  this  to  the  first  discoverer, 
and  also  the  best  means  of  accomplishing  it,  might  fairly  be  matters  re- 
quiring invention,  and  proper  to  be  protected  by  a  patent.  But  it  also 
suggests  itself  that,  after  this  method  of  growing  a  hedge  was  known,  the 
use  in  connection  with  it  of  anything  in  such  common  use  and  so  obvi- 
ous as  a  line  of  wire  along  the  hedge,  or  interweaved  in  the  hedge,  for 
the  purposes  of  a  fence,  merely, 'knd  to  prevent  animals  from  passing 
through  where  the  hedge  was  too  weak  itself  to  prevent  them,  could  not 
be  a  discovery  or  require  invention. 

It  is  said  that  no  one  before  Young  systematically  used  the  lower  wire 
for  this  purpose,  or  taught  the  public  how  essentially  important  it  was 
to  the  proper  growth  of  the  lower  shoots  of  the  plants  that  they  should 
be  thus  protected,  and  no  one  before  Young,  it  is  said,  for  this  reason, 
was  uniformly  successful  in  growing,  at  a  moderate  cost,  an  effective 
hedge  fence.  But  this  is  not  showing  Young  to  have  been  an  inventor, 
but  merely  that  he  does  systematically  and  thoroughly,  and  with  a  sense 
of  its  importance,  what  others  had  the  means  of  doing,  and  knew  how 
to  do,  but  did  not  appreciate  the  importance  of.  Just  as  a  man  may 
know  that  a  certain  treatment  is  good  for  his  fruit  trees,  but  does  not 
obtain  the  best  results  because  he  does  not  use  it  intelligently  at  the  right 
times  and  in  the  best  manner. 

The  use  of  a  wire  along  the  base  of  an  ordinary  fence  is  admitted  in 
the  specification  to  be  a  common  means  of  preventing  the  passage  of 
small  animals.  Such  a  wire  would  he  fastened  in  any  suitable  way, 
either  to  the  fence  itself  or  to  stakes  put  down  for  that  purpose.     And  it 


Digitized  by  VjOOQIC 


112  FEDERAL   BEPORTER ,   VoL  61. 

would  either  be  stretched  taut  or  interleaved,  as  might  be  convenient. 
It  would,  with  many  ornamental  fences  or  palings,  answer  the  double 
purpose  of  preventing  the  animals  passing  in  and  out,  and  also  of  pre- 
venting the  injury  to  the  fence  itself  from  the  abrasion  and  forcing  asun- 
der which  results  when  animals  are  frequently  pushing  through  and  en- 
larging an  opening.  In  the  growing  hedge  fence,  the  lower  wire  performs 
exactly  these  same  uses.  It  is  more  important,  and  the  consequences  of 
neglecting  its  timely  use  are  more  serious,  just  to  the  extent  that  a  grow- 
ing hedge  is  more  easily  spoiled  and  more  difficult  to  repair  than  an  or> 
dinary  dead  fence.  In  Young's  patent  the  only  use  claimed  for  the  lower 
wire  is  as  a  defense  against  animals,  and  he  cannot  be  allowed  to  claim 
it  generally,  as  he  abandoned  and  erased  from  his  application  those  claims 
in  which  he  had  attempted  to  cover  the  use  of  the  wire  to  keep  the  plants 
in  po:jition,  and  to  give  the  hedge  increased  lateral  strength.  He  was 
obliged  to  make  this  abandonment,  Ijecause  he  recited  in  his  specifica- 
tions that  one  of  the  known  ways  of  securing  the  plashed  plants  in  posi- 
tion was  by  attaching  them  to  a  stretched  line  of  wire,  and  the  Gardener's 
Chronicle  disclosed  that  it  was  old  to  use  a  stretched  wire  to  give  in- 
creased lateral  strength,  while  the  hedge  plants  were  young  and  weak. 

The  decree  of  19th  June,  1891,  in  the  circuit  court  of  the  United  States 
for  the  western  division  of  the  western  district  of  Tennessee,  called  iu 
this  case  the  "Memphis  Decree,"  adjudges  this  patent  to  be  valid,  but 
confines  it  to  a  horizontal  wire,  "secured  to  the  pknts  without  any  ex- 
traneous support."  If  the  claim  of  the  patent  is  to  be  read  with  this  re- 
striction, then  the  respondents  in  this  case  do  not  infringe,  as  it  is  proved 
that  the  horizontal  wires  useil  by  them  remain  stretched  taut  betweea 
posts  or  trees  or  gateways,  or  whatever  stationary  objects  in  the  line  of 
the  fence  they  can  be  conveniently  attached  to,  and,  after  they  are  thus 
stretched,  the  plants  are  inclined  and  secured  in  their  inclined  position 
by  being  fastened  to  the  stretched  wires,  using  the  diagonal  wires  only 
when  necessary  to  keep  a  plant  in  position  which  was  more  than  ordi- 
narily stiff  and  refractory.  But  I  think  in  the  present  case  it  has  been 
shown  by  the  complainant's  witnesses,  and  notably  by  their  expert  wit- 
ness, See,  that  the  end  attachments  of  the  horizontal  wires  have  no 
bearing  upon  the  construction  of  the  claims  of  the  patent;  and  I  conclude, 
as  does  complainant's  witness  that  at  least  a  preliminary  use  of  a  post, 
or  some  fixed  object  to  which  the  ends  of  the  wire  might  be  fastened, 
is  clearly  implied  by  the  specification  of  the  patent  itself. 

Upon  the  whole  case,  my  conclusion  is  that,  in  view  of  what  had  been 
before  done,  the  claim  for  a  line  of  wire  secured  to  the  plants  near  the 
ground,  to  prevent  the  passage  of  animals,  is  void  for  want  of  patent- 
ability; and  that,  however  beneficial  its  timely  use  as  pointed  out  by 
Young  may  be,  it  is  an  improvement  in  the  art  of  hedge  making,  resulting, 
not  from  invention  or  discovery,  but  from  the  more  systematic  and  thor- 
ough attention  to  the  fact  that  the  young  shoots  at  the  base  of  the  plants 
ought  to  be  protected  against  smtill  animals  until  they  arc  sufficiently 
grown  to  be  a  barrier  themselves.     Bill  dismissed. 
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Harmon  et  at.  v.  Habhom  et  al.  (two  cases.) 
(Olreutt  Court,  N.  D.  iUinots.    Januanr  *,  1882>) 

1.  BPKrmc  Pehpobmasce— Mekses  ot  Obal  in  WRiTrBS  Costiiact. 

Complainant  took  possession  of  certain  land  under  a  parol  agreement  with  the 
owner,  who  was  his  uncle,  that,  if  oomplaioant  would  cuUlvste  the  land  and  p«y  a 
yearly  rental  therefor,  he  should  own  the  land  at  the  owner's  death.  Complainant 
also  took  a  written  lease  from  the  owner,  in  which  he  agreed  to  keep  the  premises 
in  repair.  His  lease  was  renewed  from  time  to  time,  the  last  extsnsioa  being  by  a 
written  agreement,  in  which  the  lessee  agreed  to  "quit  and  give  up  possession  of 
said  prbmises  at  the  expiration  of  any  one  year,  in  case  the  party  of  the  first  part 
[lessor]  shocUd  seU  or  convey  all  or  any  of  said  lands,  or  In  erent  that  either  party 
■t  should  die,  or  become  dissatisfied,  or  In  case  the  party  of  the  second  part  [lessee] 
should  fail  to  pay  all  or  any  part  of  the  yearly  rents. "  Held,  that  the  written  lease 
and  extensions  thereof  controlled  the  rights  of  the  parties,  and  that  specific  per* 
f  ormance  of  the  parol  agreement  should  not  be  decreed. 

S.  Same — Lease. 

Although,  by  reason  <$f  the  lessor's  death,  the  last  agreement  for  extension  never 
went  into  operation,  it  was  neTertbeless  a  contract  in  writing  in  regard  to  the 
land,  and  the  terms  upon  which  complainant  occupied  them,  in  wbloh  aU  prior  pa- 
rol and  written  contracts  were  merged. 

8.  Sake— iNSAWiTT. 

The  fact  that  the  lessor's  mind  had  become  impaired  by  age  renders  such  writ- 
ten agreement  none  the  less  operative  against  complainant,  who  was  In  full  pos- 
session of  bis  faculties. 

4.  JnDeKEKT — BqUITABI,B  RBI.IBP. 

Judgment  upon  promissory  notes  given  by  complainant  to  lessor  will  not  be  set 
aside  by  reason  of  a  parol  agreement,  at  the  time  the  notes  were  given,  that  npon 
the  regular  payment  of  interest,  which  was  reserved  by  the  notes  during  lessor's 
life,  the  notes  should  become  void  at  the  latter's  death. 

In  Eqaity.  Bills  by  Jacob  M.  Harmon  and  Jeremiah  R.  Harmon, 
respectively,  a^inst  Anthony  Harmon  and  others,  beneficiaries  under 
tlie  will  of  Jacob  Harmon,  deceased,  for  the  specific  performance  of  parol 
cvfiitracts  made  by  the  deceased  with  complainants.  The  two  cases  were 
argued  together.     Bills  dismissed  for  want  of  equity. 

Doyle,  Morris  <&  Pierson,  for  complainants. 

J.  S.  Norton  and  J.  W.  Howell,  for  defendants. 

Blodgett,  District  Judge.  These  are  bills  in  equity  for  specifio  per- 
formance of  parol  contracts  allied  to  have  been  made  between  complain- 
ants, respectively,  and  one  Jacob  Harmon,  whereby  Jacob,  who  was  the 
uncle  of  complainants,  being  the  owner  of  a  large  tract  of  land  in  Iro- 
quois county,  in  the  state  of  Illinois,  agreed  with  complainants  that,  if 
they  would  move  onto  the  land  described  in  the  two  respective  bills, 
and  improve  the  same,  and  pay  him  an  annual  rental,  at  an  agreed  rate, 
from  tinie  to  time,  per  year,  as  long  as  he  lived,  the  land  should  become 
theirs  at  his  death.  Jacob  Harmon  died  in  February,  1885,  and  by.  his 
will,  made  a  couple  of  weeks  prior  to  his  death,  an  entirely  different  dis- 
position of  the  property  in  question  was  made  from  that  alleged  in  these 
bills,  and  t'his  bill  is  filed  against  the  beneficiaries  under  the  will  to  en- 
force the  specific  performance  of  the  alleged  contract.  The  two  cases 
stand  npon  substantially  the  same  proofs,  and  have  been  argued  and  con- 
sidered together.  , 

v.5lF.no.6 — 8  . 
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There  is  but  little,  if  any,  conflict  in  the  testimony  in  the  cases. 
Complainants'  testimony  tends  to  show:  that,  in  the  year  1871,  Jacob 
Harmon,  who  was  then  a  man  well  advanced  in  years  and  a  bachelor, 
was  then  the  owner  of  abont  3,100  acres  of  land  in  Iroquois  county,  in 
this  state,  proposed  to  complainant  Jacob  M.  Harmon  that  if  he  (Jacob 
M.)  would  move  onto  a  part  of  said  land,  and  improve  it,  and  pay  him  a 
rental  yearly  therefor,  as  they  from  time  to  time  agreed,  he,  the  said 
complainant,  should  own  the  land  at  Jacob's  death.  The  proof  also 
eiiows  that  complainant  Jacob  M.  Harmon  moved  onto  the  land,  and 
tooli  possession  of  about  1,500  acres  of  it,  which  he  improveti  by  fen- 
cing, cultivating,  draining,  and  the  erection  of  houses  and  farm  build- 
ings, and  has  continued  in  such  possession  from  that  time  until  the  fil- 
ing of  these  bills;  that  in  1874  a  similar  arrangement  was  made  with 
the  complainant  Jeremiah  R.  Harmon,  in  regard  to  about  800  acres  of 
laud 'adjoining,  on  the  east,  the  lands  occupied  by  Jacob  M.  Harmon. 
The  proofs  ofl'ered  in  support  of  the  bills  is  found  mainly  in  the  testi- 
mony of  complainants  themselves,  and  in  statements  made  h:om  time  to 
time  by  Jacob  Harmon  to  the  various  persons  with  whom  he  was  intimate, 
to  the  effect  that  he  had  given  the  boys  the  land;  that  they  would  own  it 
at  his  death ;  that  all  he  wanted  was  that  they  should  pay  him  his  rent 
as  long  as  he  lived .  The  proof  also  shows  that,  on  two  different  occasions, 
Jacob  Harmon  had  deeds  made  to  each  of  these  complainants,  of  the 
lands  he  had  put  them  in  possession  of,  respectively,  but  fails  to  show 
that  these  deeds  were  ever  delivered. 

Were  this  testimony  standing  alone,  it  might  be  deemed  sufficient,  es- 
pecially under  a  series  of  cases  decided  by  the  supreme  court  of  Illinois, 
to  sustain  a  decree  for  the  specific  performance  of  this  parol  promise  or 
agreement  to  eachof  these  complainants.  But  the  proof  also  shows  that, 
at  the  time  these  respective  complainants  took  possession,  they,  each  of 
them,  took  a  written  lease  from  Jacob  Harmon,  signed  by  themselves 
and  Jacob  Harmon,  in  which' complainants  agreed,  not  only  to  pay  rent, 
but  to  plant  hedges,  keep  the  premises  in  repair,  and  in  many  respects 
to  do  things  entirely  inconsistent  with  the  idea  that  they  were  the 
substantial  owners  of  the  land,  subject  only  to  Jacob's  rental  daring  his 
life.  The  original  lease  to  each  complainant  ran  for  a  term  of  two  years, 
and  containe<i  an  agreement  by  complainant  Jacob  M.  Harmon  to  re- 
plant and  properly  care  for  a  hedge,  and  charge  the  lessor,  Jacob  Har- 
mon, one  dollar  per  day  for  doing  so,  and  to  keep  the  fences  and  build- 
ings in  repair;  and  substantially  the  same  agreement  was  embodied  in 
the  lease  to  Jeremiah  R.  Harmon,  the  other  complainant.  These  orig- 
inal leases  were  extended,  from  time  to  time,  generally  for  the  term  of 
two  or  more  years,  until  the  last  day  of  January,  1882,  when  an  exten- 
sion was  made  to  the  1st  day  of  March,  1885.  In  October,  1884,  these 
leases  were  extended  by  agreement  in  writing  for  the  term  Qf  two  years 
from  the  1st  day  of  March,  1885,  This  agreement  for  extension  con- 
tains a  provision  that  the  lessee  will  "  quit  and  give  up  possession  of  said 
premises  at  the  expiration  of  any  one  year,  in  case  the  party  of  the  first 
part  [lessor]  should  sell  or  convey  all  or  any  part  of  said  lands,  or  in 
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the  event  that  either  party  should  die,  or  become  dissatisfied,  or  in  case 
the  party  of  the  second  part  [lessee]  fail  to  pay  all  or  any  part  of  the 
yearly  rents  or  interest,  on  or  before  the  Ist  day  of  November  of  any  one 
year."  There  was  also  the  usual  agreement  to  keep  the  premises  in  re- 
pair which  had  been  incorporated  iu  the  original  leases  and  extensions. 

It  is  ui^ed  in  regard-to  tliis  lease  of  October,  1884,  that  it  never 
went  into  operation.  But  it  was,  nevertheless,  a  contract  in  writing 
in  r^ard  to  these  lands,  and  in  regard  to  the  terms  upon  which  these 
complainants  occupied  it,  and  operated  to  extend  the  former  lease  for 
the  term  of  two  years.  It  is  also  urged  that  Jacob's  mind  had  become 
imj)aired  by  age  and  infirmities,  so  that  these  leases  should  not  have  the 
force  and  effect  of  contracts  between  him  and  the  complainants.  The 
fact,  if  it  is  a  fact,  that  Jacob  Harmon's  mind  became  impaired  by  age 
is  no  defense,  as  against  these  written  coutracts,  for  these  complainants, 
they  being  fully  competent  to  make  contracts  and  attend  to  their  own 
business.  Buriihamv.  Kidwdl,  113  111.  425.  Tne  instruments  might 
be  voidable  on  the  ground  stated,  as  against  Jacob  Harmon,  but  they 
are  operative  against  the  other  parties,  who  were  in  full  possession  of  their 
faculties;  and,  even  if  the  earlier  agreements  between  the  parties  in  writ- 
ing might  possibly  be  reconciled  with  the  parol  agreement  set  up,  which 
I  do  not  think  possible,  yet  there  can  be  no  doubt  that  all  prior  parol  and 
written  agreements  were  merged  in  the  final  agreement  of  October  31, 
1884.  This  superseded  everything  that  had  gone  before  it,  in  relation 
to  this  land,  and  mnst  stand  as  the  contract  between  these  complainants 
and  Jacob  Harmon  at  the  time  oi  his  death. 

The  complainants,  then,  are  endeavoring  to  enforce  a  specific  perform- 
ance of  a  contract  relating  to  lands,  wholly  by  parol,  and  where  the 
testimony  shows  they  had  made  written  contracts  in  relation  to  the 
same  subject-matter.  It  seems  to  nie  tliat  this  impinges  upon  the  gen- 
eral rule  that — 

"When  parties  have  deliberately  put  their  engagements  into  writing,  in 
sucli  terms  as  import  a  legal  obligation,  without  any  uncertainty  as  to  tlie  ob- 
ject or  extent  of  such  engagement,  it  is  conclusively  presumed  that  the  whole 
engagement  of  the  parties,  and  the  extent  and  manner  of  their  undertaking, 
was  reduced  to  writing;  and  iill  oral  tesliuiouy  of  a'  previous  colloqttium  be- 
tween the  parties,  or  of  conversations  or  declarations  at  the  time  M-lien  it  was 
completed,  or  afterwards,  as  it  would  tend  in  many  instances  to  substitute  a 
new  and  different  contract  for  the  one  which  was  really  agreed  iipon,  to  the 
prejudice,  possibly,  of  one  of  the  parties,  is  rejected. "     1  Uieenl.  Ev.  j|  275. 

The  reason  for  this  rule  is  thus  stated  1>y  Lord  Coke:: 

"It  would  be  inconvenient  that  matters  in  writing,  made  by  advice  and  on 
consideration,  and  which  Hnally  Import  the  certain  truth  of  the  agreement  of 
the  parties,  should  be  controlled  by  the  averment  of  the  parties,  to  be  proved 
by  the  uncertain  testimony  of  slippery  memory;  and  it  would  be  dangerous 
to  purchasers  and  all  others  in  such  cases  if  such  nude  averments  against 
matter  in  writing  should  be  admitted."  Lord  Coke,  in  Countess  qfliutluudTs 
Case.  5  Coke,  26a. 

"If  a  written  instrument  is  perfect  in  itself,  it  must  be  the  sole  expositor 
at  the  intenUoo  of  the  parties  to  it,  and  parol  proof  of  an  agreement  between 
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them,  not  reduced  to  writing,  which  is  repugnant  to  the  terms  and  intention 
expressed  in  the  written  instrument,  cannot  be  allowed."  Qreii'*  Heirs  v. 
erey's  Adrn'ra,  22  Ala.  233,  237. 

In  FcrsnOi  v.  Kimball,  91  U.  S.  291,  it  was  8aid: 

-  "It  is  a  flrmlj-settled  principle  that  parol  evidence  of  any  oral  agreement 
alleged  to  have  been  made  at  the  time  of  the  drawing,  malcing,  or  indorsing 
of  a  bill  or  note  cannot  be  permitted  to  vary,  qualify,  or  contradict,  or  add  to 
or  subtract  from,  the  absolute  terms  of  the  written  contract." 

And  in /form  v.  Galbraith,  43  111.  309,  the  court  said: 

"The  role  Is,  where  a  contract  Is  reduced  to  writing,  that  the  writinK 
affords  the  only  evidence  of  the  terms  and  conditions  of  the  contract.  All 
antecedent  and  contemporaneous  verbal  agreements  are  merged  in  the  writ- 
ten contracts.  The  law  will  not  allow  that  an  agreement  may  rest  partly  tn 
writing  and  partly  in  parol;  so  that  it  is  equally  Inadmissible  to  add  to,  take 
from,  or  speciQcally  change  the  terms  of  a  written  agreement  by  parol." 

Further  citations  to  tlie  same  effect  might  be  made,  but  these  are 
enough.  This  rule  stands  as  a  sentinel  over  all  written  contracts  to  pre- 
vent them  from  being  disturbed  by  the  introduction  of  parol  testimony 
inconsistent  therewith.  By  the  terms  of  the  lease,  these  complainants 
a.<>sumed  the  relation,  under  an  agreement  in  writing,  of  tenants  of  Jacob 
Harmon;  and  if,  at  any  time,  they  had  refused  to  surrender  the  prem- 
ises at  the  expiration  of  thie  leases,  or  the  extensions  thereof,  it  would 
have  been  no  defense  to  the  complainants  in  an  action  for  forcible  de- 
tainer that  Jacob  Harmon  had  made  a  parol  contract  at  the  time,  or 
before  the  time  of  making  these  leases,  inconsistent  with  the  terms  of 
the  leases  themselves.  The  leases,  and  the  extensions  of  the  leases, 
would  have  determined  the  rights  of  these  parties  in  such  a  proceeding, 
and,  as  it  seems  to  me,  they  must  conclusively  do  so  now. 

The  record  also  shows  that  these  complainants  became  indebted  to 
Jacob  Harmon  on  certain  promissory  notes,  bearing  interest  at  the  rate 
of  10  per  cent,  per  annum,  upon  which  notes  suits  have  been  brought  by 
the  executors  against  the  complainants,  and  judgments  rendered  in  this 
court;  and  by  these  bills  complainants  seek  to  have  these  judgments  set 
aside,  or  perpetually  enjoined,  by  reason  of  the  alleged  parol  agreement 
between  themselves  arid  Jacob  Harmon,  at  the  time  the  notes  were 
given,  that,  if  they  would  pay  him  the  interest  regularly,  which  was 
reserved  by  the  notes  during  his  life,  the  notes  should  become  inopera- 
tive and  void  after  his  death,  and  should  never  be  collected  or  enforced 
against  them.  I  hardly  need  say  that  the  relief  upon  this  branch  of 
the  case  is  effectually  barred  by  the  rule  I  have  cited  in  regard  to  the 
lands.  The  notes  must  be  the  evidence  of  the  contract  between  the 
complainants  and  Jacob  Harmon,  and  not  the  parol  agreement  incon- 
sistent therewith.  Fm-syth  v.  Kimball,  91  U.  S.  291.  I  may  say,  fur- 
ther, that  upon  the  trial  of  the  suits  at  law,  which  were  in  this  court., 
the  defendant  offered  evidence  in  defense  of  those  suits  that  is  now 
offered  in  support  of  that  part  of  the  bills  for  setting  aside  and  enjoining 
the  judgments;  and  this  court  overruled  the  defense,  and  gave  judgment 
upon  the  notes,  which  judgment  the  supreme  court  of  the  United  States 
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affirmed.  Harmon  v.  Adamg,  120  U.  S.  363,  7  Sup.  Ct.  Bep.  56S. 
For  these  reasons  the  bills  of  complaint  in  both  cases  me  dismissed  Sax 
vant  of  equity. 


EsLER  V.  CiASC  et  (d. 

GjiBENHOW  V.  EOLKB  et  ol. 

(OfreuU  Court.  N.  D.  Illinois.    Mftrch  1, 1893.) 

1.  AccopsT  Stated — Impeachment — Eqcitt. 

Where  a  father  and  >on  make  a  lettleiaent  of  the  aocounts  between  them,  in  pnr- 
■uanoe  of  which  the  son  ^ivea  his  note  for  the  balance  found  due  from  him,  and 
anch  settlement  is  made  a  little  more  than  a  year  after  the  transactions  occurred, 
and  is  afterwards  reafflrmed  by  the  son,  such  settlement  should  not  be  set  aside 
after  the  father's  death  in  the  absence  of  any  clear  showing  of  fraud  or  mistake. 

9.  HosTOAOE — Mechanic's  Lies — Priorities— Execctiojt  Purchaskk. 

Where  land  is  conveyed  by  a  deed  absolute  on  its  face,  but  In  reality  a  mortgace, 
the  mortgagee's  interest  in  the  land  to  the  extent  of  bis  mortgage  debt  is  supenor 
to  that  of  a  purchaser  under  sales  made  on  subsequent  judgments  and  mechanics' 
liens  against  the  mortgagor. 

In  Equity.  Bill  by  Frederick  Edler  against  George  daric,  executor 
of  James  Greenhow,  deceased,  and  Richard  Greenhow,  and  cross  bill  by 
Richard  Greenhow  against  Frederick  Edler  and  Geoi]ge  Clark,  executor. 
The  executor  excepts  to  the  master's  report. 

M.  B.  Loomia,  for  F.  Edler. 

Oook  &  l^ton,  for  R.  Greenhow. 

Hiram  Cody,  for  Clark,  executor. 

Blodgett,  District  Judge.  The  original  bill  in  this  case  was  filed  by 
Edler  to  establish  title  to  a  farm  of  265  acres  of  land  id  De  Kalb  county, 
in  this  state,  as  against  the  heirs  at  law  and  executors  of  James  Greenhow, 
deceased.  The  cross  bill  was  filed  by  Richard  Greenhow  to  set  aside 
certain  liens  held  by  the  executor  and  heirs  of  James  Greenhow  on  said 
land,  and  also  to  have  Edler  declared  to  hold  whatever  title  he  holds 
in  trust  for  Richard  Greenhow,  subject  only  to  the  small  amount  of 
indebtedness  from  Riciiard  to  Edler.  The  case  is  now  before  the  court 
for  iinal  hearing  on  exceptions  by  Clark,  the  executor,  to  the  master's 
report.  The  essential  &ct8  necessary  to  be  considered  in  passing  upon 
these  exceptions,  and  as  they  appear  from  the  testimony,  are  these:  In 
November,  1871,  Richard  Greenhow,  being  then  the  owner  of  the  farm 
in  question,  gave  to  his  father,  James  Greenhow,  his  note  for  $1,000, 
for  money  the  iather  had  advanced  to  him,  and  secured  the  payment 
thereof  by  a  morfgaige  on  160  acres  of  the  farm  in  question.  There  is 
no  controversy  between  the  parties  as  to  the  validity  of  this  mortgage,  the 
note  drawing  interest  at  the  rate  of  10  per  cent,  per  annum.  In  Novf  jn- 
ber,  1874,  Richard  Greenhow,  having  become  deeply  involved  in  d(bt, 
conveyed  his  farm  and  his  personal  property  to  his  father,  with  the  un- 
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deratanding  that  the  father  was  to  dispose  of  the  {tersonal  property,  antl 
apply  the  proceeds,  as  far  as  they  would  go,  in  payment  of  Richard's 
debts,  and  advance  sufficient  more  money  to  pay  whatever  of  Richard's 
debts  should  remain  unpaid  from  the  proceeds  of  the  personal  property, 
and  hold  the  farm  as  security  for  whatever  indebtedness  he  should  have 
against  Ricliard.  On  the  9th  of  March,  1876,  Richard  and  his  father 
had  an  accounting  as  to  the  disbursements  the  father  had  made  in  the 
payment  of  Richard's  debts,  and  struck  a  balance  of  $2,194,  which  in- 
cluded, not  the  principal,  but  the  interest  on  the  thousand-dollar  note 
of  November,  1871,  up  to  that  time,  and  Richard  gave  his  note  to  his 
father  for  this  balance  of  $2,194.  On  the  31st  of  August,  1876,  James 
Greenhow  died,  leaving  a  will,  in  which  the  defendant  Clark  was  named 
as  executor,  and  he  has  qualifie<l,  and  is  acting  as  such.  On  the 
5th  of  September,  1876, — less  than  a  week  after  James  Greenhow's 
death, — the  widow  of  James  Greenhow,  Richard  Greenhow,  and  some 
of  his  sisters,  who  were  heirs  to  the  father's  estate,  met  at  the 
house  of  the  widow,  and  there  they  looked  over  the  accounts  between 
the  father  and  Richard  from  the  time  of  the  settlement  of  the  9th  of 
March  previously  up  to  the  time  of  the  father's  death,  and  filially  struck 
a  balance  of  $1,007  as  having  been  paid  by  the  father,  on  account  of 
Richard,  after  the  settlement  in  March,  for.  which  amount  Richard  gave 
a  note,  which  was  dated  back  to  the  25th  of  August  previously,  50  that 
the  settlement  might  appear  to  have  been  made  during  the  father's  life- 
time. It  was  also  agreed  between  Richard  and  bis  mother  and  sisters 
that  the  heirs  should  reconvey  the  farm  to  Richard,  and  that  Rich- 
ard should  give  a  mortgage  upon  the  farm  for  the  entire  amount  of 
the  indebtedness,  which  was  figured  up  to  amount  at  that  time  to 
the  sum  of  $4,201.  This  adjustment  included  the  thousand-dollar 
note  of  November,  1871,  the  note  for  $2,194  of  March  9,  1876, 
and  the  note  of  August  25,  1876,  which  was  made  and  agreed  upon  on 
the  5th  of  Septehiber,  all  these  notes  drawing  interest  at  the  rate  of  10 
per  cent,  per  annum.  This  arrangement  was  substantially  carried  out. 
The  heirs  gave  deeds  to  Richard,  which  deeds  were  recorded  on  the  26th 
of  February,  1878.  Richard  gave  a  mortgage  to  Clark,  executor,  dated 
March  9,  1877,  for  $4,474.95,  with  interest  at  10  per  cent,  per  annum, 
payable  in  three  years,  and  this  mortgage  was  recor<led  April  25,  1878. 
Richard  made  default  in  the  payment  of  this  last  note  and  mortgage. 
On  the  24th  of  September,  1880,  the  complainant  Edler  filetl  the  original 
bill  in  this  case,  asserting  title  by  virtue  of  a  sale  made  under  a  decree 
in  a  mechanic's  Hen  proceeding  in  De  Kalb  county,  to  which  neither 
James  (ireenhow  nor  his  executor  or  heirs  were  parties,  to  80  acres  of  the 
160  acres  of  land,  which  was  covered  by  the  mortgage  of  Richard  to  his 
father  of  November,  1871,  to  secure  the  first  thousand  dollars;  and  by 
the  supplemental  bill  filed  October  12,  1880,  Edler  set  up  title  to  the 
entire  farm  under  certain  sherift's'  deeds  made  on  sales  on  executions 
against  Richard;  also  attacking  the  mortgage  which  Richard  had  given 
to  Clark,  executor,  as  having  been  given  without  consideration.  The 
case  was  subsequently  removed  by  the  complainant  Edler  to  this  court, 
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where  defanit  was  taken,  and  a  decree  entered.  This  default  nrns  sub- 
aequently  set  aside,  and  the  defendants  allowed  to  come  in  and  make 
defedse.  Defendants  then  answered  the  original  bill  and  the  supple- 
mental bill,  insisting  that  the  mortgage  was  a  first  and  valid  lien  and 
denying  Edler's  title  as  against  their  mortgage.  Richard,  after  having 
answered,  filed  a  cross  bill,  setting  up  an  arrangement  between  Edler 
and  himself,  by  which  Edler  was  to  purchase  these  claims  against 
Richard,  and  attempt,  through  them,  to  obtain  title  to  the  farm  for 
Richard's  benefit.  He  also,  by  his  cross  bill,  attacked  the  mortgage  he 
had  given  to  CSark,  allied  that  he  did  not  owe  his  father's  estate  the 
amount  named  in  the  mortgage,  and  asked  that  an  accounting  be  had  as 
to  the  amount  actually  due  from  him  to  his  father's  estate,  insisting  that 
the  balances  struck  by  the  settlements  of  March  9  and  September  5,  1876, 
were  incorrect,  and  that  he  was  entitled  to  much  larger  credits  than  be 
had  received.  The  cross  bill  was  duly  answered,  and  its  claims  to  an 
accounting  were  denied  and  put  in  issue,  and  replication  was  filed,  the 
case  referred  to  a  master,  before  whom  voluminous  testimony  was  taken, 
and  the  master  has  made  his  report,  to  which  only  the  executor,  Clark, 
and  the  heirs  of  Richard  Greenhow  have  excepted. 

The  master  finds  by  his  report  that,  as  between  Richard  and  Edler, 
there  is  $1,690.70  due  Edler,  on  payment  of  which,  without  interest, 
Edler  shall  reconvey  to  Richard  whatever  title  he  (Edler)  holds  in  the 
farm.  That  there  is  due  from  Richard,  to  his  father's  estate  $'2,578.49, 
for  which  the  mortgi^e  of  March  9^  1877,  should  stand  as  security, 
subject  to  the  amount  found  due  to  Edler;  and  that  on  payment  by 
Richard  of  the  amount  found  due  Edler,  and  the  amount  found  due  the 
executor,  he  should  have  a  reconveyance  of  the  farm,  and  a  release  of 
the  mortage.  The  exceptions  by  Clark,  executor,  and  the  heirs  of 
Richard  Greenhow  go  to  the  credits  which  the  master  has  allowed  to 
Ricliard  on  the  balances  struck  in  the  settlements  of  March  9  and  Sep- 
tember 5,  1876.  The  master  has  found  errors  and  omissions  of  items 
in  the  settlements  between  Richard  and  his  father  on  March  9,  1876, 
which  should  be  credited  to  Richard,  and  applied  in  reduction  of  the 
mortgage  as  follows: 

Proceeds^of  sale  of  personal  property  not  accounted  for  by  James 

Greenhow  in  the  settlement  of  March  9tl),    -         -           -           •  $1,195  00 

Borrowed  from  the  bank,  and  charg(>d  to  Richard  by  James,   •  300  00 

Proceeds  of  tbresbiog  machine,         .           -           -          -           -  350  00 

Bent  of  Richard's  farm  received  by  James  Greenhow  for  1875-76  580  50 


$2,425  50 


So  that  at  the  time  of  the  settlement  in  March,  1876,  according  to 
the  finding  of  the  master,  there  was  actually  due  Richard,  without  con- 
sidering the  thousand-dollar  note  of  November,  1871,  the  sum  of  $231. 
He  farther  finds  that  in  the  settlement  of  September,  1876,  between 
Richard  and  his  mother  and  sisters,  the  sum  of  $430,  received  for  rent 
of  the  farm  by  his  father,  was  overlooked,  which  should  have  been 
credited  to  Richard,  and  it  was  therefore  improperly  included  in  the 
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note  for  $1,007,  and  then  carried  into  the  computation  by  which  the 
Buni  of  (4,474.95  was  reached,  which  made  up  the  note. and  mortgage 
of  March,  1877. 

As  I  have  already  said,  the  testimony  in  this  case  is  v<^aminou8,  and 
very  much  of  it,  as  it  seems  to  me,  wholly  immaterial  and  inconclusive 
upon  the  issues  in  the  case.  James  Greenhow,  the  father,  seems  from 
the  proof  to  have  been  a  careful,  methodical,  and  right-intentioned  man. 
There  is  no  evidence  that  he  ever  intended  to  impose  upon  Richard,  or 
in  any  way  take  an  unfair  advantage  of  him;  on  the  contrary,  all  the 
evidence  is  the  other  way.  He  was  not  a  trained  accountant,  and  seems 
to  have  been  a  man  with  very  little  book  education,  but  hie  was  evidently 
a  man  who  had  very  correct  business  notions  and  methods.  In  attack- 
ing the  mortgage  thus  solemnly  made  by  him,  which  was  the  result 
of  various  settlements  and  conferences,  Richard  Greenhow,  the  complain- 
ant in  the  cross  bill,  has  the  burden  of  proof.  He  is  bound  to  establish 
the  mistakes  and  overcharges  which  he  complains  of  by  clear  and  con- 
vincing evidence.  Settlements  made  between  parties  where  each  has 
opportunity  to  examine  and  consider  the  claims  or  accounts  of  the  others 
should  not  be  disturbed  by  courts,  except  for  grave  reasons,  and  where, 
in  the  light  of  the  proof,  the  court  can  feel  assured  that  it  is  better 
advised  as  to  the  state  of  the  accounts  adjusted  than  the  parlies  them- 
selves were  at  the  time  they  made  the  adjustment.  It  is  said  by  Mr. 
Justice  Walker,  in  Peddicord  v.  Oonnard,  85  111.  102: 

"The  business  affairs  of  the  country  must  be  protected,  against  reopening 
accounts  for  a  new  adjustment  attac  such  delays  and  long  acquiescence  in  set- 
tlements and  jHiyments." 

And  Chief  Justice  Marshall,  in  Chappeddaine  v.  DecAenaux,  4  Cranch, 
309,  said: 

"No  practice  could  be  more  dangerous  than  that  of  opening  accounts  which 
the  parties  themselves  have  adjusted,  on  suggestion  supported  by  doubtful 
or  by  only  probable  testimony.  But  if  palpable  errors  be  shown, — errors 
which  cannot  be  misunderstood,— the  settlement  must  so  far  be  considered  as 
made  upon  absolute  mistake  or  imposition,  and  ought  not  to  be  obligatory  on 
the  injured  party  or  his  representatives,  because  such  items  cannot  be  sup- 
posed to  have  received  his  assent.  The  whole  labor  of  proof  lies  upon  the 
party  objecting  to  the  account,  and  errors  which  he  does  not  plainly  establish 
cannot  be  supposed  to  exist." 

Tbe  proof  shows  that  James  Greenhow  kept  a  book  in  which  he  set  down 
the  items  of  his  account  with  Richard.  At  the  settlements  made  with  Rich- 
ard, he  made  his  statement  of  the  account  upon  the  basis  of  the  entries  in 
his  book.  Richard  does  not  seem  to  have  kept  any  book  account  with  his 
father,  but  depended  mainly  upon  his  memory  and  the  entries  in  his 
father's  book.  It  is  true  this  book  is  somewhat  crudely  kept,  and  that 
it  requires  considerable  study  to  understand  the  methods  of  the  deceased 
in  keeping  it,  but  the  fact  remains  that,  with  this  book  before  liiem, 
with  all  the  transactions  fresh  in  their  minds,  within  a  little  more  than 
a  year  after  they  had  all  occurred,  Richard  Greenhow  and  his  father  sat 
down,  and,  after  more  than  a  day  spent  in  the  examination  of  the  varioos 
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items  of  the  account,  arrived  at  the  balance,  and  Richard  gave  his  father 
tlie  note  of  March  9th  for  that  balance  of  t2,194.  Much  weight  is  at- 
tempted to  be  attached  to  certain  words  and  figures  found  upon  these 
notes,  but,  in  my  estimation,  they  are  worthj'  of  no  particular  weight  as 
evidence  in  the  case.  They  do  not  prove  any  of  the  facta  which  Rich- 
ard insists  upon,  and  are  not,  it  seems  to  me,  of  sufficient  significance 
to  justify  disturbing  the  conclusions  the  parties  themselves  arrived  at. 
Therefore,  upon  a  careful  review  of  the  proofs,  I  am  far  from  satisfied 
that  the  items,  or  any  of  them,  which  the  master  has  found  were  not 
credited  to  Richard  in  the  settlement  between  him  and  his  father  of 
March  9,  1876,  and  for  which  the  master  finds  he  should  be  credited, 
are  so  clearly  established  as  to  justify  disturbing  the  balance  struck  at 
that  time.  In  the  settlement  between  Richard  and  the  widow  and  heirs, 
resulting  in  the  giving  by  Richard  to  the  executor  of  the  note  and  mort- 
gage for  $4,474.95,  there  is  an  indorsement  upon  the  note  for  $425.75 
for  rent  received  by  the  executor,  partially  erased.  This  indorsement 
should  stand,  reducing  the  note  to  $4,049.20  at  its  date,  as  the  amount 
then  due  thereon  from  Richard  to  his  father's  estate,  which  he  still  owns, 
with  interest  thereon  according  to  the  terras  of  the  note. 

The  eighth  exception  to  the  master's  report  goes  to  the  finding  that 
the  amounf  due  Edler  should  have  priority  over  the  mortgage  to  Clark, 
executor.  In  this  I  think  the  master  erred.  The  title  to  the  farm  was 
in  James  Greenhow  long  before  either  the  mechanic's  lien  suit  was 
brought  or  the  judgments  rendered  under  which  Edler  claims  title. 
While  the  title  in  James  Greenhow  was  in  form  an  absolute  deed  in  fee, 
it  is  at  the  same  time  admitted  that  it  was  in  the  nature  of  a  mortgage 
for  whatever  indebtedness  should  accrue  to  James  from  Richard.  At 
the  time  the  sales  were  made  on  this  mechanic's  lien  decree  and  the 
judgments,  Richard's  only  interest  in  the  property  was  this  equity  after 
the  payment  of  whatever  was  due  his  fj^ther,  and  this  equity  is  all  that 
Edler  took  by  his  sheriff's  deeds,  and  hence  these  deeds  held  by  Edler 
cannot  cut  or  be  given  preference  over  the  mortgage.  All  the  exceptions 
to  the  master's  report  are  sustained.  I  think  a  re-reference  hardly  neces- 
sary to  recompute  the  amount  due  on  the  mortgage  on  the  basis  I  have 
indicated,  but,  if  the  parties  cannot  agree  as  to  the  computation,  I  will 
send  the  case  again  to  the  master. 
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Smith  «l  aU  v.  Beardbuey  a  dL 

(Otrewtt  Court  tf  ^ppcaU,  MighOt  CHreuAt,   Jum  SO.  IMI.) 

No.  100. 

L  Wnxs— CoRSTROOTioH— Natdiib  at  Ebtatb— Jus  Disponbitdt. 

A  testator,  att«r  direoting  the  paymeotof  bis  debts,  bequeathed  to  h!s  wife  all 
his  "Koods,  ohattelB,  merchandise,  moneys,  cboses  in  action,  lands,  and  personal 
propertT,  to  be  hers  during  her  natural  lifetime  or  widowhood. "  He  f urUier  pro- 
vided tfiat  a  sufficient  portioQ  of  his  estate  should  be  appropriated  to  the  support 
and  edacatton  of  his  children,  and  that  at  the  death  of  his  wife  an  equal  diTision 
of  his  estate  should  be  made  to  his  children.  Held,  that  the  wife  did  not  take  a 
mere  life  estate  with  remainder  in  fee  to  the  children,  but  she  had  full  power  to 
sell  the  personalty  affected  by  the  will,  for  the  purpose  of  carrying  out  its  piOTl- 
sions. 

%.  Bamb. 

Where  the  wife  reoeives  land  in  payment  for  the  personalty  so  sold,  she  oan  oon- 
TOy  it  in  fee  simple  to  a  purchaser  for  value,  free  from  any  claim  or  interest  on  fbe 
part  of  the  children. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Bastem 
District  of  Arkansas.     Affirmed. 

WxOMim  Q.  Whipple,  for  appellants. 

Danid  W.  Jones,  {A.  B.  W^ianiB  and  R.  B.  WiUitmu,  on  tSe  brief,)  for 
appellees. 

Before  Brewer,  Circuit  Justice,  Sanborn,  Circuit  Judge,  and  Sbiras, 
District  Judge. 

Shiras,  District  Judge.  The  bill  in  the  present  cause  was  filed  bj 
J.  D.  Beardsley,  for  the  purpose  of  quieting  the  title  to  certain  realty 
situated  in  Hempstead  county,  Ark.,  against  adverse  claims  asserted 
thereto  by  James  F.  Smith,  Joel  Q.  W.  Yowell,  and  Minnie  Yowdl, 
and  Snow  Yowell,  minor  children  and  heirs  at  law  of  Eliza  P.  Yowell, 
deceased.  The  record  shows  the  following  to  be  the  material  facts  out 
of  which  the  controversy  between  the  parties  arises: 

William  H.  Rector,  a  resident  of  Hempstead  county,  Ark.,  on  the 
22d  of  January,  1868,  executed  his  last  will,  which  reads  as  follows, 
omitting  the  formal  parts: 

"Item  2d.  That  I  do  hereby  require  that  all  my  just  debts  be  paid,  in- 
cluding my  funeral  expenses,  out  of  my  estate;  that  after  which  I  do  hereby 
give  and  bequeath  to  my  beloved  wife,  Augusta  M.  Rector,  all  my  estate,  in- 
cluding all  my  goods,  chattels,  merchandise,  moneys,  choses  in  action,  lands, 
and  personal  property,  to  be  hers  during  her  natural  lifetime  or  widowhood, 
and  no  longer. 

"Item  3d.  It  is  my  will  that  a  sufficient  portion  of  my  estate  be  appropri« 
ated  for  the  support  and  education  of  my  children,  namely,  Martha  Ellen, 
George  Lafayette,  Eliza  Prudence,  Mary  Cordelia,  and  Jesse  Nathaniel,  and 
that  said  appropriations  be  made  as  nearly  equal  as  possible,  including  what 
has  already  been  expended  for  the  benefit  of  the  older  ones  of  said  children 
by  my  wife  or  executor  of  my  estate. 

"Item  ith.  And  I  furthermore  will  that  at  the  death  of  my  wife,  or  at  bar 
marriage,  that  an  equal  division  of  my  estate  be  made  to  each  of  my  abOT^ 
named  children  by  the  executor  of  said  tstate. 
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'Item  6th.  I  do  hereby  ap)>oint  my  wife,  Augusta  M.  Rector,  the  execu- 
trix of  this  my  last  will  and  testament,  thereby  revoking  all  others  whate\''er: 
said  will  and  testament  to  be  in  full  force  from  and  after  ray  decease.  Signed 
and  sealed  with  my  own  hand  this,  the  22d  day  of  January,  A.  D.  1868,. in 
the  piesence  of .  witnesses,  and  I  do  hereby  request  that  £.  M.  Northuni'and 
G.  £.  Bryant  subscribe  their  names  as  wltnes^ieH  to  this,  my  Utst  will  and 
testament.  W.  H.  Uectok.    [Seal.]" 

Upon  the  death  of  Reotor,  which  occurred  on  the  same  da}'  the  .will 
was  executed,  the  same  was  proved  and  recorded  in  Hempstead  county 
in  due  form  of  law.  The  widow  never  qualitied  as  executrix,  nor  have 
letters  of  administntion  ever  been  issued  upon  the  estate.  '  Mrs.  Hecjtor 
took  possession  of  the  property  left  by  her  husband,  which  mainly  con- 
«8ted  of  a  stock  of  merchandise,  and.continued  in  the  mercantile  busi- 
ness, part  of  the  time  with  her  sons-in-law,  Joel  (i.  W.  Yowell  and  F.  T. 
•Shepherd,  and  part  of  the  time  by  herself.  Finally  she  sold  the  stock 
in  trade  to  Joel  (r.  W.  Yowell,  taking  his  note,  for  $3,400  in  payment 
therefor.  On  the  17th  of  June,  1879,  Yowell  sold  to  Mrs.  Rector,  in 
payment  of  his  note,  the  E.  i  of  the  N.  W.  i,  the  S.  W.  i,  the  N.  E. 
i,  part  of  the  S.  E.  i  of  the  N.  E.  t,  psirt  of  the  N.  W.  t  of  the  N.  E. 
i,  the  northwest  quarter  of  the  northwest  quarter,  and  part  of  blocks  6 
and  7,  in  the  town  of  Nashville,  all  in  section  26,  township  9  S.,  range 
27  W.  of  the  fifth  meridian;  and  executed  a  warranty  deed  to  A.  M. 
Rector,  as  administratrix  of  the  estate  of  W.  II.  Rector,  deceased,  but 
by  mistake  omitted  to  include  therein  the  N.  W.  i  of  the  N.  W.  i 
of  said  section  26. 

In  the  year  1883  the  Arkansas  &  Louisiana  Railway  Company  under- 
took to  extend  its  line  of  railroad  in  the  direction  of  the  town  of  Nash- 
ville, and  in  order  to  induce  the  com]>any  to  build  the  road  to  a  ]X)int 
west  of  Mine  Creek  certain  citizens  entered  into  a  contract  with  J.  D. 
Beardsley,  who  had  a  controlling  interest  in  the  management  of  said  rail- 
way, which  agreement  is  as  follows: 

"Whereas;  the  citizens  of  Nashville  and  the  surrounding  country  are  desir- 
ous of  having  the  Arkansas  and  Louisiana  liailway  extended  on  or  near  the 
line  recently  located  by  S,  G.  Martin,  civil  engmeer,  to.  some  point  west  of 
Mine  Creek,  and  they  have  agreed  with  J.  D.  Beardsley,  of  ^Vas'llingtun,  Ar- 
kansas, that  if  he  will  cause  the  said  road  to  be  extended  as  aforesaid  to  some 
point  west  of  Mine  Creek  they  will  purclia.se  and  give  to  him  a  good  and  un- 
incumbered title  to  the  following  lands,  situate<l  near  KashviUei  in  Howard 
county,  to  wit:  The  N.  W.  of  the  N.  W.,  the  N.  E.  of  the  N.  W.,  the  S.  E. 
of  the  N.  W..  the  H.  W.  of  the  N.  E.,  the  X.  E.  of  the  K.  E.,  the  S.  W.  of 
the  X.  £.,  the  S.  £.  of  the  N-.  £.,  all  in  section  26,  towusliip  9  south,  range 
27  tvest,  all  of  which  is  known  as  the  *  liector  Place,'  and  containing,  exclusive 
lots  sold  out  of  the  X.  E.  of  X.  W.  and  X.  half  of  X.  E.,  two  hundred  and 
thirty-seven  acres,  more  or  less,  and  also  the  following  lands:  The  X.  J  of 
the  S.  E.  of  section  26,  township  9  south,  range  27  west,  belonging  to  W.  C. 
Sypert,  and  containing  76  acres,  exclusive  of  four  acres  sold  heretofore  out 
of  S.  £.  of  8.  E.  And  to  enable  the  company  to  go  on  at  once  with  the  coa> 
atructioD  of  their  said  road  pending  tlie  purchase  and  making  deeds  of  the 
said  lands,  we,  the  undersigned,  jointly  and  severally  guaranty  the  full  and 
complete  fulfillment  of  the  said  agreement  oh  the  part  of  the  citizens  of 
Nashville  and  other  parties  interested  with  them. 
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"It  is  nnderstood  and  agreed  as  a  part  of  the  consideration  for  this  land 
tliat  J.  D.  Beardsley  shall  cause  to  be  located  on  the  land  herein  referred  to  a 
depot,  and  shall  lay  out  a  town  thereon;  and  failure  on  bis  part  so  to  do  will 
cause  the  forfeit  of  this  undertaking. 

"Witness  our  bands  this  3Uth  day  of  August.  1883. 

"J.  D.  Beardslet.    Isaac  M.  Pvckett. 

"W.  C.  SYPEBT.  J.  G.  W.  YOWELL. 

"D.  D.  WoMACK.         S.  B.  Keece. 
"Geo-  L.  Bectob.      D.  M.  Bet  ant. 
"F.  P.  Holt.  I.  Parish." 

In  order  to  procure  the  conveyance  of  the  lands  described  in  the  fore- 
going contract  the  citizens  interested  donated  the  necessary  funds,  and 
through  George  L.  Rector  and  Joel  G.  W.  Yowell  a  contract  was  made 
with  Mrs.  R^or  for  the  conveyance  of  the  lands  by  her  received  from 
Yowell  as  above  stated,  the  price  to  be  paid  her  being  fixed  at  $3,000, 
which  sum  being  paid,  she  executed  a  deed  of  the  premises  to  Beards- 
ley,  dated  September  7,  1883,  and  on  the  2l8t  of  January,  1885,  she 
executed  a  second  deed  containing  the  following  recitals: 

"Know  all  men  by  these  presents,  tliat  whereas,  by  a  certain  tiond  made 
by  W.  C.  Sypert,  D.  D.  Womack,  Geo.  L.  Rector,  F.  P.  Holt,  Isaac  M.  Pnck- 
ett,  J.  G.  W.  Yowell,  8.  B.  Reese,  D.  M.  Bryant,  and  1.  Parrish,  they  guar- 
antied, on  the  30th  day  of  August,  1883,  to  J.  D.  Beardsley,  the  conveyance 
of  the  lands  in  said  bond  described,  by  a  good  and  sutlicieut  title,  upon  the 
performance  of  certain  conditions  and  the  payment  of  the  sum  of  three 
thousand  dollars  to  me;  and  whereas,  the  said  conditions  have  been  per- 
formed, and  the  said  money  hHS  been  paid;  and  whereas,  I,  on  the  7th  day  of 
September,  1883,  executed- a  deed  to  the  said  J.  D.  Beardsiey,  in  which  the 
land  was  not  described  in  the  same  manner  as  it  is  described  in  the  said  bond: 
2Tow,  therefore,  to  the  end  that  there  may  be  no  discrepancy,  and  that  the 
description  in  the  bond  and  that  in  the  conveyance  may  be  identical,  and  for 
the  consideration  aforesaid,  I,  A.  M.  Rector,  have  bargained  and  sold,  and 
do  by  these  presents  bargain,  sell,  and  convey,  to  the  said  J.  D.  Beardsley, 
the  following  descrilMd  lands,  lying  and  being  situate  near  Nashville,  in 
Howard  county,  in  the  state  of  Arkansas,  to  wit,"  etc., 

— and  also  covenanting  to  warrant  and  defend  the  title  to  said  land 
against  all  lawful  claims.  Upon  the  delivery  of  the  deed  dated  Septem« 
ber  7,  1883,  Beardsley  took  possession  of  the  realty,  laid  out  a  town, 
and  made  other  improvements  thereon. 

Some  question  having  arisen  touching  the  rights  of  the  children  of 
William  H.  Rector  to  the  land  so  held  by  Beardsley,  he  requested  Joel 
G.  W.  Yowell  to  procure  quitclaim  deeds  of  said  premises  from  the  heirs 
of  Rector,  and  on  the  18th  of  May,  1886,  a  quitclaim  deed  thereof  to 
Beardsley  was  executed  by  George  L.  Rectoi',  J.  N.  Rector.  M.  E.  Shep- 
herd, (nee  Rector,)  and  Minnie  Rector.  It  now  appears,  however,  that 
in  December.  1884,  Minnie  Rector  had  executed  a  quitclaim  to' some  240 
acres  of  land  in  Howard  county,  Ark. ,  which,  it  is  claimed,  was  intended 
to  convey  her  interest  in  the  lands  in  question  to  James  F.  Smith; 
and  on  the  31st  of  December,  1884,  F.  T.  Shepherd  and  Martha  Ellen, 
his  wife,  (nee  Rector,)  and  Jesse  N.  Rector,  had  quitclaimed  their  inter- 
est in  200  acres  of  the  land  to  E.  P.  Yowell,  who  was  the  wife  of  Jod 
G.  W.  Yowell,  and  mother  of  Minnie  and  Snow  Yowell. 
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For  the  purpose  of  putting  at  rest  all  dispute  ia  regard  to  thetitleheld 
by  Beardsley  in  the  premises  in  question,  the  present  bill  was  filed,  ia 
which  the  complainant  claimed  to  be  the  owner  in  fee  thereof.  The  de- 
fendant Jaines  F.  Smith,  in  his  answer,  avers  that  as  grantee  in  the  deed 
executed  by  Minnie  Rector  under  date  of  December  29,  1884,  he  is  the 
owner  of  one  fifth  in  fee  of  the  entire  premises,  and  the  defendants  Min- 
nie  and  Snow  Yowell,  as  the  heirs  at  law  of  their  deceased  mother,  Eliza 
P.  Yowell,  claim  title  to  three  fifths  of  200  acres  and  one  fifth  of  .40 
acres,  and  admit  that  the  complainant  is  entitled  to  one  fifth  in  fee  of 
the  200  acres  and  three  fifths  in  fee  of  the  40  acres,  and  to  an  estate  for 
the  life  of  Mrs.  A.  M.  Bectdr ;  and  by  cross  bills  filed  in  the  cause  the 
defendants  pray  to  have  the  title  adjudged  accordingly.  The  answer  of 
Joel  G.  W.  Yowell  admits  that  through  mistake  the  N.  W.  i  of  N.  W. 
i  of  section  26,  township  9  S. ,  range  27  W.,  was  omitted  from  the  deed 
executed  by  him  to  Mrs.  A.  M.  Rector,  and  avers  that  he  is  ready  to 
convey  the  same  to  whomsoever  the  court  may  adjudge  to  be  entitled 
thereto. 

The  case  was  heard  before  the  circuit  court  upon  the  pleadings  and 
proofe,  and  a  decree  was  entered  in  favor  of  complainants,  the  Arkansas 
&  Louisiana  Railway  Company  having  been  made  co-complainant- with 
J.  D.  Beardsley.  To  reverse  this  decree  the  case  has  been  brought  to 
this  court,  and  counsel  have  fully  argued  the  case  upon  its  merits.  As 
stated  in  the  brief  of  counsel  for  appellees,  the  only  question  in  this  case 
is:  "  Did  Mrs.  Rector  hold  the  lands  in  controversy  in  such  manner 
that  her  deed  to  Beardsley  carried  with  it  the  fee-simple  title?" 

On  behalf  of  the  appellants  it  is^claimed  that  under  the  will  of  W.  H. 
Sector  the  widow  had  only  a  life  estate  in  the  merchandise;  that,  as  she 
did  not  qualify  as  executrix  under  the  will,  she  had  no  power  to  deal 
with  the  property  except  as  life  tenant;  that,  as  such,  she  could  only 
dispose  of  the  same  for  the  purpose  of  making  a  permanent  investment 
in  the  land;  that  when  the  title  passed  to  her  the  children  of  W.  H.  Rec- 
tor took  the  same  interest  in  the  lands  that  they  had  in  the  merchan- 
dise, and  stood  in  the  same  relation  to  it  as  they  would  had  the  laud  be- 
longed to  their  father  at  the  time  of  his  death.  By  the  bill  and  cross 
bills  herein  filed  all  the  parties  appeal  to  the  court  as  a  court  of  equity, 
to  adjudge  what  their  rights  are  in  the  realty  in  the  bill  described. 
This  court  is  not,  therefore,  sitting  as  a  court  of  probate  to  control  the 
actions  of  an  executrix  or  administratrix  in  the  administration  of  the 
estate,  nor  to  direct  the  distribution  of  the  assets  of  the  estate,  but  to 
determine  what,  in  equity,  are  the  rights  of  the  parties  to  the  realty 
which  is  the  subject  of  the  litigation.  On  behalf  of  the  oomplainants 
it  is  asserted  that  they  have  become  the  owners  of  the  realty,  having 
purchased  it  of  Mrs.  Rector,  to  whom  it  had  been  conveyed  by  Joel  6. 
W.  Yowell.  Under  the  evidence  in  the  cause  it  cannot  be  questioned 
that,  as  between  the  complainants  and  Mrs.  Rector,  it  was  the  intent  of 
both  parties  that  the  fuU  fee-simple  title  of  the  land  should  be  conveyed 
to  Beardsley.     Mrs.  Rector  was  paid  the  sum  she  asked  for  such  oom- 
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plete  title,  and  she  executed  a  warrant}'  deed  of  the  land ,  because  it  was 
her  purpose  to  convey  the  full  title  to  her  grantee. 

Legally  and  equitably,  therefore,  as  between  Mrs.  Rector  and  com- 
plainant Beardsley,  the  latter  is  entitled  to  the  land,  and  if  the  title,  or 
any  part  thereof,  fails,  Mrs.  Rector  will  Jje  liable  therefor  under  the 
covenants  in  the  deed  executed  by  her.  The  tlieory  of  the  defendants 
is  that  the  land  passed  to  Mr.'s.  Hector  under  such  circumstances  that 
ft  stands  in  the  place  of  the  merchandise  sold  to  Yowell;  that  in  this 
merchandise  Mrs.  Rector  had  only  a  life  interest,  there  being  a  vested 
fee  in  remainder  in  the  children;  that  therefore  the  fee  title  in  the  land 
vested  in  the  children,  subject  to  the  life  estate  of  the  widow,  and  there- 
fore the  deed  of  the  widow  did  not  convey  the  fee.  Under  the  provi- 
sions of  the  will,  the  title  of  the  property  left  by  the  testator  passed  to 
Mrs.  Rector.  She  was  authorized  to  use  it  for  her  own  support  during 
her  lifetime  or  widowhood,  and  also  to  appropriate  whatever  portion 
thereof  should  be  necessary  for  the  support  and  education  of  the  five 
children  of  the  testator.  The  evidence  shows  that  at  the  death  of  W.  H. 
Rector  the  property  of  his  estate  coming  into  the  possession  of  Mrs. 
Rector  was  about  $7,000;  that  she  had  of  her  own  means  about  $3,000; 
that  Mrs.  Rector  continued  in  the  mercantile  business  for  some  years; 
that  she  contributed  to  the  support  and  education  of  her  children  until 
the  youngest,  Jesse  N.,  became  of  age,  in  1882,  or  for  a  period  of  14 
years  after  the  death  of  her  husband;  that  she  gave  them  good  educa- 
tions, sending  four  of  them  away  to  school  and  college  for  that  purpose; 
that  the  money  needed  for  so  doing  was  derived  from  her  own  money 
and  from  the  profits  made  by  her  in  business,  as  well  as  from  the  money 
coming  from  her  husband's  estate.  The  claim  of  the  defendants  is  based 
upon  the  theory  that  the  land  in  dispute  represents  the  personal  property 
owned  by  W.  H.  Rector  at  the  time  of  his  death,  and  that  this  person- 
alty has  been  invested  in  the  land .  To  sustain  this  theory  the  defend- 
ants must  take  the  position  that  Mrs.  Rector  became  a  trustee  when  she 
took  possession  of  the  property,  and  that  she  is  accountable  for  the  dis- 
position of  the  property  made  by  her.  If  she  had  been  made  a  party  to 
these  proceedings  for  the  purpose  of  an  accounting,  before  she  could  be 
adjudged  to  be  responsible  for  any  sum  she  would  be  entitled  to  set  off 
against  tlie  value  of  the  property  coming  into  her  hands  under  the  will 
the  sums  by  her  expended  in  supporting  and  educating  her  children,  as 
well  as  the  amount  needed  for  her  own  support,  even  though  the  latter 
might  be  limited  to  the  yearly  income  from  the  property,  according  to 
the  theory  of  the  defendants.  Unless  upon  such  accounting  it  should 
appear  that  Mrs.  Rector  was  indebted  to  her  children,  they  could  not 
assert  a  claim  against  her,  nor  against  any  property  which  she  had  sold 
for  value  to  third  parties,  because  the  property  sold  becomes  liable  only 
in  case  it  represents  money  or  property  for  which  the  trustee  is  liable  to 
the  beneficiaries.  As  already  stated,  Mrs.  Rector  is  bound,  by  the  cov- 
enants in  her  deed  to  Beardsley,  to  defend  the  title  to  the  land;  and,  if 
a  decree  should  pass  in  this  case  in  favor  of  defendants,  a  right  of  recov- 
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ery  agaiust  Mrs.  Rector  would  exist  in  favor  of  her  grantee,  so  tliat  prac- 
tically what  the  defendants  in  this  cause  are  seeking  is  a  decree  declaring 
tliat  Mrs.  Rector,  as  trustee,  is  liable  to  respond  to  her  children  for  the 
value  of  the  realty  by  her  conveyed  to  Beardsley.  Certainly,  before  a 
court  would  be  JQsti6ed  in  depriving  Beardsley  of  the  property,  of  which 
he  is  a  purchaser  for  value,  it  must  be  made  plain  that  his  grantor,  Mrs. 
Rector,  had  not  the  title  thereto  with  full  power  to  convey  the  same  to 
the  purchaser;  and  certainly,  also,  before  the  court  can  adjudge  that 
Mrs.  Rector  is  liable  to  her  children  for  the  value  of  the  stock  of  goods 
coining  into  her  hands  under  the  will  of  her  husband,  or  for  any  part 
thereof,  it  must  be  made  pkin,  upon  a  proper  accounting,  and  after  due 
credit  for  all  sums  expended  by  her  in  the  support  and  education  of  the 
children  and  such  other  allowance  as  might  appear  to  be  equitable,  that 
she  is  indebted  to  them:  and  it  is  only  for  the  sum,  if  any,  which  might 
be  found  due  upon  a  full  accounting,  that  the  children,  as  beneficiaries 
under  the  will  of  their  father,  could  claim  liability  to  them  from  Mrs. 
Rector,  or  could  assert  the  right  to  follow  property  conveyed  by  her  to 
thinl  parties.  Such  an  accounting  is  not  sought  in  the  present  case. 
The  facts  that  are  made  to  appear  are  that  in  1868  there  passed  into  the 
possession  of  Mrs.  Rector  some  $7,000  worth  of  personal  property  be- 
longing to  her  husband's  estate;  that,  as  directed  by  the  will  of  her  hus- 
band, she  appropriated  the  means  necessary  for  the  support  and  educa- 
tion of  her  five  children,  and  it  is  not  shown  that  the  outlay  caused 
thereby  did  not  wholly  exhaust  the  property  coming  into  her  possession, 
or  that  there  is  anything  in  her  hands  for  which  she  should  be  held  ac- 
countable to  her  children.  If  the  court  is  justified  in  assuming  anything 
in  regard  to  the  state  of  the  account  between  the  widow  and  children  of 
William  H.  Rector  from  the  undisputed  facts  appearing  on  this  record, 
the  most  natural  and  probable  conclusion  would  be  that  the  widow,  in 
supporting  and  educating  her  children,  had  expended  far  more  than  the 
valau  of  the  property  coming  into  her  hands  from  her  husband's  estate. 
Admitting  the  position  to  be  well  taken  that  the  stock  of  goods  be- 
longing to  W.  H.  Rectdr  came  into  possession  of  Mrs.  Rector  as  a  trustee 
charged  with  the  duty  of  appropriating  the  same  as  in  the  will  directed, 
it  does  not  appear  that  she  has  in  any  way  been  derelict  in  the  perform- 
ance of  such  duty.  It  is  not  denied  that  she  supported  and  educated 
her  children;  and  if,  in  so  doing,  she  expended  a  sum  greater  than  the 
amount  she  realized  from  her  husband's  estate,  certainly  her  chil- 
dren, who  were  benefited  by  such  outlay,  cannot  hold  her  accountable 
for  the  \'alue  of  the  property  received  in  trust,  but  deny  her  credit  for 
the  expenditures  made.  On  the  pleadings  and  the  evidence  in  this 
cause,  nothing  is  made  to  appear  that  would  justify  the  court  in  hold- 
ing, even  if  she  were  a  party  to  the  record,  that  Mrs.  Rector,  as  a  trustee 
of  the  property  coming  into  her  hands  under  the  will  of  her  husband, 
has  been  derelict  in  her  duty  as  trustee,  or  that  there  is  any  ground  for 
holding  her  liable  to  any  of  her  children  for  the  property,  or  any  part 
of  it,  that  came  into  her  hands,  and,  unless  such  liability  is  established 
against  her,  there  exists  no  foundation  for  holding  that,  when  she  con- 
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veyed  the  realty  to  Beardsley,  it  passed  to  him  charged  with  a  trust  on 
behalf  of  her  children. 

The  realty  never  was  owned  by  W.  H.  Rector,  and  the  title  thereto 
was  not  affected  by  his  will.  It  was  conveyed  to  Mrs.  Rector  11  years 
after  the  death  of  her  husband,  in  payment  of  a  promissory  note  given 
by  her  son-in-law  for  the  stock  of  goods  sold  him  by  Mrs.  Rector. 
The  probabilities  are  that  but  little,  and  possibly  none,  of  these  goods 
belonged  to  W.  H.  Rector.  What  poitioa  of  them  could  be  said  to 
represent  the  goods  owned  by  him  and  passing  to  his  widow  under 
thft  will  is  uncertain.  Under  the  will  Mrs.  Rector  had  the  right  to  sell 
and  dispose  of  the  goods,  for  in  no  other  way  could  the  provisions  of  the 
will  in  regard  to  the  support  and  education  of  the  children  be  carried 
out.  If  she  sold  the  goods  for  money  or  property,  real  or  personal, 
the  proceeds,  in  whatever  form  she  received  the  same,  were  liable  to 
be  used,  and  it  was  her  duty  to  use  the  same,  in  the  support  and  edu- 
cation of  her  children.  If  she -had  bartered  the  goods  for  land,  and  had 
then  sold  the  land  for  money,  and  used  the  latter  in  paying  for  the  educa- 
tion of  her  children,  certainly  the  land,  in  the  hands  of  her  grantee,  could 
not  be  subjected  to  a  trust  in  favor  of  the  children. 

Evidently  recognizing  the  insuperable  difficulties  in  the  way  of 
charging  the  land  in  the  hands  of  Beardsley  with  a  trust  in  favor  of 
ithe  children  of  W.  H.  Rector  without  claiming  that  Mrs.  Rector  had 
'in  any  way  been  derelict  in  her  duty  as  a  trustee,  or  without  bringing 
.her  into  the  case  for  the  purposes  of  an  accounting,  counsel  for  the 
defendants  adopts  the  theory  that  under  the  will  of  W.  H.  Rector 
the  widow  had  only  a  life  estate  in  the  personalty,  the  fee  title  being 
in  the  children;  and  therefore  it  was  the  duty  of  the  widow,  as  ex- 
(ecutrix,  to  permanently  invest  the  property  by  converting  it  into 
?realty  or  other  like  form;  and  therefore,  when  the  widow  sold  the 
stock  of  goods,  and  took  the  land  in  payment,  the  fee  title  thereto  vested 
in  the  children  and  the  life  estate  in  the  widow.  The  will  gave  to  Mrs. 
•  Rector  the  entire  estate  of  the  testator,  naming  her  as  executrix,  and  di- 
recting the  distribution  to  be  made  of  the  property  as  follows:  Mrat. 
All  just  debts  and  funeral  expenses  were  to  be  paid.  Second.  Sufficient 
part  of  the  estate  to  support  and  educate  the  five  children  was  to  be 
so  used.  Third.  Subject  to  the  foregoing  provisions,  the  entire  estate 
was  to  be  for  the  benefit  of  Mrs.  Rector  during  her  lifetime  or  widow- 
hood. Fourth.  At  the  death  or  marriage  of  the  widow  an  equal  division 
of  the  estate  to  be  made  to  the  children  of  testator* 

If,  in  order  to  pay  the  debts  of  the  estate  and  support  and  educate 
the  children,  it  became  necessary  to  sell  the  entire  property,  certainly 
the  power  and  right  so  to  do  was  given  by  the  will  to  Mrs.  Rector.  The 
main  purpose  of  the  will  is  to  provide  for  the  payment  of  debts,  the 
support  and  education  of  the  children,  and  the  support  of  the  widow, 
and  then,  if  there  was  anything  left  after  these  purposes  had  been  ful- 
filled, the  residue  so  leit  is  to  be  equally  divided.  The  will  therefore  does 
not  transfer  the  title  to  any  of  the  property  to  the  children,  nor  does  it 
create,  technically,  an  estate  by  way  of  remainder  in  fee  in  the  children. 
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Takitig  the  will  as  a  whole;  it  cannot  be  construed' to  mefta  that  the 
testator  intended  to  only  givd  to  his  widow  the  right  to  use  the  etockiof 
iiooAa,  which  formed  the  bulk  of  the  estate,  during  her  lifetirae,  and 
then  at  her  death  to  divide  the  goods  among  the  children..  Toavoid  the 
(patent  absxirdity  of  such  a  construction  counsel  argue  that  it  was  the 
duty  of  the  widow  to  convert  the  goods  into  realty  or  the  like,  in  order 
that  she  could  use  the  income;  and  that,  when  the  converuon  took  place, 
the  fee  title  vested  in  the  children.  The  difficulty  with  this  theory  is 
that  the  will  does  not  direct  this  to  be  done,  and  it  would  not  ac- 
cord with  its  other  ]>rovisiuns  had  it  been  done.  The  will  gives  the 
property,  with  full  power  and  control  over  it,  to  the  widow,  directing 
her  to  pay  the  debts,  to  support  and  educate  the  childr/en,  and  8up|K)rt 
herself  by  means  of  the  property.  To  accomplish  these  plain  directions 
of  the  will  by  means  of  a  stock  of  merchandise  it  was.  absolutely  neces- 
sary that  she  should  have  the  right  to  sell  the  goods,  either  by  keeping 
on  with  the  businebs,  as  she  did  for  years,  or  by  selling  the  same  in  the 
lump.  Having  the  right  to  sell  the  property,  the  purchaser  from  her 
took  a  complete  title,  and  the  money  or  property  that,  from  time  to  time, 
she  received  for  the  goods,  she  had  a  right  to  use  or  dispose  of  for  the 
purpose  of  carrying  out  the  pi-ovisions  of  the  will.  When  she  finally 
ijold  the  stock  on  hand  to  Yowell,  she  conveyed  a  good  and  full  title 
thereto  to  the  purchaser;  and  when  she  subsequently  received  the  realty 
in  dispute  from  him  in  payment  of  the  note  given  for  the  goods,  she  had 
the  same  title  in  and  right  to  sell  the  land  as  she  had  to  sell  the  goods. 
The  language  of  the  court  of  appeals  in  Ijockman  v.  Reilly,  95  N.  Y. 
64,  is  entirely  applicable  to  the  facts  developed  on  this  record;  it  being 
therein  said: 

"In  the  present  case  the  effect  of  the  conveyance  to  the  executrix  was  to 
make  the  land  in  lier  hands  take  the  place  of  the  mortgage  as  personal  est»tt>i  and 
she  was  liable  to  account  for  it  as  such.  The  conveyance  Imd  the  SHiue  effect 
as  if  it  had  been  made  to  her  in  her  individual  name.  8lie  had  full  power  of 
disposition  of  the  property;  and.  although  she  was  liable  to  account  for  its 
proceeds  to  those  interested  iu  tlie  estate,  and  in  that  sense  she  held  it  as  trus- 
tee; the  trust  under  which  she  held  it  was  one  created  by  law,  and  not  by  the 
will  of  the  testator.  That  will  never  operated  directly  upoo  it.  It  did  not 
belong  to  the  testator  when  the  will  took  effect,  and  the  beneficiaries  under 
the  will  never  acquired  any  direct  estate  or  interest  whatever,  legal  or 
equitable,  in  the  property,  as  land.  They  only  had  the  right  to  require  the 
executrix  to  account  for  it  as  any  other  item  of  personal  property  in  her  hands 
as  executrix.  The  entire  legal  title  was  vested  In  her,  and  she  represented  the 
equitable  interests  of  those  who  were  thus  entitled  to  call  her  to  account." 

We  hold,  therefore,  that  under  the  will  of  W.  H.  Hector  the  widow 
took  the  title  to  the  personalty  affected  by  the  will,  with  lull  power  and 
right  to  sell  the  same  in  carrying  out  the  requirements  of  the  will;  that 
she  possessed  the  same  right  over  the  realty  in  question,  assnraiug  that 
it  was  purchased  with  property  belonging  to  the  testiitor;  that  by  the 
contract  of  sale  entered  into  between  Mrs.  Rector  and  Beardsley  the  lat- 
ter became  entitled,  upon  payment  of  the  agreed  consideration  to  Mrs. 
Kector,  to  a  «oiiv«y«nee  in  fee  simple  of  the  land  coveted  by  th«  terms 
v.olr.no.S — 9 
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of  that  contract;  that  the  defendants  have  no  title,  right,  or  interest  in 
said  realty;  and  that  complainants  are  therefore  entitled  to  a  decree  re- 
moving the  cloads  cast  upon  their  title  by  the  deeds  executed  to  the  de- 
fendants and  described  in  the  pleadings,  and  quieting  the  title  of  said 
complainants  in  and  to  said  realty  a«;ainst  the  adverse  claims  asserted 
thereto  by  the  defendants  herein.  The  decree  appealed  &om  is  there- 
fore afiSrmed,  at  costs  of  appellants. 


PxoPucV  Say.  Bakk  &  Tmtfr  Co.  r.  BATCEnsLDnt  Eso  Case  Go. 
<(7<rvutt  Court  ifT  Appeals,  Einhih  CtmtU.    Jnlj  i,  UM.) 

AnioHmnr— lasD^HOa— Doms  op  Clikk. 

Oantt's  Die.  Ark.  {  438,  proTided  that  an  attaoliiDetit  for  •  debt  not  doe  mlgbt  b* 
granted  b^  the  court  in  wnich  the  action  was  brought,  or  by  the  jndge  thereof,  or 
some  circuit  judge.  Section  439  required  that  the  orderof  the  ooart  or  judge  gniat- 
ing  the  attachment  should  specUr  the  amount  for  which  it  was  allowod.  By  the  act 
of  March  18, 1881,  (Uansf.  Dig.  {  86-3,)  secUon  488  was  amended  by  conferring  on  th» 
derlcof  the  court  the  same  authority  to  grant  such  an  attachment  as  that  possessed 
by  the  court  or  judge.  Beld  tba^  the  purpose  of  the  requirement  that  the  ordor 
of  the  court  or  jndge  should  specify  such  amount  being  that  the  clerk  might  know 
what  sum  to  insert  in  the  attachment,  it  was  not  necessary  that  the  clerk,  when  the 
•ttuchment  was  allowed  by  himself,  should  make  an  order  specifying  Uie  amount 
for  which  it  was  allowed. 

Bahr— Uaksfield'b  Diobst,  a  868,  364. 

In  the  subsequent  compilation  of  the  statute*  of  Arkansas  kaowo  aa'Maiisfleld's 
Digest,"  the  word  "clerk"  is  inserted  in  the  former  provision  of  Oantt's  Dig.  %  4Sd, 
so  as  to  require  that  the  order  of  the  court,  or  the  derk  or  judge,  granting  the  at- 
ta^ment,  shall  specify  the  amount  for  which  it  is  allowed,  (Ilansf .  Dig.  S  «t3,)  and 

?iroTide8  (section  864)  that  "the  order  of  attachment,  as  granted  by  the  court,  or 
he  clerk  or  judge, "  shall  not  be  issued  by  the  clerk  until  a  bond  has  been  filed. 
Meld,  that  the  word  ■clerk"  was  inserted  in  these  two  sections  (Mansf.  Dig.  II86S, 
864)  without  legislative  sanction,  unless  authorised  by  a  proper  oonstraoUon  of  the 
act  of  Jdsrdti  18, 1831,  (Ifansf .  Dig.  %  863,)  and  that  such  construction  was  not  au- 
thorized, aa  it  would  be  a  vain  and  unnecessary  proceeding  to  require  the  clerk, 
when  he  issues  an  attachment,  to  certify  to  himself  the  amount  for  which  he  baa 
allowed  it 
Bake— TsoHNiOAL  DsnoTB. 

Even  if  it  be  conceded  tbat  the  statute  does  require  the  clerk  to  first  make  such 
an  order,  an  attachment  issued  by  him  without  it  would  not  be  invalid,  siace,  under 
the  rulings  of  the  state  supreme  court,  the  proceeding  by  attachment,  like  any  oth- 
er (dvil  action,  may  be  amended  in  matter  of  substance,  as  well  aa  of  form,  ateveiy 
stage  of  the  case,  and  all  errors  or  defects  not  lajnrionsly  affecting  the  substaatiu 
rights  of  the  defendant  will  be  disregarded. 
Baju— CusBK— OmoiAi.  Acts  Outsidb  his  OtncB. 

Uansf .  Dig.  $  547,  provides  that  the  county  clerk  shall  keep  his  ofBce  at  the  com^ 
•eat,  shall  keep  therein  the  records^_seals,  and  property  belonging  to  his  olBoe,  and 

"'■■"'■  I  doe 


•hall  there  transact  his  business.    Held,  that  this  does  not  render  void  oflioial  l    , 
performed  by  the  clerk  away  from  his  office,  such  as  issuing  a  writ  of  attachment 
and  affixing  thereto  his  official  seal. 
Bakb. 

Mansf.  Dig.  Ark.  {  4067,  provides  that  a  dvU  action  is  commenced  bv  filing  in  tke 
office  of  the  clerk  a  complaint,  and  causing  a  summons  to  be  issued  thereon.  Sec- 
tion 5308  declares  that  no  summons  or  order  for  a  provisional  remedy  shall  be  issued 
^  the  clerk  in  any  action  before  the  complaint  or  petition  "is  filed  in  hi*  office. " 
Held,  that  this  does  net  require  that  the  complaint  shall  be  actually  lodged  within 
the  walls  of  the  office  before  the  issuance  of  the  writ,  and  where  the  deirk,  outside 
tt  Iti*  office  and  at  the  office  of  an  attorney,  receives  and  atainp*  an  "  Filed  "  a  oeia* 
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plaint,  affidavit,  and  bond  for  an  attaobment,  and  thereupon  signs  and  attests  the 
writ  trith  his  official  seal,  delivers  the  same  to  the  marshal,  and  then  immediately 
takes  tbe  papers  to  his  office,  the  attachment  is  valid;  especially  as  section  X9t 
declares  that  the  court  must,  at  every  stage  of  the  proceedings,  disregard  any  error 
or  defect  which  does  not  aSect  the  substantial  rights  of  tbe  parties. 
6.  Same. 

Even  if  it  be  conceded  that  the  writ  was  prematurely  issued,  the  service  and  levy 
thereof  became  effectual  and  binding  against  tbe  defendant,  and  all  others  who  au- 
qatred  no  rights  before  the  papers  were  actually  lodged  in  the  office. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Arkansas. 

Action  commenced  by  attachment  by  the  People's  Savings  Bank  & 
Trust  Company  against  tbe  Batchelder  Egg  Case  Company,  in  the  cir- 
cuit court  of  Arkansas,  and  subsequently  removed  by  defendant  to  the 
Unitetl  States  circuit  court.  That  court  declared  the  writ  of  attachment 
void,  and  rendered  final  judgment  thereon  against  the  plaintiff.  Plain- 
tiff brings  error.     Reversed. 

Statement  by  Caldwell,  Circuit  Judge: 

On  the  16th  of  August,  1890,  tlie  plaintiff  in  error  brought  suit  by 
attachment  against  the  defendant  in  the  circuit  court  of  Phillips  county, 
Ark.,  for  $2,500,  upon  an  indebtedness  not  then  due.  The  defendant 
removed  the  case  into  the  circuit  court  of  the  United  States  upon  the 
ground  of  diverse  citizenship.  The  Revised  Statutes  of  Arkansas  pro- 
vide that  an  attachment  may  issue  for  a  debt  not  due,  and  prescribe  the 
mode  of  suing  out  such  an  attachment.  As  originally  enacted,  the  stat- 
ute provides  as  follows: 

"  Sec.  438.  The  attachment  authorized  by  the  last  section  [for  debt  not  doe] 
may  be  granted  by  the  court  in  which  the  action  is  brought,  or  by  tlie  judge 
thereof,  or  any  circuit  judge  in  vacation,  where  the  cotuplaint,  verified  lay  the 
oath  of  the  plaintiff,  shows  any  of  the  grounds  for  attnchment  enumerated 
in  that  section,  and  the  nature  and  amount  of  plaintifF's  claim,  and  when  the 
same  will  become  doe.  Sec.  439.  The  oi'der  of  the  court  or  judge  granting 
the  attachment  shall  specify  the  amount  for  which  it  is  allowed,  not  exceed- 
ing a  sum  snilicient  to  satisfy  the  plaintiif's  claim  and  the  probable  costs  of  the 
action.  Sec.  440.  The  order  of  attachment,  as  granted  by  the  court  or  judge, 
shall  not  be  issued  by  the  clerk  until  there  hasbeen  executed  in  his  office  such 
bond  on  tbe  part  of  the  plaintiff  as  is  directed  in  cases  of  attacliment,  and  the 
provisions  of  this  chapter,  so  far  as  they  are  applicable,  shall  apply  to  attach- 
ments for  debts  not  doe."    Sections  488-440,  Uitntt's  Dig.  St.  Arlc. 

By  an  act  approved  March  18, 1881,  p.  99,  it  was  enacted  as  follows: 

'Section  1.  That  .section  488  of  Oantt's  Digest  be  amended  so  as  to  read  as 
follows:  The  attachment  authorized  by  the  last  section  may  be  granted  by  the 
court  in  which  the  action  is  brought,  or  the  clerk  or  judge  thereof,  or  any  cir- 
cuit judge  in  vacation,  where  tbe  complaint,  verified  by  tlie  oath  of  the  plain- 
tiff, his  agent  or  attorney,  shows  any  of  the  grounds  of  attachment  enume- 
rated in  that  section,  and  the  nature  and  amount  of  {rfaintift's  claim,  and 
when  tbe  same  will  become  due." 

The  two  succeeding  sections  weie  not  amended,  but  in  the  compilation 
of  the. statutes  of  the  state  made  in  1884,  and  known  as  "Mansfield's 
Digest,"  the  words  "or  clerk''  appear — whether  from  clerical  misprision 
or  otherwise  is  not  stated — after  the  word  "court"  in  those  sections. 
Mansf.  Dig.  St.  Ark.  §§  362-364.     In  the  circuit  court  the  defendant 
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moved  to  qnask  the  attachment  upon  three  grounds:  (1)  That  the  order 
of  uttachment  was  issued  before  any  order  had  been  made  by  the  derk 
or  any  other  officer  authorized  by  law  to  make  it,  specifying  the  amount 
for  which  the  attachment  was  allowed,  as  required  in  the  case  of  an  at- 
tachment for  a  debt  not  due;  (2)  that  the  clerk  had  no  authority  to  make ' 
an  order  for  an  attachment  for  a  debt  not  due,  because  it  was  a  judicini, 
and  not  a  ministerial,  act;  (3)  that  the  order  of  attachment  was  signed 
and  sealed  by  the  clerk,  and  delivered  to  the  sheriff,  at  the  office  of  an 
attorney  interested  adversely  to  the  defendant,  and  half  a  mile  distant 
from  the  office  of  the  clerk  in  the  court  house,  and  before  the  complaint,  ' 
affidavit,  and  bond  were  filed  in  the  clerk's  office.  The  court  sustained 
the  first  ground ,  and  overruled  the  second.  Issue  was  taken  on  the  third, 
and  the  court  made  the  following  special  findings  of  facts  and  declara- 
tions of  law: 

"That  on  the  evening  of  the  16th  day  of  August,  1890,  at  about  7:30  f.  m., 
the  deputy  clerk,  whose  name  is  signed  to  the  process  herein,  was  called 
upon  at  his  residence  in  the  city  of  Helena  by  the  cashier  of  the  People's  Sav- 
ings Bank  &  Trust  Company,  and  requested  to  go  to  the  courthouse  and 
get  the  official  seal  of  the  circuit  court,  and  come  with  the  same  to  the  law 
office  of  John  J.  and  £.  C.  Hornor,  where  parties  were  preparing  papers  in 
certain  actions  which  it  was  desired  to  bring  in  thecourt  of  which  he  was  dep- 
uty clerk;  that  the'  said  deputy  accordingly  went  to  the  courthouse,  and  got 
the  seal  of  his  said  oliice,  and  took  the  same  with  him  to  the  office  of  said 
Ilornors,  which  is  about  one  half  mile  distant  from  the  clerk's  office,  and  in 
the  city  of  Helena;  that  upon  arriving  at  the  said  office  he  found  present  the 
attorneys  for  the  plaintiff,  and  R.  C.  liurke,  a  deputy  sheriff  of  Phillips  county; 
that  before  the  arrival  of  the  suid  deputy  clerk,  or  shortly  thereafter,  the  at- 
torneys for  the  plaiiitiR  prepared,  on  blanks  procured  from  some  one  not  known 
to  the  deputy  clerk,  tlie  writs  of  summons  and  attachment  now  on  Die  in  this 
action;  that  the  original  complaint,  affidavit,  and  bond  found  in  the  record  of 
this  cause  were  presented  to  the  said  deputy  clerk  in  the  office  of  the  said 
Uornors,  and  he  then  and  there  placed  the  Sling  mark  now  appearing  on  said 
complaint,  aindavit,  and  Ixtnd,  and  approved  the  said  bond,  and  immediately 
thereafter,  at  said  office,  signed  said  writs  of  summons  and  attachments,  and 
attested  tlie  same  with  the  official  seal,  and  handed  the  same  to  11.  C.  Burke, 
tlien  present  in  said  office  as  deputy  sheriff,  for  service  according  to  the  com- 
mand thereof;  that  Mr.  Burke  immediately  indorsed  on  said  writ  of  attach, 
ment  the  time  at  which  the  same  came  to  'his  hands,  and  theu  proceeded  to 
execute  the  same;  that  shortly  thereafter  the  deputy  clerk  left  the  office  of  said 
Hornors,  and  within  fifteen  minutes  after  leaving  deposited  said  complaint, 
affidavit,  and  bond,  together  with  his  official  seal,  in  the  office  of  the  clerk  of 
the  circuit  court  of  Phillips  county  courthouse;  that  Phillips  county  has  a 
courthouse  at  Helena,  Ark.,  and  in  said  courthouse  there  is  set  ajMrt  to  and 
occupied  by  the  clerk  of  the  circuit  court  an  office,  in  which  he  keeps  the  rec- 
ords pertiiining  to  bis  official  station,  and  that  he  had  such  office  at  the  time 
of  the  doing  of  the  things  hereinabove  stated  and  found;  that  the  hour  at 
which  the  cashier  called  upon  the  deputy  was  later  than  the  usual  hours  for 
keeping  open  the  clerk's  office;  that  the  clerk  and  his  deputy  had  left  the  of- 
fice, and  the  deputy  was  found  at  his  residence;  that  the  local  manager  and 
agent  of  the  defendant  corporation  was  present  in  the  said  office  of  the  said 
Ilornors  when  the  deputy  sheriff  received  the  writs,  and  the  said  deputy  sher- 
iff  at  once  made  service  of  each  of  said  writs  by  delivering  a  copy  thereof  to 
said  agent  in  snid  office,  and  before  the  said  deputy  clerk  had  left  th«  said 
office  with  the  papers  in  this  case  and  his  seal." 
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Upou  the  foregoing  faet6  the  court  declared  the  law  to  ))e  "that  the 
writ  or  order  of  attachment  herein  is  void  for  having  been  issued  contrary 
to  law,  in  tliat  it  was  so  issued  by  the  clerk  before  there  had  been  filed 
in  his  office  the  plaintiffs  complaint,  affidavit,  and  bond^  to  which  dec- 
laration of  law  the  piaiutifT  at  the  time  excepted."  The  plaintiff  duly 
excepted  to  the  rulings  of  the  court,  and,  final  judgment  having  been 
rendered  against  it  on  the  attachment,  it  sued  out  this  writ  of  error. 

Greenfield  Quarleti,  John  L  Moore,  Jolm  J.  Homor,  E,  C,  Homor,  M. 
L.  Stephento^i,  and  J.  Trieber,  for  plaintiff  in  error. 

Jama  P..  Clarke,  for  defendant  in  error. 

Before  Catj>well  and  Sanborn,  Circuit  Judges,  and  Shihas,  District 
Judge. 

Caldwei-l,  Circuit  Judge,  (afier  Siting  the  facUi.)  By  the  provi- 
tHooa  of  section  438.  tiantt's  Dig.  St.  Ark.,  an  attachment  for  a  debt 
not  due  had  to  be  granted  by  the  court  in  which  the  action  was  brought, 
or  by  the  judge  thereof,  or  some  circuit  judge;  and  by  tbe  provisions  of 
section  439  the  order  of  the  court  or  judge  granting  the  attachment  had 
to  specify  the  amount  for  which  it  was  allowed.  Subsequently  section 
438  was  amended  (act  approved  March  18,  1881,  p.  99)  by  conferring 
on  tbe  clerk  of  the  court  the  same  power  and  authority  to  grant  an  at- 
tachment for  a  debt  not  due  that  w«s  conferred  on  the  court  or  judge 
by  the  original  act,  and  the  attachment  in  this  case  was  allowed  and  is- 
sued by  the  clerk  under  the  authority  of  section  438,  as  amended  by 
the  act  of  1881,  and  which  is  now  section  362  of  Mansfield 's'Digest  of 
the  Statutes  of  Arkansas.  One  ground  relied  on  to  support  the  judg- 
ment of  the  court  below,  quashing  the  attachment,  is  that  the  derk 
did  not,  before  issuing  the  order  of  attachment  to  the  sheriff,  make  and 
sign  a  separate  order  directed  to  himself,  specifying  tlie  amount  for 
which  he  had  allowed  the  attachment.  The  law  does  not  require  this 
to  be  done  when  the  clerk  allows  and  issues  the  attachment  himself. 
If  the  order  for  the  attachment  is  granted  by  the  court  or  judge,  the 
statute  requires  that  it  shall  specify  the  amount  for  which  it  is  allowed. 
This  requirement  is  necessary  in  order  that  the  clerk  may  know  what 
sum  to  insert  in  the  attachtoent  which  he  issues  to  the  sheriff,  but  when 
the  attachm^it  is  allowed  by  the  clerk  himself,  and  the  order  of  attach- 
ment is  duly  issued  by  the  clerk  to  the  sheriff,  he  is  not  required  to  is- 
sue another  order,  directed  to  himself,  specifying  the  amount  for  which 
he  has  allowed  the  attachment.  It  is  true,  however,  that  in  Mansfield's 
Digest  of  the  laws  of  that  state  the  word  "clerk"  is  inserted  in  connection 
with  that  of  "judge,"  in  sections  363  and  364,  in  a  way  that  seemingly 
requires  him  to  do  this  very  thing;  and  the  contention  of  the  defend- 
ant in  error  is  that  the  derk,  like  the  court  or  judge,  must,  when  he  al- 
lows an  attachment  for  a  debt  not  due,  make  an  order  specifying  the 
amount  for  which  it  is  allowed,  in  addition  to  the  order  of  attachment 
which  Jie  issues  to  the  sherifT.  How  the  word  "derk"  came  to  be  in- 
serted in  the  two  sections  last  named  does  not  appear.  It  is  undoubtedly 
there  without  legislative  sanction,  uidess  a  proper  construction  of  the 
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act  of  1881  puts  it  there,  and  it  seems  clear  that  that  act  can  have  no 
such  effect.  That  act  confers  on  the  clerk,  equally  with  the  court  or 
judge,  authority  to  issue  an  attachment  for  a  debt  not  due.  It  does  no 
more.  It  does  not  require  the  clerk,  when  he  allows  and  issues  an  at- 
tachment, to  certify  to  himself  the  amount  for  which  he  has  allowed  it. 
That  would  be  a  vain  and  unnecessary  proceeding.  The  act,  as  passed 
by  the  legislature,  imposed  no  such  duty  on  the  clerk,  and  we  may  add 
that  under  the  decisions  of  the  supreme  court  of  Arkansas  relating  to 
the  validity  of  attachment  proceedings,  if  it  had  contained  such  a  super- 
fluous requirement,  the  failure  to  comply  with  it  would  not  have  affected 
the  validity  of  an  attachment  otherwise  duly  issued.  It  is  the  settled 
doctrine  of  the  supreme  court  of  Arkansas  that  the  proceeding  by  attach- 
ment, like  any  other  civil  action,  may  be  amended  in  matter  of  substance 
as  well  as  form  at  every  stage  of  the  case,  and  that  every  error  or  defect 
in  the  proceedings  which  does  not  injuriously  affect  the  substantial  rights 
of  the  defendant  in  the  attachment  will  be  disregarded.  Rogen  v.  CbopCT*, 
38  Ark.  406;  WeU  v.  KUtay,  40  Ark.  528:  Sannmer  v.  Jacohmi,  47  Ark. 
31,  14  S.  W.  Rep.  458;  Kahn  v.  Ktihn,  44  Ark.  404;  Forienheim  v. 
'■Clajlin,  47  Ark.  49,  14  S.  W.  Rep.  462. 

Cases  may  be  foimd  in  other  jurisdictions  holding  that  an  attachment 
proceeding  is  a  harsh  and  oppressive  remedy,  bordering  on  a  criminal 
prosecution,  and  applying  to  it  siiBh  strict  and  technical  rules  of  prac- 
,  tice  and  decision  as  to  practically  destroy  the  remedy.  But  the  doctrine 
of  these  cases  meets  with  no  favor  in  the  supreme  court  of  Arkansas. 
In  that  court  a  suit  by  attachment  is  regarded  like  any  other  civil'  suit 
authorized  by  law,  and  the  same  liberal  and  enlightened  rules  of  prac- 
tice that  obtain  in  other  cases  are  applied  to  attachment  suits.  Formal 
and  technical  defects  are  disregarded,  and  the  case  tried  on  its  merits: 
The  decisions  of  the  supreme  court  of  a  state,  Construing  and  applying 
its  attachment  laws,  are  rules  of  decision  in  this  court,  in  like  cases, 
"coming  from  that  state. 

It  appears  from  the  special  findings  of  facts  that,  after  the  usual 
office  hours,  the  clerk,  taking  with  him  the  seal  of  the  court,  ptoceeded 
to  a  law  office  at  the  seat  of  justice  of  the  county,  some  half  a  mile 
from  the  courthouse,  where  he  kept  his  office,  and  there  received  the 
complaint,  affidavit,  and  bond,  and  marked  the  same  "Filed,"  and  aj>- 
proved  the  bond,  and  rtien  filled  up  and  signed  and  scaled  the  order 
of  attachment,  and  delivered  the  same  to  the  sheriff.  It  will  be  observed 
that  every  paper  necessary  to  a  valid  attachment  was  duly  executed 
and  plnced  in  the  hands  of  the  clerk,  and  by  him  marked  "Piled"  be- 
fore the  order  of  attachment  was  issued,  and  that  the  order  itself  was  in 
proper  form,  and  dulj'  signed  and  sealed.  As  soon  as  the  clerk  could 
walk  from  the  law  office  where  this  was  done  to  his  own  office,  a  dis- 
tance of  half  a  mile,  the  complaint  and  other  papers  were  placed  in  the 
propter  pigeonhole  in  his  office.  Upon  these  facts  it  is  urged  that  the 
order  of  attachment  is  void;  and  this  contention  is  rested  on  the  follow- 
ing sections  of  Mansfieldls  Digest  6f  the  Statutes  of  Arkansas: 
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"Sec.  547.  He  [the  clerk}  shall  keep  his  office  at  the  seat  of  justice  of  th« 
county  of  which  he  is  clerk,  and  there  keep  the  records,  papers,  seals,  and 
property  belonging  to  his  office,  and  shall  there  transact  his  business."  "Sec. 
49CT.  A  civil  action  is  commenced  by  tiling  in  ttie  ofltce  of  the  clerk  of  the 
proper  ooiirt  a  complaint,  and-  causing  a  summons  to  be  issued  thereon." 
"Sec.  5308.  No  summons  or  order  for  provisional  remedy  shall  be  issued  by 
the  clerk  in  any  action  l)efore  the  plaintiff's  complaint  or  petition  therein  is 
filed  in  his  othce." 

It  is  undoubtedly  the  duty  of  the  clerk  under  section  o47  to  keep  an 
office  at  the  seat  of  justice,  and  transact  bis  business  there.  But  uei« 
ther  this  section,  nor  any  other  provision  of  the  statute,  declares  that 
every  official  act  of  the  clerk  not  performed  witijin  the  four  walls  of  his 
office  shall  be  void.  To  place  snch  a  construction  apon  this  statute 
wonld  be  productive  of  the  most  injurious  omsequeoces  to  the  public. 
It  is  common  practice  for  the  derk  to  perform  official  acts  and  affix,  his 
seal  to  documents  outside. of  his  office.  He  frequently  t^kes  acknowl- 
edgments of  conveyances  and  powers  of  attorney,  and  agns  and  seals 
the  same,  outside  of  his  office.  Are  all  such  acknowledgments  void? 
The  clerk  should  be  in  bis  office  during  the  business  hours  ready  to 
transact  the  public  business,  but  it  is  perfectly  competent  for  him  to 
perform  such  official  acts  aa  were  performed  in  this  case  elsewhere 
than  in  his  office.  County  bonds  of  a  county  in  It>wa,  which  were 
signed  by  the  county  judge  and  the  seal  of  the  county  ailixed  thereto  by 
him  in  New  York  city,  were  held  to  be  valid  securities.  Lynde  v.  Wm- 
nebago  Co.,  16  Wall.  6.  In  the  case  last  cited  the  officer  waa  beyond 
his  territorial  jurisdiction  when  he  signed  the  bonds  and  aflixed  the  seal 
of  the  county  thereto,  but  in  tlie  case  at  bar  the  acts  of  the  clerk  were 
performed  at  the  seat  of  justice  of  his  county.  If  a  clerk  n^lects  to 
keep  an  office  at  the  seat  of  justice  of  his  county,  or  having  an  oilioe 
there  be  transacts  business  wherever  in  tlie  seat  of  justice  of  the  county 
he  finds  it  convenient  to  do  so,  he  may  be  answerable  to  the.  public  for 
not  keeping  a  ri^ular  office  and  transacting  his  business  there,  but  his 
official  acts  are  not  void  because  he  performs  them  in  some  other  office 
at  the  county  seat.  In  Arkansas  the  derk  is  ex  officio  recorder.  If,  at 
the  close  of  business  hours,  he  should  take  the  record  of  deeds  from  his 
office  to  his  residence,  and  there  record  deeds,  would  the  record  of  such 
instruments  be  a  nullity,  or  would  the  records  of  court  entered  under 
similar  conditions  be  void?  He  is  undoubtedly  under  obligations  to 
the  public  to  keep  an  office  at  the  county  seat,  and  there  transact  his  busi- 
ness; but  a  breach  of  this  duty  does  not  affect  the  validity  of  the  official 
acts  he  performs  for  the  citizen. 

It  is  next  contended  that  the  attachment  was  void  because  the  order 
of  attachment  was  placed  in  the  hands  of  the  marshal  by  the  clerk  be- 
fore the  complaint,  affidavit,  and  bond  had  been  "filed  in  his  office,"  as 
required  by  section  5808.  There  are  several  answers  to  this  contention. 
Under  this  section  the  issuing  of  the  summons  or  order  in  a  case  must 
not  precede  the  filing  of  the  complaint  or  petition  upon  which  it  is 
founded.     The  requisite .  complaint  or  petition  must  be  filed  with  the 
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derk  before  tliat  officer  can  issne  process.  This  is  a  reasonable  anJ 
proper  requirement.  The  essential-  thing  to  be  dope  before  process  cah 
rightfully  issue  is  to  lodge  with  the  clerk  a  proper  complaint.  It  is 
this,  and  not  the  place  where  this  is  done,  or  the  particular,  room  in 
which  the  complaint  is  deposited,  that  confers  on  the  clerk  authority  to 
issue  the  process.  When,  therefore,  a  plaintiiT  delivers  to  the  clerk  a 
complaint  or  petition  which  entitles  him  to  a  summons  or  order  fcfr  a 
provisional  remedy,  and  the  clerk  pats  bis  file  mark  upon  it,  and  re- 
tains the  custody  of  it,  and  issues  the  proper  process  upon  it,  such  pro> 
cess  is  not  void,  as  against  the  defendant,  because  at  the  time  of  its  is^ 
sue  the  clerk  had  not  placed  the  complaint  or  petition  in  his  office.  It 
often  occurs  that  complaints  or  petitions  for  provisional  remedies  are 
delivered  to  the  clerk  in  the  court  room,  and  process  at  once  issned  upon 
them.  Are  the  proceedings  in  such  cases  void  because  the  eomfdaints 
were  not  carried  by  the  clerk  and  placed  in  his  oflice  before  he  issued 
process  upon  them?  It  not  unfrequently  occurs  that  the  court  room  and 
the  clerk's  office  are  in  different  buildings  more  or  less  distant  from  each 
other.  Must  the  clerk  in  such  cases,  before  issuing  process  upon  peti- 
tions filed  with  him  in  the  courthouse,  leave  his  desk  in  the  court  room, 
and  go  to  his  office  for  the  sole  purpose  of  placing  therein  the  petitions  ? 
Such  a  literal  construction  of  the  statute  would  be  too  narrow  and  tech- 
nical for  the  practical  and  business  methods  that  should  obtain  in  the 
administration  of  the  law.  It  would  serve  no  useful  purpose,  but  would 
frequently  produce  the  most  mischievous  consequences. 

A  statute  of  Wisconsin  pro\'ide(l  that  "an  attempt  to  commence  an 
action  shall  be  deemed  equivalent  to  the  commencement  thereof,  where 
the  summons  is  delivered  with  the  intent  that  it  shall  be  actually  served 
to  the  sheriflf  or  other  proper  officer  of  the  county  in  which  the  defend- 
ants, or  one  of  them,  usually  or  last  resided."  The  question  arose  under 
this  statute  whether  it  wass  essential  to  the  commencement  of  an  action 
that  there  should  be  an  actual  manual  delivery  of  the  summons  "to  the 
sheriflf  or  other  proj)er  officer,"  and  the  court  said: 

"In  oi'der  to  come  within  the  second  sentence  of  that  section  requiring  the 
summons  to  be  delivered  with  'tlie  intent  that  it  shall  be  actually  served  to 
the  sheriff  or  other  proper  officer,'  it  dues  not  appear  to  us  to  be  necessary 
that  there  should  be  a  manual  delivery  of  the  summons  to  the  officer  in  per- 
son. It  would  be  sufficient,  for  instance,  if  the  attorney  left  it  on  the  mar- 
shal's d«:sk,  or  other  place  iu  the  marshal's  office,  so  that  the  miirshal  would 
understand  that  it  was  left  with  him  for  service.  It  would  be  equally  soffl- 
cient  if  the  attorney,  or  the  clerk  acting  by  his  direction,  placed  the  summons 
in  a  box  in  the  clerk's  office  designated  by  the  marshal  with  the  clerk's  assent 
'  as  a  place  where  process  to  be  served  by  him  should  be  deposited,  and  from 
which  he  usually  took  them  daily." 

And  it  was  held  that  depositing  a  summons  in  a  box  in  the  clerk's  of- 
fice, so  designated,  was  tantamount  to  delivering  the  same  to  the  sheriff 
or  other  proper  officer  in  person.  Bank  v.  EMred,  130  U.  8.  698,  9  Sup, 
Ct.  Rep.  690. 

The  defendant  was  not  prejudiced  in  any  manner  by  the  fact  that  the 
complaint,  aflidavit,  and  bond  were  not  within  the  four  walls  of  the 
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derk's  office  at  the  instant  the  order  of  attachment  was  issued  and  placed 
in  the  sheriff's  hands.  Section  5083  of  MAnsfisld's  Digest  of  the  Statutes 
of  Arkansas  provides  that "  the  court  must  in  every  stage  of  the  action  dis- 
regard anj'  error  or  defect  in  the  proceedings  which  does  not  affect  the 
substantial  rights  of  the  adverse  party,  and  no  judgment  shall  be  reversed 
or  affected  by  reason  of  such  error  or  defect."  Under  this  section,  the 
irregularitj',  if  any,  in  the  clerk  issuing  the  order  of  Attachment  after  the 
complaint,  bond,  and  affidavit  were  filed  with  him,  but  before  be  had 
placed  them  in  his  office,  must  be  disregarded.  Tliere  is  another  view 
proper  to  be  considered,  which  is  equally  fatal  to  the  defendant's  con- 
tention. Let  it  be  conceded  that  the  order  of  attachment  was  placed  in 
the  hands  of  the  sheriff  prematurely  on  account  of  the  complaint,  affir 
davit,  and  bond  not  then  being  in  the  clerk's  office,  still  these  papers  had 
all  been  duly  executed  and  filed  with  the  clerk,  and  were  actually  placed 
in  the  clerk's  office  a  few  minutes  afterwards,  and  from  that  time  eer^- 
tainly  the  order  of  attachment,  and  the  service  thereof,  and  the  levy 
nutde  thereunder,  became  effectual  and  binding  for  all  purposes  against 
the  defendant,  and  all  others  who  acquired  no  rights  before  the  papers 
were  thus  filed  in  the  clerk's  office.  SnuiU.  v.  McChesney,  3  Cow.  19; 
CluU  V.  Clule,  3  Denio,  263;  ClxUe  v.  CltUe,  4  Denio,  241.  The  judg- 
ment of  the  court  below  is  reversed,  and  the  caus^  remanded,  with  in- 
structions to  grant  a  new  trial. 


Ba^tk  of  Helena,  Abk.,  v.  Batcheldbr  Egg  Case  Oo. 
(Circuit  Court  o/  AppeaU,  Eighth  Cireutt.    Jnly  5^  I89)).> 
Ua  74. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern  -  District 
of  Arkansas.     Reversed. 

Orttftfteld  Quarlet,  John  I.  Moore,  Jofm  J.  Hornor,  B.  C,  Homor,  If.  L. 
Stepheiuony  and  J..  Trieber,  for  plaintiff  in  wror. 

Janu$  P.  Clarke,  for  defendant  in  error. 

Before  Caldwell  and  Sanbokn,  Circuit  Judges, .  aod  Shiras,  District 
.Judge. 

Caldwell.  Circuit  Judge.  The  record  in  this  case  is  identical,  save  in 
the  name  of  the  pjaintuf,  with  that  in  the  ease  of  PevpU'a  Sav.  Bank  A  Trwt 
Co,  V.  Batchdder  Egg  Gaae  Co.,  51  Fed.  Rep,  130,  (No.  76.)  and  was  su^- 
■nitted  with  that  case  upon  a  stipulation  that  it  should  abide  the  result  in  that 
case.  The  judgment  of  the  court  below  is  therefore  reversed,  and  the  cause 
remanded  for  a  new  trial. 
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First  Kat.  Bank  of  Helrna,  Ark.,  v.  Batchkldeb  Eoa  Cask  Co. 

(Circuit  Court  of  AppeaU,  Elgivth  Circuit.    July  5,  WJ^-l 

Ho.  75. 

In  Error  to  the  Circuit  Court  of  the  United  Stales  for  the  Eastern  District 
of  Arkansas.     Reversed. 

Greenfield  Quarles,  John  I.  Moore,  John  J.  Hornor,  E.  C.  Uomor,  M.  L. 
Stephenson,  and  /.  Trieber,  for  phxintiff  in  error. 

James  P.  Clarke,  for  defendant  in  error. 

Before  Caldwell  and  Sanboun,  Circuit  Judges,  and  S]iiras,  District 
Judge. 

Caldweli,,  Circuit  Judge.  Tlie  record  in  this  case  is  identical,  save  in  the 
name  of  the  plaintitf,  with  tliat  in  the  case  of  Peuple^s  Hav.  Bank  &  Trust 
Co.  V.  Batchdder  Egg  Case  Co.,  51  Fed.  Jiep.  ISO,  (No.  76,)  and  was  sub- 
mitted with  tliat  case  upon  a  stipulation  tliat  it  should  abide  the  result  in  that 
case.  The  judgment  of  tlie  court  below  is  therefore  reversed,  and  the  cause 
remanded  for  a  new  trial.  .     _        ,,.     ..,,;. 

, \'-    ''        -  .11..       1 .  .1  I,  ^ .  1. 

-,i<.(L    ..;i        .'I'r-     ..'ii-i'i  I    .       ..,((.,. 


Brooks  v.  Dun  et  al. 
{Circuit  Court,  W.  D.  Tennessee.    June  8, 1893.) 

Sebviob  of.  Process— Nosbksidknt  PAiiTNEHsnip— Sehvick  ox  Aobnt. 

Mill.  &  V.  Code  Tenn.  S5  3516,  3539,  which  authorize  the  service  of  process  on  any 
agent  or  clem  where  the  corporation,  company,  or  individual  has  an  ofBceor  agency 
in  any  county  other  than  that  in  which  the  chief  oSlcor  or  principal  resides,  does  not 
apply  to  a  company  other  than  a  corporation  or  individual  residing  in  another  state 
or  foreign  country.  If  such  substituted  process  be  constitutional  as  to  citizens  of 
Tennessee  within  the  territorial  limits  of  the  state,  it  cannot  be  as  to  citizens  of 
another  state,  and  such  a  statute  violates  the  fourteenth  amendment  of  the  oonsti- 
totion  of  the  United  States,  and  the  service  is  not  doe  process  of  law. 

At  Tjttw.  This  is  an  notion  of  danrtnges,  originally  brought  by  the 
plaintifl',  a  merchant  at  Memphis,  in  the  circuit  court  of  Shelby 
county,  Tenn.,  the  summons  running  against  "R.  G.  Dun  &  Co.,  the 
mercantile  agency;"  and  the  return  of  the  sheriflF  shows  that  it  was 
"executed  on  S.  Patterson,  manager  of  R.  G.  Dun  &  Co.,  of  the 
•agency  in  Memphis,  Tennessee,  by  making  known  to  him  the  contents'" 
thereof.  By  the  first  count  of  his  declaration,  plaintiff  avers  a  cause 
of  action  against  "defendants  R.  G.  Dnn  &  Co.  and  the  mercantile 
agency,  being  a  partncrsliip  association  doing  business  in  the  city  of 
Memphis,  Tenn.,"  and  by  the  second  count  he  "furtlier  sues  defendant 
R.  G.  Dun  &  Co.  as  partners  under  the  style  of  the  'Mercantile  Agency.'" 
At  the  return  term,  defendants  by  attorney  "move  to  dismiss  this  cause 
for  want  of  jurisdiction  of  the  persons  of  the  defendants,  and  for  cause 
of  such  motion  they  say  that  the  service  of  the  summons  was  made  on 
one  S.  Patterson,  instead  of  having  been  made  on  the  defendants,  all  of 
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•which  appears  of  record  in  this  cause,"  and  on  the  same  day  defend- 
ants "  K.  G.  Dun  &  Go."  filed  a  petition  and  bond  in  the  state  court  for 
the  removal  of  the  suit  to  this  court,  and  an  order  was  subsequently 
made,  so  removing  it.  This  petition  shows  "that  the  controversy  in 
said  suit  is  between  citizens  of  different  states,  and  that  these  petitioners 
were  at  the  time  of  the  commencement  of  this  suit,  and  still  are,  citi- 
zens and  residents  of  the  state  of  New  York,  and  that  plaintiff,  William 
S.  Brooks,  was  at  the  time  of  the  commencement  of  this  suit,  and  still  is, 
a  citizen  and  resident  of  the  state  of  Tennessee."  The  record  nowhere 
discloses  who  composed  the  "partnership  association,"  or  what  [jersons 
are  the  "  partners  "  referred  to  in  the  declaration.  Upon  the  filing  of  the 
transcript  here,  defendants  renewed  their  motion  "  to  dismiss  for  want  of 
proper  service,"  and  file<l  in  support  of  it  the  affidavit  of  the  said  Pat- 
terson "  that  he  is  not  now,  and  never  has  been,  a  member  of  the  firm 
of  R.  G.  Dun  &  Co. ,  but  is  now,  and  was  at  the  time  this  suit  was  in^ 
stituted,  an  agent  for  said  firm,  in  the  performance  of  certain  duties 
and  services;  that  said  firm  of  R.  G.  Dun  &  Go.  never  conferred  on  him 
any  power  or  authority  to  accept  service  of  any  sort  of  legal  process, 
*  *  *  and  that  he  is  not  charged  with  the  duty  of  attending  to  or 
representing  them  in  their  lawsuits,  *  *  *  all  such  matters  being 
beyond  the  scope  of  the  agency  of  this  affiant."  Plaintiff  subsequently 
move<i  to  remand  the  suit  to  the  state  court,  which  motion  was  over- 
ruled. This  motion  to  dismiss,  made  here  and  in  the  state  court,  has 
been  twice  argued. 

Jcfin  J.  Dupiiy  and  Oanft  &  Pattei-»on,  for  plaintiff. 

T.  B.  Edgington  <t  Son,  for  defendants. 

Hauhon'd,  District  Judge.  The  decision  of  this  motion  involves 
two  questions:  first,  whether  the  service  by  the  sheriff  is  sufficient  to 
give  the  court  jurisdiction  of  the  defendants;  and,  second,  whether  there 
has  been  such  an  appearance  by  the  defendants  as  will  waive  any 
irregularity  in  the  service  if  such  be  found  to  exist.  If  the  latter 
question  is  resolved  against  the  defendants,  it  will,  of  course,  bo  unnec- 
essary to  consider  the  former.  The  removal  here  was  under  the  pro- 
visions of  the  late  judiciary  act  of  March  3,  1887,  and  apart  from  the 
objection  raised  by  this  motion  the  case  is  properly  here.  No  objection 
is  made  to  the  form  in  which  defendants  present  this  question  for  adju- 
dication, and  indeed  such  obj(H:tion  could  not  successfully  be  made,  as 
it  seems  to  be  now  well  settled  by  all  the  later  cases  that  at  law  it  is 
quite  immaterial  whether  this  defense  be  niade  by  motion  to  set  aside 
the  return  of  the  officer,  or  to  quash  the  retiu*n,  or  to  dismiss  the  suit 
for  want  of  service  or  for  want  of  jurisdiction  of  the  court  over  the  par- 
ties, or  by  special  plea  or  answer,  or  by  plea  in  abatement;  and  if  nec- 
essary in  a  given  case,  to  give  effect  to  the  intention  of  Uie  parties,  the 
court  will  consider  such  a  defense  as  properly  presented  though  irregu- 
lariy  made.  The  difficulties  attending  the  procedure  in  equity,  under 
our  practice,  where  appearances  are  general  or  special,  do  not  arise  here. 
Since  the  decision  in  Harknasi  v.  Hyde,  98  U.  S.  476,  the  federal  courts. 
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at  least  in  cases  at  law,  liave  not  generally  favored  the  doctrihe  of 
waiver  of  service  of  process  by  defendant's  appearance  to  raise  objection 
thereto,  in  whatever  fonn;  and  this,  notwithstanding  his  subsequent 
defense  iipon  the  merits  of  the  action,  after  the  former  objection  has 
been  overruled.  •  That  was  a  suit  for  damages,  in  which  summons  with 
copy  of  the  complaint  was  served  bj'  the  sheriff  on  defendant  at  his  res- 
idence "on  the  Indian  reservation,"  which  the  court  finds  was  "be- 
yond the  jurisdiction,  legislative  or  judicial,  of  the  government  of 
Idaho."  Defendant  moved  to  dismiss  the  action  on  this  ground  in  the 
district  court  of  the  territory,  which  motion  being  overruled,  he  de- 
fended on  the  merits,  and  the  case  was  taken  to  the  United  States  su- 
preme court  for  a  review  of  this  ruling.  Justice  Field,  in  ddivering 
the  opinion  of  the  court,  says: 

"The  service  wjis  an  unlawful  act  of  the  sberifT.  The  court  below  should 
therefore  have  set  it  aside,  on  its  attention  being  called  tu  the  fact  tliat  it 
was  made  upon  the  defendant  on  the  reservation.  Tlie  motion  was  to  dis- 
miss the  action;  but  it  was  argued  as  a  motion  to  set  aside  tlie  service,  and 
we  treat  it  as  having  only  that  extent.  *  *  *  Xlie  riglit  of  tlie  defend- 
ant to  insist  upon  the  objection  to  the  illegality  of  the  service  was  not  waived 
by  the  special  appearance  of  counsel  for  hiui  to  move  tlie  dismissal  of  the 
action  on  that  ground,  or  what  we  consider  as  intended,  that  the  service  be 
set  aside,  nor  when  that  motion  is  overruled  by  their  answering  for  him  to 
the  merits  of  the  action.  Illegality  in  a  proceeding  by  which  jurisdiction  is 
to  be  obtained  is  in  no  case  waived  by  the  appearance  of  the  defendant  for 
thepurposeofcallingthe  attention  of  the  court  tosuch  irregularity.  *  *  * 
It  is  only  when  he  pleads  to  the  merits  in  the  first  instance,  without  insist- 
ing upon  the  illegality,  that  the  objection  is  deemed  to  be  waived." 

But  it  is  insisted  with  great  earnestness  that  the  proceeding  taken  by 
the  defendants  to  remove  the  case  from  the  state  court  by  i)resfenting 
their  petition  and  filing  their  bond  there,  and  procuring  the  action  of 
the  state  court  and  following  the  case  here,  was  an  appearance  inde- 
pendent of  the  motion  made  by  them  there  and  here,  and  waived  any 
irregularity  in  the  service.  But  on  this  precise  question  the  decisions 
are  substantia!!}'  uniform  the  other  waj- .  It  is  plain  that  such  a  rule 
would  be  a  limitation  upon  the  jurisdiction  of  this  court,  and  deprive 
the  party  of  the  right  to  have  heard  here  one  of  the  most  important 
questions  in  his  case.  There  might  be  cases  where  the  appearance  to 
remove  would  obviate  the  service  of  process,  possibly,  but  not  in  <me 
where  the  territorial  domination  or  dominion  over  the  defendant  is  de- 
nied. Parrott  v.  Insurance  Co.,  5  Fed.  Rep.  391,  392;  Blair  v.  Tm-tle, 
Id.  394,  398;  Atchimi  v.  Morris,  11  Fed.  Rep.  582,  585;  iimaU  v.  MonU- 
yomenj,  17  Fed.  Rep.  865,  8G6;  Hmdrickson  v.  Bailimy  Co.,  22  Fed. 
Rep.  569,  570;  Miner  v.  Markham,  28  Fed.  Rep.  387,  395;  Hankinson 
V.  Page,  31  Fed.  Rep.  184;  Pak-ins  v.  Heiirfryz,  40  Fed.  Rep.  657;  Clews 
V.  Iron  Co.,  44  Fed.  Kep.  31,  32;  fbrrest  v.  Railroad  Co.,  47  Fed.  Rep. 

This  brings  us  to  the  main  question,  whether  partners  who  are  non- 
r.sideuts  of  the  state,  and  not  found  within  its  limits,  but  who  aire  db- 
ing  business  in  the  state  and  have  an  office  and  agent  therein,  can-  be 
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brought  into  court  as  defendants  in  a  simple  action  for  damages  by  a 
service  upon  their  resident  agent  of  process,  whereby  the  sheriff  is  com- 
manded to  summon  them.  In  this  suit  there  has  been  no  attachment 
or  other  proceeding  to  subject  their  property  in  the  state,  either  real  or 
personal,  to  the  security  or  satisfaction  of  the  damages  sued  for;  and, 
indeed,  there  is  nothing  in  this  record  showing  either  directly  or  by 
implication  that  these  defendants  have  any  property  whatever  in  the 
state.  The  suit  is  therefore  in  no  sense,  either  in  form  or  effect,  an 
action  in  rem,  and  the  perplexing  questions  which  often  arise  in  such 
cases  are  not  presented  here.  For  the  plaintiff,  it  is  urged  that  the 
statutes  of  the  state  authorize  such  a  service  of  original  or  leading  pro- 
cess as  was  made  here,  and  that  the  court  thereby  has  acquired  juris- 
diction of  the  case  and  over  the  defendants,  while  their  contention  is 
that  the  statute  so  relied  upon  applies  only  to  corporations,  and  thvit, 
if  it  be  construed  to  include  individuals,  it  is  to  that  extent,  at  least, 
unconstitutional,  because  it  would  deprive  them  of  their  property 
"without  due  process  of  law."  (Const.  U.  S.  amend.  5,)  and  not  ac- 
cording to  "the  law  of  the  land,"  (Const.  Tenn.  art.  1,  §  8.)  The  fol- 
lowing is  the  provision  of  the  Tennessee  Code  relied  upon  to  support 
the  service  made  in  this  case: 

"When  a  corporation,  company,  or  individual  has  an  officer  or  agency  or 
resident  director  in  any  county  otiier  than  that  in  which  the  chief  officer  or 
principal  resides,  the  service  of  process  may -be  made  on  any  agent  or  clerk 
employed  therein,  in  all  actions  brought  in  such  county  against  said  company, 
growing  out  of  the  business  of  or  connected  with  said  company  or  princi- 
pal's business."  Tbomp.  &  S.  Code,  §  2834a/  Mill.  &  V.  Ctode.  SS  3516, 
3539. 

The  words  "  in  such  county,"  last  quoted,  do  not  appear  in  the  Te- 
vision  of  Thompson  &  Steger,  but  do  in  that  of  Milliket!  &  Vertrees. 
The  entire  provision  is  most  inartificially  drawn,  as  will  be  seen'  by  a 
careful  reading  of  it,  and  the  word  "  officer"  first  occurring  in  the  sec- 
tion has  been  construed  to  mean  "office."  Toppina  v.  Railroad  Co.,  5 
I^ea,  600;  Railroad  Co.  v.  Walker,  9  I^ea,  475.  *be first  act  of  the  legis- 
lature of  the  state  on  the  subject  of  service  of  pfo«4ss  upon  cor[)orations 
was  that  passed  January  8,  1846,  c.  55,  entitled  "An  act  concerning 
corporations,"  and  it  authorized  service  "on  the  president  or  other  head 
of  a  corporation,  or  in  his  absence  on  the  cashier,  treasurer,  orsecretary, 
or  in  the  absence  of  such  officers  on  any  director  of  such  corporation." 
Tbomp.  &  S.  Code  Tenn.  §  2831;  Mill  &  V.  Code,  §  3586.  An  act  sup- 
plemental to  this  was  passed  January  2S,  1850.  c.  186,  which  provided 
"that,  in  addition  to  the  corporate  officers  named,  *  *  *  service 
of  leading  process  on  the  chief  agent  of  the  corporation  residing  at  the 
time  of  service  in  the  county  where  the  action  is  brought  shall  be  deemed 
a  sufficient  service,"  etc.,  provided  the  officers  named  in  the  original  act 
do  not  reside  in  the  county.  Thomp.  tfc  S.  Code  Tenn.  §§  2S32,  2838; 
Mill.  &  V.  Code,  §§3537,  3538.  These  two  acts  were  .subsequently 
amended  by  the  act  of  February  21,  1852,  c.  136,  by  allowing  service 
upon  the  agent  whether  the  president  or  .other  officers  named  in  the 
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original  and  eupplemental  acts  cited  resided  in  the  county  or  not;  and 
its  provisions  were  in  terms  made  to  apply  "  as  well  to  foreign  as  to  do- 
mestic corporations."  This,  therefore,  leaves  no  doubt  that,  in  the  codi- 
fication of  our  state  laws,  both  the  coditiers  and  the  legislature  intended 
the  Coiie  provisions  to  apply  equally  to  foreign  and  domestic  corpora- 
tions; and  this  last  act  of  1852  is  the  original  basis  for  such  provisions, 
and  gives  no  occasion  for  construction  to  ascertain  their  meaning. 

The  first  Code  of  Tennessee  was  enacted  by  the  legislature  in  1858, 
and  took  effect  on  May  Istof  that  year.  Its  provisions  regulating  "pro- 
cess against  corporations  "  were  embraced  in  sections  2831-2834,  the 
latter  section  being  as  follows: 

"When  n  corporation,  compHny,  or  individual  has  an  office  or  agency  in  the 
county  other  than  that  in  which  the  principal  resides,  the  service  of  process 
may  be  made  on  any  agent  or  cleric  employed  therein,  in  all  actions  growing 
out  of  or  connected  with  the  business  of  the  office  or  agency." 

This  provision  of  tlie  Code  does  not  seem  to  have  been  taken  from  any 
previous  act,  but  first  appears  in  the  old  Code  as  one  of  the  statutes  of 
our  state,  having  been  originally  passed  in  tliat  form.  By  an  act  passed 
March  19,  1800,  c.  89,  entitled  "  An  act  to  amend  sections  2831,  2832, 
2833,  and  2834  of  the  Code,"  the  provision  under  consideration  became 
the  law  in  its  present  form,  as  first  abovo  quoted.  Taking  this  legisla- 
tion together,  ajid  it  is  apparent,  notwithstanding  the  words  u.sed  in  sec- 
tions 2834.  2834a,  Thonip.  &  S.  Code,  and  section  3539,  Mill.  &  V. 
Code,  that  the  intention  of  tlie  legislature  was  siinpfy  to  provide  a  niethod 
of  service  of  process  upon  corporations  subject  to  suit  in  the. courts  of 
the  state.  Its  provisions  have  been  the  subject  of  consideration  by  the 
supreme  court  of  the  state,  both  in  the  case  of  foreign  and  domestic  as 
well  as  municipal  corporations;  l)Ut  counsel  have  cited  no  case,  nor  have 
I  been  able  to  find  one,  where  a  service  has  been  attempted,  even,  un- 
der the  provisions  of  this  legislation,  ujwn  individuals  or  partners  or 
joint  defendauts  througii  an  agent.  It  is  only  where  a  corporation  is  to 
be  brought  in  that  the  service  thus  provided  for  has  been  had  upon  an 
agent,  as  tlie  aises  aU'jIiow.  Toftpinx  v.  Railroad  Co.,stwra;  Hailroad  Co. 
V.  Walker,  supra.  The.limguage  of  the  sections,  original  and  amended,  so 
far  as  it  may  delate,  in  any  view,  to  a  "company  "  or  "  individual  "  not  "a 
corporation,"  is  seemingly  confined  to  "a  company  '  or  "individual  " 
residing  in  Tennessee;  for  the  company  or  individual  nuist  have  an 
"ollice"  or  "agency"  in  "any  county  other  than  that  in  which  the 
*  *  *  principal  resides."  Evidently,  this  iniplies  tlml  the  "prin- 
cipal," be  it  company  or  individual,  resides  in  some  county  of  the  state, 
and  it  does  not  refer  to  some  principal  residing  in  some  county  in  an- 
other state  or  foreign  country.  As  already  indicated,  tlie  legislation  of 
tiie  state  shows  that  thes<^  provisions  for  serving  domestic  corporations, 
jis  lliey  originally  st(M)tl,  were  by  an  express  act  for  that  purpo.se,  thought 
of  course  to  l)e  nocossary,  extended  to  foreign  "corporations,"  (Act  Feb. 
21,  1852,  c.  130.)  but  tliat  act  lias  notextemled  them  to  foreign  "com- 
panies "  or  "  individuals."  The  word  "  corjxiration,"  therefore,  used  by 
the  codifiers,  interpreted  by  the  legislation  they  were  cotlifying,  means 
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either  a  foreign  or  domestic  corporation;  bot  it  does  not  at  all  follow 
that  the  addenduvi  they  made  to  the  then  existing  legislation  as  to  "  cor- 
porations," by  including  "  companies  "  or  "  individuals  "  along  with 
them,  shall  likewise  include  nonresidents  or  foreigners.  Service  of  pro- 
cess upon  "  companies  "  or  "  individuab  "  can  be  made  without  legisla- 
tion upon  the  persons,  but  service  on  "  corporations  "  must  be  by  l^is- 
lation  authorized  and  r^ulated,  and  we  must  not  confuse  these  sepa- 
rate purposes  of  the  Code, — one  to  authorize  and  regulate  the  service  of 
process  on  corporations,  and  the  other,  at  the  very  most  that  can  be 
claimed  for  it,  providing  a  very  limited  substituted  process  for  companies 
and  individuals;  that  is  to  say,  a  service  not  personal  in  the  sense,  of  the 
common  or  general  law  governing  the  service  of  process  on  individuals, 
but  something  else  than  this  in  place  of  it,  as  where  some  statutes  au- 
thorize service  on  a  wife  or  other  person  residing  at  the  domicile  of  the 
defendant,  or  by  nailing  the  process  to  the  door,  or  the  like.  It  is  my 
opinion  that  the  substituted  process  so  provided  by  this  act  for  "  com- 
panies "  and  "  individuals  "  was  not  intended  for  any  nonresident  or 
foreign  "company  "  or  "  individual  "  not  "  a  corporation,"  whatever  may 
be  said  of  it. 

But  if  this  provision  of  the  Tennessee  Code  ought  to  be  so  construed 
as  to  authorize  a  service  of  process  for  nonresident  partners,  in  a  case 
like  this,  upon  their  resident  agent,  without  any  attachment  of  or  pro- 
ceeding against  their  property,  or  if  such  construction  had  been  given  to 
it  by  the  supreme  court  of  the  state^  this  court  would  not  n^essarily  be 
bound  to  follow  it,  or  to  so  adjudge,  aa  its  constitutionality  would  still 
be  open  to  consideration  here.  Since  the  leading  case  of  Peniwyer  v. 
N^,  95  U.  S.  714,  (decfded  by  the  supreme  court  of  the  United  States 
in  1877,)  it  seems  to  be  well  settled  that  a  personal  judgment  against  a 
nonresident  in  a  suit  where  no  service  was  hiul  on  hiuj  in  the  state,  and 
he  has  not  appeared  in  the  suit,  is  without  any  validitj'.  The  facts  in 
that  case  were,  in  brief,  these:  Mitchell  sued  Neff,  a  nonresident  of  Ore- 
gon, in  a  court  of  that  state,  upon  an  account,  and  service  was  had  by 
publication  according  to  the  provisions  of  the  Oregon  Code.  Neff  was 
not  served  with  process,  and  did  not' appear.  He  owned  realty  in  that 
state,  but  it  was  not  attached.  Judgment  by  default  went  against  him, 
his  real  estate  was  sold  under  execution  issued  upon  the  judgment,  and 
Pennoyer  became  the  purchaser.  In  ejectment  by  Neff  against  Pennoyer 
the  latter's  title  depended  wholly  upon  the  regularity  of  the  proceedings 
in  the  suit  of  Mitchell  against  NefT,  which  was  adjudicated  in  plaintiD's 
fiivor  in  the  court  below,  and  Pennoyer  sued  out  a  writ  of  error  to  the 
supreme  court,  which  affirmed  the  judgment  on  the  broad  ground  that, 
while  the  proceedings  were  r^ular  under  the  Code  of  the  state  in  the 
suit  in  which  the  original  judgment  was  obtained  against  Neff,  yet  the 
judgment  was  invalid  because  "rendered  in  one  state  in  an  action  upon 
a  simple  contract  against  the  resident  of  another  without  service  of 
process  upon  him, -or  his  appearance  therein."  Mr.  Justice  FnxD, 
speaking  for  the  court,  in  reply  to  the  argument  that  such  judgments 
are  valid  within  the  state  where  rendered,  says: 
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"Be  that  as  it  may,  the  courts  of  the  United  States  are  not  required  to  give 
effect  to  judgments  of  this  character  when  any  riglit  is  claimed  under  tliein. 
Whilst  tliey  are  not  foreign  tribunals  in  their  relations  to  the  slate  courls, 
they  are  tribunals  of  a  different  sovereignty,  exercisiug  a  distinct  and  inde- 
pendent jurisdiction,  and  are  bound  to  give  to  the  judgments  of  the  state 
courts  only  the  same  faith  and  credit  which  the  courts  of  another  state  are' 
bound  to  give  to  there." 

And  in  defining  in  such  connection  the  words  "due  process  of  law," 
occurring  in  the  amendments  to  the  federal  constitution,  the  opinion 
uses  this  language: 

"Whatever  ditliculty  may  be  experienced  in  giving  to  those  terras  a  detinl- 
tlon  which  will  embrace  every  permissible  exertion  of  power  affecting  private 
rights,  and  exclude  such  as  is  forbidden,  there  can  be  no  doubt  of  their  mean- 
ing when  applied  to  judicial  proceedings.  They  then  mean  a  course  of  legal 
proceed!  ngs  according  to  those  rules  and  principles  which  have  been  established 
in  our  system  of  jurisprudence  for  the  protection  and  enforcement  of  private 
rights.  To  give  such  pruce<^ings  any  validity,  there  must  be  a  tribunal  com- 
petent by  its  constitution — that  is,  by  the  law  of  its  creation — to  pass  upon 
the  subject-matter  of  the  suit;  and,  if  that  involves  merely  a  detei-mi nation 
of  the  personal  liability  of  the  defendant,  he  must  be  brought  within  its  ju- 
risdiction by  service  of  process  within  the  state,  or  bis  voluntary  appear- 
ance." 

In  Webster  v.  Reid,  11  How.  437,  (cited  in  the  above  case,)  the  judg- 
ments under  consideration  were  had  in  suits  against  "the  owners  of  half- 
breed  lands  lying  in  Lee  county,"  without  naming  them,  and  proof  was 
offered  below  "  that  no  service  had  ever  been  made  upon  any  person  in 
the  suits  in  which  the  judgments  were  rendered,"  but  notice  by  publica- 
tion in  a  newspaper  was  authorized  by  act  of  the  Iowa  legislature. 
These  suits  were  simply  in  personam  against  the  owners  of  the  land. 
Per  curiam: 

"Whether  they  all  resided  within  the  territory  or  not  does  not  appear,  nor 
is  it  a  matter  of  any  importance.  No  person  is  required  to  answer  in  a  suit 
on  whom  process  has  not  been  served,  or  whoso  property  lias  not  been  at- 
tached. In  tbis  case,  there  was  no  personal  notice,  nor  an  attachment  or 
other  proceeding  a^ainstthe  land,  until  after  the  judgments.  The  judgments, 
therefore,  are  nullities,  and  do  not  authorize  the  executions  on  which  the 
land  was  sold." 

D^Arcy  v.  Kdchvm,  11  How.  165,  is  also  citeil  approvingly  in  Pen- 
nm/er  v.  Neff,  aupra.  In  that  case,  D'Arcy  and  Gossip  were  partners  do- 
ing business  in  New  York,  and  were  there  sued  on  a  bill  of  exchange. 
Gossip  was  served  with  process,  but  D'Arcy,  who  was  a  citizen  and  resi- 
dent of  I^uisiana,  was  not;!  Gossip  first  pleaded  general  issue,  but  at  the 
trial  made  default,  and  judgment  was  rendered  against  both.  A  statute 
of  New  York  provided  that "  where  joint  debtors  are  sued,  and  one  is 
brought  into  court  on  process,  he  shall  answer  the  plaintiff;  and,  if  judg- 
ment shall  pass  for  plaintiff,  he  shall  have  judgment  and  execution  not 
only  against  the  parly  brought  into  court,  but  also  against  other  joint 
debtors  named  in  the  original  process,  in  the  same  manner  as  if  they 
hadall  been : taken  and  brought  into  court  by  virtue  of  such  process," 
Upon  this  judgment,  D'Arcy  was  sued  in  Louisiana  in  the  Uiiited  States 
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circuit  court,  and  pleaded  "that  the  Judgmoit  sued  upon  is  not  one  upon 
which  suit  can  be  brought  against  the  defendant  in  this  court."  This 
plea  was  overruled  in  the  circuit  court,  but  on  writ  of  error  was  sustained 
bj  the  supreme  court,  Catron,  J.,  delivering  the  opinion  of  the  court. 
And  in  Ilarkneas  v.  Hyde,  supra,  the  lacts  of  which  have  been  stated,  the 
court,  in  affirming  the  decision  in  Pennoyer,v.  Neff,  supra,  uses  this  lan- 
guage: 

"There  can  be  no  jnrisdiction  in  a  court  of  h  territory  to  render  a  personal 
judgment  against  any  one  upon  service  made  outside  its  limits.  Personal 
service  witbin  its  limits,  or  the  volunlary  appearance  uf  tlie  defendant,  is  es- 
sentiiil  in  such  cases.  It  is  only  where  property  of  a  nonresident  or  of  an  ab- 
sent defendant  is  brought  under  its  control,  or  where  liis  assent  to  a  different 
mode  of  service  is  given  in  advance,  that  it  has  jurisdiction  to  inquire  into 
his  personal  liabilities  or  obligations  without  personal  service  of  process  upon 
bim.  or  his  voluntary  appearance  in  the  action." 

The  case  of /n«urance  Co.  v.  Bangs,  103  U.  S.  435,  commenced  in  the 
state  court  of  Minnesota,  and  removed  to  the  federal  court,  was  an  ac- 
tion OD  two  policies  of  life  insurance.  While  pending  there  the  iiisuninco 
company  tiled  a  bill  in  equity  in  the  United  States  circuit  court  in  Mich- 
igan against  the  plaintiff,  a  minor  son  of  the  insured,  to  whom  the  poli- 
cies were  payable,  (joining  his  mother  as  a  defendant  therein,)  to  cancel 
the  policies.  The  chancery  subpwna  was  never  personally  served  on 
the  defendant,  but  was  served  on  bis  general  guardian  after  the  ward 
had  left  Michigan  and  gone  to  Minnesota  to  reside.  The  guardian  not 
making  any  appearance  for  his  ward,  a  guardian  ad  litem  was  appointed, 
who  defended.  The  ward  possessed  no  property  in  Michigan.  A  de- 
cree was  entered  there,  canceling  the  policies  for  fraud  in  their  procure- 
ment; and  defendants,  the  son  and  mother,  were  perpetually  enjoined 
from  proceeding  to  collect  the  policies  in  any  action  at  law  upon  them. 
In  the  Minnesota  suit,  this  decree  of  the  Michigan  court  was  set  up  in 
its  answer  by  the  company.  Plaintiff  demurred,  his  demurrer  was  siis* 
tained  below,  and  the  judgment  aftirmed  by  the  supreme  court.  The 
statute  of  Michigan  required  a  general  gunrclian  to  "appear  for  and  rep- 
resent his  ward  in  all  legal  suits  and  proceedings,  unless  when  another 
person  is  appointed  for  the  purpose  as  guardian  or  next  friend."  But 
Mr.  Justice  Field,  in  the  opinion  of  the  court,  says  that  this  statute 
"does  not  change  the  necessity  of  service  of  process  upon  the  defendants 
in  a  case  before  a  court  of  the  United  States  where  a  personal  contract 
alone  is  involved.  It  may  l>e  otherwise  in  the  state  courts.  It  may  be 
that  by  their  practice  tbe  service  of  process  upon  the  general  guard  i,w, 
or  his  appearance  without  service,  is  deemed  sufficient  for  their  juris- 
diction. We  believe  that  in  some  states  such  is  the  fact,  but  the  state 
law  cannot  determine  for  the  federal  courts  what  shall  be  deemed  sufii- 
cioit  service  of  process  or  suflicient  appoarance  of  parties.  Substituted 
service  by  publication  against  nonresident  or  absent  parties,  allowed  in 
some  states  in  purely  personal  actions,  is  not  permitted  in  the  federal 
courts.  Such  service  can  only  be  resorted  to  when  some  claim  or  lien 
upon  real  or  personal  property  is. sought  to  be  enforced,  and  the  decision 
v.5lF.no.5 — 10 
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of  the  court  will  then  only  affect  property  of  the  party  within  the  district. 
Rev.  St.  U,  8.  §  738."  In  Pana  v.  BowUr,  107  U.  S.  529,  545,  2  Sup. 
Ct.  Rep.  704,  a  decree  was  rendered  upon  publication  addressed  to  "the 
unknown  owners  and  holders  of  bonds  and  cou])on8  issued  by  the  town 
of  Pana"  in  a  pi-oceeding  in  Illinois,  purely  in  peraonam,  and  it  was  held 
to  be  absolutely  void  as  to  iionresidents  of  the  state  upon  whom  there 
was  no  service,  and  by  whom  there  was  no  appearance;  the  court  citing 
Cooper  V.  Reynolds,  10  Wall.  308;  Pmnoyer  v.  Neff,  supra;  Brooklyn  v.  In- 
surance Co.,  99  U.  S.  362;  Empire  v.  Darlingbm,  101  U.  S.  87;  and  St. 
Clair  V.  Cox,  106  U.  S.  350,  853, 1  Sup.  Ct.  Rep.  354.  The  judgment 
in  controversy  in  Hart  v.  Sansom,  110  U.  S.  151,  3  Sup.  Ct.  Rep.  586, 
was  rendered  in  an  action  in  equity  to  remove  a  cloud  upon  title  to 
realty,  and  the  onl}*  service  was  by  publication  in  the  form  authorized 
by  the  Texas  statutes  against  nonresidents,  and  the  decree  was  m  perao- 
■nam  merely.  Held,  in  a  suit  upon  it  in  the  federal  court,  that  the  judg- 
ment was  void;  the  court  saying: 

"The  judgment  would  be  allowed  no  force  in  the  courts  of  any  other  state; 
and  it  is  of  no  greater  force,  as  against  a  citizen  of  another  state,  in. a  court 
of  the  United  States,  though  held  within  the  state  ia  which  the  judgment  was 
rendered. " 

Freeman  v.  Alderson,  119  U.  S.  185,  7  Sup.  Ct.  Rep.  165,  was  an  ac- 
tion of  trespass  to  try  title  to  and  recover  possession  of  realty  in  Texas. 
Plaintiffs  claimed  under  a  sheriff's  deed  made  on  sale  under  an  execu- 
tion. The  defendant  in  the  original  judgment  was  a  nonresident.  He 
was  not  served  with  process,  made  no  a))pearance,  but  was  cited  by  pub- 
lication. The  plaintiffs  then  recovered]  an  undivided  half  of  the  land  in 
question,  and  a  judgment  for  costs  against  defendant,  on  which'the  exe- 
cution was  issue<i,  and  to  satisfy  which  defendant's  half  of  the  land  was 
sold.     By  the  court:  ^ 

"The  judgment,  so  far  as  the  costs  are  concerned,  must  therefore  be  treated 
as  a  judgment  in  personam;  and.  for  the  i-eason  stated,  it  was  without  any 
binding  obligation  upon  the  defendant,  and  the  execution  issued  upon  it  did 
not  authorize  the  sale  made,  and,  of  course,  not  the  deed  of  the  sheriff." 

But  as  to  the  remaining  portion  of  the  judgment  the  court  sajre: 
"The  service  of  citation  by  publication  may  sutHce  for  the  exercise  of  the 
jurisdiction  of  the  court  over  tlie  property  so  far  as  to  try  the  right  to  ius  pos- 
session, or  to  decree  its  partition." 

So,  in  Hiding  v.  Improvement  Ch.,  130  U.  S.  559,  9  Sgp.  Ct.  Rep.  60S, 
where  the  proceeding  was  for  the  condenmation  of  land  for  a  railroad, 
and  publication  was  made  under  the  statute  of  Kansas,  it  was  held  to  be 
due  process  of  law,  so  far  as  it  affected  the  real  estate  of  a  nonresident 
of  the  state  within  which  the  property  lies.  And  in  an  action  to  quiet  title 
to  land  in  Nebraska,  and  recover  its  possession,  it  was  decided  in  Arndtv. 
Griggs,  134  U.  S.  316,  10  Sup.  Ct.  Rep.  557,  that  service  by  publica- 
tion to  nonresidents  under  the  state  statute  was  sufficient.  Mdlen  v. 
iron  Works,  131  U.  S.  352,  9  Sup.  Ct.  Rep.  781,  and  the  cases  of  Pen- 
noyer  v.  Neff,  supra.  Hart  v.  Sansom,  supra,  and  Hiding  v.  ImprovemeM 
Go. ,  were  cited  in  support  of  the  decision.     Tfaei  Nebraska  statute  here  was 
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very  similar  to  the  act  of  congress  ou  the  same  subject.  Section  8,  c. 
137,  approved  March  3,  1875,  (18  St.  p.  470.) 

The  latest  decision  of  the  supreme  court  on  this  subject  is  in  Graver^ 
rte.,  Cb.  V.  Raddiffe,  137  U.  S.  287,  11  Sup.  Ct.  Rep.  92,  (decided  at 
the  October  term,  1890.)  The  facts  are  as  follows:  James  Benge,  a 
citizen  of  Pennsylvania,  and  Jc^i  Beuge,  a  citizen  of  Maryland,  exe< 
cuted  a  bond  to  the  plaintiff  company,  in  which  they  authorized  "any 
attorney  of  any  court  of  record  in  the  state  of  New  York,  or  any  other 
state,  to  confess  judgment"  against  them  on  the  bond  in  case  of  breach  of 
its  conditions.  A  prothonotary  of  a  court  in  Pennsylvania  entered  judg- 
ment upon  the  bond  without  the  filing  of  any  declaration  or  issuance  of 
process,  or  any  appearance  by  the  makers;  the  statute  of  that  state  mak- 
iiif»it  his  duty  to  do  this  "on  the  application  of  any  person  being  the 
original  holder  of  a  note,  bond,  or  other  instrument  of  writing,  in  which 
judgment  is  confessed,  or  containing  a  warrant  for  an  attorney  at  law  or 
other  person  to  confess  judgment."  The  plaintiff  company  sued  on  this 
judgment  in  Marj'laud.  Judgment  was  rendered  against  it  by  the  courts 
of  that  state,  and  the  case  was  taken  by  writ  of  error  to  the  supreme  court 
of  the  United  States,  which  affirmed  the  judgment  below;  Fuller,  C.  J., 
saying: 

"It  is  settled  «  *  «  that  a  personal  judgment  is  without  validity  if 
rmdered  by  a  slate  court  in  an  uction  upon  a  money  demand  against  a  non- 
resident of  tiie  stale,  upon  whom  no  personal > service  of  piocess  within  the 
state  was  made,  and  who  did  not  appear." 

And  again: 

"John  Benge  was  a  citizen  of  Maryland  when  he  executed  this  obligation. 
The  sobject-matter  of  the  suit  against  him  in  Pennsylvania  was  merely  the 
determination  of  his  personal  liability,  and  it  was  necessary  to  the  validity  of 
the  judgment,  at  least  elsewhere,  that  it  should  appear  from  the  record  that 
he  had  been  brought  within  the  jurisdiction  of  the  Pennsylvania  court  by 
service  of  process,  or  his  volunbuy  appearance,  or  that  lie  had  in  some  manner 
authorizetl  the  proceeding." 

The  court  holding  that  the  authority  given  by  the  bond  to  an  attorney 
of  a  court  of  record  to  confess  judgment  did  not  authorize  the  prothono- 
tary of  court  to  do  so.  See,  also.  Hall  v.  Lanning,  91  U.  S.  IGO,  168; 
Mohr  V.  Mankrre,  101  D.  S.  417,  422;  Sniilh  v.  Woolfolk,  115  U.  S.  143, 
149,  5  Sup.  Ct.  Rep.  1177;  Henaud  v,  Abbott,  116  U.  S.  277,  6  Sup. 
Ct.  Rep.  1194,  where  this  question  is  discussed. 

Since  the  case  of  Penvmier  v.  Neff,  mipra,  the  question  there  decided 
has  been  often  before  the  circuit  courts,  and  in  various  forms,  and  their 
decisions  have  been  uniformly  tidvcree  to  flie  validity  of  service  in  such 
cases  as  this  without  personal  service  of  the  defendant  in  the  state  where 
the  suit  is  brought,  or  his  voluntary  appearance  tlierein.  Bunnell  v. 
Bunndi,  25  Fed.  Bep.  214;  U.  S.  v.  American  Bell  Td.  Co.,  29  Fed.  Uep. 
17,  31,  32;  Clark  v.  Hammetl,  27  Fed.  Rep.  339;  Hankirmn  v.  Page.  31 
Fed.  Rep.  184;  Perkins  v.  Hovlryx,  40  Fed.  Rep.  657.  And  even  where 
personal  service  was  actually  made  on  the  nonresident  defendant  at  a  time 
or  place  or  under  such  circumstances  as  exempted  him  from  service. 
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similar  rulings  have  been  made,  as  where  service  was  made  in  another 
state  than  that  in  which  the  suit  was  brought,  {ParroU  v.  Insurance  Co., 
5  Fed.  Rep.  391;  Wilton  v.  Sdiginan,  36  Fed.  Rep.  154,)  orapona  non- 
resident while  upon  compulsory  attendance  upon  a  court  of  the  state,  as 
defendant  in  a  criminal  prosecution,  (Blair  v.  TiurtU,  5  Fed.  Rep.  394,) 
or  as  a  witness,  {Atchigmi  v.  Morris,  11  Fed.  Rep.  582;  Umall  v.  Mord- 
(jomery,  17  Fed.  Rep.  865,)  or  was  temporarily  in  the  state  on  his 
way  to  the  national  capitol,  as  a  member  of  congress.  The  authorities 
are  well  summarized  in  a  late  work  on  judgments.  Black,  Judgm.  §§ 
220-222,  906.  997. 

But  it  is  not  proper  to  dismiss  this  suit  because  of  this  void  service. 
The  most  that  should  be  done  is  to  set  aside  and  vacate  the  service.  The 
plaintiff  has  a  right  to  sue  anywhere  he  may  choose.  Whether  hec«Bn 
get  service  of  process  may  be  another  matter.  If  he  does,  be  may  gO'on. 
If  he  does  not,  he  may  dismiss  or  wait  until  he  can  find  the  defendant 
within  the  jurisdiction.  There  is  no  penalty  attached  to  defective  serv- 
ice that  the  suit  shall  be  dismissed.  It  is  enough  to  set  it  aside.  Whether 
the  defendant,  who  may,  as  wo  have  seen,  specially  appear  to  vacate  a 
void  service,  may  also  specially  appear  to  move  to  dismiss  for  want  of 
l>r()secution,  or  because  the  plaintiff  has  been  unable  to  find  him  within 
the  jurisdiction,  or  because  it  is  shown  that  he  is  a  nouresi  lent,  need  not 
be  now  decided.  Possibly  he  cannot.  If  he  specially  appear  and  move 
tft  dismiss  when  he  should  only  have  moved  to  set  aside  the  proper  serv- 
ice, the  court  will  not  treat  him  as  waiving  service  by  his  improper  mo- 
tion, but  will  vacate  the  service.  Thai  was  precisely  the  case  in  Hark- 
iiess  V.  Hyde,  supra,  and  the  supreme  court  went  no  further  than  to  order 
that  the  service  be  set  aside.  The  same  order  will  be  entered  in  this 
case,  and  the  three  other  cases  just  like  it,  depending  upon  the  same 
illegal  service.     So  ordered. 


Davis  &  Rankin  Bldg.  &  Manuk'g  Co.  v.  Barber  et  at. 
(Circuit  Court,  D.  Indiana.    June  38,  1893.) 

1.  CoxTincTS — CoNSTRixTiox— Joint  "AND  8evek.\i.. 

Plaintiff  entered  into  a  written  contract  wbeix>by  it  agreed  to  erect  and  equip  » 
butter  and  cheese  factory  for  $4,500;  the  party  of  the  second  part  stipulating  tliat 
"we,  the  undersigned  subscriber.*  hereto,  agree  to  pay  the  above  amount  for  suid 
butter  and  cheese  factorj-  when  completed. ''  The  subscribers  also  agreed  to  Incor- 
porate with  a  capital  stocli  of  not  less  than  (4,600,  the  shares  "  to  be  issued  to  the 
subscribers  hereto  in  proportion  to  their  p.nid-up  interests  herein ;  and  Ills  further 
agreed  that  each  stockholder  shall  be  liable  only  for  the  amount  suba<Tibed  by 
him.  "  To  this  was  attached  a  heading  for  subscribers,  thus:  "Namesof  Subscrib- 
ers. No.  of  Shares.  Amount  of  Stocl<  after  Incorporation."  Slxly-ouo  jxirRons 
severally  subscribed  this  contract,  for  amounts  varying  from  $2.5  to  $100.  Held, 
that,  notwithstanding  the  use  of  the  words,  "We  agree  to  pay, "  the  contract  was 
several,  and  not  joint.    Davis  v.  SlmJ'cr,  50  Fed.  Rep.  7&4,  disapproved. 

3.  8aMk. 

The  provision  that  "each  stodcholder  shall  be  liable  only  for  the  amount  8ul>- 
scribcd  by  him, "  indicates  that  the  contract  was  several,  and  it  cannot  be  regarded 
as  moi-cly  regulating  the  rights  of  the  stockholders  among  themselves. 
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which  appears  of  record  in  this  cause,"  and  on  the  same  day  defend- 
ants "  R.  G.  Dun  &  Co."  filed  a  petition  and  bond  in  the  state  court  for 
the  removal  of  the  suit  to  this  court,  and  an  order  was  subsequently 
made,  so  removing  it.  This  petition  shows  "that  tlie  controversy  in 
said  suit  is  between  citizens  of  different  states,  and  that  these  petitioners 
were  at  the  time  of  the  commencement  of  this  suit,  and  still  are,  citi- 
zens and  residents  of  the  state  of  New  York,  and  that  plaintiff,  William 
S.  Brooks,  was  at  the  time  of  the  commencement  of  this  suit,  and  still  is, 
a  citizen  and  resident  of  the  state  of  Tennpssee."  The  record  nowhere 
discloses  who  composed  the  "partnership  association,"  or  what  persons 
are  the  "  partners  "  referred  to  in  the  declaration.  Upon  the  filing  of  the 
transcript  here,  defendants  renewed  their  motion  "to  dismiss  for  want  of 
proper  service,"  and  file<l  in  support  of  it  the  affidavit  of  the  said  Pat- 
terson "  that  he  is  not  now,  and  never  has  been,  a  member  of  the  firm 
of  R.  G.  Dun  &  Co.,  but  is  now,  and  was  at  the  time  this  suit  was  in^ 
stituied,  an  agent  for  said  firm,  in  the  performance  of  certain  duties 
and  services;  that  said  firm  of  R.  G.  Dun  &  Co.  never  conferred  on  hinji 
any  power  or  anthority  to  accept  service  of  any  sort  of  Iej;al  process, 
*  *  *  and  that  he  is  not  charged  with  the  duty  of  attending  to  or 
representing  them  in  their  lawsuits,  *  *  *  all  such  matters  being 
beyond  the  scope  of  the  a|;eucy  of  this  affiant."  Plaintiff  subsequently 
moved  to  remand  the  suit  to  the  state  court,  which  motion  was  over- 
ruled. This  motion  to  dismiss,  mode  here  and  in  the  state  court,  has 
been  twice  argued. 

John  J.  Dupiy  and  Gantt  i:  Patterson,  for  plaintiff. 

T.  B.  Edgington  <t  Son,  for  defendants. 

Hammond,  District  Judge.  The  decision  of  this  motion  involves 
two  questions:  Firgt,  whether  the  service  by  the  sheriff  is  sufficient  to 
give  the  court  jurisdiction  of  the  defendants;  and,  secmid,  whether  there 
has  been  such  an  appearance  by  the  defendants  as  will  waive  any 
irregularity  in  the  service  if  such  be  found  to  exist.  If  the  latter 
question  is  resolved  against  the  defendants,  it  will,  of  course,  bo  unnec- 
essary to  consider  the  former.  The  removal  here  was  under  the  pro- 
visions of  the  late  judiciary  act  of  March  3,  1887,  and  apart  from  the 
objection  raised  by  this  motion  the  ciise  is  properly  here.  No  objection 
is  made  to  the  form  in  which  defendants  present  this  question  for  adju- 
dication, and  indeed  such  objection  could  not  successfully  be  made,  as 
it  seems  to  be  now  well  settled  by  all  tlie  later  cases  that  at  law  it  is 
quite  immaterial  whether  this  defense  be  made  by  motion  to  set  aside 
the  return  of  the  officer,  or  to  quash  the  return,  or  to  dismiss  the  suit 
for  want  of  service  or  for  want  of  jurisdiction  of  the  court  over  the  par- 
ties, or  by  special  plea  or  answer,  or  by  plea  in  abatement;  and  if  nec- 
essary in  a  given  case,  to  give  effect  to  the  intention  of  the  parties,  the 
court  will  consider  such  a  defense  as  properly  presented  though  irregu- 
lariy  made.  The  difficulties  attending  the  procedure  in  equity,  under 
oar  practice,  where  appearances  are  general  or  special,  do  not  arise  here. 
Since  the  decision  in  Harkneea  v.  Hyde,  98  U.  S.  476,  the  federal  courts, 
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hundred  dollars,  to  be  divided  into  shares  of  one  hundied  dollars  each.  Said 
share  or  shares,  as  above  stated,  to  be  issued  to  the  subscribers  hereto  in  pro-' 
portion  to  their  paid-up  interests  herein;  and  it  is  herein  agreed  that  each 
stockholder  shall  be  liable  only  for  the  amount  subscribed  by  him." 

The  defendants  severally  subscribed  this  contract  for  amounts  varying 
from  $25  to  $100  each,  as  follows: 

Names  of  Subscribers.  No.  of  Shares.  Amount  of  Stock  after 

Incorporation. 
Wra.  W.  Barber.  «100  00 

♦      ,**  ♦  *  *  •  ♦  • 

To  this  declaration  the  defendants  have  severally  demurred,  on  th^ 
ground  that  the  court  has  no  jurisdiction  of  the  subject-matter.  Whether 
this  court  has  jurisdiction  depends  on  the  proper  construction  of  the  con- 
tract. If  the  contract  of  the  defendants  is  joint,  the  amountin  controversy 
gives  the  court  jurisdiction ;  if  it  is  several,  the  court  1ms  uo  jurisdiction. 
"In  the  constructipn  of  contracts,  the  court  will  look  at  all  the  circum- 
stances of  the  case,  the  nature  of  the  property,  the  occupation  and  rela- 
tion of  the  parties,  the  usages  of  the  place  and  of  the  business  to  which 
the  contract  relates,  and  ascertain,  by  reasonable  inference,  what  the  parties 
must  have  understood  and  mutually  exijected  at  the  time  of  the  making 
of  the  contract,  and  then  adopt  that  construction  which  ^vill  best  and 
most  nearly  carry  the  contract  into  effect  as  they  intemled  and  under- 
stood it."  DweUey  v.  DieeUey,  143  Mass.  509, 10  N.  E.  Rep.  468.  The 
contract  must  be  considered  as  a  whole,  and  if,  upon  such  consideration, 
tlie  intention  of  the  parties  becomes  apparent,  it  must  prevail  ove^  the 
literal  interpretation  of  detached  words,  phrases,  and  clauses.  Bish. 
Cont.  §  575;  Landwei-lm  v.  Wheeler,  106  Ind.  523,  5  N.  E.  Rep.  8SS. 
In  this  case  there  are  61  subscribers  to  the  contract.  The  amounts 
placed  after  the  subscribers'  names  vary  from  $25  to  $100.  Presum- 
ably they  were  interested  in  agricultural  pursuits,  saittered  over  a  con- 
siderable extent  of  territory  in  Clay  county,  and  of  varying  ages,  habits, 
and  pecuniary  circumstances.  The  amount  to  be  raised  was  $4,500. 
It  is  apparent  from  reading  the  contract  that,  when  one  placed  his  nam« 
thereto  ibr  $25  or  $100,  he  did  not  intend  to  liecome  solely  liable  for  the 
whole  $4,500.  And  it  is  equally  clear  that  the  first  subscriber  did  not 
intend  to  become  liable  for  the  amount  subscribed  by  each  additional 
subscriber,  whoever  he  might  happen  to  be.  That  each  subscriber  be- 
came liable  for  the  payment  of  the  amount  subscribed  by  himself,  and 
not  for  the  whole  amount,  seems  to  me  to  be  the  plain  intent  of  the  con- 
\  tract.  It  must  hiiye  been  so  understoo<l  by  all  the  parties  to  it.  I  can- 
not persuade  myself  that  the  defendants  understood  the  contract  as 
making  each  liable  for  the  whole  amount  subscribed.  The  use  of  words 
of  plurality,  such  as  "we  bind  ourselves"  will  not  make  the  contract 
joint,  when  the  parties  engage  for  the  performan<;e  of  distinct  and  sev- 
eral duties.  1  Add.  Cont.  (Amer.  Ed.  by  Morgan,)  86.  Here  each  de- 
fendant has  written  after  his  name  the  number  of  shares  subscribed  for 
by  him,  and  the  amount  to  be  paid  by  him  therefor.  Courts  ought  not 
to  permit  isolated  words  or  phrases,  importing  a  joint  obligation,  to  de- 
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feat  the  manifest  intention  of  the  parties  as  gathered  from  the  entire 
contract.  In  the  case  of  Price  v.  Railroad  Co.,  18  Ind.  137,  the  sub- 
scription sued  on  was  in  these  words : 

"  VTe,  the  undersigned,  promise  to  pay  $25.00  for  each  share  of  a  stock  set 
opposite  each  of  our  names." 

This  contract,  though  joint  in  form,  was  held  to  be  several.  The 
court  said : 

"These  stock  subscriptions,  though  in  form  joint  contracts,  are  intended 
to  be,  and  are  to  be  treated  as,  several,  and  each  stockholder  as  liable  simply 
for  the  amount  opposite  his  own  name." 

In  the  case  of  Landwerlen  v.  Wheder,  106  Ind.  523,  5  N.  E.  Rep 
888,  the  subscription  was  in  these  words : 

"We,  the  undersigned,  promise  to  pay  the  following  subscriptions  for  a 
new  church  in  honor  of  St.  Vincent  de  Paul,  patroti  of  the  church  and  con- 
gregation. " 

This  contract  was  construed  to  be  several,  and  not  joint.  The  court 
said: 

"The  paper  and  the  manner  of  the  subscriptions  as  clearly  indicate  the  in- 
tention by  all  tlie  parties  that  each  subscriber  should  be  liable,  and  only  liable, 
for  the  amount  by  hiro  subscribed,  as  if  the  words  'opposite  each  of  our 
names'  bad  been  nsed."  "Where  a  person  signed  the  paper,  and  pnt  down 
opposite  his  name  the  amount  subscribed,  be  just  as  plainly  declared  that  that 
was  the  amount  for  which  he  was  to  be  liable,  as  if  in  the  body  of  the  paper 
it  bad  been  stated  that  each  subscriber  was  to  be  liable  for  the  amount  op- 
posite bis  name. " 

The  case  of  Proa  v.  WiUmmg,  (S.*D.)  50  N.  W.  Rep.  964,  involved 
the  constraction  of  a  contract  for  the  erection  of  a  butter  and  cheese 
factory,  like  the  one  at  bar.  It  was  held  in  a  carefully  prepared  opinion 
that  while  the  words  in  the ,  body  of  the  contract,  considered  alone, 
would  require  the  contract  to  be  construed  _as  joint,  yet,  as  the  amount 
subscribed  by  each  was  written  after  the  name  of  each  subscriber,  the 
contract  must  be  construed  as  several.  In  the  case  of  Davis  v.  Belford, 
70  Mich.  120,  37  N.  W.  Rep.  919,  the  sole  question  involved  was 
whether  a  contract  identical  with  the  one  at  bar  was  joint  or  several. 
The  court  held  the  contract  to  be  several,  and  not  joint.  In  Gibbons 
v.  Grinad,  (Wis.)  48  N.  W.  Rep.  255,  a  contract  similar  in  all  its  es- 
sential features  to  the  one  at  bar,  received  construction.  The  point  in- 
volved was  whether  the  contract  was  joint  or  sevei-al.  It  was  held  that 
the  contract  was  several.     It  is  said' 

"The  manifest  purpose  was  that  each  such  subscriber  should  thus  pay  the 
amount  of  bis  particular  subscription,  and  not  that  he  should  become  liable 
jointly  with  all  the  other  subscribers  for  the  aggregate  amount  of  all  sub- 
scriptions. In  other  words,  the  amount  which  each  subscriber  thus  agreed 
to  pay  was  limited  to  the  amount  which  he  thus  subscribed;  otherwise  a  few 
responsible  subscribers  might  be  made  liable  for  numerous  irresponsible  sub- 
Kribers." 

The  fact  that  each  subscriber  has  written  after  his  name  the  amount 
subscribed  by  him  is  cogent  evidence  that  he  meant  to  become  liable 
for  no  more.     The  stipulation  in  the  contract  that  "  it  is  herein  agreed 
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that  each  stockholder  shall  be  liable  only  for  the  amount  SDbscribecI  by 
him '.'  clearly  manifests  the  same  purpose.  The  suggestion  that  this 
clause  only  relates  to  and  fixes  the  liability  of  the  stockhatders  iiiter  «ese 
after  the  organization  of  the  corporation  is  untenable.  Each  stockholder 
when  the  corporation  was  organized,  without  this  stipulation,  would  be 
liable  only  for  the  amount  of  stock  subscribed  by  him.  The  word 
"stockholder"  in  this  stipulation  is  to  be  read  as  "subscriber."  This 
reading  gives  effect  to  the  manifest  intention  of  the  parties,  and  imparts 
legal  force  to  the  stipulation,  which  otherwise  would  have  none.  I  am 
aware  that  the  foregoing  views  are  in  conflict  with  the  opinion  of  the 
circuit  court  for  the  western  district  of  Missouri  in  the  case  of  Dan$  v. 
Shafer,  50  Fed.  Rep.  764,  recently  decided  by  Judge  Philips.  I  have 
carefully  examined  the  manuscript  opinion  in  this  case,  and  I  find  my- 
self unable  to  concur  in  the  conclusion  there  reached.  In  my  judg- 
ment, the  contract  under  consideration  must  be  construed  as  several, 
and  not  joint.  It  is  contended,  however,  if  the  contract  is  held  to  be 
several,  that  the  cause  of  action  set  out  in  the  declaration  is  joint,  and 
that  for  this  reason  the  court  has  jurisdiction.  The  argument  is  that 
the  injury  complained  of  is  for  the  willful  breach  of  the  contract  caused 
by  the  joint  wrong  of  all  the  defendants  in  preventing  the  plaintiff 
from  performing  the  contract,  and  that  the  damages  sued  for  spring  from 
this  joint  wrong.  The  argument  is  unsound.  The  cause  of  action  is 
grounded  on  the  contract.  Aside  from  the  rights  and  obligations  cre- 
ated by  the  contract,  no  cause  of  action  would  be  exhibited  by  the  dec- 
laration. Whether  the  breach  of  the  contract  arose  from  the  willful 
misconduct  of  the  defendants,  or  from  their  unintentional  violation  of 
it,  makes  no  difference  in  the  rights  or  obligations  of  the  parties.  In 
either  case,  their  rights  and  obligations  spring  from  and  are  measured 
by  the  contract.  If  the  plaintiff  has  any  right  of  action  for  the  wrontrs 
alleged,  it  arises  solely  from,  the  obligations  imposed  on  the  defendants 
by  their  contract.  It  therefore  results  that  the  court  has  no  jurisdiction 
of  the  subject-matter.  The  demurrer  is  sustained.  Let  judgment  be 
entered  accordingly. 


QuiNDARO  Tp.  et  nl.  V.  Sqcier. 

(CMrcJtif  Court  of  Appeals,  Elfihth  Clreuit.    June  18, 1898.) 

Use  op  Lands  as  Public  Park— Adverse  Porsessiot*. 

Under  Oen.  Ht.  Kan.  c.  80,  art.  8,  par.  4098,  the  open  and  notorious  use  by  a  town- 
ship of  certain  lands,  specifically  marked  upon  a  recorded  plat,  for  more  than  15 
years,  as  a  public  park,  under  claim  of  title,  is  sufficient  to  bar  an  action  therefor, 
even  though  the  township  had  no  paper  title,  and  erected  no  fences  or  buildings  od 
the  land.     Wood  v.  Railway  Co.,  II  Kan.  338,  348,  applied. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Kansas.     Reversed. 
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Statement  by  Caldwell,  CJircuit  JndRP: 

Tlie  defendant  in  error,  J.  J.  Squler,  brought  enit  against  Quindaro 
township,  in  Wyandotte  conntj,  Kan.,  and  the  trustee,  clerk,  and 
treasurer  of  said  township,  to  recover  the  possession  of  a  parcel  of  landi 
particularly  described  in  the  complaint.  The  delendauts  filed  a  general 
denial  and  a  plea  of  the  statute  of  limitations. 

The  leading  facts  which  give  ris«  lo  the  suit  are  as  follows:  On  the 
9th  of  February,  1858,  the  territorial  legislature  of  Kansas  inoorpor 
rated  the  city  of  Quindaro,  with  extensive  boundaries,  which  included 
the  land  in  controversy.  On  the  25th  day  of  January,  1859,  another 
act  was  pmssed  amending  the  first  act  of  incorporation.  On  the  7th  day 
of  April,  1860,  the  owners  of  a  large  body  of  the  land  situated  within 
the  corporate  limits  of  the  city  of  Quindaro,  as  defined  by  the  acts  «f 
the  legislature,  platted  the  same  into  lots,  blocks,  streets,  avenues, 
alleys,  and  parks,  and  duly  recorded  such  plat.  Upon  this  plat  the 
land  in  controversy  was  designated  and  described,  and  dedicated  to 
public  uses  as  a  park.  The  filing  of  this  plat  had  the  effect  to  vest  the 
fee  in  the  lands  "therein  expressed,  named,  or  intended  for  public  uses, 
in  the  county,  *  *  *  in  trust  and  for  the  uses  therein  expressed., 
named,  or  intended.  *  *  *»  Act  approved  February  11,  1859,  o. 
24.  On  March  6,  1862,  the  legislature  passed  an  act  repealing  the  act 
incorporating  the  city  of  Quindaro,  and  all  acts  amendatory  or  supple- 
mental thereto.  The  third  section  of  the  repealing  act  provided  "  that 
it  shall  be  the  duty  of  the  trustee  of  Quindaro  township  to  take  imme- 
diate possession  of  all  books,  papers,  assets,  and  property  of  every  kind 
belonging  to  the  city  of  Quindaro,  dispose  of  the  same,  and  dischai^ 
the  indebtedness  of  said  city.  In  the  performance  of  these  duties  he 
shall  have  and  exercise  all  the  powers  of  the  officers  provided  for  in  the 
act  of  incorporation  aforesaid."  On  March  5,  1872,  a  petition,  based 
upon  a  statute  of  the  state,  (act  approved  March  2,  1868,  o.  109,)  was 
presented  to  the  board  of  county  commissioners,  praying  for  the  vaca- 
tion of  a  portion  of  the  platted  lands  lying  within  the  boundaries  of  the 
former  city  of  Quindaro.  The  park  was  within  the  exterior  boundaries 
of  the  portion  of  the  plat  sought  to  be  vacated,  but  it  was  not  in  terras 
named  or  referred  to  in  the  petition  for  vacation.  Proceedings  were  had 
on  this  petition,  and  its  prayer  granted  May  6,  1872.  On  the  18th  of 
July  following,  on  the  motion  of  the  trustee  of  Quindaro  township,  the 
board  of  coimty  commissioners  entered  an  order  declaring  that  so  much 
of  the  order  of  May  6,  1872,  "as  includes  the  public  i)ark  is  hereby  set 
aside ;  and  it  is  further  ordered  that  said  park  be  taken  from  the  assess- 
ment roll  of  the  county."  The  act  under  which  the  vacation  procfeed- 
ings  were  had  provides  that,  when  the  tbwn  site  is  vacated,  "the  streets, 
alleys,  and  lanes  shall  revert  to  the  owners  of  the  lots  platted  upon  them 
in  due  proportion,  and  the  public  grounds  to  the  owners.'*  The  plain- 
fiff,  Squier,  is  grantee  of  the  original  owners  of  the  platted  lands,  and 
has  the  same,  and  no  greater,  right  to  the  patk  than  they  would  have 
if  they  had  made  no  conveyance  of  the  same.  The  case  was  tried  before 
a  jury,  who,  under  instructions  from  the  court,  rendered  a  verdiot  for 
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the  plaintiff,  upon  which  judgment  was  entered;  and  thereupon  the 
defendants  sued  out  this  writ  of  error. 

L.  W.  Kefiinger  BsxCi  Winfidd  Freeman,  {Jamet  M.  Mason,  Buchan,  FVee- 
tnan  ie  Porter,  and  Hvictiinyi,  Kqdinger  <k  MiUer,  on  the  brief,)  for  plain- 
tiffs in  error. 
J.  B.  Scroggs  and  Jama  S.  Oibson,  for  defendant  in  error. 
Before  Bbbweb,  Circuit  Justice,  and  Caldwgll  and  Sanbobk,  Circuit 
Judges. 

Caldwelx,  Circuit  Judge.  The  plaintiff  in  error  has  assigned  numer* 
OUB  errors,  only  one  of  which  we  deem  it  necessary  to  consider.  To 
support  .the  plea  of  the  statute  of  limitations,  the  defendants  offered 
to  prove  that  from  the  date  of  the  order  of  the  board  of  county  com- 
missioners made  on  May  6,  1872,  vacating  a  portion  of  the  town  site, 
down  to  the  trial  of  the  cause, — a  period  of  19  years,— the  township  of 
Quindaro,  by  and  through  its  proper  officers,  had  claimed  this  park  aa 
the  property  of  the  township ;  that  during  all  this  time  the  township, 
through  its  officers,  denied  that  the  park  had  been  vacated  as  a  public 
park,  and  that  during  the  period  named  the  township  had  bad  the  actual, 
continuous,  and  adverse  possession  of  the  park,  using,  directing,  and 
controlling  its  use  as  a  public  park;  that  the  township  "fenced  it  from 
time  to  time,"  and  that  its  use  by  the  township  as  a  public  park  was 
exclusive,  open,  and  notorious ;  that  there  were  living  on  the  vacated 
portion  of  the  town  site  from  300  to  500  people ;  that  the  settlement 
or  village  bore  the  name  of  Quindaro,  and  had  a  post  office,  schools, 
and  churches  ;  that  the  land  in  controversy  had  continuously  from  the 
year  1872  down  to  the  commencement  of  this  suit  been  in  the  possession 
and  under  the  direction  and  control  of  the  township,  by  its  officers,  as 
a  public  park,  and  that  it  had  been  used  and  enjoyed  as  a  public  park 
by  the  inhabitants  of  said  village,  the  township  of  Quindaro,  and  the 
surrounding  country  during  all  of  that  time,  and  that  during  this  time  it 
had  not  been  listed  for  taxation.  The  court  refused  to  permit  the  defend- 
ant to  prove  these  facts.  The  statute  of  limitations  of  the  state  of  Kansas 
provides  that — 

"Actions  for  the  recovery  of  real  property,  or  for  thedetermlnaUon  of  any 
adverse  right  or  interest  ttierein,  are  only  to  be  brought  within  the  periods 
liereinafter  prescribed  after  the  cause  of  action  shall  have  accrued,  an<l  at  no 
time  thereafter:  •  *  *  Fourth.  An  action  for  the  recovery  of  real 
property,  not  hereinbefore  provided  for,  within  fifteen  years."  Chapter  80, 
art.  3,  par.  4093,  Gen.  St.  Kan.  1889. 

Construing  this  statute,  the  supreme  court  of  the  state  of  Kansas  has  de- 
cided that  "a  mere  trespasser,  without  colorof  right  or  title,  who  has  beea 
in  theactual  possession  of  real  estate  for  fifteen  years,  claiming  title  thereto, 
becomes  the  owner  of  the  property  by  virtue  of  the  statute  of  limitations." 
.  *  •  *  Wood  V.  Railway  Co.,  11  Kan.  323,  348.  The  learning  oa 
the  subject  of  color  of  title  has,  therefore,  no  application  to  this  case. 
The  defendants  were  not  required  to  produce  a  paper  title,  or  show  color 
of  title  to  support  their  plea.  It  was  enough  to  show  that  for  a  period 
of  15  years  or  more  preceding  the  commencement  of  the  suit,  the  de> 
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fendantB  had  b«en  in  the  actual,  continuous,  and  adverse  possession  of 
the  land,  claiming  and  using  it  an  a  public  park.  Such  possession 
▼ested  the  title  to  the  park  in  the  township,  and  was  an  effectual  bar  to 
the  plaintiff's  action,  whether  the  township  did  or  did  not  acquire  » 
light  to  the  park  under  the  act  of  the  legislature  repealing  the  act  ia- 
corpoiating  the  city  of  Quindaro,  about  which  we  express  no  opinion. 
The  ground  upon  whidi  the  court  exduded  this  e^denoe  is  not  disclosed 
by  the  record.  In  this  court  the  counsel  for  the  defendant  in  error 
seeks  to  support  the  ruling  upon  the  ground  that  the  claim  of  title  to 
the  land  set  op  by  the  township,  and  its  open  and  notorious  use  and 
occupation  of  the  lands  as  a  public  park  for  the  village  and  township  of 
Quindaro,  do  not  constitute  suoh  an  adverse  possession  as  would  start 
the  statute  of  limitation  in  favor  of  the  township.  This  contention  is 
not  sound.  It  is  well  settled  that  to  constitute  adverse  possession  there 
need  not  be  a  fence,  a  building,  or  other  improvement  made  on  the 
land.  It  is  sufficient  for  this  purpose  that  visible  and  notorious  aots  ot 
ownership  are  exercised  over  the  premises  in  controversy,  under  claim 
of  title,  for  the  period  required  by  the  statute  to  bar  the  action.  Eiomg 
V.  Bmv/d,  11  Pet.  41.  The  open  and  notorious  use  of  this,  land  as  a 
public  park,  under  claim  of  title,  constituted  a  possession  as  effectual  to 
bar  the  plaintiff's  action  as  if  it  had  been  inclosed  by  a  stone  wall.  The 
boundaries  of  the  park  were  distinctly  marked  ob.  the  plat  of  the  town 
which  dedicated  it  to  the  public  use  as  a  park.  The  only  possession  of 
which  it  was  susceptible  was  a  possession  consistent  with  its  use  as  a 
park,  and  its  open,  public,  and  notorious  use  for  that  purpose  was  all 
the  possession  requisite  to  support  the  defendants'  plea.  The  court 
erred  in  excluding  the  evidence  offered;  and  for  this  error  the  judgment 
must  be  reversed,  and  the  case  remanded  for  a  new  trial. 


Westebh  Bxtrigeratob  Co.  «.  American  Casoaltt  Imb.  !l  Sao.  Ck>. 

or  Baltimore. 

(C<reutt  Court,  N.  D.  lUinM*.    NbTwnfcer  XO,  1891.)  ,    . 

InuxAKca — Actios  ow  Pouct— Decxaratiojc. 

An  tBani«no«  oompoBy  issa«d  a  poitoy,  one  item  of  which  wu  "ogalnct  all  Areot 
loMorT 
Bing] 

•  cAoae  of  action  under  ««id  item,  wttboiit  st 
ractiy  or  indireotly,  \»y  fire,  was  demurratkia. 

At  Law.  On  demurrer.  Aggwmpmt  by  the  Western  Refrigerator  Com- 
pany  against  the  American  Casualty  Insurance  <Sc  Security  Company  of 
Baltimore.    ,      ,  . 

Pry  dt  Babb  and  Thomas  Bates,  for  complainant. 

W.  B.  Keep,  for  dlefendant. 

Blodgei^,  District  Judge.  Defendant  demurs  to  the  2cl, '4th,. 6tlr, 
and  8th  counts  of  the  declaration.     These  counts  state  a  cause  of  action 
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under  the  fifth  item  of  the  policj  of  insurance' sued  upon,    lliia  Item  i* 
in  the  following  words: 

"  (5)  Against  all  direct  loss  or  damage  [excepting  all  losses  caused,  directlj  ot 
indirectly,  by  fire  or  lightning]  to  the  property,  real  or  personal,  of  the  assured, 
situate  upon  the  above-described  premises,  caused  by  any  accident  to  or  by 
the  boilers,  engines,  elevators,  [enumerated  in  the  application  for  this  policy,] 
steam  pipes,  shafting,  belting,  bangers,  and  pulleys,  situated  on  the  premlsea 
above  described,  and  against  loss  or  damage  resulting  from  such  aocideot  to 
the  property  of  others  for  which  tber  assured  may  be  liable." 

In  construing  this  policy  it  must  be  borne  in  mind  that  it  is  a  policy 
strictly  against  accidents,  and  not  a  fire  policy.  The  whole  tenor  Of  the 
instrument  shows  dearly  that  it  was  intended  only  as  an  accident  po\- 
icf,  and  not  as  an  insurance  against  fire.  The  true  meaning  of  the  fifth 
item  of  the  policy  would,  I  think,  be  more  clearly  expressed  if  the  dause 
in  brackets,  excepting  loss  by  fire,  had  been  omitted,  and  there  had 
been  written  at  the  end  of  the  paragraph  a  proviso  saying  that "  this  pol- 
icy is  not  to  cover  any  losses  caused  directly  or  indirectly  by  fire  or  light- 
ning." In  other  words,  it  is  not  a  policy  against  fire,  even  if  fire  is  the 
result  or  immediate  consequence  of  the  acddent.  With  this  view  of  the 
true  construction  of  the  policy  I  think  the  demurrer  is  well  taken  to 
these  counts,  because  the  pleader  has  not  stated  that  the  loss  was  not 
caused  directly  or  indirectly  by  firel  The  demurrer  is  therefore  8iu> 
tained  as  to  the  second  and  third  counts. 


Eabdr  v.  Buckeye  Brewimo  Co.  ti  oiL 

(Circuit  Court,  N.  D.  Ohio,  W.  D.    Jvlj  21,  1893.) 

CoapoiuTioHS—CoHTiuoTS— Ultra  Vires. 

A  ooDtraot  hy  a  corporation  created  under  the  laws  ot  Oblo,  whHe  solvent  and 
•ngand  In  a  profitable  business,  to  sell  its  plant  and  assets  (or  a  consideration.  Um 
greaMr  part  ot  which  Is  stock  and  bonds  of  another  corporation  to  be  organisM  te 
carry  on  the  bnainess,  no  ezlganoy  making  snob  sale  necessarjr  for  the  protection 
of  stockholders,  is  ultra  vtret,  as,  under  the  state  laws,  one  corporation  cannot  be- 
come the  owner  of  stock  in  another  unless  authority  to  do  so  is  clearly  con- 
ferred bv  statute. 

At  Ijiw.  Action  by  Harry  William  Easun  against  the  Buckeye  Brew- 
ing Company  and  others.  On  demurrer  to  petition.  Demurrer  sus- 
tained. 

jHwrd  &  ScHbner  and  E.  W.  TcXlerUm,  for  plaintiff. 

JZ.  Waite  and  DoyU,  Soott  &  Levria,  for  defendants. 

Before  Taft,  Circuit  Judge,  and  Ricks,  District  Judge. 

Ricks,  District  Judge.  This  is  an  action  instituted  by  the  plaintiff  to 
recover  1250,000  damages  for  the  failure  of  the  defendants  to  comply  with 
the  provisions  of  a  contract  for  the  sale  of  the  defendants' property  to 
the  plaintiff,  which  contract  was  made  between  the  parties  <m  the  27tb 
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day  of  July,  1891.  By  the  provisioas  tf  this  contract  of  sale,  the  ven- 
dor, the  Buckeye  Brewing  Company,  obligated  itself  to  sell  to  the  ven- 
dee certain  brewing  property  in  the  city  of  Toledo,  known  as  the  "Buck- 
eye  Brewing  Company."  The  purchaser,  on  his  part,  as  a  consideration 
for  said  sale,  agreed  to  pay  the  vendor  the  sum  of  $860,000,  whereof 
"the  sum  of  $10,000  shall  be  paid  in  cash  by  way  of  deposit;  the  fur- 
ther sum  of  $334,000  shall  be  jtaid  in  cash  on  or  before  the  completion 
of  the  purchase;  the  further  sum  of  $258,000  by  issue  to  the  vendors, 
or  as  they  may  appoint,  of  six  per  cent,  debenture  bonds  of  an  English 
joint-stock  company,  proposed  to  be  formed  by  the  purchaser,  herein- 
after referred  to  as  the '  Company,'  provided  the  total  amount  of  such  de- 
benture bonds  shall  not  exceed  ninety  thousand  pounds;  and  the  bal- 
ance of  $258,000  by  the  allotment  to  the  vendors  of  ordinary  shares  of 
the  Company  of  that  equivalent,  nominal  value,  such  shares  to  be  deemed 
fully  paid."  The  contract  further  provided  that  the  vendor  should  de- 
posit muniments  of  its  title  with  the  Second  National  Bank  of  Toledo, 
and  that  Dennis  Coghlin  and  George  K.  Pomer^,  officers  of  the  Buck- 
eye Brewing  Company,  were  to  render  certain  services  to  the  vendee,  or 
its  successor,  after  the  completion  of  the  sale.  The  petition  avers  that 
the  defendant  the  Buckeye  Brewing  Company  failed  to  deposit  its  muni- 
ments of  title,  and  that  Dennis  Coghlin  and  Geoi:ge  E.  Pomeroy  by  writ- 
ten instruments  notified  the  plaintiff  that  they  would  not  render  (he 
service  provided  for  in  said  contract  to  the  vendee;  and  by  reason  of  such 
breaches  of  contract  the  sale  was  not  completed,  to  the  damage  of  the 
plaintiff  in  the  sum  above  stated.  Demurrers  were  interposed  by  the 
defendants  Coghlin,  Kountz,  Pomeroy,  Jacobi,  and  William  Coghlin, 
which  it  is  admitted  were  well  taken,  and  may  therefore  be  sustained. 

The  case  stands,  then,  upon  the  demurrer  of  the  defendant  the  Buck- 
eye Brewing  Company  to  the  petition.  Several  grounds  are  set  forth  in 
argument  why  the  demurrer  should  be  sustiiined:  Mrst.  That  the  case 
was  prematurely  brought.  Second.  That  the  only  allegations  of  per- 
formance by  the  plaintiff  are  the  general  allegations  that  "from  the  afore- 
said date  of  the  execution  of  said  agreement  he  has  in  all  respects  per- 
formed each  and  every  condition  of  the  contract  on  his  part  to  be  per- 
formed," while  in  a  later  part  of  the  petition  he  was  prevented,  as  he 
says,  from  performing.  Third.  That  the  only  allegations  of  breach  of 
contract  by  the  Buckeye  Brewing  Company  are  (a)  that  it  failed  to  de- 
posit the  muniments  of  title  of  the  brewing  company  with  the  bank,  to 
be  held  to  the  joint  order  of  the  plaintiff  and  the  defendant,  and  the 
only  injury  alleged  by  the  plaintitf  because  of  said  failure  is  that  thereby 
"  he  has  been,  and  is  now,  unable  to  ascertain  whether  or  not  the  said 
defendant  brewing  company  has  a  good  and  perfect  title  to  the  prop- 
erty;" (6)  that  Dennis  Coghlin  refuses  to  have  any  connection  with  the 
English  company  proposed  to  be  organized  for  the  management  of  the 
brewery.  Fourlh.  That  the  contract  sued  upon,  as  made  by  the  Buck- 
eye Brewing  Company,  was  ultra  vires. 

In  the  view  which  we  take  of  this  case,  it  is  only  necessary  to  con- 
sider the  question  of  whether  or  not  this  contract  sued  upon  was  idlra  vires. 
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It  is  well  settled  in  Ohio  that  corporations  have  such  powers,  and  such 
only,  as  the  act  creating  them  confers;  and  are  confined  to  the  exercise 
of  those  expressly  granted,  and  such  incidental  powers  as  are  necessary 
to  carry  into  efTect  those  specifically  conferred.  Under  this  construction 
of  the  statute,  it  was  clearly  settled  in  tlie  case  of  FraiiMin  Bank  v.  Com- 
liwrcial  Bank,  36  Ohio  St.  350,  that  one  corporation  cannot  become  the 
owner  of  any  portion  of  the  capital  sto6k  of  another  corporation,  unless 
authority  to  become  such  is  clearly  conferred  by  the  statute.  The  pro- 
visions of  this  contract  clearly  contemplated  that  the  Buckeye  Brewing 
Company,  which,  so  far  as  the  pleadings  before  us  show,  was,  at  the  time 
of  making  such  contract,  not  only  a  solvent  corporation,  but  a  prosper- 
ous and  profitable  one,  should  sell  and  dispose  of  its  plant  and  all  its 
assets,  and  a  very  large  part  of  the  consideration  for  such  sale  was  to  be 
stock  and  bonds  in  an  English  corporation  to  be  organized  to  carry  on 
the  business  of  the  vendee.  The  provisions  of  the  contract  specified  as 
to  the  rate  of  interest  such  bonds  should  carry,  and  the  dividend  such 
stock  should  pay.  By  implication  it  is  fair  to  infer  that  it  was  contem- 
plated that  the  Buckeye  Brewing  Company,  as  a  corporation,  should  con- 
tinue, for  the  purpose  of  collecting  the  interest  on  these  debenture  bonds, 
the  dividends  on  the  stock  of  the  new  corporation,  and  to  distribute  the 
same  among  the  shareholders  of  said  Buckeye  Brewing  Company.  It 
was  therefore  to  continue  its  business  as  a  corporation,  not  for  the  pur- 
pose of  carrying' out  the  objects  for  which  it  was  organized,  viz.,  the 
business  of  a  brewing  company,  but  for  the  puqiose  of  owning  stock  in 
a  new  corporation,  and  to  the  extent  that  ownership  of  such  stock  in- 
volved participating  in  the  management  of  that  corporation  it  was  to  as- 
sist in  carrying  on  the  business  of  another  corporation.  There  was  no 
such  exigency  in  the  business  of  this  corporation  as  to  make  such  sale  of 
Its  property  and  change  in  the  nature  of  its  corporate  business  necessary 
for  the  protection  of  its  stockholdera.  Counsel  for  the  plaintifll"  have 
cited  many  cases  in  which  the  courts  of  several  of  the  states,  under  stat- 
utes very  similar  to  those  of  Ohio,  have  held  that  corporations  bad  a 
right  to  own  and  control  the  stock  of  other  corporations,  but  in  every 
such  case  to  which  our  attention  has  been  calltil  such  pf>wer  was  con- 
ceded to  the  corporation  as  incident  to  its  inherent  right  to  protect  its 
shareholders  from  loss,  owing  to  some  peculiar  exigency  in  the  afiairs  of 
the  corporation.  An  insolvent  corporation,  contemplating  voluntary 
dissolution  by  consent  of  its  shareholders,  might  have  a  right  to  dispose 
of  its  property,  and  accept,  in  whole  or  in  part,  for  the  purchase  price 
thereof,  stock  in  another  corporation;  this  stock  to  be  either  sold,  and 
the  proceeds  thereof  distributed  to  the  creditors,  or  to  be  apportioned  in 
kind  to  such  creditors  or  stockholders  as  the  terms  of  dissolution  might 
provide.  A  receiver  appointed  to  manage  the  affairs  of  an  insolvent  cor- 
])oration  and  to  close  out  its  business  might  be  authorized  to  dispose  of 
its  assets,  and  receive  in  payment  therefor  stock  in  the  corporation,  to 
be  disposed  of  as  the  court  might  order  in  the  distribution  of  its  assets. 
But  in  all  these  cases  there  must  be  some  strinj^ency  or  emergency  to 
justify  this  departure  from  the  ordinary  course  of  the  business  of  the 
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corporation.  But  in  this  case  no  such  emergency  existed.  As  before 
stated,  the  corporation  was  doing  a  flourishing  business.  Its  plant  and 
good  will  and  business  were  considered  so  desirable  that  the  vendea 
agreed  to  pay  therefor  the  large  consideration  specified  in  the  contract. 
This  sale  could  undoubtedly  have  been  made  for  cash  and  deferred  pay- 
ments. The  purchase  price  might  not  have  been  so  great  upon  such  a 
Iwsis,  but  still  would  have  been  adequate.  As  no  emergency  existed  to 
compel  this  sale,  and  the  transaction  was  purely  voluntary  on  the  part  of 
the  corporation,  there  is  no  reason  why  it  should  be  permitted  to  vio- 
late the  well-setUed  principles  of  law  by  taking  stock  in  a  new  corpora- 
tion, and  thereby  enhancing  the  consideration  which  it  was  to  receive. 
Public  policy  discourages  such  transactions.  As  the  supreme  court  of 
Ohio  has  well  said,  in  the  case  in  36  Ohio  St.,  above  referred  to: 

"Were  this  not  so,  one  corporation,  by  buying  up  ttie  majority  of  the  shares 
of  the  stock  of  another,  could  take  the  entire  management  of  ita  busine.ss, 
however  foreign  such  business  might  be  to  that  which  the  corporation  so 
purchasing  said  shares  was  created  to  carry  on.  Abanking  corporation  could 
become  the  operator  of  a  niilroail.  or  carry  on  tlie  business  of  manufacturing. 
and  any  other  corporation  could  engage  in  banking  by  obtaining  control  of  the 
bank's  stock.  Nor  would  this  result  follow  any  the  less  certainly  if  the 
shares  of  stock  were  received  in  pledge  only  to  secure  the  payment  of  a  debt, 
provided  the  shares  were  transferred  on  the  books  to  the  name  of  the  pledgee. 
A  person  in  whose  name  the  stock  of  the  corporation  stands  on  the  Ixioks  of 
the  corporation  is,  as  to  the  corporation,  a  stockholder,  and  has-  the  right  to 
vote  upon  the  stock." 

All  these  objections  apply  with  full  force  to  the  transactions  under 
consideration  before  us.  There  is  no  reason  why  there  should  be  a  de- 
parture from  these  well-settletl  rules  in  this  case.  There  are  no  credit- 
ors whose  interests  are  to  be  protected  by  upholding  this  sale.  There 
are  no  unfortunate  shareholders  who  are  liable  to  be  assesse<.l  for  unpaid 
debts  under  the  statutes  of  the  state.  There  was,  in  fact,  no  emergency 
to  justify  any  such  unauthorize<l  transactions  on  the  part  of  the  Buck- 
eye Brewing  Company.  Tlie  plaintiff  does  not  sustain  such  a  relation 
to  this  contract  as  entitles  him  to  any  exemption  from  the  application 
ot  these  principles  of  law.  He  must  be  held  to  have  dealt  with  this 
corporation  with  knowledge  of  its  corporate  powers.  They  were  such  as 
was  conferred  by  the  laws  of  Ohio,  of  which  he  had  the  same  notice  as 
the  defendant  and  all  persons  dealing  with  it.  The  want  of  power  on 
the  part  of  defendant  to  make  such  a  contract  prevents  the  plaintiflF  from 
either  enforcing  it  in  an  action  for  specific  performance  or  recovering 
damages  for  its  breach.  Coppin  v.  Oreeniees  4c  Eamom  Co.,  38  Ohio  St. 
27.5.  For  the  reason  stated  we  think  the  contract  idtra  vires.  It  cannot, 
therefore,  be  enforced,  and  this  proceeding  must  fail.  The  other  grounds 
in-sisted  upon  in  the  demurrer  it  will  not  be  necessary  to  notice.  The 
demurrer  must  be  sustained,  and  the  petition  dismissed. 
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City  Nat.  Bank  of  Birmingham  v.  Dun  et  ed. 
(CircuU  Court,  S.  D.  JTew  York.    July  16, 1898.)  ' 

1.  PBIJICIPAI.  AMD  AOENT— FraODCLBNT  RePHEHBNTATIONS  or  AOKNT. 

A  principal  is  civilly  liable  for  the  fraud  and  deceit  of  his  agent  which  was  com- 
mitted for  the  principal  in  the  course  of  and  as  a  part  of  the  agent's  employment, 
and  within  the  scope  of  bis  authority,  though  the  principal  did  act  iu  fact  aatbor- 
ize  the  practice  of  such  an  act.  Kamedy  v.  McKay,  43  N.  J.  Law,  2tj8,  distin- 
guished. 
8.  Same— Mercastii.k  Aoency. 

Defendants,  constituting  a  mercantile  agency,  agreed  to  furnish  plaintiff,  througlx 
its  subagents,  information  concerning  the  mercantile  standing  and  credit  of  mer- 
chants; defendants  not  to  be  responsible  for  the  negligence  of  its  agents  in  pro- 
curing information,  and  not  guarantying  tbo  correctness  thereof.  Held,  where 
defendants'  agent,  in  reply  to  their  call,  knowingly  gave  false  information  concern- 
ing the  standing  of  a  merchant  with  Intent  to  mislead  plaintiff  and  benefit  said 
merchant,  and  plaintiff  sustained  loss  thereby,  that  defendants  were  liable,  the 
agent's  action  being  within  the  scope  of  his  authority,  and  for  and  upon  the  busi- 
ness of  the  defendants. 

At  Ijaw.  Action  by  the  City  National  Bank  of  Birmingliam,  Ala., 
against  Robert  G.  Dun  and  otiiers.  Judgment  for  plaintiti'.  Defead- 
ants  move  for  a  new  trial.     Denied. 

Lorenzo  Semple,  for  plaintiff. 

Wm.  W.  MacFarland,  for  defendants. 

Shipman,  Circuit  Judge.  This  is  a  motion  by  the  defendants  for  a 
new  trial  of  an  action  at  law  to  recover  damages  incurred  by  the  plain- 
tiffs by  reason  of  the  fraud  committed  by  the  defendants'  agent,  acting 
as  such,  and  in  the  course  of  his  agency.  The  complaint  was  in  the 
nature  of  an  action  for  deceit,  and  treated  the  fraud  of  the  agent  as  that 
of  the  ))riucipals,  who  were  in  fact  ignorant  of  it.  The  defendants  con- 
stitute a  "mercantile  agency"  in  the  city  of  New  York.  The  plaintiff 
is  a  bank  in  Alabama  which  became  a  subscriber  to  the  said  agency, 
under  a  written  contract  of  which  the  following  are  the  material  portions: 

"Memorandum  of  the  agreement  between  R.  G.  Dun  &  Co.,  proprietors  of 
the  mercantile  agency,  on  the  one  part,  and  the  undersigned,  sut>scribers  to 
the  said  agency,  on  the  other  part,  viz.:  The  said  proprietors  are  to  commu- 
nicate to  us,  on  request,  for  our  use  in  our  business,  as  an  aid  to  us  in  deter- 
mining the  propriety  of  K>ving  credit,  such  information  as  tliey  may  possess 
concerning  the  mercantile  standing  and  credit  of  merchants,  traders,  manu- 
facturers, etc.,  throughout  the  United  States  and  in  the  dominion  of  Canada. 
It  is  agreed  that  such  information  has  mainly  been,  and  shall  mainly  be,  ob- 
tained and  communicated  by  servants,  clerks,  attorneys,  and  employes,  ap- 
pointed as  our  subagents,  in  our  behalf,  by  the  said  U.  G.  Dun  &  Co.  The  said 
information  to  be  communicated  by  the  said  K.  G.  Dun  &  Co.,  in  accordance 
with  the  following  rules  and  stipulations,  with  which  we,  subscribers  to  the 
agency  as  aforesaid,  agree  to  comply  faithfully,  to  wit:  *  *  •  (2)  The 
said  H.  U.  Dun  &  Co.  shall  not  be  responsible  for  any  loss  caused  by  the  neg- 
lect of  any  of  the  said  servants,  attorneys,  clerks,  and  employes  in  procuring, 
collecting,  and  communicating  the  said  information,  and  the  actual  verity  or 
correctness  of  the  said  information  is  in  no  manner  guarantied  by  the  said  U. 
G.  Dun  &  Co.  The  action  of  the  said  agency  being  of  necessity  almost  en- 
tirely confidential  in  all  its  departments  and  detail,  the  said  It.  G.  Dun  & 


Digitized  by 


Google 


CITV    XAT.  BANE   V.  DUX.  IBl 

Co.  shall  never,  under  any  circumstances,  be  required  by  the  subscriber  to 
discloee  the  name  of  any  such  servant,  clerk,  attorney,  or  employe,  or  any 
fact  whatever  concerning  him  or  her,  or  concerning  the  means  or  sources  by 
or  from  whicli  any  information  so  possessed  or  communicated  was  obtained." 

The  plaintifiT,  having  been  solicited  to  discount  the  acceptances  of  W. 
A.  Kitts,  of  Oswego,  N.  Y.,  applied  to  the  defendant  for  information 
in  regard  to  his  mercantile  standing  and  responsibility.  The  defend- 
ants and  their  Oswego  agent  knew  that  this  information  was  asked  for 
ibr  the  use  and  benefit  of  the  snbscriber  in  its  business,  viz.  ^  that  of 
aiding  the  inquirer  to  determine  the  propriety  of  giving  credit.  In  re- 
ply to  the  defendants'  call  upon  their  Oswego  agent  for  auch  informa- 
tion, he  sent  them  a  written  statement,  which  they  furnished  to  the 
plaintifiT,  apon  the  strength  of  which,  and  in  reliance  Ujereon,  it  gave 
Kitts  credit  and  discounted  his  acceptance,  which  were  not  piaid,  and 
the  amount  of  which  the  bank  lost. 

The  court  charged  the  jury  as  follows: 

"For  any  loM  occasioned  by  the  neglect  of  these  employes  in  seeking  and 
obtaining  accurate  information,  Dun  &  Co.  are  not  responsible.  For  losses 
occasioned  by  the  indolence  or  carelessness  of  the  employe,  which  causes  the 
it^ormation  to  be  inaccurate.  Dun  &  Co,  are  'not  liable.  Neither  do  they 
goaranty  the  actual  truth  or  correctness  of  the  information.  But,  notwith- 
standing that  these  employes  are  the  snbHgents  of  the  (arsons  who  seek  the 
information,  they  are  hIso  employed  by,  and  are  paid  by  iuid  are  legjally,  as 
well  as  in  popular  language,  tlie  agents  of.  Dun  &  Co.  Fur  losses  occstsiuned 
by  the  willful  fraud,  and  not  by  the  mere  carelessness  or  ignorance,  of  the 
agents,  in  committing  information  known  by  them  to  be  untrue,  and  with 
intent  to  mislead  the  inquirer,  the  defendants  are  liHble,  if  the  plaintiffs,  hav- 
ing placed  reliance  upon  the  fraudulent  misrepresentations,  gave  credit  in 
consequence  of  such  fraud,  aQd  were  lured  thereby  to  ilieir  pecuniary  loss  and 
damage.  In  this  case,  the  business  of  the  tirra  of  li.  6.  Dim  &  Co.  was  to 
fornisli  information  to  subscribers  who  had  employed  them  for  that  purpose 
for  a  pecuniary  consideration.  If  in  the  discharge  of  the  duties  of  an  em- 
ploye, and  in  undertaking  to  furnish  inforuiation  in  reply  to  an  inquirer, 
and  acting  in  the  business  of  the  agency,  Mr.  Burclmrd  knowingly  gave 
fHls,;  information  with  intent  to  deceive  the  inquirer,  the  defendant  is  liable, 
although  Burchard's  private  inducement  to  commit  the  fraud  was  desire  to 
help  Kitts.  The  questions  of  fact  in  aby  contested  case  become  at  least  three 
in  number:  (I)  Were  the  statements  untrue  at  the  time  they  were  made? 
(2)  were  they  known  by  the  agent  to  be  untrue  at  the  time,  and  did  be  then 
act  fraudulently  with  intent  to  mislead  the  inquirer?  for  tliat  he  knew  that 
the  information  was  sought  for  the  purpose  of  aiding  the  inquirer  to  deter- 
mine the  propriety  of  giving  credit  to  the  person  inquired  about  is  palpable; 
»xi  (3)  did  the  plaintiff,  relying  upon  the  truth  of  the  information,  give 
credit  upon  the  faith  of  the  untrue  representations,  and  thereby  incur  a  loss?" 

The  jury  found  for  the  plaintiff.  There  was  no  question  of  fact  in 
regard  to  the  scojje  of  the  agent's  authority,  and  the  information  was 
communicated  to  the  defendants  by  the  agent  in  the  regular  and  usual 
couise  of  his  agency  business.  The  defendant's  argument  upon  the  mo- 
tion for  a  new  trial  was  directed  to  two  propositions,  the  first  of  which 
is  that  an  innocent  principal  is  not  liable  in  an  action  of  deceit  for  the 
fraudulent  representations  of  an  agent,  although  the  principal,  in  igno- 
rance of  the  fraud,  receives  and  retains  the  fruits  of  it.  It  is  not  de- 
v.6lF.no.5 — 11 
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died  that,  if  suit  is  brought  by  the  principal  to  enforce  the  contract, 
the  fraud  is  a  defense,  and  that,  if  the  deceived  person  institutes  a  suit 
to  rescind  the  contract  on  that  ground,  the  misrepresentations  are  im- 
putal>le  to  the  principal,  because  it  is  inequitable  that  lie  should  retain 
the  fruits  of  fraud;  but  it  is  claimed  that  an  action  of  deceit  cannot  lie 
in  favor  of  the  injured  party  against  an  innocent  principal.  It  must  be 
universally  conceded  that  the  language  of  the  text  writers,  the  dicta  of 
the  early  English  cases,  and  the  decisions  of  the  courts  of  liigh  author- 
ity in  this  country  were  in  favor  of  the  principle  that  a  principal  is 
civilly  liable  for  the  fraud  and  deceit  of  his  agent  which  was  committed 
for  the  principal,  in  the  course  of  and  as  a  part  of  the  agent's  employ- 
ment, and  within  the  scope  of  his  authority,  though  in  fact  the  princi- 
pal did  not  authorize  the  practice  of  such  an  act.  Story,  Ag.  §§  189, 
452;  1  Pars.  Cont.  62;  Locke  v.  Steanu,  1  Mete.  (Mass.)  560;  Olvisted  v. 
Hotailing,  1  Hill,  317;  White  v.  Saxryer,  16  Gray,  586;  Bennett  v.  Jud- 
9m%,  21  N.  Y.  238;  Hem  v.  NichoU,  1  Salk.  289;  WiUon  v.  Fuller,  3  Q. 
B.  68;  Ormrod  v.  Hvth,  14  Mees.  &  W.  651;  Murray  v.  Mann,  2  Exch. 
538. 

But  it  is  said  by  the  defendant  that  later  English  cases,  and  a  well- 
considered  modern  case  in  New  Jersey,  have  denied  that  an  action  of 
deceit  would  lie  against  an  innocent  principal;  and  the  casea  of  UdeU 
V.  Atherton,  7  Hurl.  &  N.  170;  Bank  v.  Addie,  L.  R.  1  H.  L.  Sc.  146; 
and  Keniiedy  v.  McKay,  43  N.  J.  Law,  288, — are  cited.  An  examina- 
tion of  each  of  those  cases  shows  that  the  old  doctrine  was  not  denied 
that  the  principal  is  liable  whenever  his  agent,  who  is,  at  the  time,  act- 
ing within  the  scope  of  liis  authority  and  for  the  principal,  makes  a 
fraudulent  misrepresentation  which  influences  and  is  acted  upon  by  the 
plaintiff  to  his  injury,  but  that  the  cases  turned  ujjon  the  question 
whether  the  alleged  agent  was,  under  the  circumstances  in  each  case, 
acting  within  the  scope  of  his  authority.  UdeU  v.  Athcrimi.  was  tried  at 
nisi  jirius  by  Baron  Martin,  who  nonsuited  the  plaintiff.  A  commis- 
sion merchant  sold  for  the  innocent  defendant  to  the  plaintiff  a  log  of 
mahogany,  the  soundness  of  which  the  commission  merchant  fraudu- 
lently represented,  knowing  the  untruthfulness  of  his  assertion.  The 
appellate  court  was  equally  divided,  two  judges  holding  that  the  defend- 
ant washable,  inasmuch  as  he  had  received  and  retained  the  fruits  of  the 
fraud,  and  two  judges  holding  that  he  was  not  liable.  It  is  apparent 
from  the  opinion  of  the  two  (Martin  and  Bk.vmwkll.)  wlio  were  in 
favor  of  the  defendant  that  the  case  depended  in  their  minds  upon  the 
fact,  which  they  deemed  to  have  existed,  that  the  selling  agent  was  not 
in  fact  authorized  to  make  the  representation,  and  that  his  situation  be- 
fore the  buyer  or  the  public  was  not  such  as  to  bring  the  representation 
he  made  within  the  scope  of  his  authority.  Baron  Martin  said  tersely: 
"The  true  rule  is  that,  wherever  an  agent  acting  within  the  scope  of 
his  authority  makes  a  fraudulent  misrepresentation,  his  principal  is  lia- 
ble." The  case  of  Kemiedy  v.  McKay  in  43  N.  J.  Law,  288,  also  turned, 
upon  the  fact  that  the  alleged  agents  were  without  authority  to  make 
representations,  and  exceeded  the  uumifest  scope  of  their  authority  iu 
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Eo  doing.  Tlie  case  of  Addie  v.  BanJcvr&B,  in  brief,  ns  follows:  Addie 
bought  of  the  bank  135  shares  of  its  stock,  induced  thereto  by  false  and 
fiaadulant  annual  statements  of  its  directors  to  the  shareholders,  and 
by  the  fraud  of  the  manager,  who  falsely  caused  an  agent  of  the  bank  to 
represent  to  Addie  that  a  purchase  would  be  a  good  investment.  The 
bank  became  insolvent,  went  into  liquidation,  and  Addie  presented  his 
claitu  against  the  bank  to  recover  the  damages  arising  from  the  fraud. 
It  is  true  that  there  are  dicta  of  the  judges  who  gave  the  chief  opinions 
in  the  house  of  lords,  which  assert  the  doctrine  of  the  present  defend- 
ants, and  which,  not  tai<en  in  connection  with  the  facts  of  the  cnso  or 
with  other  portions  of  the  opinions,  justify  the  reliance  which  is  placed 
upon  themi^y  the  defendants'  counsel;  but  an  examination  of  the 
whole  case  shows  that  one  of  the  decisive  facts  upon  which  it  hinged 
was  the  lack  of  implied  authority  in  the  directors  to  make  representa- 
tions upon  wbicb  a  sale  could  be  based.  This  sufficiently  appears 
from  Lord  Chelmsfobd's  statement  of  the  true  ground  upon  which  a 
corporation  can  be  held  liable  for  the  statements  of  its  directors.  It 
will  thus  be  seen  that  the  cases  upon  which  reliance  is  placed  show 
nothing  more  than  a  disposition  on  the  part  of  English  judges  to  de- 
mand that,  when  an  innocent  principal  is  made  liable,  it  shall  clearly 
appear  that  the  fraudulent  agent  was  not  acting  outside  the  known 
scope  and  power  of  his  agency.  But  the  question  was  re-examined,  in 
the  light  of  the  Addie  Que,  in  Machny  v.  Bank,  L.  R.  5  P.  C.  394, — a 
case  in  which  no  doubts  of  tiie  extent  of  the  agency  existed, — and  it 
was  held,  without  hesitation,  that  "in  an  action  of  deceit,  whether 
against  a  person  or  a  company,  the  fraud  of  the  agent  may  be  treated, 
for  the  purposes  of  pleading,  as  the  fraud  of  the  principal,"  and  the  lan- 
guage of  Lord  WiLLES  in  Banoick  v.  Bank,  L.  K.  2  £xch.  259,  is  ap- 
proved: 

"The  master  is  answerable  for  every  sucli  [fraudulent]  wrong  of  liis  serv- 
ant or  agent  as  is  couimitted  in  the  course  of  his  service  and  for  the  tnuster's 
benefit,  though  no  express  cotuinand  or  privity  of  the  master  be  proved.'' 

The  defendants'  second  point  is  that  they  are  not  liable,  because  the 
motive  which  induced  the  ageut  to  commit  the  fraud  was  a  desire  to 
benefit  Kitts,  and  that  an  "innocent  principal  is  not  liable  where  the 
agent  made  the  fraudulent  representations  which  }^_oduced  the  injury, 
not  for  the  employer,  but  for  his  own  interest  and  to  serve  his  private 
ends."  This  form  of  statement  is  another  manifestation  of  the  strictness 
with  which  some  of  the  English  courts  require  that  the  agent  must  be 
acting  for  the  principal  and  within  the  scope  of  his  authority  in  mak- 
ing the  representations,  and,  if  he  is  committing  the  fraud  for  his  indir 
vidual  ends,  he  cannqt  be  considered,  under  their  decisions,  as  acting 
for  the  principal,  although  his  statements  related  to  matters  about 
which  he  was  authorized  to  give  answers.  Whether  the  same  conclu- 
don  would  be  reached  by  the  courts  of  this  country  is  a  point  which  I 
do  not  intend  to  consider.  The  facts  in  the  case  of  British  MtU.  Banking 
Co.  V.  Gharmmoi  Forest  Ry.  G;.,  L.  R.  18  Q.  B.  714,  which  the  defend- 
ants cite,  clearly  illustrate  the  nature  of  the  cases  to  which  the  proposition 
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applies.  Castoraers  of  the  plaintiffs  applied  to  them  for  a  loan  on  the 
security  of  transfers  of  the  debenture  stock  of  the  defendant  company. 
The  plaintiffs'  manager  asked  the  defendant's  secretary,  who  said  that 
the  transfers  were  valid  and  the  stock  existed.  The  plaintifils  made  the 
advances.  The  secretary  and  one  Maddisoil  had  fraudulently  issued 
certificates  for  debenture  stock,  and  these  transfers'  related  to  a  part  of 
this  overissue.  Plaintiffs  lost  their  security.  The  false  statements  were 
made  in  the  interest  of  the  secretary  and  Maddison.  The  court  held 
that  the  secretary  was  held  out  as  a  person  to  answer  such  questions  as 
were  pulT  to  him  on  behalf  of  or  for  his  employes,  but  when,  in  an- 
swering inquiries  put  by  third  persons,  he  made  statements  in  bis  own 
interest  or  to  assist  his  friend,  and  not  on  the  bank's  acdMint,  he  was 
not  acting  for  the  defendants.  But  it  must  be  clearly  understood,  as  is 
laid  down  by  Jjord  Esher  in  the  same  case,  that  the  language  of  the 
books,  which  speaks  of  acts  or  representations  of  the  agent  "in  the  in- 
terest of  the  principal"  or  "for  the  benefit  of  the  principal,"  is  not  limited 
to  acts  which  result  in  the  pecuniary  benefit  of  the  principal.  This  lan- 
guage is  "equivalent  to  saying  that  he  must  act"  for  "the  principal, 
since,  if  there  is  authority  to  do  the  act,  it  does  not  matter  if  the  princi- 
pal is  benefited  by  it." 

The  circumstances  of  this  case  show  that  the  Oswego  agent  was  plainly 
acting  within  the  scope  of  his  authority  and  for  his  principal.  The 
plaintiff,  one  of  the  customers  of  the  defendants  and  a  subscriber  to 
their  "mercantile  agency,"  asked  the  defendants  for  information  which, 
for  a  money  consideration,  they  had  undertaken  to  furnish.  The  de- 
fendants wrote  to  their  agent  for  this  information.  He  fraudulently  fur- 
nished them  with  felse  statements,  which  they  sent  to  the  plaintiff  to  be 
acted  upon.  The  agent's  action  was  most  plainly  within  the  scope  of 
his  authority,  and  for  and  upon  the  business  of  the  defendants.  The 
private  motive  which  induced  him  to  defraud  is  immaterial. 

The  two  questions  which  have  been  considered  constitute  the  vital 
ones  in  the  case.  There  are  others  which,  if  they  resulted  favorably  to 
the  defendants,  would  simply  send  the  case  back  for  a  new  trial, — a  re- 
sult which,  as  the  defendants'  able  counsel  admitted,  would  be  value- 
less to  them  if  their  legal  liability  in  this  form  of  action  was  established, 
— and  therefore  were  merely  stated  upon  the  brief. 

There  were  several  exceptions  upon  the  trial  to  the  admissibility  of 
testimony  contained  in  the  depositions.  The  dejjositions  on  both  sides 
were  taken  upon  the  theory  that  the  individual  opinion  of  the  witness 
in  regard  to  Kitts'  financial  standing  was  admissible.  This  whole  class 
of  testimony  was  endeavored  to  be  ruled  out  upon  the  trial.  The  ques- 
tions that  were  admitted  and  were  excepted  to. related  to  the  known 
financial  standing  of  Kitts  in  the  community,  rather  than  to  the  indi- 
vidual opinion  of  the  witness  as  to  his  proper  status. 

The  defendants  among  other  requests  asked  for  the  usual  charge  that 
the  burden  of  proof  was  upon  the  plaintiff.  The  court  intended  to  ooni> 
ply  with  the  ordinary  custom,  and  charge  accordingly,  but  the  matter 
escaped  his  memory.     The  judge's  attention  was  not  called  to  the  omi»- 
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ncai,  bat  the  exception  was  a  general  one.  A  dedsion  is  not  placed 
npoD  the  ground  that  the  exception  was  general,  because  it  may  be  said 
there  the  court  permitted  such  ao  exception.  Whatever  may  be  the 
proper  consequences  of  this  omission  upon  a  writ  of  error,  it  is  of  no  im- 
portance in  this  case  upon  a  motion  for  a  new  trial,  for  the  omissioB  re- 
sulted in  no  injury  to  the  defendants.  The  only  question  in  dispute 
was  that  of  fraud,  and  the  affirmative  testimony  in  regard  to  this  point 
was  abundant  and  perfectly  convincing.  The  deposition  of  Kitts  left 
DO  doubt  of  the  nntrnthfolnees  of  the  agent's  assertions,  and  the  testi- 
mony of  the  agent  in  his  own  &vor,  though  he  was  carefully  led  by  the 
defendants'  counsel,  had  no  weight  with  those  who  heard  it.  A  obaige 
in  r^ard  to  the  burden  of  proof,  in  this  case,  would  have  been  ft  mere 
formality.     The  motion  for  a  new  trial  is  denied. 


DoDOB  V.  City  of  Memphis. 
.   (Cfreutt  Court,  E.  D.  MUtotai,  If.  D.    Uaj  M,  1891) 

MmnoiPAl.  CoBFORATiosa — XJvtKk  Vibes— Nsootiabu  Bonds. 

Where  a  town,  in  pnnnsnoe  of  statutory  authority,  subscribes  for  stock  In  a  rail- 
way company,  bot,  without  such  antbority,  issues  negotiable  bonds  iu  payment 
therefor,  such  bonds  are  absolutely  void,  and  no  suit  can  be  maintained  on  them  on 
the  theory  that  they  are  valid  as  nonoegotiable  instruments. 

At  Law.  Action  by  James  B.  Dodge  against  the  city  of  Memphis, 
Mo.,  on  certain  municipal  bonds.  Heard  on  demurrer  to  the  plea. 
Overruled. 

Fdix  T.  Hugha,  for  plaintiff. 

The  contract  of  subscription  in  the  case  at  bar  was  valid,  and  expressly  au- 
thorized, and  the  bonds  were  not  wholly  void,  but  valid,  except  as  to  their 
commercial  quality,  in  which  case  the  contract  will  be  enforced  in  so  far  ae  it 
is  valid,  and  the  provision  in  the  coqtract  of  sabscriptlon  to  pay  in  bonds  will 
be  held,  in  effect,  a  contract  to  pay  in  money  at  the  time  and  under  the  con- 
ditions  impoaed  in  the  order  of  subscription.  Gelpcke  v.  DtOiuque,  1  Wab. 
222;  aathor's  views,  subdivision  6,  §  125.  (4tb  £d.)  Dill.  Mun.  Corp.;  Ifajfor 
V.  Sav.  19  Wall.  468;  Jlitchoock  v.  Galveston,  96  U.  S.  350;  LitUe  Rook  T. 
MerchanW  Nat.  Bank,  98  U.  S.  308;  Wall  v.  Monroe  Co.,  103  U.  8.  78; 
Claiborne  Co.  v.  Brooks,  111  U.  S.  400,  4  Sup.  Ct.  Rep.  489;  WelU  v.  Super- 
vUora,  102  U.  8.  625;  NorUm  v.  Dyershurg,  127  U.  S.  160, 8  Sap.  Ct.  Bep. 
1111:  Hta  v.  Citg  o/MemphU,  134  U.S.  198, 10  Sup.  Ct.  Bep.  562;  9au»e  v. 
CUn  ofClarknUI*.  5  DiU.  177;  Babaoek  v.  Qoodrioh,  47  Gal.  488;  StaU  Board 
V.  CiUutu'  at.  Ry..  47  Ind.  407;  All«oheny  City  v.  MoClurkan,  14  Pa.  St. 
81:  Maher  v.  Chicago.  38  111.  266;  Oneida  Bank  v.  Ontario  Bank,  21  N.  Y. 
490;  Argenti  v.  City  of  San  Francisco,  16  Cal.  256;  Bank  v.  North,  4  Johns. 
Ch.  370;  Ketoham  v.  City  t^f  Buffalo,  14  N.  Y.  366;  SvanstUle,  etc.,  R.  Co. 
▼.  City  of  BvatutMU,  15  Ind.  895;  MttUarky  v.  Cedar  FalU,  19  Iowa.  21; 
BhefftOd  School  Tp.  T.  Andreas,  56  Ind.  162;  opinion  by  Mr.  Justice  Stort 
in  Bank  v.  Patterson,  7  Cranch.  305;  Knapp  v.  Mayor,  39  N.  J.  Law,  394. 

The  promise  to  give  lK>nds  in  payment  was,  at  furthest,  only  ultra  vires, 
and,  in  such  case,  though  specific  performance  of  an  engagement  to  do  a  thing 
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transgressive  of  Its  corporate  power  may  not  be  enforceii,  the  corporation  can 
be  held  liable  on  its  contract.  Oneida  Bank  v.  Ontario  Bank,  21  N.  Y.  49(>; 
Oiirtix  V.  Liavitt,  15  N.  Y.  95-99.  The  later  case  especially  decides  that; 
where  the  right  to  make  the  contract  exists, — but  the  bunds  or  security-taken 
are  unlawful, — the  right  to  disaflSrm  the  entire  contract,  and  sue  for  "money 
bad  and  received,"  or  to  only  disaffirm  the  illegal  security  and  sue  upon  the 
contract,  rests  with  the  holder  of  the  security,  and  not  with  the  corporation 
which  gave  it. 

The  contract  can  be  enforced  subject  to  the  equities  between  the  original 
parties,  if  there  are  any.  Hackettstown  t.  SwackJtatner,  37  N.  J.  Law.  191 ; 
Dill.  Mun.  Corp.  (4th  Ed.)  §§  120-123;  Daniel,  Neg.  Inst.  (2d  Ed.)  §  420; 
Ktiapp  V.  Mayor,  39  N.  .J.  Law,  394. 

.  The  ground  has  been  broadly  taken  that,  for.debts  and  obligations  lawfully 
created,  any  corporation,  public  as  well  as  private,  has  the  implied  authority, 
unless  prohibited  by  statute,  charter,  or  by-law,  to  evidence  the  same  by  the 
execution  of  a  bill,  note,  or  bond,  or  other  contract;  that  the  power  to  con- 
tract a  debt  carries  with  it  the  power  to  give  a  suitable  acknowledgment  of 
it;  and  there  is  no  rule  of  law,  in  the  absence  of  a  statute  limiting  tlie  length 
of  the  credit.  Municipality  v.  McDonough,  2  Rob.  (La.)  244,  (1842;)  Barry 
V.  Merchants'  Exchange  Co.,  h  Sand.  Ch.  280;  Curtis  v.  I^avitt,  15  N.  Y. 
9;  Smith  v.  Law,  21  If.  Y.  299;  Bank  v.  Carpenter's  Adm'rs,  7  Ohio.  31: 
Keteham  v.  Citu  of  Buffalo,  14  N.  Y.  356 ;  Douglass  v.  Mayor,  etc.,  5  Nev.  147 ; 
City  of  Richmond  v.  McGirr,  78  Ind.  192;  Evansvtlle,  etc.,  R,  Co.  v.  City 
nf  Evansville,  15  Ind.  395;  Sheffield  School  Tp.  v.  Andress,  56  Ind.  162; 
DUl.  Mun.  Corp.  (4th  Ed.)  443;  2  Kent,  Conim.  224;  Beach,  Ry.  Law,  §228; 
Green's  Brice,  Ultra  Vires,  p.  122;  Chicago,  B.  &  Q.  R.  Co.  v.  City  of  Au- 
rora, 99  111.  211. 

Henry  A.  Cunningham,  for  defendant. 

Thayer,  District  Judge.  The  petition  contains  three  counts.  The 
first  count  alleges  that  in  February,  1871,  the  town  of  Memphis,  Scot- 
land county.  Mo.,  subscribed  for  $30,000  of  the  capital •  stock  of  the 
Missouri,  Iowa  &  Nebraska  Railway  Company,  pursuant  to  power  con- 
ferred by  an  act  of  the  general  assembly  of  Missouri,  approved  Feb- 
ruary 9,  1857,  to  incorporate  the  Alexandria  &  Bloomfield  Railroad 
Company;  that  such  subscription  was  authorized  by  a  majority  vote 
of  the  jieople  of  the  town  of  Memphis,  at  an  election  held  for  that 
purpose;  that  as  an  evidence  of  such  subscription  coupon  bonds  to 
the  amount  of  $30,000  were  issued  and  delivered  by  the  town,  which 
were  to  run  for  20  years,  and  which  matured  on  March  1,  1891.  It 
is  further  averred  that  the  town  of  Memphis  received  the  stock  in  ques- 
tion, but  subsequently  sold  it,  and  that  for  some  years  it  [ttiid  the 
interest  on  its  bonds;  that  it  also  appointed  an  agent  to  represent  the 
town  at  meetings  of  the  stockholders  of  the  railway  company.  The 
petition  then  sets  out  one  of  the  bonds  m  huec  rerba,  which  appears 
to  be  a  negotiable  bond,  in  the  ordinary  form,  such  as  are  usually  issued 
by  municipal  corporations;  and  avers  that  the  plaintiff  is  the  holder  of  22 
of  such  bonds,  (giving  their  numbers,)  and  demands  judgment  for  the 
amount  due  on  the  subscription  as  shown  by  the  bonds,  together  with 
interest  from  March  1,  1891.  The  theory  of  the  plaintiffs  counsel  seems 
to  be  that  the  firat  count  of  the  petition  is  a  suit  on  the  bonds,  treating 


Digitized  by 


Google 


pODGE  V.  CITY   OF   HCMPUIS.  167 

them  as  noimegotiable  instruments;  that  the  bond  evidences  the  contract 
of  snbscription;  and  that  the  plaintiff  is  entitled  to  sue  on  the  saine, 
ignoring  their  negotiable  quality  precisely  as  if  they  were  an  ordinary 
Qonuegotiable  contract,  which  the  town  was  authorized  to  make  and  had 
made.  That  the  town  of  Memphis  had  no  authority  to  issue  negotiable 
bonds  in  payment  for  the  stock  subscription  is  conceded.  HiJl  v.  Memphis, 
134  U.  S.  198,  10  Sup.  a.  Rep.  562.  To  the  first  count  of  the  peti- 
tion the  defendant  interposes  several  different  pleas,  including  a  plea 
of  the  statute  of  limitations,  and  to  the  latter  plea  plaintiff  demurs. 

It  may  be  conceded  that  if  tlie  first  count  of  the  petition  is  properly 
founded  on  the  bonds,  calling  them  either  bonds  or  the  contract  of  sub- 
scription, then  the  statute  of  limitations  is  not  well  pleaded,  because  such 
bonds  did  not  mature  until  March  1,  1^91.  and  neither  the  5,  10,  nor 
20  years' bar  of  the  statute  is  applicable.  But,  on  the  other  hand,  if  a 
suit  cannot  be  maintained  on  the  bonds  according  to  plaintiff's  oooten- 
tion,  then  the  first  count  of  his  declaration  is  bad,  and  the  demurrer  to 
the  plea  is  not  tenable  for  that  reason.  I  have  looked  through  all  of  the 
f»leral  cases  cited  by  plaintiff's  attorney  in  support  of  his  contention 
that  where  negotiable  bonds  are  issued  by  a  municipal  cor|K)ration  with- 
out authority  of  law,  and  are  void  as  negotiable  instruments,  a  suit 
may  nevertheless  be  maintained  on  such  bonds,  under  some  circum- 
stances, as  nonnegotiable  instruments,  and  I  have  been  unable  to  find 
a  single  paragraph  in  any  of  the  decisions  that  fairly  supports  such  a 
doctrine.  The  authorities  show  that,  if  negotiable  paper  is  uttered  by 
a  municipal  corpomtion  without  authority  of  law,  it  is  void,  and  a  suit 
cannot  be  maintained  thereon  for  any  puri)ose.  Mayor  v.  Rny,  19  Wall. 
468;  HUchcock  v.  Galvedon,  96  U.  S.  350;  LUlle  Rock  v.  Merchants"  Nat. 
Bank,  98  U.  S.  308;  Wall  v.  Monroe  Co.,  103  U.  S.  78;  HiU  v.  CUy  of 
ilanphii,  134  U.  S.  198,  10  Sup.  Ct.  Rep.  562;  Merrill  v.  Monlicdlo,  138 
U.  S.  673,  11  Sup.  Ct.  Rep.  441. 

They  show,  no  doubt,  that  when  a  municipal  corporation  sells  bonds 
which  are  void,  and  receives  the  money,  it  may  be  compelled  to  restore 
it  in  an  action  for  money  had  and  received.  So  when  a  municipal  cor- 
poration is  authorized  to  purchase  property  for  any  purpose,  or  to  con- 
tract for  the  erection  of  public  buildings  or  for  any  other  public  work, 
and  it  enters  into  such  authorized  contract,  but  pays  for  the  property 
acquired  or  work  done  in  negotiable  securities  which  it  has  no  express 
or  implied  power  to  issue,  it  may  be  compelled  to  pay  for  that  which  it 
has  received  in  a  suit  brought  for  that  purpose.  In  no  case,  however, 
does  it  appear  that  a  suit  has  been  sustained  on  a  void  bond,  treating 
it  as  nonnegotiable,  and  as  something  entirely  different  from  what  the 
parties  intended  it  should  be.  As  the  court  understands  the  cases,  suit 
must  be  brought  on  the  implied  promise  which  the  law  raises  to  pay 
the  value  of  that  which  the  municipality  has  received,  but  has  in  fact 
not  paid  for,  because  the  securities  issued  in  pretended  payment  were 
void.  The  demurrer  to  the  plea  must  accordingly  be  overruled,  because 
the  first  count  is  bad  ifit  is  regarded  as  stating  a  cause  of  action  on  the 
bonds.     If  it  is  treated  as  a  suit  to  recover  the  value  of  certain  stock 
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which  the  town  lawfully  subscribed  and  aoqairod,  and  has  not  paid  for, 
then  the  plea  of  the  statute  may  be  a  good  plea.     At  all  events,  it  does 
not  affirmatively  appear  that  the  plea  in  that  event  is  untenable. 
The  demurrer  is  overruled. 


NoKTB  Atchison  Bank  v.  Garbktbon  a  aL 

^O^reu^t  Court  of  AppeaU,  Eighth  CirtMiU   Jnaa  IS,  ISML) 

N0.7S. 

S.  BAMX  ChIOK — AoCIFTAlfOB  BT  TSLBORAM. 

One  T.,  having  purchased  certain  cattle,  offered  hta  eheck  for  tSB,000  in  Myment^ 
The  seller  refnsea  to  weept  it  or  part  with  tbe  osttle  until  assnied  that  u«  cheok 
wouM  be  paid,  and  therefore  telegraphed  the  drawee,  asking  if  It  would  pay  T.'a 
check  for  tiiS,00O.  The  drawee  answered:  "T.  is  good.  Bend  on  your  papar." 
Held,  thaVthls  constituted  a  contract  to  pay  the  check  on  presentation.  89  FWL 
Rep.  168,  and  47  Fed.  Beo.  867,  affirmed. 
%  Bamk — AOBEBMBtrr  to  Accept — Imuatsrial  VAKiAtioir. 

A  bank  which  has  agreed  to  accept  a  check  for  a  certain  snm  oannot  refuse  pay- 
ment because  the  check  when  presented  concludes  with  the  words  "  with  exchange, " 
no  place  of  exchange  bein^  named,  and  the  check  being  dated  and  payable  in  ta« 
same  town ;  for  such  words  are  mere  snrpluaaga,  and  of  no  effect.  47  Fed.  Bep, 
867,  affirmed. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western  Di» 
trict  of  Missouri.     Affirmed. 

WiUard  P.  Hall  and  Vinton  Pike,  for  plaintiff  in  error. 

L.  C.  KraxUhoff,  for  defendants  in  error. 

Before  Caldwell  and  Sanbobn,  Circuit  Judges,  and  Shtras,  District 
Judge. 

Shiras,  District  Judge.  The  plaintiffs  below,  Q.  A.  Garretson  i Co., 
a  firm  engaged  in  the  banking  business  at  Muscatine,  Iowa,  brought  thia 
action  in  the  United  States  circuit  court  for  the  western  district  of  Mi»- 
Bouri,  against  the  North  Atchison  Bank,  a  corporation  located  at  West- 
boro.  Mo. ,  to  recover  the  amount  of  a  check  drawn  by  one  James  Tata 
on  the  defendant  bank  for  the  sum  of  $22,000.  The  case  was  submit- 
ted to  the  trial  court  upon  an  agreed  statement  of  facte,  and  judgment 
was  given  in  favor  of  the  plaintiffs,  the  reasons  therefor  being  very  fully 
%nd  ably  stated  in  an  opinion  reported  in  47  Fed.  Rep.  867. 

The  facts  necessary  to  be  stated  are  as  follows:  In  September,  1888, 
the  Muscatine  Cattle  Company  sold  to  James  Tate  1,000  brad  of  cattle, 
at  $22  per  head,- delivery  of  the  cattle  to  be  made  at  Pueblo,  Colo. 
Tate  offered  to  A.  J.  Streeter,  the  agent  of  the  cattle  company,  in  pay- 
.ment  for  the  cattle,  his  check  for  $22,000  on  the  North  Atchison  Bank, 
and  thereupon  Streeter  sent  the  following  telegram  to  the  bank: 

"Pueblo,  Oolo.,  Sept.  2,  1888. 

"To  North  Atchison  Bank,  Westboro,  ifo,:  Will  you  pay  James  Tate'a 
check  on  you,  twenty-two  thousand  dollars'^    Answer. 

"A.  J.  St&esibu" 
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To  this  tel^ram  the  following  reply  was  sent  and  delivered  to  Streeter: 

"WfSTBOBO.  Mo.,  Sept.  29,  1888. 
'To  A.  J.  Streeter,  Piieblo,  Colo.:  James  Tate  is  good.    Send  on  your 
paper.  North  Atchison  Bank.  " 

On  the  receipt  of  this  answer,  and  on  the  feith  thereof,  the  Muscatine 
Catde  Company  delivered  the  cattle  to  Tate,  and  accepted  from  him  in 
payment  thereof  his  check  in  the  following  form: 

"WESTBono,  Mo.,  Sept.  28. 1888. 

"Iforth  Atchison  Bank:  Pay  to  the  order  of  Muscatine  Cattle  Company 
twentv-two  tliousand  doUars,  with  excliange. 

"$22,000.  James  Tatb." 

The  cattle  company,  heing  at  the  time  indebted  to  the  plaintiff  firm 
in  a  sum  exceeding  the  amount  of  the  check,  exhibited  the  same,  with 
the  tel^rams  already  set  forth,  to  the  plaintiff  firm,  and  thereupon  said 
firm  accepted  the  check,  giving  the  cattle  company  credit  therefor.  In 
due  time  the  check  was  presented  for  payment  to  the  North  Atchison 
Bank,  whicH  was  refused,  the  reason  assigned  being,  "Want  of  funds." 
Subsequently  the  check  was  again  presented,  and  a  demand  made  for 
payment,  which  was  refused,  on  the  ground  that  "Tate  had  counter- 
manded the  same." 

Counsel  for  plaintiff  in  error  in  the  brief  filed  in  the  cause  discuss  at 
some  length  the  question  whether  the  check  is  to  be  deemed  an  inland 
bill  of  exchange  or  a  certified  check,  but,  as  we  view  the  case,  these  are 
matters  aside  from  the  real  question  at  issue.  In  the  petition  filed  in 
the  cause  the  plainti%  therein  set  forth  the  ^cts  in  exUngo,  and  base  the 
right  of  recovery  thereon,  regardless  of  the  technical  distinctions  existing 
between  inland  bills  of  exchange  and  checks  accepted  or  certified.  The 
rights  of  the  parties  are  dependent  solely  upon  the  question  whether  the 
North  Atchison  Bank  bound  itself  unconditionally  in  writing  to  pay 
Tate's  check  on  the  bank  for  the  sum  of  122,000.  If  that  is  the  fair 
meaning  of  the  tel^ram  passing  between  .Streeter,  as  the  representative 
of  the  Muscatine  Cattle  Company,  and  the  defendant  bank,  then,  as  the 
admitted  fact  is  that  the  company  delivered  the  cattle  to  Tate  and  re- 
ceived the  check  in  payment  therefor  on  the  faith  of  the  promise  made 
by  the  defendant  bank,  it  follows  that  the  bank  is  bound  fo  make  good 
the  promise  made. 

When  correspondence  is  had  and  a  contract  is  entered  into  by  means 
of  the  telegraph,  it  is  not  to  be  expected  that  the  terms  thereof  will  be 
set  forth  witli  as  much  fullness  as  would  ordinarily  be  the  case  if  the 
parties  were  in  each  other's  presence.  The  telegraph,  however,  is  now 
a  well-recognized  means  of  communication  in  the  business  world,  and 
contracts  made  through  its  use  must  be  construed  and  enforced  ac- 
cording to  the  intent  of  the  parties  thereto.  The  first  communication 
between  the  contracting  parties  came  from  the  agent  of  the  cattle  com- 
pany. The  admitted  facts  in  the  case  clearly  show  that  his  purpose  in 
sending  the  telegram  was  to  ascertain  whether  he  could  safely  accept 
Tate's  check  for  $22,000  in  payment  for  the  cattle  to  be  delivered,  in 
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the  assurance  that  it  would  be  paid  by  the  bonk  on  presentation.  The 
question  put  to  the  bank  was  wholly  free  from  ambiguity.  It  was  clear, 
direct,  and  pointed:  "Will  you  pay  .Tames  Tate's  check  on  you,  twenty- 
two  thousand  dollars?  Answer."  There  can  be  no  doubt  that  it  was 
iStreeter's  purpose,  in  sending  this  telegram,  to  ascertain  whether  the 
bank  would  bind  itself  to  pay  the  check  in  case  he  took  it  in  payment 
for  the  cattle  to  be  delivered  to  Tate.  Can  there  be  any  doubt  that  the 
bank  must  have  understood  the  purpose  and  meaning  of  the  dispatch 
thus  addressed  to  it?  The  bank  was  engaged  in  the  business  of  receiv- 
ing money  on  deposit,  and  paying  it  out  on  checks  drawn  bj*  its  depos- 
itors. No  other  meaning  could  be  given  to  the  telegram  by  the  bunk 
than  that  James  Tate's  check  on  the  bank  for  $22,000  had  been  offered 
to  Streeter,  and  before  he  accepted  it  he  wished  to  know  whether  it 
would  be  paid  on  presentation.  So  far,  therefore,  as  the  meaning  of  the 
telegrain  sent  to  the  bank  is  persuasive  in  determining  the  contract  of 
the  parties,  it  must  be  held  that  its  purpose  was  to  procure  an  absolute 
promise  of  payment  from  the  bank,  before  the  same  could  be  received  in 
payment  for  the  cattle  contracted  to  be  sold  to  Tate. 

It  cannot  be  questioned,  and  it  is  practically  admitted  by  counsel  for 
the  bank,  ^hat  if  the  answer  had  been,  "The  bank  will  pay  Tate's  check 
for  twenty-two  thousand  dollars  on  presentation,"  there  would  be  no 
doubt  that  thereby  the  bank  would  have  been  bound  absolutely  for  the 
payment  of  the  check.  Can  any  other  meaning  be  fairly  given  to  the 
wbrds  actually  used  by  the  bank  in  answering  the  question  put  to  it? 
These  are,  "James  Tate  is  good;  send  on  your  paper."  Counsel  for 
plaintiff  in  error  claim  that  the  answer  should  only  be  construed  to  be 
a  statement  that  Tate  was  good  for  the  amount  named,  and  cannot  be 
construed  to  be  a  promise  to  pay  the  check.  The  question  put  to  the 
bank,  and  to  which  an  answer  was  requested,  was  not  whether  TYite  was 
good,  but  whether  the  bank  would  pay  his  check  for  a  given  sum.  It 
cannot  be  supposed  that  tlie  bank  intended  to  return  an  ambiguous 
answer  for  the  purpose  of  misleading  the  warty  asking  the  question,  and 
therefore,  if  the  answer  had  been  limitecT  to  the  words  "Tate  is  good," 
there  would  be  ground  for  holding  that  the  bank  thereby  intentled  an 
affirmative  answer  to  the  categoricsil  question  put  to  it;  but  all  doubt  is 
put  at  rest  by  the  remaining  words  of  the  answer,  to  wit,  "!?end  on  your 
paper."  These  words  invited  action  on  part  of  the  person  to  whom  they 
were  addressed.  They  are  not  merely  an  expression  of  an  opinion. 
Read  in  connection  with  tlie  message  sent  by  Streeter,  and  which  they 
were  intended  to  answer,  the  meaning  thereof  is,  "Send  on  your  check 
on  Tate,  and  we  will  pay  it."  When  the  answer  reached  Streeter  he  was 
clearly  justified  in  assuming  that  the  meaning  of  the  bank  was  that  if  he 
sent  on  the  check  the  bank  would  pay  it  on  presentation. 

The  intent  of  the  parties  who  thus  exchanged  proposition  and  answer, 
by  means  of  tlie  telegraph,  is  to  be  derived  from  the  words  used  by 
them,  read  in  the  light  of  the  circumstances  then  in  existence.  The 
court  is  not  called  upon  to  consider  the  nice  distinctions  that  may  exist 
between  bills  of  exchange,  checks  accepted,  and  checks  certified,  but 
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only  tbe  question  whether  the  defendant  bank  agreed  to  pay  Tate's  check 
for  $22,000,  and,  as  already  stated,  that,  in  our  judgment,  is  just  wba^ 
the  bank,  in  the  answer  it  returned  to  the  telegram  sent  to  it,  bound  itself 
to  do^  and  when,  on.  the  faith  of  this  promifee,  the  cattle  company  de- 
livered the  cattle  to  Tate,  and  accepted  the  check  in  payment,  the  bank 
became  legally  liable  for  the  payment  of  Uie  check  in  question. 

It  is  said,  however,  that  tbe  check  presented  is  not  the  same  as  the 
clieck  named  in  the  telegraphic  con-espondence,  because  it  contains  the 
words  "with  exchange,"  and  thereby  the  amount  needed  to  pay  the 
check  is  increased  over  the  sum  named  in  the  tel^ram.  This  is  evi- 
dently an  afterthought.  This  objection  was  not  taken  when  the  check 
was  presented,  and  it  is  wholly  without  merit.  No  legal  force  can  be 
given  to  these  words.  They  cannot  be  construed  to  increase  the  amount 
called  for  by  the  check,  and  they  are  clearly  surplusage,  and  are  there- 
fore to  be  disr^arded.  The  check  is  dated  at  Westboro,  Mo.,  and  is 
payable  at  Westboro,  and  therefore  there  is  no-  basis  for  calculating  ex- 
change. The  bank  is  not  directed  to  pay  #22,000  with  exchange  on 
Chicago,  New  York,  or  any  other  place.  According  to  its  terms,  it 
called  for  the  payment  at  Westboro,  Mo. ,  of  the  sum  of  $22,()00,  which 
is  just  tbe  smn,  no  more  and  no  less,  which  the  bank  agreed  to  pay  by 
the  answer  it  returned  to  the  telegram  sent  it  on  behalf  of  the  cattle  com- 
pany.    Tbe  judgment  below  is  affirmed,  at  cost  of  plaintifif  in  error. 


WoBTH  p.  Chicago,  M.  &  St.  P.  Ry.  Co. 
ICircutt  Court,  N.  V.  Iowa.    July  »,  1898.) 

CaSBIEXS — iKn'RT  TO  PaSSBNGKBS— ADMISSIBILITr  OP  EviOEItCC. 

Id  ao  action  for  injuries  caused  to  a  passenger  by  tbe  derailing  of  a  car,  defend- 
ant introduced  evidence  tending  to  show  that  the  derailment  was  caused  by  a  tie 
in  the  frog  of  a  switch;  that  shortly  before  the  accident  four  persons  were  seen 
upon  tbe  track  in  the  vicinity,  who  seemed  to  avoid  meeting  another  person  wallc- 
ing  along  the  traclc;  that  in  the  neighborhood  was  the  camp  of  certain  persons  who 
had  been  employed  in  repairing  tbe  tracks,  but  whb  had  been  discharged,  causing 
ill  feeling.  Held,  that  it  was  competent  to  further  prove  that  two  of  these  per- 
sons had  shortly  before  made  threats  against  the  company,  and  that  one  of  them 
had  said  he  would  ditch  tbe  train.  Miller  v.  Rallnxld  Co.,  (Or.)  26  Fac.  Re^.  75, 
distinguished. 

At  Law.  Action  by  itrs.  William  Worth  against  the  Chicago,  Mil- 
waukee &  St.  Paul  Railway  Company  to  recover  damages  for  personal 
injuries.  Verdict  for  defendant.  The  case  is  now  heard  on  motion  for 
a  new  trials    Denied. 

Rkkel  <t  Oftxker  and  Charles  C.  Clark,  for  plaintiff. 

Mitia  &  Keder,  for  defendant. 

Shibas,  District  Judge.  The  plaintiff  herein  was  a  passenger  upon  • 
train  upon  defendant's  road,  going  eastward  from  Council  Bluffs,  Iowa, 
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and  which  was  derailed  at  the  jmint  where  the  track  crosses  the  Coon 
river;  and  this  action  was  brought  to  recover  for  the  injuries  caused 
thereby  to  the  person  of  plaintiff.  The  fact  of  the  derailment  of  the 
train  waa  not  disputed,  the  company  claiming,  however,  that  such  de- 
railment was  due,  not  to  any  negligence  on  its  part,  but  to  the  fact  that 
a  tie  was  placed  by  some  third  person  or  persons  in  a  frog  upon  the 
track,  for  the  purpose  of  wrecking  tlie  train.  Upon  the  triai,  evidence 
was  introduced  tending  to  show  that  a  tie  had  been  placed  in  a  frog  near 
the  bridge  crossing  the  Coon  river;  that  the  frog  was  located  near  a  camp 
occupied  by  persons  wlio  had  been  employed  in  making  repairs  upon 
the  roadbed;  that  shortly  before  the  accident,  which  occurred  after  dark, 
four  persons  were  seen  upon  the  track  in  the  neighborhood  of  the  bridge; 
that  these  persons  seemed  to  avoid  meeting  another  person,  who  wa.s 
walking  along  the  track;  that  a  few  days  before  the  accident  several  of 
the  men  employed  upon  the  track  had  been. discharged,  causing  ill  feel- 
ing on  their  part;  that  within  36  hours  of  the  accident  two  of  these  par- 
ties had  uttered  threats, — the  one,  that  the  company  would  "catch  hell;" 
the  other,  that  unless  he  was  paid  at  once  "he  would  ditch  the  train." 
The  court  charged  the  jury  that  if  the  train  was  derailed  through  the 
act  of  some  third  party  in  placing  an  obstruction  upon  the  track,  and 
the  company  had  observed  due  care  in  patrolling  the  track,  and  was 
not  therefore  in  fault  in  not  having  discovered  the  obstruction,  the  com- 
pany would  not  be  liable  to  the  passenger.  The  verdict  of  the  jury  was 
in  favor  of  the  defendant,  and  plaintiff  now  moves  for  a  new  trial,  on 
the  ground  that  the  court  erred  in  admitting  the  evidence  regarding  the 
threats  made  by  the  discharged  employes  of  the  road. 

Counsel  for  plaintiff,  in  their  brief  and  argument,  cite  but  one  case  in 
support  of  the  proposition  that  the  court  erred  in  admitting  the  testi- 
mony in  question;  that  being  MiUer  v.  Railroad  Co.,  (Or.)  26  Pac.  Rep. 
75,  in  which  it  was  held  that  in  a  suit  for  injuries  caused  by  the  derail- 
ment of  a  train  through  a  misplaced  switch,  evidence  of  the  conviction 
of  one  Hill  in  a  criminal  proceeding  for  disarranging  the  switch,  and 
of  confessions  made  by  him,  were  inadmissible.  The  judgment  in  the 
criminal  proceeding  was  clearly  rea  inter  alios  acUi,  and  therefore  not 
competent  evidence  for  either  party  in  the  civil  suit  for  damages,  and 
the  confession  made  by  Hill  would,  as  against  the  company,  be  merely 
a  recital  or  statement  of  a  past  event,  not  under  oath,  and  hence  the  evi- 
dence of  such  statement  was  merely  hearsay,  and  therefore  not  compe- 
tent. In  the  case  at  bar  the  evidence  admitted  was  not  a  statement  or 
recital  of  a  past  event,  but  was  a  declaration'  tending  to  show  a  then  ex- 
isting state  of  mind;  or,  in  other  words,  tended  to  show  a  hostile  and 
revengeful  state  of  feeling  on  part  of  the  discharged  empKiyes  towards 
the  railway  company.  Under  the  instructions  of  the  court  to  the  jury 
the  defendant  was  bound  not  only  to  show  that  the  train  was  deraileil 
by  the  presence  of  a  tie  or  other  like  obstruction  in  the  frog,  but  also 
that  the  same  was  placed  there  intentionally  by  some  third  party.  If 
the  defendant  had  rested  the  case  with  evidence  showing  that  the  train 
was  derailed  by  an  obstruction  at  the  frog,  the  argument  would  have 
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been  pressed  \nth  great  force  that  the  jury  could  not  assume  that  the 
tie  was  thus  placed  there  intentionally,  and  with  the  fell  purpose  of 
throwing  the  train  from  the  track,  and  that,  in  the  absence  of  evidence 
tending  to  show  such  a  motive  or  purpose,  the  jury  would  be  bound  to 
infer  that  the  obstruction  was  not  put  upon  the  track  intentionally. 
This  evidence  was  of  the  same  nature  as  that  showing  that  persons  act- 
ing in  a  suspicious  manner  had  been  seen  in  the  immediate  vicinity  of 
the  accident  shortly  before  it  happened.  The  fact  that  counsel  for  plain- 
tiff, not  only  at  the  trial,  but  upon  the  motion,  so  strenuously  contend 
against  the  admission  thereof,  shows  that  they  appreciate  the  effect  of 
the  evidence  and  recognize  its  probative  force,  and  the  question,  is  re- 
duced, therefore,  to  the  single  proposition  of  its  competency,  its  materi* 
aKty  being  practically  admitted. 

The  position  taken  by  the  defendant  on  the  trial  was  that  the  train 
had  been  wrecked  through  the  intentional  wrongdoing  of  a  third  party, 
and  to  sustain  this  defense  evidence  was  introduced  tending  to  show 
that  the  train  had  been  derailed  by  an  obstruction  in  the  irog;  and  to 
prove  that  this  had  been  intentionally  placed  in  the  frog,  evidence  show- 
ing the  position  of  the  obstruction  was  given,  tending  to  show  that  it  re- 
quired human  agency  to  so  place  it,  and  it  was  then  shown  that  there 
had  been  diflBculty  between  the  company  and  persons  employed  in  re- 
pairing the  track,  leading  to  the  discharge  of  some  of  the  latter,  thus 
creating  ill  feeling  towards  the  company;  that  two  of  the  persons  dis- 
charged had  made  the  threats  admitted  in  evidence  shortly  before  the 
accident,  and  that  oft  the  evening  of  the  accident  four  persons  had  been 
seen  on  the  track  close  to  the  place  where  the  train  was  derailed,  who 
acted  suspiciously;  and  upon  these  facts,  thus  linked  together,  the  com- 
pany rested  this  defense.  If  evidence  of  the  other  facts  in  this  chain 
of  circumstances  was  admissible  (and  the  contrary  is  not  contended) 
no  good  ground  is  perceived  why  the  fact  of  the  threats  made  should 
alone  be  excluded.  It  is  the  fact  that  the  threats  were  made  that  was 
proven,  and  why  this  fact  could  not  be  proved,  a»  well  as  any  and  all 
other  facts  bearing  upon  the  question,  is  not  made  aj)parent. 

The  objection  urged  in  argument  of  <:ounsel  for  plaintiff,  that  great  in- 
justice might  result  if  such  evidence  is  held  to  be  competent,  is  no  more 
applicable  to  testimony  of  this  nature  than  to  any  other  fact  proved  as 
one  of  many  circumstances  relied  on  in  establishing  a  given  case  or  de- 
fense. Its  truth  or  falsity,  as  well  as  its  probative  weight,  is  for  the 
jury  to  determine.  It  is  also  said  that  a  threat  to  do  an. act  in  the 
future  is  not  proof  that  the  person  will  in  fact  do  the  act  threatened. 
It  may  not  be  proof  conclusive,  but  it  may  be  evidence  competent  to  be 
considered  with  other  facts  in  determining  the  question;  .  Thus,  if  the 
two  jjersons  who  had  made  the  threats  in  question  had  been  charged, 
cither  civilly  or  criminall}',  with  the  tort  of  having  wrecked  the  train, 
can  it  be  questioned  that  on  the  trial  of  the  case  evidence  of  the  threats 
made  by  them  would  have  been  competent  as  tending  to  show  their 
complicity  in  the  wrong  done?  When  the  same  issue  of  fhct  was  made 
in  this  case,  why  were  not  all  facts  competent  in  the  supposed  case 
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competent  in  this?  If  these  parties  at  the  time  of  the  acddent  had 
formed  the  intention  of  wrecking  the  train,  such  intention  would  be  • 
material  fact  upon  the  question  whether  the  train  was  accidentally  or  in- 
tentionally derailed,  and  what  better  evidence  of  a  party's  intention  can 
be  introduced  than  his  declaration  thereof?  Inmranee  Co.  t.  HUltnon, 
12  Sup.  Ct.  Rep.  912.  This  was  an  action  brought  to  recover  upon  a 
policy  issued  upon  the  life  of  John  W.  Hillman,  who  it  was  claimed 
was  killed  by  an  acddeutal  discharge  of  a  gun;  but  upon  the  part  of  the 
company  it  was  claimed  that  the  body  produced  as  that  of  Hillman  was 
not  so  in  fact,  but  was  that  of  one  Walters,  who  had  been  killed  when 
accompanying  Hillman  in  a  trip  through  southern  Kansas.  The  ques- 
tion whether  Walters  had  in  truth  left  Wichita  in  company  with  Hill- 
man was  one  of  the  disputed  matters  in  the  case,  and  upon  this  point 
the  court  held  that  letters  written  from  Wichita  by  Walters  to  his  friends 
in  Iowa,  stating  his  purpose  to  go  with  Hillman,  were  admissible,  aa 
being  evidence  of  his  intention  at  the  time  of  writing  them,  "which  was 
a  material  fact  bearing  upon  the  question  at  issue."  After  the  best  re- 
flection I  have  been  able  to  give  to  the  case,  I  remain  of  the  opinion 
that  the  evidence  excepted  to  was  rightfully  admitted,  and  henoe  the  mo- 
tion foif  new  trial  is  overruled. 


Union  Pac.  Ry.  Co.  «.  Lafslxt. 

(CImttt  Court  4/'  AppeaU,  Eighth  Circuit.    Jnae  IS,  UMl) 

Ho.  87. 

NBOUOBIIOB— PAUINOaX  »  FBirATI  VSHICLB. 

WbaM  a  peraoD  aeoepta  the  grataiton*  invitatioii  of  the  owner  and  driver  of  •  t»- 
hiole  to  ride  with  him,  and  exercises  no  control  over  such  driver,  the  Istter's  oeeli- 
(enoe  cannot  he  imputed  to  hi*  guest,  so  as  to  defeat  his  recovery  against  a  third 
peraon  forinjnries  resnlting  from  the  ooncurring  negligence  of  the  driver  and  such 
third  person.  50  Fed.  Rep.  173,  affirmed.  lAtOe  r.  Hiadtett,  6  Supw  Ct.  Bep.  801, 
IISU.8.866,  foUowed. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  loMra. 

Action  by  James  J.  Lapsley,  as  administrator  of  the  estate  of  Eliza  J. 
Lapsley,  against  the  Union  Pacific  Railroad  Company,  to  recover  dam- 
ages for  causing  the  death  of  his  intestate.  Verdict  and  judgment  for 
plaintiff  in  the  sum  of  $1 ,000.  For  the  charge  of  the  court  to  the  jury, 
see  50  Fed.  Rep.  172.     Defendant  brings  error.     Affirmed. 

Statement  by  Sanborn,  Circuit  Judge: 

The  defendant  in  error,  who  was  the  plaintiff  below,  was  the  adminis- 
trator of  the  estate  of  Eliza  J.  Lapsley,  deceased,  and  brought  this  ao- 
tion  against  the  Union  Pacific  Railway  Company  to  recover  damages  for 
the  nc^igent  killing  of  the  decedent.  The  evidence  disclosed  the  follow- 
ing fiicts:    On  November  27,  1890,  the  decedent  was  living  on  a  farm 
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near  Dakota  City,  Neb.,  which  had  belonged  to  her  fatner,  and  contin- 
ued to  be  the  homestead  of  the  family  after  his  death.  She  was  48 
yeais  of  age,  and  was  a  capable  woman,  in  good  health,  and  accustomed 
to  manage  the  affairs  of  the  homestead.  The  plaintiff  was  her  brother,  and 
lived  iu  the  same  neighborhood.  They  had  a  brother  living  in  Sioux 
City,  Iowa,  one  of  whose  family  was  ill,  and  decedent  proposed  to  go  to 
.Sioax  City  with  a  younger  sister  to  visit  the  sick  one  and  do  some  shop- 
ping. The  plaintiff  informed  her  that  he  was  going  to  that  city  the  next 
day  to  do  some  business  of  his  own,  and  they  could  wait  and  go  with 
him.  On  the  next  day  the  plaintiff  and  his  two  sisters  went  to  Sioux 
City  in  plaintiffs  open  two-seated  deracxjrat  wagon,  where  they  each  at- 
tended to  their  respective  business  matters,  and,  after  taking  dinner  at 
their  brother's,  started  to  return  home.  Plaintiff,,  who  was  45  years  old, 
sat  on  the  front  seat  with  the  younger  sister,  and  drove  his  team,  while 
the  decedent  sat  on  the  back  seat  of  the  wagon.  Leech  street,  in  Sioux 
City,  crosses  the  street  upon  which  defendant's  railroad  is  operated;  and, 
owing  to  the  lay  of  the  ground  and  to  the  buildings  and  other  obstruc- 
tions, it  was  impossible  for  one  approaching  the  crossing  on  this  street 
to  see  a  train  coming  from  the  south  for  quite  a  distance'  along  said  street 
until  one  was  close  to  the  track.  .Plaintiff  drove  down  towards  the  cross- 
ing on  this  Leech  street  at  a  slow  trot,  looking  for  trains  in  the  usual 
way.  No  bell,  whistle,  or  other  signal  was  heard,  and  just  as  the  team 
was  on  the  track  an  approaching  train  was  seen,  which  struck  the  wagon, 
and  so  seriously  injured  the  decedent  that  she  died  in  a  few  minutes. 
Both  plaintiff  and  his  sister  knew  the  surroundings  of  this  crossing,  and 
they  came  down  in  the  wagon,  without  stopping  to  look  or  listen.  The 
conrt  below  charged  the  jury  that  if  the  defendant  was  negligent  in  oper- 
ating its  railway,  and  that  negligence  was  the  proximate  cause  of  tlie  in- 
jury, the  plaintiff  was  entitled  to  recover  uulesff  they  found  that  the  de- 
cedent was  herself  negligent  in  approaching  the  crossing,  or  controlled 
the  driver  as  he  approached  tiie  crossing  and  he  was  negligent,  and  such 
negligence  contributed  to  the  injury;  but  that  if  the  decedent  was  herr 
self  negligent,  or  if  she  controlled  the  action  of  her  brother,  the  driver, 
as  he  approached  the  crossing,  and  he  was  negligent,  and  such  negli- 
gence contributed  to  the  injury,  plaintiff  could  not  recover.  The  de- 
fendant company  insisted  that  the  negligence  of  the  plaintiff,  the  driver,  , 
must  be  imputed  to  tlie  decedent  as  a  matter  of  law;  but  the  court  re- 
fused to  so  hold,  and  charged  the  jury  upon  this  question  that  jf  they 
found  as  a  matter  of  fact  that  the  decedent  had  and  exercised  actual  con- 
trol or  direction  of  the  driver  as  he  approached  the  crossing,  and  he  was 
negligent,  then  his  negligence  must  be  imputed  to  her  and  she  could 
not  recover;  but  that,  if  tliey  found  she  did  not  have  or  exercise  such 
contiol,  the  negligence  of  the  driver  could  not  be  imputed  to  her  from 
the  mere  fact  that  she  was  riding  in  her  brother's  wagon  on  his. invita- 
tion, and  he  was  driving  the  team.  This  holding  and  charge  of  the 
court  is  the  only  error  assigned  in  this  court,  and,  judgment  having  been 
rendered  against  the  defendant,  it  sued  out  this  writ  o''  err'^r  to  review 
this  portion  of  the  charge.  ■" 
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J.  M.  Thurilon,  for  plaintiff  in  error. 
A.  S.   Wilson  and  S.  M.  Marsli,  for  defendant  in  error. 
Before  Brewer,  Circuit  Justice,  and  Caldwell  and  Sanborn,  Circuit 
Judges. 

Sanborn,  Circuit  Judge,  {after  stating  the  facts.)  Under  the  instruc- 
tions of  the  court  the  jury,  in  arriving  at  their  verdict,  must  have  found 
that  the  negligence  of  the  defendant  company  in  failing  to  ring  its  bell, 
sound  its  whistle,  or  provide  a  flagman  at  this  crossing  was  the  proxi- 
mate cause  of  the  injury  complained  of;  that  the  decedent  was  not  her- 
self guilty  of  any  negligence  that  contributed  to  the  injury;  and  that  she 
neither  had  nor  exercised  any  control  over  her  brother,  the  driver,  ns  he 
approached  the  crossing.  The  owner  and  driver  of  the  team  exercised 
entire  control  over  it,  and  wag  traveling  entirely  on  business  of  his  own, 
— business  in  which  the  decedent  had  no  part  or  interest.  There  is  no 
pretense  that  the  driver  was  not  entirely  competent  to  take  charge  of  the 
team  himself,  nor  that  he  did  not  possess  the  requisite  skill  to  manage 
and  control  the  same;  so  that  the  case  sharply  presents  the  question 
whether  one  who,  while  riding  gratuitously  in  a  carriage  owned  and 
driven  by  another,  is  injured  by  the 'Concurrent  negligence  of  a  tiiird 
person  and  the  driver,  over  whom  he  has  no  control,  is  barred  from  re- 
covering compensation  for  the  injury  from  the  former,  by  the  contribu- 
tory negligence  of  the  owner  and  driver  of  the  team.  If  he  who  rides  in 
a  private  carriage  on  the  invitation  of  the  owner  and  driver  of  the  team 
cannot  recover  of  a  third  person  whose  careless  act  is  the  proximate 
cause  of  his  injury,  where  the  negligence  of  the  driver  contributes  to  that 
injury,  it  must  be  because  the  negligence  of  the  driver  is,  under  the  law, 
the  negligence  of  the  guest;  and,  if  one  who  rides  on  the  invitation  of 
the  owner  of  a  private  carriage  who  drives  his  own  team  is  so  far  responsi- 
ble for  the  negligence  of  his  host  that  he  cannot  recover  of  a  third  person 
for  injuries  caused  by  his  negligence  where  the  negligence  of  his  host  has 
contributed  to  the  injury,  it  logically  and  necessarily  follows  that,  if  the 
host  80  negligently  drives  his  team  as  to  inflict  injury  upon  a  third  person, 
the  invited  guest  will  be  liable  for  that  injury  also,  and  an  action  may  be 
maintained  against  him  by  the  person  injured  for  the  damages  thus  sus- 
tained, since  if  the  negligence  of  the  host  is  to  be  imputed  to  the  guest 
when  he  receives  injury  it  must  be  imputed  to  him  to  the  same  extent 
when  his  host  inflicts  injury;  but  it  is  absurd  to  think  that  an  invited 
guest  riding  in  a  private  carriage  could  be  held  liable  for  the  injuries  in- 
flicted on  a  third  person  by  the  careless  driving  of  the  owner  of  the  car- 
riage and  team,  and  the  absurdity  of  this  conclusion  argues  with  almost 
compelling  force  that  the  negligence  of  such  a  driver  cannot  be  imputed 
to  the  guest  so  as  to  bar  his  recovery  when  the  third  person  inflicts,  in- 
stead of  receives,  the  injury.  That  the  negligence  of  a  servant,  acting 
under  the  direction  and  eye  of  the  master,  may  be  imputed  to  the  lat- 
ter, that  tinder  some  circumstances  the  negligence  of  a  parent  may  bo 
imputed  to  a  child,  or  the  negligence  of  a  guardian  to  his  ward,  may  be 
conceded.     In  cases  of  this  class,  and  indeed  in  all  cases  where  this  doo- 
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trine  of  iraputation  of  n^ligenre  may  properly  be  applied,  the  relation 
of  master  and  servant  or  principal  and  agent  exists,  and  the  doctrine 
rests  on  the  maxim,  quifacii  per  aUumfacit  per  se.  The  servant  acts  for 
and  by  the  direction  of  his  master,  the  parent  for  the  child  of  tender 
years,  the  guardian  for  his  ward.  Hence,  in  the  eye  of  the  law,  the 
act  and  negligence  of  the  servant  are  the  act  and  negligence  of  the  mas- 
ter; the  act  and  negligence  of  the  parent  and  guardian  the  act  and  negli- 
gence of  the  child  or  ward.  But,  where  the  owner  and  driver  of  a  team* 
and  carriage  invites  another  to  ride  in  his  carriage,  no  relation  of  princi- 
pal and  agent  is  created;  no  relation  of  master  and  servant  is  established; 
the  owner  and  driver  of  the  team  is  not  controlled  by  and  is  not  in  any 
sense  the  agent  of  the  invited  guest;  and  to  hold  him  responsible  for  the 
negligence  of  the  former,  by  whose  permission  alone  he  rides,  is  unau- 
thorized by  the  law  and  repugnant  to  reason.  That  he  who  suffers  in- 
jury from  another's  negligence  may  recover  compensation  of  the  wrong- 
doer is  a  principle  founded  in  natural  justice  and  sustained  by  every 
precedent.  That  where  the  negligence  of  the  person  injured  has  con- 
tributed to  the  injury  he  cannot  so  recover,  because  it  is  impracticable  in 
the  administration  of  justice  to  divide  and  apportion  the  compensation 
in  proportion  to  the  varying  degrees  of  concurring  negligence,  is  equally 
weU  settled*.  But  that  he  whose  wrongful  act  or  omission  has  caused 
the  injury  and  damage,  and  who  upon  every  consideration  of  justice  and 
reason  ought  to  make  compensation  for  it,  shall  be  permitted  to  escape 
because  a  third  person,  over  whom  the  injured  person  had  no  control, 
and  whose  only  relation  to  him  was  that  of  a  guest  to  his  host^  has  been 
guilty  of  negligence  that  contributed  to  the  injury,  is  neither  just  nor 
reasonable.  According  to  the  verdict  of  this  jury,  a  loss  of  $1 ,000  was 
entailed  upon  the  decedent  by  the  negligence  of  this  defendant.  The 
defendant's  wrongful  omission  was  the  proximate  cause  of  this  damage. 
The  decedent  in  no  way  caused  or  contributed,  by  any  act  or  omission 
of  hers,  to  this  injury.  She  had  no  control  over  her  brother,  the  driver, 
who  may  have  contributed  by  his  carelessness  to  the  damage.  Upon 
what  principle,  now,  can  it  be  justly  said  that  the  decedent  must  bear 
all  this  loss  when  she  neither  caused,  was  responsible  for,  nor  could  have 
prevented  it,  because  this  third  person  assisted  to  cause  the  injury,  the 
proximate  cause  of  which  was  the  wrongful  act  of  the  defendant  com- 
pany? If  there  exists  in  the  realm  of  jurisprudence  any  sound  princi- 
ple upon  which  so  unrighteous  a  punishment  of  the  innocent  and  the 
discharge  of  the  guilty  may  be  based,  we  have  been  unable  to  discover  it. 
It  is  true  that  it  was  held  in  1849  in  TJiwogood  v.  Bryan,  8  C.  B.  115, 
that  a  passenger  in  an  omnibus,  who  was  injured  by  the  joint  negligence 
of  the  driver  of  another  public  conveyance  and  the  driver  of  the  omni- 
bus in  which  he  was  riding,  was  barred  from  recovering  in  an  action 
against  the  proprietor  of  the  former  conveyance  which  collided  with  the 
omnibus  in  which  he  was  riding  by  the  contributory  negligence  of  the 
driver  of  the  omnibus,  that  the  negligence  of  the  driver  was  the  negli- 
gence of  the  passenger,  and  that  by  selecting  and  entering  the  omnibus 
he  became  identified  with  the  driver;  and  it  is  equally  true  that  similar 
v.5lF.no.6 — 12 
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decisions  founded  upon  this  case  had  h^en  rendered  in  England  and  in 
some  of  the  states  prior  to  the  year  1886.  In  the  year  1886  the  reason- 
ing found  in  the  opinions  rendered  in  that  case  was  conclusive] 3' refuted, 
and  the  decision  itself  repudiated  by  the  supreme  court  of  the  United 
States  in  an  exhaustive  o])inion  delivered  by  Mr.  Justice  Field  in  lAuk 
V.  Hackett,  116  U.  S.  366,  6  Sup.  Ct.  Rep.  391;  and  the  convincing 
logic  of  the  distinguished  jurist  who  delivered  that  opinion,  and  his  ex- 
♦haustive  review  of  the  authorities,  have  settled  the  law  in  this  country 
upon  this  subject,  and  seem  to  have  convinced  the  learned  judges  of  the 
court  of  appeals  in  England  that  the  rule  in  Thorogood  v.  Bryan  was  er- 
roneous; for  in  1887,  in  Hie  Bemina,  12  Prob.  Div.  .58,  in  exhaustive 
opinions  in  which  the  authorities  are  again  carefully  reviewed,  they  ex- 
pressly disapproved  the  reasoning  and  overruled  the  decision  in  that 
case.  With  the  single  exception  of  the  supreme  court  of  the  state  of 
Wisconsin,  which  had  become  committed  to  the  doctrine  of  Thorogood  v. 
Bryan,  prior  to  1886,  the  state  courts  have  uniformly  held  that  one  who, 
while  riding  in  the  privatecarriage  of  another  at  his  invitation,  is  injured 
by  the  negligence  of  a  third  party,  may  recover  against  the  latter,  not- 
withstanding the  negligence  of  the  owner  of  the  carriage  in  driving  .bis 
team  may  have  contributed  to  the  injury,  where  the  person  injured  is 
without  fault  and  has  no  authority  over  tiie  driv^.  Fdlman  v.  City  of 
Manhato,  35  Minn.  522,  29  N.  W.  Rep.  317;  Borough  of  Carlide  v.  Bris- 
bane, 113  Pa.  St.  544,  6  Atl.  Rep.  372;  Robinson  v.  Railroad  Co.,  66  N. 
Y.  11;  Dyer  v.  Railroad  Co.,  11  N.  Y.  228;  MuiUrmi  v.  Railroad  Co., 
84  N.  Y.  247;  Cuddy  v.  Horn,  46  Mich.  596, 10  N.  W.  Rep.  32;  Tram- 
fer  Co.  v.  Kelly,  36  Ohio  St.  87:  Railway  Co.  v.  Eadie,  43  Ohio  St.  91, 
1  N.  E.  Rep.  519;  BenneU  v.  New  Jersey  R.  cfc  T,  Co.,  36  N.  J.  Law, 
225;  Railroad  Co.  v.  Stdnbretxner,  47  N.  J.  Law,  161;  RaUway  Co,  v. 
Shacldet,  105  111.  364. 

This  rule  is  established  by  authority,  commends  itself  to  the  reascm, 
was  properly  and  carefully  given  to  the  jury  for  their  guidance  by  the 
learned  judge  below,  and  the  judgment  below  is  affirmed. 


K'ANSAs  City,  Ft.  S.  &  M.  R.  Co.  v.  McDonald. 
{Circuit  Court  of  Appeals,  Eighth  Circuit.    June  13,  1893.) 

1.  Railroad  Companies — Collision  on  Crossing  Tracks— Ddtt  to  Stop. 

In  an  aotlon  for  personal  injuries  resulting  fMm  a  collision  of  trains  at  a  oross- 
ing  of  two  railroads,  it  cannot  be  said  as  a  matter  of  law  that  the  failure  of  plain- 
tin's  train  to  stop  absolutely  at  the  stopping  post  contributed  to  the  injury,  when 
it  appears  that  at  most  it  moved  slowly  past  the  post,  and  that  the  engineer  looked 
to  the  stopping  post  on  the  other  road,  and  no  train  was  then  in  sight. 

2.  Same— LooKiNO  and  Listening. 

While  it  is  the  duty  of  an  engineer  on  a  passenger  train  approaching  •  crossing 
of  another  railroad  to  use  due  care  to  ascertain  whether  a  train  is  approaching 
thereon.  It  cannot  be  said  as  a  matter  of  law  that  he  is  bound  to  listen,  m  addition 
to  lo(d(ing,  although  the  view  is  limited  by  obstructions. 
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S.  ComccT  o*  Tkial — Receitixs  Other  Vebdict  ik  Pbcsmob  <of  JmT. 

In  an  action  a^ntt  s  railroad  company  for  injuries  received  in  a  collision,  It  waa 
not  error  to  receive  and  hare  read  in  open  court,  and  in  the  preseoca  of  the  jury,  a 
verdict  against  defendant  in  another  action  for  injaries  oooaaioaed  by  the  same  oid- 
Msion. 
L  Thai.— RcBDTTAi. — Disoasnoir  ov  Cowt. 

AUowlne  testimony  bji  witnesses  in  rebuttal  to  be  given  In  anpport  of  the  evi- 
dence in  chief  is  within  the  discfetion  of  the  trial  court. 

In  Error  to  the  Circait  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Arkansas. 

Action  by  Harry  McDonald  against  the  Kansas  City,  Ft.  Scott  &  Mem- 
phis Railroad  Company  to  recover  damages  for  personal  injuries.  Ver- 
dict and  judgment  for  plaintiff.     Defendant  brings  error.     AfiBrmed. 

C.  H.  TrimhU,  I.  P.  Dana,  and  Frank  Hagerman,  (Adams  <fc  IHntbU 
and  WaUaee  Pratt,  on  the  brief,)  for  plaintiff  in  error. 

George  H.  Sandera  and  Mr.  WaiMm,  for  defendant  in  error. 

Before  Brewer,  Circuit  Justice,  Sanborn,  Circuit  Judge,  and  Shiras, 
District  Judge. 

SmsAS,  District  Judge.  On  the  9th  day  of  July,  1890,  a  collision 
occarxed  between  a  passenger  train  running  on  the  Little  Rock  &  Mem- 
phis Railway  and  a  freight  train  on  the  Kansas  City,  Ft.  Scott  &  Mem- 
phis Railroad,  at  a  point  where  the  lines  of  these  companies  cross  each 
other,  near  Hopefield,  in  Crittenden  county,  Ark.  The  defendant  in  er- 
ror was  the  conductor  in  charge  of  the  passenger  train,  and  for  the  inju- 
ries caused  him  by  the  collision  he  brought  suit  in  the  United  States 
circuit  court  for  the  eastern  district  of  Arkansas  against  the  Kansas  City 
Company,  claiming  that  the  collision  was  due  to  negligence  on  part  of 
the  persons  in  charge  of  the  freight  train.  The  answer  filed  in  the  cause 
denied  all  charges  of  negligence  against  the  defendant  company,  and 
averred  that  the  collision  was  due  to  the  negligence  of  those  in  control  of 
the  passenger  train  on  which  the  plaintiff  was  the  conductor.  Upon  the 
trial  before  the  court  and  jury  the  plaintiff  recovered  a  verdict,  upon 
which  judgment  was  entered,  to  reverse  which  the  railroad  company  has 
brought  the  case  to  this  court  upon  a  writ  of  error. 

The  evidence  on  behalf  of  the  plaintiff  below  was  to  the  effect  that  when 
the  passenger  train  on  the  Little  Rock  road  reached  the  stopping  post, 
which  was  located  about  200  feet  from  the  crossing,  it  came  to  a  dead 
halt;  that  the  engineer  looked  over  to  the  stopping  post  on  the  Kansas 
City  line;  that  no  train  was  then  in  sight  upon  that  road ;  that  there- 
npon  the  engineer  gave  two  blasts  of  the  whistle,  and  started  his  train 
forward  to  make  the  crossing;  that  from  the  time  he  started  his  train  in 
motion,  the  engineer  did  not  look  up  the  line  of  the  Kansas  City  road 
until  bis  engine  was  going  on  the  crossing.  The  testimony  of  the  only 
witness  introduced  on  behalf  of  the  defendant  company  was  to  the  effect 
that  the  passenger  train,  of  which  the  plaintiff  was  conductor,  did  not 
come  to  a  dead  halt  at  the  stopping  post,  but  slowed  down  its  speed  so 
that  it  was  not  running  at  a  rate  to  exceed  one  half  or  three  quarters  of 
a  mile  an  hour. 

Under  the  evidence  there  can  be  no  doubt  that  when  the  Little  Rock 
train  started  forward  from  its  stopping  post  the  train  on  the  Kansas  City 
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road  had  not  reache<l  its  stopping  post,  and  therefore,  according  to  the 
admitted  rule  in  such  i-ases,  the  Little  Rock  train  had  the  right  of  way. 
and  no  fact  is  made  to  appear  wMch  Bhould  have  caused  the  engineer 
to  forbear  starting  for  the  crossing. 

The  witnesses  for  both  parties  agree  in  the  st^itement  that  as  the  trains 
approached  the' crossing,  and  at  the  time  of  the  collision,  the  freight 
train  was  moving  more  rapidly  than  the  passenger  train;  and,  as  the  en- 
gine and  several  of  the  coaches  of  the  passenger  train  had  passed  the 
crossing  before  the  engine  of  the  freight  train  struck  the  passenger  train, 
it  is  demonstrated  that  the  latter  not  only  reached  the  crossing  first,  but 
also  that  the  engine  of  the  passenger  train  must  have  reached  the  point 
of  intersection  before  the  freight  engine  reached  its  stopping  post,  where 
it  should  have  been  halted  for  the  purpose  of  seeing  whether  the  cross- 
ing was  unobstructed. 

The  court  charged  the  jury  that  the  plaintiff  could  not  recover  unless 
the  collision  was  caused  by  negligence  in  the  management  of  the  freight 
train  on  the  defendant  road;  and,  further,  that  it  was  the  duty  of  the  en- 
gineer of  the  Little  Rock  train  to  exercise  due  care  in  going  over  the 
crossing  to  see  that  his  train  did  not  come  into  collision  with  a  train  on 
the  track  of  the  other  road ;  and  that  if,  by  the  exercise  of  doe  care,  he 
could  have  avoided  the  collision,  then  the  plaintiff  could  not  recover,  no 
matter  how  great  the  negligence  of  the  defendant  might  have  been. 

The  following  instruction  was  asked  on  behalf  of  the  defendant: 

"  It  was  the  duty  of  the  engineer  on  the  train  of  tlie  Little  Bock  &  Memphis 
Itailruad  to  stop,  look,  and  listen,  t)efore  going  over  tlie  crossing,  for  trains 
that  might  been  the  otiier  road.  If  he  failed  to  do  so,  and  thereby  contrib- 
uted to  produce  the  collision,  plaintilT  cannot  recover." 

The  court  refused  to  give  the  instruction,  on  the  ground  that,  unless  it 
was  qualified,  it  ought  not  to  be  given;  and  this  ruling  presents  the  ques- 
tion mainly  relied  on  by  counsel  for  the  railway  company  in  their  argu- 
ment for  a  new  trial.  In  determining  whether  there  is  or  not  error  in 
giving  or  reiusing  particular  instructions,  r^ard  must  be  had  to  the  dis- 
puted questions  of  fact  arising  in  the  case  in  band.  A  request  may  be 
put  in  such  fonn  that,  as  an  abstract  proix)sition  of  law,  it  may  be  well 
enough,  yet,  as  applied  to  the  facts  of  a  given  case,  it  may  be  mislead- 
ing. If  the  request  preferred  by  the  defendant  company  had  been  given 
as  asked,  the  jury  would  have  understood  therefrom  that  it  was  the  duty 
of  the  engineer  to  stop  his  train.  Now,  there  was  some  conflict  in  the 
evidence  as  to  whether  the  passenger  traiji  came  to  an  absolute  halt  at  the 
stopping  post,  or  whether  it  moved  slowly  by  the  same.  If  the  speed 
of  the  train  was  so  completely  checked  that  the  purpose  of  stopping  was 
fulfilled,  the  mere  fact  that  the  movement  of  the  train  was  not  absolutely 
halted,  under  the  circumstances  of  this  collision,  would  not  necessarily 
constitute  contributory  negligence  on  the  part  of  the  engineer.  If  the 
speed  of  tlie  train  was  checked  to  such  a  degree  that  when  it  came  to  the 
stopping  post  the  engineer  had  it  under  complete  control,  so  that  he  could 
properly  observe  the  surroundings  and  take  notice  of  a  train  coming  upon 
the  intersecting  line  of  railway,  as  readily  as  though  his  engine  was 
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brought  to  an  absolute  standstill,  then  it  could  not  be  said,  as  amntter  of 
law,  that  the  failure  of  the  engineer  to  stop  his  train,  in  the  absolute  sense 
of  that  term ,  was  an  act  of  Diligence  contributing  to  the  collision .  With- 
out any  qualification  of  the  request  preferred,  the  jury  would  have  prob- 
ably inferred  therefrom  that  nothing  short  of  a  stop  absolute  would  ful- 
fill the  duty  imposed  upon  the  engineer,  and  that  a  failure  in  that  re- 
spect would  require  a  finding  of  negligence  on  his  part  sufficient  to  defeat 
plaintifTs  right  of  recovery. 

Furthermore,  the  request  declared  it  to  be  the  duty  of  the  engineer  to 
look  and  listen,  or,  in  other  words,  it  declares  that  it  was  the  duty  of 
the  engineer  not  only  to  look,  but  also  to  listen,  for  an  approaching 
train.  The  engineer  testified  that  when  his  train  halted  at  the  stopping 
post,  he  looked  over  on  the  other  line  of  the  railway,  and  that  no  train 
wns  in  sight  thereon.  All  the  evidence  in  the  case  supports  this  state- 
ment of  the  engineer.  It  may  be  stated  that  the  point  of  intersection  [ 
of  these  lines  of  railway  is  in  a  heavily  wooded  country,  so  that  the  line 
of  vision  is  greatly  circumscribed.  As  already  said,  when  the  passenger 
train,  ha\'ing  passed  its  stopping  post,  started  for  the  crossing,  the  freight' 
train  had  not  appeared  in  sight,  nor  had  it  reached  the  stopping  post  on 
its  line.  The  theory  of  the  request  made  on  behalf  of  the  defendant  is 
that,  under  these  circumstances,  the  law  made  it  the  duty  of  the  engi- 
neer not  only  to  look,  but  also  to  listen,  for  an  approaching  train.  It 
was  his  duty  to  use  due  care  to  find  out  whether  there  was  a  train  ap- 
proaching on  the  other  road,  in  such  proximity  to  the  crossing  that  he 
could  not  safely  attempt  to  pass  over  it;  but  the  law  does  not  lay  do'wn 
the  sp>ecific  means  he  must  employ  in  ascertaining  whether  the  crossing 
could  be  .safely  attempted.  Our  common  knowledge  tells  us  that  the  eye^ 
is  the  organ  mainly  relied  upon  in  such  cases,  and,  if  the  engineer  ex-| 
ercised  a  careful  lookout,  it  cannot  be  said,  as  a  matter  of  law,  that  he 
must,  in  addition  thereto,  listen  for  the  approach  of  a  train.  If  the  re- 
quest had  left  it  to  the  jury  to  determine,  as  a  question  of  fact,  whether 
the  surroundings  were  such  that,  in  the  exercise  of  ordinary  care,  the 
engineer  should  have  listened  as  well  as  looked  for  an  approaching  train, 
then  the  proposition  would  not  be  objectionable,. but  as  it  was  framed  it 
asked  the  court  to  declare,  as  a  matter  of  law,  that  if  the  engineer  did 
not  listen  as  well  as  look,  then  he  was  guilty  of  negligence.  We  think 
the  refusal  of  the  trial  court  to  give  the  request  in  the  form  it  was  pre- 
sented was  not  only  proper,  but  that  it  would  have  been  error  to  havt 
given  it  ^^-ithout  changing  and  qualifying  it,  and  this  the  court  was  not 
required  to  do. 

It  is  also  assigned  as  error  that  during  the  trial  of  this  cause,  and  in 
the  presence  of  the  jury  in  the  box.  the  court  received  a  verdict  rendered 
in  the  case  of  Eugenia  Stoner  vs.  'Hie  Defendant  ComjMny  and  the  Little 
Rock  6c  Memphis  RaUtoay  Oompany,  which  was  a  suit  by  a  passenger  to 
recover  damages  for  injuries  received  in  the  same  collision,  and  in  which 
(he  jury  found  against  the  defendant  herein,  but  in  favor  of  the  Little 
Rock  Cbmpany .'  It  cannot  be  assumed  that  the  jury  engaged  in  the  trial 
of  the  case  at  bar  would  understand  that  the  verdict  read  in  their  hearing 
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formed  any  part  of  the  evidence  submitted  to  their  consideration.  As 
men  of  ordinarj  intelligence,  they  must  have  known  that  the  reception 
aiid  reading  ot  the  verdict  rendered  in  the  other  case  was  not  part  of 
the  trial  in  which  they  were  sitting  as  jurors,  but  was  a  matter  wholly 
aside  therefrom.  The  fact  that  they  obtained  knowledge  of  the  verdict 
in  the  Staner  Cum  by  hearing  it  read  in  open  court  cannot  be  assumed 
to  have  affected  their  judgment  in  any  d^ree  other  or  different  from 
what  would  have  beau  the  effect,  if  they  had  obtained  knowledge  of  it 
byi«ading  the  newspapers,  or  by  hearing  the  record  of  the  court  pro- 
ceedings read  in  the  usual  open  and  public  manner;  and  certainly  it 
would  not  be  claimed  that,  because  the  jury  learned  in  either  of  these 
ways  of  the  rendition  of  the  verdict  in  the  SUmer  Oaae,  they  were  dis- 
qualified from  sitting  as  a  jury  in  the  case  at  bar. 

Several  assignments  of  error  are  based  upon  the  action  of  the  trial 
court  in  permitting  witnesses  to  be  called  in  rebuttal  whose  testimony 
was  in  support  of  that  given  in  chief,  but  this  was  a  matter  so  clearly  with- 
in the  discretion  of  the  trial  court  that  counsel  did  not  press  the  point 
In  oral  argument,  and  we  need  only  say  that  no  error  appears  therein. 

The  case  was  fairly  sent  to  the  jury  on  the  question  of  negligence  on 
part  of  the  defendant  company,  and  of  contributor}'  negligence  in  the 
running  of  the  train  of  which  the  plaintiff  was  conductor,  and  nothing 
is  shown  impeaching  tlie  correctness  of  the  verdict  under  the  evidence, 
whence  it  follows  that  of  right  the  judgment  rendered  should  beaflirmed, 
at  the  cost  of  plaintiff  in  error,  and  it  is  so  ordered.     Affirmed. 


Northern  Pac.  R.  Co.  v.  Peterson. 

(Circuit  CouH  of  Appeals,  Eighth  Circuit.  June  20, 1892.> 

No.  52. 

1.  Master  ist>  Skhva\t— Neguoenoe  op  Vice  PiiixciPAt. 

The  foreman  of  an  extra  ^ang  of  track  repairers,  whose  sole  duty  it  was  to  super- 
vise the  work  of  track  repairing  over  some  18  or  40  miles  of  the  roadbed  of  a  rail- 
road company,  to  hire  the  men  necessary  to  do  that  work,  and  to  direct  the  opera- 
tions of  the  force  so  employed,  is  a  vice  principal,  for  whose  negligence  the  rail- 
!  road  companv  is  liable,  where  a  workman  in  said  gang  was  injurM  while  under 
'  his  orders.  RiiUwny  Co.  v.  Hohh,  5  Sup.  Ct.  Rep.  1S4,  112  U.  8,  377,  construed; 
Woods  V.  Lindvatl,  48  Fed.  Rep.  (iJ,  4  U.  S.  App.  49,  followed. 

2.  Fellow  Servants— Wisconsin  Rile  in  Fedebal  Coubts. 

A  workman,  while  acting  under  the  orders  of  the  foreman  of  a  gang  of  track  re- 
pairers, was  injured  in  the  state  of  Wisconsin.  Held,  in  accordance  with  the  fed- 
eral adjudications,  the  question  involving  the  construction  of  no  statute  of  tho 
state,  that  the  (oremao  was  not  a  fellow  servant,  although  the  rule  of  law  was 
otherwise  in  Wisconsin. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Minnesota. 
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Action  by  Samael  Peterson  against  the  NoHhem  Pacific  Railroad  Com- 
}iany  to  recover  damages  for  personal  injuries.  Verdict  and  judgment 
for  plaintiff.     Defendant  brings  error.     Affirmed. 

Statement  by  Thayek,  District  Judge: 

The  case  disclosed  by  the  record  is  as  follows:  The  defendant  in  err 
Tor,  who  was  plaintiff  in  the  lower  court,  recovered  a  judgment  in  the 
sum  of  $2,-500  for  injuries  sustained  while  in  the  service  of  the  Northern 
Pacific  Railroad  Company,  in  consequence  of  being  thrown  from  a  hand 
car  on  which  he  was  riding.  At  the  time  of  the  accident  the  plaintiff 
had  been  working  for  about  one  month  as  an  ordinary  laborer,  with  an 
extra  gang  of  track  repairers  on  the  defendant  company's  road  between 
Little  Canada  and  Old  Huperior,  in  the  state  of  Wisconsin.  The  repairs 
then  in  progress  extended  over  three  sections,  or  about  18  or  20  miles 
of  roadbed,  and  were  in  charge  of  a  foreman  by  the  name  of  Henry 
Holverson.  The  work  being  done  consisted  in  putting  in  new  ties  where 
needed,  and  in  lining  up  and  surfacing  the  track.  As  foreman  in  charge 
of  the  work  Holverson  had  full  authority,  as  occasion  required,  both  to 
hire  and  dischaq^  the  men  composing  the  extra  gang  of  track  repairers. 
The  force  at  the  time  of  the  accident,  and  usually,  consisted  of  13  per- 
sons besides  the  foreman,  and  it  appears  to  have  worked  under  the  ex- 
clusive supervision  and  control  of  Holverson,  who  supplied  the  men  with 
tools  and  materials,  and  directed  where,  when,  and  how  all  work  under- 
taken by  the  extra  gang  should  be  done.  Besid«8  the  extra  gang  of  track 
repairers,  there  were  three  other  regular  crews  of  section  men  at  work  on  the 
three  sections  over  which  Holverson's  jurisdiction  extended,  and  there 
is  some  testimony  in  the  record  tending  to  show  that  the  regular  crfews 
were  also,  to  some  extent,  subject  to  Holverson's  orders.  The  men  com- 
posing the  extra  gang  were  transported  each  day,  with  their  tools  and 
equipments,  to  and  from  their  place  of  labor  by  two  hand  cars  furnished 
by  the  defendant  company.  Holverson  always  accompanied  and  had 
command  of  the  party  on  these  trips,  and  usuallj'  took  a  position  on  the 
front  car,  so  as  to  look  out  for  obstructions  ahead  and  to  give  orders 
when  to  stop.  On  one  of  these  trips,  as  the  party  were  returning  to  Su- 
perior from  their  day's  labor,  Holverson  set  the  brake  on  the  front  hand 
car  as  it  was  rounding  a  sharp  carve  in  a  cut,  to  avoid  overtaking  a 
woman  who  appeared  to  him  to  be  on  a  trestle  some  60  or  70  yards 
ahead  of  the  hand  car.  The  two  hand  cars  were  running  at  the  time  at 
a  rate  of  speed  variously  estimated  at  from  7  to  15  miles  per  hour,  and 
were  from  45  to  60  feet  apart.  A  collision  occurred  almost  instanta- 
neously, in  consequence  of  the  sudden  stoppage  of  the  front  hand  car,  by 
which  that  car  was  thrown  violently  from  the  track,  and  the  plaintiff, 
who  was  riding  thereon,  was  seriously  injured.  On  the  trial  in  the  cir- 
cuit court  the  plaintiff  below  contended,  and  the  jury  undoubtedly 
found,  that  the  collision  was  due  to  the  culpable  negligence  of  Holver- 
son in  stopping  the  front  hand  car  too  suddenly,  without  giving  any 
warning  to  the  crew  of  the  rear  car.  The  defendant  contended  that  the 
accident  abould  be  attributed  to  the  fault  of  the  crew  on  the  rear  car,  in 
running  too  close  to  the  front  car,  in  violation  of  Holverson's  express  or- 
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dere;  bat  the  jury  evidently  discarded  that  view  as  aot  warranted  by  the 
evidence. 

lUden  R.  Sdmea,  for  plaintiif  in  error. 

The  question  in  this  case  is,  will  this  court  adopt  the  ifoctrtne  that  the 
mere  matter  of  suoordinatlon  determines  the  liability  of  tb»employer;  that 
whenever  one  employe  is  subject  to  the  orders  of  another  employe  the  negli- 
gence  of  the  latter  is  tlie  negligence  of  the  employer? 

Where  it  is  once  admitted  tliat  there  are  some  servants  who  are  fellow- 
servants,  for  whose  negligence  the  employer  is  not  responsible  to  another 
servant  while  in  the  line  of  their  employment,  then  the  only  logical  limita- 
tions are  the  ones  adopted  by  New  York,  Massachusetts,  and  many  other 
states,  viz..  that  the  master  is  responsible  to  his  servant  for  the  negligence 
of  another  servant  in  the  performance  of  all  such  duties,  and  onl|r  such  as 
the  master  is  required  to  see  are  performed.  The  growth  of  business  and 
the  enlargement  of  enterprises  has  extended  the  master's  duties,  but  they  are 
all  reducible  to  this  rule.     Farioell  v.  Railroad  Co.,  4  Mete.  (Mass.)  49. 

After  all  the  courts  of  this  country  bad  admitted  that  there  was  a  doctrine 
of  nouliability  on  the  master's  part  for  the  act  of  a  fellow  servant,  they 
found  it  impossible  to  logically  make  any  different  limitations  than  the  one 
above  referred  to.  For  this  reason  many  of  the  decisions  announcing  the 
superior  servant  doctrine  are  an  argumentnm  ad  hominem,  or  a  mere  state- 
ment that  the  superior  was  not  a  fellow  servant;  but,  wherever  the  courts 
have  attempted  to  extend  the  limitatTons  of  the  doctrine  with  an  argument, 
it  is  based  on  the  logic  of  the  Farwell  Case,  and  will,  upon  an  examinntion, 
be  found  to  be  based  on  the  failure  of  the  servant  to  use  care  in  supplying 
tools  or  appliances.  Some  cases  have  held  that  the  original  rule  was  based 
on  public  policy,  that  public  policy  now  requires  a  different  rule,  and  tbere- 
.fore  the  fellow  servant  doctrine  should  be  done  away  with,  and  in  support  of 
this  cite  the  fact  that  several  states  have  abolished  the  rule  by  act  of  the  leg- 
islature. If  public  policy  requires  the  changing  of  a  principle  of  law  estab- 
lished by  a  long  line  of  decisions,  it  is  the  duty  of  the  legislature  to  change 
it,  and  not  the  court;  and  the  fact  thnt  some  zitates  have  modified  or  abolished 
it  by  statute  is  rather  an  argument  against  the  policy  of  a  court  changing 
the  rule  than  in  favor  of  it.  The  result  which  such  action  on  the  part  of  the 
court  will  produce  is  apparent  in  the  present  case.  The  decisions  of  Wiscon- 
sin, where  this  action  arose,  follow  the  Massachusetts  doctrine,  and  Ilolver- 
son  would  there  be  held  to  be  a  fellow  servant  with  plaintiff.  The  legisla- 
ture of  AVisconsin.  however,  in  1889,  thinking  that  the  common-law  rule 
should  be  changed,  passed  a  statute  (see. mpra)  modifying  the  role  by  mak- 
ing a  railroad  company  responsible  to  an  employe  for  damages  caused  by  the 
negligence  of  any  train  dispatcher,  telegraph  operator,  superintendent,  yard- 
master,  conductor,  or  engineer,  or  of  any  other  employe  who  has  charge  or 
control  of  any  stationary  signal,  target,  point,  block,  or  switch.  However, 
under  the  decisions  of  Wisconsin,  the  defendant  would  still  not  be  liable  to 
the  plaintiff  for  the  negligence  of  Holverson;  but  the  plaintiff  comes  into 
this  court,  and  asks  that  the  laws  of  Wisconsin  be  amended  so  as  to  give  him 
a  cause  of  action.  The  statute  may  not  be  exclusive,  or  this  court  bound  by 
the  decisions  of  Wisconsin,  but,  if  the  doctrine  of  nonliability  Is  to  l>e  modi- 
fied on  the  ground  of  public  policy,  it  is  submitted  the  expression  of  the  leg- 
islature of  Wisconsin  as  to  what  that  public  policy  in  Wisconsin  should  be  is 
entitled  to  consideration. 

The  Ross  Case  (Kailway  Co.  v.  Koss,  112  U.  S.  377,  5  Sup.  Ct.  Rep.  184) 
seems  to  be  the  foundation  of  most  of  the  efforts  to  break  down  the  old-es- 
tablished doctrine  on  this  question,  as  predicted  it  would  be  in  the  dissenting 
opinion.    It  has  been  cited  as  supporting  the  superior  servant  doetrine.  and 
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as  often  denied.  It  did,  however,  IioM  that,  under  the  facts  established  in 
that  case,  the  conductor  was  the  vice  principal,  and  not  a  fellow  servant  of 
the  engineer  on  a  train;  but  that  was  all  that  was  decided,  and  the  court  ex- 
pressly limit  its  decision  to  the  ease  before  it,  and  decline  to  lay  down  the 
doctrinecontendedforbydefendantinerror  In  the  present  case.  Those  whose 
tendencies  were  in  favor  of  the  superior  servant  doctrine  have,  however,  held 
that  the  decision  sustained  that  principle.  Tbe  duties  of  the  conductor,  as 
proved  in  that  case,  were  the  Same  as  those  of  the  train  dispatcher  or  super- 
intendent, and  were  duties  that  the  master  owed  to  the  servant,  (see  Lewis 
V.  Seifert,  116  Pa.  St.  628, 11  Atl.  Uep.  514;)  but  the  duties  of  the  conductor, 
as  proved  tlierein,  were  not  such  as  his  duties  really  are,  and  to  that  fact 
alone  has  been  due  much  of  the  dissension  this  decision  has  caused.  In 
CoyTU  V.  Railroad  Co.,  133  U.  S.  370,  10  Sup.  Ct.  Hep.  382,  the  question  of 
superior  servant  doctrine  was  one  of  the  points  in  the  case,  but  the  court  de- 
cided it  on  another, 'and  in  regard  to  that  say:  "These  views  being  conclu- 
sive in  favor  of  defendant,  it  is  unnecessary  to  consider  the  broader  grounds 
[that  tbe  foreman  was  a  fellow  servant]  urged  in  support  of  the  judgment 
below. "  This  would  tend  to  show  that  the  supreme  court  did  not  consider 
that  it  bad  already  committed  itself  to  tbe  superior  servant  doctrine  by  tbe 
Rojix  Case. 

The  Ros-^  Cane  has  been  cited,  interpreted,  and  applied  in  the  following  fed- 
eral decisions:  Quiun  V.  Lighterage  Co., '^Fe6.  Hep.  36S;  Qarrahy  \ .  Rail- 
road Co..  25  Fed.  Uep.  258;  Howard  \.  RaUvxty  Co.,  26  Fed.  Uep.  887: 
Anderwn  v.  Witutmi,  31  Fed.  Bep.  628;  Van  Wickle  v.  Railway  Co.,  32 
Fed.  Uep.  278;  Enston  v.  Railway  Co.,  Id.  893;  Van.  Avery  v.  Railroad  Co., 
35  Fed.  Rep.  40;  Ueckman  v.  Mackey,  Id.  363;  Hardy  v.  Railroad  Co.,  36 
Fed.  Uep.  657;  The  Egyptian  Monarch,  Id.  773:  Borgman  v.  Railway  Co., 
41  Fed.  Uep.  667;  Ragsdale  v.  Railroad  Co.,  42  Fed.  Bep.  383;  Railroad 
Co.  ▼.  Wilson,  (8th  Circuit,)  48  Fed.  Bep.  61;  Woods  v.  Lindvalt,  Id.  73. 

A  few  of  the  foregoing  decisions  support  the  superior  servant  doctrine,  but 
tbe  majority  not  only  oppose  it.  but  iissert  that  tbe  Ross  Case  does  not  in  any 
sense  either  approve  or  support  it. 

The  case  of  Easton  y.Jiailway  Co.,  supra,  holds  that  when  an  accident 
occurs  in  Texas  the  law  of  fellow  servants,  as  decided  by  the  Texas  state 
courts,  will  control  in  the  federal  court.  See,  also,  Borgman  v.  Railway  Co., 
supra.  Also,  in  a  late  case  in  Ohio,  {Alexander  v.  Pennsylvania  Co.,  30 
N.  E.  Bep.  69,)  the  supreme  court  of  that  state  held  that  when  tbe  accident 
occurred  in  Pennsylvania,  the  man  having  been  employed  and  working  in 
Pennsylvania,  they  would  apply  the  laws  of  Pennsylvania  to  the  case.  And 
the  negligence  complained  of  having  been  the  negligence  of  a  foreman  for 
.  whose  negligence  in  Ohio  the  defendant  would  have  been  liable,  but,  under 
the  decisions  of  Pennsylvania  the  defendant  not  being  liable,  the  Ohio  court 
nonsuited  the  plaintiff. 

Railroad  Co.  v.  Wilson,  above,  and  Woods  v.  Lindvall,  have  not  neces- 
sarily committed  this  court  to  the  superior  servant  doctrine.  It  was  not  nec- 
essary in  either  of  those  decisions  for  the  court  to  so  hold,  nor  did  it.  In 
tbe  Srst  case  the  track  was  improperly  laid,  owing  to  the  negligence  of  the 
roadmaster,  and  this  defect  in  the  track  caused  the  accident.  In  the  second 
case  tbe  roan  in  charge  of  building  a  trestle  was  negligent  in  the  genend 
plan  of  the  work,  and  exposed  the  plaintiff  to  a  danger  that  he  did  not  know 
of  and  conid  not  understand.  In  both  cases  the  man  whose  negligence  caused 
tbe  accident  had  general  charge  of  the  mode  and  manner  of  doing  ttie  work, 
and  the  method  and  manner  used  was  in  itself  defective.  The  court  furtlter 
held  that  in  tnith  cases  the  authority  of  the  man  in  charge  was  of  so  general 
and  extended  a  character  that  In  that  management  and  control  he  was  repre- 
senting the  company,  within  the  decision  in  tbe-  Ross  Case,  and  that  it  is  as 
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ranch  the  duty  of  the  master  to  lay  down  proper  rules  and  regulations  for  tlie 
management  and  conduct  of  bis  business  as  to  furnisb  other  safe  instrumen- 
talities or  tools  for  performing  the  worlc. 

Henry  J.  Gjerisen  and  Lars  M.  Rand,  for  defendant  in  error. 
Before  Sanborn,  Circuit  Judge,  and  Shiras  and  Tbayerj  District 
Judges. 

Thayer,  District  Judge,  after  stating  the  case  as  above,  delivered  the 
opinion  of  the  court. 

The  chief  question  in  this  case,  and  the  only  one  which  we  deem 
it  necessary  to  consider,  is  whether,  on  the  state  of  facts  disclosed  by 
the  record,  Peterson,  the  pla,intiff,  and  Holverson,  the  foreman,  were 
fellow  servants.  The  issue  concerning  the  alleged-  negligence  of  the 
crew  on  the  rear  hand  car  was  fairly  presente<l  by  the  chaise  of  the 
lower  court,  and  the  jury  have  determined  that  issue  adversely  to  the 
contention  of  the  defendant  company.  It  may  be  conceded  that  under 
th(3  rule  which  prevails  in  Wisconsin,  where  the  accident  occurred,  and 
in  some  other  states  as  well,  Peterson  and  Holverson  would  be  regarded 
as  fellow  servants,  notwithstanding  the  difference  in  their  rank;  and 
prior  to  the  decision  in.  Railway  Co.  v.  Ross,  112  U.  S.  377,  5  Sup.  Ct. 
Rep.  184,  such  would  probably  have  been  the  conclusion  reached  by  a 
majority  of  the  federal  courts,  following  in  that  respect  what  seems  to 
have  been  the  weight  of  authority  Ijefore  that  case  was  decided.  But 
as  the  question  that  we  have  to  decide  in  the  case  at  bar  is  one  of  gen- 
eral law,  which  does  not  involve  any  construction  or  interpretation  of 
the  statutes  of  the  state  of  Wisconsin,  we  must  determine  it  in  accord- 
ance with  federal  adjudications  and  the  principles  enunciated  in  the 
Ross  Case,  as  we  understand  and  construe  it.  That  case  has  som^ 
times  been  regarded  as  establishino  no  more  than  what  has  been  termed 
the  doctrine  of  "departmental  control."  In  other  words,  it  has  beeji 
contended,  with  great  plausibility  and  vigor,  that  the  aise  merely  de- 
cides that  a  person  is  a  vice  princijial  only  when  he  has  control  of  an 
important  department  of  the  master's  service,  and  that  within  the  mean- 
ing of  the  rule  n  conduclor  of  a  railway  train  has  charge  of  a  depart- 
ment, and  is  not  a  fellow  servant  of  other  employes  of  the  master  en- 
gaged in  operating  the  same  train.  Iluward  v.  Railway  Co.,  26  Fed.- 
Rep.  837. 

But  we  think  that  it  is  hardly  peruiissiJjle  to  place  such  an  arbitrary 
limitation  upon  the  scope  of  that  decision,  in  view  of  the  reasoning  on 
which  the  case  rests,  and  the  authorities  cited  in  its  support.  Speak- 
ing for  the  majority  of  the  court,  Jlr.  Justice  Field  uses  the  following 
language: 

"There  is,  in  our  judgment,  a  clear  distinction  to  be  made  in  tbeir  relation 
to  their  common  principal  between  servants  of  a  corporation  exercising  no 
supervision  over  others  engaged  with  them  in  the  same  em4)loymeut,  and 
agents  of  the  corporation  clothed  with  the  control  and  management  of  u 
distinct  department,  in  which  their  duly  is  entirely  that  of  direction  antl 
superintendence.  A  condwrtor,  having  the  entire  control  and  management 
of  a  railway  train,  occupies  a  very  different  position  from  the  brakeman,  Iha 
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porters,  and  other  subordinates  employed.  He  is  la  fact  aod  should  be 
treated  as  tlie  personal  representativeof  the  corporation  for  whose  negligence 
it  is  responsible  to  subordinate  servants." 

This  we  understand  to  be  an  explicit  statement, of  a  general  rule  by 
wiiich  to  determine  in  any  given  case  Avhether  a  penion  occupies-the 
relation  of  a  vice  principal  or  a  fdlow  servant.  And  the  test  appli- 
cable to  the  determination  of  that  qnestion  is  not  whether  the  persoh'  has 
charge  of  an  important  department  of  the  master's  service,  but  whether 
hia  duties  are  exclusively  those  of  supervision,  direction,  and  control 
over  a  work  undertaken  by  the  master,  and  over  subordinate  employes 
engaged  in  such  work  whose  duty  it  is  to  obey,  and  whether  he  ha» 
been  vested  by  the  common  master  with  such  power  of  supervision  and 
management.  The  other  view,  that  the  question  whether  a  person  is  a; 
vice  principal  is  to  be  determined  solely  by  the  magnitude  or  impor- 
tance of  the  work  that  may  have  been  committed  to  his  charge,  is  Qpeu 
to  the  objection  that  it  furuishes  no  practical  or  certain  test  by  which: 
te  detennine  in  a  given  case  whether  an  employe  has-  been  vested  with* 
stich  departmental  control,  or  has  been  "so  lifted  up  in  the  grade  and 
«xtent  of  his  duties"  as  to  constitute  him  the  per^nal  representative 
of  the  master.  That  this  would  frequently  be  a  difficult  and  embar- 
rassing question  to  decide,  and  that  courts  would  ditl'er  wiriely  in  their 
views,  it  the  doctrine  of  departmental  control  was  adopted,*  is  well 
illnstrated  by  the  case  of  Bergman  v.  Railioay  Co.,  41  Fed.  Rep.  667, 
669.  We  are  of  the  opinion,  therefore,  that  -the  nature  and. chstractec 
of  the  respective  duties  devolved  uiK>n  and  perforjued  by  persons  in  the 
same  common  employment  should  in  each  instance  determine  whether 
they  ate  or  are  not  fellow  servants,  and  that  such  relation  should  not  be 
deemed  to  exist  between  two  employes  wliere'  the'  fatiction  of  one  is  to 
exercise  supervision  and  control  over  some  work  undertaken  by  the 
master  which  requites  supervision,  and  over  t?ubordinate  servants  en- 
gaged in  that  work,  and  where  the  other  is  not  vested  by  the  master 
^vith  any  such  power  of  direction  or  management.  The  views  which  we 
have  tlius  expressed  concerning  the  proper  interpfetati6n  of  th|e'iJb«» 
Cage  were  substantially  stated  by  this  court  in  the  recent  case  o(  Woods 
V.  Lindvall,  4  U.  S.  App.  49,  and  48  Fed.  Kiep.  62.  We  believe  that 
they  are  also  in  accord  with  the  view  generally  entertained  by  other 
courts,  and  by  the  orofession,  concerning  the  scope  and  effect  of  that 
decision.     Shear.  &  R.  Neg.  (4th  Ed.)  §  226.     , 

On  the  trial  in  the  circuit  court  there  was  no  substantial  controversy 
as  to  the  relative  functions  of  Peterson  and  Holverson.  It  was  practi- 
cally conceded  that  Holverson's  sole  duty  Was  to  supervise  the  work  of 
track  repairing  ovqr  some  18  or  20  miles  of  the  defendant's  road,  to  hire 
the  men  necessary  to  do  that  work,  and  to  direct  th|3  operations  of  the 
force  so  employed.  He  controlled  the  force  engaged  in  that  wofk  as 
fully  and  effectually  as  any  other  agent  or  officer  o^  th6  defendant  com- 
pany could  have  done.  On  the  other  hand,  Peterson  was  an  orc^inary 
laborer,  who  had  been  employed  by  the  foreman  as  a  member  of  the 
extra  gang  of,  track  repairers.  .  ,'  I 
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At  tbe  conclusion  of  the  testimony  the  trial  coart  churged  the  jnrf , 
with  respect  to  the  relation  existing  between  the  two  employes,  in  the 
following  language: 

"Whether  HolTeraon  was  a  fellow  servant  of  tbe  plaintiff  or  not  depends 
on  tbe  relation  be  sustained  to  the  defendant  company;  and  tbe  court  in- 
stracts  you  that  if  you  tind  from  the  evidence  that  Holverson  was  a  'foreman 
of  an  extra  gang'  for  tbe  defendant  company,  and  that  as  such  foreman  be 
bad  the  charge  and  superintendence  of  putting  in  ties  and  lining  and  keeping 
in  repair  three  sections  of  tbe  defendant's  road;  that  he  hired  tbe  gang  of 
bands,  about  thirteen  in  number,  to  do  this  work  for  the  company,  and  bad 
tbe  exclusive  charge  and  direction  and  management  of  said  gang  of  bands  in 
all  matters  connected  with  their  employment,  and  was  invested  with  author- 
ity  to  hire  and  discbarge  the  ttands  to  do  said  work  at  bis  discretion;  and 
that  plaintiff  was  one  of  the  gang  of  hands  so  hired  by  Holverson;  and  that, 
the  plaintiff  was  subject  to  tbe  authority  of  Holverson  in  all  matters  relating 
to  his  duties  as  a  laborer, — then  the  plaintiff  and  Holverson  were  not  fellow 
servants  in  tbe  sense  that  will  preclude  tbe  plaintiff  from  recovering  from 
the  railroad  company  damages  for  any  injury  be  may  have  sustained  through 
the  negligence  of  Holverson,  acting  in  the  course  of  his  employment  as  such 
foreman." 

In  view  of  what  has  already  been  said,  we  are  unable  to  hold  that 
tbe  trial  court  erred  in  giving  the  foregoing  instruction.  We  are  equally 
unable  to  say  that  the  court  erred  in  refusing  to  direct  the  jury  as  a 
matter  of  law  that  Holverson  and  Peterson  were  in  fact  fellow  servants. 
As  these  are  the  only  substantial  errors  assigned,  the  judgment  of  tbe 
circuit  court  must  be  and  it  is  hereby  af&rmed. 


McNos  et  al.  v.  Southern  Pac.  Co. 
«Hrcu«  Court  qf  Appeala,  Fifth  Circuit.) 
Nair. 

Dbath  bt  Wkohsvui.  Act— liimTATiON— Cohpuct  of  Laws. 

In  an  action  for  wrongful  death  occurrlDg  in  another  state,  tha  ttatnto  of  limit*- 
tiont  of  the  fomm  govema,  unlesa  the  statute  giving  the  right  of  action  in  audi 
other  state  itself  prescribes  a  limitatioo. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Texas. 

Action  by  Refugio  and  Jose  Munos,  minors,  by  their  next  friend, 
Juan  D.  Ochoa,  against  the  Southern  Pacific  Company.  Judgment  for 
defendant  on  demurrer  to  plaintiffs'  petition.  Plaintifis  bring  error. 
Affirmed. 

MUUird  Pattaton,  C.  N.  BwkUr,  J.  A.  Buckler,  and  John  MUehdl, 
for  plaintiffs  in  error. 

Henry  J.  Leovy  and  Joseph  Paxton  Blair,  for  defendant  in  error. 

Before  Locek,  District  Judge,  and  Pardee  and  McCormick,  Circuit 
Judges. 

Pardee,  Circuit  Judge.  This  suit  was  commenced  March  20,  1891, 
to  recover  damages  for  the  death  of  a  parent,  allied  to  have  been  caused 
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by  defendant's  negligence,  in  the  territory  of  Now  Mexico,  on  February 
17,  1888.  Tbe  suit  was  instituted  under  article  2308  of  the  Compiled 
Lairs  of  New  Mexico  of  1884,  as  follows: 

"Whenever  any  person  shall  die  from  any  injury  resulting  from,  or  oc- 
casioned by,  tbe  negligence,  uoskillf  ulness,  or  crimiuRl  intent  of  any  oflBcer, 
agent,  servant,  or  employe,  whilst  running,  conducting,  or  managing  any 
locomotive,  car.  or  train  of  cars,  or  of  any  driver  of  any  stagecoach  or  other 
public  conveyance,  whilst  in  charge  of  the  same  as  driver,  and  when  any  pas- 
senger shall  die  from  any  injury  resulting  from,  or  occasioned  by,  any  defect 
or  insufficiency  in  any  railroad,  or  any  part  thereof,  or  in  any  locomotive  or 
car,  or  in  any  stagecoach  or  other  public  conveyance,  the  corporation,  indi- 
vidnal,  or  individuals  in  whose  employ  any  such  oHicer.  agent,  servant,  em- 
ploye, engineer,  or  driver  shall  be  at  the  time  such  injury  was  committed,  or 
who  owns  any  such  railroad,  locomotive,  car,  stagecoach,  or  other  public  con- 
veyance at  the  time  any  injury  is  received,  resulting  from  or  occasioned  by  any 
defect  or  insufficiency  above  declared,  shall  forfeit  and  pay,  for  every  person 
or  passenger  sodding,  the  sum  of  five  thousand  dollars,  which  may  be  sued  for 
and  recovered — First,  by  the  husband  or  wife  of  the  deceased;  or,  second,  if 
there  be  no  husband  or  wife,  or  if  he  or  she  fails  to  sue  within  six  months 
after  such  death,  then  by  the  minor  child  or  children  of  the  deceased ;  or,  third, 
if  such  deceased  be  a  minor,  and  unmarried,  then  by  the  father  and  mother, 
who  may  join  in  the  suit,  and  eacli  shall  have  an  equal  intei'est  in  the  judg- 
ment; or,  if  either  of  them  be  dead,  then  by  the  survivor.  In  suits  instituted 
under  this  section,  it  shall  be  competent  for  tlie  defendant  or  his  defense  to 
show  that  the  defect  or  insufiBciency  named  in  this  section  was  not  a  negli- 
gent defect  or  insufHciency." 

Article  2316  of  said  Compiled  Laws  and  a  subsequent  section  of  the 
original  act  provide<l  as  follows: 

'*£very  action  instituted  by  virtue  of  the  provisions  of  this  act  must  be 
brought  within  one  year  after  the  cause  of  action  shall  have  accrued,  or  after 
this  met  shall  go  into  effect." 

Article  2316  was  expressly  repealed  by  Sess.  Laws  N.  M.  1887,  c.  2, 
and  chapter  2,  Sess.  Laws  1887,  was  repealed  by  Sess.  Laws  N.  M. 
1889.  Among  other  exceptions  filed  by  the  defendant  to  the  said  suit 
was  the  following,  numbered  5: 

"Further  specially  excepting  to  the  defendant's  said  third  amended  original 
petition,  the  defendant  says  that  the  same  shows  upon  its  face  that  the  action 
brought  was  not  instituted  within  the  time  required  by  law,  and  that  plaintiffs 
are  barred  and  precluded  from  recovery  by  conditions  and  limitations  of  law; 
and  of  this  defendant  prays  the  judgment  of  the  court." 

On  the  trial  the  court  held  that  section  2316,  c.  23,  Comp.  I^awsN. 
M.,  was  repealed  (1887)  by  Sess.  I^ws  N.  M.  1887,  c.  2,  and  that  this 
repealing  statute  was  by  the  legislature  of  New  Mexico  repealed  by  Sess. 
Laws  1889,  c.  75,  and  that  the  effect  of  the  enactment  of  1889,  which 
repealed  the  repealing  statute  of  1887,  was  to  revive  section  2316,  c.  23, 
Comp.  Laws  N.  M.,  and  thereupon  sustained  said  exception  No.  5,  and 
directed  judgment  for  defendant,  dismissing  plaintifTs  suit. 

Tbe  main  argument  of  the  case  in  this  court  has  been  as  to  the  cor- 
rectness of  that  ruling,  which  presents  the  very  interesting  question  as 
to  whether  the  common  law  prevails  in  the  territory  of  New  Mexico,  and, 
if  so,  bow  far  it  has  been  modified  by  the  statutes  of  tbe  United  States. 
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Sections  12  and  1891 ,  Rev.  St.  U.  S.  The  view  that  we  take  of  the  case 
does  not  require  us  to  pass  upon  the  question  thus  presented.  If  section 
2316  of  the  Compiled  I^ws  of  New  Mexico  was  revived  by  the  repeal  of 
the  repealing  act  in  question,  then  the  judgment  of  the  court  below  sus- 
taining the  statute  of  limitation  for  one  j'ear  was  correct.  On  the  other 
hand,  if  the  said  section  2316  of  the  Compiled  Laws  of  New  Mexico  was 
not  revived  by  the  repeal  of  the  reptealing  act,  then  there  was  no  period 
of  limitation  prescribed  aa  a  part  of  the  remedy  given  by  section  2308 
of  the  Compiled  Laws  of  New  Mexico,  under  which  the  present  action 
was  brought,  otherwise  than  as  provided  by  the  general  law  of  limita- 
tions in  said  territory,  in  which  case  the  laws  of  Texas  in  regard  to  the 
limitation  of  actions  would  apply.  Article  3202,  Rev.  St.  Tex.,  pro- 
vides: 

"There  shall  be. commenced  and  prosecuted  within  one  year  after  the  cause 
of  action  shall  have  accrued,  and  not  afterwards,  all  actions  or  suits  in  court,, 
of  the  following  description:  *  *  *  (4)  Actions  for  injuries  done  to  the 
person  of  another,  where  death  ensued  from  such  injuries;  and  the  cause  of 
action  shall  be  considered  as  having  accrued  at  the  death  of  the  pifrty  in- 
jured." , 

Under  this  statute  the  ruling  of  the  court  below  must  be  aCRrmed, 
because  the  action  was  not  brought  within  one  year  aftet  it  accrued. 
"I^aws  limiting  the  time  of  bringing  suits  constitute  a  part  of  the  lex  fori 
of  every  country;  they  are  laws  for  administering  justice,  one  of  the  most 
sacred  of  sovereign  rights."  Hawkins  v.  Baniey,  5  Pet.  457;  McElmoyle 
V.  Cohen,  13  Pet.  312;  Amy  v.  Dubuque,  98  U.  S.  470.  "Remedies  are 
governed  by  the  lex  jori."  Dixon  v.  Ramsay,  3  Cranch,  319;  Bank  v. 
DmvnnUy,  8  Pet.  361;  WUcox  v.  Hunt,  13  Pet.  378;  Bacon  v.  Howard,  20 
How.  22;  Pritchard  v.  Norton,  106  U.  S.  124,  1  8up.  Ct.  Rep.  102; 
Walsh  v.  Mayer,  111  U.  S.  31,  4  Sup.  Ct.  Rep.  2G0;  Bank  v.  Eldred, 
130  U.  S.  693-696,  9  Sup.  Ct.  Rep.  690.  "Where  torts  are  commit- 
ted in  foreign  countries,  or  beyond  the  territorial  jurisdiction  of  the 
sovereignty  in  which  the  action  is  brought,  the  lex  fori  governs,  no  mat- 
ter whether  the  right  of  action  cjlepends  upon  the  common  law  or  a  local 
statute,  unless  the  statute  which  creates  or  confers  the  right  limits  the 
duration  of  such  right  to  u  prescribed  time.  This  will  appear  from  an 
examination  of  the  following  authorities:  Poll.  Torts.  (Textbook  Series) 
130;  Wood,  Lim.  Act.  p.  23,  §  9;  Nonce  v.  Railroad  Co.,  33  Fed.  Rep. 
429;  The  Harrislmrg,  119  U.  S.  199,  7  Sup.  Ct.  Rep.  140;  Boyd  v.  Clark, 
8  Fed.  Rep.  849;  Eastwood  v.  Kennedy,  44  Md.  503;  Railroad  Co.  v. 
nine,  25  Ohio  St.  629;  O'Shields  v.  Railway  Cb.,  10  S.  E.  Rep.  268,  83 
Ga.  621." 

The  judgment  of  the  circuit  court  is  aflirmed,  with  costs. 
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Ukited  States  ex  rd.  United  States  Attorney  v.  9  Casks  <fe  Pack- 
ages OF  Distilled  Spirits. 

Same  o.  64  Casks  &  Packages  of  Distilled  Spirits. 

(XHstrict  Cvwrt,  E.  D.  MUsourl,  E.  D.    April  9. 1893.) 

Nos.  3,499,  3,500. 

1.  ISTEKNAI.  RbVBSCB— ViOLATIOS  OP  I1A.W8— DlSTILLBD  SPIRITS— W*BBHOU8B  STAMPS 
AXD   laSPECTIOK   If  ARK. 

Under  Rev.  St.  $  8389,  declaring  a  forfeiture  of  any  cask  or  package  containing 
more  tban  five  gallons  of  distilled  spirits,  when  found  without  having  tbereon"  each 
mark  and  stamp  required  by  law, "  such  a  package  is  forfeited  when  found  bearing 
a  distiUafy  warehouse  stamp  and  an  inspection  mark,  neither  of  which  have  any 
date;  for  section  3287  requires  each  warehouse  stamp  to  bear  the  date  of  the  re- 
ceipt of  the  package  into  the  warehouse,  and  the  regulatiohs  promulgated  by  the 
oommissioner  of  internal  revenue  require  the  inspection  brand  to  show  the  date  of 
inspection. 
3.  Bamb— Iktorxatio:;. 

If  the  dates  have  been  removed  through  accidental  causes,  their  absence  is  no 
groand  at  forfeiture,  but,  as  the  statute  does  not  in  terms  contain  any  exceptions, 
this  fact  need  not  be  negatived  by  the  information;  it  Is  matter  of  defense  to  be 
set  up  by  the  claimant. 
t.  Bamb — Chasoino  Contknts  op  Faokaoe. 

Under  Rev.  St.  {  3455,  a  person  cannot  buy  a  package  containing  distilled  spirits, 
already  stamped  and  branded,  and  take  out  the  contents  and  put  In  other  distilled 
spirits  of  a  lower  proof,  without  rendering  the  property  subject  to  forfeiture,  al- 
tbongh  the  other  spirits  have  paid  the  tax;  and  this  result  follows  irrespective  tt 
any  intent  to  defraud  any  private  person.  But  no  forfeiture  would  take  place  if 
the  proof  was  reduced  by  natural  causes,  or  by  the  addition  of  water. 

At  Law.     Information  for  the  forfeiture  of  certain  casks  and  packages 
of  distilled  liquors.     Demurrer  overruled. 
Gttrrge  D.  Reynolds,  U.  S.  Atty. 
Hougk  &  Hough,  for  claimants. 

Thayer,  District  Judge,  (oraUy.)  In  this  case  (No.  3,500)  the  first 
paragraph  of  the  second  article  of  the  information  charges  that  the  pack- 
ages and  barrels  referred  to  in  the  preceding  article  were  found  in  casks  or 
packages  containing  more  than  five  gallons  without  having  thereon  each 
mark  and  stamp  required  by  the  internal  revenue  laws  of  the  United 
rotates;  nor  did  any  of  said  casks  and  packages  in  which  said  spirits  were 
found  and  contained  then  have  thereon  the  United  States  internal  rev- 
enue distillery  warehouse  stamp,  containing  the  date  of  the  receipt  into 
the  distillery  warehouse,  nor  the  United  States  internal  revenue  inspec-. 
tion  mark,  containing  the  date  of  the  inspection  thereof  by  the  United 
States  ganger  at  the  time  of  the  original  inspection, — contrary  to  the 
statutes  of  the  United  States,  etc. 

If  there  is  any  uncertainty  in  the  language  employed,  thje  article  must 
be  construed  most  strongly  against  the  pleader.  1  think  the  second  ar- 
ticle is  uncertain,  and  therefore  construe  it  most  favorably  for  the  de- 
fendant and  most  strongly  against  the  pleader.  1  hold  the  substance 
of  the  charge  to  be  this:  That  the  packages  and  barrels  do  not  bear 
the  marks  and  stamps  required  by  law,  in  that  the  warehouse  stamps 


Digitized  by 


Google 


192  FEDRBAL  BEPOBTER,  VoL  51. 

are  without  date,  and  that  the  inspection  marks  are  also  without  date. 
The  question  to  be  determined  is  whether  the  fact  that  the  warehouse 
stamps  and  the  inspection  stamps  are  without  date  renders  the  property 
liable  to  forfeiture  under  section  3289,  wliich  declares  a  forfeiture  when 
any  cask  or  package  containing  more  than  five  galloDSiis  found,  without 
having  thereon  "each  mark  and  stamp  required  by  law."  It  is  the 
opinion  of  the  court  that  a  distillery  warehouse  stamp  which  does  not 
bear  any  date  is  not  such  a  stamp  as  is  required  by  law;  it  also  holds 
that  an  inspection  mark  that  is  without  date  is  not  such  a  stamp  as 
is  required  by  law.  Section  3287  requires  the  distillery '  warehouse 
stamp  to  coutain — Fust,  the  signature  of  the  collector;  aecond,  the  signa- 
tures of  the  storekeeper  and  ganger;  third,  the  number  of  proof  gallons; 
fourth,  the  name  of  the  distiller;  JiftJi.,  the  date  of  the  receipt  of  the  pack- 
age into  the  warehouse:  and,  dxth,  the  serial  number  of  the  stamp.  The 
regulations  promulgated  by  the  commissioner  of  internal  revenue  fur- 
ther require  that  the  inspection  brand  or  mark  shall  show — First,  the 
serial  number  of  the  barrel;  second,  the  serial  number  of  the  distillery 
warehouse  stamp;  and,  third,  the  date  of  inspection.  It  caimot  be  said 
that  a  warehouse  stamp  or  au  inspection  mark  which  fails  to  show  any 
of  the  facts  that  the  law  requires  it  to  disclose  is  nevertheless  such  a 
stamp  as  is  required  by  law.  If  the  court  declares  that  a  warehouse 
stamp  is  a  stamp  required  by  law  although  it  does  not  contain  any  date, 
then,  on  the  same  principle,  it  might  say  that  it  was  such  a  stamp  as 
the  law  requires,  though  it  does  not  bear  the  signature  of  the  collector, 
or  the  signature  of  tiie  storekeeper  or  ganger,  or  if  it  failed  to  show  the 
serial  number.  In  the  case  referred  to  by  counsel  {Three  Packages  of 
Distilled  Spirits,  14  Fed.  Rep.  .569)  the  question  was  wliether  the  pack- 
ages of  spirits  were  subject  to  forfeiture  because  the  proof  of  the  liquor 
was  below  what  was  indicated  by  the  marks  upon  the  barrels,  it  ap- 
j)earing  that  the  proof  had  been  reduced,  not  by  putting  in  other  spirits, 
but  by  the  addition  of  water.  It  was  held  in  that  case  that  they  were  not. 
But  that  was  an  entirely  different  case  from  this.  The  stamps  and  inspec- 
tion marks  were  in  due  form.  Tlie  fault  was  simply  in  the  proof,  which 
had  fallen  off  somewhat  after  inspection.  But  here  the  information 
shows  that  tlie  stamps  on  the  packages  (that  is,  the  distillery  warehouse 
stamp  and  inspection  mark)  were  not  such  marks  as  the  law  plainly  re- 
quires. The  first  paragraph  of  the  second  article  of  the  informatiou,  in 
my  judgment,  is  good  and  sufficient. 

The  second  paragraph  of  the  second  article  of  the  information  charges 
that  the  claimant  had  purchased  and  received  certain  packages  of  liquor, 
stamped,  branded,  and  marked  so  as  to  show  that  the  contents  thereof 
were  distilled  spirits  of  a  certain  proof,  which  had  before  then  been  duly 
inspected  by  an  officer  of  the  internal  revenue;  and  that  ho  afterwards, 
and  before  the  seizure  of  such  casks  and  packages,  sold  them,  the  pack- 
ages when  sold  containing  something  else  than  the  contents  that  were 
in  the  packages  when  they  were  stamped,  branded,  and  marked,  to  wit, 
other  distilled  spirits  of  a  different  and  lower  proof  and  quality,  with 
intent  to  defraud,  etc.     The  plain  import  of  the  language  is  that  the 
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daitnant  received  packages  of  spirits  that  were  stamped,  branded,  and 
marked  so  as  to  indicate  that  they  had  spirits  of  one  proof  and  quality, 
and  that  before  he  sold  them  he  had  put  into  the  packages  other  dis- 
tilled spirits  of  a  lower  proof  and  inferior  quality.  If  that  is  the  fact, 
the  packages  and  contents  are  subject  to  forfeiture  under  section  3455, 
irrespective  of  the  question  whether  that  section  has  reference  to  frauds 
upon  private  individuals.  Without  any  consideration  of  that  question 
the  third  count  of  the  information  states  a  good  cause  of  forfeiture  un- 
der section  3455.  A  person  cannot  buy  a  package  that  contains  dis- 
tilled spirits,  already  stamped  and  branded,  and  remove  the  contents, 
and  put  in  other  distilled  spirits,  although  the  other  spirits  may  have 
paid  the  tax, — without  rendering  the  property  subject  to  forfeiture.  The 
third  article  of  the  information,  as  I  construe  it,  alleges  that  the  claimant 
has  done  that  particular  act.  To  avoid  any  misconception,  I  will  say 
that  if  the  fact  is  that  the  other  distilled  spirite  referred  to  in  the  third  ar- 
ticle as  having  been  in  the  packages  when  sold  were  the  same  spirits  that 
were  in  the  l^rrels  when  the  inspection  took  place,  and  the  proof  had 
been  reduced  by  natural  causes,  or  by  the  addition  of  water,  then  I  should 
hold  that  a  forfeiture  was  not  incurred.  Congress  was  legislating  for  the 
protection  of  the  revenue,  and  to  prevent  the  commission  of  acts  that 
would  render  it  easy  to  perpetrate  frauds  on  the  revenue,  when  it  enacted 
section  3455.  A  forfeiture  is  incurred  under  the  fourth  clause  of  that  sec- 
tion when  an  act  is  done  that  is  declared  to  be  penal  by  the  first  or  sec- 
ond paragraphs  of  that  section.  I  think  it  is  clear  tliat  the  forfeiture 
declared  by  section  3455  (the  fourth  paragraph)  is  for  doing  an  act  made 
penal  by  the  first  and  second  clauses.  By  the  first  paragraph  a  penalty 
is  imposed — FirM,  for  selling,  giving  away,  purchasing,  or  receiving  an 
empty  package,  barrel,  etc.,  bearing  a  government  brand  or  stamp,  in- 
dicating that  the  contents  have  been  inspected,  or  that  the  revenue  laws 
have  been  complied  with;  and,  aecorid,  forgiving  away,  selling,  purchas- 
ing, or  receiving  packages  thus  branded  or  stamped,  which  contain  dif- 
ferent contents  than  they  had  in  them  when  branded  or  inspected.  By 
the  second  paragraph  of  the  same  section  the  penalty, is  imposed  on  one 
who  makes,  manufactures,  or  produces  any  box,  barrel,  etc.,  and  stamps 
or  brands  the  same  with  a  government  stamp,  or  who  so  stamps  or 
brands  a  box  or  package  which  some  one  else  has  made.  The  purpose 
is  evident,  to  prevent  persons  from  making,  dealing  in,  or  even  hand- 
ling, a  class  of  articles  so  branded  or  stamped  that  they  can  be  used  in 
fraud  of  ttie  government  as  receptacles  to  disseminate  articles  on  which 
the  government  levies  a  tax;  and,  second,  to  prevent  them  from  putting 
into  such  receptacles  a  product  which  has  not  paid  the  tax.  It  follows 
that  the  demurrer  is  not  tenable  as  to  either  article  of  the  information. 

4 

Mr.  Reynolds.  As  a  matter  of  keeping  the  record  straight,  if  your  honor 
will  allow  me,  with  Mr.  Hough's  consent,  as  you  refer  to  the  articles  as 
nmnbered,  will  you  please  let  me  mark  on  the  paragraphs  'Paragraph 
1,'  'Paragraph  2,' — let  it  be  corrected  in  that  way.  (It  was  done  as 
requested.) 

v.61rjio.5 — 13 
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Mr.  Hough.  I  did  not  hear  the  first  part  of  the  decision.  Did  I  un- 
derstand the  court  to  rule  that  the  spirits  became  forfeited  if  the  date 
upon  the  distillery  warehouse  stamp  and  the  date  of  the  inspectiou  mark 
were  accidentally  rubbe<l  off,  or  became  obliterated  by  lapse  of  time? 

The  Court.  I  intended  to  have  referred  to  that.  The  court  does  not 
hold  that,  if  the  date  on  a  distillery  warehouse  stam))  is  wanting  for 
any  accidental  cause,  as  by  being  unintentionally  rubbed  out,  or  by 
having  been  obliterated  by  lapse  of  time,  that  that  would  render  the 
package  forfeitable;  but  it  is  not  the  duty  of  the  government  in  plead- 
ing to  negative  facts  of  that  description.  If  the  claimant  contends  that 
dates  have  been  obliterated  by  accidental  causes,  it  is  his  business  to 
bring  that  forward,  either  by  plea,  or  the  fact  may  be  proven  under  ti 
general  denial.  The  statute  does  not  contain  any  exceptions.  It  dues 
not  say  that  if  a  packi^e  is  found  without  having  upon  it  the  requisite 
stamps,  brands,  etc.,  it  becomes  forfeited  unless  the  brand  or  stamp 
has  been  removed  through  accident  or  mistake.  If  the  statute  contained 
that  provision,  it  would  be  the  duty  of  the  pleader  to  negative  the  ex- 
ception; but,  as  it  does  not,  the  pleading  conforms  to  the  statute,  and 
is  sufficient.  If  a  mark  has  been  removed  through  accidental  causes, 
its  absence  is  no  ground  of  forfeiture.  That  is  defensive  matter,  to  be 
taken  advantage  of  by  plea  or  by  a  general  denial.  The  government  is 
not  bound  to  negative  the  existence  of  such  a  fact. 


In  re  Kelly. 


(District  Court,  S.  D.  New  Tork.    June  27, 1892.) 

Bahkrijftct — Re-ex  AMI  MATios  ov  Claim — Shobt  Dblitbrt  dndeb  CoNTkAOT — Re- 
scission— No  Waiver  cf  Prior  Damages— A  Bar  to  Scbskquext  Damaob». 

The  bankrupt  contracted  to  make  weekly  deliveries  of  oleomarfjarlne  or  fat  ia 
specified  quantities.  Deliveries  of  less  amounts  were  made  woekly  for  10  weeka, 
complaint  being  made  of  the  short  deliveries,  and  notice  being  given  that  dam- 
ages therefor  would  be  claimed.  At  the  end  of  10  weeks  further  acceptance  was 
refused  by  the  vendees.  Held,  on  re-examination  of  claim  against  bankrupt,  that 
the  weekly  acceptance  of  part  of  the  amount  contracted  for  was  uo  waiver  of  dam- 
ages, as  provided  by  the  contract,  for  nondelivery  of  the  residue;  that  the  rescis- 
sion of  the  contract  at  the  end  of  10  weeks  was  justifiable,  and  was  no  release  or 
waiver  of  the  right  of  action  already  accrued  for  the  previous  short  deliveries, 
but  that  no  damages  could  be  claimed  for  the  nondelivery  of  the  amounts  due  after 
the  rescission.    A  readjustment  of  the  claim  was  ordered  on  the  above  basis. 

In  Bankruptcy.  He-examination  of  claim.  Claim  reduced  and 
allowed. 

The  claim  was  founded  on  a  contract  made  by  the  bankrupt  to  de- 
liver oleomargarine  or  fat  in  specified  quantities  weekly.  He  made  de- 
liveries of  less  amounts  weekly  for  10  weeks,  complaint  being  made 
and  notice  given  that  damages  would  be  claimed  therefor.  At  the  end 
of  that  time  further  acceptance  was  refused.  Mr.  Nottman,  of  counsel 
for  the  claimant,  caused  this  entry  to  be  made  upon  the  record: 
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"Mr.  Nottman  states  that  this  claim  was  filed  on  the  26th  day  of  Xovein- 
ber.  1877.  and  that  no  specifications  or  objections  had  ever  been  filed,  nor 

«nv  criticism  raised,  until  a  notice  was  servtnl  on  the day  of  August,. 

1883,  to  the  effect  that  the  claim  would  be  brought  up  for  examination  be- 
fore the  register  in  bankruptcy  on  the day  of  hJeptember,  1883;  that 

the  assignee  has  lost  his  right,  by  reason  of  laches  and  delay  and  failure  tu 
file  specifications,  to  move  for  or  have  any  re-examination  of  the  claim." 

At  the  hearing,  the  assignee  and  his  counsel  stated  that  the  original 
claim,  which,  by  the  printed  case,  appeared  to  have  been  sworn  to  No- 
vtmber  16,  1S77,  was  lost  and  mislaid,  and  an  ° amended  claim ,  or, 
rather,  deposition  for  proof  of  claim,  was  filed  afterwards  by  the  claim- 
ant at  the  request  of  the  then  counsel  for  the  assignee,  and  that,  as  soon 
as  this  amended  claim  was  filed,  the  assignee  forthwith  obtained  an 
order  from  the  register  for  the  re-examination  of  the  amended  claim,  and 
as  soon  as  this  was  done  the  original  claim  turned  up,  it  having  been 
mislaid  in  the  office  of  the  clerk  of  the  United  States  district  court;  so 
that  one  reason  of  the  delay  of  the  assignee  in  moving  for  the  re-exam- 
ination of  the  proof  of  claim  was  the  loss  of  the  original  claim,  and  delay 
of  the  claimant  in  filing  an  amendeil  claim.  A  second  excuse  for  the 
delay  was  that  proceedings  were  instituted  by  some  of  the  creditors  to 
have  the  adjudication  of  the  bankrupt,  as  such,  declared  null  and  void, 
and  litigation  on  this  question  continued  several  years;  and,  further- 
more, the  assignee  did  not  receive  assets  from  the  bankrupt  estate  from 
which  he  was  able  to  realize  any  money  until  about  the  time  he  moved 
to  have  the  claim  re-examined, 

^  BuUer,  StiUman  «t  Hubbard  and  Mr.  A'^ottman,  for  the  creditor. 
WiUiam  A.  AbboU,  for  the  assignee. 

Bbowk,  District  Judge.  The  record  does  not  show  the  date  when 
the  claim  was  first  filed.  If  the  statements  of  counsel  be  taken  as  to 
this  date,  and  the  reasons  for  the  delay,  there  were  no  such  laches  as 
properly  to  exclude  a  re-examination. 

2.  The  bankrupts,  for  10  weeks  aft6r  the  time  at  which  deliveries  were 
agreed  to  be  made  by  the  contract,  made  short  deliveries,  instead  of 
the  whole  amount  agrfeed  on.  Mr.  Thalon.'the  agent  in  iieyv  York, 
frequently  complained,  or  transmitted  the  complaint  of  his  principals, 
on  account  of  these  short  deliveries.  The  acceptance  by  him  of  so 
macb  of  the  oleomargarine  or  lat  as  he  could  get,  was  no  waiver  of  the 
right  to  the  rest,  nor  of  his  lawful  claim  under  the  contract  for  the  spe- 
cial damages  agreed  on  in  case  of  short  delivery. 

3.  The  letters  of  the  29th  of  December,  1876,  and  January  3,  1877, 
terminated  the  contract,  so  far  as  respected  any  further  future  deliveries 
nnder  itj  but  this  was  neither  a  waiver,  nor  a  release,  of  the  liability, 
or  of  the  vested  right  of  action  for  damages,  which  had  already  accrued 
CD  the  bankrupts'  previous  defaults. 

4.  The  evidence,  in  my  judgment,  is  not  sufficient  to  establish  any 
express  waiver  by  Mr.  Thalon  of  the  delivery  of  the  weekly  amounts  re- 
quired by  the  contract,  or  any  promise  or  intimation,  or  understanding, 
from  him  that  the  liability  for  short  deliveries  would  be  waiveil;  nor  is 
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there  any  evidence  that  Mr.  Thalon  bad  any  power  to  make  any  such 
waiver.  The  correspondence  shows  that  the  bankrupts  fully  under- 
stood that  their  short  deliveries  under  the  contract  subjected  them  to  a 
legal  obligation  in  consequence.  They  desired  to  be  relieved  from  it, 
but  they  never  obtained  any  such  release;  nor  do  I  find  that  the  short 
deliveries  made  after  the  request  for  such  a  release,  or  waiver,  were 
madd  by  them,  or  were  received  by  Mr.  Thalon,  on  any  understanding 
that  their  liability  for  any  short  deliveries  would  be  waived,  or  that 
the  contract  was  in  any  respect  to  be  varied.  The  verbal  testimony  to 
that  effect  is  insufficient;  it  was  given  eight  years  after  the  transaction; 
it  was  denied  by  Mr.  Thalon,  and  finds  no  support  in  any  writings. 

The  amount  delivered  for  10  weeks  was  only  about  one  fifth  of  the 
amount  agreed  to  be  delivered,  and  was  almost  wholly  fat.  The  com- 
plaints had  been  numerous,  and  no  substantial  improvement  made  in 
the  bankrupts'  deliveries.  The  creditor  was  justified  in  putting  an  end 
to  further  deliveries  under  such  circumstances,  and  to  claim  damages 
for  the  breaches  of  contract  up  to  that  time.  For  there  was  never  a 
single  performance  by  the  bankrupts  of  their  contract,  and  never  any 
tender  of  performance. 

It  follows  that  the  creditor,  Jules  Mason,  is  entitled  to  prove  at  the 
stipulated  rate  of  1  cent  per  pound  for  2,613,472  pounds,  the  deficiency 
during  10  weeks  up  to  the  29th  of  December,  1876,  amounting  to 
$26,134.72,  to  which  amount,  with  interest  from  that  date,  the  claim 
should  be  reduced,  and  for  that  amount  allowed. 


CIabioo  v.  Wilmobe,  County  Jailer. 

(DUtrlct  Court,  W.  D.  Virginia.    January  IS,  1802.) 

1.  UmTBD  States  Habshals— Powbb  to  Abbsst  without  Wabkant— ViotATioH  o* 
Rbtendb  Laws. 

Under  Rev.  St.  |  788,  giving  to  United  States  marshals  and  their  dmntlea  the 
powers  possessed  by  sheriflt  of  the  states,  a  deputy  marshal  In  Virginia  has  power 
to  arrest  without  a  warrant  a  person  who.  In  his  presence,  has  in  possession  whisky 
for  the  purpose  of  selling  the  same  wlthont  payment  of  the  Internal  revenue  tax. 
in  violation  of  Bev.  8L  U.  S.  {  8452. 

S.  Same— Etidekcb — Remotal  or  Causbs. 

A  deputy  United  States  marshal,  bavlBg  been  Informed  that  two  men  were  saU- 
ing  whisky  in  the  neighborhood  in  violation  of  the  revenue  laws,  met  them  a  fe«r 
minutes  later  in  the  hlghwav,  canying  a  keg.  Be  asked  what  was  In  the  keg,  and 
and  thev  replied,  "A  little  whisky. "  Oneof  ttiem  said,  "Who  the  heUareyoul'*aad 
he  replied,  "A  deputy  marshal. "  The  former  then  said  that  no  deputy  marslial 
•honld  arrest  him,  and  drew  his  pistol,  whereupon  the  deputy  shot  and  lolled  him. 
Held,  that  the  deputy  was  justified  in  presuming  that  they  had  the  wbiskv  for  the 
purpose  of  selling  the  same  in  violation  of  the  revenue  laws;  and  that  whether  it 
was  his  intention  to  arrest  them,  or  to  make  further  Inqutrlos  as  to  whether  they 
had  been  engaged  in  violating  the  revenue  laws,  he  was  acting  within  the  scope  of 
his  authority;  and,  a  prosecution  having  been  commenced  against  him  in  the  state 
court  for  murder,  he  was  entitled  to  have  the  same  removed  to  the  federal  ciroolt 
court. 

At  Law.     Petition  for  a  writ  of  habeas  corpus  by  Joseph  H.  Oarioo 
against  W.  D.  Wilmore,  jailer  of  Smyth  county,  Va. 
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Section  643  of  the  Revised  Statutes  of  the  United  States  provides  as 
follows: 

"Sec.  643.  When  any  civH  suit  or  criminal  prosecution  is  commenced  in 
any  court  of  a  state  against  any  officer  appointed  under  or  acting  by  autlior- 
ity  of  any  revenue  law  of  tlie  United  States  now  or  hereafter  enacted,  or 
against  any  person  acting  under  or  by  authority  of  any  such  officer,  on  ac- 
count of  any  act  done  under  color  of  his  oflSce,  or  of  any  such  law,  or  on  ac- 
count of  any  right,  title,  or  authority  claimed  by  such  officer  or  other  person 
under  any  such  law,  *  *  *  the  said  suit  or  prosecution  may,  at  any 
time  before  the  trial  or  final  hearing  thereof,  be  removed  for  trial  into  the 
circuit  court  next  to  be  tiolden  in  the  district  where  the  same  is  pending, 
apun  tlie  petition  of  such  defendant  to  said  circuit  court,  and  in  tim  follow- 
ing manner:  iSaid  petition  shall  set  forth  the  nature  of  the  suit  or  prosecu- 
tion, and  be  verifletl  by  affidavit;  and,  together  with  a  certiticate  signed  by 
an  attorney  or  counselor  at  law  of  some  court  of  record  of  the  state  where 
such  suit  or  prosecution  is  commenced,  or  of  the  United  States,  stating  that, 
as  counsel  for  the  petitioner,  he  has  examined  the  proceedings  against  him. 
and  carefully  inquired  into  all  the  matters  set  forth  In  the  petition,  and  that 
be  believes  tliem  to  be  true,  shall  be  presented  to  the  said  circuit  court,  if  in 
session,  or,  if  it  be  not,  to  the  cleric  thereof  at  his  office,  and  shall  be  flied  in 
said  office.  The  cause  shall  thereupon  be  entered  on  the  docliet  of  llie  circuit 
coort.  and  shall  proceed  as  a  cause  originally  commenced  in  thai  court. 
•  •  *  When  the  suit  is  commenced  in  the  state  court  by  •  *  *  capias, 
or  t>y  any  otber  similar  form  of  proceedings  by  which  a  personal  arrest  is  or- 
dered.  he  (the  cleric  of  the  circuit  court)  shall  issue  a  writ  of  habeas  corpus 
cum  causa,  a  duplicate  of  which  shall  be  delivered  to  the  clerk  of  the  slate 
coort,  or  left  at  his  office  by  the  marshal  of  the  district,  or  his  deputy,  or 
some  person  duly  authorized  thereto,  and  thereupon  it  shall  be  the  duty  of 
the  state  court  to  stay  all  further  proceedings  in  the  cause,  and  the  suit  or 
prosecution,  upon  delivery  of  such  process,  or  leaving  the  same  as  aforesaid, 
aball  be  held  to  be  removed  to  the  circuit  court,  and  any  further  proceedings. 
trial,  or  judgment  therein  in  the  state  court  shall  be  void;  and,  if  the  defendant 
in  the  suit  or  prosecution  be  in  actual  custody  on  mesne  process  therein,  it  shall 
be  tlie  duty  of  the  marshal,  by  virtue  of  the  writ  of  habeas  corpus  cum  cauxa, 
to  take  tiie  body  of  the  defendant  into  his  custody,  to  be  dealt  with  in  the 
cause  according  to  the  law  and  the  order  of  circuit  court,  or,  in  vacation,  of 
any  jodge  thereof.     •    «    *" 

On  the  18th  day  of  December,  1891,  in  the  vacation  of  this  court, 
Joseph  H.  Carico,  the  petitioner,  presented  his  petition  to  the  district 
judge,  reciting  that  he  had  been  arrested  upon  the  warrant  of  a  justice 
of  the  peace  of  the  state  of  Virginia  charging  him  with  murder,  and  was 
in  the  custody  of  the  jailer  of  Smyth  county,  Va.,  on  said  charge,  and 
averring  that  there  was  no  murder,  but  that  the  killing  was  committed 
in  his  own  necessary  self-defense,  while  engaged  in  the  discharge  of  the 
duties  of  his  office  as  deputy  marshal  in  arresting  a  violator  of  the  inter- 
nal revenue  laws  of  the  United  States,  and  praying  that  a  writ  of  habeas 
corpus  cum  causa  issue  directed  to  W.  D.  Wilmore,  the  said  jailer  of 
Smyth  county.  Va.  Upon  said  petition  a  writ  of  habeas  corpus  was  granted 
as  therein  prayed,  and  served  upon  said  W.  D.  Wilmore,  jailer  of 
Smyth  county,  Va.,  upon  which  writ  the  following  return  was  made: 

'To  the  Hon.  Judge  Paul,  Judge  of  the  Circuit  Court  of  the  United  States 
for  the  Western  District  qf  Virginia :    W.  D.  Wilmore,  keeper  of  the  jail  of 
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Smyth  county,  Virginia,  to  whom  t^he  within  writ  is  directed,  has  now  here 
before  tlie  court  tlie  body  of  Joseph  U.  Carico,  therein  named,  as  thereby 
commanded;  and  I  certify  that  the  cause  of  the  detention  of  the  said  Joseph 
H.  Carrico  is  a  warrant  of  commitment  directed  to  me,  a  copy  of  which  is 
hereto  annexed,  marked  ■  Exhibit  A,'  and  the  proceeding  of  the  county  court 
of  ismyth  and  the  commonwealth  of  Va.,  marlced  *  Exiiibit  B,'  and  made  part 
and  parcel  of  this  return. 

"Dated  this  23rf  dap  of  December,  1891. 

"  W.  D.  WiLMOKE,  Jailer  of  Smyth  Co.,  Va." 

The  hearing  of  the  case  was  continued  to  the  8th  day  of  January, 
1892,  when,  on  the  hearing,  the  following  facts  were  shown:  That  the 
petitioner  was  a  deputy  marshal;  that  on  the  11th  day  of  December. 
1891,  he  was  on  his  way  from  Independence,  Grayson  county,  Va., 
with  a  United  States  prisoner  in  his  custody,  takiog  said  prisoner  to  the 
jail  of  Smyth  county,  Va.;  that  on  his  way  he  learned  that  some  men 
were  selling  liquor  unlawfully  in  the  neighborhood,  and  he  was  told 
that  he  would  probably  meet  said  men  on  the  road ;  that  from  what  he 
learned  he  supposed  these  men  to  be  the  two  Nelsons;  that  after  receiv- 
ing this  information  he  had  not  gone  more  than  a  mile  when  he  met  two 
men  on  the  highway  who  proved  to  be  the  two  Nelsons;  that  one  of 
them  was  carrying  a  keg,  and  that  he  said  to  them,  "  It  is  reported  tome 
that  you  are  selling  liquor,  and  I  want  to  see  what  you  have  got  there 
in  that  keg,  and  who  are  you?"  that  the  man  with  the  keg  answered, 
"A  little  whisky;"  that  the  deceased  said  to  petitioner-,  "Who  the  hell 
are  you?"  and  that  petitioner  replied,  "I  am  a  deputy  marshal;"  that 
the  deceased  then  said,  "No  damned  deputy  marshal  shall  arrest  me," 
and  drew  his  pistol;  that  at  this  point  the  petitioner,  having  his  pistol 
in  his  hand,  fired  and  killed  the  deceased.  Upon  this  showing  of  the 
facts,  counsel  for  the  respondent  contended  that  the  state  court  alone  had 
jurisdiction  of  the  case,  and  insisted  that  petitioner  should  remain  in 
the  custody  of  the  jailer  of  Smyth  county  for  trial  in  the  state  court. 

F.  S.  Blair,  for  petitioner. 

A.  M.  Dickenson,  for  respondent. 

Paul,  District  Judge.  "Officers  who,  by  virtue  of  their  offices,  are 
conservators  of  the  peace,  have,  at  common  law,  the  right  to  arrest  with- 
out warrant  all  persons  who  are  guilty  of  a  breach  of  the  peace,  or  other 
violation  of  criminal  law,  in  their  presence."  1  Amer.  &,  Eng.  Enc. 
Jjaw,  734.  The  Revised  Statutes  of  the  United  States  provide  as  fol- 
lows: 

"Sec.  3452.  Every  person  who  shall  have  iq  his  custody  or  possession  any- 
goods,  wares,  merchandise,  articles,  or  objects  on  which  taxes  are  imposed 
by  law,  for  the  purpose  of  selling  the  same  in  fraud  of  the  internal  revenue 
laws,  or  with  design  to  avoid  the  payment  of  the  taxes  imposed  thereon,  shall 
be  liable  to  a  penalty  of  five  hundred  dollars,  or  not  less  than  double  the 
amount  of  taxes  fraudulently  attempted  to  be  evaded." 

A  violation  of  this  statute  would  be  a  misdemeanor.  Code  Va.  § 
3879.     If  committed  in  the  presence  of  a  sheriflf,  the  offender  could  be 
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arrested  without  a  warrant.     Muacoe  v.  Com.,  86  Va.  443,  10  S.   E. 
Rep.  534;  and  Davis,  Crim.  Law,  402. 

It  is  clearly  proved  that  James  Nelson,  the  deceased,  and  his  brother, 
Reaben  Nelson,  who  was  with  him  at  the  time  he  was  killed,  had  been 
engaged  only  a  few  hours  before  in  selling  liquor  unlawfully;  that 
Reuben  Nelson,  when  asked  by  the  petitioner  what  he  had  in  the  keg 
which  he  was  carrying,  replied  that  he  had  "a  little  whisky."  Th(»e 
uieo  having  been  engaged  in  selling  whisky  during  the  day,  10  or  15 
Diiles  from  their  home,  and  acknowledging  that  they  had  whisky  in  a 
keg  at  the  time  they  were  accosted  by  the  deputy  marshal,  the  fair  pre- 
ramption  is  that  they  had  said  whisky  "  for  the  purpose  of  selling  the 
same  in  fraud  of  the  revenue  laws;"  thus  bringing  their  offense  within 
the  provisions  of  section  3452  of  the  Revised  Statutes  of  the  United 
States.  It  is  further  shown  by  the  evidence  that  the  petitioner  had  been 
informed,  but  a  few  minutes  before  he  met  the  deceased  and  his  brother, ' 
that  unlawful  sales  of  liquor  had  been  made  that  day  at  a  cornshucking 
in  that  immediate  neighborhood,  and  on  the  road  which  the  petitioner 
was  traveling  with  his  prisoner,  and  that  he  would  probably  meet  the 
men  who  were  selling  the  liquor;  that  when  he  met  the  two  Nelsons  he 
supposed  (the  evidence  shows  that  he  was  correct)  that  they  were  the 
persons  who  had  been  selling  the  liquor  unlawfully.  So,  seeing  the  keg 
which  one  of  them  carried,  and  being  informed  that  it  contained  whisky, 
the  petitioner  was  authorized  to  arrest  these  persons  without  warrant  for 
a  violation  of  the  provisions  of  section  3452  of  the  Revised  Statutes  of 
the  United  States.  The  court  is  of  the  opinion  that  the  olTense  described 
in  that  statute  was  being  committed  in  the  presence  of  the  petitioner, 
jind,  if  he  had  arrested  the  men  who  were  doing  it,  he  would  have  been 
performing  his  duty  and  acting  in  the  line  of  his  authority;  for  section 
788  of  the  Revised  Statutes  of  the  United  States  provides  that  "the 
marshals  and  their  deputies  shall  have  in  each  state  the  same  powers, 
in  executing  the  laws  of  the  United  States,  as  the  sheriffs  and  their  dep- 
uties in  such  state  may  have  by  law  in  executing  the  laws  thereof." 
This  statute  invests  the  marshal  and  his  deputies  in  this  district  with 
all  the  powers,  common-law  and  statutory,  which  a  sheriff  and  his  dej)- 
nties  have  in  the  state  of  Virginia;  and,  as  we  have  already  seen,  a 
sheriff  or  his  deputy  in  Virginia  has  power  to  arrest  without  warrant  for 
an  offense  committed  in  his  presence. 

Id  addition  to  the  common-law  powers  of  a  sheriff  in  the  state  of 
Virginia,  the  Code  of  Virginia  (section  3988)  makes  it  the  duty  of  the 
sheriff  to  give  information  of  the  violation  of  any  penal  law  to  the  at- 
torney for  the  commonwealth,  whose  duty  it  is  to  institute  a  prosecution 
in  such  case.  This  duty  imposed  upon  the  sheriff  necessarily  carries 
with  it  the  implied  power  to  investigate,  inquire  into,  and  ascertain 
if  an  offense  has  been  or  is  being  committed,  in  order  that  he  may  report 
the  same  to  the  proper  prosecuting  officer.  The  petitioner  testifies  that 
it  was  his  purpose  in  stopping  the  Nelsons,  and  inquiring  their  names 
and  what  they  had  in  the  keg,  to  ascertain  if  they  were  violators  of  the 
law;  and  that,  if  they  were,  he  might  take  the  proper  steps  to  have  them 
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prosecuted.  In  view  of  the  duty  imposed  upon  a  sheriff  by  the  Ck)de 
of  Virginia,  and  the  necessary  and  incidental  power  conferred  by  the 
imposition  of  that  duty,  and  the  marshal,  by  section  788  of  Revised 
Statutes  of  the  United  States,  having  the  same  power,  the  petitioner  had 
a  right,  when  he  suspected  the  Nelsons  of  violating  the  revenue  laws  of 
the  United  States,  to  make  of  them ,  or  other  persons,  all  proper  inquiries 
as  to  such  violations  of  law;  and  being  a  conservator  of  the  peace,  like 
a  sheriff,  it  was  his  duty  to  do  so,  and  in  doing  so  he  was  acting  in  the 
line  of  his  duty.  So  the  court  is  of  the  opinion  that,  under  the  facts 
presented  in  this  case,  whether  it  was  the  purpose  of  the  petitioner  to 
arrest  the  deceased  and  his  brother,  or  to  make  inquiries  of  them  with  a 
view  of  ascertaining  whether  they  were  or  had  been  engaged  in  violating 
the  internal  revenue  laws,  he  was  acting  within  the  scope  of  his  author- 
ity, and  that  the  circuit  court  of  the  United  States  has  jurisdiction  of 
the  prosecution  instituted  against  him  in  the  state  court,  and  that  the 
petitioner  has  a  right  to  have  the  same  removed  into  the  circuit  court 
for  trial.  Counsel  for  the  petitioner  claims  that,  under  the  evidence,  he 
is  entitled  to  an  absolute  discharge.  The  court  does  not  care  at  this 
time  to  enter  into  a  discussion  of  the  facts  as  shown  by  the  evidence  on 
which  this  demand  is  based.  For  the  present  it  contents  itself  with 
saying  that  it  deems  it  its  duty  not  to  discharge  the  petitioner.  He 
will  be  allowed  bail  in  the  sum  of  $1,000  to  appear  before  the  United 
States  circuit  court  at  its  next  regular  term  at  Abingdon. 


Carico  v.  Wilmore,  County  Jailer. 
{Dlatrlct  Court,  W.  D.  Virginia.    May  14, 1893.) 

X.  Appbai-ablb  Obdeks— Habeas  Cobpus. 

A  district  judge,  in  vacation,  allowed  a  writ  of  habecu  corpus  for  the  penon  of 
a  deputy  marshal  In  custody  under  state  process,  and,  after  hearing,  entered  an 
order  flndinK  that  the  petitioner  was  In  custody  for  an  act  done  in  pursuance  of  a 
Jaw  of  the  United  Stales,  that  he  had  a  right  to  have  the  prosecution  (u^inst  him 
moved  to  the  federal  circuit  court,  and  therefore  held  him  to  ball  for  his  appear- 
ance before  that  court.  Held,  that  this  was  a  final  order,  from  which  an  appeal 
would  Ue  to  the  United  States  supreme  court 

i,  Samr. 

The  writ  of  luibeas  corpus  allowed  by  the  district  court  was  not  the  writ  pro- 
Tided  for  in  Rev.  St.  i  64S,  in  oases  of  removal  of  a  prosecution  against  a  revenue 
officer  from  a  state  to  a  federal  court,  which  writ  is  issued  by  the  clerk  of  the  oir- 
cnlt  court  after  the  filing  of  the  petition  for  removal,  and  therefore  was  not  merely 
ancillary  to  a  petition  for  removal  wbicb  was  filed  in  the  circuit  court  the  day  after 
tbe  writ  was  allowed. 

Petition  for  I^eave  to  Amend  an  order  made  after  hearing  on  habeas 
corpus,  so  as  to  allow  an  appeal  therefrom  to  the  supreme  court. 
Granted. 

On  the  18th  day  of  December,  1891,  petitioner  presented  his  petition 
to  the  judge  of  the  district  court,  in  vacation  of  the  court,  ailing  that 
he  was  unlawfully  detained  in  custody  by  the  respondent  on  an  alleged 
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chaige  of  murder  in  killing  one  James  Nelson,  and  alleging  that  the  kill- 
ing of  said  Nelson  was  no  murder,  but  was  done  in  petitioner's  own  nec- 
esEary  self-defense,  while  in  the  discharge  of  his  duties  as  deputy  mar- 
shal in  enforcing  the  internal  revenue  laws  of  the  United  States,  and 
pnyiog  for  a  writ  of  tiabena  carpm  cum  aiuaa,  and  also  alleging  that  he  had  a 
right  to  be  tried  in  the  circuit  court  of  the  United  States  for  said  alleged  of- 
fense. Upon  this  petition  the  judge  of  the  district  court  made  the  fol- 
lowing order: 

'In  the  DUtrict  Cotirt  of  the  United  States /or  the  Western  District  of  Vir- 
ginia, in  Vacation. 
"Upon  the  petition  of  Joseph  H.  Carico,  stating  that  he  is  illegally  detained 
in  custody  by  W.  D.  Wilmore.  the  jailer  of  Smytli  county,  Virginia,  a  writ 
o(  habea*  corptu  is  granted  him,  directed  to  the  said  W.  D.  Wilmore,  jailer 
of  Smytb  county.  Virginia,  commanding  him  to  have  the  body  of  the  said  pe- 
titioner, Josepii  H.  Carico,  before  the  judge  of  this  court  on  Wednesday,  the 
23d  day  of  December,  1891.  at  10  o'clock  a.  m..  at  Abingdon.  Virginia,  to- 
gether with  tlie  day  and  cause  of  bis  caption  and  detention. 

"John  Paul, 
"U.  S.  District  Judge  for  the  Western  District  of  Virginia. 
"December  18.  1891." 

On  this  order  a  writ  oi habeas  corpus  was  issued,  returnable  to  the  23d 
day  of  December,  1891.  On  that  day  respondent  filed  his  return  to  said 
writ,  as  follows: 

"To  the  Hon.  Judge  Paul,  Judge  of  t}ie  Distrivt  Court  of  the  United  States 
for  the  Western  Dintrict  of  Virginia :  W.  D.  Wilmore,  keeper  of  the  jail  of 
Smyth  county,  to  whom  the  within  writ  is  directed,  has  now  here  before  tlie 
court  the  l>ody  of  Joseph  H.  Carico,  therein  named,  as  thereby  commanded; 
ud  I  certify  that  the  cause  of  the  detention  of  said  Joseph  H.  Carico  is  a  war- 
rant of  commitment  directed  to  me,  a  copy  of  which  is  hereto  annexed, 
marked  'Exiiibit  A,'  and  the  proceedings  of  the  county  court  of  Smyth  county 
and  the  commonwealth  of  Virginia,  marked  <  Exhibit  B,'  and  made  part  and 
parcel  of  this  return. 

"Dated  this  2Sd  day  of  December,  1891. 

"  W.  D.  WiLMOHB.  Jailer  of  Smyth  Co.,  Va." 

Upon  this  return  petitioner  was  admitted  to  bail,  and  the  further  hear- 
ing of  the  case  continued  to  the  8th  day  of  January,  1891,  and  at  a  spe- 
ciid  term  of  the  district  court  begun  on  the  last-named  day  at  Abingdon, 
Va.,  the  conrt  heard  the  evidence  in  the  case,  and  on  the  12th  day  of 
January,  1892,  entered  the  following  order: 

"It  appearing  to  the  court  that  petitioner  is  in  custody  for  an  act  done  in 
pursuance  of  a  law  of  the  United  States,  and  is  held  in  custody  contrary  to 
law  by  the  jailer  of  Smyth  county,  Virginia,  and  that  he  has  a  right  to  have 
removed  into  the  circuit  court  of  the  United  States  for  the  western  district 
of  Virginia  the  prosecution  pending  against  him  in  the  county  court  of  Smyth 
county,  Virginia,  it  is  therefore  ordered  that  the  petitioner  be  recognized  in 
the  sum  of  one  thousand  dollars  for  bis  appearance  before  the  circuit  court 
for  this  district  on  the  Urst  day  of  the  next  regular  term  thereof  to  answer 
tbe  indictment  found  against  bim  by  a  grand  jury  of  the  county  court  of 
Smyth  county,  Virginia. " 

F.  S.  Blair,  for  peti^oner. 
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A.  M.  Dickenson,  for  respondent. 

Paul,  District  Judge.  No  appeal  liaving  been  taken  to  this  order  by 
respondent  at  the  time  it  was  entered,  he  now  asks  leave  at  this,  the  first 
term  of  the  district  court  since  the  special  term  at  which  said  order  was 
entered,  to  amend  the  same,  and  grant  him  an  appeal  to  the  supreme 
court  of  the  United  States.  Petitioner  objects  to  said  order  being  amended 
as  prayed  for,  on  the  ground  that  an  appeal  lies  only  from  a  final  deci- 
sion, and  that  the  order  of  January  12, 1892,  taking  petitioner  from  the 
custody  of  respondent,  and  holding  him  to  answer  the  indictment  to 
the  United  States  court,  is  not  such  a  final  order  as  would  give  respondent 
the  right  to  appeal;  and  on  the  further  ground  that  respondent  has  no 
right  of  appeal,  even  if  the  said  order  be  regarded  as  final.  The  court  does 
not  concur  in  these  objections.  It  thinks  the  order  releasing  petitioner 
from  the  custody  of  respondent,  and  placing  him  in  the  custody  of  the 
marshal,  and  holding  him  to  answer  in  the  circuit  court  of  the  United 
States  the  indictment  found  against  him  in  the  county  court  of  Smyth, 
is  as  final,  as  far  as  the  respondent  is  concerned,  as  if  the  order  had  been 
for  the  absolute  discharge  of  the  petitioner  from  the  custody  of  respond- 
ent. In  the  argument  counsel  for  the  petitioner  claimed  that  no  case 
can  be  found  in  the  reported  decisions  of  the  United  States  court  where 
such  an  appeal  has  been  allowed  to  respondent.  This  position  is  incor- 
rect. Such  an  ap|)eal  was  allowed  to  the  sheriff  of  San  Joaquin  bounty, 
Cal.,  in  the  case  known  as  the  Neagle  Case,  135  U.  S.  1,  10  Sup.  Ct. 
Rep.  658.  Such  an  appeal  was  also  allowed  in  the  case  of  Brimmar  v. 
Ribman,  138  U.  S.  78,  11  Sup.  Ct.  Rep.  213;  and  no  doubt  other  de- 
cisions might  be  found  to  the  same  effect. 

Nor  is  the  position  taken  by  counsel  for  the  petitioner  correct  that  the 
writ  of  habeas  corjnis  was  merely  ancillary  to  the  petition  for  the  removal 
of  the  case  of  Tlie  (hnimomcealth  of  Virginia  v,  Joseph  H.  Carico  from  the 
county  court  of  Smyth  county,  Va.,  to  the  circuit  court  of  the  United 
States.  It  was  a  distinct  and  different  proceeding,  held  in  a  different 
court,  and  under  a  different  statute.  It  was  not  taken  under  the  pro- 
.  visions  of  section  643  of  the  Revised  Statutes  of  the  United  States,  as 
counsel  for  petitioner  claims,  in  which  case  the  writ  would  have  been  is- 
sued by  the  clerk  of  the  circuit  court  as  provided  in  said  section.  The 
writ  was  allowed  by  the  district  judge  on  the  18th  day  of  December, 
1891,  whereas  the  petition  for  removal,  as  shown  by  record  evidence, 
used  in  the  discusisiou  of  this  motion,  was  not  filed  in  the  clerk's  office 
of  the  circuit  court  until  the  19th  day  of  December,  1891.  The  court 
is  of  the  opinion  that  the  respondent  in  this  case  has  the  right  to  appeal 
to  the  supreme  court  of  the  United  States,  and  the  order  will  be  amended 
accordingly. 
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Mabsh  V.  Quick-Meal  Stove  Co. 

(Circuti  Court,  E.  D.  Miasouri.    AprU  25, 1898.) 

1.  Patests  roR  IxvEXTiox-*— Actions  4t  Law— Jckt  Trials. 

The  question  of  the  construction  of  the  claims  of  a  patent  is  the  province  of  the 
court,  and  does  not  rest  with  the  jury. 

1  SaMB — COXSTROCTIOR  OF  Cl.Al)f8. 

Where  a  claim  of  a  patent  reads,  "In  a  gasoline  stove,  "etc.,  and  then  enumerates 

a  number  of  other  elements,  the  words,  "In  a  gasoline  stove, "  will  be  understood 

as  including  the  well-known  essential  elements  of  such  stoves;  and,  to  enable  the 

'      plaintiff  to  recover,  the  other  elements  of  the  claim,  or  their  substantial  equivalents, 

must  be  all  found  in  the  defendant's  stove. 

3.  8amb. 

Where  the  claim  of  a  patent  contains,  as  an  element,  a  commingling  chamber 
capable  of  accomplishing  two  purposes,  which  are  fully  set  forth  In  the  patent, 
(such  chamber  being  in  addition  to  the  commingling  chambers  common  to  all  gas- 
oUne  stoves,)  and  the  defendant's  stoves  have  only  the  ordinary  commingling 
chambers,  held,  that  the  combination  of  the  claim  is  not  present  in  defendant's  stove. 

4.  Saxe — LiCEXSEE — Covenant. 

A  licensee  who  covenants  not  to  dispute  the  validity  of  a  patent,  under  which  he 
is  licensed,  will  not  be  permitted  to  do  so,  but  the  burden  Is  nevertheless  on  the 
licensor  to  show  that  the  licensee  has  operated  under  his  license,  and,  in  the  ab- 
sence of  such  proof,  the  licensor  cannot  recover. 
iSyllabiu  bv  the  Court.) 

At  Law.  Letters  patent  of  the  United  States  were  issued  to  James  A. 
Marsh,  February  22,  1887,  No.  358,284.  On  the  10th  day  of  MarcH, 
1887,  the  Quick-Meal  Stove  Company  took  a  license  under  the  patent, 
agreeing  to  pay  a  stipulated  royalty  on  ail  stoves  made  by  the  company 
under  the  Marsh  patent.  An  action  at  law,  under  the  license,  was 
brought  by  Marsh  to  recover  royalties  upon  certain  stoves  made  by  the 
Quick-Meal  Company,  which  Marsh  maintained  came  under  his  patent, 
while  the  Quick- Meal  Company  contended  they  did  not.  The  claim  of 
the  patent  involved  reads  as  follows: 

"1.  In  a  gasoline  stove,  a  retort,  a  commingling  chamber,  and  a  duct  con- 
necting said  retort  and  said  cliamber,  in  combination  with  a  side  burner  and 
a  communicating  pipe  between  the  said  chamber  and  the  side  burner,  whereby 
ignited  gaa  may  be  carried  from  one  to  the  other,  as  and  for  the  purpose  set 
forth." 

The  defendant's  stove  contained  only  the  ordinary  commingling 
chambers,  with  a  tube  between  the  burners  which  communicated  with 
one  of  the  comminglinjt  chambers,  and  which  servetl  as  an  automatic 
lighting  device  between  the  burners.  At  the  close  of  plaintiff's  evidence, 
defendant  asked  the  court  to  direct  the  jury  to  find  for  the  defendant,  on 
the  ground  that  the  plaintifiT  had  not  made  out  a  prinui  facie  case. 

flige  <t  Atten  and  Edtoard  J.  O'Brien,  for  plaintiff. 

Geo.  H.  Lothrap,  Geo.  H.  Knight,  and  Lubke  <St  Muench,  for  defendant. 

Thayeb,  District  Judge,  (charging  jury.')  I  have  given  this  case  such 
an  examination  as  I  have  been  able  to  in  the  short  time  that  has  elapsed 
since  the  plaintifiT  closed  his  case,  and  I  have  come  to  the  following  con- 
clusion :   It  is  the  province  of  the  court  to  construe  the  claims  of  the 
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patent  that  has  been  offered  in  evidence.  That  construction,  of  course, 
is  to  be  made  in  the  light  of  such  expert  testimony  as  has  been  offered. 
In  the  Marsh  patent  the  commingling  chamber,  D,  is  both  described  and 
claimed  as  a  distinct  and  independent  part  (having  special  functions)  of 
tlie  combination  covered  by  the  first  claim  of  the  Marsh  patent.  The 
commingling  chamber  is  provided  with  a  separate  needle  valve  marked 
on  the  drawing,  C,  to  operate  it,  and  both  the  conmiuigling  chamber 
and  the  accompanying  needle  valve  seem  to  be  necessary  to  enable  the 
automatic  lighting  tube,  F,  to  perform  one  of  the  functions  that  the  in- 
ventor had  in  view;  that  is  to  say,  the  function  of  heating  the  side 
burner,  K,  for  initial  lighting  purposes.  Now,  it  nmy  be  true,  and  t 
think  it  is  true,  that  the  commingling  chamber  in  the  Marsh  patent, 
with  its  valve,  G,  is  a  useless  device;  but  the  fact  remains  that  it  has 
been  described  with  great  detail,  and  is  clearly  claimed  as  an  int^ral 
part  of  the  Marsh  combination  or  invention.  I{is  patent  must  nccord- 
it^ly  be  limited  to  a  combination  containing  that  part;  that  is  to  say,  to 
a  combination  containing  a  commingling  chamber  in  addition  to  tlie  or- 
dinary commingling  cliamber  or  chambers  attached  to  the  burners.  In 
the  Quick-Meal  stove  this  separate  and  independent  commingling  cham- 
ber is  wanting.  It  is  obvious  that  the  relighting  tube  in  both  modes  of 
construction  acts  upon  the  same  principle,  and  subserves  tlie  same  pur- 
pose. In  the  Quick-Meal  stove  the  tube  is  continuous  from  one  light  to 
the  other,  while  in  the  Marsh  stove  it  is  broken,  and  passes  the  flame 
through  the  commingling  chamber,  and  out  through  the  small  orifice 
that  is  marked  h'  on  the  drawing.  But  this  concession  does  not  alter  the 
fact  that  Marsh  has  described  and  claimed  a  part  not  found  in  the  Quick- 
Meal  mode  of  construction.  Having  so  described  and  claimed  it,  it 
becomes  one  of  the  necessary  elements  of  his  combination,  though  it  is 
practically  useless.  The  licensee,  the  defendant  in  this  case,  is  not  here 
allying  that  the  Marsh  patent  is  void;  that  he  could  not  do  under  his 
license.  He  simply  says:  "I  have  not  used  the  patented  device  covered 
by  my  license;"  and  there  is  no  evidence,  in  the  opinion  of  the  court, 
to  show  that  he  has  used  it.  The  result  is  that  you.  gentlemen  of  the 
jury,  will  be  directed  to  return  a  verdict  in  favor  of  defendant.  Plain- 
tiff thereupon  took  a  nonsuit  with  leave. 
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in  re  Corning  et  al. 

United  States  v.  Greenhut  H  ai. 

(District  Court,  N.  D.  0/ito,  E.  D.    June  11, 1893.) 

1.  MOXOPOUES — CRtMIXAL  LAW— ISDIOTMBXT. 

An  indictment  under  the  act  of  July  2,  1S90,  relating  to  monopolies,  averred  that 
defendanta,  in  jmrsnance  of  a  combination  to  restrain  trade  in  distillery  products 
1>etween  the  states  and  monopolize  the  traffic  therein,  acquired  by  lease  or  purchase, 
prior  to  the  passaKe  of  the  act,  some  70  distilleries,  producing  three  quarters  of  tho 
distillery  products  of  the  United  States,  and  that  they  continued  to  operate  the 
same  after  the  passage  of  the  law,  and  by  certain  described  means  sold  the  product 
at  increased  prices.  Held,  that  no  crime  was  charged  in  respect  to  the  purchase 
or  oontinned  operation  of.  the  distilleriee,  ainoe  there'was  no  avermeat  thatdetend- 
aots  obligated  the  vendors  of  the  dlBtilleries  not  to  build  others,  or  to  withhold  their 
capital  or  experience  from  the  business.* 

S.  Bame. 

The  Indictment  further  averred  that  defendants,  in  pursuance  of  the  combination, 
shipped  certain  of  the  products  to  Massachusetts,  and  sold  them  there  through  their 
diaiributiDK  agents  to  dealers,  who  were  promised  a  rebate  of  five  cents  per  gallon 
on  their  parchases,  provided  such  dealers  purchased  their  distillery  products 
exclusively  from  the  distributing  agents,  and  sold  them  no  lower  than  the  prescribed 
list  prices,  said  rebate  to  be  paid  when  such  dealers  should  sign  a  certificate  that 
they  had  so  purchased  and  sold  for  six  months;  and  that  by  this  means  defendants 
bad  controlled  and  increased  the  prloe  of  distillery  products  In  Uassachusetts. 
Held,  that  no  orime  was  charged  with  respect  to  such  sales,  since  there  was  no 
averment  of  any  contract  wherebv  the  purchasers  bound  themselves  not  to  pur- 
chase from  others,  or  not  to  sell  at  less  than  list  prices. 

3.  Cbimixai.  La-w— Federal  Cocrts— Rbmoval  op  Prisoner. 

On  an  application  to  a  federal  court  for  the  removal  of  a  resident  of  the  district 
to  s  distant  state  and  district  for  trial,  it  is  the  duty  of  the  court  to  scrutinize  the 
indictment,  disregarding  technical  defects,  but  to  refuse  the  warrant  If  the  crime 
allied  Is  not  triable  in  the  district  to  which  a  removal  Is  sought,  or  if  the  indict- 
ment falls  to  charge  any  offense  under  the  law. 

At  Law.  Indictment  against  Joseph  B.  Greenhut  and  others  for  vio- 
lating the  law  against  monopolies.  Heard  on  application  for  a  warrant 
to  remove  defendants  to  another  district  for  trial.  Denied  and  prisoners 
discharged. 

Allen  T.  Brinsmade,  Dist.  Atty.,  for  the  United  States. 

£2tAu  Root,  Thos.  Tlintcher,  and  S.  E.  Williamson,  lor  defendants. 

Ricks,  District  Judge.  This  cause  comes  before  me  upon  the  applica- 
tion by  the  district  attorney  for  a  warrant  for  removal  to  the  district  of 
Massachusetts  of  Warren  Corning  and  Julius  French,  citizens  of  this  ju- 
dicial district,  against  whom  is  pending  an  indictment  preferred  by  the 
United  States  in  the  district  court  for  the  district  of  Massachusetts.  A 
certified  copy  of  the  indictment,  together  with  the  return  of  A.  J.  Wil- 
liams, a  United  States  commissioner  for  the  circuit  court  of  this  district, 
that  said  defendants  refused  to  give  bail,  and  were  by  him  committed, 
is  tiled.  The  defendants  object  to  the  granting  of  a  warrant  for  removal, 
because  the  indictment  does  not  charge  an  offense  against  the  laws  of  the 
United  States.     Being  residents  and  citizens  of  this  judicial  district,  they 

'See  TJ.  S.  v.  Greenhut,  50  Fed.  Bep.  469,  for  a  decision  in  the  district  court  of  Mas- 
•achasetto  on  motion  to  viasb. 
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claim  the  right,  upon  this  application,  to  challenge  the  sufficiency  of  the 
indictment,  and  insist  that  it  is  the  duty  of  the  district  judge,  before  or- 
<lcring  the  removal  of  a  citizen  to  a  distant  district  for  trial,  to  scrutinize 
the  indictment,  arid  to  refuse  the  warrant  in  case  it  apj)ears  upon  the 
face  of  the  indictment  either  that  the  crime  alleged  was  not  committed 
in  the  district  to  which  the  removal  is  asked,  or  that  the  indictment  does 
not  sufficiently  charge  an  offense  under  the  law,  or  for  other  material 
defects  in  that  instrument,  or  in  the  act  upon  which  it  is  founded.  The 
order  of  removal  is  not  a  mere  ministerial  act  on  the  part  of  the  district 
judge,  but  is  a  judicial  function,  including  the  exercise  of  a  legal  discre- 
tion upon  the  papers  presented  in  support  of  the  application.  I  fully 
tjoncur  in  the  opinion  of  Judges  Dillon  and  Treat  in  Re  Buell,  3  Dill. 
116.  In  that  case,  on  the  proposition  that  the  question  of  the  sufficiency 
of  the  indictment  was  for  the  court  in  which  it  was  found,  and  not  for  the 
district  judge  on  an  application  for  the  warrant  of  removal,  Judge  Dii.- 
LON  said : 

"I  cannot  agree  to  the  proposition  in  tSie  breadth  claimed  for  it  in  llie  pres- 
ent case.  The  provision  devolves  on  a  high  judicial  officer  of  the  government 
a  useful  and  important  duty.  In  a  country  of  such  vast  extent  as  ours,  it  is 
not  a  light  matter  to  arrest  a  supposed  offender,  and,  on  the  mere  order  of  an 
inferior  magistrate,  remove  him  hundreds,  it  may  be  tliousands,  of  miles  for 
trial.  The  law  wisely  provides  the  previous  sanction  of  the  district  judge  to 
such  removal.  Mere  technical  defects  in  an  indictment  should  not  be  regarded ; 
but  a  district  judge  who  should  order  the  removal  of  a  prisoner  when  the  only 
probable  cause  relied  on  or  shown  was  an  indictment,  and  that  indictment 
failed  to  show  an  offense  against  the  United  States,  *  •  •  would  mis- 
conceive his  duty,  and  fail  to  protect  the  liberty  of  the  citizen." 

Ordinarily,  where  an  offense  charged  was  committed  in  the  district 
where  one  or  more  of  the  several  defendants  reside,  the  trial  of  the  ac- 
cused should  be  had  in  the  district  of  which  he  is  or  they  are  inhabitants. 
Where  an  offense  has  been  comnjitted  in  several  different  districts,  and 
the  accused  reside  in  other  and  different  districts,  the  government  has  a 
right  to  elect  in  which  one  of  the  districts  the  prosecution  may  be  con- 
ducted; and,  under  proper  conditions,  may  elect  to  prosecute  them  in  a 
district  other  than  that  in  which  they  or  either  of  them  reside.  There 
may  be  exceptional  conditions  which  would  justify  prosecution  in  a  dis- 
trict remote  from  that  in  which  any  one  of  a  number  of  defendants  re- 
sides, or  far  remote  from  the  district  where  the  principal  business  of  the 
accused  is  conducted.  But  the  spirit  of  our  laws  is  to  indict  and  trj-  of- 
fenses in  the  district  where  the  defendants  reside,  if  the  offense  was  com- 
mitted in  such  district,  and  if  local  influences  and  prejudices  are  not  too 
serious  obstacles  to  be  overcome. 

I  am  moved  to  these  remarks  because  it  appears  in  this  case  that,  if 
the  indictment  sufficiently  charges  an  offense  in  the  district  of  Massachu- 
setts, a  similar  offense  was  committed  in  almost  every  other  district  of 
the  United  States,  and  more  flagrantly  in  the  district  in  which  some  of 
the  accused  reside,  and  in  one  of  which  several  of  them  reside  and  con- 
duct their  principal  business.  It  appears  from  the  indictment  that  one 
of  the  defendants  resides  in  the  southern  district  of  New  York,  where 
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many  transactions  similar  to  those  averred  in  the  indictment  take  place; 
several  reside  in  the  southern  district  of  Ohio;  several  reside  in  this  dis- 
trict; and  several  reside  in  the  northern  district  of  Illinois,  where  the 
corporation  was  organized  and  has  its  legal  residence,  and  conducts  its 
principal  business.  In  each  of  these  four  districts  similar  offenses  were 
committed. 

These  are  not  stated  as  reasons  why  they  should  not  be  removed  for 
trial,  if,  in  fact,  a  sufficient  indictment  is  pending  against  them  in  tiie 
district  of  Massachusetts,  but  rather  as  justifying  a  closer  scrutiny  into 
the  indictment  than  if  the  only  offenses  committed  were  those  allied  in 
this  indictment,  or  the  district  of  Massachusetts  was  the  only  place  where 
the  strong  arm  of  the  law  could  reach  them.  Does  the  indictment 
charge  an  offense  under  the  act  of  July  2,  1890,  known  as  "An  act  to 
protect  trade  and  commerce  against  unlawful  restraints  and  monopolies?" 
The  first  section  of  the  act  declares  illegal  "every  combination  in  the 
form  of  trust  or  otherwise,  or  conspiracy  in  restraint  of  trade  or  commerce 
among  the  several  states,  or  with  foreign  nations."  The  second  section 
declares  that  "every  person  who  shall  monopolize,  or  attempt  to  monop- 
olize, or  combine  or  conspire  with  any  other  person  or  persons  to  monop- 
olize any  part  of  the  trade  or  commerce  among  the  several  states,  or 
with  foreign  nations,  shall  be  deemed  guilty  ofa  misdemeanor." 

The  indictment  alleges  that  before  the  enactment  of  the  law  in  ques- 
tion the  defendants,  tor  the  purpose  of  monopolizing  and  restraining  the 
trade  and  commerce  in  distillery  products  among  the  several  states 
of  the  nation,  combined  with  others,  and  purchasoi  or  leased  or  other- 
wise obtained  control  of  70  distilleries,  which  had  theretofore  been  com- 
peting, separate  distilleries,  and  so  operated  them  as  to  produce  77,000,- 
000  gallons  of  distillery  product,  which  output  comprised  about  75- 
100  of  the  total  production  of  the  distilleries  of  the  United  States; 
and  that  the  condition  of  trade  in  such  products  during  the  period 
charged  was  such  that  the  defendants,  by  means  of  tlieir  combination, 
were  able  to  prevent  free  competition  on  the  actual  price  of  such  products, 
and  thereby  control  the  price,  so  as  to  augment  and  increase  the  price 
thereof  to  consumers  in  the  district  of  Massachusetts,  and  to  restrain  trade 
therein  among  the  several  states. 

The  first  count  of  the  indictment  alleges  a  combination  on  the  part  of 
the  defendants  to  restrain  the  trade  and  commerce  in  the  district  of 
Massachusetts,  and  between  that  state  and  other  states  of  the  Union,  in 
distillery  products,  of  which  it  charges  that  defendants  produced  75- 
100  of  the  entire  production  of  the  United  States,  and  avers  that  on 
October  3,  1890,  they  sold  to  Mills  &  Gaffield,  in  Boston,  5,642.82 
gallons  of  alcohol,  said  alcohol  being  part  of  the  product  of  said  distill- 
eries, and  made  in  Peoria,  111.,  and  intended  to  be  transported  and  sold 
to  said  Mills  &  Gaffield  in  Boston;  and  with  the  intent  to  restrain  the  trade 
therein  they  fixed  the  price  at  which  said  Mills  &  Gafiield  should  sell  the 
same  in  the  district  of  Massachusetts,  or  for  transportation  to  the  other 
states,  and  did  compel  said  Mills  &  Gaffield  to  sell  said  alcohol  at  no  less 
price  than   that  fixed  by  the  defendants;  and,  by  reason  of  their  corn- 
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bination,  said  defendanta  did  control  the  amount  of  said  products  sold 
in  said  district  or  for  transportation  to  other  states,  and  did  counteract 
the  effect  of  free  competition  on  the  usnal  price  at  which  said  products 
were  sold  in  Massachusetts  or  for  transportation  to  other  states,  and  did 
increase  and  augment  the  price  at  which  said  products  were  sold  in  said 
state,  and  for  transportation  to  other  states,  and  did  thereby  exact  and 
procure  great  sums  of  money  from  the  citizens  of  said  district,  and  there- 
by, and  by  other  means  to  the  jurors  unltnown,  restrain  the  trade  and 
commerce  in  said  products,  between  the  state  of  Massachusetts  and  other 
states  of  the  Union. 

The  second  count  charges  the  defendants  with  combining  and  mo- 
nopolizing to  themselves  the  trade  and  commerce  in  distill^y  prod- 
ucts. It  charges,  in  the  same  terras  set  forth  in  the  first  count,  the 
purchase  and  lease  of  70  distilleries,  controlling  75-100  of  the  dis- 
tillery products  of  the  United  States,  which  distilleries  had  been  before 
that  time  competing  producers;  and  with  the  same  purpose,  to  mo- 
nopolize the  trade  in  said  products,  they  made  76-100  of  the  entire 
output  of  the  distilleries  of  the  several  states;  and  with  the  intent  of 
controlling  the  trade  and  price  of  said  products  in  said  state  of  Mas- 
sachusetts, and  between  the  several  states,  and  of  monopolizing  the  trade 
in  said  state  and  between  said  states,  did,  on  the  18th  day  of  tSeptembcr, 
1890,  sell  to  C.  I.  Hood  &  Co.,  of  Lowell,  in  said  state,  through  Webb 
&  Harrison,  as  distributing  agents  for  defendants,  526.52  proof  gallons 
of  alcohol,  and  with  intent  to  monopolize  said  trade  did  then  and  thereby' 
promise  said  Hood  that  if,  for  a  certain  time  agreed  upon,  said  Hooci 
should  purchase  exclusively  from  the  defendants  his  supplies  of  such 
goods  as  defendants  were  then  making,  and  during  that  period  should 
not  sell  such  goods  at  any  lower  prices  than  the  list  of  the  defendants' 
distributing  agents,  and  should  subscribe  to  a  certificate  that  he  had  pur- 
chased all  such  supplies  from  defendants,  and  had  not  sold  the  same 
at  prices  lower  than  their  distributing  agents  had  sold  the  same,  thea 
defendants  would  return  to  said  Hood  five  cents  per  proof  gallon  on  the 
goods  so  purchased  by  Hood.  On  September  23, 1891,  Kelly  &  Durkee 
having  purchased  from  said  Webb  ■&  Harrison,  as  distributing  agents  of 
defendants,  85.54  proof  gallons  of  alcohol,  said  defendants,  with  intent 
to,  and  in  pursuance  of  said  attempt  to  moitopolize  the  trade,  etc.,  did 
at  Boston,  on  said  date,  promise  Kelly  &  Durkee  that,  if  for  the  period 
agreed  on  they  purchased  exclusively  of  one  or  more  certain  dealers 
named,  their  supplies  of  goods  then  nmde  by  defendants,  said  dealers 
being  then  distributing  agents  for  defendants,  and  should  not  seU 
such  goods  at  any.  lower  prices  than  such  dealers'  list  prices,  which 
said  defendants  controlled  and  fixed,  and  should  certify  that  they  pur- 
chased all  their  distillery  products  for  said  period  from  some  one  of  the 
dealers  so  named  by  defendants,  and  had  not  sold  any  goods  so  pur- 
chased at  any  lower  prices  than  said  dealers'  list  prices,  with  freight  (if 
any)  paid,  then  said  defendants  would  repay  to  said  Kelly  &  Durkee 
five  cents  for  each  proof  gallon  purchased;  and  that  defendants,  in  pur- 
suance of  said  combination,  did  make  other  promises  to  Hood,  to  tb^ 
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5-:ime  effect,  and  also  to  Kelly  &  Durkee,  and  did  thereby,  in  the  way 
cliarge<l,  attempt  to  monopolize  the  trade  in  said  products  in  said  district, 
and  between  the  several  states  of  the  Union. 

The  third  count  charges  a  combination  in  restraint  of  trade,  ailing  a 
transaction  with  Hood  on  October  2,  1891,  involving  purchases  by  him 
of  518.81  gallons  of  distillery  products,  under  circumstances  substan- 
tially the  same  as  averred  in  the  preceding  counts;  alleging  that  defend- 
ants promised  Hood,  six  months  from  the  date  of  said  purchases,  a  re- 
bate of  five  cents  per  gallon,  upon  conditions  similar  to  those  averred  in 
the  sieeond  count,  and  averring  divers  other  similar  contracts  with  Hood 
in  the  said  district. 

.\nd  the  fourth  count  avers  that  on  the  7th  day  of  May,  1892,  said  de- 
lendants  entered  into  a  certain  contract  in  restraint  of  trade  and  commerce 
in  distillery  products  among  the  several  states,  and  especially  in  restraint 
of  trade  and  commerce  in  Massachusetts  and  other  states,  with  Keily  & 
Durkee,  which  contract  was,  in  substance,  that,  for  the  purpose  of  se- 
curing the  continuous  patronage  of  the  purchaser,  the  defendants,  six 
months  after  date,  promised  to  repay  to  Kelly  &  Durkee  five  cents  per 
proof  gallon  of  defendants'  products  then  purchased,  upon  condition  that 
i-aid  purchasers  or  their  successors,  from  date  of  voucher  or  purchase  to 
time  of  payment,  shall  buy  exclusively  such  kind  of  goods  as  are  pro- 
duced by  defendants  from  some  one  of  their  agents  designated,  and  shall 
not  sell  the  same  at  prices  lower  than  said  dealers'  list  prices,  and  shall 
certify  to  that  effect,  said  defendants  acting  in  the  name  of  the  Distillery 
&  Cattle  Feeding  Company,  being  from  the  22d  of  September,  1891,  up 
to  the  finding  of  the  indictment,  manufacturers  of  said  distillery  prod- 
ucts within  certain  states  of  the  United  States  oth^r  than  Massachusetts, 
and  the  kind  of  goods  referred  to  in  said  contract  being  distillery  prod- 
ucts, said  Kelly  &  Durkee  having  on  the  said  7th  day  of  May  com- 
plied with  all  the  conditions  of  said  contract.  The  first,  third,  and 
fourth  counts  are  based  on  the  first  section  of  the  act,  and  charge  a  com- 
bination and  conspiracy  in  restraint  of  trade,  while  the  second  count 
charges  a  combination  to  monopolize  a  part  of  the  trade  in  distillery  prod- 
uces between  the  states. 

Now,  giving  to  this  indictment  the  broadest  possible  construction; 
giving  to  the  facts  therein  set  forth  and  to  the  acte  committed  the  mean- 
ing most  favorable  to  the  prosecution, — what  is  the  offense  charged?  It 
is  that  the  defendants,  prior  to  the  act  of  July  2, 1890,  by  lease  or  pur- 
chase, acquired  some  70  distilleries  throughout  the  several  states  of 
ihe  Union,  and  from  them  produced  77,600,000  gallons  of  distillery 
products,  which  then  constituted  75-100  of  the  entire  distillery  prod- 
ucts of  the  United  States,  and  that  they  continued  to  oi)erate  said 
distilleries  on  the  same  extended  scale  after  the  act  became  a  law; 
that  part  of  these  products  were  shipped  to  the  district  of  Massachu- 
setts, to  be  sold  there  and  for  transportation  to  other  states,  and  sold  by 
the  defendants,  through  their  distributing  agents,  to  dealers  in  Massa- 
chusetts, under  a  promise  on  the  part  of  the  defendants  that  if  said 
dealers  should  purchase  their  distillery  products  exclusively  from  the 
v.6lF.no.5 — 14 
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distributing  agents  6f  the  defendant,  and  should  sell  the  same  at 
prices  not  lower  than  the  lii^t  prices  of  such  distributiug  agents,  and 
should  at  the  expiration  of  six  months  after  such  purchases  certify 
that  they  had  so  exclnsi^'ely  purchased  from  defendants'  agents,  and 
liad  so  sold  at  the  said  prices,  then  defendants  would  pay  to  such 
dealers  a  rebate  of  five  cents  pef  gallon  on  all  their  purchaaes.  The 
indictment  avers  that  the  price  at  which  said  products  sold  was  higher 
ttian  had  before  that  time  prevailed,  and  that  by  said  arraugement  de- 
fendants controlled  and  au(;mented  the  prices  of  said  products,  and  by 
said  means  exacted  and  received  from  the  people  of  the  district  of  Mas- 
sachusetts a  large  amount  of  money  over  and  above  tliat  usually  received 
for  such  products. 

These  are  the  substantial  facts  relied  upon  to  constitute  the  crime. 
Of  course,  it  is  alleged,  with  the  usual  particularity,  that  all  this  was 
done  in  pursuance  of  a  combination  to  restrain  trade  between  the 
states,  and  to  monopolize  to  the  defendants  the  traffic  in  the  several 
slates  in  distillery  products,  and  done  with  the  intent  and  purpose  to 
control  the  production  of  said  articles  and  fix  the  prices  at  which  they 
should  be  sold.  But  it  is  not  sufhcient  to  charge  an  unlawful  intent, 
or  to  aver  that  a  combination  or  a  course  of  business  is  in  restraint 
of  trade,  or  a  monopoly  of  trade,  in  order  to  constitute  a  crime.  Acts  re- 
lied U{ion  to  make  the  offense  must  be  stated.  A  combination  of  act  and 
intent  is  needed  to  constitute  a  crime.  No  averment  of  intent  alone  is 
sufficient;  neither  is  any  amount  of  act  alone;  the  two  must  combine. 

Assuming  au  unlawful  intent  and  purpose  of  a  combination  to  restrain 
trade  and  monopolize  traffic  in  these  distillery  products,  as  charged  in 
the  indictment,  do  the  acts  set  forth  constitute  such  restraint  and  mo- 
nojwiy?  In  what  respect  did  the  sales  made,  as  charged,  restrain  trade 
or  monopolize  the  traffic  in  distillery  products?  These  terms,  as  used 
in  the  act  of  congress  under  consideration,  are  well  defined  at  common 
law,  and  must  be  considered  with  reference  to  such  established  mean- 
ing. The  indictment  was  prepared  with  great  care  by  the  district  at- 
torney of  Massachusetts,  and  it  is  safe  to  assume  that  be  has  charged 
therein  all  the  acts  which  he  Iwlieved  it  possible  to  prove  upon  the  trial. 
Assuming  this  to  be  true,  the  indictment  is  significant  in  what  it  omits 
to  charge  in  the  respects  above  referred  to.  It  is  not  averred  that,  wheu 
defendants  purchased  their  70  distilleries,  they  obligated  tlie  vendors 
not  to  build  other  distilleries,  or  not  to  continue  in  the  distillery 
business  in  the  future.  It  is  not  averred  that  defendants  attempted  in 
any  way  to  bind  the  vendors  to  withhold  their  capital  or  skill  or  expe- 
rience in  the  business  from  the  public  in  the  future.  There  is  no  aver- 
ment that  the  defendants  in  any  manner,  or  at  any  time,  attempted  to 
control  the  business  of  the  remaining  one  fourth  of  the  distilleries  in  the 
United  States,  or  in  any  way  attempted  to  limit  their  output,  or  by  agree- 
ment with  them  control  the  price  at  which  their  products  should  be 
sold,  or  in  any  degree  restrain  their  trade,  or  limit  the  territory  over 
which  their  trade  should  extend.  The  full  scope  of  the  averments  in 
this  respect  is  that  before  this  law  was  passed  by  congress  the  defend- 
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ants  legally  purchased  with  their  own  capital  three  fourths  of  the  distill- 
eries in  the  United  States,  and  that  they  produced  77,000,000  gallons 
of  distillery  products,  and  sold  these  products  in  the  markets  of  the  sev- 
eral states  at  the  best  possible  prices;  and  that  they  continued  so  to  own 
and  operate  said  distilleries,  and  so  to  sell  their  products,  after  the  pas- 
sage of  this  act.  This  they  did  without  any  attempt  at  any  time,  by 
coutract,  to  control  the  production  of  the  other  distilleries,  or  the  prices 
at  which  they  should  sell,  or  without  any  contract  with  such  distillers 
in  any  way  restraining  trade.  The  indictment,  therefore,  in  my  judg- 
ment, wholly  fails  to  charge  a  crime,  so  far  as  the  purchase  of  said  dis- 
tilleri<;s  or  their  manufacture  of  distilled  products  before  the  passage  of 
the  act  is  concerned,  or  so  far  a^  they  are  charged  with  continuing  to 
own  and  operate  them  with  unlawlul  intent  after  ihe  passage  of  the  act. 

Do  the  acts,  in  connection  with  the'  transportation  and  sale  of  said 
prodacts  in  the  district  of  Massachusetts  as  charged,  constitute  an  of- 
fense? The  substantial  facts  in  this  respect,  as  averred,  are  that  defend- 
ants sold  their  products  in  Massachusetts,  through  distributing  agents, 
to  dealers  there,  who  were  promised  a  rebate  of  five  cents  per  gallon  on 
all  their  purchases,  provided  said  dealers  purchaseti  their  distillery 
products  exclusively  from  defendants'  agents,  and  provided  they  sold 
the  same  at  prices  no  lower  than  the  list  prices  of  such  agents;  and  stiid 
rebate  was  to  be  paid  when  the  dealers  should  sign  a  certificate  that  they 
had  so  exclusively  purchased  from  defendants'  agents,  and  had  so  sold 
at  prices  no  lower  than  the  list  prices  of  said  ageilts.  The  indictment 
in  these  averments  is  again  significant  for  its  omissions.  It  fails  to  charge 
a  contract  on  the  part  of  the  dealer  that  he  would  not  purchase  distillery 
products  from  other  distilleries,  or  any'contract  ou  his  part  binding  him- 
self to  sell  at  defendants'  prices.  Such  dealers  were  ofi"ered  the  rebate 
as  an  inducement  to  purchase  exclusively  from  the  defendants,  and  to 
sell  at  the  prices  defendants  fixed;  but  there  is  no  contract  averred  by 
which  the  dealers  obligated  themselves  to  do  so.  In  what  respects,  then, 
are  these  acts  charged  different  from  the  customarj'  efi'orts  of  manufac- 
turers or  dealers  to  increase  the  sale  of  their  products,  and  push  their 
business  by  the  many  artifices  of  tratle? 

There  are  no  contracts  averred,  as  between  the  defendants  and  their 
customers,  which  are  in  restraint  of  trade.  Their  acts  are  rather  in- 
tended to  increase  their  trade,  but  not  by  restraining  the  liberty  of  the 
customer  to  deal  with  others,  if  he  wishes  to,  or  can  do  so,  with  advan- 
tage to  himself.  If  these  acts  are  illegal  and  in  restraint  of  trade,  and 
if  they  constitute  a  monojKjly  under  this  act,  it  may  well  be  denominated 
an  act  to  restrain  legitimate  enterprise,  and  limit  and  qualify  the  own- 
ership in  property.  The  acts  charged  are  common  and  frequent  to  many 
branches  of  manufacture  and  trade,  and  if  the  defendants  are  guilty  in 
the  manner  of  making  sales  of  their  products,  as  set  forth  in  tlie  indict- 
ment, the  act  is  more  sweeping  in  its  provisions  than  ever  contemplated 
by  congress,  as  manifestly  appears  from  the  debates  in  the  senate  when 
the  act  was  before  it  for  consideration.  From  those  debates  it  is  evident 
tliat  the  congress  did  not  intend  to  limit  the  amount  of  capital  a  citizen 
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should  invest  in  any  line  of  business,  or  restrain  his  energy  or  enterprise 
in  acquirine  for  himself  all  the  trade  possible  in  such  business,  provided 
in  doing  so  he  did  not,  by  illegal  contracts  or  devices,  restrain  others 
from  pursuing  the  same  business,  or  deprive  the  public  from  enjoying 
the  advantages  of  the  free  use  of  cftpital,  skiM,  and  experience  of  com- 
petitors. I  am  therefore  of  the  opinion  that  as  to  the  manner  in  which 
the  defendants  made  the  sales  of  their  products,  so  far  as  their  acts  are 
set  out  in  the  indictment,  there  is  no  restraint  of  trade  or  monopoly 
shown,  and  there  is  no  crime  stated  or  charged.  The  indictment  'is 
therefore  insufficient  in  charging  a  crime  as  to  either  the  purcha.se  and 
use  of  the  distilleries  or  as  to  the  sale  of  their  products. 

It  was  contended  by  counsel  that,  after  these  products  reached  the  state 
of  Massachusetts,  they  became  property  owned  and  held  by  the  defend- 
ants under  the  laws:  of  that  state',  and  what  was  done  with  such  products 
thereafter  in  that  state  did  not  in  any  way  relate  to  commerce  between 
the  states,  and  therefore  the  act  of  congress  could  not  be  held  to  apply  to 
such  sales.  It  was  further  urged  that,  if  congress  intended  to  say  that 
the  acquisition  of  these  distilleries,  by  purchase  or  lease,  by  the  defend- 
ants, before  the  act  was  passed,  was  a  crime,  such  act  was  unconstitu- 
tional, because  ex  pod  facto  in  its  character.  It  was  further  contended 
that  if  congress  meant  to  define  as  a  monopoly — and  therefore  as  a  crime 
— the  acquisition  by  the  defendants  of  the  large  number  of  distilleries  al- 
leged in  the  indictment,  when  such  ownership  or  control  was  lawful  in 
the  states  where  they  were  so  owned,  then  congress  exceeded  its  powers, 
and  such  act  is  void.  But  I  have  not  deemed  it  necessary  to  pass  upon 
these  questions.  I  have  carefully  considered  all  the  acts  and  unlawful 
combinations  set  forth  in  the  inHiotment  in  the  first,  third,  and  fourth 
counts,  and,  for  the  reasons  hereinbefore  stated,  I  am  satisfied  they  are 
insufficient  to  make  out  the  crime  covered  by  the  first  section  of  the  act, 
viz.,  a  combination  in  the  form  of  trust  or  otherwise,  or  conspiracy  in 
restraint  of  trade  or  commerce  among  the  several  states;  and  giving  to 
the  word  "qionopoly"  its  common-law  meaning,  which  is  the  meaning 
congress  cleariy- intended,  I  find  the  allegations  in  the  second  count  in- 
sufficient to  make  out  the  crime  covered  by  the  second  section  of  the  act, 
viz.,  a  combination  or  conspiracy  to  monopolize  any  part  of  the  traaeor 
commerce  between  the  stales. 

In  reaching  this  conclusion,  I  am  relieved  to  know  that  if  I  am  in 
error  the  government  can  speeidily  protect  the  public  from  this  allied 
monopoly  by  a  civil  proceeding  in  any  district  in  the  United  States  in 
which  the  defendants  transact  their  business.  The  act  of  congress  wisely 
made  special  provision  for  just  such  civil  suits,  and  conferred  jurisdic- 
tion upon  the  circuit  courts  of  the  United  States  to  enjoin  parties  from 
carrying  on  any  monopoly  or  business  in  restraint  of  trade.  The  dis- 
trict attorneys  of  the  United  States,  by  permission  of  the  attorney  gen- 
eral, may  institute  such  proceedings  in  equity  in  any  district  where 
proper  service  of  process  can  be  obtained  upon  any  of  the  defendants, 
and  provisions  are  made  for  speeding  such  cases  to  an  early  hearing.  A. 
suit  of  this  nature  was  lately  instituted  in  the  United  States  circuit  court 
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at  Nashville,  Tenn.,  by  the  United  States  through  its  district  attorney, 
and  against  an  ill^al  coal  monopoly,  doing  business  under  a  combina- 
tion clearly  differing  from  this  case,  and  manifestly  illegal;  and  that 
company  was  enjoined  from  doing  business,  and  the  public  in  that  suit 
protected  against  the  high  prices  in  coal  which  resulted  from  a  contract 
held  illegal  under  this  act.  If,  therefore,  the  attorney  general  of  the 
United  States  should  deem  it  proper  to  further  test  the  question*  of 
whether  the  business  of  the  defendants  in  this  case  is  a  monopoly,  or  in 
restraint  of  trade,  he  may  authorize  such  a  civil  proceeding  to  be  insti- 
tuted, and  by  such  suit  speedily  secure  an  adjudication  from  the  circuit 
courts  as  to  the  effect  and  scope  of  this  act.  Inasmuch  as  these  defend- 
ants were  legally  engaged  in  this  extended  business  before  the  act  of  con- 
gress was  passed,  it  would  be  fair  and  proper  to  proceed  against  them 
tiret  by  such  civil  suit.  The  public  would  be  better  protected,  and 
more  promptly  benefited,  by  such  proceeding,  because  it  could  be  speed- 
ily heard,  and  relief  be  effectually  granted,  by  an  injunction  restraining 
such  business,  and  destroying  the  monopoly,  if  such  the  court  should 
adjudge  it  to  be.  The  warrant  for  removal  will  therefore  be  daoied,  and 
the  defendants  discharged  from  further  custody. 


In  re  Terrell. 
United  States  v.  Greenhot  d  al. 

(Circuit  Cowrt.  S.  D.  New  York.    June  98, 1893.) 

* 

1.  CaiMiRAi.  Law — H^bkab  Corpus — Jcbisdiction  of  Circuit  Cocbts — Bbmotaii  of 
Prisosbr. 

Where  a  prisoner,  RTTestod  under  warrant  based  upon  an  indictment  in  a  distant 
state  and  district,  is  held  pendin^r  an  application  to  the  district  court  (or  a  warrant 
of  removal  for  trial,  the  circuit  court  of  the  district  in  which  he  is  held  has 
authority  on  habeas  corpus  to  examine  such  indictment,  and  to  release  the  pris- 
oner, if  in  its  judgment  the  indictment  should  be  quashed  on  demurrer. 

9.  IixeeAL  Combinations — Contracts  in  Restraint  of  Tbadb— Indictmbut. 

An  indictment  under  the  act  of  July  3,  1890,  relating  to  monopolies,  averred  in 
the  fourth  count  that  defendants,  in  pursuance  of  a  combination  to  restrain  trade 
in  distillery  products  between  the  states,  shipped  certain  whisky  to  Massachu- 
setts, and  sold  it  there  through  their  distributing  agents  to  dealers  under  a  contract 
whereby  said  dealers  were  promised  a  rebate  of  five  cents  per  gallon  on  their  pur- 
chases, providing  such  dealers  purchased  their  distillery  products  ezolusivcly  from 
the  distributing  agents,  and  sold  them  no  lower  than  the  prescribed  list  prices ; 
said  rebate  to  be  paid  when  such  dealers  should  sign  a  oertifloate  that  they  had  so 
purchased  and  sold  for  six  months;  and  that  by  this  means  defendants  had  con- 
trolled and  increased  the  price  of  distillery  products  in  Massachusetts.  Hdd, 
that  DO  crime  was  charged  With  respect  to  such  sales,  since  there  was  no  averment 
of  any  contract  whereby  the  dealers  bound  themselves  not  to  purchase  from 
others,  or  not  to  sell  at  less  than  list  prices.  In  re  Coming,  51  Fed.  Rep.  205, 
approved.  - 

Petition  by  Herbert  L.  Terrell  for  a  writ  of  habeas  oorpva.     Prisoner 
discharged. 

Thm.  TTiacher  and  Elihu  Root,  for  petitioner. 
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Edward  Mtchell,  Dist.  Atty.,  and  Maxwdl  Eoarts,  Asst.  Dist.  Atty.*, 
for  the  United  States. 

Lacombe,  Circuit  Judge.  The  petitioner  was  arrested  in  this  district 
upon  a  warrant  issued  by  a  United  States  cominissioner  here.  The 
warrant  was  based  upon  an  affidavit,  which  was  itself  based  solely  upon 
the  fourth  count  in  an  indictment  found  by  the  grand  jury  in  the  dis- 
trict court  of  the  United  States  for  the  district  of  JIassachusetts.  The 
petitioner  being  in  custody  of  the  United  States  marshal  to  await  the 
order  of  the  district  judge,  under  Rev.  St.  §  1014,  for  his  removal  to 
the  district  of  Massachusetts,  writs  of  habeas  corpus  and  certiorari  were 
issued,  to  which  returns  have  been  made.  It  is  not  disputed  by  the 
district  attorney  that  it  is  not  only  the  right,  but  the  duty,  of  the  dis- 
trict court,  before  ordering  removal,  to  look  into  the  indictment,  so  far 
as  to  be  satisfied  that  an  offense  against  the  United  States  is  charged, 
and  that  it  is  such  an  offense  as  may  Lawfully  be  tried  in  the  forum  to 
which  it  is  claimed  the  accused  should  be  removed;  and  the  same  right 
and  duty  arises  upon  habeas  corpus,  whether  the  petitioner  is  held  un- 
der the  warrant  of  removal  issued  by  the  district  judge  whose  decision 
is  thus  reviewed,  or  under  the  warrant  of  the  commissioner  to  await 
the  action  of  the  district  judge.  The  later  decisions  of  the  circuit 
courts  abundantly  establish  this  proposition.  In  re  Bndl,  3  Dill.  116; 
In  re  Doig,  4  Fed.  Rep.  193;  U.  S.  v.  Brawner,  7  Fed.  Rep.  86;  \j.  S.  v. 
Rogers,  23  Fed.  Rep.  658;  U.  S.  v.  Fowkes,  49  Fed.  Rep.  50.  This 
practice  was  followed  in  Re  PaUmer,  136  U.  S.  257,  10  Sup.  Ct.  Rep. 
1034,  and  approved  by  the  supreme  court  in  Homer  v.  U.  S.,  143  U.  S. 
207,  12  Sup.  Ct.  Rep.  407.  There  is  good  cause  for  holding  that  this 
power  should  be  exercised  liberally,  whenever  the  judge  before  whom 
the  questions  are  raised,  on  application  for  a  warrant  of  removal,  or  on 
babms  corptis,  is  satisfied,  from  the  face  of  th?  indictment,  that  were 
such  indictment  before  him  for  trial,  and  demurred  to,  he  would  quash 
it.  This  is  a  country  of  vast  extent,  and  it  would  be  a  grave  abuse  of 
the  rights  of  the  citizen  if,  when  charged  with  alleged  offenses  committe<i 
perhaps  in  some  place  he  had  never  visited,  he  were  removable  to  a 
district  thousands  of  miles  frpm  his  home,  to  answer  to  an  indictment 
fatally  defective,  on  any  mere  theory  of  a  comity  which  would  require 
the  sufficiency  of  the  indictment  to  be  tested  only  in  the  particular 
court  in  which  it  is  pending.  Nor  should  the  mere  novelty  of  the  points 
raised  be  held  to  preclude  the  court,  before  which  comes  the  question  of 
removal,  from  passing  upon  them,  when  it  has  no  doubt  as  to  bow  it 
would  pass  upon  them  if  the  cause  were  pending  before  it.  If  the 
questions  ate  of  such  a  character  that  it  is  thought  desirable  that  the 
opinion  of  an  appellate  court  should  be  obtained,  such  a  proceeding  as 
this  is  the  more  appropriate  way  in  which  to  raise  them,  for  a  decision 
here  adverse  to  the  government  is  reviewable  by  appeal;  but  a  similar 
decision  on  the  trial  is  final,  as  the  government  cannot  appeal  from  a 
criminal  judgment.  U.  S.  v.  Sanges,  144  U.  S.  310,  12  Sup.  Ct.  Rep. 
609. 
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The  points  of  law  arising  upon  this  indictment  were  all  carefully 
considered  by  Judge  Kicks  in  his  opinion  (filed  June  11, 1892,  N.  Dist. 
Ohio)  on  application  for  a  removal  in  Re  Corning,  51  Fed.  Rep.  205. 
In  that  opinion  I  entirely  concur;  and  the  district  attorney,  apparently 
admitting  its  application,  has  discussed  only  the  questions  arising  under 
the  fourth  count,  urging  that  the  learned  judge  did  not  fully  apprehend 
the  averments  of  that  count,  and  therefore  erred  in  holding  that  no  con- 
tract wag  averred  by  which  the  dealers  obligated  themselves  to  purchase 
exclusively  from  defendants,  and  to  sell  at  the  prices  defendants  fixed. 
It  is  insisted  that  the  paper  set  out  in  the  fourth  count  became  a  con- 
tract on  May  7,  1892,  when  the  purcliasers  signed  it,  and  that  it  is  dis- 
tinctly charged  that  defendants  made  such  contract  "in  restraint  of  trade 
and  commerce  among  the  several  states"  on  May  7, 1892.  But,  though 
It  be  conceded  that  the  contract  set  forth  in  the  indictment  was  made  on 
that  day,  it  does  not  follow  that  it  was  a  contract  in  restraint  of  trade. 
The  only  trade  which  it  is  pretended  was  at  all  curtailed  or  affected  in 
any  way  was  the  trade  of  Kelly  &■  Durkee  in  distillery  products  between 
September  23, 1891,  and  May  7, 1892.  During  that  period  they  bought 
such  products  only  from  certain  named  dealers  in  a  limited  number 
of  states,  and  sold  only  at  prices  fixed  by  the  defendants;  but  they  did 
so  only  because  they  chose  to, — because  the  offer  of  a  rebate  to  pur- 
chasers who  would  thus  conduct  their  business  'was  an  inducement 
operating  upon  their  self-interest.  No  obligation  of  any  kind  con- 
strained them  so  to  do;  during  that  entire  period,  certainly,  no  contract 
restrained  them,  for  there  was  no  contract  in  existence.  They  were  en- 
tirely free  to  buy  from  whom  they  pleased,  and  to  sell  at  any  price  they 
chose.  The  statute  does  not  prohibit  the  offering  of  special  inducements 
to  such  purchasers  as  shall  make  all  their  purchases  from  a  single  con- 
cern, and  shall  sell  only  at  the  prices  .fixed  by  it,  even  though  those 
inducements  be  so  favorable  as  to  accomplish  their  object.  It  is  not 
the  actual  restraint  of  trade  (if  such  be  restraint  of  trade)  that  is  made 
ill^al  by  the  statute,  but  the  making  of  a  contract  in  restraint  of  trade, 
of  a  contract  which  restrains  or  is  intended  to  restrain  trade.  It  is 
difficult  to  understand  upon  what  principle  it  can  be  contended  that 
trade  is  restrained  by  a  contract,  when  no  contract  exists.  That,  when 
the  trade  in  distillery  products  which  Kelly  &  Durkee  carried  on  be- 
tween September  16,  1891,  and  May  7,  1892,  was  restrained,  (if  re- 
strained it  were,)  there  was  no  contract  in  existence,  is  conclusively 
admitted  on  the  face  of  the  indictment  itself,  which  charges  the  statutory 
ofiTense,  to  wit,  the  making  of  a  contract,  etc. ,  as  committed  on  May 
7,  1892.     llie  petitioner  should  be  discharged. 
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Hasten  v.  Hunt  et  al. 

iCircntit  Court,  D.  MaaaachusetU.    June  39, 181 

L  Fatbntb  fos  Invkntions— Constbdctiox  of  Claim — Cohbinat 
Letters  patent  No.  821,888,  issued  July  7,  1885,  to  Cornelius 

cracker,  covers.  In  claim  1,  "the  match,  B,  and  (uxe,  C,  in  combii 

plug,  D,  and  body,  A,  substantially  as  set  forth.  "    The  specifli 

erence  to  the  prior  state  of  the  art,  and  merely  state  that  the 

"a  more  desirable  article"  "than  is  now  in  ordinary  use. "  witl 

tb^  points  constituting  the  Improvement.    lield,  that  the  pre^ 

applies  to  the  combination  as  a  whole,  and,  in  the  absence  of  > 

prior  stat«  of  the  art,  the  court  has  no  power  to  declare  that 

equivalent,  was  not  essential,  and  to  hold  that  a  lilie  cracker 

fu^e,  is  an  infringement. 
&  Bamk. 

The  use  of  the  conjunction  "and  "  between  the  words  "match, 

does  not  show  that  the  match  and  fuse  constitute  but  one  elem« 

tinuouB  fuse  would  be  the  equivalent. 

In  Equity.  Suit  by  Cornelius  E.  Masten  against  E( 
et  al.  for  infringement  of  letters  patent  No.  321,833,  issu< 
to  complainant  for  a  firecracker.     Bill  dismissed. 

The  specification  and  claim  of  the  patent  are  as  follow. 

Be  it  known  that  I,. Cornelius  E.  Miisten,  of  Boston,  in  tl 
folk,  state  of  Massachusetts,  have  invented  a  certain  new  and  ; 
ment  in  firecrackers,  of  which  the  following  is  a  description 
dear,  and  exact  to  enable  any  person  skilled  in  the  art  or  h  ^ 
said  invention  appertains  to  make  and  use  the  same,  referen- ' 
the  accompanying  drawing,  forming  a  part  of  this  speciQ«.; 
the  ngure  is  a  vertical  longitudinal  section.  ^ 

My  invention  relates  more  especially  to  large  fi recrackers,  or   ". 
as  "cannon  crackers;"  and  it  consists  in  a  novel  constructir  -. 
ment  of  the  parts,  as  hereinafter,  more  fully  set  forth  and  cla  i 
a  more  desirable  article  of  this  character  is  produced  than  is  ■i^. 
use.    The  nature  and  operation  of  the  improvement  will 
stood  by  all  conversant  with  such  matters  from  the  followiij 
its  extreme  simplicity  rendering  an  elaborate  description  ui 
the  drawing,  A  represents  the  body  of  the  cracker.  B  the  m§  .^ 
fuse.    The  body  is  cylindrical  in  form,  and  is  composed  of  la 
tough  paper  overlapping  each  other,  and  cemented  togetlie  tl 
manner.    The  match  is  composed  of  cotton,  powder,  and  gum  'J{ 
ing  saturated  with  a  solution  of  the  gum,  and  then  rolled  in' 
powder  rubbed  into  it  and  dried.     The  tujie  is  composed  of    ' 
twist  of  ordinary  touch-paper,  into  the  inner  end  of  which  t 
the  match  is  inserted  and  secured,  as  seen  at  x.    The  breech 
CRicker  consists  of  fire  clay;  and  is  inserted  in  the  body  aroui 
match  as  follows:    The  fuse  and  match  having  been  first  ui 
and  described,  the  fuse  is  inserted  in  a  vertically-arranged  ho 
of  an  anvil  or  stake,  which  fits  closely  into  the  lower  end,  < 
This  stake  is  provided  with  a  rabbet  or  shoulder  on  which  tbt 
body  rests;  the  body  standing  vertically  with  the  fnatch  in  ii 
the  stake  is  inserted.     Powdered  fire  clay,  or  similar  material,      ,  _ 

perament,  is  then  introduced  around  the  match  through  the  c  iHA/* 

of  the  body,  and  rammed  down  to  form  the  solid  plug,  D,  by  r.         ^  """^^ 

low  ramrod,  which  is  adapted  to  pass  freely  over  the  matchi'       "***  ttiii  \  t  < 
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C.  E    HASTEN. 

riBE  CRACEEK. 

Patented  July  7.  1885* 
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then  filled  with  the  charge  of  explosive  compound,  E,  and  the  wad  of  the 
muzzle  plug  inserted. .  This  plug  consists  of  a  cylindrical  shell,  H,  open  at 
both  ends,  and  adapted  to  lit  closely  into  the  body,  the  shell  being  provided 
with  a  centrally  disposed  plug,  M,  composed  of  Are  clay,  or  similar  material, 
which  is  rammed  in  solid  t>efore  the  shell  is  inserted.  The  abell,  ;H.  is  com- 
posed  of  layers  of  paper  overlapping  each  other,  and  properly  cetuented  to- 
gether, and  is  secured  in  the  body.  A,  by  means  of  glue  or  cement.  In  fire- 
crackers  of  this  character  the  muzzle  plug  or  wad  is  usually  rammed  down 
onto  the  charge  or  filling  with  sulHcient  force  to  secure  the  wad  firmly  in  the 
body  of  the  cracker,  thereby,  on  account  of  the  nature  of  the  tilling,  greatly 
reducing  the  force  of  the  explosion,  and  causing  it  to  produce  far  less  noise 
tl)an  when  the  plug  is  loosely  inserted,  and  cemented  into  the  body,  as  de- 
scribed. 

Having  thus  explained  my  invention,  wliat  I  claim  is:  (1)  In  a  firecracker, 
the  match,  B,  and  fuse,  C,  in  combination  with  the  solid  plug,  D,  and  body, 
A,  substantially  as  set  forth.  (2)  The  improved  firecracker  herein  described, 
the  same  consisting  of  the  body.  A,  fuse,  C,  match.  K,  plug,  D,  shell,  H, 
plug,  M,  and  tilling  or  charge,  £,  constructed,  combined,  and  arranged  to 
operate  substantially  as  described. 

J.  S.  Richardimi  and  Charles  0.  Morgan,  for  complainant. 
Maynadier  dc  Beach,  for  defendants. 

Putnam,  Circuit  Judge.  This  case  arises  on  the  first  claim  in  com- 
plainant's patent,  and  the  only  defence  alleged  at  the  argument  was  non- 
infringement. This  defense,  however,  involves  the  construction  of  tKe 
claim  in  question,  as  the  defendants  are  manufacturing  the  article  de- 
scribed by  it,  except  only  that  they  use  a  continuous  safety  fuse  instead 
of  the  "  match,  B,"  and  the  "  fuse,  C."  It  eeems  to  me  that  to  restrain 
respondents  in  this  cause,  would  give  complainant  a  monopoly  of  all  so 
called  "cannon  crackers"  in  the  manufaoture  of  which  a  clay  plug  is 
forced  into  the  body  of  the  cracker  after  the  body  has  been  "  cemented 
together  in  the  usual  manner."  If  he  was  entitled  to  ask  from  the  pat- 
ent oflice  so  much  as  this,  his  specifications  and  claims  fail  to  show 
it.  The  specifications  make  no  reJerence  to  tlje  state  of  the  art,  and 
do  not  particularize  in  what  respects  complainant's  combination  was 
an  improvement,  using,  in  reference  to  this,  only  the  general  language 
that  by  the  invention  a  more  "desirable  article"  is  produced  "than 
is  now  in  ordinary  use."  Therefore  there  is  notliing  on  the  face  of 
the  patent  from  which  the  court  can  infer  that  any  element  in  the 
combination  is  more  or  less  essential  or  important  than  any  other.  Com- 
plainant claims  that  the  conjunction  between  the  words  "match,  B," 
and  "fuse,  C," shows  that  the  match  and  fuse  make  but  one  element,  and 
that,  therefore,  by  the  terms  of  the  patent,  they  are  the  equivalent  of  a 
continuous  fuse;  but  the  presumption  raised  by  this  collocation  is  too 
weak  to  safely  guide  the  court.  The  presumption  of  novelty  in  this  case 
applies  only  to  the  combination  as  a  whole,  and  does  not  apply  to  any 
of  its  elements.  Neither  party  has  shown  to  the  court,  by  proper  proof, 
the  state  of  the  art  prior  to  complainant's  invention.  I  am  satisfied  that 
Exhibits  Peri(jo  and  Porigo  2,  tiiat  is,  the  Chinese  crackers,  were  con- 
structed by  rolling  in  the  cluy  plug,  and  not  in  the  method  described  in 
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complainant's  specifications;  but  this  fact  is  merely  negative  iii  its  effect, 
as  it  is  limited  tothese  particular  exhibits,  and  does  not  inform  the  court 
whether  or  not  other  crackers  of  different  construction  were  on  the 
market.  James  Shepard  (page  31,  answer  10,  and  page  34,  answer  19) 
conclades  that  certain  elements  in  complainant's  cracker  are  new;  but 
he  does  not  qualify  himself  as  one  haxnng  historical  knowledge  or  in- 
formation about  this  jiarticalar  trade,  and  his  method  of  reaching  his 
conclusion  as  to  the  construction  of  Exhibits  Perigo  and  Perigo  2  indi- 
cates that  he  could  not.  In  McDonald  v.  Whitney,  24  Fed.  Rep.  600, 
the  combination  was  expressly  described  in  the  claim  as  embracing  four 
rolls;  but,  either  from  the  face  of  the  patent  or  from  other  matters  in  the 
record ,  the  court  was  able  to  conclude  that  the  gist  of  the  invention  in 
issue  was  "  the  separation  and  adjustment  of  the  rolls,  held  together  by 
spring  pressure,  by  means  of  a  treadle  and  levers;"  and  the  court,  there- 
fore, enjoined  a  machine  with  only  three  rolls.  There  may  also  be  other 
conditions  under  which  a  patentee  may  be  enabled  to  meet  the  effect  of 
an  unnecessary  subdivision  in  his  claim  of  the  elements  of  his  combina- 
tion; but,  in  the  absence  of  the  matters  stated  in  this  opinion  as  not  ap- 
pearing in  this  case,  it  seems  to  me  I  have  no  power  to  pronounce  any 
clement  more  or  less  essential  than  others,  or  to  declare  that  any  divi- 
sion or  subdivision  appearing  on  the  face  of  the  claint  is  unimportant, 
ur  that  the  gist  of  the  invention  is  in  a  new  method  of  combining  the 
clay  plug  with  the  body  of  the  cracker,  or,  for  that  or  for  any  other 
reason,  to  decide  that  anj'  manufacture  is  an  infringement,  unless  it 
combines  with  the  rest  the  "match,  B,"  or  the  equivalent  of  that  precise 
element. 

In  applying  the  law  to  the  facts  in  this  record,  I  am  guided  by  the 
results  in  Vance  v.  Campbell,  1  Black,  427;  McClnin  v.  Orlmayer,  141  U. 
S.  419, 12  Sup.  Ct.  Rep.  76;  and  Drafimv.  Wiene,  124  U.  S.  32,  8  Sup. 
Ct.  Rep.  354, — more  than  by  that  in  Madiine  Co.  v.  Lducanlcr,  129  U. 
S.  263,  9  Sup.  Ct.  Rep.  299. 

The  latter  ca.«e,  however,  cites  (page  280,  129  U.  S.,  and  page  305,  9 
Sup.  Ct.  Rep.)  the  ruling  of  Vice  Chancellor  \Vcr)d  as  follows: 

"When  the  thing  is  wtiolly  novel,  and  one  wbicli  lias  never  been  achieved 
before,  the  machine  itself  whicli  is  invented  necessarily  cootains  a  great 
amount  of  novelty  in  all  its  parts;  and  one  looks  very  narrowly  and  very 
jealously  upon  any  other  machines  for  effecting  the  sarue  object,  to  see 
whether  or  not  they  are  merely  colorable  contrivances  for  evading  that  which 
bas  been  before  done.  When  the  object  itself  is  one  which  is  not  new,  but 
the  means  only  are  new^  one  is  not  inclined  to  say  that  a  person  who  invents 
a  particular  means  of  doing  something  that  has  been  known  to  all  the  world 
long  before  has  a  right  to  extend  very  largely  the  interpretation  of  those 
means  which  be  has  adopted  for  carrying  it  into  effect. " 

The  difficulty  in  the.  present  case  is  that,  as  ahead 3'  pointed  out,  the 
complainant  does  not  show  by  his  specifications,  or  the  proofs,  whether 
the  "object  itself"  is  new  in  any  essential  particular,  as,  for  example, 
whether  a  body  constructed  like  this  with  a  clay  plug  pressed  into  it  is 
novel.  To  paraphrase  the  supreme  court  in  the  same  case  (page  273, 
129  U.  S. ,  and  page  302,  9  Sup.  Gt.  Rep.)  the  complainant  does  nut  show 
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whether  ot  not  the  invention  is  one  of  a  "primary  cliaracter."  to  which 
the  doctrine  of  equivalents  applies  to  its  full  extent,  or  whether  or  not 
the  inventor  was  a  "mere  improver"  upon  something  "capable  of  ac- 
complishing the  same  general  result;"  in  which  latter  case,  the  court 
said,  "his  claims  would  properly  receive  a  narrower  interpretation." 

Again,  in  McClain  v.  Ortniayei;  supra,  the  supreme  court,  on  page 
425,  141  U.  S.,  and  page  78,  12  Sup.  Ct.  Rep.,  laid  down  the  fol- 
lowing rule: 

"The  principle  announced  by  this  court  in  Vance  v.  Campbell,  1  Black, 
427,  that,  where  a  patentee  declares  upon  a  combination  of  elements  which  he 
asserts  constitute  the  novelty  of  his  invention,  he  cannot,  in  bis  proofs,  almndon 
a  part  of  such  combination  and  niaintHin  liis  claim  to  the  rest.  Is  applicable 
to  a  case  of  this  kind,  where  a  patentee  lias  claimed  more  than  is  necessary 
to  the  successful  working  of  his  device. " 

This  does  not  strictly  govern  the  case  at  bar;  but  it  illustrates  clearly 
that  it  does  not  follow  that  the  complainant  can  abandon  "match,  B," 
as  a  distinct  element,  and  claim  a  continuous  fuse  as  the  equivalent  of 
his  fuse  and  match,  merely  because  he  has  made  a  subdivision  which  it 
may  prove  was  not  "necessary  to  the  successful  working  of  his  device." 
Although  in  this  opinion  I  have  not  only  pointed  out  the  negative  nature 
of  the  complainant's  specifications,  but  have  also  referred  to  the  lack  in 
the  record  of  any  proof  of  the  state  of  the  art  prior  to  the  invention  in 
question,  yet  I  do  not  mean  to  be  understood  as  now  holding  that  any 
such  proof  would  have  enabled  me  to  reach  a  different  conclusion.  In 
view  of  what  appears,  or  rather  fails  to  appear,  on  the  face  of  the  patent, 
I  have  not  considered  whether  any  line  of  proofs  would  relieve  the  com- 
plainant, and  I  have  referred  to  the  lack  of  them  merely  because  it 
strengthens  the  case  as  presented  to  me.  I^et  respondents  draw  a  decree 
of  dismissal,  with  costs,  and  submit  it  to  the  court,  with  proof  that  it 
has  been  served  on  the  complainant. 


RODENHAUSEN  V.  KEYSTONE  WaGON  Co.* 

(C«rcutt  Court,  E.  D.  Pennnylvanta.    April  29, 1SW.) 

Patents  fob  Inventioxs— Coxstrcction  of  Claim— Noveltt. 

Letters  patent  No.  2lI,U5a.  for  a  duniping-wagOD,  are  to  be  construed  as  for* 
dumping-wagon  wherein  the  body  is  raised  front  and  rear  Bimultaneously.  by  fold- 
ing arms  connected  with  the  body  and  running  gear,  and  suitable  connections  be- 
tween the  forward  ends  of  the  "arms  and  wagon  body,  whereby,  as  the  latter  is 
raised,  it  moves  rearwardly  also  with  a  single  power  devii'e  operating  upon  one  or 
more  of  its  arms,  whereby  a  single  continuous  operation  will  elevate  both  ends  of 
the  body,  and  move  it  rearwards,  and  embrace  patentable  novelty. 

Bill  in  Equity  by  Leonhard  Kodenhausen  to  restrain  the  Keystone 
Wagon  Company  from  infringing  letters  patent  No.  211,052,  for  dum|^ 
ing-wagons.     Decree  for  complainant. 

'Reported  by  Mark  Wilks  Collet,  Esq..  of  the  Philadelphia  bar.  '.      I  '.'L'l 
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Jerome  Ooarty  and  Eknai  Howard  Hunter,  for  complainant. 
£.  CStnton  Rhoda,  for  respondent. 

BoTLEB,  District  Judge.  The  suit  is  for  infringement  of  letters  pat- 
mt  No.  211,052,  granted  to  L.  Bodenhausen  for  "improvement  in 
damping-wagons."  The  answer  attacks  the  patent — for  want  of  patent- 
able novelty — and  alpo  denies  infringement.  The  specifications  state 
that  the  invention  consists  "in  connecting  the  body  of  the  wagon  to  the 
reaches,  truck,  or  running  gear  thereof  by  means  of  folding  or  radius 
arms,  to  either  of  which  power  may  be  applied  in  order  to  raise  the 
body — ^the  elevation  of  the  body  being  simultaneous  front  and  rear — ^by 
the  power  exerted  on  one  of  the  arms,  which  are  preferably  in  pairs," 
and  describes  the  means  whereby  this  is  accomplished,  more  specifically 
and  particularly  by  the  drawings  filed,  and  the  following  reference  to 
them: 

"A  represents  the  body  of  the  wagon,  and  fi  the  running  gear.  C  C  rep- 
resents the  arms,  wbich  are  pivoted  to  the  body  A  and  reaches  a  or  axles  6; 
and  to  either  of  said  arms  is  connected  mechanism  for  causing  them  to  move 
Crom  a  horizontal  U>  a  vertical  position.  In  the  present  case  I  employ  a  cord 
or  chain,  d.  which  is  wound  on  a  proper  drum  and  connected  to  one  limb  of 
the  rear  lever  C,  which  is  triangular  in  form  for  purposes  of  strength;  but 
other  mechanical  means  may  be  employed — such,  for  instance,  as  a  pinion  se- 
cured to  the  axis  of  one  of  the  arms,  and  a  rack  fitted  to  the  sill  and  reaching 
meshing  with  said  pinion,  or  a  screw  connected  to  an  arm  and  a  suitable  por- 
tion of  the  body  or  running  gear,  ^yben  the  body  is  in  its  normal  position 
it  rests  on  the  sills  or  truck,  the  arms  occupying  horizontal  or  somewbal  hor- 
izontal positions,  as  shown  in  figure  1." 

There  is  but  one  claim,  which  reads  as  follows: 

"Folding  arms  connected  to  the  body  and  running  gear,  substantially  as 
descrit)ed,  whereby  the  front  and  rear  of  the  body  will  be  simultaneously 
raised  as  stated. " 

The  oondnding  words — referring  to  certain  functions  of  the  invention 
— neither  limit  nor  otherwise  affect  the  scope  of  the  claim ,  and  may  be 
treated  as  surplusage.  Both  the  claim  and  specifications  are  unskill- 
folly  drawn.  There  is,  however,  no  serious  difficulty  in  so  construing 
them  as  to  cover  the  invention;  and  this  appears  so  distinctly  from  the 
drawings  and  specifications  as  to  be  unmistakable.  It  is  an  improved 
dumping-wagon,  wherein  the  body  is  raised  front  and  rear  simulta- 
neously, by  folding  arms  connected  with  the  body  and  running  gear, 
and  suitable  connections  between  the  forward  end  of  the  folding  arms 
and  wagon  body,  whereby,  as  the  latter  is  raised,  it  moves  rearwardly 
also,  and  insures  proper  inclination  for  discharging  its  load  by  gravity; 
with  a  single  power  device  operating  upon  one  or  more  of  the  arms, 
whereby  one  continuous  operation  of  the  same  will  elevate  both  ends  of 
the  body  and  move  it  rearward. 

Does  this  invention, show  patentable  novelty?  The  former  state  of 
the  art  is  so  well  summarized  bj  the  oomplunant's  expert,  Mr.  Huntera 
that  we  adopt  his  statement: 
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The  old  dumiiing-cart.  as  well  known,  consisted  of  a  body  on  two  wheeb  and 
pivoted  on  the  axle  so  as  to  tijt  and  discharge  its  contents  on  the  ground.  The 
next  step  in  the  improvement  in  the  dumping-wagon  is  that  shown  in  the  Iske 
patent,  marked  defendant's  'Exhibit  P,'  in  which  we  have  tlie  old  dumping- 
cart  extended  to  the  front  and  supported  upon  a  frame,  and  second  pair  of 
wheels  making  a  four-wheeled  catt.  Owing  to  the  greater  load  which  would 
be  in  advance  of  the  pirot  point,  power  devices  were  arranged  at  the  forward, 
end  for  raising  this  part  of  the  wagon  body.  The  extreme  rear  end  of  the 
wagon  body  was  necessarily  lowered,  iind  the  coal,  which  was  discharged  by- 
gravity,  was  guided  to  the  phice  of  reception  by  a  chute.  We  next  come  to  the 
modincation  of  this  wagon  of  Iske's,  as  disclosed  in  the  patent  of  Bullock  & 
Hanigan  of  1876,  and  marked  defendant's  *  Exhibit  H.*  In  this  case  we  have 
the  saroegenei-al  features  of  the  Iske  dumping- wagon,  but  with  this  difference: 
The  wa^on  body  is  permitted  to  move  rearwardly  upon  the  running  gear  before 
being  tilted,  and  instead  of  being  tilted  close  to  the  rear  end,  and  at  a  point 
above  the  rear  axle,  the  tilting  is  made  to  take  place  to  the  rear  of  the  rear 
axle  and  at  or  about  the  center  of  gravity  of  the  wagon  body.  The  rear  end  of 
the  wagon  body,  however,  in  the  UuUock  &  Hanigan  device,  still  descended  to 
a  lower  elevation  than  the  running  gear  reaches,  but,  as  a  greater  length  of 
the  wagon  body  was  brought,  to  the  rear  of  the  pivot  connection,  the  said 
wagon  body  was  first  raised  at  both  ends  simultaneously,  and  to  an  equal  ex- 
tent, before  the  tilting  operation  is  permitted.  When  the  tilting  operation 
ultimately  takes  place,  the  discharge  end  of  the  wagon  body  in  the  Bullock  & 
Hanigan  patent  is  on  substantially  the  same  level  as  the  discharge  end  of  the 
Iske  wagon,  neither  of  which  have  their  discharge  ends  raised  as  high  as  the 
normal  elevation  of  that  end  when  the  wagon  body  was  resting  upon  the  run- 
ning gear.  It  is  to  be  observed  that,  aside  from  the  automatic  arrangement 
for  dumping  and  returning  the  wagon  body  to  the  running  gear  in  the  Bul- 
lock &  Hanigan  patent,  we  have  the  bottom  of  the  wagon  body  somewhat  in- 
clined to,  in  a  measure,  reduce  the  necessary  obliquity  required  in  the  dump- 
ing operation.  We  next  come  to  the  further  development  of  the  art  as  dis- 
closed in  the  Bailey  patent  of  1878,  and  marked  defendant's  'Exhibit  G,'iQ 
which  we  l)ave  the  inclined  wagon  body  of  Bullock  &  Hanigan,  combined 
with  an  elevating  device  such  as  showii  at  the  forward  end  'of  the  Iske  wagon, 
at  both  the  front  and  rear  ends,  so  that  the  wagon  body  may  be  elevated, 'flrst  at 
one  end  and  then  at  the  other,  by  two  separate  ptmier  detioes  operated  succes- 
sively or  at  different  times.  In  the  construction  shown  in  this  bailey  1878 
patent,  therearend  was  elevated  flrst  in  the  curved  guides  II,  and  then  i\\e  for- 
ward end  was  elevated  by  a  second  power  device  to  increiise  the  obliquity  of  the 
floor  of  the  ^^agon  body  to  cause  the  coal  to  be  discharged  by  gravity.  'While 
the  Bailey  wagon  of  1878  overcame  in  a  measure  the  defects  of  the  wagons  of 
the  Bullock  &  Hanigan  patents  and  Iske  ptitent,  in  that  it  elevated  the  entire 
w.'igon  body  and  coiil  to  a  higher  elevatiou  at  all  points  than  its  normal  posi- 
tion when  resting  upon  the  running  gear,  and  at  the  same  time  imparting  to  the 
flour  of  tlie  wagon  body  tlie  necessary  inclination  so  that  the  coal  may  be  dis- 
charged to  a  greater  distance  in  the  chute,  yet  in  accomplishing  this  improve- 
ment over  the  Bullock  &  Hanigan  patent  construction  the  said  Bailey  device 
lost  the  advantage,  which  consisted  in  moving  the  wagon  body  rearwardly, 
and  also  in  that  it  required  two  devices  instead  of  a  single  one  to  manipulate 
the  body." 

In  this  state  of  the  art,  Mr.  Rodenhausen  produced  the  improved 
dumping-wagon  above  described.  That  it  was  new  and  required  the  ex- 
ercise ol'  invention  in  a  patentable  sertse,  we  cannot  doiibt.  It  pos- 
sessed great  advantages  over  all  wagons  praviously  constructed -for  4he 
same  purpose,  and  for  more  than  a  dozen  years  the  patentee  manufac- 
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tared  and  sold  it  extensively,  without  bis  right  to  the  monopoly  being 
questioned.  The  respondent's  subsequent  act,  in  taking  the  Klees  pat- 
ent— in  part,  at  least,  for  substantially  the  same  thing — is  a  virtual 
concession  of  this  right. 

Does  the  respondent  infringe?  This  point,  as  well  as  the  one  just 
considered,  was  earnestly  and  ably  contested  by  the  respondent's  coun- 
sel; but  here  again  our  judgment  is  against  him.  A  minute  analysis 
and  comparison  of  the  two  wagons  is  unnecessary.  With  the  mod- 
els and  drawings  before  us,  and  all  the  aid  afforded  by  the  respond- 
ent's expert,  we  are  not  able  to  find  any  substantial  difference  between 
them.  In  each  the  bed  is  raised,  front  and  rear,  and  shifted  back- 
wards, at  the  proper  angle,  simultaneously,  by  one  operation  of  devices 
.-md  combinations,  so  similar  in  principle  and  effect  as  to  be  substautially 
undistinguishable.  It  is  just  possible  the  respondent  has  in  some  re- 
spects improved  on  the  complainant's  W£^on.  If  he  has,  however,  this 
does  not  excuse  his  infringement.  A  decree  must  be  entered  accord- 
ingly. 


Abbott  Machine  Go.  v.  Bonn  el  aJ. 

(C*rcuU  Court,  N.  D.  HUnoti.    May  3,  1893.) 

Patssts  »oa  Ihvbhiions — Check  Proteotob — ^Patentablb  IsviNnoir. 

The  fonrtta  and  fifth  claims  of  letters  patent  No.  401,871,  issued  April  S3, 1889,  to 
Edwin  O.  Abbott,  for  a  device  for  cutting  figures  or  letters  in  banli  checks,  which 
f.iaim*  are  for  the  combination  of  a  stationary  feed  roll,  a  rotatable  sliaft,  fixed  at 
one  end  and  movable  at  the  other,  and  a  lever' to  move  the  shaft,  are  void  for  want 
of  invention,  since  the  only  difference  between  that  and  prior  machines  is  that  the 
lower  roller,  instead  of  the  upper  one,  is  made  movable. 

In  Equity.     Bill  by  the  Abbott  Machine  Company  against  Robert  H. 
Bonn  and  others  for  injunction  and  accounting. 
CSiarUx  H.  Bobeiis,  for  complainant. 
McQeUan,  C'ummvis&  Moviion,  for  defendants. 

Blodgett,  District  Judge.  This  is  a  bill  in  equity,  charging  defend- 
ant with  the  infringementofpatentNo.  401,871, granted  April  23, 1889, 
to  Edwin  O.  Abbott,  for  a  "check  protector."  The  patent  in  question 
shows  a  device  for  cutting  or  punching  letters,  figures,  or  signs  into  pa- 
per, and  its  main  use  is  for  so  cutting  or  perforating  into  bank  checks 
or  drafts  the  figures  denoting  the  amount  for  which  the  check  or  draft  is 
drawn,  thereby  giving  an  additional  security  against  an  alteration  of  the 
check.  Infringement  is  charged  of  the  fourth  and  fifth  claims  of  the 
patent,  which  cover  the  feeding  mechanism  of  the  machine.  These 
claims  are: 

"(4)  In  a  feeding  device  for  a  check  protector,  the  combination  of  a  station- 
ary feed  roil  and  rotatable  shaft,  fixed  at  one  end  and  movable  at  the  opposite 
eod,  a  feed  roll  mounted  on  the  movable  end  of  the  shait,  and  a  lever  engag- 
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ing  with  the  shaft  for  moving  it  to  carry  the  feed  rolls  from  contact,  snbstan- 
tially  as  described.  (5)  In  a  feeding  device  for  a  cfaeclc  protector,  the  com- 
bination of  a  stationary  feed  roll,  a  rotatable  shaft,  mounted  at  one  end  in 
fixed  bearings,  a  feed  roil  mounted  upon  the  opposite  end  of  the  shaft,  a  lever 
carrying  the  latter  end  of  the  shaft,  whereby  to  move  it  to  carry  its  feed  roll 
from  the  stationary  feed  roll,  and  a  spring  for  normally  holding  the  feed  rolls 
in  contact,  substantially  as  descritted. " 

It  appears  from  the  proofs  that,  in  order  to  make  a  device  of  this  kind 
serve  the  purpose  for  which  it  is  intended,  it  is  highly  desirable  to  ob- 
tain a  correct  alignment  and  spacing  of  the  signs  and  figures  cut  or  per- 
forated into  the  check  or  draft.  It  is  also  necessary  that  the  line  of  signs 
or  figures  denoting  the  amount  shall  be  parallel  with  the  written  or 
printed  matter  of  the  check,  and  hence  the  machine  must  have  an  end- 
wise feed,  and  the  parts  must  be  so  arranged  as  that  the  check  to  be 
operated  on  can  be  inserted  sideways  into  the  machine  at  about  the 
point  where  the  figures  are  to  be  cut;  or,  in  other  words,  directly  under 
the  cutting  or  perforating  mechanism.  Both  the  complainant's  and  the 
defendants'  machines  have  a  platen,  or  metal  plate,  the  width  of  which 
is  about  that  of  the  length  of  an  ordinary  bank  check,  and  the  check  to 
be  operated  on  is  laid  upon  this  platen,  and  then  pushed  ^ideways,  un- 
til it  is  brought  properly  under  the  cutting  mechanism.  The  feed  is  ob- 
tained by  two  friction  rollers,  which  are  so  near  in  contact  as  to  firmly 
hold  the  check  between  them,  so  that,  by  rotating  the  lower  of  these 
rollers,  the  check  is  moved  or  fed  lengthwise,  and  an  intermittent  mo- 
tion is  imparted  to  this  lower  roller  by  means  of  a  lever  and  pawl  acting 
upon  the  shaft  which  carries  them.  This  lower  roller  is  movable  on  its 
shaft  beneath  the  platen,  and  a  portion  of  the  platen  is  cut  away,  so  as 
to  allow  the  upper  surface  of  the  roller  to  extend  slightly  above  the  up- 
per surface  Of  the  platen',  when  it  is  rotated  to  move  the  check.  It  is 
plain,  therefore,  that  the  end  of  this  lower  roller  which  reaches  above 
the  surface  of  the  platen  will  interfere  to  some  extent  with  the  sideways 
movement  of  the  check  when  the  operator  attempts  to  push  it  into  place 
under  the  cutters,  and  to  obviate  this  difficulty  the  end  of  the  shaft 
which  carries  the  lower  roller  is  attached  to  a  leverj  which  has  a  slight 
movement  up  and  down,  this  movement  being  controlled  by  a  spring  so 
arranged  as  to  bold  the  roller  in  operating  position, — that  is,  in  c<»itact, 
or  nearly  so,  with  the  upper  roller, — but  which  admits  of  depressing 
the  lower  roller  so  that  its  entire  upper  surface  will  be  below  the  upper 
surface  of  the  platen,  whereby  the  operator  can,  when  he  wishes  to  in- 
sert the  check,  depress  the  lower  roller  entirely  out  of  the  way  of  the 
sidewise  movement  of  the  check,  and  when  the  check  is  in  place  to  be 
operated  npon,  the  constraint  being  removed  from  the  spring,  the  roller 
resumes  its  position  slightly  above  the  platen,  where  the  check  is  held, 
firmly  between  the  upper  and  lower  rollers,  and  moved  endwise  inter- 
mittently to  be  acted  upon  by  the  punches  or  cutters  by  the  intermittent 
revolution  of  the  lower  roller. 

The  contention  of  the  case  is  whether  it  was  patentable  to  make  this 
lower  feed  roller  movable,  so  that  it  could  be  depressed  below  the  platen, 
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while  the  operator  was  inserting  the  check,  and  then  allowed  to  return 
to  its  place  in  close  contact  with  the  upper  roller,  so  that  the  check 
would  be  held  between  them;  the  defendant  contending  that  it  was  old, 
at  the  time  of  this  patent,  to  hang  or  adjust  a  roller  friction  wheels  or 
pinion  so  that  it  could  be  swung  into  or  out  of  its  working  position  or 
engagement.  It  appears  from  the  proof  that  the  device  of  two  rollers  ar- 
ranged to  hold  the  check  between  them  and  feed  it  forward  by  the  in- 
termittent revolving  of  one,  in  a  check  protector,  was  old  at  the  date  of 
this  patent.  Also  that  it  was  old  to  separate  the  roUers  so  as  to  allow 
the  check  to  b»e  inserted  sideways  between  them.  All  this  is  shown  in 
the  German  machine  in  evidence,  the  mox^ible  function  being  given 
to  the  upper  or  idle  roller;  and  all  that  this  patentee  has  done  is  to  make 
the  lower  roller  movable  instead  of  the  upper  one.  The  question,  then, 
is,  was  it  novel  to  make  a  lower  roller  movable,  so  that  it  could  be 
dropped  below  the  upper  surface  of  the  platen  by  hanging  the  shaft  which 
earned  the  roller  in  a  movable  bearing?  From  the  testimony  in  the 
case,  I  am  satisfied  that  it  was  an  old  and  well-known  mechanical  de- 
vice to  so  arrange  the  bearing  of  a  wheel,  j)inion,  or  roller  that  it  could 
be  moved  into  or  out  of  working  engagement,  whi<;h  is  what  this  patent- 
ee did  with  this  lower  roller,  and  what  was  done  with  the  upper  roller 
of  the  German  machine.  This  is  shown  in  the  Peterson  machine  and 
the  Curtis  machine,  models  of  which  are  in  evidence.  These  were  ma- 
chines for  planing  or  dressing  lumber,  and  a  feed  wheel  or  roller  was  so 
arranged  as  to  be  movable  in  its  bearings,  whereby  it  accommodated  it- 
self to  the  thickness  of  the  board  to  be  operated  on.  With  proof  show- 
ing a  feed  for  a  check  protector  where  the  upper  roller  was  movable 
vertically  to  admit  of  the  insertion  of  the  check  between  the  rollers,  and 
proof  showing  actuated  rollers  in  other  classes  of  machinery  capable  of 
being  moved  into  or  out  of  working  position  by  niounting  the  roller 
shaft  or  axle  on  a  movable  lever  or  beam,  I  can  see  no  invention  in  so 
changing  the  old  structure  of  check  protectors  as  to  allow  the  separation 
of  the  surfaces  of  the  two  feed  rollers  by  hanging  the  lower  or  acting 
roller  on  a  movable  bearing,  instead  of  leaving  the  function  of  moving  in 
the  upper  roller.  The  upper  roller,  in  order  to  be  movable,  must  be  set 
in  some  form  of  movable  bearing,  and  to  change  this  quality  of  movability 
from  the  upper  to  the  lower  roller  did  not  involve  invention.  What  Mr. 
Abbott  was  seeking  to  do  was  to  secure  a  clear,  open  space  between  these 
two  feed  rollers,  into  which  the  check  could  be  pushed  by  a  sideways 
movement  along  the  surface  of  the  platen,  where  it  could  be  kept  siiiooth 
and  straight,  and  he  did  this  by  setting  his  lower  roller  on  a  bearing  which 
could  be  so  depressed  as  to  carry  the  roller  below  the  upper  surface  of 
the  platen.  With  planing  and  molding  machines,  having  pressure  roll- 
ers so  adjusted  that  one  could  rise  or  fall  to  meet  the  inequalities  of  the 
lumber  to  be  operated  upon,  so  well-known  in  the  art,  and  a  check  pro- 
tector with  a  movable  upper  roller,  I  do  not  see  how  any  inventive  gen- 
ius is  called  into  action  to  bring  the  movable  rollers  from  those  machines 
into  this  machine.  The  inventor  found  this  old  pressure  roller  not  per- 
forming the  exact  function  of  his  feed  roller,  but  so  nearly  analogous  as 
v.6lF.no.5 — 16 
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to  suggest  its  adaptability,  without  essential  change,  to  his  purpose;  and 
it  seems  to  me  he  merely  appropriated  itto  a  new  use  by  putting  it  into 
a  combination  where  it  simply  performs  its  old  function,  although  it 
operates  on  a  different  material  for  a  diiierent  result.  The  machine  of 
the  defendant  in  this  case,  while  it  is  a  check  protector  like  the  com- 
plainant's, does  its  work  in  a  different  viay,  and  I  see  no  rea«on  why  the 
inventor  or  patentee  of  defendants'  machine  had  nottlie  same  right  to  go 
to  the  old  art  and  select  a  movable  bearing  for  one  of  his  teed  rollers  us 
the  patentee  in  this  case  had.  What  I  mean  is  that  as  it  was  old,  as 
shown  by  the  proof,  to  make  check  protectors  with  a  movable  upper  feed 
roller,  there  is  ho  invention  in  making  such  a  machine  with  a  movable 
lower  feed  roller;  and  a  claim  for  such  lower  feed  roller,  in  combination 
with  other  parts  of  the  mechanism,  is  not  for  a  new  and  patentable  com.- 
bination,  although  it  may  niake  a  more  convenient  machine.  For  these 
reasons  I  am  of  opinion  that  so  much  of  the  complainant's  device  as  is 
covered  by  claims  4  and  5  is  not  novel,  and  the  bill  will  be  dismissed 
for  want  of  equity. 


Brown  Manuf'g  Co.  v.  David  Bradley  Manuf'g  Co. 

(Circuit  Court,  N.  D.  lUiiuAg.    Juno  18,  1S92.) 

i.lirtiit 

1.  Patents  ron  Invkstioxs — Novki.tt— Ci  i.tivatoh  Ci>i  ri.ixos. 

The  tirsl  claim  of  letters  paleut  No.  191I.S16,  issued  May  15,  1877,  for  an  improve- 
ment in  couplings  for  ••ultivators,  consistinjr  of  a  pipe  box  provided  with  a  projec- 
tion adapted  to  co-operate  with  a  spring,  weiglit,  or  the  draught,  to  rock  the  pipe 
box  against,  or  with  the  weight  of  the  rear  cultivators  or  plows,  is  void  for  want 
of  novelty,  having  been  anticipated  by  letters  patent  issued  June  U,  1872,  to  WU» 
liam  Hasiup.    MuaiifitcUirbm  Co.  v.  Decrc,  31  Fed.  Rep.  T09,  reversed.  •" 

2.  Same— ExTKXT  <iF  Claim— Combination.  •    Ti 

fSaid  claim  cannot  be  considered  a  combination  claim  for  the  combination  of  the 
pipe  box  with  a  spring  or  weight  and  a  plow  beam  and  axle,  since  a  claim  cannot 
be  treated  as  a  combination  claim,  in  the  absence  of  the  word  "combination,  "  and 
of  a  statement  of  the  specific  elements  of  which  It  is  composed. 

In  Equity.  Bill  by  the  Brown  Manufacturing  Conipaiiv  against  the 
David  Bradley  Mamilaciuriiig  Company  for  an  injunction  and  account- 

^°s-  '  -  "'  'u7 

George  11.   ChrwU/  and   K .  T.   Undcnvood,  for  conijilainant.  '" 

Wed  cC-  Bond,  for  defendant.  '  '"'  ^^ 

Blodgett,  District  Judge.  This  is  a  bill  for  an  injunction  and  ac- 
counting bj'  reason  ol  the  alleged  inlringeiiient  of  patent  No.  190,816, 
granted  to  \\ .  P.  Brown,  May  15,  1877,  for  an  "improvement  in  coup- 
lings for  cultivators."     The  patentee  .says  in  liis  specifications:  ,' 

".My  invention  relates  to  an  improved  form  of  coupling  for  fastening  the 
forward  ends  of  tlie  bt^uns  of  i)lows  or  gangs  to  llie  axle  of  a  wheeled  culti- 
vator. The  ln:])rovement  consists  in  the  particular  construction  and  ar- 
rangement of  a  tube  or  jiipe  box,  turning  loosely  upon  the  horizontal  ends  of 
the  crank  axle,  and  connected,  through  an  adjustable  stirrup  or  sleeve  and 
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bracket,  with  a  head  having  a  long  bearing  at  right  angles  to  the  pipe  box, 
to  which  head  the  forward  ends  of  the  plow  beam  are  butted,  while  the  pipe 
box.  is  provided  with  means  for  turning  it  against  the  gravity  of  the  attached 
cultivator  in  tlie  rear,  whereby  the  said  cultivators  are  manipulated  with 
gre<iter  ease,  as  hereinafter  more  fully  described.  *  *  *  To  render  the 
manipulation  of  the  plows  or  cultivators  easy,  I  provide  an  arrangement 
whereby  either  springs,  weights,  or  the  draught  power  may  be  utilized  tor 
sustaining  a  part  of  the  weight  of  the  said  cultivators  when  they  are  lifted 
from  the  ground  to  be  hung  up  or  shifted  laterally.  In  acconiplisliing  this, 
I  construct  the  pipe  box  with  a  hooked  arm,  M,  and  arrange  a  stiff  spring, 
N,  of  metal  or  rubber,  upon  the  main  frame  above,  so  as  to  engage,  by 
means  of  a  loop,  with  the  end  uf  the  arm,  M,  to  rock  the  pipe  box;  and,  as 
the  cultivator  beam  in  the  rear  is  rigidly  attached  to  the  pipe  box  by  the 
stirrnp  or  the  sleeve  of  the  screw  bolt,  the  spring  has  the  tendency  to  rock 
the  pipe  box,  and  assist  the  driver  in  lifting  the  cultivators.  I  do  not  claim, 
broadly,  the  application  of  springs  to  sustain  a  part  pf  the  weight  of  the  cul- 
tivator, as  this  is  shown  in  my  patent  Xo.  128,701,  of  187^  but  I  do  claim  a 
pipe  box  provided  with  an  ariu  ur  projection  adapted  to  ruck  the  same." 

The  patent  contains  three  claims,  but  infringement  is  only  charged  as 
to  the  first  of  these  claims,  which  is: 

"(1)  The  pipe  box  providetl  with  a  projection  iidapted  to  co-operate  with 
a  spring,  weight,  or  the  draught,  to-  rock  the  said  pipe  box  against  or  with 
the  weight  of  the  rear  cultivators  or  plows,  substantially  as  and  for  the  pur- 
pose described. " 

The  defenses  relied  upon  are :  (1)  That  this  claim  is  void  for  want 
of  novelty;  (2)  that  the  defendant  does  not  infringe. 

It  is  insisted  on  the  part  of  the  complainant  that  this  is  a  combina- 
tion claim,  and  miist  be  considered  as  such,  and  that  there  must  be 
read  into  the  claim  a  spring  or  weight,  a  plow  beam  and  axle,  such  as 
are  described  in  the  specifications.  I  cannot  concur  with  the  counsel 
for  complainant  in  this  view  of  the  claim.  In  terms,  it  is  a  specific 
claim  for  a  pipe  box,  with  a  projection  adapted  to  co-operate  witli  a 
spring.  It  does  not  suggest,  i«  state,  that  it  is  a  combination  claim, 
but  proceeds,  as  it  seems  to  me,  upon  the  assumption  that  the  patr 
entee  was  the  original  and  first  inventor  of  a  pipe  box,  with  a  pro- 
jection adapted  to  co-operate  with  a  spring.  A  claim  cannot  be  treated 
as  a  combination  claim,  in  the  absence  of  the  word  "combination," 
and  of  a  statement  of  the  specific  elements  of  which  it  is  composed. 
Burden  v.  Coming,  2  Fish,  Pat.  Cas.  49.i.  "When  a  claim  is  explicit, 
the  courts  cannot  alter  or  enlarge  it.  *  *  *  The  courts  cannot  be 
expected  to  wade  through  the  history  of  the  art,  and  spell  out  what 
might  have  been  but  has  not  been  claimed.  When  the  terms  of  a 
claim  in  a  patent  are  clear  and  distinct,  (as  they  always  should  be,) 
the  patentee,  in  a  suit  brought  upon  a  patent,  is  bound  by  it.  He  can 
claim  nothing  beyond  it.  *  *  *  He  cannot  show  that  his  inven- 
tion is  broader  than  the  terms  of  the  claim,  or,  if  broader,  he  must  be 
held  to  have  surrendered  the  surplus  to  the  public."  Keydone  Bridge 
Co.  V.  Phomix  Iron  Co.,  95  U.  S.  278.  "Claims  for  devices  cannot  be 
changed  to  claims  for  combination  by  construction."  Coiisc  v.  John- 
«m,  16  O.  G.  719;  Ice  Co.  v.  Packer,  24  0.  G.  1274. 
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The  patentee  says  in  bis  specification : 

"  The  improvement  consists  in  the  particular  construction  and  arrange- 
ment of  a  tube  or  pipe  box.  *  *  *  I  do  not  claim  broadly  the  application 
of  springs;  *  *  «  but  I  do  claim  a  pipe  box  provided  with  an  arm  or 
projection  adapted  to  rock  the  same. " 

This  language  clearly  imports  that  the  patentee  intended  to  make  a 
claim  for  the  device,  standing  alone,  of  a  pipe  box  with  a  projection; 
that  is,  such  a  projection  as  is  adapted  to  co-operate  with  a  spring  to 
rock  the  pipe  on  the  axle.  And  this  view  of  the  first  daim  is  much 
strengthened  and  confirmed  by  tlie  fact  that  the  second  claim  is  a 
combination  claim  of  all  the  elements  which  complainant  insists 
should  be  read  into  the  first  claim,  when,  if  what  is  now  insisted  upon 
as  the  true  construction  of  the  first  claim  is  correct,  this  second  daim 
is  wholly  superfluous.  Upon  the  issue  of  want  of  novelty,  a  large 
number  of  prior  patents  have  been  put  into  the  case,  such  as  the 
Luppen  of  1870,  the  Coonrod  of  1867,  the  Stover  of  1870,  and  the 
Litchfield  &  Corbin  of  1873 ;  all  of  which  show  a  pipe  box  or  sleeves 
fitting  loosely  upon  the  axle,  so  as  to  allow  the  pipe  to  be  rocked  ver- 
tically upon  the  axle.  But  the  patent  which  seems  to  me  to  most 
fully  anticipate  the  device,  covered  by  the  first  claim  of  complaii.aat's 
patent,  is  thepatent  of  William  Haslup,  of  June  11,  1872.  This  pat- 
ent shows  a  sleeve  or  pipe  box  working  upon  a  crank  axle  for  the 
purpose  of  attaching  the  plow  thereto,  and  enabling  it  to  be  rocked 
upon  the  axle,  and  a  projection  rigidly  attached  to  the  pipe  box,  and 
extending  upward  to  the  driver's  seat  in  the  form  of  a  lever,  whereby 
the  plow  can  be  rocked  upon  the  axle  by  the  hand  of  the  driver.  This 
device  seems  to  me,  in  every  respect,  to  be  an  anticipation  of  this  first 
claim.  The  arm,  O,  extending  upward  to  the  driver's  seat,  is  manifestly 
a  projection  which  is  adapted  to  co-operate  with  a  spring  or  weight  to 
rock  the  pipe  box  against  or  with  the  weight  of  the  cultivator.  Here  is 
a  pipe  box  with'a  projection  ready  made  to  hand,  adapted  to  co-operate 
with  a  spring  exacUy  like  the  device  described  in  this  claim.  It  will  be 
noticed  that  the  spring  is  no  part  of  the  claim.  The  pipe  box  must 
have  a  projection  adapted  to  co-operate  with  a  spring,  that  is,  a  projec- 
tion to  which  a  spring  can  be  attached  which  will  aid  in  rocking  the 
plow  upon  the  axle,  or,  as  the  claim  says,  to  rock  the  pipe  box,  when, 
of  course,  it  would  rock  a  plow  if  it  was  properly  attached  to  the  pipe. 
With  this  view  of  the  construction  to  be  put  upon  this  daim,  and  the 
relation  of  the  device  therein  described  to  the  older  art,  I  am  of  opinion 
that  this  daim  is  void  for  want  of  novdty. 
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Brottn  Manttt'o  Co.  v.  Dbsbb  ft  Oo. 

(Circuit  Court,  IT.  D.  JtUnoto.    June  18, 1892.) 

In  Eqnity. 

A.  W.  Train  and  George  W.  Christy,  for  complainant. 

Bond,  Adams  c&  Pickard,  for  defendaat. 

Bloimktt,  District  Judge.  This  is  a  bill  in  equity  for  tiie  alleged  infringe- 
ment of  patent  No.  190.816.  granted  May  15,  1877,  to  William  P.  Brown,  for 
an  "ioiproTement  in  cooi^ings  for  cultivators."  Infringement  is  charged 
of  the  first  claim  only  of  the  patent,  which  is:  "(1)  The  pipe  box  provided 
with  a  projection  adapted  to  co-operate  with  a  spring,  weight,  or  the  draught, 
to  rock  the  said  pipe  box  against,  or  with  the  weight  of  the  rear  cultivators  or 
plows,  subeUinlially  as  and  for  the  purpose  described. "  On  a  former  liearing 
of  this  case,  upon  the  pleadings  and  proofs  before  me^,  the  patent  was  held  to 
be  valid,  and  the  defendants  held  to  have  infringed  the  same,  and  an  interloc- 
utory decree  entered,  referring  the  case  to  a  master  to  talie  an  accounting  of 
profits  and  damages.  Subsequently,  in  examining  other  cases,  such  strong 
doubta  arose  in  ray  mind  as  to  the  correctness  of  the  finding  that  I  ordered  a 
reargoment,  and,  after  such  reargument  and  a  re-examination  of  the  proofs 
in  the  case,  I  have  come  to  the  conclusion  that  my  former  decision,  reported 
in  21  Fed.  Rep.  709.  was  wholly  erroneous,  and  feel  compelled  to  enter  a  de- 
cree finding  this  claim  void  for  want  of  novelty,  and  dismissing  the  bill  for 
want  of  equity.  My  reasons  for  doing  this  will  be  found  at  length  in  the  de- 
cision this  day  rendered  in  the  case  of  8ame  Complainant  v.  David  Bradley 
MoKuf'g  Co.,  51  Fed.  Kep.  226. 


AxEBiCAN  Paper  Pah,  &  Box  Co.  et  al.  i?.  National  Folding  Box  A 

Papek  Co. 

iCtrtv/U  Court  of  ApveaU,  Second  CircuU.    July  20, 1891) 

1.  PaTBHTS  *0B   IsVGHTIOSS  — PBELmiKABI    InVUS'CTION— PjUOB  AlMCPIOXTtON— AP- 

rxAX- 

On  Bppe«l  from  a  preliminary  injunotion,  the  prior  adjadieattoD  on  which  snoh 
inlnnction  wM  based  will,  in  the  absence  of  some  oontroUlng  reason,  have  the  same 
weight  with  the  circuit  court  of  appeals  which  it  should  have  bad  with  the  circuit 
eoart  wtiicb  granted  the  injunotion. 
S.  Bamm. 

The  review  of  the  interlocutory  order  for  an  injunction  cannot  be  converted  into 
•  review  of  the  final  adjudication  upon  which  it  Is  based; but  while  the  circuit 
eourt,  upon  a  motion  lor  an  injunction,  might  deem  itself  constrained,  contrary  to 
its  own  judgment,  to  adopt  the  rulings  of  another  circuit  court  upon  questions  of 
law  made  at  final  hearing,  the  circuit  court  of  appeals  is  at  liberty  to  re-examine 
aoi^  roUngB,  dispose  of  the  ^estions  of  law  conformably  to  its  own  convictions, 
and  aooonf  to  the  former  adjudication  such  weight  as  in  its  own  judgment  such  ad- 
judication was  entitled  to  upon  the  motion. 

M.  &AMM — ^iMrSOVEMSKT  IN  PAPER  BoXES— iNrBINOSmiVT. 

The  circuit  court  for  the  southern  district  of  New  York  having  adjudicated  the 
vaUdityof  the  second  claim  of  letters  patent  No.  17I,!j66,  for  an  improvement  in 
paper  boxes,  (41  Fed.  Rep.  189,)  thereafter  granted  a  preliminary  injunction,  based 
nyoD  such  prior  adjudication,  against  a  tbiid  part^,  (48  Fed.  Rep.  918,)  no  new  de- 
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/onses  having  been  interposed.  Held,  on  appeal  to  the  circuit  court  of  appeals  for 
the  second  circuit,  that  the  prior  adjudication  would  have  the  same  weight  with 
the  circuit  court  of  appeals  which  It  had  with  the  circuit  court. 

4.  Same— IsPBixoEMEXT — Paper  itoxEF. 

The  second  claim  of  letters  patent  No.  17l,!>fi6,  issued  January  4.  1876,  to  Reuben 
Ritter  for  an  improvement  in  paper  boxes,  descriljes  a  box  cousistiug  of  a  single 
sheet  of  paper,  and  retaining  its  shape  by  the  interlocking  of  flaps  projecting 
from  the  sides  into  ^lots  in  the  ends.  The  slots  are  perpendicular  lo  the  bottom  of 
the  box,  and  made  longer  than  the  width  of  the  flaps,  so  that  when  adjusted  the 
straight  edge  of  the  flap  engages  with  the  straight  edge  of  the  slot,  and  does  not 

'  merely  hook  into  the  corner  of  it.  In  defendant's  box  the  projections  of  the  flaps 
are  substantially  the  same  as  those  of  the  patent.  The  slots,  however,  are  at  an 
angle  with  the  vertical  corner  of  the  box.  Instead  of  parallel  with  it,  but  the 
straight  edge  of  the  projection  is  also  altered,  so  that  its  locking  edge  and  the  lock- 
ing edge  of  the  slot  are  parallel  with  each  other.  A  transverse  slot  is  added  at  the 
upper  extremity  of  the  locking  slot,  but  on  the  examination  of  models  it  appears 
that  the  projection  and  slot  engage  straight  edge  to  straight  edge.  Hcla,  that 
there  is  infringement,  notwithstanding  the  apparent  differences.  48  Fed.  Rep. 
918,  aflarmed. 

Appeal  from  the  Circuit  Court  for  the  Southern  District  of  New 
York. 

In  Equity.  Bill  by  the  National  Folding  Box  &  Paper  Company 
against  the  American  Paper  Pail  &  Box  Company  and  Isador  Tahl, 
for  infringement  of  letters  patent  No.  171,866,  granted  January  4, 
1876,  to  Reuben  Ritter  for  an  improvement  in  paper  boxes.  Order 
granting  a  preliminary  injunction,  (48  Fed.  Hep.  913,)  ba.sed  on  a  prior 
adjudication,  (41  Fed.  Rep.  139,)  from  wliich  defendants  appeal. 
Affirmed. 

The  patent  in  suit  relates  to  paper  boxes  and  box  covers  cut  out  of  a 
single  sheet  of  paper,  and  known  as  "knock-down"  boxes.  They  are 
t*old,  shipped,  and  stored  flat.  When  put  in  use,  their  sides  and  ends 
are  bent  upwards,  and  flaps,  projecting  from  the  sides,  are  passed 
around  the  corners,  and  inserted  into  slots  in  the  ends.  There  is  thus 
ibrnied  a  shallow  rectangular  box,  with  rectangular  sides,  which  is  held 
in  shape  without  the  use  of  rivets,  mucilage,  or  any  foreign  substance. 
The  slot  into  which  the  flap  is  inserted  is  located  in  the  end  strip,  per- 
pendicular to  the  bottom  of  the  box,  and  therefore  parallel  with  the  in- 
ner edge  of  the  projection  at  tlie  end  of  the  flap.  The  slot  is  longer 
than  the  width  of  the  flap,  which  is  to  be  thru.st  into  it,  and  is  located 
at  such  a  distance  from  the  corner  that,  when  the  box  is  set  up  and  tlie 
flap  thrust  in,  the  projection  of  the  latter  will  just  pass  within  the  box. 
The  peculiar  feature  of  this  method  of  locking  which  complainant  relies 
upon  is  tlie  circumstance  that  the  projection  engages  the  straight  ed^9 
of  the  projection  with  the  straight  edge  of  the  slot;  such  engagement 
taking  place  sometimes  at  one  point,  sometimes  at  another,  and  some- 
times, again,  throughout  the  entire  length  of  the  projection.  One  sup- 
posed benefit  derived  from  this  peculiar  mode  of  engagement  b  the 
securing  of  a  greater  degree  of  automatic  adjustability,  the  box  more 
readily  accommodating  itself  to  slight  variations  in  the  position  of  the 
parts  relatively  to  each  other,  whether  caused  by  imperfect  cutting  out 
of  the  blank,  or  by  carelessness  in  setting  it  up. 

WcUter  D.  Ednvonda,  for  complainant. 
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The  previously  adjudicated  constraction  Hnd  validity  of  the  patent  is,  on 
tttii  appeal  from  an  order,  aa  ooncluaive  on  this  court  as  upon  the  learned 
judge  below. 

"the  doctrine  is  established  that,  on  motion  for  preliminary  injunction, 
prior  adjudication  after  tontest  is,  in  absence  of  opposing  and  cogent  evi* 
denee  by  defendants  of  new  defense,  or  of  ooUusiveor  imperfect  presentation 
of /ormer  defense,  rea  acHudieata  as  to  construction  and  validity  of  patent, 
and,  provided  infringement  is  found,  entitles  complainant  to  a  preliminary 
ioiunction  as  a  matter  of  substantial  right.  Manvfacturing  Co.  v.  Hio.kok, 
20  Fed.  Bep.  116;  R^rigeratlng  Co.  v.  Gillett,  31  Fed.  Rep.  809;  BearU 
y.  Worplen,  11  Fed.  Rep.  501,  502;  Purifier  Co.  v.  ChristiaTi,  8  Ban.  &  A. 
42,  4-3;  Jones  v.  iferrtll.  8  O.  G.  401;  Page  v.  Burglar  Alarm  Tel.  Co.,  2 
Fed.  Rep.  330;  Slake  v.  Sateeon,  6  Fish.  Pat.  Cas.  74;  C'odurn  V.  Clark,  15 
Fed.  Rep.  804;  Cobum  v.  Brainard.  16  Fed.  Rep.  412;  Cary  v.  Spring  Bed 
Co..  26  Fed.  Bep.  38. 

On  the  record  herein,  no  error  was  committed  below  in  adopting  the  con- 
(troctioD  and  validity  of  the  patent  established  by  said  unreversed  test  case. 
Appellee  affirmatively  proved  herein  that  all  known  defenses  were  tried  in 
said  case.  Appellant  did  not  deny  this.  The  ]ndg^  below.  Iieing  same  who 
tried  that  case,  has  expressly  found,  as  a  matter  of  fact,  that  "no  new 
defenses  are  interposed"  herein.  By  said  prior  adjudication,  under  the  cir- 
eumstances,  was  settled  for  the  circuit  judge  below,  and  for  every  circuit  in 
the  United  States,  and  also  for  this  court  of  appeals,  on  mere  appeal  from 
order,  the  construction  and  meaning  of  the  patent,  and  novelty,  utility,  and 
patentability  of  Bitter's  invention  in  view  of  the  prior  state  of  the  art. 

Sach  prior  adjudication,  made  on  testimony  sifted  by  cross-examination, 
should  not  be  set  aside  on  mere  ex  parte  experts'  alBdavits  presenting  no 
new  defenses.  Complainant  is  entitled  to  a  cross-examination  of  defendants' 
experts  before  being  deprived  of  the  advantage  of  its  previous  decree,  duly 
rendered  upon  final  hearing.  Contriiry  practice  would  practically  prevent 
all  preliminary  injunctions,  (now  substantially  dependent  on  prior  adjudica- 
tion.) because  interested  experts'  affidavits,  snstHining  almost  any  novel  and 
confusing  theory,  are  readily  attainable.  Bnt  these  should  not  prevail  over 
the  constraction  and  interpretation  of  an  impartial  judge.  There  la  there- 
fore here  no  question  open  for  review  except  infringement. 

R.  Bach  McMaeler,  for  defendants. 

Before  Wallace  and  Shipman,  Circuit  Judges. 

Shipmam,  Circuit  Judge.  This  is  an  appeal  by  the  defendants  from 
an  interloctitory  order  of  the  circuit  court  for  the  southern  district  o( 
New  York,  which  granted  a  preliminary  injunction  against  the  defend- 
ants for  an  infringement  of  the  second  claim  of  letters  patent  No.  171,- 
866,  dated  January  4,  1876,  to  Reuben  Ritter,  for  an  improvement  in 
paper  boxes,  which  are  cut  out  of  a  single  sheet  of  paper,  and  in  which 
the  sides  interlock  with  each  other  by  means  of  projecting  flaps  in- 
serted into  slotB  in  the  paper.  The  original  adjudication  upon  the 
validity  of  the  second  claim  of  the  patent  was  made  by  Judge  Lacombf 
in  lading  Box  Co.  v.  NugerU,  reported  in  41  Fed.  Rep.  189.  The  opin- 
ion contains  a  description  of  the  patented  device,  and  of  the  peculiarity 
of  the  projection  and  slots  which  the  court  found  to  be  the  subject  of  the 
daim.  Upon  the  present  motion,  the  circuit  court  followed  its  previ- 
ous construction  of  the  patent,  "especially  in  view  of  the  fact  that  no 
new  defenses  are  interposed."    The  appeal  rails  upon  this  court  to  state 
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its  position,  as  an  Appellate  court,  in  regard  to  motions  of  this  character, 
and  particularly  with  respect  to  the  weight  which  is  to  be  given  to  the 
previous  adjudication,  which  is  generally  the  foundation  of  a  prelim- 
inary ii]junction.  The  appellate  court  is  to  examine  the  interlocutory 
decision  of  the  circuit  court  in  the  light  of  tlie  affidavits,  and  of  the  his- 
tory of  the  patent,  and  the  adjudications  thereon,  which  were  presented 
to  that  court.  The  adjudication  upon  which  the  motion  for  preliminary 
injunction  was  based,  not  being  the  subject  of  the  appeal,  it  is  to  have  the 
same  weight  which  it  should  have  before  the  circuit  court.  But  while 
the  circuit  court,  upon  a  motion  for  an  injunction,  might  deeiii  itself 
constrained,  contrary  to  its  own  judgment,  to  adopt  the  rulings  of  another 
circuit  court  upon  questions  of  law  made  at  final  hearing,  this  court  is 
at  liberty  to  re-examine  such  rulings,  dispose  of  the  questions  of  law 
conformably  to  its  own  convictions,  and  accord  to  the  former  adjudica- 
tions such  weight  as  in  its  own  judgment  it  was  entitled  to  upon  the 
motion.  In  the  absence  of  some  controlling  reason  for  disregarding  it, 
the  former  adjudication  should  have  the  same  weight  in  this  court  which 
it  has  as  the  foundation  for  a  preliminary  injunction  before  the  circuit 
court.  The  effect  which  is  to  be  given  such  adjudication  In  the  circuit 
court  is  well  stated  in  the  syllabus  of  Mr,  Justice  Miller's  opinion  in 
Purifier  Co.  v.  Christian,  3  Ban.  &  A.  42,  as  follows: 

"Where  a  patent  has  l>een  established  by  a  decision  of  a  circuit  court,  after 
careful  consideration,  that  decision  is  entitled  to  very  great  weight  in  a  sub- 
sequent tipplication,  either  before  the  same  cou.'t  or  any  other  for  a  prelimi- 
nary injunction  or  any  preliminary  relief." 

We  concur  in  this  statement  of  the  law.  Appeals  from  orders  are  not 
to  be  confounded  with  appeals  from  final  decrees,  and  the  rule  which 
we  have  thus  stated  will  not  prevent  our  review  of  the  adjudication  itself, 
whenever  it  and  the  record  upon  which  it  was  made  shall  be  presented 
upon  appeal.  The  tendency  of  any  different  rule  would  be  to  produce 
confusion,  and  convert  the  review  of  the  interlocutory  order  into  a  re- 
view of  the  final  adjudication  upon  which  it  was  founded.  Under  this 
statement  of  the  questions  upon  the  appeal,  we  follow,  ujion  this  hear- 
ing, the  construction  of  the  second  claim  of  the  patent  which  was 
adopted  by  Judge  Lacombe  in  the  Nugent  Case,  and  which  sustained  its 
novelty  and  patentability.  His  theory  was  that  the  second  claim  re- 
ferred to  a  method  of  locking,  whereby  the  flap  projection  is  not  hooked 
into  a  corner  of  the  slot,  but  where  the  straight  edge  of  the  projection  is 
engaged  with  the  straight  edge  of  the  slot,  "sucii  engagement  taking 
place  sometimes  at  one  point,  sometimes  at  anoUier,  and  sometimes, 
again,  throughout  the  entire  length  of  the  projection;  in  other  words,  as 
was  stated  in  the  decision  which  was  appealed  from,  the  patent  was 
limited  to  a  locking  device  which  operated  by  the  engagement  of  a  hook- 
ing device  with  a  slot,  not  at  a  single  point  of  contact,  but  where  the 
hook  and  slot  were  so  arranged  as  to  be  brought  in  contact  straight  edge 
to  straight  edge."  One  advantage  of  this  method  is  that  the  fragile  ma- 
terial of  the  box  is  not  so  easily  torn  as  it  is  when  the  projection  is 
hooked  into  a  corner  or  end  of  the  slot,  and  a  sudden  strain  is  brought 
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to  bear  npcm  one  angular  pcont.     The  qaesticm  of  inlHogenient  is  thus 
the  only  substantial  one  which  is  to  be  disposed  of  upon  this  appeal. 

The  projecting  portions  of  the  retaining  pieces  in  the  defendants'  box 
tie  substantially  the  same  as  those  which  are  shown  in  the  second  claim. 
One  difference  in  the  slots  of  the  two  devices  is  that  the  slot  of  the  in- 
Mnging  box  is  at  an  angle  with  the  vertical  comer  of  the  box  instead  of 
parallel  with  it.  Bat  the  straight  edge  of  the  projection  having  also  been 
altered,  so  that  both  the  locking  edge  and  the  edge  of  the  slot  are  par^ 
allel  with  each  other,  there  is  no  difference  in  the  mode  of  operation. 
Another,  and  apparently  more  important,  difference  is  that  a  transversa 
slot  has  been  added  at  the  upper  extremity  of  the  locking  slot.  This 
dumge  raises  the  question  whether  the  locking  in  the  defendants'  box  is 
not  performed  by  a  hooking  of  the  flap  into  the  angle  in  the  slot  so  that 
the  engagement  is  at  a  single  point  of  contact.  But  an  examination  of 
the  box  shows  that  a  portion  of  the  defendants'  slot  is  manifestly  upon  a 
straight  edge  with  the  projection,  and  that  the  strain  is  substantially  along 
this  portion  of  the  slot  which  is  parallel  with  the  projection,  and  that 
the  idea  that  the  locking  is  caused4>y  the  hooking  of  the  projection  into 
t)>e  angle  of  the  slot,  though  attraMive  at  first  sight,  is  not  sustained  by 
the  facts.  We  concur  with  the  circuit  court  upon  the  question  of  in- 
fringement, and  its  order  is  affirmed. 


Dederick  v.  Setqudnd. 
(dmilt  Court  of  AppeaU,  Second  Cireulfc    Jnly  90, 180S.) 

Finns  POB  iHrzimoirs— LnuvAnow  or  Claim — Bauk's  Frmim. 

In  letters  patent  No.  938,200,  issued  September  91, 1880,  to  Albert  A.  Oehrt  tor 
an  iatprovement  in  bating  presses,  the  inventor  describes  a  means  of  arresting  tlie 
baokward  motion  of  the  traverser,  by  oanslng  the  top  press  planldogto  be  inwardly 
■dlostable  bv  means  of  a  set  screw,  so  aa  to  impinge  upon  toe  traverser,  and  graa- 
nslly  check  its  motion.  He  also  sngarests  that  the  same  resnlt  mav  be  aocompl  ished 
br  permanently  narrowing  the  planhfing.  Held,  that  the  patentability  of  these  de- 
vtoes  is  of  a  very  low  order,  and  the  second  claim,  which  covers  "a  friction  plate  or 
pressure  ooatrivance  for  applying  f riotton  to  the  traverser  to  retard  iu  backward 
novonent, "  is  entitled  only  to  a  narrow  ooostmotion. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  New  York. 

In  Equity.  Suit  by  Peter  K.  Dederick  against  Carl  Seigmund  for  in- 
^ingement  of  a  patent.  The  court  below  dismissed  the  bill.  42  Fed. 
Bep.  842^     Complainant  appeals.     Affirmed. 

MAi3U  Church,  for  complainant. 

Qeorge  H.  Knight,  for  defendant.. 

Before  Lacombe  and  Shipu^n,  Circuit  Judges. 

Sbifhak,  Circuit  Judge.  This  is  an  appeal  from  the  decree  of  the 
dicoit  court  for  the  northern  district  of  New  York,  which  dismissed  the 
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complainant's  I>ill  in  equity,  founded  upon  the  alleged  infringement  of 
letters  patent  No.  232,200,  dated  September  21,  1880,  to  Albert  A. 
Gehrt,  for  an  improvement  in  presses  for  baling  hay.  The  portiou  of 
the  patented  improvement  which  is  involved  in  the  record  of  the  case 
consists  in  the  means  which  the  patentee  provided  for  resisting  the  back- 
ward movement  of  the  traverser,  so  as  to  prevent  a  shocli  to  the  frame 
or  other  part  of  the  machinery.  The  description  of  this  portion  of  tlie 
invention  which  the  patentee  gave  in  his  specification  is  as  follows: 

"  In  presses  of  this  class  the  traverser  is  reversed  by  the  reaction  or  b:»ck 
expansion  of  the  pressed  material,  and  ordinarily  Nvith  snch  force  as  to  cause 
a  severe  shock  to  the  frame  and  power  connections.  To  remedy  this  defect. 
I  apply  more  or  less  friction  to  the  traverser  during  its  backward  movement, 
and  thus  stop  its  motion  gradually.  Various  instrumentalities  may  be  em- 
ployed in  carrymg  out  this  idea,  but  I  prefer  to  adjust  the  lining  or  planking, 
E,  by  means  of  an  adjusting  screw  or  screws.  S,  so  as  to  cause  it  to  bear 
upon  the  lop  of  the  upper  rear  extension  of  the  traverser,  as  shown  in  Fig.  1. 
By  operating  the  screw,  the  lining  or  planking  can  be  made  to  bear  more  or 
less  tightly,  as  will  be  readily  understood.  The  lining  or  planking  may  be 
made  permanently  contracted,  if  desire^^and  the  same  result  be  produced." 

The  second  and  third  claims  relate  to  this  portion  of  the  device,  and 
are  as  folio w.s: 

"(2)  In  a  baling  press,  in  which  the  traverser  is  reversed  in  whole  or  in 
part  by  the  reaction  or  back  expansion  of  the  pressed  material,  a  friction 
plate  or  pressure  contrivance  for  applying  friction  to  the  traverser  to  retard 
its  backward  movement  and  prevent  shock,  substantially  as  described.  (3) 
Tlie  combination,  with  the  traverser  having  the  rearward  extension,  of  the 
lining  or  planking,  and  the  set  screw  for  adjusting  tbe  same,  substantially  as 
described,  for  the  purpose  specified." 

The  second  claim  is  the  only  one  which  is  alleged  to  have  been  in- 
fringed. 

The  idea  wliich  the  patentee  wished  to  embody  in  wood  and  iron  was 
the  gradual  stoppage  of  the  motion  of  tlie  traverser  during  its  back- 
ward movement  by  means  of  the  application  of  friction.  The  instru- 
mentalities which  he  selected  were,  first,  a  brake,  which  oonsistwd  of  a 
portion  of  the  top  plankin;;  of  the  press  box,  made  adjustable  by  means 
of  a  set  screw,  so  a.**  to  canse  the  planking  to  bear  upon  the  top  of  the 
rear  extension  of  the  traverser  during  its  backward  movement.  This 
combination  is  descriljed  and  claimed  in  the  third  claim.  The  second 
instrumentality  was  the  combination  with  the  traverser  of  tiie  press 
planking  made  permanently  contracted  or  narrowed,  so  that  the  same 
kind  and  amount  of  friction  shall  always  be  brought  to  bear  upon  the 
traverser.  The  second  claim  can  properly  be  construed  to  include,  in  a 
baling  press  of  the  rebounding  traverser  type,  the  described  pressure 
contrivance,  consisting  of  the  adjustable  planking  of  the  press  box  or 
the  permanently  contracted  planking.  In  the  defendant's  device,  an  ec- 
centric upon  tlie  top  of  the  press  regulates  rods  extending  firom  the  ec- 
centric to  upright  rods  on  the  sides  of  the  press,  which  bear  upon  the 
ends  of  small  bmkes  which  are  hinged  to  the  end  of  eacli  side  of  the 
press.     Inasmuch  as,  in  this  device,  friction  is  not  applied  by  the  use 
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of  planking  of  the  press  box,  as  a  brake,  but  by  a  contrivance  of  eccen- 
tric and  roiis,  v?hich  rods  bear  upon  brakes  which  are  hinged  to  the 
sides  of  the  press,  the  defendant  does  not  infringe  the  second  claim,  un- 
less it  should  be  considered  so  broad  as  to  include  a  friction  plate  or 
prf^snre  contrivance  for  the  purpose  named  in  a  baling  press  of  the  de- 
scribed type,  in  which  a  part  of  the  plonking  is  not  used  as  the  instru- 
mentality by  which  friction  is  applied.  It  is  virtually  clainjcd  that  any 
adjustable  or  nonadjustable  pressure  contrivance  for  applying  friction  to 
the  traverser  to  retard  its  backward  movement,  and  prevent  shock,  is  an 
t^uivalent  of  the  means  specified  in  the  patent.  The  complainant  bases 
his  contention  that  the  claim  should  have  a  broad  construction  upon 
the  tact  that  the  patentee  was  a  pioneer  inventor  of  this  part  of  a  baling 
press.  It  is  true  that,  when  the  invention  is  of  a  primary  character,  a 
larger  latitude  is  given  to  the  equivalents  which  the  patent  includes  than 
if  the  invention  was  a  modification  of  a  well-explored  art.  In  the  former 
case,  devices  which  operate  upon  the  same  principle  and'  perform  the 
same  functions  by  analogous  means  are  held  to  be  infringements,  (Mc- 
Gunnick  v.  Talcott,  20  How.  402;)  and  it  is  also  true  that  when  me- 
chanical means  are  for  the  first  time  invented,  which  enable  a  law  of 
science  or  force  of  nature  to  be  used  so  as  to  accomplish  a  practical  and 
beneficial  result,  such  as  the  Bell  telephouc,  or  wlien  an  inventor  in- 
vents mechanical  means  for  carrying  into  effect  a  newly-discovered  and 
useful  principle  of  operation,  like  the  double  carbon  of  Brush,  the  in- 
ventor's properly  drawn  patent  will  include  a  very  wide  scope  of  analo- 
gous mechanical  means  which  accomplish  the  same  result.  But  this  in- 
vention, though  it  may  be  called  a  primary  one,  is  not  of  the  character 
to  which  any  such  latitude  can  be  given.  The  patentee  sought  to  check 
the  backward  motion  of  the  traverser.  It  naturally  occnred  to  him  that 
it  could  be  done  by  applying  some  sort  of  a  brake,  which  would  slowly 
and  gradually  arrest  motion.  A  brake  is  an  old  and  familiar  mecbannxil 
appliance,  and  is  often  applied  in  a  very  simple  way.  The  ]>ftteDtee  ap- 
plieil  it  with  like  simplicity,  by  causing  the  top  press  planking  to  be  in- 
wardly adjustable,  so  as  to  impinge  upon  the  traverser,  and  gradually 
check  its  motion.  He  also  suggested  the  primitive  idea  of  permanently 
narrowing  the  planking.  The  patentability  of  either  of  these  devices  is 
of  a  very  low  order.  Having  made  this  improvement,  he  broadly 
claims  in  his  patent  any  friction  plate  or  pressure  contrivance,  and  de- 
sires to  include  all  the  more  elaborate  and  ingenious  methods  of  con- 
structing a  brake  which  may  be  introduced.  Such  a  construction  is  in- 
admissible, ijecause  a  patented  invention  of  this  character,  which  with 
difficulty  maintains  its  right  to  patentability,  belongs  to  a  different  class 
from  the  one  to  which  the  doctrine  in  McCvrrmck  v.  TakoU,  supra,  and 
kindred  cases,  applies,  and  is  to  receive  a  narrow  construction.  The 
decree  of  the  circuit  court  is  affirmed. 
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BUCEINQHAH  et  ol.  V.  SPBIKGFIEIJ)  IrOK  Co. 

(CtreuU  Court,  H.  D.  ItUnoU.    AprU  S6, 1899.) 

Virrnm  to*  LfYBimoiis— Notbitt— Plow  Bsahs. 

Latter*  patent  No.  881,147,  Issued  Aogust  17, 1880,  to  O.  P.  BnoUngbam,  for  an 
Improvement  in  plow  beams,  oonsisting  of  "the  combination  of  an  upper  and  » 
lower  flao)^  an  apper  and  a  lower  fillet,  and  a  oonoavity  between  the  fllliBM  on  eaoh 
side  of  the  plow  beam, "  are  void  for  want  of  noveltj. 

Id  Equity.     Bill  by  Ebenezer  Bnckingham  and  others  against  the 
Springfield  Iron  Company  for  an  injunction  and  an  accounting. 
L.  V.  Le  Moyne,  for  complainant. 
Banning,  Banning  &  Payson  and  WHJiam  A.  Vincent,  for  defendant. 

Blodoett,  District  Judge.  The  bill  in  this  case  seeks  an  injunction 
and  accounting  by  reason  of  the  allied  infringement  of  patent  No. 
231,147,  granted  August  17,  1880,  to  Catharinus  P.  Buckingham, 
for  an  "  improvement  in  plow  beams."  The  specifications  state  the 
invention  to  consist "  in  the  combination  of  an  upper  and  a  lower  flange, 
an  upper  and  a  lower  fillet,  and  a  concavity  between  the  fillets  on  each 
side  of  the  plow  beam."  And  it  is  further  stated — 
I  "That  the  objects  of  the  flanges  are — First,  to  give  strength  to  the  plow 
beam  wbere  the  strain  is  greatest,  the  tendency  oi  the  propelling  and  resist- 
ing forces  being  to  straighten  the  beam  out,  producing'tbe  greatest  strain 
at  the  top  and  bottom  sides  of  the  beam ;  and,  atcond,  by  extending  aiong  and 
against  the  front  and  back  edges  of  the  clip,  to  hold  the  same  firmly  in  ita 
place,  and  prevent  its  turning  on  the  bolt  which  secures  it  to  tbe  beam.  The 
object  of  tlie  fillets  Is  to  furnish  a  flat  surface  against  which  the  flat-faced  clip 
can  be  placed,  rendering  the  beam  interchangeable  with  other  beams,  which 
are  secured  to  the  plow  by  means  6f  flat-faced  clips.  The  object  of  the  con- 
eavitiea  is  to  lighten  the  beam  by  removing  the  metal  of  the  beam  from  thafc 
part  where  tbe  strain  is  least.  I  do  not  claim  the  flanges  nor  tbe  concavities, 
nor  a  combination  of  them  alone." 

The  patent  has  bat  one  claim,  which  is: 

"(1)  In  a  plow-beam,  the  combination  of  an  upper  and  lower  flange,  A.  A'; 
an  upper  and  a  lower  fillet,  C,  C;  and  a  concavity,  D,  between  the  fillets, 
substantially  as  shown,  and  for  tbe  purposes  described." 

Defendant  demurs  to  the  bill  on  the  ground  that  the  device  is  not 
patentable,  and  that  such  want  of  patentability  appears  upon  the  face 
of  the  patent  itself.  The  court  will,  from  common  knowledge,  take 
notice  that  it  was  old,  at  the  date  of  this  patent,  to  increase  the  strength 
of  metal,  or  even  wooden  bars  or  beams,  by  flanges  or  ribs,  when  it  was 
desired  to  secure  additional  strength  without  too  great  increase  of  weight, 
•f  which  common  practice,  railroad  rails,  building  and  bridge  beams 
and  girders,  and  a  variety  of  forms  of  angle  iron,  in  general  use  for  many- 
years  past,  furnish  a  sufficient  illustration.  The  fillets  described  in  this 
patent  are  nothing  but  a  smaller  part  of  the  flange  so  shaped  as  to  fur- 
nish a  shoulder  or  seat,  against  which  the  clip  by  which  the  share  is 
fastened  to  the  beam  can  rest.     The  concavity  consists  in  making  the 
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web  or  neck  of  the  beam  thinner  than  the  top  or  bottom.     In  other 
words  the  metal  neck  or  web  of  the  beam  between  the  top  and  bottom 
flanaes  is  made  as  thin  or  light  as  practicable,  as  the  patentee  himself 
describes  it.  "for  the  purpose  of  lightening  the  beam  by  removing  the 
metal  of  the  beam  from  that  part  where  the  strain  is  least.      The  re- 
nioval  of  this  superfluous  metal,  of  course,  leaves  a  hollow  or  concavity 
between  and  parallel  with  the  flanges.     The  patentee  says  he  does  not 
claim  the  flanges  nor  the  fiUets.  nor  a  combination  of  them  alone   evi- 
denUy  because  he  knew  they  were  old;  but  his  claim  is  for  a  combina- 
tion of  the  flanges  and  filletn,  and  the  concavity  between  them.,    borne 
scoffer  said  that "  God  could  not  help  making  valleys  so  long  as  he  made 
hiUs- "  and  so  it  may  be  seriously  and  truthfully  said  of  this  device  that 
with  flanges  and  fillets  at  the  top  and  bottom  of  the  beam  a  concavity 
between  them  was  a  necessity,  and  it  required  no  invention  to  produce 
it      The  lateral  expansion  of  the  top  and  bottom  of  the  beam,  thereby 
making  the  flanges,  made  a  greater  or  less  concavity  between  them,  so 
that  the  inventor  did  not  invent  a  concavity,  nor  did  he  mvent  a  new 
combination  of  flanges,  fillets,  and  concavity,  because   the   concavity 
would  always  be  where  there  were  flanges  at  top  and  bottom,  and  ttie 
central  portion  of  the  rail  jmrUy  cut  away  to  save  metal.    Such  concavity 
is  in  the  T  railroad  rails,  in  bridges  and  buUding  girders  and  beams, 
and  in  fact  any  form  of  beams  where  the  top  and  bottom  are  wider  than 
the  metal  neck.     The  concavity  is  as  old  as  flanges  and  fillets,  and  al- 
ways, it  may  be  said,  goes  with  them,  in  such  a  structure  as  this.     For 
thrae  reasons,  I  think  the  patent  is  void  for  want  of  novelty;  and  the 
bill  is  dismissed  for  want  of  equity. 


American  Roll,  Paper  Co.  e<  al.  v.  Westos. 

(CHrctttt  Court,  S.  D.  Ohio,  W.  D.    May  28, 1893.) 
No.  4,281. 

1  PAvnraa  «)B  Intbntioks-  Anticipation— Pbior  Use— Roll-Fapsk  CcTTKBa. 
^  LS^rT^tent  No!  301,896.  issued  July  8,  1884,  to  Ri-fbardWHopkng  cover  an 
toirOTMiInt  in  roll-pap4r  holders  and  cutters  consist  ng  of  a  bracket  from  which 
to^roU  of  paper  is  suspended  by  means  of  a  yoke,  which  passes  through  a  slot  in 
t^  t^kerand  has  itTarms  bent  to  form  a  spring,  and  its  ends  curved  to  pass  a 
shortd^tance  Into  the  roller  or  core.  A  blade,  having  its  ends  bent  at  right  angles 
W  OTide  the  paper,  is  connected  with  the  bracket  bv  means  of  ak*ife  yoke  upon 
which  are  two  coU  springs  to  continually  press  the  knife  against  the  roll,  so  that 
IheS^ma?Ku"'l  out  and  cut  at  any  desired  length  Held,  that  the  inven- 
^n  WM  aSlJimrtll  by  the  device  constructed  in  .Richmond,Ind.,  by  Martin  Nixon, 
JSaS^XreVy  hiuielf  and  others  about  1S75  or  1S76,  »°dv.h A  consisted  of  a 
toactet  holding  the  roll,  and  a  follower  vrith  a  metal  edge,  which  was  he  d  above 
thTroU  by  si  °tS  in  the  bracket,  and  of  its  own  weight  followed  the  roU  as  it  dimin- 
ished In  size,  and  continually  pressed  aeainst  it  ready  for  cutting. 

*■  ^*T^e  patent  was  also  anticipated  by  the  device  constructed  by  O.  J.  Livemore 
•boSt  imw  at  Worwster,  fiass..  for  cutting  sheet  wrapping  paper  ^rom  rol  s, 
Sdu»ed  ther^  for  several  years  In  the  dry  godds  store  oi  Clark,  bawyer  &  to. 
^^hine  operated  in  wAstantliaiy  the  same  manaeras  the  Nixon  device,  hay- 
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ing  a  wooden  frame  with  a  slot.  In  whioh  the  roll  was  carried  on  an  Iron  rod,  and 
in  which  was  a  heavy  wooden  follower  with  a  metal  edge,  acting  by  force  of  grav 
ity.    43  Fed.  Rep.  688,  reversed. 

In  Eiiuity.     On  rehearing. 
Knigltl  Bros.,  for  complainants. 
Artliur  Stem,  for  defendant. 

Sage,  District  .Tudge.  This  cause  is  before  the  court  upon  a  petition 
for  relieaiing,  based  upon  alleged  anticipations  which  have  come  to  the 
knowledge  of  the  defendant  since  the  entry  of  the  decree  for  an  injunc- 
tion and  account  on  the  8th  of  April,  1891.  The  defendant  has  pro- 
duced testimony  tending  to  prove  six  prior  uses  of  the  invention.  These 
will  be  considered  in  the  following  order: 

FHrst.  Paper  bag  machines,  with  tension  bars  for  controlling  the  feed  roll 
of  paper,  which,  according  to  the  testimony,  were  put  in  the  factory  of 
Chatfield  &  Woods  at  Cincinnati  in  the  summer  of  1878.  It  is  not  quite 
clear  from  the  testimony  whether  the  tension  bars  were  on  tl»e  machines 
put  in  at  that  date,  or  upon  others  put  in  a  year  or  two  later,  but  the 
lat«r  date  would  be  earlier  than  the  complainants'  invention.  Upon  n 
careful  examination  of  the  testimony,  I  am  satisfied  that  this  device  was 
not  an  anticipation.  The  machines  were  used  for  making  flour  sacks. 
The  tension  bar  was  of  wood,  the  surface  bearing  U{>on  the  roll  of  paper 
being  rounded,  and  not  practical  as  a  cutting  edge.  It  appears  from  the 
evidence  that  the  wood  rapidly  wore  away,  flattening  the  surface,  but 
the  superintendent,  when  he  discovered  that  fact,  shod  the  rounded  part 
of  the  tension  bar  with  quarter-incii  iron,  which  was  shorter  in  length 
than  the  shortest  roll  used  on  the  machines. 

Second.  The  Nixon  use.  William  R.  Nixon  was  a  paper  manufac- 
turer at  Richmond,  Ind.,  engaged  between  the  years  1872  and  1876 
in  making  Manilla  paper  for  bags  and  for  wrapping  purj^oses,  in  part- 
nership with  his  brother,  Martin  Nixon.  The  most  of  the  produce  of 
their  mill  was  sold  in  rolls  to  paper  bag  manufacturers,  but  they  had  a 
few  retail  customers  at  Richmond,  to  whom  they  sold  wrapping  paper 
in  sheets.  To  save  time,  and  the  labor  of  changing  the  machine  every 
time  they  wished  to  produce  paper  in  sheets  instead  of  rolls,  they  en- 
deavored to  pci-suade  those  customers  to  take  wrapping  paper  in  rolls, 
and,  to  induce  them  to  use  it  in  that  form,  his  brother,  Martin,  con- 
structed a  roll-pai)er  holder,  a  sketch  of  which  if*  in  evidence.  The 
knife  bar,  or,  as  the  witness  styles  it,  the  "cross  bar,"  was  provided 
with  a  weight  and  a  cutting  edge,  either  of  tin  or  zinc,  it  is  not  material 
which.  It  rested  upon  the  roll,  and  had  a  vertical  play  between  its  up- 
right end  supports,  so  that  as  the  roll  grew  smaller,  it  would  follow  it 
down,  and  bear  against  it.  It  was  also  provided  with  a  piece  of  iron  on 
the  top  of  it,  to  make  it  heaner,  and  hold  it  while  the  paper  was  being 
torn  off.  It  was  a  cnide  construction,  gotten  up  to  aid  in  the  introduc- 
tion of  roll  paper  in  the  market.  It  was  set  up  in  the  mill,  where  Wil- 
liam R.  Nixon  testifies  it  was  operated  for  about  six  weeks.  The  wit- 
ness' description  of  how  it  was  used  was  as  follows:    "  You  took  hold  of 
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the  end  of  the  paper,  pulled  it  out  as  far  as  you  wanted,  and  then  tore 
it  off;  the  bar  and  weight  on  it  holding  it,  and  tearing  it  straight  by 
means  of  the  piece  of  tin  on  there."  Being  asked  wliether  the  paper 
»vas  torn  off  with  a  straight  edge,  his  answer  was  that,  "if  the  tin  was 
straight,  of  course  it  cut  straight."  No  paper  holder  or  cutter  of  this 
description  was  sold  or  put  on  the  market,  so  far  as  the  witness  knew  or 
was  able  to  state.  He  fixes  the  date  by  the  fact  that  tlie  purtner^hip 
was  dissolved  in  1876,  and  that  he  then  left  Richmond.  He  is  sure 
that  the  device  was  made  in  the  time  of  the  partnership.  Simon  Fox,  a 
merchant  tailor  of  Richmond,  testifies  that  he  had  a  roll-paper  holder 
and  cutter  in  his  shop.  "Itmusthave  been  in  the  seventies."  Itniighi 
have  been  in  '74  or  '75,  but  he  could  not  fix  the  dale  exactly,  nor  could 
he  remember  how  long  it  was  usetl.  It  was  brought  there  from  Nixon's 
house.  He  says  it  was  a  wooden  bracket,  with  two  uprights,  one  at 
each  end,  with  an  opening,  and  that  there  was  a  roll  of  paper  on  it. 
He  testifies  that  he  cannot  recollect  whether,  when  it  was  first  introduced 
in  his  store,  there  was  some  arrangement  on  it  for  cutting  or  tearing  off 
the  paper,  but  that  his  cutter  used  his  shears,  because  it  was  easier  to 
cut  the  paper  with  them  than  with  the  machine,  and  that  the  paper 
could  be  cut  or  torn  from  the  roll  by  the  use  of  the  machine  itself,  with- 
out the  use  of  the  shears;  and  yet  he  cannot  recollect  whether  there  was 
anything  on  the  machine  for  cutting  or  tearing  the  paper  across  the 
roll.  He  also  testifies  that  a  device  left  at  his  shop  by  the  defendant, 
Weston,  about  two  months  before  he  gave  his  testimony,  which  was  in 
July.  1891,  resembled  -the  one  at  his  store  above  referred  to,  and  that 
he  used  shears  for  cutting  tlie  paper  off  that  machine.  He  does  not, 
however,  remember  whether  there  was  a  bar  on  that  machine  or  not. 
John  J.  Roney  of  Richmond  testifies  that  12  or  Id  years  ago  be  saw  a 
roll-paper  holder  and  cutter  in  the  store  of  Fox,  the  last  witness;  that — 

"It  was  principally  of  wood,  the  brackets  attached  to  the  end  of  the  cutter's 
table.  The  roll  was  huug  so  it  slid  up  and  down  in  a  slot,  the  journal  of  the 
roll.  There  was  a  cutter  attacbed  to  it  for  cutting  or  tearing  the  paper  off, 
and  my  recollection  of  it  is  that  it  followed  the  roll  as  it  diminished  iu  size. 
That  cutter  was  metal.  I  don't  know  whether  it  was  tin  or  sheet  iron,  at- 
tached to  u  piece  of  wood.  1  don't  know  whether  the  piece  of  wood  was  flat  or 
partially  round,  but  it  followed  the  roll  of  paper." 

He  also  testifies  that  he  has  seen  it  used,  but  could  not  say  how  often, 
but  his  opinion  was  that  it  was  not  much  used.  The  paper  was  torn 
off  by  pulling  it  up  against  the  cutter.  On  cross-examination  he  was 
unable  to  answer  whether  the  cutter  had  to  be  held  down  by  one  band , 
as  the  paper  was  torn  off  by  the  other. 

Martin  N.  Nixon  testifies  that  he  got  up  tlie  device  above  referred  to 
for  holding  roll  paper.  He  says  there  wei-e  two  brackets,  with  slots  for 
carrying  the  roll,  and  there  was  a  follower,  a  square  piece,  which  followe<l 
doyfa  the  slot,  and  was  used  for  a  tearing  edge.  His  recollection  is  that 
the  tearing  edge  was  made  of  zinc,  but  it  may  have  been  of  tin,  as  they  had 
both  tin  and  zinc  at  the  mill .  He  made  two  of  these  devices .  Mr.  Fox ,  the 
clothing  merchant,  used  one,  and  Mr.  Nye,  a  queen's  ware  merchant  at 
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Richmond,  the  other.  Mr.  Fox's  device  w.os  in  use  at  his  store,  or  at  least 
witness  saw  it  in  use  there,  about  three  weeks.  Then  one  of  the  arms  on 
the  bracket  was  broken.  He  testilies  that  lie  siiw  it  used  at  Fo.'c's  by  draw- 
ing the  paper  against  the  cutting  edge,  and  that  the  holder  and  cutter  used 
in  the  queen's  ware  store  of  Mr.  Nye  was  made  by  .Mr.  Nye's  clerk,  under 
instructions  given  by  the  witness.  His  statement  of  the  date  corresponds 
with  his  brother's.  My  conclusion  with  reference  to  this  device  is  that 
it  must  be  regarded  as  an  anticipation  of  the  complainants'  device.  It  is 
true  that  it  was  a  rough,  crude  construction,  but  it  answered  the  pur- 
pose, and  the  use  was  practical.  The  witness  Fox  is  evidently  a  man 
of  inferior  mechanical  faculty.  The  fact  that  he  used  shears  in  cutting 
paper  from  the  device  when  it  was  in  his  shop  amounts  to  nothing,  be- 
cause it  appears  from  his  testin^ony  that  he  did  the  same  thing  when  he 
had  in  use  the  defendant's  device,  which  has  been  found  to  be  an  in- 
fringement in  this  case.  A  sufficient  reason  for  the  disappearance  of  the 
Nixon  device  from  use  is  to  be  found  in  the  fact  that  at  the  date  of  its 
construction  there  was  no  general  demand  for  wrapping  paper  in  rolls. 
TTiird.  The  Shipley  use,  a  device  gotten  up  for  holding  roll  paper  by 
Columbus  G.  Shipley,  superintendent  of  the  Crume  &  Sefton  Manufac- 
turing Company,  at  Dayton,  Ohio,  at  a  date  not  accurately  fixed.  Stand- 
ards to  hold  the  axle  or  roller  cttrrying  the  roll  paper  to  be  fed  into  the 
machine  were  bolted  to  the  machine.  To  regulate  the  tension,  a  bar  of 
iron  was  provided,  working  in  slots  in  arms  above  the  roll.  It  was  heavy 
enough  to  overcome  the  momentum  of  the  roll,  and  prevent  its  overrun- 
ning or  unwinding  too  quickly,  and  it  was  intended  also  to  regulate  the 
tension.  It  was  used  in  connection  with  a  machine  for  stamping  out 
boxes  for  confectionery  and  ice  cream ,  and  for  oyster  buckets,  from  Manilla 
paper  of  various  thicknesses.  There  were  occasions  when  it  was  nec- 
essary to  tear  off  the  paper;  sometimes  in  starting  a  roll,  and  again  when 
the  machine  was  in  operation,  and  places  in  the  roll  paper  where  ends 
had  been  pasted  together  were  too  thick  to  ptiss  between  the  dies.  On 
such  occasions  the  paper  would  have  to  be  torn  off',  and  this  was  ac- 
complished by  a  quick  jerk,  which  would  tear  it  across  the  roll.  It  was 
not  necessjiry  that  the  cut  should  be  a  clean  cross  cut.  If  it  was  a  little 
ragged,  it  would  make  no  difference..  Mr.  Shipley  testifies  that  this  de- 
vice was  first  used  in  1880,  and  he  is  confirmed  in  this  statement  by 
Mr.  Crume,  president  of  the  Crume  &  Sefton  Company.  They  are  both 
evidently  wrong,  as  appeai-s  by  the  testimony  of  Charles  Johnson  and  Ber- 
nard A.  Barlow,  who  were  employed  in  the  factory  of  the  Crume  &  Sefton 
Company;  Johnson  as  late  as  March,  1882,  and  Barlow  until  the  last  of 
May,  1881.  Both  testify  that  in  their  time  no  such  device  was  in  the 
•factory,  and  there  is  testimony  carrying  the  date  of  the  cotnplainants'  in- 
vention back  to  May,  1883.  At  some  time  after  the  making  of  this  do- 
vice,  but'how  long  afterwards  is  not  definitely  shown,  another  was  got- 
ten up  by  Shipley,  consisting  of  a  bar  of  iron  an  inch  and  a  half  square 
in  cross  section,  tied  to  the  standards  by  wires,  and  so  arranged  as  to 
bear  on  the  roll  at  its  side  about  as  the  cutting  bar  of  the  defendant's 
device  bearsi  and  to  follow  the  roll  as  it  decreased  in  siee.     I  ana  not 
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satisfied  with  the  proof  as  to  the  date  of  either  of  these  devices.  It  does 
not  establish  with  the  certainty  required  by  the  law  A  date  prior  to  the 
complainants'  invention.  The  first  device  is  not  shown  by  the  evidence 
to  nave  ever  been  used  as  a  paper  holder  and  cutter,  excepting  inciden- 
tally. It  is  true  that,  according  to  the  testimony,  paper  was  torn  some- 
what in  the  manner  of  that  torn  in  tlie  use  of  the  complainants'  device, 
but  it  was  only  occasionally,  when  pasted  ends  were  encountered,  or 
when  an  uneven  end  was  to  be  torn  off;  and  whether  a  clean  or  straight 
tear  could  be  made  does  not  clearly  appear.  This  device  must  there- 
lore  be  rejected  as  not  an  anticipation. 

Fourth.  The  Maltby  use.  Tliis  was  a  tension  device  used  in  a  paper 
bag  machine,  constructed  to  make  four  bags  simultaneously,  the  ma- 
chine being  fed  from  four  separate  rolls  of  paper,  one  of  which  was  pro- 
vided with  a  tension  device  made  of  iron,  and  held  down  on  the  roll  of 
paper  by  its  weight.  The  testimony  is  conflicting  whether  this  bar  was 
convex  or  rounded,  or  concave  or  hollowed  out,  and  it  cannot  be  recog- 
nized as  an  anticipation. 

F^.  The  Livermore  use.  O.  J.  Livermore  testifies  that  in  1878  or 
1879  he  devised  a  roll-paper  holder  and  cutter  at  Worcester,  Mass.,  where 
he  was  engaged  in  the  store  of  Clark.  Sawyer  &  Co.,  retail  dry  goods 
merchants.  He  went  out  one  day  to  buy  sheet  wrapping  paper  which 
they  had  been  in  the  habit  of  using,  and,  finding  a  roll  of  wrapping  pa- 
per, it  occurring  to  him  that  that  would  be  more  convenient,  as  any 
length  desired  could  be  torn  off,  he  bought  it,  took  it  to  the  store,  and  set 
it  on  end  on  the  counter.  It  was  difficult  to  tear  it  off  smoothly,  and  so 
he  devised  and  constructed  a  machine,  a  model  of  which  is  in  evidence. 
That  machine  was  used  Qonstantly  during  the  two  years  that  he  remained 
in  Worcester  after  it  was  constructed,  and  it  operated  satisfactorily.  He 
does  not  know  what  became  of  it,  hut  he  saw  it  in  use  there  a  number 
of  times  after  he  left  the  employment  of  the  firm.  It  was  the  only  ma- 
diine  of  the  kind  in  that  store  at  any  time  within  the  witness'  knowledge. 
He  gives  the  names  of  six  persons  who  saw  it  in  use,  all  of  whom,  ex- 
cepting one,  reside  in  Worcester.  That  one  is  Edward  W.  Ball,  general 
ma,nager  of  a  manufacturing  company  at  Woodhaven,  N.  Y.  He  testi- 
fies that  the  machine  had  a  wooden  framework,  at  each  end  of  which 
was  an  upright,  having  a  slot  cut  from  the  upper  end  partly  down  its 
length,  in  which  was  an  iron  rod,  carrying  a  roll  of  wrapping  paper. 
Above  this  roll  was  a  bar  or  strip  of  wood,  with  a  piece  of  sheet  brass 
attached  to  one  side,  and  projecting  slightly  beyond  the  lower  edge  of 
the  wood.  This  bar  or  strip  rested  Upon  the  roll  of  paper,  and,  as  the 
rdl  was  used,  followed  it  down  by  gravity.  It  fitted  in  the  slots  of 
the  upr^hts.  When  used,  he  says,  "we  took  hold  of  the  edge  of  the  pa- 
per, and  drew  out  the  quantity  required.  Then  we  took  hold  of  the  fur- 
ther opposite  edge  of  the  paper,  and ,  placing  the  hand  upon  the  paper,  by 
slightly  elevating  the  paper  and  drawing  it  towards  us,  we  tore  it  off."  He 
gays  that  "if  you  wanted  to  use  the  knife,  you  had  to  hold  the  bar  firmly 
upon  the  roll  with  one  hand."  By  the  knife  he  explains  that  he  means 
the  metal  blade  attached  to  the  bar,  and  states  that  if  an  attempt  was 
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made  to  cut  the  paper  against  the  knife  without  holding  the  bai  down 
with  one  band,  it  would  rise  up;  that  it  was  two  feet  long,  or  perhaps  a 
little  lees,  from  one  and  a  half  to  two  inches  wide,  and  from  three  quar- 
ters to  seven  eighths  of  an  inch  thick,  and  not  of  sufficient  weight  to  act 
as  a  tension  device,  and  keep  the  roll  irom  overrunning.  He  further 
states  that  it  was  gotten  up  by  Mr.  Livermore  about  1876,  and  that  it 
was  still  in  use  when  he  left  Worcester  in  1885,  and  that  he  used  it  upon 
an  average  once  or  twice  a  day.  Mr.  Livermore,  on  cross-examination 
by  counsel  for  the  complainants,  said  that  it  was  natural  to  put  one  hand 
on  the  bar  and  hold  it  down  as  the  paper  was  torn  off,  but  not  necessary, 
as  the  paper  could  be  torn  as  easily  without  it. 

Charles  A.  Fletcher,  of  Worcester,  testifies  that  between  1876  and 
1880  be  was  in  the  employment  of  Clark,  Sawyer  &  Co.',  and  saw 
Livermore's  paper  holder  and  cutter.  Being  shown  the  defendant's 
exhibit,  which  was  testified  to  by  Livermore  as  a  correct  representation 
of  it,  the  witness  stated  that  it  was  practically  the  same  as  the  original 
machine,  which  was  used  for  cutting  roll  paper  for  wrapping  purposes 
four  or  five  years,  to  bis  knowledge,  in  the  paper  banging  department. 
His  testimony  is  that  it  was  used  daily  and  operated  satis >act<»ily;  that 
the  bar  carrying  the  cutting  edge  was  movable  in  the  slot  so  as  to  rest 
upon  the  roU  of  paper,  and  follow  it  down  as  it  diminished.  The  ma- 
chine was  there  and  in  use  when  he  returned,  in  1884  or  1885,  and  baa 
been  there  ever  since,  but  the  cutter  bar  had  disappeared,  and  the  paper 
was  torn  in  an  irr^ularway  across  the  roll.  Only  one  of  these  machines 
was  made  during  the  time  of  the  original  one,  but  a  year  or  two  after 
he  returned  another  was  made  to  take  its  place,  and  was  in  use  when 
the  testimony  was  given,  and  had  been  since  about  1882,  minus  the  cut- 
ter bar.  When  it  was  desired  to  remove  a  piece  of  paper  it  was  com- 
monly done  by  unwinding  from  the  roll,  and  pulling  the  paper  up  and 
tearing  it  off  against  the  cutter  bar,  without  placing  one  hand  on  the 
cutter  bar  to  bold  it  down,  as  the  paper  was  torn  off  by  the  other  hand, 
because  there  was  sufficient  weight  to  the  cutter  bar  to  make  that  un- 
necessary, although  it  was  done  a  good  many  times  as  a  matter  of 
convenience.  He  says  that  when  the  roll  was  full,  and  given  a  sharp 
pull,  the  weight  of  the  cutter  bar  was  not  sufficient  to  prevent  it  from 
overrunning;  but  when  it  was  given  an  ordinary  pull,  or  pulled  slowly, 
the  weight  was  sufficient  to  retard  it,  and  he  repeats  that  in  the  ordinary 
use  of  the  machine  the  only  hand  used  was  the  hand  that  was  pullinf; 
the  paper  against  the  bar. 

George  Richardson,  of  the  firm  of  Clark,  Sawyer  <&  Co.,  in  1877, 1878, 
and  1879, remembers  the  Livermore  paper  cutter  and  holder,  and  testifies 
that  it  was  the  same  as  defendant's  '* Exhibit  Livermore,"  and  was  in 
use  by  the  firm  nearer  five  years  than  one.  He  confirms  Fletcher  as  to 
the  manner  of  its  use;  could  not  say  whether  when  they  tore  the  paper 
off  with  one  hand  they  placed  the  other  hand  on  the  cutting  bar,  but  he 
thought  they  did  not  do  so  usually. 

Stephen  Sawyer,  treasurer  of  the  Clark  &  Sawyer  Co.,  which  succeeded 
the  firm,  and  25  years  a  member  of  the  firm,  remembers  the  Livermore 
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roD-paper  bolder  and  cotter.  He  testifies  that  it  was  a  little  larger  than 
defendant's  "Exhibit  livermore,"  and  that  it  vas  used  every  day  for 
seven  or  eight  years,  or  more,  antil  it  broke  down,  and  another  and 
smaller  one,  wi^out  a  cntter,  was  substituted. 

P.  C.  Sanderson,  salesman  for  Clark,  Sawyer  &  Co.,  from  1873  to 
1881,  corroborates  the  testimony  of  Fletcher  as  to  the  construction  and 
use  of  the  Livermore  paper-roll  holder  and  cutter.  He  says  that,  if  the 
roll  of  paper  was  very  large,  they  had  to  take  hold  of  the  oroea  bar  or 
cutter,  and  bold  it  down;  but  if  the  roll  was  smaller, — that  is,  a  foot  or 
less  in  diameter, — the  weight  of  the  bar  and  the  cutter  was  sufficient, 
and  they  did  not  have  to  place  the  hand  on  the  bar  at  all;  also  that  it 
was  in  use  in  the  store  at  least  two  years  before  he  left  the  employ  of  the 
firm  in  1881. 

6.  Herbert  Marsh,  another  salesman,  testifies  to  the  same  efiect.  He 
says  that  the  cutter  bar  followed  down  on  the  roll,  and  that  the  cutting 
was  done  by  pulling  the  paper  against  the  brass  rule;  also  that  the 
weight  of  the  cutter  was  sufficient  to  keep  the  roU  from  unwinding  too 
fast,  and  to  cut  the  paper  without  holding  it  down  with  the  other  hand; 
that  he  always  used  it  the  other  way. 

William  Stevenson,  a  witness  for  the  complainants,  was  employed  by 
dark.  Sawyer  &.  Co.  in  1885  or  1886.  He  was  then  14  or  15  years  of 
^e,  and  was  first  a  salesman  and  later  a  teamster.  He  testifies  that  the 
bar  of  the  Livermore  holder  and  cutter  was  of  wood,  about  an  inch  and 
a  half  wide,  and  half  an  inch  thick;  that  it  was  heavy  enough  to  act  as  a 
brake  to  keep  the  roll  from  overrunning  or  to  be  used  as  a  cutler  with- 
out being  held  by  the  hand;  that  sometimes  a  straight  cut  would  be 
made  by  simply  pulling  up  against  the  bar,  but  not  with  any  certainty. 
He  also  testifies  that  as  good  a  tear  or  out  could  be  made  without  as  with 
the  bar.  I  do  not  regard  this  testimony  as  entitled  to  the  weight  claimed 
for  it.  Considering  the  testimony  of  all  the  witnesses,  I  am  of  the 
opinion  that  the  Livermore  holder  was  a  practical,  effective  device,  and 
an  anticipation  of  the  complainants'  invention.  It  is  true  that  no  cut- 
ter was  provided  for  the  holder  substituted  in  the  store  of  Clark,  Sawyer 
&  Co.  for  the  original  one,  but  that  fact  is  not  entitled  to  the  significance 
attached  to  it  by  counsel  for  complainants.  The  first  one  was  not  put 
in  by  the  proprietors,  but  by  Livermore,  a  derk.  There  are  some 
employers  wh*  are  mindful  of  comforts  and  conveniences  for  their 
employes;  there  are  others  who  think  almost  anything  will  do.  When 
the  original  device  was  worn  out  or  fell  into  disuse,  the  deficiency  was 
supplied  in  an  imperfect  way,  but  by  whom  it  does  not  appear. 

Sixlh.  The  Wheeler  use.  The  testimony  of  one  witness,  taken  by  the 
defendant,  with  reference  to  this  use,  was  shown  on  cross-examination 
to  be  entirely  hearsay.  The  only  other  witness,  the  pattern  maker, 
testifies  that  he  made  the  patterns  for  the  device  in  January,  1883, 
fixing  the  date  from  hia  books,  and  that  he  delivered  them  to  Wheeler 
immediately  afterwards.  Upon  further  examination,  at  the  request  of 
the  .complainants,  he  found  that  the  true  date  was  October  19,  1886, 
long  after  the  complainants'  invention.     It  is  scarcely  necessary  to  add 
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that  that  use  cute  no  figure  in  this  case.  The  Nixon  device  and  the 
Livermorc  device  were  the  first  embodying  any  conception  of  a  holder 
and  cutter  for  roll  paper  to  be  used  for  wrapping  purposes.  They  were 
both  practical,  both  successful.  The  complainants'  device,  although 
an  improvement  in  detail  of  construction,  is  nothing  more  than  an 
equivalent  embodiment  of  the  same  conception.  It  is  completely 
anticipated.  The  contention  by  counsel  for  complainaats  that  the  others 
were  mere  experiments,  long  ago  abandoned,  is  altogether  untenable. 
The  former  decree  herein  will  be  set  aside,  and  the  bill  dismissed  at 
complainants'  cost. 


The  T.  W.  Snook. 


Griswolo  et  ai.  v.  Tije  T.  W.  Snook,  (Continental  Ins.  Co.,  Inter* 

vener.) 

(District  Court,  N.  D.  JUlnoU.    June  18, 1892.) 

ADMIBALTT— DEtTRBE — BOXD— InTEBVESTIOS. 

A  vessel  arrested  in  a  snit  to  recover  damages  done  to  the  hull  of  another  vessel 
by  a  collision  was  released  on  bond.  Afterwards  an  insurance  company  intervened 
in  the  suit,  claiming  that  the  carf^o  ot  the  other  vessel  had  been  insured  by  the 
company,  and  had  been  totally  destroyed  by  the  collision.  A  decree  was  rendered 
finding  the  libeled  vessel  guilty.  BeUl,  that  the  insurance  company  should  not  be 
allowed  to  be  let  in  to  share  in  the  decree  to  the  extent  of  what  might  remain 
of  the  penalty  of  the  bond  after  satisfying  the  decree  in  regard  to  the  damage  to 
the  other  vessel,  since  the  bond  was  given  only  to  satisfy  the  cause  of  action  set 
out  in  the  original  libeL 

In  Admiralty.     On  motion. 

Libel  by  the  firm  of  Griswold  &  Manchester  against  the  propeller  T. 
\V.  Snook  for  damages  caused  by  a  collision.  A  decree  was  rendered  in 
favor  of  the  libelants.  The  Continental  Insurance  Company  intervened, 
and  now  moves  to  be  let  in  to  participate  in  the  decree. 

Robert  Bae,  for  Continental  Ins.  Co. 

BLODGErr,  District  Judge.  On  the  18th  day  of  September,  1887,  a 
collision  occurred  in  the  waters  of  Chicago  river  between  the  propeller  T. 
W.  Snook  and  the  canal  boat  Georgia,  whereby  the  Georgia  was  sunk; 
the  Georgia  at  the  time  being  in  tow  of  the  canal  propeller  City  of  Henry. 
Griswold  &  Manchester,  as  owners  of  the  Georgia,  filed  their  libel  in  this 
court  on  the  20th  of  September,  18S7,  charging  that  the  collision  wn<t 
caused  by  the  fault  of  those  in  charge  of  the  Snook,  and  claiming  dam- 
ages for  the  loss  of  the  Georgia  to  the  amount  of  $2,000,  her  alleged 
value.  A  monition  was  issued,  and  the  Snook  arrested  by  the  marshal 
of  the  district,  and  on  the  4th  of  October,  1887,  the  Snook  was  released 
from  such  arrest  on  a  bond  given  by  Charles  A.  Gook,  William  0.  Wil- 
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son,  aud  Price  &  Miller,  in  the  penal  sura  of  $4,000,  conditioned  that, 
"if  the  obligors  in  said  bond  should  abide  by  and  satisfy  the  decree  of 
said  court  if  final,  or  of  any  appellate  court,  then  that  said  obligation 
should  be  void;  otherwise  to  remain  in  full  force."  On  the  19th  day  of 
January,  1888, — more  than  three  months  after  the  Snook  had  been  so 
released, — the  C!ontiuental  Insurance  Company  filed  what  purported  to 
be  an  intervening  libel  in  the  case  of  Griswold  &  Manchester  against  the 
isnook,  and  an  original  libel  against  the  propeller  City  of  Henry,  her 
engines,  etc. ,  ailing  that  said  company  was  an  insurer  of  a  cargo  of 
6,250  bushels  of  corn  on  board  the  Geoi^ia  at  the  time  she  was  sunk  by 
such  collision,  which  said  cargo  was  owned  by  Griswold  &  Manchester, 
and  that  the  loss  of  said  cargo  by  said  collision  was  total;  that  the 
Georgia  and  two  other  canal  boats  were  all  in  tow  of  the  canal  propeller 
City  of  Henry,  and  that  such  collision  occurred  by  reason  of , the  negli- 
gent and  unskillful  management  of  the  said  propellers  Snook  and  City  of 
Henry;  that  in  the  month  of  December,  1887,  said  company  paid  the 
owners  of  said  cargo  the  insured  value  thereof,  which  amounted  to 
S2,550;  wherefore  it  was  prayed  that  said  company  be  allowed  to  inter- 
vene for  its  interests,  and  that  a  monition  issue  against  the  propeller  City 
of  Henry,  and  that  the  City  of  Henry  be  condemned  to  pay  whatever 
sum  is  pronounced  against  her.  The  owners  of  the  Snook  answered  the 
original  libel,  denying  that  the  collision  occurred  by  reason  of  any  n^i- 
g^ice  or  want  of  skill  of  those  in  charge  of  the  Snook.  Proofs  were 
taken,  and  the  case  brought  to  hearing  on  said  proofs  in  November  last, 
and  the  court  found  that  the  Georgia  was  sunk  by  reason  of  the  fault  and 
negligence  of  those  in  charge  of  the  Snook.  No  proofs  were  taken  on 
the  part  of  this  intervener,  and  no  appearance  made  in  its  behalf.  No 
monition  was  i&sued  for  the  seizure  of  the  Snook  or  City  of  Henry  under 
the  intervening  petition,  and  in  fact  the  case  has  been  dormant,  so  far  as 
this  intervention  is  concerned,  until  this  motion  was  made,  since  the 
decree  was  entered  in  the  original  case.  It  is  now  insisted  on  behalf  of 
the  insurance  company  that  it  shall  be  let  in  to  participate  in  the  decree 
to  be  rendered  in  the  original  cause  to  the  extent  of  whatever  amount 
may  remain  of  the  penalty  of  the  bond  after  satisfying  the  decree  in 
fevor  of  the  owners  of  the  hull  of  the  Georgia.  There  is  no  allegation 
in  this  intervening  libel  of  any  right  of  subrogation  on  the  part  of  the 
insurance  company  to  the  rights  of  the  owners  of  the  cargo  as  against 
the  party  in  liault  for  the  loss  of  the  cargo.  I  do  not  think  this  applica- 
tion on  the  part  of  the  insurance  company  should  prevail,  my  reasons 
being  briefly  that  at  the  time  the  bond  was  given  on  which  the  Snook 
was  released  no  claim  Was  nmde  in  the  proceedings,  except  for  damages 
to  the  hull  of  the  Georgia,  and,  in  fact,  it  was  not  until  about  two 
months  after  this  bond  had  been  given  that  the  insurance  company  paid 
the  loss  on  the  cargo,  and  thereby  acquired  any  right  of  intervention  or 
subrogation.  The  sureties  on  the  bond  must  be  presumed  to  have  signed 
it  solely  on  the  understanding  that  their  liability  was  only  to  satisfy  the 
cause  of  action  set  out  in  the  libel,  which  was  for  the  damage  to  the  hull 
of  the  Georgia.     The  case  of  "nte  Oregim,  45  Fed.  Rep.  62,  relied  upon 
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by  the  proctor  for  the  insurance  company,  does  not  seem  to  me  applicable 
to  the  facts  in  this  case.  The  motion  is  therefore  overruled,  and  the 
intervening  petition  dismissed. 


The  Cdrlew. 

BowRiNQ  d  (d.  V.  Nine  Thousand  Bunches  of  Bananas. 

(Diatriet  Court,  D.  Maryland.    July  S,  1892.) 

Charter  Partt— Liabimtt  of  Owner— Breakage  op  Macuinert. 

Under  a  charter  party  by  which  a  steamer  was  let  for  the  fruit  trade  the  owoers 
stipulated  to  maintain  the  steamer's  machinery  in  a  thoroughly  efficient  conditioa 
for  the  service,  acoideuts  excepted.  HeUl,  upon  the  proof,  that  the  breaking  of 
the  junk  ting  of  the  high-pressure  cylinder  was  an  accident  not  attributable  to  do- 
fects  in  the  machinery,  or  want  of  efficiency,  and  that  the  owners  of  the  steamer 
were  n^t  liable  for  damage  to  a  cargo  of  fruit  caused  by  delay  in  the  voyage  re- 
sultinjr  from  the  accident. 

In  Admiralty. 

Robert  H.  Smith  and  John  H.  Thomas,  for  Henry  Bros.  &  Co.  and  the 
cargo  of  bananas. 

Blackiston  <fc  BlnckisUm,  for  Bowring  &  Archibald  and  the  Curlew. 

MoBKis,  District  Judge.  These  are  cross  libels  arising  out  of  a  claim 
by  Bowring  &  Archibald,  owners  of  the  steamer  Curlew,  for  the  hire  of 
the  steamer,  and  a  claim  bj'  Henry  Bros.  «fe  Co.,  who  were  the  charter- 
ers, for  damage  to  a  cai^o  of  bananas,  which  they  allege  was  caused  by 
the  failure  of  the  owners  to  maintain  the  steamer  in  a  thoroughly  efli- 
cient  state  in  hull  and  machinery,  as  stipulated  in  tlie  charter  party. 

The  steamer  was  let  by  the  owners  to  H.  Dumois  &  Co.,  of  New  York, 
for  the  fruit  trade,  by  a  charter  party,  dated  March  23,  1889,  for  the 
period  of  one  year,  with  an  option  of  three  months  longer.  Henry  Bros. 
«fe  Co.  were  interested  with  H.  Dumois  &  Co.  in  that  charter,  and  before 
tWe  expiration  of  the  year  the  steamer  passed  exclusively  into  the  pos- 
session of  Henry  Bros.  &  Co.,  and  the  owners  dealt  with  them  tia  the 
persons  for  whose  benetit  the  charter  i>arty  was  in  force,  and  rendered 
thpm  bills  for  the  hire.  On  July  21,  1890,  by  a  second  charter  party, 
the  8t€amer  was  let  by  the  owners  directly  to  Henry  Bros.  &  Co.  for  an- 
other period  to  commence  at  the  expiration  of  the  first  charter  party, 
and  to  continue  until  January  1,  1891.  The  steamer  was  employed  by 
the  charterers  in  im])orting  (rnit  from  the  West  Indies,  chiefly  bananas; 
and  the  voyage  on  which  the  damage  complained  of  happened  com- 
menced in  Baltimore  on  June  24,  1890,  and  ended  on  the  arrival  of 
the  steamer  in  Baltimore  on  July  14,  1890.  The  bananas  had  been 
ordered  by  the  charterers  to  be  cut  and  ready  at  Jamaica  to  be  put 
on  board  the  steainer  on  July  2d,  upon  the  expectation  tliat  she  would 
arrive  there  on  July  lat,  and  on  the  next  day  be  ready  to  receive  her 
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c-aT]go.  On  the  voyage  out  the  steamer  had  a  breakdown  in  her  ma- 
chuiery  which  delayed  her  arrival  until  July  2d.  and  then  she  consumed 
36  hoars  in  making  repairs,  so  that  she  did  not  begin  taking  on  cargo 
until  the  evoiing  of  July  4th.  She  finished  loading  on  the  6th,  and, 
making  aboutan  average  voyage  home,  arrived  in  Baltimore  on  the  14th. 

The  damage  to  the  cargo  is  attributable  to  the  over-ripening  of  the  fruit 
in  Jamaica  after  having  been  cut,  and  while  lying  at  the  loading  places 
Irom  the  2d  to  the  6th  July.  The  accident  to  the  machinery  which 
caused  this  delay  was  the  breaking  of  the  junk  ring  or  follower  of  the 
piston  in  the  high-pressure  cylinder,  which  happened  at  sea  on  the 
morning  of  July  Ist.  It  took  about  21  hours  to  disa>nnect  the  liigh- 
j>ressure  cylinder,  and  the  steamer  was  then  run  with  the  low-pressure 
engine  only  until  she  reached  her  destination,  in  Montego  bay.  It  had 
happened  also  that  on  this  voyage,  on  June  27th,  she  broke  the  rod  of 
her  circulating  pump,  and  was  stopped  two  hours  while  putting  in  an- 
other rod;  and  on  the  voyage  home,  on  Jnly  8th,  the  eccentric  strap  gave 
way  and  she  stopped  an  hour  and  35  minutes  to  repair  it.  The  junk 
ring  is  inside  the  cylinder,  and  the  testimony  shows  that  there  is  projierly 
no  strain  or  wear  upon  it,  and  that  its  breaking,  which  now  and  then  will 
happen,  results  from  such  very  obscure  causes  that  it  is  usually  consid-  ^ 
ered  pore  accident.  This  cylinder  had  been  opened  and  examined 
about  six  weeks  before  the  accident,  and  found  in  good  condition,  and 
nothing  was  shown  by  the  broken  pieces  of  the  junk  ring  which  indi- 
cated any  flaw  or  defect  in  the  iron.  It  has  been  attempted  to  be  shown 
that  proper  care  requires  that  the  cylinder  should  be  opened  and  its  in- 
terior examined  more  frequently  than  once  in  six  weeks,  but  the  testi- 
mony on  this  point  discloses  a  great  diversity  of  practice  among  com- 
petent engineers;  some  considering  once  in  six  months  often  enough: 
others  considering  that  it  should  be  done  at  the  end  of  every  voyage. 
The  preponderance  of  proof  is  that  once  in  six  weeks  on  a  steamer  of 
,this  class  is  considered  projier  care  by  comi)etent  engineers  and  is  sanc- 
tioned by  the  usage  of  careful  men. 

The  delay  which  caused  the  over-ripening  of  the  bananas  and  the  pe- 
cuniary loss  sued  for  by  the  charterers  was  the  result  of  the  breaking  of 
the  junk  ring,  and  the  other  small  breakages  are  to  be  considered  onh' 
as  tending  to  support  the  allegations  of  a  general  neglect  to  maintain  the 
steamer's  machinery  in  an  efficient  condition  for  the  service  for  which 
the  steamer  was  hired.  The  charterers'  case  rests  very  largely  upon 
statements  alleged  to  have  been  made  by  the  engineer  of  the  steamer  to 
Samuel  Henry  and  Joseph  Henry  and  Mr.  Ijaubbeimer,  tlieir  clerk.  In 
these  conversations  he  is  reported  to  have  said  that  the  steamer's  ma- 
chinery was  in  need  of  a  general  overhauling,  and  that  the  owners  were 
«)  niggardly  in  repairs  that  he  was  unwilling  to  remain  in  the  steamer 
unless  her  machinery  was  put  in  better  order,  and  that  he  was  thinking 
of  leaving  the  ship.     Samuel  Henry  testifies: 

"He  told  me  that  she  was  breaking  down,  and  the  owners  would  not  spend 
a  cent,  and  that  he  had  a  great  deal  ot  difficulty  with  his  engines  on  the  pre- 
Tjoos  voyage,  and  said,  •  I  am  not  going  to  risk  my  lite  on  her  at  all.'  " 
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Samuel  Henry  testifies  ;that  this  conversation  took  place  while  the 
steamer  was  in  Baltimore,  just  previous  to  the  voyage  in  which  the  loss 
occurred.  The  engineer  states  that  what  he  was  complaining  of  was  the 
boilers,  and  the  leaking  of  some  of  the  tubes,  and  that  bis  grievance  was 
that  the  charterers  did  not  allow  the  steamer  sufficient  time  in  port  be- 
tween voyages  for  him  to  get  the  boilers  properly  cooled,  and  get  into 
them  to  stop  some  leaks  in  the  tubes,  but  that  just  before  the  voyage  ia 
question,  by  having  boiler  makers  aboard,  and  working  into  Sunday,  he 
had  the  leaks  stopped,  and  so  reported  to  the  owners'  general  supervis- 
ing  engineer.  Undoubtedly  it  does  appear  that  the  steamer's  engineer 
was  in  the  habit  of  indulging  in  very  loo.se  talk  and  complaints  when 
he  was  ashore  in  Baltimore,  and  that  he  was  in  an  ill  humor  about  his 
being  kept  so  constantly  at  sea  and  away  from  his  family,  but  it  seems 
impossible  that  the  Henrys  or  Mr.  Laubheimer  took  what  he  said  seri- 
ously at  the  time,  or  believed  that  his  complaints  about  the  machinery 
— whatever  they  were — were  a  matter  of  moment.  They  never  reported 
anything  he  said  to  the  owners  in  New  York,  with  whom  they  were  in 
constant  correspondence  about  different  matters  connected  with  the  ves- 
sel, or  to  their  cocharterers,  or  to  the  general  supervising  engineer  of  the 
owners,  who  came  frequently  from  New  York  to  Baltimore  to  inspect  the 
steamer.  They  krrew  also  that  the  owners  had  authorized  a  firm  of  ma- 
chinists in  Baltimore  to  do  on  the  steamer  whatever  repairs  her  machin- 
ery required,  and  it  is  a  fact  that  this  firm  sent  a  man  fboard  the 
steamer  whenever  she  arrived  in  Baltimore,  and  as  soon  as  she  was  at 
the  wharf,  to  inquire  if  there  was  any  work  to  be  done,  and  to  arrange 
for  its  being  promptly  attended  to. 

All  that  the  charterers  did  in  conseqnence  of  the  engineer's  complaints 
— and  it  would  seem  not  so  much  because  of  them  as  because  on  her 
previous  voyage  the  steamer  had  to  have  some  repairs  done  on  her  cir- 
culating pump  while  at  Montego  bay — was  to  ask  the  master  whether 
the  steamer's  machinery  was  in  good  order,  and  he  replied  that  it  was, 
and  they  then  told  him  that  they  would  order  the  fruit  to  be  cut  in  ad- 
vance, as  they  had  special  reasons  for  wanting  the  cargo  as  quickly  as 
they  could  get  it,  and  he  said  he  did  not  doubt  the  steamer  would  make  her 
usual  run .  Upon  this  the  charterers  ordered  the  fruit  cut  for  the  earliest 
day  the  steamer  could  be  expected  to  take  it.  This  was  a  very  unusual 
thing  for  them  to  do,  it  being  their  almost  invariable  custom  to  engage 
the  fruit  in  advance,  but  not  to  have  it  cut  and  brought  to  the  loading 
places  until  after  the  steamer  arrived  out  and  reported  ready  for  loading. 
The  owner's  supervising  engineer,  who  lived  in  New  York,  testifies  that  his 
instructions  from  the  owners  were  to  visit  Baltimore  regularly  and  exam- 
ine the  steamer's  machinery,  and  that  he  did  so  about  every  second  voy- 
age, and  had  examined  her  machinery  carefully  in  May ,  1890, — being  two 
voyages  previous  to  the  one  in  question.  That  it  was  his  aim  to  keep  her 
machinery  in  the  best  condition,  and  that  he  gave  orders  to  the  firm  of 
Baltimore  machinists  to  send  some  one  on  board  every  time  the  steamer 
came  into  port,  to  take  orders  from  the  master  or  engineer  for  whatever 
was  required.    This  testimony  of  the  supervising  engineer  of  his  general 
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practice  would  not  overcome  direct  proof  of  neglect,  but  it  is  very  persua- 
sivB  that  the  owners  did  not  intend  to  fail  in  keeping  the  machinery  in 
efficient  repair,  and  that  they  took  proper  precaution  to  have  it  inspected 
and  promptly  attended  to;  and  it  does  serve  to  rebut  the  contention  that 
the  owners  were  unwilling  that  proper  repairs  should  be  done.  It  fur* 
Iher  appears  from  the  testimony  of  the  supervising  engineer  that  new 
boilers  were  put  in  in  1887.  It  appears  also  that  the  steamer's  engineer 
was  required  to  report  to  the  supervising  engineer,  when  starting  on  a 
voyage,  the  condition  of  the  machinery,  and  what  repairs,  if  any,  had 
been  made,  and  the  steamer's  engineer  sent  the  following  report  on  this 
voyage: 

"Cape  Heney,  June  25, 1890. 
"J.  Whitton,  Esq. — Deab  Siu:    We  left  Baltimore  on  the  afternoon  of 
the  24tb,  and  after  a  run  down  tbe  bay  I  fimi  tlie  boiler  tight,  and  everything 
working  welL    I  kept  the  boiler  makers  at  work  up  to  Sunday  morning." 

Although  in  the  charter  party  the  owners  stipulated  to  maintain  the 
machinery  in  a  thoroughly  efficient  state,  accidents  of  tiie  seas,  machin- 
ery, and  boilers  were  excepted,  and  the  proof  leads  to  the  conclusion  that 
the  breaking  of  the  junk  ring,  which  was  the  sole  cauee  of  the  delay 
which  damaged  the  fruit  in  this  case,  was  an  accident,  and  not  the  result 
of  the  cylinder  not  being  maintained  in  a  thoroughly  efficient  condition. 
It  is  a  fact  that,  although  on  the  arrival  of  the  steamer  in  Baltimore,  on 
July  14th,  whatever  damage  had  been  suffered  by  the  fruit  was  plainly 
observable  and  the  cause  of  the  delay  on  the  voyage  was  well  known,  no 
notice  was  sent  to  the  owners  of  the  steamer,  or  protest  entered,  and  they 
were  afforded  no  opportunity  of  sending  to  Baltimore  to  have  the  matter 
investigated,  and  obtain  direct  knowledge  of  the  condition  of  the  fruit. 
The  charterers  do  not  appear  to  liave  mentioned  it  to  the  master.  They 
spoke  of  the  over-ripe  condition  of  the  cargo  in  an  indirect  manner  in  a 
letter  to  the  brokers  in  New  York,  who  n^otiated  the  charter,  but  the 
first  direct  notice  of  such- a  claim  for  loss  was  in  a  letter  to  the  owners  dated 
Ang\ist  5th.  To  this  letter  the  owners  at  once  answered  that  they  should 
have  had  earlier  notice  of  such  a  claim,  so  as  to  have  had  some  means 
of  verifying  it.  The  damage  to  the  high-pressure  cylinder  by  breaking 
the  junk  ring  was  repaired,  and  on  the  21st  July,  1890, — only  a  wieek 
after  tbe  damaged  cargo  was  received  by  the  charterers, — they  entered 
into  a  new  charter  with  the  owners  of  the  steamer  for  an  additional 
period  up  to  January  1,  1891,  which  indicates  quite  clearly  that  the 
charterers,  notwithstanding  what  they  heard  from  the .  engineer,  and 
notwithstanding  the  result  of  this  voyage,  did  not  themselves  believe 
that  the  owners  were  disposed  to  involve  them  in  losses  by  being  neg- 
ligent in  doing  from  time  to  time  whatever  was  required  to  maintain 
the  steamer's  machinery  in  an  efficient  state.  Indeed,  the  charterers' 
letters  on  the  subject  of  the  loss  indicate  that  they  thought  the  delay 
which  resulted  in  the  loss  was  the  result  of  an  accident,  although  they 
contended  that  under  the  circumstances  the  owners  ought  to  some  extent 
share  the  consequences  of  it,  and  the  charterers  continued  to  employ  the 
steamer  in  their  fruit  business  until  their  failure,  in  October,  1890. 
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is  A  special  contract  with  a  particular  steamship,  binding  the  ship  as 
well  as  her  owners. 

In  cattle  shipments  the  freight  is  customarily  required  to  be  paid  in 
advance,  and  looking  to  the  agreement  in  this  live  stock  freight  contract 
that  the  freight  was  to  be  payable  on  the  number  shipped  in  Baltimore, 
although  all  the  cattle  died  or  were  in  any  manner  lost  on  the  voyage, 
the  fixing  of  the  time  and  place  of  payment  at  Liverpool,  on  the  ship's 
arrival^  may  very  properly  be  taken  as  intended,  in  effect,  merely  as  a 
waiver  of  the  prepayment  in  Baltimore.  That  it  was  intended  merely 
as  a  postponement  of  the  time  of  payment  is  consistent  with  all  the  other 
provisions  of  the  contract,  while  to  bold  that  it  was  intended  to  mak« 
the  payment  depend  on  the  ship's  arrival  in  Liverpool  is  to  make  the 
payment  depend  upon  a  contingency  ua  meaningless  as  a  mere  wager, 
for  as  freight  was  stipulated  to  be  paid  on  the  number  put  on  board,  al- 
though no  cattle  arrived,  the  arrival  of  the  ship,  if  the  cattle  were  all 
lost  on  the  voyage,  in  no  way  concerned  the  shipper. 

This  interpretation  of  tlie  live  stock  freight  contract  is  confirmed  and 
made  certain  by  the  bill  of  lading,  which,  having  only  to  deal  with  the 
transaction  after  the  cattle  were  received  on  board,  stipulates  for  pay- 
ment by  the  consignees,  and  contains  an  express  guaranty  of  payment 
of  the  freight  by  the  shipper,  "ship  lost  or  not  lost."  For  five  or  six 
years  before  this  particular  shipment  these  respondents  had  been  ship- 
ping cattle  by  this  same  line  of  steamers  under  similar  live  stock  freight 
contracts,  and  accepting  bills  of  lading  containing  the  same  stipulation 
as  to  payment  of  freight.  It  is  quite  clear  that  the  real  intention  and 
agreement  of  the  parties  was  that  the  freight  was  payable  if  the  cattle 
were  received  on  board,  and  not  lost  through  the  fault  of  the  ship,  and 
that  the  arrival  of  the  ship  at  Liverpool  was  never  intended  as  a  condi- 
tion of  payment.  I  hold,  therefore,  not  only  that  the  bills  of  lading 
ore  the  final  and  controlling  agreement  of  the  parties,  but  that  there  is 
nothing  necessarily  inconsistent  between  the  live  stock  freight  contract 
and  the  bills  of  lading  in  respect  to  the  payment  of  the  freight. 


The  Relief. 

The  Alexander  Eldeb. 

Edwards  v.  The  Alexander  Elder. 

{IHatHct  Cmirt,  T).  ItarvlatuL    Jnly  8,  1899.) 

1.  Salvage— Pilot  Boat— Pibi.io  Policy— Compekbation. 

The  British  steamship  Alexander  Elder,  worth  $325,000,  with  cargo  and  freight 
worth  as  much  more,  went  ashore  near  Cupe  Henry  light,  while  in  charge  of  • 
Maryland  pilot,  under  circumstances  which  indicated  that  it  was  the  fault  of  the 
pilot.    The  Virginia  steam  pilot  boat  Relief,  which  was  attending  to  take  off  the 

:       pilot,  rendered  salvage  service  in  pulling  the  steamship  atluat.    lleld,  that  it  wae 
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against  pobUc  policy  that  a  liberal  salvage  award  should  be  allowed  a  pilot  boat 
ooder  soch  circnmstanoes. 

i.  BAm— COMPBKSATION. 

Held,  under  the  drcnmstanoes  of  the  ezpensive  Utieation  in  this  casA,  that  tl.OOO 
should  be  allowed,  although  a  prompt  teooer  of  oonsiaerably  less  would  bare  bieen 
heU  solBcieiit. 
ISuUainta  by  the  Court.) 

In  Admiralty.     Libel  for  salvage.     Decree  for  libelants. 
CJmHes  Marshall  and  R.  C.  MarghaU,  for  libelants. 
Broum  &  Brune,  for  the  Alexander  Elder. 

Morris,  District  Jadge.  This  is  a  libel  by  the  Virginia  Pilot  Asso- 
ciation, who  own  the  steam  pilot  boat  Relief,  to  recover  for  salvage  serv- 
ice to  the  British  steam^ip  Alexander  Elder  in  pulling  her  off  the  ground, 
JQSt  under  Cape  Henry  light,  on  the  13th  of  May,  1891.  The  Alex- 
ander Elder  is  a  large  steel  screw  steamer,  4,173  tons  gross  register,  over 
300  feet  i»  length,  and  worth  about  1225,000.  She  had  on  board  a 
cargo  of  500  live  cattle,  and  general  merchandise,  in  value  probably 
nearly  equal  to  the  value  of  the  ship,  and  her  freight  for  the  voyage  was 
$12,500.  She  drew  28  feet  7  ioches  forward  and  23  feet  10  inches 
aft.  She  left  Baltimore  on  the  I2th  of  May,  1891,  on  a  voyage  to  Liv- 
erpool, in  charge  of  a  Maryland  pilot.  About  midnight,  when  the 
pilot  supposed  the  steamer  was  near  the  tail  of  the  Horseshoe,  in  the 
month  of  the  Chesapeake  bay,  he  signaled  to  the  pilot  boat,  which 
was  lying  outside  the  capes,  to  be  ready  to  take  him  off,  and  received 
a  proper  answering  signal.  The  pilot  then  ordered  the  wheelsman  of 
the  steamship  to  steer  for  the  pilot  boat.  The  pilot  boat  came  in  from 
the  sea  towards  the  steamship,  and  presently  came  up  to  her  on  her 
port  side;  but  the  pilot,  not  intending  to  leave  the  steamship  until  he 
had  taken  her  outside  the  capes  and  dear  of  the  red  sector  of  Cape 
H^iry  light,  continued  on  and  ordered  the  steamship  to  be  steered  S. 
£.  by  E.  He  kept  that  course  for  about  two  miles,  until  he  was  on 
the  ocean  side  of  Cape  Henry,  and  just  outside  of  the  red  sector,  the 
Belief  following  astern  of  the  steamship.  The  steamship's  engines  were 
then  slowed  and  stopped  in  order  to  put  off  the  pilot,  and  the  pilot  had 
left  the  bridge  when  the  master  said  he  thought  he  felt  the  steamship  touch 
the  ground.  The  pilot  was  called  back  to  the  bridge,  and  it  was  discovered 
that  the  steamship  was  aground.  Subsequent  soundings  disclosed  that  her 
bow  had  run  upon  the  sand  for  about  100  feet,  and  that  she  had  about 
four  feet  less  water  under  her  than  she  drew  for  about  100  feet  from  her 
bow,  the  rest  of  her  length  being  in  water  sufficient  to  float  her.  Efforts 
were  made  to  get  her  off  by  putting  her  engines  at  full  speed  astern,  by 
pumping  out  110  tons  of  water  ballast  and  by  putting  out  an  anchor,  but 
she  did  not  come  off.  The  Relief  had  met  the  steamship  and  passed  her 
oQ  her  port  side  and  had  come  around  under  her  stern  and  followed 
along  on  the  steamship's  starboard  quarter  between  her  and  the  shore. 
Her  speed  was  not  quite  equal  to  the  steamship's,  and  she  fell  somewhat 
astern,  bat  when  the  steamship  grounded  those  in  charge  of  the  Belief 
noticed  that  they  were  running  up  on  her,  and  that  they  were  near  the 
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land,  and,  throwing  the  lead,  found  only  from  three  to  four  fathoms. 
They  then  reversed  her  engines  to  prevent  going  ashore  themselves  or  col-, 
liding  with  the  steamship.  After  awhile  they  heard  whistles  from  the 
steamship,  and  sent  one  of  the  Virginia  piiiots  aboard  the  steamship. 
The  master  asked  for  assistance.  The  representative  of  the  Relief  said 
they  would  pull  on  the  steamship  for  S-SOO,  with  the  understanding  that 
they  should  be  paid  $2,500  if  they  pulled  tiie  steamship  off.  The  mas- 
ter declined  this  proposition  as  exorbitant,  and  contended  that,  as  the 
pilot  in  charge  of  the  steamship  had  put  her  ashore,  the  pilot  boat  ought 
to  be  willing  to  help  her  off.  Afterwards  the  captain  in  charge  of  the 
Relief  came  aboard  the  steamship  and  talked  the  matter  over  with  her 
master,  making  the  same  proposition,  but  with  the  same  result.  The 
master  of  the  steamship  declined  assistance  on  the  terras  offered.  He 
said  he  had  no  authority  to  make  such  an  agreement,  and  that  at  day- 
light he  would  communicate  with  the  steamship's  agents  in  Baltimore, 
and  let  them  take  the  responsibility.  The  captain  of  tiie  Relief  left,  say- 
ing he  would  not  return  until  signaled  for.  At  about  6  o'clock  in  tlie 
morning,  however,  the  master  of  the  steamship  did  signal  to  the  Relief, 
which  was  near  by  on  her  station.  Tfce  Relief  came  up  to  within  about 
40  or  50  feet,  and  with  the  aid  of  her  yawl  boat  took  a  six-inch  hawser 
I'rom  the  steamer.  She  had  hardly  got  her  full  power  on  it  when  it  parted. 
A  steamer  was  then  seen  coming  in  from  sea,  requiring  a  pilot,  and 
some  one  from  the  Relief  went  aboard  the  steainship  and  told  the 
master  that  the  Relief  would  go  off  and  put  a  i>ilot  on  the  incoming 
steamer,  and  return  in  about  an  hour.  While  the  Relief  was  away 
on  this  errand,  and  was  not  hurrying  back,  as  the  men  on  her  wanted 
an  opportunity  to  get  breakfast,  the  steamship  again  signaled,  and  the 
Relief  again  returned.  This  time  a  new  nine-inch  hawser  had  been  got- 
ten out  on  board  the  steamship,  and  was  passed,  with  the  aid  of  the  Re- 
liefs yawl  boat,  on  board  of  her.  Then  the  Relief  applied  her  full  power, 
the  steamship's  engines  were  worked  full  speed  astern,  and  tlie  steam- 
ship starteii  at  once,  and  came  off  the  bank  into  deep  water.  The  mas^ 
terthen  gave  to  the  Relief  the  following  certiticate,  addressed  to  the  steam- 
ship's agents  at  Baltimore. 

"Stkamsiih'  Alexander  Eldkr,  off  Cape  Henrt,  13th  May,  1891. 
"This  is  to  certify  that  the  Virginia  pilot  iMNit  Relief  gave  us  a  pluck  off 
the  ground  at  8  A.  M.  to-day.    No  agreement  made. 

"N.  Bannatyne,  Master." 

The  steamship  was  uninjured  and  proceeded  on  her  voyage. 

The  night  when  the  steamship  went  aground  was  dark  and  rainy, 
with  moderate  wind  from  the  northeast,  and  moderate  sea.  There  was 
no  fog,  and  no  difficulty  in  seeing  lights.  Up  to  8  o'clock  in  the  morn- 
ing, when  the  steamship  came  off,  the  wind  and  sea  continued  moder- 
ate, the  wind  being  about  12  or  13  miles  an  hour,  but  the  indications 
were  threatening,  and  during  that  day  the  wind  and  sea  gradually  in- 
creased until  10  o'clock  that  night. 

The  way  in  which  it  happened  that  the  Virginia  steam  pilot  boat  Re- 
lief was  attending  to  taking  off  the  Maryland  pilot  from  the  steamship 
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was  this:  Each  association  has  one  steam  pilot  boat,  and  about  onoe  a 
month  one  or  the  other  of  these  two  steamers  goes  off  duty  for  a  short 
time  to  refit.  Duiing  that  interval,  by  agreement  between  the  mem- 
bers of  the  two  associations,  the  remaining  boat  attends  both  sets  of  pi- 
lots. On  this  occasion  the  Maryland  boat  was  off  duty,  and  there  were 
on  board  the  Relief  a  number  of  pilots  of  both  associations,  and  she  was 
doing  the  work  of  both  boats. 

The  Relief  is  a  new  iron  screw  steamer,  125  feet  long,  with  engines 
capable  of  developing  800  horse  power,  and  she  cost  at)out  $50,000. 
■She  was  built  for  a  pilot  boat,  and  also  to  tow  and  assist  vessels  in  dis- 
tress, and  is  fitted  out  for  that  purpose. 

It  must  be  conceded  that  the  service  in  this  case  was  salvage  service. 
The  steamship  was  in  a  situation  of  danger,  requiring  assistance.  It  is 
true  she  went  aground  when  her  speed  was  almost  stopped,  and  she  slid 
upon  the  sand  so  gently  as  to  be  hardly  noticeable,  but  her  monieutuni 
was  very  great,  and  bedded  her  for  one  third  of  her  length  in  the  sand, 
so  that  all  her  own  efforts  to  get  off  were  unavailing.  There  is  every 
reason  to  believe  that  unassistetl  she  would  not  have  gotten  off  witli- 
out  jettison  of  part  of  her  cargo,  and,  as  long  as  she  remained  aground 
in  the  very  exposed  condition  in  which  she  lay,  she  was  subject 
to  great  risk  of  injury.  It  is  shown  that  effective  assistance  would  prob- 
ably have  reached  her  about  4  hours  later  from  Norfolk,  and  about  16 
hours  later  from  Baltimore,  but  these  delays  would  have  been  hazardous. 
But,  notwithstanding  the  timely  and  effective  assistance  rendered  by  the 
pilot  boat  Relief,  there  are  circumstances  in  the  case  which  reduce  the 
service  to  the  lowest  grade  of  salvage  compensation,  and,  indeetl,  there 
are  some  facts  in  the  case  which  have  caused  me  to  hesitate  as  to 
whether  in  strictness  there  should  be  any  recovery.  The  pilots  of 
Maryland  and  Virginia  exercise  unde.r  the  laws  of  their  resi)ective  states 
a  very  valuable  public  franchise.  They  are  granted  a  monopoly,  and 
their  compensation  is  liberal.  All  vessels  except  those  in  the  coasting 
trade  must  pay  them  hill  pilotage,  whether  they  employ  them  or  not. 
The  attendance  of  a  pilot  boat  to  put  pilots  aboard  incoming  and  take 
them  off  outgoing  vessels  is  a  necessity  of  their  business,  and  is  requireci 
by  law.  When  a  pilot,  through  unskillfulness.  puts  a  vessel  which  has 
employed  him  in  a  situation  of  distress,  it  would  be  grossly  inequitable 
that  the  attending  pilot  boat  of  tlie  association  of  which  he  is  a  member, 
and  through  which  he  gets  his  license,  should  profit  by  his  want  of  skill. 
It  would  be  contrary  to  the  rule  which  denies  to  persons  who  have  con- 
tributed to  place  property  in  danger  any  reward  for  rescuing  it  from  the 
consequences  of  their  own  wrongful  act.  The  Clarita  and  Tlie  Clara,  '2'i 
Wall.  1.  In  the  present  case  there  is  much  reason  to  conclude  that  it 
was  want  of  skill  or  inattention  on  the  part  of  the  pilot  in  charge  of 
the  steamship  which  put  her  ashore.  On  an  ordinarily  dark  nigiit, 
with  all  the  beacon  lights  visible,  he  was  a  mile  and  a  half  out  of  his 
course,  and  ran  the  steamship  ashore  not  half  a  mile  from  the  beach, 
and  less  than  a  mile  from  Cape  Henry  lighthouse.  He  gives  no  expla- 
nation which  satisfactorily  exculpates  him,  considering  the  high  degree 
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of  skill  and  attention  reasonably  demnnded  of  one  who  undertakes  to  ex- 
ercise his  privileged  occupation.  It  is  true  thatthe  pilot  boat  Relief  did 
not  belong  to  the  Association  of  Maryland  Pilots,  of  which  he  was  a  mem- 
ber; but  for  the  time,  by  the  mutual  agreement  before  mentioned,  she 
was  acting  in  the  place  of  the  Maryland  boat.  It  may  be  said  that  she 
was  under  no  legal  duty  to  render  assistance;  and  while,  for  this  reason, 
she  may  not  be  so  affected  by  her  connection  witii  the  Maryland  pilot 
in  charge  of  the  steamship  as  to  bar  her  recovery, — considering  how  im- 
portant it  is  that  assistance  shall  be  rendered  to  vessels  in  distress,  and 
how  highly  favored  in  admiralty  is  the  right  of  salvage, — yet  she  is  so 
affected  by  the  equities  of  her  relationship  to  the  pilot  that  it  must  prop- 
erly influence  the  amount  of  the  reward. 

In  considering  the  service  itself,  there  is  but  one  element  which  sug- 
gests a  liberal  compensation;  that  is,  the  large  value  of  the  steamship 
and  cargo,  and  the  importance  of  the  service  to  her.  In  other  respects 
there  is  wanting  all  the  elements  which  surest  liberal  awards.  The 
Relief  did  not  go  out  to  seek  the  vessel  in  distress,  taking  the  risk  of 
finding  her.  She  was  alongside,  almost  participating  in  her  going  ashore, 
and  she  remained  near  at  hand  because  she  was  on  her  station.  She 
did  not  give  up  or  interrupt  her  ordinary  employment,  but  came  and 
went,  attending  to  putting  pilots  on  incoming  vessels.  She  lost  no  ap- 
preciable time  in  the  service  itself,  and  incurred  no  risks  other  than  the 
ordinary  risks  of  navigation  and  towage.  It  is  true  she  is  a  powerful 
steamer,  much  more  so  than  is  required  for  her  duties  as  a  pilot  boat, 
and  no  doubt  it  is  a  benefit  to  commerce  that  she  should  be  maintained, 
and  be  able  to  give  efTective  assistance  to  vessels  in  distress;  but  it 
should  be  remembered  in  this  class  of  cases  that  she  Js  an  instrumental- 
ity of  the  system  of  pilots  established  and  encouraged  and  protected  by 
the  state  laws  for  the  assistance  and  safety  of  foreign  vessels.  The  busi- 
ness of  these  pilots  is  to.  prevent  such  vessels  getting  ashore  by  offering  to 
them  timely  and  skillful  guidance  in  their  navigation;'  and  public  policy 
requires  that  the  pecuniary  reward  which  they  may  derive  by  rescuing 
vessels  from  disasters  which  it  is  their  special  business  to  prevent,  should, 
in  ordinary  cases,  be  very  moderate.  In  this  case  I  award  $1,000.  If 
a  prompt*  tender  had  been  made  of  a  cohsiderably  less  sum  by  the  own- 
ers of  the  steamship,  I  should  have  approved  of  it  as  sufKcient;  but  the 
manner  in  which  the  parties  have  dealt  with  each  other  has  led  to  a 
troublesome  litigation,  which  these  libelants  have  been  obliged  to  con- 
duct at  a  distance  from  their  homes,  and  which  has  involved  them  in 
considerable  expense. 
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WHiLS  V.  "Pxiivi, 

ICireuiU  Court,  &  i>.  Cal^ormto.    June  13, 1899.) 

EquiTT  Pbactice — State  Statttes— Bill  bt  Married  Womas. 

A  state  statute  allowing  a  married  woman  to  sue  in  her  own  name  doei  not  goy- 
em  the  federal  courts  in  equity  suits,  and  where  the  fact  i^pears  oa  the  faceot 
the  bill  the  same  is  demurrable. 

In  Equity.     Suit  by  Mary  E.  Wills  against  A.  Pauly.     On  demurrer 
to  bill.     Sustained. 
MUiay  &  Bennett  and  Dd  VaUe  &  Munday,  for  coniplainant- 
W.  Ode,  for  defendant. 

Roes,  District  Judge.  This  is  a  suit  in  equity,  brought  by  the  com- 
plainant alone,  and,  as  the  bill  shows  that  complainant  is  a  married 
woman,  the  demurrer  raises  the  point,  among  others,  that  the  suit  can- 
not be  maintained.  In  response  to  this  point  the  defendant  cites  and 
relies  on  section  370  of  the  Code  of  Civil  I^rocedure  of  California,  which 
provides  that  a  married  woman  may  sue  alone  "when  the  action  con- 
cerns her  separate  property,  or  her  right  or  claim  to  the  homestead 
property."  If  the  present  was  an  action  at  law,  the  provisions  of  the 
statute  referred  to  would  be  applicable  and  enforceable  in  this  court; 
but,  being  a  suit  in  equity,  the  .state  statute  has  no  apidication  here. 
Jurisdiction  in  equity  is  exercised  by  the  federal  courts  uniformly  • 
throughout  the  United  States,  and  is  unaffected  by  state  legislation. 
"The  chancery  jurisdiction  given  by  the  constitution  and  laws  of  the 
United  States,"  said  the  supreme  court  in  Boyk  v.  ZachariCy  6  Pet.  657, 
"is  the  same  in  all  the  states  of  the  Union,  and  the  rule  of  decision  is 
the  same  in  all.  In  the  exercise  of  that  jurisdiction,  the  courts  of  the 
United  States  are  not  governed  by  the  state  practice;  but  the  act  of  con- 
gress of  1792,  c.  36,  has  provided  that  the  modes  of  proceeding  in 
equity  suits  shall  be  according  to  the  principles,  rules,  and  usages 
which  belong  to  courts  of  equity,  as  contradistinguished  from  courts  of 
law.  And  the  settled  doctrine  of  this  court  is  that  the  remedies  in 
equity  are  to  be  administered,  not  according  to  the  state  practice,  but 
according  to  the  practice  of  courts  of  ecjuity  in  the  parent  country,  as 
contradistinguished  from  that  of  courts  of  law;  subject,  of  course,  to 
the  provisions  of  the  acts  of  congress,  and  to  such  alterations  and  rules 
'as,  in  the  exercise  of  the  powers  delegated  by  those  acts,  the  courts  of 
the  United  States  may,  from  time  to  time,  prescribe."  See,  also,  Bennett 
V.  BuUerworth,  11  How.  669;  Green  v.Oreighton,  23  How-  90, 105.  It  is 
the  rule  in  equity  practice  that  a  married  woman  must  sue  by  her  pro- 
dtein  ami,  and  when  it  appears  that  she  does  not  so  sue  the  bill  may  be 
demurred  to.  Story,  Eq,  PI.  §  494;  Daniell,  Ch.  PI.  &  Pr.  p.  143; 
Mitf.  £q.  PI.  153,  154.  Provision  for  the  appointment  of  the  next 
friend  is  made  by  rule  87  of  the  equity  rules.  For  the  reason  stated 
the  demurrer  must  be  sustained.  So  ordered. 
v.6lF.no.6— 17 
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Hakfobd  r.  Davieb  et  aL 

(CtreuU  Court,  D.  WasMnijUm,  S.  D.    Jane  7,  ttSU) 

No.  80. 

i.  OrawTiTtJTioNiL  Liw— Obmoatios  of  Cohtbactb. 

The  prohibitiou  of  the  constitution  of  the  United  States  aeslnst  tie  enactment  of 
atate  laws  that  shall  impair  the  obligation  of  contracta  applies  only  to  the  adoptiOD 
of  a  oonstitutioa,  or  the  enactment  or  adoption  of  a  statute,  or  the  ezerciae  of 
some  form  of  legUlatire  power  subsequent  in  time  to  the  contract. 

a.  Samk. 

Where  the  land  of  F.  was  aold  for  unpaid  taxee,  and  a  tax  deed  was  ezsoated 
therefor,  and  the  same  land  was  subsequently  sold  at  probate  sale  as  the  property 
of  F.  in  administering  upon  his  estate,  htld,  that  the  obligation  of  the  contract  of 
the  owner  of  the  tax  Med  was  not  impaired  by  the  probata  sale  within  the  prohibi- 
tion of  the  consUtution. 

iSyllabitM  by  the  Court,) 

In  Equity  on  Demurrer  to  the  BUI. 
Houx  &  Ooraon,  for  complainaDt. 
Junius  Rochester,  for  defendants. 

Gilbert,  Circuit  Judge.  The  complainant  brings  Buit,  alleging  in  his 
bill,  in  substance,  that  in  October,  1878,  his  grantor  acquired  from  the 
territory  of  Washington  a  tax  title  to  certain  land  in  King  county,  sold 
for  unpaid  taxes  as  the  property  of  one  Lumley  Franklin;  that  possession 
•  was  taken  by  complainant's  grantor  under  said  tax  deed,  and  maintained 
until  the  conveyance  of  the  property  to  complainant  in  September,  1885, 
since  which  time  he  has  been  in  possession  and  made  valuable  improve- 
ments; that  on  August  8,  1887,  by  order  of  the  probate  court  of  King 
county,  an  administrator  of  the  estate  of  said  Franklin,  then  deceased, 
was  appointed,  and  thereafter,  upon  petition  of  the  administrator  and 
under  the  order  of  the  said  court  the  laud  in  question  was  sold  as  the 
property  of  said  decedent,  and  to  pay  a  tax  claimed  by  the  territory  to 
be  due  from  said  Franklin;  that  said  ^e  was  made  in  violation  of  the 
contract  whereby  the  territory  sold  said  land  to  complainant's  grantor 
for  unpaid  taxes;  that  one  of  the  defendants  became  the  purchaser  of 
said  property  at  the  probate  sale,  and  a  deed  was  made  to  him  in  viola- 
tion of  the  obligation  of  said  first  contract  with  complainant's  grantor, 
«nd  in  violation  of  article  1,  §  10,  of  the  constitution  of  the  United  States, 
and  of  sections  1851  and  1891,  Rev.  St.  U.  S.,  which  make  the  provi- 
sions of  the  constitution  applicable  to  the  territories;  that  by  the  law  in' 
force  at  the  time  complainant's  tax  deed  was  acquired  the  tax  deed  was 
made  presumptive  evidence  of  the  regularity  of  all  former  proceedings, 
and  suit  for  the  recovery  of  the  property  was  prohibited  after  the  expira- 
tion of  three  years  from  the  date  of  recording  of  the  deed,  except  in  cases 
where  the  tax  had  been  paid  and  the  land  redeemed;  that  the  defendants 
had  notice  of  the  complainant's  right,  and  their  administrator's  deed  was 
procured  in  pursuance  of  a  conspiracy  to  deprive  him  of  said  property, 
and  said  property  is  worth  $8,000.     The  prayer  of  the  bill  is  that  th« 
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•dminiatrator's  deed  be  declared  invalid,  and  that  the  defendants  be  eo" 
Joined  frona  asserting  any  claim  to  said  premises. 

A  demnrrer  to  the  bill  raises  the  question  of  the  jarisdictiou  of  this 
ooart.  The  only  ground  of  jurisdiction  claimed  by  the  complainant  is 
the  federal  qaestion  involved  in  the  allegation  of  the  bill  that  the  probate 
proceedings,  sale,  and  conveyance  are  in  violation  of  article  1,  §  10,  of 
the  constitution  of  the  United  States. 

That  provision  of  the  constitution  inhibits  the  enactment  of  state  laws 
that  shall  impair  the  obligation  of  contracts.  It  protects  the  obligatioq 
of  contracts  only  so  far  as  it  may  be  affected  by  l^islation.  The  liniit 
of  the  protection  of  the  constitution  is  well  defined  by  Mr.  Justice  Gray 
as  follows: 

"In  order  to  come  within  tbe  provision  of  the  constitution  of  the  United 
States  which  declares  that  no  state  shall  pass  any  law  impairing  tbeobligation 
of  contracts,  not  only  must  the  obligation  of  a  contract  have  been  impaired, 
but  it  must  have  been  impaired  by  a  law  of  the  state.  The  prohibition  is 
aimed  at  the  legislative  powers  of  the  state,  and  not  at  the  decisions  of  its 
courts,  or  the  acts  of  administrative  boards  or  officers."  New  Orleans  Water- 
toorka  Co.  v.  Louisiana  Sugar  Refining  Co.,  125  U.  S.  18,  30,  8  Sup.  Ct. 
Kep.  741. 

In  Railroad  Co.  v.  Roek,  4  Wall.  177,  Mr.  Justice  Millkb  said: 
"It  must  be  the  constitution  or  some  law  of  the  state  which  impairs  the 
obligation  of  the  contract,  or  which  is  otherwise  in  conflict  with  the  constitu- 
tion of  the  United  States;  and  the  decision  of  the  state  court  must  sustain 
the  law  or  constitution  of  the  state  in  the  matter  in  which  the  conflict  is  sup- 
posed to  exist,  or  the  case  for  this  court  does  not  arise. " 

While  there  has  been  no  deviation  by  the  supreme  court  from  the  doc- 
trine of  these  cases,  it  has  been  held  that  the  legislation  prohibited  by 
the  constitution  need  not  bo  in  the  form  of  a  statute  enacted  by  the  leg- 
islature or  a  constitution  adopted  by  the  people.  It  may  be  the  exercise 
of  legislative  power  delegated  by  the  legislature  to  a  municipal  corpora- 
tion, (U.  S.  V.  New  Orleans,  98  U.  S.  381,)  and  it  may  apply  to  an: en- 
actment, from  whatever  source  derived,  to  which  the  stcte  gives  the  force 
of  law,  {WHliamt  v.  Brvffy,  96  U.  S.  176.)  The  biU  in  this  case  refers  to 
no  law  enacted  or  enforced  by  the  territory  of  Washington  that  comes 
within  the  prohibition  of  the  constitution.  Complaint  is  made,  not  of 
the  laws,  but  of  the  action  of  the  probate  court,  the  administrator,  and 
the  defendants.  The  allegations  are  that  the  impairment  of  complain- 
ants contmct  occurred  through  the  wrongful  or  erroneous  administration 
of  laws  that  are  not  alleged  to  be  .unconstitutional.  The  probate  sale,  it 
is  tme,  was  made  to  pay  a  tax.  The  assessment  of  a  tax  is  a  legislative 
pet,  and  it  has  been  held  that  the  provision  of  the  constitution  under 
consideration  is  a  limitation  upon  the  taxing  power  of  the  state,  ^urra^ 
V.  CharlegUm,  96  U.  S.  432,  but  there  is  no  allegation  in  this  bill  that 
the  assessment  for  the  payment  of  which  the  probate  sale  was  n)ad^  was 
levied  in  violation  of  the  obligation  of  the  complainant's  contract,  or  that 
it  was  subsequent  in  point  of  time.  The  caseof  Wright  v.  A'iigite,  101  U. 
S.  791,  relied  upon  by  counsel  for  complainant,  is  not  perceived  to  be 
in  conflict  with  the  decisions  above  cited.  In  that  case  the  inferior  cqurt 
of  Floyd  county,  Ga.,  had  granted  the  plaintiff  the  exclusive  right  to 
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open  ferries  and  build  bridges  over  certain  rivers.  Subsequently  the  com- 
missioners of  roads  and  revenues  for  the  county  authorized  the  defend- 
ant to  erect  and  maintain  a  bridge  within  the  limits  of  the  original  grant. 
The  bill  expressly  alleged  that  the  board  in  granting  the  franchise  exer- 
cised legislative  powers  conferred  upon  it  by  the  laws  of  the  state,  and  that 
the  grant  was  in  the  nature  of  a  statote  of  the  legislature.  The  court  held 
that  the  question  whether  the  subsequent  action  of  the  commissioners 
was  in  its  legal  effect  equivalent  to  a  law  of  the  state  impairing  the  ob- 
ligation of  the  contract  was  a  federal  question  that  gave  jurisdiction. 
The  demurrer  is  sustained. 


C(EUR  d'Auene  Consolidated  &  Mining  Co.  v.  Miners'  Union  of 

Wardnbr  et  al. 

(CHreuU  Court,  D.  Idaho.    July  11, 189S.> 

1.  ISJUSCnOK — ^LaBOR  UJJIOHB — IVreRFERBNOR  WITH  Emplotes. 

An  iDjunctioa  may  be  granted  to  restrain  labor  unions  and  members  thereof  from 
entering  upon  complainant's  mines,  or  interfering  with  the  working  thereof,  or  by 
force,  threats,  or  intimidation,  preventing  complainant's  employes  from  working 
the  mines,  where  the  threatened  acts  are  such  that  their  frequent  ocoarrenoe  may 
be  expected,  and  defendants  are  insolvent 

2.  Samb— Restrainiko  Trespass  to  Rbaltt. 

The  rule  that  a  trespass  cannot  be  enjoined  unless  on  realty,  and  where  the  dam- 
age is  irreparable,  aud  after  the  right  or  title  Involved  has  been  established  at  law, 
does  not  apply  to  such  a  case,  as  no  title  to  realty  is  involved,  and  the  acts  com- 
plained of  are  not  a  direct  trespass  to  realty,  but  only  indirectly  affect  the  enjoy- 
ment of  property  and  other  rights. 

5.  Same— Restrain-ino  Criminal  Acts. 

Neither  does  the  rule  that  equity  will  not  Interfere  for  the  prevention  of  crime 
apply,  the  acts  done  or  threatened  not  being  criminal,  though  unlawful,  and  such  as 
may  lead  to  the  commission  of  criminal  aota. 

4.  Same— Evidence— GovKKSOK's  Proci.amation. 

On  the  question  of  continuing  such  an  injunction  pending  the  suit,  statements 
supporting  complainant's  allogations,  contained  in  a  proclamation  by  the  governor 
of  the  state,  which  is  part  of  the  record  in  the  case,  made  by  him  after  personal  in- 
vestigation of  the  facts,  may  be  considered. 

6.  Same— Good  Faith  of  Compi.aisant. 

An  allegation  by  complainant  that  defendants'  Interference  had  compelled  a  for- 
mer suspension  of  work,  for  which,  at  the  time,  complainant  gave  a  different  rea- 
son, does  not  show  such  bad  faith  as  to  justify  a  dissolution  of  the  injunction, 
where,  so  far  as  appears,  both  causes  may  have  induced  the  suspension. 

8.  Same— Complainant  Member  of  Illegal  Association. 

The  fact  that  complainant  is  a  member  of  an  association  which  is  alleged  to  b« 
illegal,  is  no  ground  for  refusing  to  entertain  its  suit,  instituted  in  its  own  name, 
and  for  its  own  interest,  and  not  appearing  to  be  the  direct  result  or  a  part  of  any 
illegal  association,  scheme,  or  conspiracy. 

In  Equity.  Action  by  the  Coeuir  d'Alene  Consolidated  &  Mining 
Company  against  the  Miners'  Union  of  Wardner  and  others.  Onier  con- 
tinuing injunction  against  defendants  pending  the  action. 

Albert  Hagan  and  W.  B.  Hcyhurn,  for  complainant. 

Prank  Oaiiahl  and  James  H.  Ilmcky,  for  defendants. 


Digitized  by 


Google 


OEUB   D'aLESE   OONSOUDATED   A  MLNINQ   C!0.  V.  MIKERs'  UNION.       261 

Beatty,  District  Judge.  The  local  interest  manifested  in  this  cause, 
and  its  possible  consequences,  justify  a  somewhat  extended  statement 
of  the  facts  and  reasons  for  the  coudusion  reached,  and,  while  all  the 
questions  raised  by  counsel,  who  have  so  ably  and  fully  presented  the 
matter,  have  been  considered,  apology  will  not  be  offered  for  a  failure  to 
here  elaborately  review  them.  The  bill  and  affidavits  accompanying 
it  show  that  complainant  is  a  foreign  corporation;  that  defendant  com- 
panies are  corporations  and  associations  organized  under  the  laws  of 
Idaho,  and  the  other  defendants  citizens  of  said  state;  that  through  de- 
fendants' wrongful  acts,  complainant  has  been  damaged  in  the  sum  of  $50,- 
000;  that  complainant  owns  valuable  mining  property  in  Shoshone 
county,  Idaho,  which  it  desires  to  work;  that  defendants  having  con- 
spired together,  have  organized  themselves  into  the  several  miners'  unions 
named,  for  the  purpose  not  only  of  controlling  and  dictating  Uie  wages 
to  be  paid  them,  but  also  by  means  of  menace  and  force  to  prevent  all 
persons  not  members  of  such  unions  from  working  for  complainant;  that, 
to  make  efficient  such  organizations,  they  are  bound  by  stringent  oaths 
to  secrecy,  and  to  obedience  to  all  edicts  and  commands  of  either  of  such 
unions;  that  since  the  formation  of  such  unions  the  members  thereof 
have  adopted  a  systematic  course  of  threats  and  intimidations  against 
complainant,  and  any  miners  desiring  to  work  for  it  who  are  not  mem- 
bers of  such  unions;  that  they  have  notified  complainant  that  it  must 
employ  none  but  those  who  belong  to  such  orders,  and  at  tlie  wages  fixed 
by  the  latter;  that  they  have  entered  upon  complainant's  mines,  and  by 
force  removed  therefrom  its  employes,  and  given  out  and  threatened  that 
tiiey  would  continue  to  prevent  any  but  the  members  of  such  unions 
from  working  therein;  that  by  reason  of  the  premises  complainant  has 
been  compelled  to  cease  work;  that  all  the  defendants  are  utterly  insol- 
vent, and  unable  to  respond  in  damages;  that  by  the  affidavits  of  two  of 
complainant's  employes,  it  appears  that  on  the  29th  day  of  last  April 
about  a  hundred  men,  headed  by  defendant  John  Tobin,  went  to  com- 
plainant's mine,  where  affiants  were  at  work,  and  forcibly  ejected  them 
therefrom,  took  them  to  the  Miners'  Union  Hall,  at  Burke,  where,  in 
the  presence  of  a  large  number  of  men,  it  was  demanded  they  should  join 
the  anion  or  leave  the  camp;  that  upon  their  refusal  to  do  either  it 
was  ordered  by  the  meeting  that  they  be  marched  out  of  the  state;  that 
thereupon  they  were  escorted  in  the  direction  of  Thompson  Falls,  Mont. , 
by  at  least  200  men,  who  l^eat  oil  cans  in  imitation  of  drums;  that 
they  were  called  "scabs,"  and  coarse  indignities  were  frequently  heaped 
upon  them;  that  in  this  manner  they  were  driven  from  the  state,  de- 
nied the  privilege  of  purchasing  food,  and  for  two  days  were  without 
any,  and  exposed  to  the  inclemency  of  the  weather  in  crossing  a  snowy 
range  into  the  state  of  Montana.  Ufion  these  and  similar  allegations 
contained  in  said  complaint  and  affidavits,  it  was  ordered  that  the  de- 
fendants be  restrained  from  entering  upon  complainant's  mines,  or  from 
interfering  with  the  working  thereof,  or  by  the  use  of  force,  threats,  or 
intimidations,  or  by  other  means,  from  interfering  with  or  preventing 
complainant's  omployes  from  working  upon  its  mines;  and  that  the  de- 
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fendants  show  cause  why  they  should  not  be  so  restrained  pending  this 
action.  .       .. 

In  response  to  such  order  defendants  have  by  numeroirs  athdavits  de- 
nied most  of  such  allegations,  and  especially  those  charging  a  resort  to- 
threats  or  force  to  accomplish  the  object  of  their  several  associations, 
which  they  state  are  for  the  purpose  of  protecting  themselves  against  the 
exactions  of  employers,  of  maintaining  tlieir  wages,  of  elevating  the 
stjindard  of  labor  by  admission  to  their  order  only  of  those  who  are  skilled 
workmen  and  of  good  morals,  to  alleviate  the  sufferings  of  those  ovcrtakea 
by  sickness  or  accident,  and  in  various  ways,  and  by  all  lawful  means, 
to  advance  the  interests  of  miners,  and  to  this  end,  intemjierance,  ita^ 
morality,  and  the  vices  of  life  are  discouraged.  In  rebutting  such  afti- 
davits  the  complainant  has  produced  others,  which  charge  the  existence 
of  a  most  alarming  and  demoralizing  state  of  society,  wherein  a  reign 
of  riot,  terror,  and  lawlessness  has  supplanted  industry,  peace,  and  law; 
but  such  specific  acts  and  matter  stated  in  the  rebutting  affidavits,  which: 
defendants  could  not,  from  complainant's  oi-iginal  showing,  so  anticipate 
as  to  deny,  are  not  treated  as  established.  However,  the  evidence  justitiea 
the  conclusion  that  defendants  are  organized  into  associations  wherein 
submission  to  stringent  and  arbitrary  rules  is  required;  that  by  means 
approaching  dictation  they  have  attemjited  to  control  employers  in  the 
selection  of  laborers  and  the  wages  to  be  :';iid  them,  and  have  discounted,' 
and ,  as  far  as  they  could ,  prevented ,  th ,  ..-f  who  do  not  belong  to  their  socie- 
ties from  procuring  work;  that  by  force,  in  one  instance,  they  took  cora-^ 
plainant's  laborers  from  its  mine  to  their  hall,  where,  upon  such  laborers 
relusing  to  comply  with  their  demands  to  join  them,  and  abide  by  their 
laws,  they  actually  ordered  their  banishment  from  the  state,  and  in  a 
manner  deserving  the  most  severe  condemnation  enforced  their  lawless 
decree,  and  against  men  who,  by  reason  of  their  birth,  and  not  through 
the  grace  of  the  government,  were  entitled  to  all  the  rights  of  American 
citizenship;  that  in  such  numbers,  and  under  such  circumstances,  as 
were  menacing,  they  have  requested  nonunion  men  to  cease  work,  and 
to  such  have  applied  in  an  ofTensive  and  threatening  manner  most  oppro- 
brious epithets,  and  in  other  ways  have  annoyed  and  vexed  laborers  who 
refuse  to  join  tiioir  associations.  I  am  not  unmindful  that  they  meet 
these  charges  by  alleging  in  effect  that  when  such  things  w6re  done  it 
was  without  their  authority,  anil  that  the  meeting  referred  to  was  held 
by  citizens;  but  such  defense  is  too  transparent  to  conceal  the  truth; 
Such  meeting  was  held  in  their  hall,  was  composed  largely  of  miners, 
and  was  presided  over  by  defendant  John  Tobin,  who  says  "he  was,  and 
now  is,  the  president  of  the  Miners'  Union  of  Burke; "  and  he  also  says 
that  "the  meeting  voted  that  they  [the  men  banished]  should  be  marched 
up  the  canyon,  upon  the  ground  that  if  they  proceeded  down  the  canyon 
violence  might  be  apprehendeil  from  the  outsiders."  Such  explanations 
cannot  be  received  in  exculpation  of  the  wrong  done  by  defendants,  but, 
on  the  contrary,  they  cast  a  shadow  over  all  their  statements.  Moreover, 
the  governor  of  this  state,  after  a  personal  investigation  of  the  fact.^, 
aided  by  one  of  his  official  staff,  did  by  his  proclamation  of  June  4, 
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1892,  declare  that  it  had  come  to  bis  knovyledge  "that  there  now  exists 
in  the  county  of  Shoshone,  state  of  Idaho,  combinations  of  men  con- 
federating and  conspiring  for  unlawful  purposes,  insomuch  that  the  prop- 
erty of  citizens  of  said  county  is  jeopardized,  and  the  people  thereof 
terrorized,  and  the  laws  are  set  at  naught;  and  *  *  *  the  civil  au- 
thorities seem  inadequate  or  are  disinclined  to  suppress  violence  and 
redress  wrongs;  and  *  *  *  such  combinations  are  preventing  by  force 
the  owners  of  mines  from  working  and  developing  the  same,  and  from 
employing  persons  of  their  choice,  and  are  interfering  with  railroad 
travel  and  traffic."  As  such  proclamation  is  a  public  document,  and  is 
also  made  a  part  of  the  record  in  this  case,  the  court  is  justitted  in  con- 
sidering it,  and  from  the  known  integrity,  the  dispassionate  judgment, 
and  the  impartial  character  of  his  excellency,  its.  statements  are  entitled 
to  the  highest  respect. 

After  a  most  careful  examination,  the  conclusion  that  the  foregoing  is 
a  correct  statement  of  the  facts  cannot  be  avoided.  A  wrong  exists; 
rights  have  been  infringed;  unoffending  citizens  liave  been  maltreated; 
the  law  has  been  overridden.  May  the  courts  be  successfully  invoked 
for  restraining  relief?  That  a  national  court  has  original  jurisdiction  in 
actions  of  this  class  cannot  be  questioned,  as  the  parties  are  of  diverse 
citizenship,  and  damages  of  over  82,000 are  involved;  but  the  important 
question  is  whether  a  court  of  chancery  can  exercise  its  power  to  restrain 
the  further  commission  of  the  acts  herein  complaineil  of.  The  unre- 
strained execution  of  the  designs,  which  it  would  seem  from  the  record 
in  this  case  the  defendants  entertain,  would  result  unfortunately.  Car- 
ried to  their  logical  conclusion,  the  owner  of  property  would  lose  its  con- 
trol and  management.  It  would  be  worked  by  such  laborers,  during 
such  hours,  at  such  wages,  and  under  such  regulations,  as  the  laborers 
themselves  might  direct.  Under  such  rule,  its  possession  would  become 
onerous.  Enterprises  employing  labor  would  cease,  and,  instead  of  ac- 
tivity and  plenty,  idleness  and  want  would  follow.  Whatever  enthusi- 
asts may  hofte  for,  in  this  country  every  owner  of  property  may  work  it 
as  he  will,  by  whom  he  pleases,  at  such  wages,  and  upon  such  terms  an 
he  can  make;  and  every  laborer  may  work  or  not,  as  he  sees  fit,  for 
whom,  and  at  such  wages  as,  he  pleases;  and  neither  can  dictate  to  the 
other  how  he  shall  use  his  own,  whether  of  property,  time,  or  skill. 
Any  other  system  cannot  be  tolerated.  The  association  of  laboring  men 
into  organizations  for  social  enjoyment,  mental  improvement,  for  the 
protection  of  their  interests,  and  the  amelioration  of  their  conditions,  is 
not  condemned,  either  by  the  people  or  the  law.  On  the  contrary,  it  is 
their  right  so  to  do,  and  they  have  the  sympathy  of  all  classes  in  their 
efforts  to  advance  their  interests  by  lawful  means.  No  one  will  view 
with  envy  their  lawfuUy  acquired  success,  their  comfortable  homes  and 
congenial  surroundings,  all  attainable  through  industry,  sobriety,  and 
reasonable  economy.  Unfortunately,  combinations  of  labor  are  met  by 
associations  of  employers,  each  trying  to  baffle  what  it  deems  the  ag- 
gressions of  the  other.  It  is  to  be  regretted  these  opposing  forces  have 
in  late  years  gone  so  far  in  their  efforts  for  supremacy  tliat  they  now 
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operate  upon  the  principle  that  their  interests  are  antagonistic.  It  ia 
when  these  contests  become  so  heated  that  violations  of  the  law,  the 
peac«  of  the  community,  and  the  destruction  of  life  and  property  are 
threatened,  that  the  courts  are  compelled  to  intervene.  Undesirable  as 
is  the  duty,  the  court  which  avoids  it  when  presented  would  deserve 
only  contempt.  As  I  understand  the  law  and  the  facts,  this  ease  shall 
be  determined  without  equivocation.  The  action  results  from  a  con- 
troversy concerning  wages.  The  complainant  refuses  to  accede  to  de- 
fendants' demands  that  the  same  wages  be  paid  to  all  the  laborers; 
but,  while  willing  to  pay  the  usual  price  of  $3.50  per  day  to  skilled 
laborei-8,  declines  to  paj'  over  $3  to  others.  Which  party  may  be  right 
on  this  or  any  other  matter  that  may  be  in  dispute  is  not  for  investiga- 
tion by  the  court,  but  whether  the  defendants,  in  attempting  to  main- 
tain their  position,  are  likely  to  employ  unlawful  means,  and  the  au- 
thority of  the  court,  if  it  so  finds,  to  restrain  them,  alone  must  be  de- 
termined. 

Among  other  reasons  advanced  why  the  restraining  order  should  now 
be  dissolved,  the  defendants  say  that  complainant  has  in  bad  faith  al- 
leged that  it  was  compelled  in  January  last  to  close  its  mines  because 
the  defendants  interfered  with  the  working  thereof,  whereas  at  that  time 
it  stated  that  it  was  for  the  purpose  of  securing  an  adjustment  of  the 
railroad  freight  rates,  and  defendants  now  allege  that  the  real  object  was 
to  reduce  wages,  and  to  break  up  the  miners'  unions.  Certainly  it  is 
true  that  he  who  asks  equity  must  not  by  his  pleadings  or  acts  attempt 
to  mislead  either  the  court  or  his  opponent.  So  far  as  yet  appears,  the 
two  causes  combined  may  have  induced  complainant  to  close  its  mines, 
as  stated,  and  the  duplicity  charged  against  it  is  not  so  shown  as  to  jus- 
tify a  dissolution  of  the  existing  order.  Neither  is  the  other  objection, 
that  complainant  is  a  member  of  an  association  which  it  is  alleged  is 
illegal,  a  reason  why  the  court  will  not  entertain  its  suit,  when  instituted 
in  its  own  name,  and  in  its  own  interest,  as  the  record  shows  has  been 
done  in  this  case.  The  wrong  complainant  may  have  committed  in 
some  other  matter  is  not  the  subject  of  consideration  here,  or  at  least  not 
until  it  is  made  to  appear  that  this  action  is  the  direct  result  and  a  part 
of  some  illegal  association,  scheme,  or  conspiracy.  Is  it  true,  as  claimed 
by  defendants'  counsel,  that  the  acts  charged  in  the  bill  are  either  a 
trespass  or  a  nuisance;  that  a  trespass  cannot  be  enjoined  unless  upon 
realty,  and  when  the  damage  is  irreparable;  and  that  the  right  at  law 
must  be  established  before  equity  will  intervene?  Before  a  permanent 
injunction  will  issue,  undoubtedly  a  right  or  title  involvc<l  must  be  es- 
tablished in  a  court  of  law,  but  if,  by  the  weight  of  authority,  such  was 
ever  the  law  as  applied  to  temporary  writs,  it  is  not  so  now.  But,  as 
there  is  no  title  to  realty  involved,  and  the  acts  complaineil  of  are  not 
a  direct  trespass  upon  realty,  but  only  such  as  indirectly  affect  the  en- 
joyment of  property  and  other  rights,  the  pertinency  of  counsel's  argu- 
ment cannot  be  admitted. 

With  much  earnestness  it  has  been  urged  that  equity  will  not  inter- 
fere for  the  prevention  of  crime.     But  wherein  is  this  a  criminal  case, 
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or  how  does  the  relief  asked  constitute  this  an  action  for  injunction 
against  the  commission  of  a  crime?  It  is  charged  that  a  conspiracy  has 
been  formed.  An  association  becomes  a  criminal  conspiracy  when  it  is 
formed  for  an  unlawful  or  criminal  purpose,  or  if,  when  organized  for  a 
lawful  purpose,  it  attempts,  by  criminal  or  unlawful  means,  to  attain 
its  object,  but  this  action  is  not  to  prevent  the  formation  of  a  conspiracy. 
It  is  alleged  that  defendants  have  done  certain  unlawful  acts,  and 
threaten  to  continue  doing  them;  but  none  of  such  acts  arejier  se  crimi- 
nal, or  enjoined  by  the  criminal  statutes.  The  most  that  can  be  said 
of  them  is  that  they  are  such  as  interfere  with  the  rights  of  others,  and 
are  therefore  unlawful.  It  is  also  true  that  they  might  lead  to  the  com- 
mission of  other  acts  purely  criminal,  and  that  by  restraining  them  we 
indirectly  prevent  the  commission  of  crimes;  but  it  is  absurd  to  conclude 
that  by  such  indirect  prevention  of  crime  this  can  be  construed  as  an  ac- 
tion to  restrain  its  commission. 

Without  further  pursuing  this  view,  we  are  brought  to  the  important 
question  involved, — whether  the  acts  complained  of,  considered  as  un- 
lawful and  not  criminal,  may  be  restrained,  and  further  injury  to  com- 
plainant avoided,  or  whether  it  must  seek  relief  by  an  action  at  law. 
The  threatened  acts  are  such  that  their  frequent  occurrence  might  be 
expected,  and  to  obtain  legal  redress  therefor  the  annoyance  of  a  multi- 
plicity of  suits  would  follow;  also  it  is  alleged  that  defendants  are  in- 
solvent,— both  of  which  are  among  the  prime  reasons  that  appeal  to  a 
court  of  equity  for  its  preventive  relief.  The  question  involved  is  not  a 
new  one.  Its  examination  may  be  better  made  by  a  review  of  some  of 
the  numerous  adjudications  by  other  courts.  In  Francie  v.  FHnn,  118 
U.  S.  385,  6  Sup.  Ct.  Rep.  1148,  the  complaint  was  that  defendants, 
by  newspaper  publications,  by  sundry  suits,  and  by  various  and  diverse 
ways,  had  confederated  to  destroy  complainant's  business.  The  court, 
while  stating  that  it  did  not  specifically  appear  what  the  objectionable 
acts  were,  held  that  for  injuries  suffered  from  acts  of  the  general  char- 
acter named, — which  were  in  the  nature  of  libels  on  the  business, — an 
adequate  remedy  existed  at  law.  In  Kidd  v.  Horry,  28  Fed.  Rep.  774, 
the  sole  question  was  whether  the  publication  of  circular  letters,  which 
were  alleged  to  be  libelous  against  complainant's  business,  could  be  re- 
strained, and  it  was  held  they  could  not.  To  the  same  effect  is  Car 
Whed  Co.  V.  Bemis,  29  Fed.  Rep.  95,  and  numerous  similar  cases.  It 
is  clearly  established  that  libelous  publications  or  statements,  however 
damaging,  will  not  be  restrained,  but  for  such  relief  something  more 
must  be  involved.  What  more,  will  appear  from  a  line  of  authorities 
relied  upon  by  complainant.  Steamship  Co.  v.  McKmna,  30  Fed.  Rep. 
48,  was  an  action  in  which  defendants,  over  a  question  of  wages,  had 
induced  complainant's  employes  to  cease  work,  and  then  attempted,  by 
sending  threatening  letters  to  its  customers  and  others,  to  so  damage  and 
interfere  with  complainant's  business  as  to  compel  it  to  yield  to  their 
demands.     The  court,  in  granting  relief,  said: 

"All  combinations  and  associations  designed  to  coerce  workmen  to  become 
members,  or  to  interfere  with,  obstruct,  vex,  or  annoy  them  in  working  or 
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in  obtaining  work  because  tliey  are  not  members,  or  in  order  to  induce  theoi 
to  become  memliers,  or  designed  to  prevent  employers  from  malving  a  just 
discrimination  in  the  rate  of  wages  paid  to  the  sliillful  and  to  the  unslcillf  ul,' 
to  tlie  diligent  and  to  the  lazy,  to  the  eflicient  and  to  the  inefficient;  and  all 
associations  designed  to  int«rfere  with  the  perfect  freedom  of  employers  in 
the  proper  management  and  control  of  t))eir  lawful  business,  or  to  dictate  in 
any  particular  the  terms  upon  which  their  business  shall  be  conducted,  by 
means  of  threats  of  injury  or  loss,  by  interfence  with  their  property  or  traffic, 
or  with  their  lawful  employment  of  other  persons  as  designed  to  abridge  any 
of  those  rights, — are  pro  tanto  illegal  combinations  or  associations,  and  all 
acts  done  in  furtherance  of  such  intentions  by  such  means,  and  accompanied 
by  damages,  are  actionable. " 

In  Emack  v.  Kane,  34  Fed.  Bep.  46,  the  parties  were  manufacturers 
of  patent  slates,  and  the  court  restrained  one  from  sending  circulars  to 
the  customers  of  the  other,  threatening  them  with  litigation,  and  tend" 
ing  to  intimidate  them  from  dealin;:;  in  and  buying  the  rival  slates. 
Qisey  V.  Typographiad  L'mon,  45  Fed.  Kep.  135,  is  a  case  in  which  the 
defendants  demanded  that  plaintiff  should  employ  only  union  printers, 
and  at  the  wages  fixed  by  the  union;  that,  upon  his  refusal  to  comply, 
they  boycotted  his  paj^r  by  the  publication  of  handbills  calling  upon 
all  to  withdraw  their  patronage,  and  threatened  those  who  failed  to  dp 
so  with  their  ill  will,  and  visited  plaintifi's  customers,  and  threatened 
them  with  the  ill  will  of  all  organized  labor.  After  a  full  review  of  the 
authorities,  and  noting  the  distinction  between  injury  to  one's  biisiness 
by  merely  lil^eling  it,  and  that  resulting  from  threats  and  intimidations 
against  those  who  are  the  customers  of  pr  employes  therein,  the  court 
held  that  all  boycotts  of  a  business,  or  attempts  to  injure  it  through 
such  threats  and  intimidations,  were  unlawful,  and  could  be  enjoined: 
Justice  Brewer  while  on  the  circuit  bench  punished  railroad  employe^ 
who  were  engaged  in  a  strike  for  interfering  with  other  employes  in  op- 
erating a  road  wiiich  was  in  the  hands  of  a  receiver.  No  force  was  rt^- 
sorted  to,  but  only  persuasions  or  requtsts  to  cease  work  were  used,  but 
they  were  made  under  such  circuni^anoes  and  by  such  numbers  as  to 
convey  the  impression  that  they  were  to  be  obeyed,  and  tendc<l  to  in- 
timidate those  who  desired  to  work.  All  such  acts  were  held  unlawful^ 
and  were  punished  by  fine  and  imprisonment.  U.  S.  v.  Kajie,  23  Fed, 
Rep.  748.  Sherry  v.  Perkim,  147  Mass.  212,  17  N.  E.  Rep.  307,  is  a 
strong  and  late  case,  in  which  a  contest  arose  between  some  workmen 
and  their  employers,  an<i  to  deter  other  workmen  from  entering  into  his 
sen'ice  they  marched  in  front  of  his  store  with  a  banner  bearing  an  iur 
scription  requesting  other  workmen  to  keep  away.     The  court  says: 

"The  wrong  is  not,  as  argued  by  the  defendant's  counsel,  a  libel  upon  tile 
plaintiff's  business.  It  is  not  found  that  the  inscriptions  upon  the  banner 
were  false,  nor  do  they  appear  to  have  been  in  disparagement  of  the  plain- 
tiff's business.  The  scheme  in  pursuance  of  which  the  banners  were  dis- 
played or  maintained  was  to  injure  plaintiff's  business,  not  by  defaming  it  to 
the  public,  but  by  intimidating  workmen  so  as  to  deter  them  from  keeping 
or  making  engagements  with  the  plaintiff.  The  banner  was  a  standing 
menace  to  all  who  were  or  wished  to  be  in  the  employment  of  the  plaintiff  to 
deter  them  from  entering  plaintiff's  premises.    Maintaining  it  was  a  contiik- 
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nous  unlawful  act,  injurious  to  pliiintifCs  business  and  property,  and  was  a 
nuisance  such  as  a  court  of  equity  will  grant  relief  against." 

— And  injunction  was  granted.  While  there  are  numerous  other  au- 
thorities upon  this  question,  further  time  in  their  review  will  not  be  con- 
sumed, as  I  believe  the  foregoing  slate  the  law. 

A  clear  distinction  will  be  observed  between  the  two  classes  of  cases 
above  noted.  In  the  one,  when  the  acts  complained  of  consist  of  such 
misrepresentations  of  a  business  that  they  tend  to  its  injury,  and  damr 
age  to  its  proprietor,  the  offense  is  simply  a  libel;  and  in  this  country 
the  courts  have  with  great  unanimity  held  that  they  will  not  interfere 
by  injunction,  but  that  the  injured  party  must  rely  upon  his  remedy  at 
law.  On  the  contrary,  when  the  attempt  to  injure  consists  of  acts  or 
words  which  will  oi»erate  to  intimidate  and  prevent  the  customers  of  a 
party  from  dealing  with  or  laborers  from  working  for  him,  the  courts 
have  with  nearly  equal  unanimity  interposed  by  injunction.  In  the 
one  case  it  is  an  injury  to  a  man's  business  by  libeling  it;  in  the  other, 
by  force,  threats,  and  other  like  means,  he  is  prevented  from  pursuing 
it;  and,  while  the  damage  might  be  as  great  in  one  case  as  in  the  other, 
— but  most  likely  with  different  consequences  to  the  good  order  and 
peace  of  the  communitj', — the  courts  have  determined  upon  difl'erent 
remedies.  What  constitute  such  actionable  threats  or  intimidations 
must  be  determined  in  each  case  from  all  the  circumstances  attending 
it.  If  the  things  done  or  the  words  spoken  are  such  that  they  will  ex- 
cite fear  or  a  reasonable  apprehension  of  damages,  and  so  influence  those 
for  whom  designed  as  to  prevent  them  from  freely  doing  what  they  de- 
sire, and  the  law  permits,  they  may  be  restrained,  and  the  courts  will 
look  beyond  the  mere  letter  of  the  act  or  word  into  its  spirit  and  in- 
tent. In  this  case,  however,  it  is  unnecessary  to  enter  into  any  close 
analysis  of  the  acts  complained. of  to  determine  that  they  amount  to 
menace  and  threats,  for  they  clearly  were  in  a  high  degree  of  that  char- 
acter. That  they  may  not  be  repeated  the  restraining  order  is  con- 
tinued, pending  the  final  disposition  of  this  action. 

Attention  has  been  called  to  the  lact  that  service  of  the  order  was 
made  upon  the  proprietors  of  two  newspapers,  which  has  led  to  the  wihl 
report  that  the  public  press  has  been  muzzled,  and  appeals  have  gone 
out  that  the  irresistible  power  of  tlie  government  has  been  exercised  in 
silencing  the  people's  monitors,  in  all  of  which  there  is  much  pathos 
untcmpered  by  truth.  VA'hat  reason  existed  for  such  service  upon  those 
two  defendants  has  not  been  specially  developed  by  the  evidence,  but 
the  order  was  not  intended  to,  nor  does  it  in  any  degree,  restrain  the 
publication  of  newspapers.  The  wisdom  of  the  .\merican  policy  which 
upholds  the  freedom  of  the  press  is  fully  indorsed  by  the  court.  If, 
however,  those  defendants  were  engaged  in  doing  the  acts  complained 
of,  or  threatened  to  commit  tiiem,  they  were  rightly  enjoined,  for  they 
are  amenable  to  the  law  just  as  other  citizens.  The  court,  however,  is 
slow  to  believe  that  men  who  occupy  the  high  and  responsible  position 
of  proprietors  of  newspapers,  which  constitute  such  a  powerful  medium 
for  influencing,  shaping,  and  controlling  the  sentiments,  the  morals. 
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and  the.  conduct  of  the  people,  would  use  their  columns  to  incite  the 
lawless  or  thoughtless  to  acts  of  violence  or  crime.  The  courts  with 
good  reason  expect  the  public  press  to  be  conservators  of  the  peace, 
and,  whether  or  not  they  agree  with  the  law,  either  as  enacted  or  con- 
strued, that  they  will  in  good  faith  advise  its  observance  until  amended 
or  reversed. 


EoBiNSON  V.  Alabama  &  G.  Manuf'g  Co.  ei  al. 

(Circuit  Couit,  lY.  D.  Georgia.    May  30,  U9i.) 

Trust  Deed— FonECLOstmE— ATTonxEys'  Fees.  ' 

A  trust  deed  given  to  secure  the  bonds  of  a  manufacturing  company  provided 
for  payment  of  the  trustee's  expenses  upon  a  sale  by  him  under  the  powers  cou- 
taiued  in  the  deed.  The  trustee,  however,  foreclosed  by  suit,  which  course  wa-s 
probably  necessary  because  of  a  prior  foreclosure  sale  in  the  slate  court.  The  suit 
■was  brought  on  request  of  certain  bondholders,  and  the  trustee  ha<l  refused  to  act 
except  under  a  stipalation  thit  he  should  not  be  liable  for  attorney's  fees.  Held, 
that  he  was  not  entitled,  as  a  matter  of  right,  to  have  attorneys'  fees  taxed.  Fi/w- 
Icr  V.  Ti-unt  Co..  V2  Sup.  Ct.  Hep.  1,  141  U.  S.  384,  followed.  Doiltje  v.  TuWej/»,  13 
Sup.  Ct.  Rep.  7'3S,  distiueuished. 

In  Equity.  Bill  by  J.  J.  Robinson,  trustee,  to  foreclose  a  trust  deed 
given  by  tlie  Alabama  &  Georgia  Manufacturing  Company  and  othens 
to  secure  certain  bonds.  A  demurrer  to  the  bill  was  overruled,  (48 
Fed.  Re]).  12,)  and  a  decree  of  foreclosure  directed.  The  case  is  now- 
heard  on  a  petition  for  the  allowance  of  attorneys'  fees,  and  demurrer 
thereto.     Demurrer  sustained. 

B.  F.  d:  Chas.  A.  Abbott  and  Dwsey,  Brewster  &  Howdl,  for  complain- 
ants. "  ' 

N.  J.  tt  T.  A.  Hammond,  for  defendant. 

Newman,  District  Judge.  In  this  case  a  final  decree  of  foreclosure 
has  been  directed  in  favor  of  complainants,  and  the  court  is  now  asked 
to  determine  the  question  of  an  allowance  for  counsel  fees  for  legal  services 
rendered  on  behalf  of  Robinson,  trustee.  The  petition  to  this  end  filed  by 
complainants  prays  that  reasonable  counsel  fees  may  be  allowed  against 
the  defendants,  and  taxed  as  a  part  of  the  cost  in  the  case.  There  is  no 
provision  in  the  trust  deed  for  the  payment  of  counsel  fees  in  case  of  fore- 
closure in  court.  There  is  a  provision  for  the  payment  of  the  expenses 
of  the  trustee  in  the  event  ho  entered  upon  the  property  and  sold  the 
same  as  provided  in  the  trust  deed.  The  provision  for  the  payment  of  ex- 
penses would  probably  include  reasonable  counsel  fees  if  the  trustee  had 
proceeded  in  that  manner  to  execute  the  trust,  but  he  tiled  his  bill  in 
court  for  a  regular  decree  of  foreclosure.  The  property  embraced  in  the 
trust  deed  having  been  sold  by  a  receiver  in  a  former  proceeding,  how- 
ever, and  the  property  purchased  by  third  parties,  the  proceeding  in 
court,  it  is  suggested,  was  considered  a  necessity;  and  it  probably  was. 
The  court  is  now  called  upon  to  determine  whether  or  not  the  fees  of 
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counsel  representing  the  trustee  shall  be  taxed  against  the  defendantSt 
in  addition  to  the  principal  and  interest  of  the  bonds  and  the  ordinary 
cost  in  the  case;  the  application  to  have  counsel  fees  thus  attached  being 
strenuously  resisted  by  defendants. 

Quite  a  number  of  authorities  have  been  cited  both  for  and  against 
the  application,  and  by  both  sides;  but  the  main* reliance  of  defendants 
is  upon  a  decision  of  the  supreme  court  in  the  case  of  Fowler  v.  Trust  Go. , 
141  U.  S.  384,  12  Sup.  Ct.  Rep.  1,  and  that  of  complainants  upon  a 
recent  decision  of  the  supreme  court  in  the  case  of  Dodge  v.  TuUeyt,  12 
Sup.  Ct.  Rep.  729,  (decided  April  11,  1892,  and  published  in  advance 
sheets  No.  26.) 

.  In  the  case  of  Frncla'  v.  Tnigl  Co,  there  was  a  provision  in  the  trust 
deed  very  much  like  the  provision  iu  the  deed  in  this  case..  It  provided 
for  an  allowance,  in  case  of  a  sale  by  the  trustee  at  public  auction 
upon  advertisement,  of  all  expenses,  etc.,  and  there  was  a  proceeding 
in  court  to  foreclose  the  mortgage  and  a  decree.  The  proceeding  to 
foreclose  was  instituted  by  the  holders  of  the  bonds,  as  appears  from  the 
report  of  the  case,  and  not  by  the  trustee;  and  it  was  held  that  fees  of 
solicitors  for  complainant  could  not  be  recovered  against  the  defendant. 
The  only  difiference  between  that  case  and  the  case  now  before  the  court 
is  that  the  proceeding  was  there  instituted  by  the  holders  of  the  bonds, 
and  not  by  the  trustee;  and  it  is  contended  that  that  is  very  material  in 
considering  its  weight  as  authority  here.  It  seems  from  a  sentence  in 
the  opinion  that  the  reason  for  that  suit  being  brought  by  the  holders  of 
the  bonds  and  not  by  the  trustee  was  a  refusal  of  the  trustee  to  act,  and 
that  this  was  urged  as  an  additional  reason  for  the  allowance  of  counsel 
fees.  The  Idnguage  of  the  court,  so  far  as  material  to  the  question  in 
consideration,  is  as  follows: 

"The  trust  company  insists  that  the  decree  should  have  made  to  it  an  al- 
lowance for  solicitor's  fees.  There  is  no  foundation  for  this  claim.  TJie 
trust  deed  provides  that,  in  the  case  of  a  sale  by  the  trustee  at  public  auction, 
upon  advertisement,  all  costs,  charges,  and  expenses  of  such  advertisement. 
Bale,  or  conveyance,  including  cummissions,  such  as  were  at  the  time  of  the 
sale  allowed  by  the  laws  of  Illinois,  to  sheriffs  on  sale  of  real  estate  on  exe- 
cution, should  be  paid  out  of  the  proceeds.  This  provision  does  not  impose 
upon  the  borrower  the  burden  of  paying  to  the  leader  a  solicitor's  fee  where 
a  suit  is  brought  for  foreclosure.  The  commissions  referred  to  in  the  deed 
are  allowed  only  where  the  property  is  sold  upon  advertisement  by  the  trus- 
tee without  suit.  The  trust  deed  made  no  provision  for  a  solicitor's  fee  to 
the  company  in  the  event  suit  was  brought.  That  a  suit  became  necessary 
because  of  the  refusal  of  the  trustee  to  act  is  no  reason  for  taxing  such  a  fee 
against  the  mortgagor. " 

As  stated,  the  only  diHerence  between  that  case  and  the  case  under 
consideration  is  that  in  this  case  the  trustee  brought  suit  for  foreclosure. 
If  a  trustee  may  recover  from  the  defendant  his  expenses  for  counsel 
fees  in  a  case  like  this,  why,  in  the  event  the  trustee  refuses  to  act,  and 
it  becomes  necessary  for  the  holders  of  the  obligation  sectired  by  the 
trust  deed  to  employ  counsel  themselves  to  enforce  the  trust  deed,  should 
they  not  have  the  same  right?     In. the  one  pase  the  trustee  employs 
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counsel  to  collect  the  debt  of  bis  ceatm  qvx  trust,  and  in  tbe  otber  the 
beneficiaries  employ  counsel  to  represent  themselves,  and  enforce  the 
trust  deed;  and  it  would  be  very  difHcult  to  find  any  distinction  in 
principle  between  the  rights  in  the  two  cases. 

The  case  of  Doihie  v.  TuJleys,  it  is  earnestly  urged,  controls  the  ques- 
tion here,  whatever  effect  may  be  given  the  FoieUr  duse,  just  discussed. 
That  was  a  suit  brought  (in  the  Dodge  Cwte)  by  a  trustee  to  foreclose  a 
mortj^age  securing  certain  indebtedness,  and  there  was  an  allowance  to 
counsel  of  complainants  a  fee  of  $1,000.  The  supreme  court  reduced 
the  fee  by  one  half,  but  held  that  it  was  properly  taxed.  The  language 
of  the  court,  as  appears  from  the  advance  sheets  of  the  decision,  so  far 
as  it  is  necessary  to  cite  here,  is  as  follows: 

"The  remaining  proposition  of  appellants  is  that  the  court  erred  in  allo\<'- 
iug  a  solicitor's  fee  of  lil.OOO.  There  is  h  stipulation  in  the  trust  deed  for 
the  payment  of  an  attorney's  fee  of  $1,000  in  case  of  foreclosure,  but  sucli 
stipulations  have  been  held  by  the  supreme  court  of  Nebraska  to  be  unau- 
thorized. Dow  V.  Updike.  11  Neb.  1)5,  7  X.  W.  Kep.  857:  Hardy  v.  MiVer, 
11  Neb.  395,  9  N.  W.  Rep.  475.  It  seems  that  in  1873  an  act  passed  the  leg- 
islature of  Nebraska  expressly  authorizing  in  any  written  instrument  for  tiM 
payment  of  money  a  stipulation  for  not  exceeding  10  per  cent,  as  an  attor- 
ney's feu  in  case  of  suit.  Gen.  St.  Neb.  98.  This  act  was  repealed  in  1879. 
].,aws  Neb.  1879.  p.  78.  In  the  case  cited  the  supreme  coiu't  of  the  state  held 
that  by  the  repeal  of  the  statute  the  contract  right  to  recover  attorneys'  fees 
was  taken  away.  So,  as  this  court  follows  the  decisions  of  the  highest 
court  of  the  state  in  such  matters,  (Bendep  v.  Towtisetid,  109  U.  S.  ^,  S 
Sup.  Ct.  Kep.  482,)  the  provision  in  the  trust  deed  for  tlie  payment  of  ^l.OlKJ 
as  attorney's  fees  cannot  be  regarded  as  of  binding  force.  Hut,  while  contract 
rights  are  settled  by  the  law  of  the  state,  that  law  docis  not  determine  the 
procedure  of  courts  of  the  United  St.ates  sitting  as  courts  of,equity,  or  the 
costs  which  are  taxable  there,  or  control  tbe  tliscretion  exercised  in  matters 
of  allowances.  Those  courts  acquire  their  jurisdiction  and  powers  from  an- 
other sonrce  than  the  state.  There  is  no  statute  of  Nebraska  in  respect  to 
the  matter.  Even  if  there  were  one  expressly  prohibiting  courts  of  equity 
from  making  allowances  to  trustees  or  their  counsel,  such  prohibition'  would 
not  contrpl  the  proceeding  in  federal  equity  courts.  They  proceed  according 
to  the  general  rules  of  equity,  except  so  far  as  such  rules  are  changed  by  the 
legislation  of  congress:  and,  while  they  may  enforce  special  equitable  rights 
of  parties  given  by  state  statutes,  {Holland  v.  Challen,  110  U.  8.  15,  3  Sup. 
Ct.  Kep.  495,)yet  their  general  powers  as  courts  of  e<piityare  not  determined 
and  cannot  be  cut  olT  by  any  state  legislation.  It  Is  the  general  ruleof  equity 
that  a  trustee  called  upon  to  discharge  any  duties  in  the  administering  of  his 
trust  is  entitled  to  compensation  therefor,  and  included  therein  is  a  resisona- 
ble  allowance  for  counsel  fees.  'J'his  is  constantly  enforced  in  the  federal 
courts  in  the  various  railroad  foreclosures  that  have  l)een  and  are  proceeding 
therein,  and  this  irrespective  of  any  state  legislation.  The  subject  was  ex- 
haustively considered  by  Mr.  Justice  ]}kai>lky  mi  the  case  of  Trwttees  v. 
Ureenough,  105  U.  S.  527.  The  English  and  American  authorities  were 
fully  reviewed,  and  the  power  and  duty  of  the  court  to  make  reasonable  allow- 
ances (including  counsel  fees)  to  trustees,  or  others  acting  in  that  capacity,  was 
alHrmed.  See,  also.  Banking  Co.  v.  Peltiin,  113  U.  S.  116.  5  Sup.  Ct.  Tlep. 
387.  It  is  unnecessary  to  more  than  refer  to  these  decisions.  In  the  case 
before  us  a  trustee  comes  into  a  court  of  equity  and  asks  its  aid  in  enabling 
him  to  discharge  the  duties  of  his  trust;  and,  according  to  the  settled  law  of 
this  court,  he  is  entitled  to  an  allowance  for  reasonable  counsel  fees.     Uut 
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we  think  81,000  is  too  mucli.  Indeed,  in  tlie  bill  of  complainant  the  trustee 
alleges  that  S5U0  is  a  reasonable  attorney's  fee  for  the  foreclosure  of  the  trust 
deed,  and  we  think  that,  under  the  circumstances,  no  more  should  l>e  al- 
lowed." 

It  is  true,  certainly,  that  the  court  in  this  case  sustained  the  court  be^ 
low  in  taxiug  the  counsel  fees  of  the  trustee  in  a  case  like  tiiis,  and  held 
that  it  was  in  the  general  powers  of  the  federal  courts  to  do  what  was 
done  there.  But  I  do  not  understand  the  case  to  go  to  the  extent  con- 
tended for  by  counsel  for  complainiuits  here.  They  contend,  as  I  our 
derstand  them,  that  the  ruling  in  that  case  is  that  it  is  the  right  of  the 
trustee,  in  a  case  like  this,  to  recover  his  counsel  fees  against  the  defend* 
ants;  that  is,  that  it  was  a  matter  of  right  to  have  counsel  fees  so  taxed. 
I  do  not  so  understand  the  decision.  The  court  below  had  taxed  com- 
plainant's counsel  fees  against  the  defendant,  and  tlie  supreme  court, 
while  reducing  the  amount  of  the  fee,  simply  affirmed  this,  and  placed 
it  uj)on  the  general  powers  of  the  federal  court  to  tax  the  cost  in  the 
case.  There  is  nothing  whatever  in  the  decision  to  justify  the  conten- 
tion that  the  court  there  decided  that  the  trusty,  as  a  flatter  of  right, 
should  have  counsel  fees  taxed  against  the  defemlaut  in  a  case  like  this. 

The  court  having  this  opinion  as  to  the  general  effect  of  the  decisions 
cited,  it  may  next  be  considered  whether  it  is  a  case  in  whicli  the  court, 
in  its  discretion,  will  cjiuse  the  fees  of  counsel  for  complainant  to  be  taxed 
against  defendant.  This  bill  was  filed  because  of  nonpayment  of  inter- 
est, which,  under  the  contract,  gave  the  right  to  foreclose;  and  a  serious 
question  was  made  by  the  pleadings  and  tlie  proof  in  the  case  aS  to 
whether  or  not  the  right  to  foreclose  existed  at  the  time  the  bill  was 
filed,  but  the  court  sustained  this  right,  and  directed  a  final  decree.  '  No 
right  can  be  claimed  here  in  this  respect  because  of  any  liability  incurred 
by  the  trustee  in  the  performance  of  his  duties,  because  it  appears  from 
the  evidence  in  the  case  that  the  trustee  required  an  agreement  that  he 
should  not  be  responsible  for  counsel  fees  before  he  would  allow  the  use 
of  his  name  in  the  suit;  and  the  case  has  really  more  the  appearance  of 
the  holders  of  these  obligations  proceeding  through  the  trustee,  as  a 
mere  formal  party,  than  the  act  of  the  trustee  in  the  discharge  of  a  duty 
incumbent  upon  him  by  virtite  of  a  trust  which  he  had  assumed  and 
agreed  to  carry  out.  Again,  the  property  covered  bj'  this  trlist  deed 
was  placed  in  the  hands  of  a  receiver  of  the  state  court  in  a  pi-occeding 
against  the  Alabama  &  Georgia  Manufacturing  Company,  and  bj'  a  de- 
cree of  that  court  was  sold,  and  is  now  the  pi-operty  of  the  Huguley 
Manufacturing  Company,  who  hold  the  property  subject  to  this  mort- 
gage under  the  terms  of  that  purcliase  at  the  receiver's  sale.  There  is 
nothing  whatever  in  this  contract,  as  has  been  stated,  providing  that 
counsel  fees  of  complainant  should  be  paid  in  the  event  of  a  foreclosure 
in  court;  and,  if  the  same  should  be  taxed  here  against  the  defendants, 
it  would  be  increasing  the  amount  of  the  mortgage  to  that  extent.  In 
the  absence  of  a  provision  in  this  trust  deed  for  counsel  fees,  and  the 
law  not  requiring  it  to  be  taxed,  it  would  be  placing  a  burden  on  the  pur- 
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ehasei's  of  this  property,  which  they  did  not  assume,  and  cannot  be  held 
to  have  assumed,  when  they  bought  the  property  at  the  receiver's  sale. 
The  conclusion  is  that  this  is  not  a  case  where  the  court  is  required 
t>y  law  to  tax  counsel  fees  of  the  complainant  against  the  defendant,  and, 
in  the  absence  of  any  such  requirement,  and  considering  the  question 
under  the  general  rule  applicable  in  courts  of  equity,  such  a  case  is  not 
made  as  the  cdurt  would,  in  its  discretion,  give  it  that  direction.  Bat 
the  court  will  leave  the  matter  of  compensation  of  complainant's  solici- 
tors open  until  the  fund  is  brought  into  court  derived  from  the  sale  of 
the  property  under  the  decree  which  has  been  directed,  and  will  then 
make  such  order  for  the  payment  of  counsel  fees,  and  for  such  amount, 
as  may  be  proper.  An  order  may  be  taken  sustaining  the  demurrer 
upon  the  ground  above  stated. 


Bishop  «.  American  Pkkservers'  Co.  el  al. 
(CiraiU  Court,  N.  D.  lUinoU.    June  8, 1892.) 

1.  Contracts  is  Restbaint  of  Trade— Tbost  Combisatiqxs. 

Act  ConK.  July  3,  1890,  (26  St.  at  Large,  p.  209,)  which  forbids  combinations  In  re- 
straint of  iDterBtate  commerce,  and  gives  a  right  of  action  to  any  person  injured  by 
acts  in  violation  of  its  provisions,  does  not  authorize  suit  where  the  only  cause  of 
action  is  the  bringing  of  two  suits  which  have  not  been  decided. 

2.  Samb— Pleadiso. 

A  declaration  in  such  an  action  whiob  does  not  aver  that  the  goods  mannfactared 
by  plaintiff,  and  in  respect  of  which  he  claims  to  be  injured,  are  a  subject  of  inter- 
state commerce,  or  that  the  acts  complained  of  have  anything  to  do  with  any  con- 
tract in  restraint  of  tradb,  or  that  the  parties  are  citizens  of  different  states,  is  de- 
murrable. 

At  Law.     On  demurrer  to  declaration. 

Action  by  Andrew  D.  Bishop  against  the  American  Preservers'  C!om- 
pany,  Bernard  E.  Ryan,  and  T.  E.  Dougherty,  for  injuries  alleged  to 
have  been  sustained  in  his  business  and  property  by  reason  of  acts  of  the 
defendants  in  violation  of  the  "Anti-Trust  Law,"  (26  St.  at  Large,  p. 
209.)  That  act  makes  ill^al  all  combinations  "  in  restraint  of  trade  or 
commerce  among  the  several  states," and  provides  that  "any  person  who 
shall  be  injured  in  his  business  or  property  by  any  other  person  or  cor- 
poration, by  reason  of  anything  forbidden  or  declared  to  be  unlawful  by 
this  act,  may  sue  therefor,  and  recover  threefold  damages." 

Lyndon  Evans  and  Frederick  Omd,  for  plaintifil 

Kraus,  Mayer  <&  Slein,  for  defendants. 

BiiODGETT,  District  Judge,  (orally.)  This  suit  is  now  before  the  court 
on  a  demurrer  to  the  declaration  by  the  defendants,  the  American  Pre- 
servers' Company,  Bernard  E.  Ryan,  and  T.  E.  Dougherty. 

Plaintltf  charges  that  in  1888  he  was  engaged  in  the  business  of  man- 
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uracturing  fruit  butter,  jellies,  preserves,  etc.,  in  the  city  of  Chicago, 
and  that,  at  the  instance  of  others  engaged  in  the  same  business,  he  en- 
tered into  an  agreement  with  them  for  the  formation  of  a  trust  or  com- 
bination for  the  purpose  of  advancing  and  maintaining  the  prices  of  such 
i;oods,  and  that  a  trust  or  combination  called  the  "American  Preservers' 
Trust"  was  organized  for  that  purpose,  of  which  plaintiff  became  a  mem- 
ber, and  to  which  he  conveyed  his  property  and  plant  which  he  had  used 
in  said  business;  that  afterwards  the  managers  of  the  organization  decided 
to  take  in  more  manufacturers  and  their  property,  and  adopt  the  form  of 
organizing  under  a  charter  granted  under  the  laws  of  West  Virginia  for  the 
purpose  of  conducting  the  business  of  said  trust,  and  that  he  assigned 
and  transferred  his  property  used  in  said  business  to  the  said  company, 
the  American  Preservers'  Company,  one  of  the  defendants  herein;  that, 
after  he  had  so  transferred  his  property  to  the  said  trust  and  company, 
differences  arose  between  himself  and  the  managers  of  said  trust,  and 
the  said  trust  known  as  the  "American  Preservers' Company"  brought 
a  suit  of  replevin  in  one  of  the  courts  of  the  city  of  Chicago,  and  took 
possession  of  the  property  and  plant,  books,  etc.,  which  plaintiff  had 
used  in  the  management  of  his  business  in  connection  with  said  trust, 
and  that  said  defendant,  the  American  Preservers'  Company,  has  also 
brought  suit  at  law  in  this  court  agauist  plaintiff,  claiming  to  recover  the 
sum  of  $3,000.  This  is  the  substance  of  the  declaration. 
It  is  sufficient  for  the  purposes  of  this  demurrer  to  say: 

1.  This  declaration  does  not  show  that  the  suits  complained  of  are  yet 
decided.  It  may  on  trial  be  shown  and  decided  that  the  defendant  has 
the  right  to  maintain  both  these  actions  against  plaintiff. 

2.  As  a  rule  an  action  at  law  cannot  be  maintained  for  bringing  even 
a  false  and  fictitious  action  against  a  person.  The  commencem^it  of  a 
suit  at  law  is  an  assertion  of  the  right  in  a  manner  provided  by  law,  and 
persons  so  commencing  suits  cannot  be  subjected  to  other  actions  or  pen- 
alties by  reason  of  their  having  done  so,  or  for  asserting  or  prosecuting 
what  they  claim  as  a  legal  right.  The  remedy  of  the  party  so  sued  is 
in  defending  the  suit,  and,  if  he  is  successful  in  his  defense,  he  recovers 
costs,  and  sometimes  damages.  GorUm  v.  Brown,  27  111.  489;  Speer  v. 
Skinner,  36  III.  282;  Wetmore  v.  Mettinger,  64  Iowa,  741,  18  N.  W.  Rep. 
870. 

It  is  clear  from  the  all^ations  in  this  declaration  that  the  plaintiff  has 
attempted  to  bring  this  suit  under  the  provisions  of  the  act  of  congress 
entitled  "  An  act  to  protect  trade  and  com  raerce  against  unlawful  restraints 
and  monopolies,"  approved  July  2,  1890,  (26  St.  p.  209.)  But  the 
injuries  complained  of  are  not  such  as  give  a  right  of  action  under  this 
statute.  Although  this  defendant,  the  American  Preservers'  Company, 
may  be  an  illegal  organization,  it  may  have  a  valid  right  in  the  property 
replevied,  as  against  plaintiff,  and  the  right  to  sue  and  collect  the  83,000 
for  which  suit  is  brought.  If,  from  difficulties  growing  out  of  the  or- 
ganizati(Hi  and  manageinent  of  the  alleged  trust,  an  altercation  and  quar- 
rel bad  ensued  between  plaintiff  and  thie  other  members  or  officers  of  the 
trust,  and  plaintiff  bad  been  assaulted  by  the  persons  he  was  so  associ- 
v.5lF.no.6— 18 
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ated  with,  it  is  very  elenr  he  would  fiave  had  no  right  of  action  under  this 
statute.  Further,  it  is  not  averred  in  the  declaration  that  the  goods  man- 
ufactured by  plaintiff  are  a  subject  of  interstate  commerce.  Neither  does 
it  appear  that  the  suits  complained  of  had  anything  to  do  with  the  al- 
leged contract  in  restraint  of  trade.  Certainly ,  as  it  seems  to  me,  until  the 
decision  of  the  suits  complained  of,  plaintiff  has  sustained  no  damage 
for  which  he  cannot  be  adequately  compensated  b}'  the  costs  and  daa> 
ages  to  be  awarded  in  the  determination  of  those  cases,  if  it  shall  be  held 
there  was  no  right  of  action.  Can  a  party  to  an  illegal  contract  brinR 
suit?  Miller  v.  Amvion,  12  Sup.  Ct.  Rep.  884,  (decided  by  the  supreme 
court  May  16,  1892.)  Do  not  deem  it  necessary  to  pass  on  that  ques- 
tion at  this  time.  The  declaration  is  also  fatally  defective  in  not  aver- 
ring the  citizensiiip  of  the  parties  to  be  such  as  gives  this  court  jurisdic- 
tion.    The  demurrer  is  sustained. 


Jn  re  Shermax,  Supervisor. 
(Circuit  Coui-t,  N.  D.  llUnois.    July  29,  1893.) 

SUPSKTISOKS  OP  Elections— Compensation — Isbkx. 

Rev.  St.  i  2031,  which  declares  what  fees  shall  be  paid  the  chief  supervisor  "for 
entering  and  indexinK  the  records  of  his  office, "  does  not  authorize  payment  of  Such 
fees  for  making  an  "index"  of  the  lists  of  registered  voters,  consisting  merely  of  a 
consolidation  of  the  entire  conteots  of  such  listjs.  especially  when  such  "index"  is 
not  completed  till  three  years  after  the  election  for  which  the  lists  Were  made. 

Accounting  of  E.  B.  Sherman,  chief  supervisor  of  elections  for  the 
northern  district  of  Illinois. 

jB.  £../S'/i«n;(«T(,  for  chief  supervisor. 
T.  E.  Milchrisl,  U.  S.  Dist.  Atty. 

Gresham,  Circuit  Jutlge.  Prior  to  the  general  elections  of  1888,  fed- 
eral supervisors  were  duly  appointed  to  guard  and  scrutinize  the  re^isr 
tration  and  voting  in  the  city  of  Chicago,  city  of  Ijake  View,  village  of 
Hyde  Park,  and  town  of  Lake.  These  othcera,  by  requirement  of  the 
chief  supervisor,  prepared  and  delivered  to  him  duplicate  lists  or  regis- 
ters of  persons  who  registered  and  voted  in  their  respective  precincts  at 
such  elections.  These  reports  showed  the  residence,  name,  nativity, 
color,  whether  naturalized,  and,  if  so,  in  what  court  and  when,  date  of 
application  to  be  registered,  term  of  residence,  and  other  facts  required 
by  the  Jaws  of  Illinois.  In  1888  the  chief  supervisor  prepared  an  ac- 
count for  certain  services,  some  of  the  items  of  which  were  approved 
and  others  disapproved  by  the  circuit  judge.  That  account,  however, 
embraced  no  item  for  "  entering  and  indexing  the  records  of  his  office," 
and  Mr.  Sherman  now  presents  a  claim  for  that  work,  being  61,482 
folios,  at  15  cents  per  folio,  amounting  to  $9,222.30,  and  for  necessary 
stationery,  $210.35.  Section  2031  of  the  Revised  Statutes,  which,  it 
is  claimed,  authorized  the  allowance  of  these  amounts,  reads  : 
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"There  shall  be  allowed  and  paid  to  the  chief  supervisor  for  his  services  as 
such  officer  the  following  cumpeiisatiun  apart  ftoiu  and  in  excess  of  all  fees 
allowed  bylaw  for  the  performance  of  any  duty  as  circuit  court  conioiissloner: 
For  filing  and  caring  for  every  return,  report,  record,  document,  or  other  pa- 
per required  to  be  Bled  by  him  under  any  of  the  preceding  provisions,  10 
cents;  for  affixing  a  seal  to  any  paper,  record,  report,  or  instrument,  20  cents; 
for  entering  and  indexing  the  records  of  his  office,  15  cents  per  folio;  and  tor 
arranging  and  transmitting  to  congress,  as  provided  for.  in  section  Ko.  2020, 
any  report,  statement,  record,  return,  or  examination,  for  each  folio,  lu  cents. 
and  for  any  copy  thereof,  or  of  any  paper  on  file,  a  lilce  sura." 

The  so-called  "index,"  for  the  making  of  which  coni{)en9ation  is  now 
claimed,  ia  simply  a  copy  or  consolidation  of  the  precinct  registers.  The 
chief  supervisor  prepared  lai^e  books  for  this  purpose,  with  head- 
ings and  lines  corresponding  to  tlic  precinct  registers  ;  and  his  so-called 
"index"  shows  only  what  appears  in  tiie  pi-ecinct  registers.  This  is 
neither  entering  nor  indexing  the  records  of  his  office,  within  the  meiui- 
ing  of  the  section  referred  to.  Instead  of  being  an  index  of  the  precinct 
roisters,  it  shows  their  entire  contents.  It  is  now  more  than  three  years 
since  the  election  of  1888.  The  work  charged  for  has  just  been  com- 
pleted, and  it  can  serve  no  useful  purpose.  For  these  reasons  I  decline 
to  approve  the  account. 


In  re  Paxzara  el  al. 
(District  Couit,  E.  D.  New  York.    June  1, 1893.) 

I.    bUtlOUTlOX  —  SCPEBISTBXDEXT'S     DECISIOX  —  HaBKAS     CoKPCS  —  JURI8DICTI0XAI> 

QCEBTIOS. 

The  power  of  the  federal  superinteadent  of  Immigration  to  return  passengers  is 
confined  to  "alien  immigrants, "  and  the  question  whether  persons  ordered  to  be 
returned  are  of  that  description  is  jurisdictional,  and  ma;  be  determined  by  the 
cwurts  on  habeas  oorpu». 
■i.  Same — Unnaturalized  Rekiuenti^  Returning  from  Visit. 

One  who  is  a  resident  of  the  United  States,  though  of  foreign  birth,  and  n«t  nat- 
uralized, and  who  is  returning  from  a  visit  to  the  country  of  his  birth,  is  not  an 
alien- immigrant  within  the  meaning  of  the  laws  regulating  immigration. 

At  Law.  Application  of  Angelo  Panzara  and  otliers  for  a  writ  of 
htibeas  corpuB.     Petition  discharged. 

3%«  United  States  District  Attorney,  for  superintendent  of  immigration. 

David  HumphreyB,  for  petitioners. 

Wmg,  Shoudy  &  Putnam,  for  master  of  the  Cheribon. 

Besedict,  Distriiit  Judge.  The  petitioners,  six  in  number,  joined  in 
a  petition  for  a  writ  of  habeas  coryms  addressed  to  the  master  of  the  ship 
Cheribon,  in  order  that  the  legality  of  their  detention  by  that  master 
might  be  inquired  into  by  this  court.  The  master  produced  the  peti- 
tioners in  accordance  with  the  writ,  and  made  return  that  "the  above- 
named  persons  had  been  placed  in  his  custody  as  master  of  said  steam- 
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ship,  and  on  board  thereof,  by  the  direction  of  the  superintendent  of 
immigration  of  the  port  of  New  York,  to  be  sent  back  to  Italy."  To 
this  return  the  petitioners  made  answer  that  they  are  not  alien  immi- 
grants, hut  are  residents  of  the  United  States,  where  they  have  acquired 
a  domicile;  and  that,  when  returning  to  their  respective  homes  in  the 
United  States  from  a  voyage  to  Italy,  undertaken  by  them  with  the  in- 
tention of  returning  to  the  United  States,  they  were  unlawfully  detained 
and  directed  to  be  sent  back  to  Italy  by  the  superintendent  of  immigra- 
tion. Thereupon  it  was  directed  that  the  testimony  of  each  petitioner 
be  taken  by  the  clerk,  and  that  notice  of  the  time  and  place  of  taking 
such  testimony  be  given  to  the  master  of  the  ship,  and  also  to  the  su- 
perintendent of  immigration.  The  testimony  of  each  of  the  petitioners 
was  thereupon  taken  before  the  clerk;  the  master  of  the  ship  being  there 
represented,  but  no  one  appearing  for  the  superintendent  of  immigra- 
tion. Upon  the  testimony  of  the  petitioners  so  taken  the  hearing  was 
had.  At  the  hearing,  the  assistant  district  attorney  being  present  and 
speaking  for  the  superintendent  of  immigration,  leave  was  given  to  cross- 
examine  any  of  the  petitioners.  The  assistant  district  attorney  declin- 
ing to  cross-examine  any  of  the  petitioners,  the  hearing  proceeded  upon 
the  uncontradicted  testimony  of  the  respective  petitioners.  The  only 
argument  made  was  in  behalf  of  the  petitioners.  The  question  to  be 
decided  is  whether  this  testimony  shows  a  case  where  the  superintend- 
ent of  immigration  had  jurisdiction  to  direct  the  return  of  these  peti- 
tioners to  Italy.  No  other  question  can  be  determined  by  this  court. 
From  the  testimony  it  appears  in  respect  to  each  petitioner  that  he  is 
'  not  an  alien  immigrant,  but  a  resident  of  the  United  States;  that  when 
detained  by  order  of  the  superintendent  of  immigration  he  wa.s  on  hisi 
way  from  Italy  to  his  place  of  abode  in  the  United  States;  and  that  his 
voyage  to  Italy  was  undertaken  with  intent  to  return  to  the  United 
States,  where  he  resided.  Upon  this  testimony  it  must  be  held  to  nave 
been  shown  in  regard  to  each  petitioner  that  he  was  not  an  alien  immi- 
grant; and,  that  fact  appearing,  even  if  it  be  assumed  that  the  petitioner 
was  born  in  Italy,  and  had  never  been  naturalized,  it  must  nevertheless 
be  held  that  the  order  of  the  superintendent  of  immigrutiou  set  up  in 
the  master's  return  is  void  for  want  of  jurisdiction.  The  statute  confer- 
ring power  upon  the  superintendent  of  iinuiigralion  to  order  the  return 
of  persons  arriving  in  the  United  States  from  foreign  countries  confines 
his  power  to  alien  immigrants.  He  has  no  jurisdiction  to  direct  the 
return  to  a  foreign  country  of  a  person  not  an  alien  immigrant.  The 
question  whether  the  petitioner  is  an  alien  innnigrant  is  therefore  a  ju- 
risdictional one,  and  the  finding  of  the  commissioner  upon  thai  question 
is  not  conclusive  upon  the  courts.  That  question,  when  presented  to 
the  court  by  a  petition  for  habeas  corpw,  must  be  decided  by  the  court 
upon  the  evidence  presented  to  the  court  in  such  proceeding.  And 
when,  as  here,  the  uncontradicted  testimony  presented  shows  in  respect 
to  each  of  the  petitioners  that  he  is  not  an  alien  immigrant,  it  becomes 
the  duty  of  the  court  to  declare  the  order  of  the  superintendent  of  immi- 
gration that  the  petitioner  be  returned  to  Italy  to  be  void,  aiid  therefore 
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affording  no  legal  ground  for  the  detention  of  the  petitioners  by  the  mas- 
ter of  the  ship.  The  petitioners  must  therefore  be  discharged,  but  the 
order  will  not  be  carried  into  effect  until  sufficient  time  has  elapsed  to 
enable  an  appeal  to  be  taken  from  this  decree.  In  case  an  appeal  be 
taken,  any  petitioner  may  be  released  on  giving  a  recognizance  with, 
surety  in  the  sum  of  $100  for  appearance  to  answer  the  judgment  of  the 
appellate  court. 


In  re  Marsh. 
iDUtiict  Court,  S.  D.  Califomta.    July  5, 1898.) 

1.  FZDBRAI.  CorRTS— JOWBDIOTIOS — HABEAS  COBPDS— UnMTED  STATES  MAB8HAI.8. 

On  petition  for  a  writ  of  Tuibeaa  corpus  to  release  a  United  States  marshal  from 
custody  under  state  process  the  court  caunot  inquire  into  the  truth  or  justice  of 
the  charges  against  him,  but  is  limited  to  the  question  whether  his  alleged  unlaw- 
ful acts  were  done  in  pursuance  of  a  law  of  the  United  States, 
a.  Same. 

A  federal  court  cannot  release  by  tuibeag  corpus  a  United  States  marshal  held 
In  custody  under  state  process  on  the  charge  of  kidnapping  and  carrying  into  Mex- 
ico a  person  named,  though  the  marshal  claimed  to  have  been  executing  the  law 
against  the  immigration  of  Chinese;  for  there  is  no  law  of  the  United  States  which 
would  authorize  such  an  act. 

Petition  of  A.  W.  Marsh,  by  George  E.  Gard  in  his  behalf,  for  a  writ 
of  habeas  corpxis.     Denied. 

James  L.  Gopdand  and  C.  C.  Stephens,  for  petitioner. 

Roes,  District  Judge.  The  petition  for  the  writ  sets  forth  that  Marsh 
is  illegally  restrained  of  his  liberty  in  this  judicial  district  by  the  sheriff 
of  San  Diego  county  under  and  by  virtue  of  an  order  made  on  the  6th 
day  of  June,  1892.  by  W.  A.  Sloane,  as  justice  of  the  peace  for  San 
Diego  townsliip,  in  San  Diego  county,  Cal.,  holding  the  said  Marsh, 
together  with  one  Smallcomb,  to  answer  before  the  superior  court  of 
that  county  for  the  crime  of  kidnapping,  and  admitting  them  to  bail  in 
the  sum  of  $1 ,000  each.  The  proceeding  in  which  the  order  was  made 
was  instituted  on  the  11th  day  of  April,  1892,  by  the  filing,  pursuant 
to  the  provisions  of  a  statute  of  Califoniia,  of  an  aiRdavit  by  one  Ed- 
ward Crosthwaite,  in  which  it  was  averred  that  on  the  29th  of  January, 
1891,  Smallcomb,  Marsh,  and  one  Cruz,  at  Tia  Juana,  in  San  Diego 
county,  Cal.,  "did  willfully  and  feloniously  forcibly  steal  and  take  alli- 
ant  and  carry  him  into  another  country,  to  wit,  the  republic  of  Mexico, 
without  having  first  established  a  claim  so  to  do  according  to  the 
laws  of  the  United  States  or  of  the  state  of  California,"  contrary  to  the 
provisions  of  the  state  statute.  Upon  the  filing  of  the  affidavit  a  war- 
rant was  issued  for  the  arrest  of  thd  parties  against  whom  the  charge 
was  thus  preferred,  and,  the  matter  coming  on  for  hearing  before  tlie 
justice  of  the  peace,  testimony  was  taken,  upon  which  the  order  hold- 
ing them  to  answer  was  based.     A  copy  of  that  testimony  is  annexed 
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to  and  made  a  part  of  the  petition  for  the  writ,  but  for  what  purpose  it 
is  difficult  to  understand,  since  its  sufficiency  as  a  basis  for  the  order  is 
a  question  with  which  this  court  has  nothing  to  do.  The  petition  avers 
that  at  all  the  times  mentioned  therein  George  E.  Gard  was,  and  still  is, 
the  duly-appointed,  qualified,  and  acting  marshal  lor  tliis  judicial  dis- 
trict, and  that  at  all  of  the  said  times,  Marsh  was,  and  still  is,  one  of 
his  duly-appointed,  qualified,  and  acting  deputies;  that  in  order  to  en- 
force the  provisions  of  the  act  of  congress  known  as  the  "  Chinese  Exclu- 
sion Act,"  and  prevent  Chinese  from  unlawfully  entering  the  Unite<l 
States  by  crossing  the  line  between  this  country  and  the  republic  of 
Mexico,  Marsh  was  for  some  time  stationed  by  the  marshal  on  the 
American  side  of  the  line  at  Tia  Juana  in  San  Diego  county,  through 
which  village  the  line  between  the  two  countries  passes;  that  after  in- 
vestigation Marsh  reported  to  the  riiarshal  that  a  large  number  of  Chi- 
nese were  crossing  the  line  and  entering  the  United  States  contrary  to 
law  by  the  aid  of  the  aforesaid  Edward  Crostliwaite,  who,  in  order  to 
conceal  his  acts  and  purposes  in  that  behalf,  pretended  to  be  engaged  in 
importing  cattle  and  other  stock  from  Mexico  into  the  United  States; 
that  the  marshal,  becoming  satisfied  of  the  truth  of  these  representations, 
directed  Marsh  to  enforce  the  laws  of  congress  in  respect  to  the  exclu- 
sion of  Chinese,  as  well  as  to  the  payment  of  duties  upon  imported 
stock,  and  directed  him  to  apply  to  the  district  attorney  for  further  in- 
structions. The  instructions  of  the  then  district  attorney,  Mr.  Cole, 
given  upon  said  application,  arc  annexed  to  and  made  a  part  of  the  pe- 
tition in  tlie  form  of  an  affidavit,  and  are  as  follows: 

"  W.  Cole,  Esq..  being  duly  sworn,  deposes  and  saj-s  tliat  he  is  an  attorney 
at  law;  that  heretofore,  during  the  years  of  ISdO  and  1891,  he  held  the  posi- 
tion of  United  States  attorney  for  the  soutliern  district  of  California;  that 
during  the  latter  part  of  the  year  1890,  lie  was  consulted  officially  by  Deputy 
United  States  Marsb.^!  A.  W.  Marsh  in  regard  to  one  Crosthwaite  bringing 
stolen  cattle  into  the  United  States  from  Haja,  California,  (Mr.  Marsh  being 
then  stationed  on  the  line  between  the  United  States  and  Uaja,  California, 
for  the  purpose  of  enforcing  the  Chinese  exclusion  act.)  At  the  instance  of 
Mr.  Marsh,  affiant  made  a  careful  examination  of  the  federal  statutes,  and 
found  that,  owing  to  the  fact,  as  affiant  was  informed  by  .Mr.  Marsh,  that 
Crosthwaite  had  paid-the  duty  on  the  stolen  cattle,  no  criminal  complaint 
could  be  filed  charging  Crosthwaite  with  any  olTense  under  the  federal  stat- 
utes. Affiant  therefore  so  advised  Mr.  Marsh,  and  informed  him  that,  if 
prosecuted  at  all,  Crosthwaite  would  have  to  be  prosecuted  in  the  state 
courts." 

The  petition  for  the  writ  avers  that  the  proceeding  instituted  against 
Marsh  in  the  court  of  the  justice  of  the  peace  of  San  Diego  township 
was  solely  for  the  purpose  of  ob8tru(;ting  the  enforcement  of  the  laws  of 
the  United  States,  and  of  crippling  the  administration  of  justice  in  this 
judicial  district;  that  the  aforesaid  justice  of  the  peace,  together  with 
F.  J.  Monahan,  James  Russell,  Edward  Crosthwaite,  Johnson  Jones, 
and  J.  E.  Deakin,  conspired  to  that  end,  and  in  the  aforesaid  examina- 
tion of  Marsh  and  Smallcomb  before  the  justice  s  court  of  San  Diego 
township  caused  false  testimony  to  be  given,  and  facts  to  be  withheld. 
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and  subsequently  caused  an  information  to  be  filed  by  the  district  attor- 
ney of  San  Diego  county  in  the  superior  court  of  that  county  against 
Marsh  and  Smallcomb  charging  tliem  with  the  commission  of  the  crime 
for  which  they  had  been  held  to  answer  by  the  justice  of  the  peace;  and 
on  the  loth  of  June,  1892,  cau.sed  an  indictment  to  be  found  by  the 
grand  jury  of  the  county  against  Marsh,  Smallcomb,  and  certain  other 
parties,  charging  them  with  having  unlawfully  conspired  to  attempt 
Irautlulently  to  induce  one  Charles  Oberlander  to  give  false  testimony 
in  the  aforesaid  criminal  proceeding  before  the  justice  of  the  peace;  and 
that  to  the  information,  as  well  as  to  the  indictment,  Marsh,  although 
denying  the  jurisdiction  of  the  state  court,  has  been  required  to  appear 
and  plead.  Annexed  to  and  made  a  part  of  the  petition  are  also  a 
number  of  other  affidavits,  the  purpose  of  which  is  to  show  that  the 
aforesaid  proceedings  against  Marsh  were  the  result  of  an  unlawful  com- 
bination, and  without  any  foundation  in  truth  or  justice.  But  these 
are  questions  that  this  court  cannot  consider;  nor  can  it  be. doubted 
that,  if  the  facts  be  as  claimed  bj'  the  petitioner,  the  courts  of  the  state 
will  deal  with  the  guilty  parties  as  law  and  justice  demand.  It  is  not 
for  this  court  to  say  what,  if  an)-,  laws  of  the  .state  have  been  violated, 
or  to  determine  whether  the  testimony  taken  before  the  committing 
magistrate  justifie<l  the  order  holding  Mareh  to  answer  the  charge  of 
having  violated  a  state  statute.  The  one  inquiry  here  to  be  made  is 
whether  or  not  the  alleged  acts  of  Marsh  charged  as  a  violation  of  the 
>tate  laws  were  done  "in  pursuance  of  a  law  of  the  United  States." 
Hev.  St.  §  753.  If  so,  such  acts  could  not  constitute  a  crime  under 
any  law  of  the  state  because  authorized  by  a  superior  and  controlling 
power.  But  if  the  alleged  acts  of  Marsh  were  not  committed  in  pursu- 
ance of  a  law  of  the  United  States,  the  question  is  between  the  peti- 
tioner and  the  state,  and  this  court  is  without  power  or  jurisdiction  in 
the  premises.  The  real  question,  therefore,  is  whether  the  acts  charged 
against  Marsh  in  the  proceedings  in  the  state  court  were  committed  in 
])ursuance  of  a  law  of  the  United  States;  and  that  question  admits  of 
but  one  answer,  and  that  in  the  negative.  Neitlier  the  enforcement  of 
the  laws  of  congress  for  the  exclusion  of  the  Chinese  from  the  United 
States,  nor  the  laws  against  smuggling  cattle  and  other  stock  into  this 
country  from  foreign  countries,  in  any  respect  authorized  or  justified  the 
felonious  or  forcible  taking  of  the  perron  engaged  in  violating  th^  laws 
of  the  United  States  from  the  United  States  into  a  foreign  country.  It 
is  for  such  alleged  felonious  and  forcible  taking  of  Crosthwaite  from  the 
United  States  into  Mexico,  contrary  to  the  provisions  of  a  statute  of 
the  state  of  California,  that  Marsh  is,  according  to  the  averments  of  the 
])etition,  restrained  of  his  liberty;  which  act,  if  committed,  was  not, 
and  could  not  have  been,  done  in  pursuance  of  any  law  of  the  United 
States.     The  petition  must  therefore  be  denied;  and  it  is  so  ordered. 
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UsiTED  States  v.  Wabwioc 

(Diftriet  Court,  D.  jiUuka.    Mhj;  28, 1899.) 

L  breoxxoATras  Liqvobs— Illboai.  Bamm— Alaska— Rbpkal  or  StATnTH. 

Section  14  of  the  organic  act  of  Alaska,  (Act  Hay  17,  1884,)  prohibiting  the  Im 
portation,  mannfacture,  and  sale  of  intoxicating  liqaors,  and  oootinalng  In  force 
theproTlslooBof  Rev.  St.  i  196fi,  In  regard  thereto,  covers  the  whole  subject,  and 
hence  repeals  by  implioation  all  prior  Taws.  These  provisions,  therefore,  together 
with  the  regulations  made  in  pursuance  thereof  by  the  president,  constitute  the 
existing  law  of  Alaska  on  the  subject.  Ifeltan  T.  tf.  S.,  80  Fed.  Rep.  112,  U  Sawy. 
288,  followed. 

I,  SAMI— iHDICniKNT^SDBPLOSAaB. 

Under  these  provisions  an  indictment  charging  that  defendant,  on  a  stated  day, 
did  unlawfully  and  willfully  sell  a  quantity  of  Intoxicating  liquor  to  two  Indian 
women,  states  a  punishable  oftense ;  and,  as  it  is  immaterial  under  the  law  whether 
the  sale  is  to  Indians  or  white  persons,  the  allegation  as  to  the  Indian  women  may 
be  regarded  as  descriptive,  or  as  mere  surplusage. 

At  Tjaw.     Indictment  of  William  Warwick  for  selling  intoxicatiog 
liquors  contrary  to  law.     Heard  on  motion  to  quash.     Overruled. 
C.  S,  Johnson,  U.  8.  Dist.  Atty. 
J.  F.  Mahny,  for  defendant. 

Tbuitt,  District  Judge.  On  the  18th  day  of  May,  1892,  the  grand 
jury  for  said  district  returned  an  indictment  against  the  defendant 
charging  that  he  did,  on  or  about  the  24th  day  of  November,  1891, 
unlawfully  and  willfully  sell  a  quantity  of  intoxicating  liquor,  commonly 
called  "whisky,"  to  two  certain  Indian  women  therein  named.  To  this 
indictment  the  defendant  files  a  motion  to  quash  on  thefollowing  grounds: 

"That  Bection  669  of  the  Oregon  Code,  under  which  this  indictment  ia 
brought,  is  not  applicable  to  the  district  of  Alaslta,  and  ia  in  conflict  with 
the  laws  of  the  United  States,  and  that  the  offense  charf^ed  is  one  not  known 
to  the  laws  in  force  or  applicable  to  the  district  of  Alaska." 

The  defendant's  counsel  claims  that  section  669  of  the  Oregon  Code 
does  not  apply  in  this  case,  for  the  reason  that  section  14  of  the  organic 
act,  providing  for  a  civil  government  in  Alaska,  and  section  1955  of  the 
Revised  Statutes,  together  with  the  regulations  of  the  president  in  rela> 
tion  thereto,  fully  cover  the  subject  of  the  importation,  manufacture, 
and  sale  of  liquor  in  this  district.  Section  14  of  the  oi^anic  act  reads 
as  follows: 

"That  the  provisions  of  chapter  three,  title  twenty-three,  of  the  Revised 
Statutes  of  the  United  States,  relating  to  the  unorganized  territory  of  Alaska, 
shall  remain  in  full  force,  except  as  herein  specially  otherwise  provided;  and 
the  importation,  manufacture,  and  sale  of  intoxicating  liquors  in  said  dis- 
trict, except  for  medicinal,  mechanical,  and  scientific  purposes,  is  hereby  pro- 
bibited,  under  the  penalties  which  are  provided  in  section  nineteen  hundred 
and  fifty-Qve  of  the  Revised  Statutes  for  wrongful  importation  of  distilled 
spirits:  and  the  president  of  the  United  States  shall  make  such  regulations  as 
ate  necessary  to  carry  out  the  provisions  of  this  section." 

The  provisions  of  chapters,  tit.  23,  Rev.  St.,  referred  to,  on  the  sub- 
ject of  the  sale  of  liquors,  only  provide  that  "tho  president  shall  have 
power  to  restrict  and  regulate  or  to  prohibit  the  importation  and  use  of 
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firearms,  ammunition,  and  distilled  spirits  into  and  within  the  territory 
of  Alaska."  It  then  providte  the  penaltj*  for  the  violation  of  such  r^u- 
lations  as  the  president  shall  make,  which  is  a  fine  of  not  more  than 
SoOO,  or  imprisonment  not  to  exceed  six  months.  This  statute  did  not 
directly  attempt  to  restrict,  regulate,  or  prohibit  the  importation  and  use 
of  distilled  spirits  into  Alaska,  btt  simply  cbnlerred  upon  the  president 
the  power  to  do  so.  But  the  first  direct  legislation  of  congress  upon  the 
subject  of  the  importation,  manufacture,  and  sale  of  intoxicating  liquors 
in  this  district  is  found  in  the  act  of  March  3,  1873,  which  amended 
section  1  of  the  Alaska  act  of  1868,  so  as  to  extend  over  the  country 
sections  20  and  21  of  the  intercourse  act  of  1834.  Section  20  of  this 
act,  as  amended  by  subsequent  legislation,  reads  as  follows: 

"No  ardent  spirits  shall  be  Introduced,  under  any  pretense,  into  the  Indian 
country.  Every  person  who  sells,  exchauges,  gives,  barters,  disposes  of  any 
spirituous  liquors  or  wine  to  any  Indian  under  the  charge  of  any  Indian  snper- 
intendent  nr  agent,  or  Introduces  or  attempts  to  introduce  any  apiritnous 
liquor  or  wine  into  the  Indian  country,  shall  be  punished  by  imprisonment 
for  not  more  than  two  years,  and  by  a  Ane  of  not  more  than  three  hundred 
dollars,  ($300.)  Hut  it  shall  be  a  suilicient  defense  to  any  charge  of  intro- 
ducing, or  attempting  to  introdure,  liquor  into  the  Indian  country,  that  the 
acts  charged  were  done  by  order  of,  or  under  authority  from,  the  war  depart- 
ment, or  any  officer  duly  anthorized  thereto  by  the  war  department." 

This  law  was  in  force  here  from  the  date  of  the  passage  of  the  act  ex- 
tending it  to  Alaska  until  May  17,  1884,  the  date  of  the  approval  of  the 
on;anic  act,  by  which  it  was  repealed  by  implication,  at  least  as  to  the 
portions  in  conflict  or  subjects  fully  covered  by  the  later  law.  "  A  statute 
is  repealed  by  the  enactment  of  another  repugnant  to  it,  or  covering  the 
whole  subject  of  the  former."  U.  S.  v.  Barr,  4  Sawy.  254.  But  this 
point  was  passed  upon  by  Judge  Deady  in  his  very  able  decision  in 
iSy«<»i  V.  U.  S.,  12  Sawy.  285,  30  Fed.  Rep.  112,  where  he  says: 

"No  particular  question  was  made  on  the  argument  as  to  the  scope  and 
effect  of  tbe  act:  but,  as  it  covers  the  whole  ground,  the  most  reasonable  con- 
clusion is  that  it  supersedes  or  repeals  all  former  laws  on  the  subject  of  in- 
toxicating liquors  in  Alaska." 

As  to  the  importation,  manufacture,  and  sale  of  intoxicating  liquor  in 
this  district,  section  14,  supra,  in  connection  with  section  1955  of  the 
Revised  Statutes,  and  the  regulations  of  the  president,  must  be  accepted 
as  the  law;  and,  if  such  is  the  case,  then  if  the  defendant  sold  it  to  any 
person,  as  charged  in  the  indictment,  he  has  violated  the  law.  It  is  im- 
material whether  the  vendee  is  a  wliite  man  or  an  Indian,  or  belongs  to 
some  other  nationality,  and  the  statcmient  in  this  indictment  that  the 
parties  named  are  Indian  women  may  be  regarded  as  descriptive,  or,  if 
not,  then  surplusage.  The  indictment  in  the  case  of  Nclmm  v.  U.  S., 
mpra,  did  not  contain  the  name  of  the  vendee,  but  it  was  held  that  "the 
name  can  only  be  required  for  the  more  convenient  identification  of  the 
transaction.  It  is  not  a  necessary  ingredient  of  the  offense,  particularly 
where  the  prohibition  to  sell  is  general,  irrespective  of  persons,"  If  my 
riewa  as  stated  are  correct,  then  the  indiotmeut  is  good  iu  tliia  case,  and 
the  motion  is  overruled. 
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In  re  McAlubteb. 
(dreutt  Court,  D.  MaryUmd.    Jwm  11,  ISBIi) 

1.  OUOKABSABDm— IbTZBSTATI  COMMBSOB— OKIOrnjkL  PAdUGM. 

Code  Md.  art.  27,  {  90,  proridiag  that  no  person  shall  hare  oleomargarine  In  tato 
possession  with  intent  to  sell  the  tame,  or  shall  offer  the  same  for  tale,  is.  M  t« 
original  packages,  an  interference  with  interstate  conuneroe,  and  therefore  unoon- 
•tituUonal. 

L  Samb— Bbxakino  or  Paolaob— Remotino  Lid  for  Ikspbotioh. 

Removing  the  lid  of  an  original  package  of  oleomargarine,  so  tbat  •  proepectlve 
buyer  may  examine  its  contents,  is  not  such  a  breaking  of  the  package  as  will  de- 
stroy its  original  character. 

At  Law.  Petition  by  Charles  E.  McAllister  for  writ  of  habeas  eorpxu. 
Petitioner  had  been  convicted  in  a  Maryland  coart  of  the  ofiense  of  sell- 
ing  oleomargarine,  and  the  judgment  was  affirmed  in  the  state  supreme 
court.  See  20  Atl.  Rep.  143.    Writ  granted,  and  petitioner  discharged. 

Thomas  0.  Hayes,  for  petitioner. 

John  P.  Poe,  Atty.  Gen.,  and  James  Hews,  for  the  State. 

Bond,  Circuit  Judge.  The  petitioner  has  been  arrested  and  indicted 
by  the  proper  authorities  of  the  city  of  Baltimore,  and  is  now  in  jail, 
his  bail  having  surrendered  him.  The  indictment  is  for  a  violation  of 
Code  Pub.  Gen.  Laws  Md.  art.  27,  §§  88-91,  inclusive,  relating  to  the 
sale  of  oleomargarine.""  It  contains  three  counts.  The  first  charges  that 
petitioner  did  sell  to  one  Simon  N.  Miller,  as  an  article  of  food,  10 
pounds  of  an  article  manufactured  out  of  an  oleaginous  substance  de- 
signed to  take  the  place  of  butter.  The  second  count  charges  that  pe- 
titioner offered  to  sell  to  Simon  N.  Miller  10  pounds  of  the  manufac- 
tured article,  and  the  third  count  charges  that  he  had  in  his  possession, 
with  intent  to  sell  the  same,  a  certain  compound,  so  manufactured,  out 
of  an  oleaginous  substance  other  than  pure  milk  or  cream.  There  is 
little  dispute  about  the  facts  material  to  the  decision  of  this  question, 
which  resolves  itself  into  this:  Whether  or  not  a  party  living  in  the 
state  can  order  from  another  state  a  package  of  oleomargarine,  and  sell 
it  in  the  original  package  to  a  citizen  of  Baltimore.  The  proof  shows 
that  there  was  but  one  sale  by  petitioner, — that  of  10  pounds  to  Miller. 
The  package  in  question  was  manufactured  in  Chicago  by  Braun  & 
Fitts.  It  had  all  the  internal  revenue  stamps  and  brands  on  it  to  show 
that  the  act  of  congress  had  by  them  been  complied  with.  There  is 
some  dispute  as  to  whether  McAllister  was  acting  as  the  agent  of  some 
one  else  or  on  his  own  responsibility.  It  seems  to  us  this  makes  but  lit- 
tle, if  any,  difiference.  The  proof  is  that  he  received  the  package  from 
Braun  &  Fitts.  of  Chicago,  had  it  in  his  possession,  and  sold  it  to  Mil- 
ler.    It  appears  from  the  evidence  that  Pope  &  Janney,  dealers  in  but- 

'Code  ltd.  art.  27,  J  90,  provides,  with  respect  to  oleomargarine,  tbat  no  person  "shall 
liave  the  same  in  bis  possession  with  intent  to  sell  the  tame^  or  ebaU  eeU  or  offer  the 
same  for  sale. " 
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ter  in  Baltimore,  procured  >riller  and  another  to  go  to  McAllister's  place 
of  business,  and  seek  to  purchase  butter,  apparently  thinkirig  that  he 
would  sell  them  oleomargarine  for  butter.  When  asked  by  Miller  if  he 
had  butter  for  sale,  he  replied  he  had  not,  but  he  had  oleomargarine, 
-which  he  was  asked  to  show.  This  he  did.-  Miller  then  ask^d  to  hay^/ 
2  pounds  of  the  article  sold  to  him,  but  McAllister  replied  that  he  oould 
not  sell  less  than  10  pounds  iu  the  original  packiige.  The  two  euiis- 
stiries  of  Pope  &  Janney  then  left,  but,  after  consultation,  rctumedj  and 
desired  to  look  at  the  olemnargarine.  McAllister  removed  the  lid  of  the 
tub,  Miller  tasted  it,  and  purchased  the  10  i^ounds,  package  and  all- 
Having,  as  they  thought,  successfully  played  the  role  of  that  unadiuired 
person  who  did  all  he  could  "to  increase  the  trespass  of  Israel,"  McAl- 
lister, upon  their  testimony,  was  indicted  as  stated. 

That  a  person  may  imiwrt  an  article  from  a  foreign  -  country  or  one 
of  the  states  of  the  Union,  and  sell  it  in  the  condition  in  which  it  was 
imported,  is  not  to  be  disputetl  now,  after  a  long  line  of  decisions  by 
the  supreme  court,  running  as  far  back  as  Chief  Justice  Marshall's  day. 
A  state  may  regulate  the  ssile  and  storage  of  articles  dangerous  to  the^ 
health  of  the  citizen,  but  it  cannot  prohibit  the  importation.  The 
statute  under  which  McAllister  is  indicted  n)akes  no  allusion  to  the  fact 
that  it  has  a  hj'gienic  purpose,  and  it  does  not  regulate  the  sale  of  oleo- 
margarine, but  prohibits  ifs  possession  altogether  in  the  hands  of  the  im- 
porter. It  is  argued  that  the  taking  the  lid  from  the  tub  containing 
this  oleomargarine  was  a  breaking  of  the  package  so  as  to  destroy  its 
original  character.  This  in  no  sense  did  it  do.  The  goods  had  in  no 
way  become  commingled  with  his  property  or  the  general  property  of 
the  state.  Low  v.  Avstin,  13  Wall.  20.  Any  one  calling  for  olequiar- 
garine  with  an  honest  purpose  would  have  purchased  this  package  as  an. 
original  one,  even  if  he  knew  it  had  had  its  lid  lifted  oft  once  to  see  whether 
or  not  it  held  another  substance  than  it  purported  to  hold.  The  laws 
of  the  United  States  recognize  oleomargarine  as  a  merchantable  article. 
Being  such,  while  a  state  may  perhaps  regulate  its  sale,  it  cannot  pro^ 
bibit  its  importation.  The  statute  in  question  does  this,  and  is  \wcod- 
stitufional,  and  in  this  respect  void.     The  petitioner  is  discharged. 
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Appucton  Makuf'q  Co.  r.  Starr  Manuf'g  Co.  ee  oL 

(Circuit  Court,  N.  D.  iUlnoi*.    July  28, 1892.) 

PaTBNTS  POB  IWTBSTIONg — PiTENTABlLlTT— COBN  HdSKRR. 

Letters  patent  No.  290,571,  issued  December  18, 1883.  to  S.  B.  Ooddard,  for  an  Im- 
provement in  the  method  of  reducing  corn  in  the  stalk  aud  separating  the  kernels, 
consisting  of  a  cutter  with  feed  rollers  in  front,  a  beater  or  thresher,  a  revolving 
screen  or  separator,  and  a  shaking  screen  under  it,  all  mounted  in  one  frame,  and 
so  geared  that  the  parts  are  driven  by  a  single  baud  wheel,  are  void,  since  it  con- 
sists of  old  and  well-known  devices,  not  so  combined  as  to  form  a  single  machine. 

In  Equity.  Bill  by  the  Appleton  Manufacturing  Corai)any  aeainst 
the  Starr  Manufacturing  Company,  Deloa  Dunton,  and  H.  G.  Sawyer, 
to  restrain  infringement  of  a  patent. 

Offield,  Toxde  &  LirUhicum,  for  complainant. 

Raymond  &  Veeder,  for  defendants. 

6rbsh.\m,  Circuit  Judge.  This  suit  is  brought  for  alleged  infringe- 
ment of  letters  patent  No.  290,571,  granted  to  S.  B.  Goddard,  Decem- 
ber 18,  1883,  for  certain  new  and  useful  improvements  iu  the  method 
of  reducing  com  in  the  stalk  and  separating  the  kernels.  The  com- 
plainant is  the  assignee  of  the  patent.  The  invention  is  tlius  described 
in  the  specifications: 

"My  invention  has  relation  to  a  new  and  useful  metliod  of  reducing  and 
separating  corn  from  the  stalk,  husk,  and  cob;  and  the  object  is  to  take  the 
stalk  corn  and  so  treat  it  at  one  operation  that  the  grains  will  be  separated 
from  the  cob,  and  at  the  same  time  the  stalk,  husk,  and  cob  are  cut  up  or 
comminuted  and  ready  for  use  as  stock  food, — ensilage;  or  in  this  fine  condi- 
tion it  may  be  plowed  into  the  soil  as  a  fertilizer  without  any  further  treat- 
ment; and  to  these  ends  the  novelty  consists  in  the  method  liereinafter 
described,  and  particularly  set  forth  in  the  claims.  In  carrying  out  my  in- 
vention the  result  is  accomplished  by  means  of  the  devices  shown  in  the  accom- 
panying drawings:  but  I  do  not  wish  to  be  understood  as  limiting  myself  to 
the  means  shown,  as  any  mechanism  which  will  produce  the  same  result  may 
be  used.  *  *  m  It  will  thus  be  seen  that  the  machine  may  be  placed  in  the 
tield,  and  the  stalks  of  corn,  being  Hrst  cut  down  a  few  inches  from  the  ground, 
may  then  be  fed  in  suitable  bunches  to  the  feed  rollers,  C,  C.  and  cutters 
which  cut  the  stalks,  ears,  and  husks  into  small  pieces,  and.  as  above  stated, 
this  cutting  operation  removed  the  greater  portion  of  the  grain  from  the  cob, 
and  the  remaining  adhering  grains  are  entirely  removed  by  the  thrashing 
action  of  the  cylinders,  U,  U,  and  the  mass  then  passes  into  the  revolving 
screen,  I.  where  the  corn  and  chaff  or  dirt  pa^s  through  sttid  screen,  and  fall 
into  the  shaker,  L,  while  the  stalks,  husks,  and  cobs  pass  out  the  lower  end 
upon  the  incline,  K,  thence  to  the  ground.  The  grain,  corn,  and  chaff  in 
falling  into  the  shaker,  L,  is  continually  agitated,  which  sifts  the  chaff 
through  the  bottom,  leaving  the  com  clean  and  clear,  to  be  discharged  through 
the  opening,  N. " 

The  mechanism  described  for  carrying  out  the  process  consisU  of  a 
cutter  with  feed  rollers  in  front,  a  beater  or  thresher,  a  revolving  screen 
or  separator,  and  a  shaking  screen  under  it,  all  mounted  in  one  frame, 
and  so  connected  or  geared  that  the  parts  are  driven  by  a  single  band 
wheel.     The  two  claims  read: 
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"(1)  The  method  herein  described  of  reducing  and  separating  corn  in  the 
stalk  at  a  single  operation,  which  consists — Firtt,  in  cutting  up  the  ears, 
husks,  and  stalks;  second,  in  removing  the  remaining  grain  from  the  cobs; 
xrA,  finally,  in  separating  the  clean  grain  from  the  stalks,  cobs,  and  husks, 
as  set  forth.  (2)  The  method  herein  described  of  reducing  and  separating 
corn  in  the  stalks,  which  consists  in  cutting  the  corn,  stalks,  cobs,  and  husks 
at  a  single  operation,  and  then  removing  the  remaining  grain  from  the  cobs, 
asset  forth." 

The  only  difference  between  the  claims  is  the  omission  in  the  second 
of  the  last  step  iu  the  first.  The  first  step  of  the  process  is  performed 
by  passing  the  stalks,  with  the  ears  attached,  through  the  cutter  having 
a  stationary  knife,  and  a  revolving  cylinder  armed  with  knives.  The 
cbopped-up  mass  passes  from  the  cutter  down  an  inclined  feed  board  to 
a  thrasher  or  beater  having  revolving  toothed  cylinders,  the  speed  of 
the  upper  one  being  greater  than  the  lower  one.  This  thrasher  mashes 
or  comminutes  the  sections  of  the  stalks  and  cobs,  and  detaches  from 
the  latter  any  remaining  grains  of  com.  This  is  the  second  step  of  the 
process.  The  cut  and  thrashed  material  is  delivered  from  the  thresher 
into  the  revolving  screen,  through  the  meshes  of  which  the  shelled  corn 
drops  into  the  shaking  screen  below,  and  the  threshed  mass  of  stalk, 
husks,  and  cobs  escapes  at  the  lower  end.  This  is  the  third  step.  If 
the  patent  is  valid,  the  complainant  is  entitled  to  a  decree.  The 
difference  between  the  mechanism  described  for  carrying  out  the  pro- 
cess and  the  defendant's  machine  is  merely  structural.  It  is  not  true 
that  the  patent  shows  an  integral  machine.  It  describes  three  old  and 
weU-known  devices, — a  cutter,  a  thrasher,  and  a  separator, — mounted 
on  a  platform  in  juxtaposition,  and  so  geared  as  to  be  operated  by  a 
single  band  wheel,  each  device  operating,  however,  just  as  before.  They 
are  not  combined  or  incorporated  into  a  single  machine  with  all  its  parte 
coacting  upon  a  common  principle,  or  in  obedience  to  a  common  law. 
The  steps  in  the  alleged  process  are  the  same,  whether  performed  by  a 
cutter,  a  thrasher,  and  a  separator  mechanically  connected,  as  shown  in 
the  patent,  or  by  the  same  old  devices,  or  their  equivalents,  having  no 
connection  whatever,  and  widely  separated.  It  is  admitted  that,  in  view 
of  the  prior  art,  Goddard  was  not  entitled  to  a  patent  for  his  mechanism, 
and  yet  it  is  claimed  that  the  patent  covers  the  particular  mechanism, 
and  all  equivalent  means  for  practicing  the  invention.  The  complain- 
ant's expert  and  counsel  have  fallen  into  the  error  of  assuming  that  the 
process  is  performed  by  a  single  machine  at  a  single  operation.  If  the 
old  devices,  operated  separately,  will  accomplish  the  same  result,  (and  it 
is  not  denied  that  they  will,)  there  was  no  invention  in  their  mere 
mechanical  connection.  If  Goddard  discovered  anything,  it  was  that 
old  devices  were  capable  of  a  new  use. 

The  bill  is  dismined  for  want  of  equity. 
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and  a  trip  on  the  carriage  adapted  to  be  thrown  into  'poaition  to  disfilnec  the 
movable  track  aectaon,  as  set  forth.  (30)  The  rotating  carriage  and  siiw,  ar- 
ranged substantially  as  described,  the  way  beneath  the  carriage  having  u 
movable  section,  the  movable  bar  outside  the  carriage  connected  to  the  niuv- 
able  section,  the  trip  on  the  carriage  adapted  to  be  thrown  into  position  to 
engage  the  movable  bar,  and  a  stop  on  the  frame  in  position  to  throw  the  trip 
out  of' operative  position,  substantially  as  described.  (31)  The  combination, 
with  a  rotary  caiviage  and  a  boriicontal  saw,  of  a  block-supporting  way,  con- 
sisting of  two  tracks,  a  section  of  each  track  in  advance  of  the  saw  made 
movable,  and  a  catch  on  the  carriage  in  position  to  operate  t>otb  tracks  simul- 
taneously, as  set  forth." 

The  0'(  "ounor  patent  is  chiefly  relied  on  as  an  anticipation  of  these 
claims.  It  thus  describes  its  nneclianisin  for  dropping  the  imperfect 
shingle  blocks: 

"At  the  left  of  Fig.  1,  and  at  the  right  of  Fig.  4, 1  show  a  detachable  or 
swinging  track  section,  /'.  One  end  of  said  track  is  pivoted  to  an  upright 
post  at  34.  upon  which  said  track  section  swings.  The  fi-ee  end  of  the  sec- 
tion,/', when  In  the  position  of  Fig.  4,  laps  against  the  outer  stationary  sec- 
tion of  track  83.  Near  the  center  of  the  swinging  section,  at  8,  I  pivotally 
attach  a  drawbar,  d '.  The  other  end  of  said  bar  is  loosely  attaiched  to  an  up' 
right  swirtging  or  reciprocating  bar,  K,  and  to  the  bar,  K,  I  attach  a  swing- 
ing bar,  d,  its  inner  end  being  pivoted  to  the  stationary  frame,  II.  To  the 
forked  upper  end  of  the  bar,  K,  1  pivot  a  dog,/,  and  to  the  rear  end  of  said 
dog  I  pivot  an  operating  rod,  n.  Said  rod  Im  attached  to  the  bar,  K.  and 
travels  with  said  bar.  Its  lower  end  is  bent  outward,  forming  a  horizontal 
foot-step,  n^.  See  Fig.  1.  e  is  a  collar  Oxed  on  said  rod.  and  O  is  a  coiled  wire 
encircling  said  rod.  The  spring  holds  the  rod  up  to  its  normal  position,  as 
shown  in  Fig.  1..  The  lower  end  of  the  reciprocating  bar,  K,  is  pivoted  to 
the  forked  standard  at  S'.  which  is  Qrmly  attached  to  the  base.  A,  of  the  ma- 
chine. See  Fig.  1.  Atbiched  to  the  bar,  K,  and  passing  over  the  pulley,  n'. 
is  a  cord,  c-'*,  with  weight,  wK  Said  cord  and  weight  hold  the  bar,  K,  in  its 
normal  position,  as  shown  in  Figs.  1  and  4,  also  inclosing  tlic  swinging  see* 
tionofthe  track,/'.  The  object  of  the  foregoing  parts  is  in  cutting  the 
shingles  from  the  lower  face  of  the  blocks.  As  they  are  reduced,  the  remain- 
ing portion  of  the  block  may  be  unlit  for  shingles  on  account  of  a  bad  heart, 
or  because  of  rotten  material  or  knots,  and  to  discharge  such  a  block  from  the 
machine,  and  not  be  obliged  to  saw  it  up  into  shingles,  the  operator  places  his 
foot  upon  the  step,  »»*,  throwing  the  dog,/,  up,  when  its  projecting  end  will 
engage  with  one  of  the  lugs,  x,  on  the  periphery  of  the  traveling  carriage.  \V, 
when  the  bar,  K,  will  be  swung  back  to  the  dotted  position  «t  Fig.  1,  draw- 
ingtheswinging track  section,/',  back  tothedotted  position  of  Fig.  4.  When 
the  refuse  block  passing  from  the  saw  reaches  the  opening,  it  drops  througli 
and  down  the  slideway,  C.  As  soon  «s  the  block  has  passed  through,  and 
the  lug,  X,  has  left  the  end  of  the  dog,  /,  the  operator  removes  his  foot  from 
the  step,  n\  when  the  weight,  W.  will  draw  the  bar,  K,  back  to  the  normal 
position  of  Fig.  1,  also  closing  or  .swinging  the  track,/',  back  to  its  normal 
position,  as  shown  in  Figs.  1,  2,  and  4.  The  shingle  blocks  aredropped  onto 
the  stationary  tracks  by  the  operator  from  the  table,  D'.  the  sliding  heads, 
2!^,  being  drawn  back  as  they  pass  the  table,  D'',  to  freely  receive  the  shingle 
blocks." 

It  will  be  observed  that  instead  of  displacing  the  track  from  beneath 
the  block,  and  dropping  it  with  its  lower  surface  in  a  horinontal  plane, 
as  Perkins  does,  O'Connor,  by  his  mechanism,  opens  his  track  in  ad- 
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ranee  of  the  arrival  of  tlie  block,  so  that  it  plunges  end  foremost  into  the 
opening.  The  block  necessarily  drops  through  the  O'Connor  machine  in 
a  somewhat  tilted  position,  and  thus  lodges  and  interferes  with  the  opera- 
tion of  the  mechanism.  The  Perkins  spoiling  device  contains  two  tracks 
capable  of  opening  or  moving  from  each  other  while  the  block  is  resting 
upon  them.  Perkins  was  the  tirst  to  construct  such  a  device.  He  first 
invented  mechanism  capable  of  automalncally  operating  spalting  ways  at 
the  proper  time  to  drop  the  block  or  spalt.  He  first  u.sed  a  trip  upon 
the  carriage  adapted  to  be  set  or  placed  in  ])osition  in  advance  of  the  time 
when  the  spalter  was'todrop  the  block.  In  short,  he  invented  and  put 
into  actual  use  the  first  spalting  device  of  real  commercial  value  on  a 
shingle  machine.  The  evidence  shows  that  not  a  single  machine  ha^ 
been  made  in  accordance  with  the  O'Connor  patent  within  the  last  six  or 
seven  years,  and  that  those  that  were  made  before  were  unsatisfactory, 
if  not  worthless.  The  defect  in  the  O'Connor  machine  is  inherent,  and 
capnot  be  remedied.  (4eorge  Challoner  <fc  Sons  own  the  O'Connor  pat- 
ent, and  they  arc  bearing  the  expense  incident  to  the  defense  of  this  suit. 
It  was  claimed  by  their  counsel  that  the  Perkins  device  involved  no  in- 
vention; that  it  was  a  mere  mechanical  improvement  upon  the  O'Connor 
device;  and  yet,  with  the  latter  before  them,  they  did  not  see  how  it 
could  be  improved.  The  m.ichines  made  by  the  defendants  contain  the 
dogging  deviw  and  dropping  device  covere<l  by  the  Perkins  patent.  An 
obvious  effort  has  been  made  to  avoid  the  resptmsibiiily  of  infringement 
by  mere  mechanical  changes.  The  Perkins  spalting  device  and  the 
O'Connor  spalting  device  do  not  operate  upon  the  same  principle  ;  they 
are  functionally  unlike.  The  Holbro<ik  {wtent  of  July,  1883,  also  re- 
lied on  as  an  anticipation  of  the  Perkins  spalting  claims,  relates  to  a 
cash  and  parcel  carrying  device  in  conmion  use  in  stores ;  tliat  device  is 
8o  constructetl  that  the  rails  spread  at  desired  points.  I  do  not  think 
this  patent  is  relevant.  The  defendants  infringe  these  claims. 
Claim  43  reads : 

"(43)  The  combination,  with  a>saw  carriage,  of  a  wooden  block  furnisiinig 
a  bearing  for  the  same,  and  an  oil-retaining  trough  in  which  said  block  is 
seated." 

Iron  blocks  had  previously  supi)orte<l  the  carriage  rim,  but  they  bent 
and  wore  the  rim,  and  the  friction  quickly  scraped  away  the  oil  from 
the  blocks,  the  "faces  of  which  also  became  uneven  from  wear."  In  the 
place  of  these,  Perkins  substituted  wooden  blocks,  resting  in  oil  recep- 
tacles, to  feed  or  lubricate  the  wheel,  and  keep  it  in  a  true  plane  and  in 
good  condition.  Oil  is  supplied  but  once  a  day,  and  by  capillary  attrac- 
tion it  keeps  the  rim  lubricated.  The  great  utility  of  this  device  is  not 
disputed,  and  I  think  it  involved  invention.  The  substitution  of  one 
material  for  another  in  manufacturing  often  effects  material  changes  both 
in  pro<Iuct  and  expense.  In  Turrill  v.  Unilroad  Co.,  3  Diss.  G6,  Judge 
Drummonij  said : 

"A  slight  change,  sometimes,  of  a  known  machine,  or  some  of  its  parts, 
will  affect  surprising  results,  and  to  protect  a  party  wlio,  by  inventing  such 
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change,  has  produced  a  new  and  useful  result,  was  clearly  one  of  the  objects 
of  the  patent  laws." 

This  language  is  pertinent  to  the  forty-third  claim,  which  the  defend- 
ants infringe.     The  usual  decree  will  be  entered  in  favor  of  complainant. 


DixoN-WooDs  Co.  V.  Pfeifer. 
(CircuU  Court,  X.  D.  New  Yvrk.    June  29, 1893.) 

1.  Patests  for  Intbktions — Extent  of  Claim — Olabs-Annealiko  Fckwaobs. 

Claim  1  of  letters  patent  No.  358,166,  Issued  May  16, 1882,  to  Cleon  Tondeur  for  an 
improvement  in  glass-annealing  furnaces,  covers:  '"Dig  combination  of  the  bars, 
d,  d',  arranged  side  by  side,  and  alternately  between  each  other,  the  set,  d,  sup- 
porting the  sheets  of  glass,  while  the  bars,  d',  are  pushed  towards  the  leer  or  flat- 
tening wheel,  rt,  and  the  set,  d,  supportiae  the  sheets  of  glass,  and  moving  them 
onward  and  through  the  tunnel,  substantially  as  set  forth. "  The  drawings  show 
the  bars  raised  some  distance  from  the  floor,  and  the  specifications  state  that  a  space 
of  about  one  foot  is  desirable  beneath  the  bars;  also  that  in  transferring  the  glass 
one  set  of  bars  is  raised,  and  the  other  lowered,  about  one  inch.  The  evidence 
showed  that  there  were  great  advantages  in  holding  the  glass  some  distance  above 
the  floor  and  carrying  it  In  a  horizontal  plane.  Held  that,  in  view  of  the  prior 
patents  to  Bievez,  Bouvy,  and  others,  the  patent  could  only  be  sustained  as  describ- 
ing mechanism  for  carrying  the  plate  in  a  practically  horizontal  plane,  above  the 
floor,  and  that  the  statements  in  the  specifications  were  sufficiently  definite  to  be 
read  into  the  claim,  so  as  to  give  it  this  construction.  Tondeur  v.  Stewart,  38  Fed. 
Reo.  5K1,  and  Same  v.  Chambera,  87  Fed.  Rep.  333,  followed. 

SaMB— SPKCIFICATIOXB. 

As  the  specifications  point  out  that  the  bars  are  to  be  located  at  some  distance 
above  the  floor,  and  so  arranged  as  to  carry  the  glass  on  practically  the  same  hori- 
zontal plane  while  advancing  it  through  the  leer,  it  is  immaterial  that  the  inventor 
did  not  more  precisely  point  out  the  advantages  which  would  inure  from  this 
arrangement,  or  that  be  himself  was  not  aware  thereof  when  obtaining  the 
patent. 

In  Equity.  Bill  by  the  Dixon-Woods  Company  against  Pfeifer  for 
infringement  of  letters  patent  No.  258,156,  issued  May  16,  1882,  to 
Cleon  Tondeur,  for  an  improvement  in  glass-annealing  furnaces.  Decree 
for  complainant. 

W,  Bakeweli  <fc  Sons,  for  plaintiff. 

Hey  &  Wilkinson,  for  defendant. 

Wali-ace,  Circuit  Judge.  The  patent  in  suit  (granted  May  16, 1882, 
to  Cleon  Tondeur,  for  glass-annealing  furnace)  has  been  twice  adjudicated 
by  Judge  Ache.son  at  final  hearing  in  fully,  con  tested  cases  in  the  circuit 
court  for  the  western  district  of  Pennsylvania,  and  sustained  as  to  all 
the  claims  of  which  infringement  was  alleged.  The  combinations  which 
are  the  subjects  of  the  several  claims  are  each  employed  in  the  furnaces 
or  leers  of  the  defendant,  who  is  a  contractor  and  builder  of  leers.  Ev- 
idence has  been  introduced  for  the  defendant  in  the  present  case  re- 
specting the  prior  state  of  the  art,  and  the  utility  of  the  patented  inven- 
tion, which  was  not  introduced  in  the  former  cases.  Unless,  in  view 
of  this  new  evidence,  there  should  seem  to  be  reason  for  disagreeing 
with  the  cortclusions  reached  by  Judge  Acheson,  the  rule  of  comity 
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shonld  prevail,  and  his  conclusions  should  not  be  dfsturbed  on  any 
questions  concerning  which  there  is  fair  room  for  a  diflference  of 
opinion. 

The  principal  contest  is  upon  the  first  claim,  and  it  is  not  contended 
for  the  defendant  that  he  can  succeed  unless  the  validity  of  this  claim  is 
successfully  impeached.  The  invention  set  forth  in  the  patent  is  defined 
by  Judge  Acheson  in  Tonduer  v.  Chambers,  37  Fed.  Rep.  333,  as 
follows : 

"  The  patent  discloses  a  device  for  transporting  the  sheets  of  glass  from  the 
flattening  wheel  to  the  discharge  end  of  the  annealing  chamber,  tunnel,  or 
leer,  consisting  of  two  sets  of  parallel  bars  (designated  d  and  d')  extending 
lengthwise  through  the  leer,  and  elevated  above  the  bottom  thereof,  tlie  bars 
of  the  respective  sets  being  arranged  side  by  side,  and  alternately  between 
each  other,  one  set  reciprocaling  longitudinally  and  conveying  the  glass,  and 
the  other  set  supporting  the  glass  at  certain  times,  whereby  the  sheets  of 
glass  are  supported  in  and  carried  through  the  leer  in  substantially  the  same 
horizontal  plane." 

The  claim  reads  as  follows : 

"(1)  The  combination  of  the  bars,  d,  d',  arranged  side  by  side,,  and  alter- 
nately between  each  other,  the  set,  d,  supporting  the  sheets  of  glass,  while 
the  bars,  d',  are  pushed  towards  the  leer  or  flattening  wheel,  a,  and  the  set,  d', 
Bopporting  the  sheets  of  glass,  and  moving  tliem  onward  and  through  the 
tunnel,  substantially  as  set  forth." 

According  to  the  views  of  Judge  Acheson,  as  expressed  in  the  case 
referred  to,  and  in  the  earlier  case  of  Tmdmt  v.  Stewart,  28  Fed.  Rep. 
561 ,  the  first  claim  of  the  ])atent  is  to  be  read  broadly  for  two  sets  of 
bars  arranged  alternately  side  by  side  some  distance  above  the  floor  of 
the  leer,  so  that  the  sheets  of  glass  are  supported  by  one  set  and  moved 
onward  by  the  other  through  the  tunnel  in  practically  the  same  horizon- 
tal plane  when  coacting  mechanism  is  applied.  According  to  the  com- 
plainant's expert,  the  claim  is  infringed  by  any  leer  which  employs 
two  sets  of  bars  arranged  alternately  side  by  side  some  distance  above 
the  floor  of  the  leer  and  any  mechanism  coacting  with  said  bars  whereby 
they  will  perform  the  assigned  function  of  supporting  the  sheets  of 
glass  and  moving  them  onward  through  the  leer  in  practically  the 
same  horizontal  plane.  A  brief  description  of  two  types  of  leers  will 
suffice  to  exhibit  the  prior  state  of  the  art.  These  are  shown  in  the 
patents  to  Bievez  and  to  Bouvy.  The  Biievez  leer  is  of  the  usual,  rec- 
tangular form,  with  the  usual  tile  or  stone  floor.  The  floor  is  divided 
longitudinally  by  a  series  of  channels.  Located  in  these  channels,  and 
connected  together  so  as  collectively  to  form  a  frame,  are  a  series  of  iron 
bars,  resting  on  a  series  of  grooved  Whetfk.  The  wheels  are  supported 
by  axles  located  in  transverse  channels  beneath  the  floor.  Coacting  mech- 
anism is  employed  for  actuating  the  frame  whereby  the  series  of  iron 
bars  are  raised,  advanced,  lowered,  and  pushed  backward.  In  opera- 
tion, a  plate  of  glass  from  the  flattening  oven  is  placed  upon  the  floor 
of  the  leer,  and  the  mechanism  is  actuated  to  elevate  the  frame  and  lift 
the  glass  from  the  floor,  carry  the  glass  forward,  and  deposit  it  upon  the 
floor.     The  frame  is  then  lowered,  pushed  back  to  its  original  position, 
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and  tbe  operation  repeated,  until  the  glass  is  transported  throagh  the 
leer.  The  Bouvy  leer,  in  general  construction,  resembles  that  of 
Bievez,  but  differs  in  the  devices  for  transporting  the  glass  through  it. 
The  frame  which  is  supported  in  the  longitudinal  channels  consists  of  two 
series  of  iron  shelves,  which  reciprocate  each  between  the  other,  each  hav- 
ing a  vertical  and  longitudinal  motion,  which  is  coincident  and  equal,  and 
also  continuous.  Mechanism  is  employed  which  actuates  one  series  of 
the  shelves  downward  and  forward,  and  the  other  at  the  same  time 
upward  and  backward.  In  operation,  the  glass  is  placed  upon  one  of 
the  series  of  shelves,  the  mechanism  is  actuated,  and,  as  the  two  series 
pass  each  other,  the  ascending  series  removes  the  glass  from  the  descend- 
ing series,  and  carries  it  forward  until  it  is  in  like  manner  removed 
again  by  the  other  series,  and  thus  is  transported  through  the  leer.  To 
summarize :  In  the  Bievez  patent  the  irame  has  a  free,  vertical,  and 
longitudinal  movement.  Its  function  is  to  lift  a  sheet  of  glass  by  its 
vertical  movement  from  the  floor  of  the  leer,  and  by  its  longitudinal 
movement  carry  it  to  an  advanced  position  on  the  floor.  In  the  Bievez 
patent,  one  series  of  shelves  moves  vertically  and  longitudinally,  while 
the  other  set  is  moving  vertically  and  longitudinally  in  an  opposite  di- 
rection. The  function  performed  by  the  shelves  is  to  transfer  a  sheet  of 
glass  from  one  set  to  the  other,  and  advance  it  through  the  leer.  In  the 
Bievez  leer  the  sheet  of  glass  rests  upon  the  bottom  of  the  leer  throogh- 
out  its  passage  except  while  being  advanced  at  each  elevation  of  the 
frame.  In  the  Bouvy  leer  the  glass  does  not  rest  at  any  time  in  its  passage 
through  the  leer  upon  the  floor,  but  it  is  not  advanced  in  the  same  hori- 
zontal plane,  and  in  its  movement  describes  a  circle  which  varies  the 
longitudinal  plane  about  eight  inches. 

Besides  the  patents  introduced  in  the  former  litigation  to  show  the 
prior  state  of  the  art,  the  defendant  has  introduced  others  in  the  present 
case,  of  which  those  relied  on  in  argument  at  the  bar  are  the  French  patent 
to  Leveme  of  1868,  and  the  Belgian  patent  to  Bouillet  of  1878.  The 
Belgian  patent  to  Gugnon,  set  up  in  the  answer,  cannot  be  considered, 
because  it  was  not  introduced  in  evidence.  Neither  of  these  new  pat- 
ents are  of  any  value  as  impeaching  the  novelty  of  the  claim  as  it  has 
been  construed.  Each  of  them  belongs  to  the  Bievez  type,  but  in 
Bouillet's  two  sets  of  parallel  bars  oo-operate  to  lift  the  glass  from  the 
floor,  and  advance  it  along  the  leer  instead  of  the  single  set  of  Bievez. 
It  is  plain  that  the  novelty  of  tbe  flrst  claim  of  Tondeur's  patent  resides 
in  the  substitution  of  his  supporting  bars  for  the  floor  or  floor  ribs  of  the 
leer  shown  in  all  the  earlier  ones  of  the  Bievez  type,  and  in  so  arranging 
his  two  sets  of  bars  that  when  in  operation  at  all  times  while  the  glass 
is  moving  through  the  leer  it  is  carried  forward  on  practically  the  same 
horizontal  plane,  instead  of  on  the  varying  plane  of  Bouvy.  The  two 
pronounced  advantages  of  Tondeur's  invention,  according  to  the  proofs, 
arise  from  the  arrangement  of  the  bars  at  some  distance  above  the  floor 
of  the  leer,  and  in  such  relation  to  eaoh  other  that  they  retain  at  all 
times  while  advancing  the  glass  practically  in  the  same  horizontal  plane; 
and  unless  the  claim  can  be  limited  to  such  combination  it  is  vei^'  'Iqubt* 
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fal  whether  it  has  any  patentable  novelty.  If  Tontleur  had  stated  in 
his  specification  substantially  that  he  had  discovered  that  by  maintain- 
ing the  glass  constantly  at  the  same  distance  above  the  floor  of  the  leer 
throughout  its  passage,  and  bj-  advancing  it  through  the  leer  in  prac- 
ticjdly  the  same  horizontal  plane,  an  improvement  in  the  art  of  anneal- 
ing would  be  eftected,  there  would  be  no  difficulty  in  giving  the  first 
claim  the  broad  construction  which  has  been  placerl  upon  it  by  the  ex- 
pert for  complainant,  and  in  the  previous  adjudications.  Tiiat  an  im- 
provement is  effected  by  such  treatment  cannot  well  be  gainsaid  upon 
the  proofs  in  the  present  record.  In  order  to  obtain  the  best  results, 
both  in  obviating  breakage  in  the  process  and  in  improving  the  quality 
of  the  glass,  the  cooling  process  should  be  such  that  the  glass  may  be 
homogeneous  throughout,  and  the  tension  of  its  particles  uniform.  Cur- 
rents of  cold  air  oa^ur  at  the  floor  of  the  leer.  The  heat  is  unequally 
distributed  throughout  the  glass  during  the  time  it  is  resting  ujjon  the 
floor.  The  temperature  is  more  uniform  at  some  distnnce  above  the 
floor,  and  along  the  same  horizontal  plane.  Unless  the  glass  is  main- 
tnined  at  substantially  the  same  horizontal  plane  it  is  subjected  to  the 
variation  of  temperature  which  exists  between  the  upper  and  lower  jtor- 
tions  of  the  leer.  It  is  advantageous  to  so  supjiort  the  glass  in  the  leer 
that  the  heat  may  be  freely'  radiated  from  both  surfaces,  and  at  an  equal 
rate.  The  proofs  show  quite  persuasively  that  the  leere  constructed  con- 
formably to  Tondeur's  patent,  with  the  limitations  mentioned,  have 
superseded  all  the  leers  in  this  country  in  commercial  use.  It  is  also  to 
be  observed  that  there  is  no  evidence  that  leers  of  the  Bouvy  or  BouUlet 
type  have  ever  been  used  or  constructed.  If  the  specification  which  is 
addressed  to  those  skilled  in  the  art  instructs  them  that  the  bars  arc  to  be 
located  at  some  dist^nice  above  the  floor  of  the  leer,  and  are  to  be  so  ar- 
ranged that  when  the  operating  mechanism  is  applied  to  them  they  will 
maintain  the  glass  on  practically  the  sanic  horizontal  jJane  while  ad- 
vancing it  through  the  leer,  it  is  immaterial  that  Tondeur  did  not  more 
J)recisely  jKfint  out  the  advantages  which  would  inure  from  such  an  ar- 
rangement, or  whether  he  himself  was  aware  of  these  advanUiges  at  the 
time  of  obtaining  his  patent.  The  specification  states  that  "a  space 
about  a  foot  ^eep  is  desirable  beneath  the  bars."  The  drawings  show 
the  bars  raised  some  distance  above  the  floor.  The  specification  also 
states  that  the  reciprocating  bars  are  lowered  and  the  supporting  bars 
are  raiseti  in  the  operation  of  transferring  the  glass  "to  the  extent  of 
about  one  inch."  In  view  of  these  statements  in  the  specification,  and 
what  is  shown  in  the  drawings,  it  cannot  be  affirmed  that  the  conclu- 
sions reached  by  Judge  Acheson  are  unwarrontetl,  although,  as  an  orig- 
inal proposition,  I  should  doubt  whether  the  necessjiry  limitations  are 
sufficiently  implied  from  the  s])ecilication  to  be  read  into  the  claim. 
Certainly  the  case  is  not  one  in  \vhicli  I  should  be  justified  in  refusing 
to  follow  his  decision.     A  decree  is  ordered  for  the  complainant. 
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Caufornia  Fig  Syedp  Co.  v.  Improved  Fig  Syrup  Co. 

(Cfrcitlt  Court,  jr.  D.  CaH/onita.    May  83, 1893.) 

1.  Thadb-Marks— FKAi:mLENT  Imitation— EviDENCK. 

Complainant,  "California  FiK  Syrup  Co., "manufactured  a  synip  from  flgs, and 
pat  it  up  in  packages,  having  as  a  device  thereon  a  flg  tree,  with  leaves  and  fruit,  and 
the  words  "Syrup  of  Fies, "  as  a  trade-marlc.  Respondent,  "Improved  Fig  Syrup 
Co., "  made  and  put  up  the  same  article  in  a  package  with  the  same  device  and  the 
words  "Improved  Syrup  of  Figs"  as  a  trade-mark.  Respondent,  on  remonstrance, 
chani;ed  its  devioe  to  the  figure  of  a  woman  holding  up  a  fig,  with  the  words  "Fig 
Syrup"  as  a  trade-mark,  all  of  which  occupied  the  same  place  and  space  on  the 
package  as  complainant's  device,  and  was,  besides,  an  imitation  of  complainant's 
newspaper  advertising  device.  Held,  that  complainant  was  entitled  to  an  injunc- 
tion. 

B.  Same— Effect  of  Plaixtifp's  Deception. 

The  fact  that  plaintiff's  trade-mark,  "SyrUp  of  Figs,  "being  merely  descriptive, 
was  deceptive  as  a  designation  of  the  compound,  did  not  affect  plaintilTs  right  to 
an  injunction ;  the  matter  in  controversy  being,  not  the  right  to  the  exclusive  use  o( 
the  words,  but  respondent's  simulation  of  complainant's  devices  and  packages  witli 
a  view  to  deceive  customers. 

8.  Same- Pleading. 

An  objection  to  the  bill  on  the  ground  that  it  was  nnoertain  whether  complaint 
was  made  of  the  use  of  the  words  "Fig  Syrup"  or  "Syrup  of  Pigs"bv  themselves 
or  in  combination  with  other  words,  devices,  etc., 'could  not  be  sustained;  it  being 
enough,  for  the  purposes  of  a  demurrer,  that  complainant  was  entitled  to  relief  in 
respect  of  the  combined  use,  which  was  clearly  set  forth  in  tho  bill. 

4.  Same— Partiep, 

The  bill  alleged  that  respondents  B.  and  others  were  using  respondent  corporation 
as  a  means  of  infringement,  they  being  themselves  substantiaiiy  the  corporation. 
Held,  that  the'-fi  was  no  misjoinder  in  making  them  parties  defendant. 

In  Equity.    Suit  by  the  California  Fig  Syrup  Company  against  the 
Improved  Fig  Syrup  Company.     On  demurrer  to  the  bill.     Overruled. 
(Hney,  Ckickering  tfc  Thomas  and  Pavl  Bak'^wdt,  for  complainant. 
John,  L.  Boone,  for  respondent. 

McKenna,  Circuit  Judge,  (omlb/.)  This  is  a  case  of  infringement  of 
a  trade-mark.  There  is  a  demurrer  to  the  complaint,  and  a  motion  for 
an  injunction.  The  granting  of  the  latter  is  dependent  upon  the  action 
of  the  court  on  the  former.  Tho  basis  of  the  suit  is  the  effort  of  the  re- 
spondent to  imitate  the  trade-mark  of  the  complainant,  and  to  thereby 
represent  to  the  public  that  its  goods  are  those  of  complainant.  If  the 
bill  shows  this,  the  complainant  is  entitled  to  relief.  In  McLean  v.  Flem- 
ing, 9G  U.  S.  245,  the  coiu'tsay: 

"It  is  not  necessary,  in  order  to  give  the  right  to  an  injunction,  that  the 
specific  trade-nvirk  should  be  infringed,  but  it  is  sutlicieitt  if  tho  court  sliould 
be  satisfied  that  there  whs  intent  on  the  part  of  the  respondent  to  paint  oft 
his  goods  as  the  goods  of  complainant,  and  that  he  persists,  after  being  re- 
quested to  desist." 

Citing  Woollam  v.  Raicliff,  1  Hem.  &  M.  259.  To  the  same  effect  is 
Pierce  v.  GviUnrd,  68  Cal.  68,  8  P.ic.  Rep.  645. 

The  hill  alleges  a  high  reputation  of  complainant's  compound,  ac- 
quired by  its  virtues  and  by  extensive  and  expensive  advertising,  and  also 
describes  complainant's  trade-mark,  the  form  and  size  of  the  bottle,  and 
package  used  by  it,  and  illustrates  them  by  exhibits.  It  also  describes 
the  imitations  of  respondent,  and  illustrates  them  by  exhibits.      The 
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exhibits  are  identical  in  form,  size,  and  in  device.  The  respondent 
changed  its  device,  retaining  all  other  resemblances.  The  complainant  is 
called  "California  Fig  Synip  Company,"  and  its  article  "Syrup  of  Figs;" 
the  respondent  is  called  "Improved  Fig  Syrnp  Company,"  and  its  ar- 
ticle "Improved  Syrup  of  Figs."  The  latter  letters  are  displayed  on  the 
package  in  large  type,  imitating  not  only  complainant's  name,  but  the 
style  of  letters,  while  the  word  "Improved"  is  printed  in  small  type. 
The  respondent  changed  its  device  from  a  branch  of  a  fig  tree,  with  leaves 
and  fruit, — an  exact  imitation  of  complainant's  device, — ^to  the  figure  of 
a  woman  holding  up  temptingly  a  fig  in  one  hand,  and  holding  under 
the  arm  of  the  other  a  basket  of  figs;  and  instead  of  "  Syrup  of  Figs  "  there 
is  substituted  "Fig  Syrup."  The  new  device,  with  its  accompanying 
words,  occupies  exactly  the  same  space  and  place  on  the  box  as  com- 
plainant's device,  and  is,  besides,  an  imitation  of  a  device  of  complain- 
ant used  in  the  newspaper  advertisement.  It  is  evident,  therefore,  to 
use  the  language  of  Justice  Clifford  in  McLenn  v.  Fleming, "  that  the  gen- 
eral appearance  of  respondents'  device  is  such  as  would  be  likely  to  mis- 
lead one  in  the  ordinary  course  of  purchasing  the  goods,  and  induce  him 
to  suppose  that  he  was  purchasing  the  genuine  article."  This  is  simili- 
tude enough,  and  (on  the  case  as  it  now  stands)  there  is  no  doubt  of  re- 
spondent's intention.  Its  first  and  almost  exact  imitation  of  complain- 
ant's packages  and  device  showed,  not  the  advertisement  of  a  new  article 
with  a  reputation  yet  to  make,  but  the  counterfeiting  of  an  old  article 
with  a  reputation  already  made;  and  the  change  in  the  device  was  and 
is  an  attempt  to  preserve  the  deceit,  and  yet  avoid  liability  for  it. 

But  respondent  urges  that  the  words  "Syrup  of  Figs"  are  descriptive, 
and  that  complainant  deceives  when  it  uses  them  to  designate  its  com- 
pound. The  deceit  does  not  appear  on  t;he  face  of  the  bill,  and  it  is  un- 
important if  they  are  descriptive.  The  question  is  now,  not  whether 
complainant  has  the  exclusive  right  to  use  the  words  "Syrup  of  Figs" 
or  "Fig  Syrup,"  but  it  is  whether  respondent  has,  by  use  of  them  and 
other  words,  and  by  the  other  imitations  alleged  and  exhibited,  so  far 
imitated  the  form  of  complainant's  device  and  description  to  represent 
its  goods  as  its  goods,  and  appropriate  its  reputation  and  trade.  The 
gravamai  of  the  action  is  the  simulation  of  complainant's  devices  and 
the  deception  of  purchasers.  This  is  the  principle  of  the  best-considered 
cases,  uniting  them,  notwithstanding  their  diverse  facts.  Bwton  v.  Strat- 
um, 12  Fed.  Rep.  696;  Baking  Powder  Co.  v.  Fyfe,  45  Fed.  Rep.  799; 
Nerve  Food  Co.  v.  Baumbaeh,  32  Fed.  Rep.  205;  Anotftpne,  etc.,  Sociele  v. 
Weitem  Distiiling  Co.,  48  Fed.  Rep.  417. 

Respondent  also  demurs  to  fhe  bill  on  the  ground  that  it  is  uncertain 
whether  it  complains  of  the  use  of  the  words  "Fig  Syrup"  or  "Syrup  of 
Figs"  by  themselves,  or  complains  of  them  in  combination  with  other 
words,  the  wrappers,  etc.  The  complainant  prays  for  an  injunction 
against  their  use  disjoined  or  conjoined  with  the  other  words  and  devices 
used  by  respondents.  It  is  not  necessary  now  to  pass  upon  both  claims 
for  relief;  it  is  enough,  for  the  purposes  of  this  demurrer,  that  complain- 
ant is  entitled  to  the  latter  daiiB* 
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Respondent  also  urges  that  there  is  a  misjoinder  of  [>arties  defendant. 
I  do  not  think  so.  The  bill  alleges  that  the  respondents,  Bishop  et  (tl., 
are  using  the  corporation  but  as  a  means  of  infringement;  that  they  are 
substantially  the  corporation.  In  the  case  of  Nerve  Food  Co.  v.  Baum- 
Uich,  mipra,  the  Star  Bottling  Works,  a  corporation,  was  joined  with 
the  respondent  Baunihack,  under  the  same  circumstances,  the  corpora- 
tion, namely,  belonging  to  him.  Besides,  it  is  d6ul)tful  if  the  respond- 
ents, Bishoji  el  al.,  have  not  waived  this  point  by  not  demurring  sepa- 
rately.    The  demurrer  is  overruled. 


Ualler  v.  Fox  et  al. 
(District  Court,  D.  WmMitfiton,  A'.  D.    July  96, 1898.) 

AdMIRAI.TT   JtlKISDICTIOX— MaKITIME   COXTUArT. 

Bjr  B  written  contract  a  stcainbout  was  hired  for  one  year,  the  charterer  stipulat- 
iag  that  she  should  be  used  in  cari-ying  pasoenccers  and  freight  on  the  waters  of 
Piiget  sound,  the  Strait«  of  .Tuan  do  Fuca,  and  their  tributaries;  that  the  charterer 
should  navigate,  man,  and  control  her,  bear  all  expenses  of  navigation,  supplies, 
insurance,  and  repairs,  keep  tier  bills  paid  so  us  to  pruveut  lious  from  attaching, 
pay  the  owner  a  lixed  sum  monthly  for  her  use,  and,  in  rase  of  her  loss,  the  gross 
sum  of  t8,U0U.  To  secure  performance  on  his  part  the  charterer  gave  a  bond,  with 
sureties,  in  the  sum  of  fS,(XX).  Ueld  that,  though  this  contract  (Ulfered  in  pliraso- 
ology  and  form  from  agrccuients  usual  in  shipping  transactions,  it  was  neverthe- 
less a  maritime  contract,  and  a  suit  ou  the  bond  was  a  matter  of  maritime  jurisdic- 
tion. 

In  Admiralty.  Suit  in  personam  by  Granville  0.  lialler  against  Charles 
L.  Fox,  Adolph  Bchrcns,  and  H.  \V.  Baker  on  a  bond  given  by  char- 
terer to  owner,  conditioned  for  due  pertbrniance  of  a  contract  for  ein- 
ploynaent  of  a  steamboat  for  a  specified  term.  The  sureties  filed  excep- 
tions to  the  libel  denying  tiie  jurisdiction  of  the  court.  Exceptions  over- 
ruled. 

Burke,  Shqiard  dr  Woods,  for  libelant. 

James  Hninilton  Lewis,  for  respondents. 

Hakkoki).  District  Judge.  On  September  3,  .  ^91,  the  defendant 
Fox  hired  the  steamboat  Mary  F.  Perley  for  a  term  of  one  year,  and  with 
.  her  owner,  the  libelant,  executed  a  contract  in  writing,  whereby  they 
stipulated  that  said  steamboat  should  during  said  term  be  employed  in 
carrying  passengers  and  freight  ujwn  the  waters  of  Puget  sound,  the 
•Straits  of  Juan  de  Fuca,  and  their  tributaries;  that  the  charterer  should 
navigate,  man,  and  control  her,  and  bear  all  expenses  incident  to  navi- 
•^ating  her  and  for  supplies,  insuiance,  and  repairs,  and  keep  her  billf^ 
paid  so  as  to  prevent  liens  from  attaching,  and  pay  said  owner  for  the 
use  of  said  steamboat  $130  )ier  month,  and  at  the  end  of  said  term  de- 
liver her  again  to  said  owner,  or,  in  case  of  her  loss  or  destruction,  pay 
him  the  sum  of  $8,000.  To  secure  performance  on  his  part  of  the  con- 
ditions of  said  contract,  said  Fox,  as  principal,  with  his  codefeudauts  a» 
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sureties,  gave  to  the  libelant  a  bond  in  the  penal  sum  of  18,000,  and 
this  suit  is  brought  upon  said  bond  to  recover  damages  in  the  sum  of 
85,153.45,  with  interest.  The  libel  charges  that  bj'  reason  of  .said  Fo.k 
having  absconded  without  having  paid  for  the  use  of  .said  steamboat 
accoriling  to  said  contract,  leaving  her  in  the  possession  of  other  parties, 
who  put  the  libelant  to  the  cost  of  a  suit  to  recover  possession  of  her, 
and  leaving  unpaid  bills  and  demands  for  supplies  furnished  and  serv- 
ices rendered,  and  for  expenses  and  charges  incident  to  the  use  and  navi- 
gation of  said  steamboat;  and  that  the  libelant  was  compelled  to  pay 
the  same,  with  the  fees  and  costs  of  a  suit  in  rem,  brought  against  her 
to  enforce  liens  therefor,  in  order  to  i-ecover  possession  of  said  steamboat, 
.ind  clear  her  of  liens.  The  sureties  on  said  bond  have  appeared  and 
filed  exceptions  to  the  libel,  alleging  that  the  court  is  without  jurisdic- 
tion, for  that  the  subject-matter  of  the  suit  is  not  cognizable  in  a  court 
of  admiralty. 

The  bond  in  suit  is  to  be  construed  as  if  it  contained  all  the  promises 
and  conditions  of  the  contract  between  the  libelant  and  Fox.  By  this 
the  respondents  assured  the  libelant  that  their  principal  n'onld  do  ami 
perform  the  things  specified  in  said  contract,  and  obligated  themselves 
to  pay  whatever  damages  should  result  from  any  failure  on  his  part. 
This  suit,  therefore,  is  founded  upon  a  contract  relating  directly  to  the 
employment,  navigation,  supplying,  repairing,  insumnce,  and  posses.sion 
of  a  ship.  CJontracts  touching  those  several  matters  are  subjects  of  ad- 
miralty jurisdiction  in  this  country.  De  Lucio  v.  Bolt,  2  Gall.  398;  The 
rilton,'o  Mason,  465;  Hie  Sloop  Mury,  1  Paine.  «73;  Tfic  iyinUax,  2  Pet. 
.\dm.  295;  The  Seneca,  Gilp.  10;  Inmvnnce  Co.  v.  Dunham,.\\  Wall.  1; 
The  iMtmcannn,  {Rodd  v.  HeuHL)  21  Wall.  558,  589;  TVie  Wmd/^r- 
mere,  1  Fed.  Rep.  722;  The  Oviuida,  7  Fed.  Itep.  128,  7  Sawy.  178; 
Cmd  Wrecking  Go.  v.  Phoenix  Im.  Co.,  7  Fed.  Hep.  242;  The  Gniding 
.-kar,  9  Fe<l.  Rep.  524;  Maury  v.  (hdllford,  10  Fed.  Rep.  391;  ITie  Vulnl 
Sulfi,  12  Fed.  Rep.  211;  Tlw  San  Fernmulo,  Id.  342;  The  Waubatish-ene, 
22  Fed.  Rep.  115;  The  Alberto,  24  F«l.  Hep.  381;  The  Fannie,  8  Ben. 
429;  Tlie  North  Cape,  6  Biss.  505;  The  George  T.  Kemp,  2  T^ow.  477. 

In  the  case  of  Cutler  v.  Rae,  7  How.  729,  relied  upon  by  counsel  for 
the  respondents,  a  majority  of  the  supreme  court  held  that,  in  a  suit 
against  a  conr^iguee  to  <'ollect  a  sum  claimed  as  a  contribution  in  general 
average,  on  account  of  gootls  delivered  to  him,  the  principles  of  the 
common  law  mu.st  be  applie<l,  for  by  the  maritime  law,  the  lien  upon 
the  gooils  was  discharged  by  delivery  without  creating  any  personal  lia- 
bility; that  the  implied  promise  to  pay,  arising  from  the  receipt  of  the 
goods,  was  rooted  in  the  common  law;  hence  there  was  no  maritime  con- 
tract in  the  case,  and  a  court  of  adniicalty  was  withcjut  jurisdiction. 
From  the  nature  of  the  question  which  the  court  passed  upon  the  case 
cannot  be  r^arded  a^  an  authority  applicable  to  a  ca.se  like  the  one  at 
bar,  which  is  founded  upon  a  maritime  contract.  Although  the  contract 
under  consideration  dififers  in  form  and  phraseology  from  agreements 
usual  in  shipping  and  maritime  transactions,  its  validity  as  a  maritime 
contract  is  not,  for  that  reason,  at  all  doubtful.     By  the  maritime  law 
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mere  form  is  not  r^arded  as  being  of  greater  importance  than  substance 
and  merits.  Early  in  tbe  history  of  oar  government  that  great  jurist 
Mr.  Justice  Story,  in  the  case  of  De  Lonrio  v.  Boit,  announced  the  doc- 
trine which  has  since  received  approbation  from  the  bench  and  bar  gen- 
erally, extending  the  admiralty  and  maritime  Jurisdiction  of  the  courts 
of  the  United  States  to  include  causes  of  action  arising  ex  conJt/raciu,,  which, 
in  England,  owing  to  the  jealousy  of  the  common-law  judges  and  the 
power  of  the  court  of  king's  bench  to  issue  writs  of  prohibition,  were  ex- 
cluded from  the  jurisdiction  of  the  high  court  of  admiralty.  It  was 
many  3'ears  afterwards  that  for  the  first  time  a  case  before  the  supreme 
court  afforded  an  9pportunity  for  it  to  pass  upon  precisely  the  same  ques- 
tion. But  finally,  in  the  insurance  case  of  Jjwuratice  Co.  v.  Dunham, 
the  opportunity  came,  and  in  a  learned  and  exhaustive  opinion  by  the 
late  Mr.  Justice  Bradley  the  court  sanctioned  Judge  Story's  views,  and 
settled  the  controversy  so  long  maintained  as  to  the  jurisdiction  of  the 
admiralty  courts  of  the  United  States  over  cases  founded  upon  maritime 
contracts.  Although  not  referred  to  directly,  Culler  v.  Roe  has  been  con- 
sidered as  overruled  by  that  decision.  The  district  and  circuit  courts 
have  more  than  once  treated  it  as  an  overruled  case.  See  Coa»t  Wrecking 
Go.  V.  Plioenix  Ins.  Co.,  7  Fed.  Rep.  242;  The  Han  Fa-nando,  12  Fed.  Rep. 
342.  It  is  my  opinion  that  this  suit  is  cognizable  as  an  admiralty  cause 
in  this  court,  and  that  the  exceptions  to  the  libel  are  not  well  founded. 
Exceptions  overruleil. 


Califarno  et  al.  v.  MacAndrbws  ct  aL 
{DUtrUt  Court,  S.  D.  New  York.    Jnn«  3, 1898.  • 

I.  FraOTIOI— TbNOBB— SOITTHERN  DISTRICT  Of  NkW  YORK. 

In  the  district  court  for  the  southern  district  of  New  York  a  libelant  may  at  any 
time,  on  order  of  the  court,  obtain  money  tendered  and  deposited  in  court,  suffloient 
only  being  reserved  to  cover  future  coats. 

a.  Same— Intebest. 

In  the  same  court,  when  respondent  serves  written  notice  that  he  consents  to 
libelauts  taking  an  order  for  the  withdrawal  of  the  whole  or  any  specific  portion 
of  a  sum  so  deposited  in  ttie  registry,  Interest  Oii  so  much  of  libelants'  claim  there- 
after ceases. 

In  Afimiralty.  Application  for  money  deposited  on  tender.  See  49 
Fed.  Rep.  376. 

Wing,  Shoudy  <fr  Putnam,  for  libelants. 
Wilcox,  Adams  &  Green,  for  respondents. 

Brown,  District  Judge.  i>efore  suit  the  respondents  tendered  $1 ,507.- 
39  for  freight  due.  The  libelants  declined  to  accept  that  amount,  and 
filed  their  libel  claiming  $1,603.54.  The  respondents  thereupon,  be- 
fore answer  and  in  accordance  with  rule  72  of  this  court,  deposited  the 
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aiuonat  of  their  tender  io  the  registry,  and  afterwards  pleaded  the  ten- 
der and  deposit  in  their  answer.  Upon  the  trial  the  libelants  were 
found  entitled  to  $1,603.54,  the  amount  claimed.  From  the  decree  en- 
tered for  that  sum  with  interest  ai>d  ,coste,  the  respondents  appealed  to 
the  circuit  court  of  appeals.  After  the  appeal  was  perfected,  the  libel- 
ants appUed  to  that  court  fqr  an  order  directing  the  payment  to  theor 
of  the  amount  deposited  in  this  court.  The  circuit  court  of  appeals 
declined  to  make  any  order  as  to  the  depoat,  OQ  tbe.groviud  that  it  had 
no  authority  to  interfere ;  and  thaty  as  tb^  fund  on  appeal  remained  in 
the  district  court,  the  appellate  court  had  no  control  oyer  the  fund,  of 
over  the  district  court  in  respect  to  it,  "except  when  the  cause  is  re- 
viewed and  detacmined,  and  remafuled  for  further  proceedings  in  pur^ 
suance  of  the  determination."  As  the  fund  is,  therefore,  held  to  r^ 
main  under  the  jurisdiction  of  this  court,  it  is  proper  that  any  suitable 
order  in  reference  to  it  should  be  allowed.  In  the  case  of  RaUi  v. 
Troop,  a  similar  application  was  entertained  in  the  circuit  court,  after 
an  appeal  to  the  supreme  court. 

Upon  such  a  tender  and  deposit  the  libelants  will  in  any  event  be  en- 
titled to  the  benefit  of  the  ainount  deposited.  The  effect  of  the  subse- 
quent litigation  relates  only  to  their  right  to  a  larger,sum,  or  to  the  costs 
of  litigation.  At  common  law,  when  money  is  'trtidered  and  brought 
into  court,^  the  plaintiff  is  at  all  events  entitled  to  it.  1  Saund.  33,  note 
2;  The  Rosaend  Castle,  SO  F*ed.  Rep.  462,  484,  and  casei  there  cited. 
In  the  last  case  it  was  considered  by  this  court  that  rule  72,  requiring 
the  tender  to  be  deposited  in  court,  was  designed  to  adopt  to  that  extent 
the  common-law  practice.  If  so,  the  deposit  should  be  deemed  to  be 
availaUe  to  the  libelant  as  on  a  cotumon-law  deposii.  Taylor  v.  Bai/- 
road  Co.,  119  N  Y.  561,  23  N.  E.  Rep.  1106.  Rule  72,  moreover, 
expressly  provides  that  the  tender  deposited  in  court  shall  "  abide  the 
order,  or  decree,  to  be  made  in  the  matter;"  The  effect  of  the  rule, 
therefore,  is  to  make  the  moneys  deposited  under  it  practically  the 
moneys  of  the  plaintiff,  obtainable  at  any  time  through  the  order  of  the 
court  upon  such  terms  as  may  be  just.  "  " 

By  the  Code  of  Civil  Procedure  of  this  state,  (section  732,)  the  tight 
of  the  plaintiff  to  take  out  money  so  paid  in,  is  recogniaed;  and  this  is 
in  accord  with  the  ordinary  practice  in  this  court  upon  the  consent  and 
stipulation  of  the  parties.  Sueh  a  cowrse  is  advantageous  to  bdth  ^ar- 
iiea,  as  it  saves  to  one  or  the  other  the  loss  of  intetcat  whioh  must  aribe 
if  the  deposit  remains  in  the  registry  during  a  long  liti^tiaiv.  And 
as  the  libelant  is  entitled,  in  any  event,  to  the' benfefit  of  the  whole  de- 
posit, neither  party  can  be  benefited  by,  or  havie  any^  interest  in,  the 
detention  of  the  fund  in  the  registry  during  the  subsequent  litigatioQ, 
beyond  what  is  necessary  fat  a  reasonable  ihdeninity  against  ^ture 
costs.  ' 

It  is  but  just,  however,  that  the  respondent,  -who  has  paid  his  money 
into  court,  should  not  be  i^equited,  in  case  of  his  ultintfit^'  success,  after 
appeal  it  may  be^  to  look  to  the  security  of  the  libelantfs  bond  alraier  for 
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the  considerable  amount  of  costs  which  in  that  case  woulcl  accnie  in 
his  favor.  Complete  equity  will  be  done,  and  the  interests  of  both  par- 
ties subserved,  if  a  sufficient  sum  be  reserved  to  cover  all  such  prospective 
costs,  and  the  residue  of  the  fond  be  at  once  paid  over  to  the  libelant. 
If  the  dei^ndant  fail  in  his  defense,  he  will  by  this  means  be  at  letust 
'saved  a  considerable  difference  in  interest  upon  the  amount  so  paid 
over. 

An  order  may  be  entered  in  accordance  herewith,  reserving  $300  f<» 
future  costs  in  this  action.  Such  will  be  the  future  practice.  Here- 
after, also,  on  written  notice  of  the  respondent's  consent  that  the  libel- 
ant may  take  an  order  for  the  withdrawal  of  the  whole  or  any  specific 
portion  of  the  sum  tendered,  interest  on  so  much  of  the  libelant's  claim 
will  thereafter  cease. 


The  Bentoh. 
UiTiTED  States  v.  Roehkig  el  oL 
(ZMmtM  court,  E.  D.  MU$outi,  S.  D.    Jbm  1^  UM.} 
(Na  8,491.) 

L  BaiBHKe— PpBMO  Rboulations— Passenobr  Boats  CABSTixe  Oiu 

BiBv.  St.  (  4472,  forbidding  the  conveying  of  petroleum  and  other  laflammrtrie  »p- 
tiolM  on  pMsenger  steamers,  provides  that  **  re&ned  petroleuin,  whiek  will  not  ig- 
lAta  at  a  t«mperature  less  than  IIC  deg.  of  Fahrenheit  thermometer,  may  be  carried 
•a  board  aucn  steamers  upon  routes  where  there  is  no  other  pracUoable  mode  of 
transporting  it. "  Htld,  tnat  petroleum  of  tbe  required  test  could  not  be  carried 
•n  a  passenger  steamer  to  a  point  of  transshipment,  when  it  was  practicable  to 
transport  snob  petroleum  by  rail  for  about  the  same  rate,  although  there  was  ae- 
rail  route  fran  the  point  of  transahipmeat  to  the  point  of  consigniMat. 

I,   BaMB — "PrACTICABLK"  TKAKSrORTATIOK. 

The  word  "practicable, "  as  used  in  tbe  statute,  means  commercially  praotloablov 
aa  distinguisbed  from  physically  or  mechanically  praoticable.  U.  &  T.  Thont- 
buro,  «  F«i.  Rep.  41,  and  U.  S.  ▼.  Wite,  7  Fed.  Bsp.  ISW,  foUowed. 

In  Admiralty.  libel  of  Information  against  Robert  Roehrig  and  Mrs.. 
J.  R.  Em,  owners  of  the  steamer  Benton,  for  transporting  coal  oil  and  gaso- 
line on  a  passenger  steamboat  contrary  to  the  provisions  of  Rev.  St.  f 
4472.     Judgment  for  tbe  United  States. 

The  said  section  jHTOvides  that  "no  loose  hay,  loose  cotton,  or  loose 
hemp,  camphene,  nitroglycerine,  naphtha,  benzine,  benzole,  coal  oil, 
crude  or  refined  i>etroleum,  or  other  like  explosive  homing  fluids,  or 
like  dangerous  articles,  shall  be  carried  as  freight  or  used  as  storet  on 
any  steamer  carrying  passengers.  •  *  *  Refined  petroleum,  which 
will  not  ignite  at  a  temperature  less  than  110  d^.  of  Fahrenheit  ther- 
mometer, may  be  carriied  on  board  such  steamer  upon  routes  where  there 
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is  no  other  practicable  mode  <»;  transporting  it,  under  such  regulations 
as  shall  be  prescribed  by  the  board  of  supervising  inspectors,  with  the 
approval  of  the  secretary  of  the  treasury,"  etc.  It  was  admitted  that 
the  gasoline  was  carried  contrary  to  the  statute,  and  as  to  the  coal  oil 
the  facts  were  agreed  substantially  as  follows:  The  Benton  was  engaged 
in  navigating  the  Mississippi  and  Missouri  rivers,  and  the  steamboat 
Annie  Ddl  was  engaged  in  navigating  tlie  Osage  river.  There  wa.s  a 
contract  between  them  whereby  the  Annie  Dell  receivetl  directly  from 
the  Benton  freight  which  was  to  be  carried  up  the  Osage.  On  June 
24  and  on  August  10,  1891,  the  Benton  received,  at  St.  Louis,  certain 
barrels  of  refined  petroleum,  which,  as  declaiedin  the  statement  of  facts, 
'*  would  not  ignite  at  less  than  100  [it  should  be  110]  d«^.  Fahrenheit." 
One  of  these  shipments  was  put  on  the  wiiarf  at  Bonnett's  Mills,  and 
the  other  at  Osage  City,  both  in  the  state  of  Missouri,  and  from  there 
were  taken  on  board  by  the  Annie  Dell,  and  carried  to  points  on  the 
Usage  river.  There  were  railroad  linos  from  St.  Ix)uis  to  Bonnett's 
Mills  and  to  Osage  City,  but  not  to  the  points  on  the  Osage  rivei  to 
which  the  goods  were  consigned.  The  difference  b  Hween  the  steamboat 
and  rail  rates  between  the  first  mentioned  points  was  Insignificant. 

Geo.  D.  Reynolds,  U.  S.  Atty. 

Elaieimis  Snvith,  for  defendants.  . 

Thayek,  District  Judge.  Under  the  agreed  statement  it  does  not  ap- 
pear that  the  steamer  had  the  right,  under  any  circumstances,  to  carry 
the  coal  oil  in  question,  as  tlie  statement  of  facts  recites  that  the 
coal  oil  carried  would  not  ignite  "at  less  than  100  deg.  Falirenheit/' 
The  inference  is  that  it  would  ignite  above  that  temperature.  It  will 
be  observed  that  coal  oil  cannot  be  carried,  under  any  circumstances,  on 
a  passenger  steamer,  unless  it  will  bear  a  test  of  110  deg.  Fahrenheit. 
Rev.  St.  §  4472.  I  presume,  however,  that  the  stipulation  was  intended 
to  read  "110  deg.,"  and  will  accordingly  decide  the  ca.se on  that  assump- 
tion. The  word  "  practicable,"  as  used  in  the  statute,  (section  4472,) 
has  been  held  to  mean  "commercially  practicable,"  as  distinguisheti 
from  "physically  or  mechanicall}'  practicable,"  and  that  seems  to  be  a 
very  reasonable,  if  not  a  neces-sary ,  interpretation  of  the  statute.  U.  S.  v. 
Wue  and  U.  S.  v.  Tlwmhurg,  (5  Fed.  Rep.  41,  and  7  Fed.  Rep.  190. 
It  appears  from  the  agreed  statement  that  there  was  a  practicable  mode 
of  transporting  the  coal  oil  iji  question  from  St.  Louis  to  Osage  City  and 
Bonnett's  Mills  otherwise  than  by  steamer.  It  might  have  beeen  carried 
by  rail  between  those  jioints  for  about  the  same  price  charged  by  the 
steamer.  On  the  other  hand,  it  appears  that  there  was  no  practicable 
mode  of  transi>orting  it  from  Osage  City  and  Bonnett's  Mills  to  the 
points  further  up  the  Osage  river  to  which  it  was  destined  than  by 
steamer.  Does  this  latter  fact  render  the  transportation  of  the  commod- 
ity from  St.  Louis  to  Osage  City  and  Bonnett's  Mills  by  a  passenger 
steamer  lawful?  The  court  decides  this  question  in  the  negative.  It 
was  not  commercially  impracticable,  as  the  agreed  statement  shows,  to 
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ship  the  oil  to  its  nltimate  destination  partly  by  rail  &iv\  partly  hy  water. 
It  had  to  be  unloaded,  in  any  event,  at  Osage  City  and  Bonnetts  Mills, 
and  to  be  thence  forwarded  to  its  destination  by  another  steamer,  as  the 
steamers  that  ply  on  the  Missouri  river  cannot  ordinarily  ascend  the 
Osage;  and  the  total  cost  of  transportation  over  the  whole  route,  if  carried 
from  St.  Louis  to  the  latter  place  by  roil,  would  not,  as  it  seems,  have 
been  materially  greater  than  if  carried  for  the  whole  distance  bj'  water. 
If  it  be  conceded  that  inflammable  commodities,  like  coal  oil,  cAn  be  law- 
f\illy  carried  on  passenger  steamers  merely  because  the  ultimate  point  of 
destination  is  a  short  distance  off  the  line  of  a  railroad,  then  it  would  fre- 
quently happen  that  such  commodities  would  be  carried  for  long  distances 
by  water,  thereby  enhancing  the  dangers  of  travel  and  defeating  the  be- 
neficent purposes  of  the  act.  The  court  is  accordingly  of  the  opinion 
that  when,  as  in  the  present  case,  it  is  commercially  practicable  to  trans- 
port such  a  commodity  as  coal  oil  by  rail  for  a  considerable  portion  of 
the  distance  to  be  covered,  and  thence  by  water  to  its  ultimate  destina- 
tion, that  metfiod  of  transportation  is  the  only  one  .that  can  be  lawfully 
employed,  even  though  it  is  possible  to  transport  it  for  the  entire  dis- 
tance by  water,  and  not  possible  to  transport  it  the  entire  distance  by 
rail.  Entertaining  these  views,  judgment  will  be  entered  for  the  govern- 
ment on  the  second  count,  and  also  on-  the  first  count,  of  the  informa- 
tion. 
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Boston  &  A.  R.  Co.  el  dl.  v.  Pullman's  Palace  Cab  Co. 

{Circuit  Court  of  Appeals,  Flnt  Circuit.    August  2, 1898.) 

Na9. 

Aftbaiablb  Obdebs  —  IxTERi/MirTOBT  Dkcrcb  —  Fatbkts — Cntourr  Cotntn  OF  Ap- 
peal. 

In  a  suit  for  inf  ringemeot  of  a  patent  tbe  asual  decree  for  a  perpetual  iojuootion 
and  accountioK  was  passed  after  a  fuU  heariog  on  tbe  merits.  More  than  two 
months  thereafter  defendant  petitioned  for  a  rehearing  and  dissolution  of  the  in- 
junction, which  was  afterwards  denied.  Fending  this  petition  the  oiroolt  court  of 
appeals  was  created,  field  that,  assumine  the  decree  for  injunction  and  account- 
ing to  be  an  interlocutory  decree,  from  which  an  appeal  would  lie  to  that  court 
within  30  days  under  section  7  of  the  act  creating  it,  (Act  March  8,  1801;  Supp. 
Kev.  St.  901, J  yet  the  order  denying  tl^e  rebeariog  was  not  appoalable^  for  it  was 
not  an  interlocutory  decree  or  order  continuing  an  injunction,  within  the  meaning 
pt  that  section,  and  it  is  immaterial  that  there  was  no  right  of  appeal  at  (be  tiino 
the  iojunctiou  was  granted. 

Appeal  from  the  Circuit  Court  of  tbe  United  States  for  the  District 
of  Massachusetts.     Appeal  dismissed. 

CaugUn  Browne,  for  appellants.  C.  K.  Offield,  Frederick  P.  I^,  and 
John  S.  Runndls,  for  appellees. 

Before  Putnam,  Circuit  Judge,  and  Nei.son  and  Webb,  District 
Judges. 

PuTNAU,  Circuit  Judge.  This  is  a  bill  in  equity,  brought  in  the  cir- 
cuit court  for  the  district  of  Massachusetts  by  the  Pullman's  Palace  Car 
Company  against  the  appellants,  for  an  'alleged  infringennent  of  patents 
owned  by  the  complainant.  On  the  hearing  of  the  merits  on  bill,  an- 
swer and  proofs,  a  decree  for  a  perpetual  injunction  and  for  an  account- 
ing was  passed  by  the  circuit  court.  October  9,  1890.  44  Fed.  Rep. 
195.  October  11,  1890,  an  injunction  writ  was  issued,  aa  ordered  by 
the  decree,  and  October  13,  1890,  tlie  writ  was  returned  duly  served. 
February  26,  1891,  the  respondents  in  the  circuit  court  filed  a  petition 
far  a  rehearing  and  a  dissolution  of  the  injunction.  September  8,  1891, 
after  the  act  establishing  this  court  was  approved,  the  circuit  court  de- 
nied the  petition  for  a  rehearing;  and  again,  December  1,  1891,  the 
''foUowing  order  was  entered: 

"And  now,  to  wit,  Decemt>er  1.  1891,  it  is  ordered  that  the  petition  filed 
February  26,  1891,  for  dissolution  of  the  injunction  herein,  be  denied." 

December  28,  1891,  the  original  respondents  filed  a  petition  for  an 
appeal  to  this  court,  which  was  allowed,  with  an  assignment  of  errors  as 
follows: 

"That  the  conrt  erred  in  denying  the  defendants'  said  petition  for  dissoln- 
tjon  of  injunction  upon  tlie  fucts  shown  in  support  thereof.  That  the  order 
denying  the  petition  for  dissolulioii  of  the  injunction  was,  in  effect,  an  order 
continuing  the  injunction;  and  that  the  court  erred  in  continuing  the  injunc- 
tion upon  the  facts  shown  in  support  of  tlie  petition  for  dissolution  thereof." 

•  Tbe  appeal  wwaduly  entered  in  this  court,  and  the  original  complain- 
ant, now  the  appellee,  seasonably — March  19,  1892 —  filed  a  motion  to 
f.5lF.no.7— 20 
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The  answer  alleges,  among  other  things,  that  said  bank  shares  were 
not  assessed  at  their  fair  cash  value,  and  that  on  the  1st  day  of  May, 
1891,  the  market  value  of  the  shares,  after  deducting  the  real  estate 
owned  by  the  bank,  as  shown  by  actual  sales,  was  S^O  per  share,  but 
that  the  value  of  said  shares,  based  upon  the  actual  value  of  the  assets 
of  the  bank  on  May  1,  1891,  as  would'  have  appeared  had  the  bank 
been  wound  up  on  that  day,  was  much  less  than  $240  per  share,  the 
difference  being  due  to  the  ignorance  of  the  public  of  the  true  state  of 
the  assets  of  the  bank ;  that  on  November  1st,  the  comptroller  being 
satisfied  that  the  bank  was  insolvent,  ordered  its  doors  to  be  closed,  and 
a  bank  examiner  to  take  possession  of  its  property,  and  that  subse- 
quently the  defendant  was  appointed  receiver,  and  took  possession  of  the 
assets  of  the  bank,  and  is  now  engaged  in  converting  them  into  money, 
for  equal  distribution  among  the  creditors  of  the  bank ;  that  such  funds 
are  not  liable  for  taxes  assessed  upon  the  shareholders,  and  that  the 
plaintiff  has  no  claim  proveable  against  such  funds. 

This  suit  was  brought  February  6,  1892,  several  months  after  the 
bank  became  insolvent.  It  was  decided  in  McCuUoch  v.  Maryland,  4 
Wheat.  316,  that  a  state  law  taxing  a  national  bank  was  unconstitu- 
tional, on  the  ground  that  the  power  to  tax  implied  the  power  to  de- 
stroy. It  has  been  held,  however,  by  the  supreme  court,  that  a  stat- 
ute similar  to  that  of  Massachusetts  was  not  unconstitutional,  for  the 
reason  that  such  a  tax  is  not  a  tax  upon  the  capital  of  the  bank,  but  a 
tax  upon  the  shareholders  on  account  of  their  shares.  National  Bank 
V.  Com.,  9  Wall.  353 ;  New  Means  v.  Houston,  119  U.  S.  265,  7  Sup. 
Ct.  Rep.  198  ;  Railroad  Co.  v.  Petimykania,  134  U.  S.  232,  10  Sup. 
Ct.  Rep.  633. 

The  only  question  which  arises  in  this  case  is  whether,  under  the 
state  of  facts  here  presented,  the  receiver  is  liable.  It  appears  that  at 
the  time  this  suit  was  brought  the  assets  of  the  bank  were  in  the  hands 
of  a  receiver,  and  that  the  property  representing  the  capital  stock  had 
been  swept  away.  This  tax,  therefore,  if  held  to  be  valid,  is  not  a  tax 
upon  the  shareholders,  but  a  tax  upon  the  assets  of  the  bank  which  be- 
long to  the  creditors.  If  the  tax  is  paid  by  the  bank,  it  can  have  no 
lien  upon  the  shares  of  stock  for  repayment,  as  provided  by  section  10 
of  the  statute  above  cited,  because  the  property  representing  such  shares 
has  ceased  to  exist.  Under  these  circumstances,  I  do  not  think  that  the 
receiver  can  be  held  liable  for  this  tax,  or  that  it  is  a  provable  claim 
against  the  assets  in  his  hatuls.  This  case  cannot  be  said  to  come 
within  the  reasoning  of  the  rule  laid  down  in  National  Bank  v.  Com., 
supra.  If  the  action  against  the  bank  under  the  statute  makes  the  bank 
the  agent  of  the  state  to  collect  the  tax,  or  if  the  action  is  to  be  con- 
sidered in  effect  a  form  of  trustee  process  for  attaching  the  funds  of  tlie 
shareholders  in  the  hands  of  the  bank,  it  is  too  late  to  bring  suit  after 
the  funds  are  no  lotiger  in  existence  from  which  the  bank  can  reimburse 
itself.     Bill  dismissed,  with  costs. 
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•Is,  and  after  the  other  company  had  made  large  expenditures  on  the  faith  thereof, 
the  Union  Paciflc  CompaoT  was  estopped  to  deny  its  ralidity,  because  it  was  never 
formally  approved  by  toe  board  of  directors,  or  because  the  calls  for  the  meetinga 
of  the  executive  committee  and  of  the  stockholders,  respectively,  at  which  the  con- 
tract was  approved,  gave  oo  notice  that  this  business  wovld  come  up  for  conaidar*- 
tlon. 
t.  Same— Con  thaot  fok  999  Tears— Effect  of  Ezpikation  of  Chabtbb. 

The  fact  that  the  contraot  was  for  999  years,  while  the  charter  of  the  plaintlS' 
company  would  expire  in  about  4U  years,  did  not  render  the  contraot  void,  espe- 
cially as  the  charter  contained  a  provision  that  it  might  bo  renewed  from  time  tA- 
time,  and  ks  the  contract  was  expressly  made  binding  upon  the  assigns  and  ano- 
oessors  of  the  parties. 

7.  BaMB— GoKSIDIItATIOK— To  WSOM  FAttl, 

Where  one  railroad  company  owns  substantially  all  the  stock  and  bonds  of  another- 
rallroad  company,  a  lease  of  the  latter's  line  for  rent  to  be  paid  to  the  former  com- 
pany is  not  void,  for  want  of  consideration,  since  the  rent  goes  to  the  real  owner. 
47  Fed.  Rep.  16,  affirmed. 
&  Bamb— BPKomo  Performasck— BvioBNOB — DisoRBTiox  or  Trial  Cocr. 

In  a  suit  for  speoiSc  performance  of  a  contract,  whereby  defendant  ralliyad  eoa- 
pany  aRreed  to  let  plaintiff  company  into  the  joint  use  of  ita  bridg^e  across  the  Mia- 
•onrl  river  between  the  states  of  Iowa  and  Nebraska,  it  was  within  the  discretion 
of  the  trial  court  to  deny  a  motion  made  at  final  argument,  after  the  testimony  had 
been  dosed,  to  permit  the  introdnction  of  evidence  that  plaintiff  had  never  complied, 
with  the  Nebraska  statntea  prescribing  the  conditions  on  which  it  was  entitled  tar 
enter  the  state,  and  that,  therefore,  the  contract  was  aot  mutnaUy  enforceable, 
f.  Bame— SPBOino  Perforhamob. 

The  specific  performance  of  a  contract,  whereby  one  railroad  lete  another  into  the 
Joint  use  of  its  bridge  and  terminals,  will  not  be  refused  because  the  acts  to  be  per- 
lonned  are  numerous  and  oomnlioated,  and  are  to  extend  through  a  long  term  of' 
▼ears.    Joy  r.  City  of  St.  LouU,  188  U.  S.  1. 11  Bup.  Ct  Rep.  848,  followed.    47  Fed. 
Rep.  16,  affirmed. 
U.  Bamb— Provision  fob  Arbitratiox. 

The  general  rule  that  an  agreement  to  submit  a  controversy  to  arbitration  cannot' 
be  specifically  enforced  will  not  prevent  the  enforoement  of  the  contract  between 
the  two  companies;  it  appearing  that  the  stipulation  to  submit  to  cetereea  is  not  of ' 
the  essence  of  the  agreement,  but  relates  merely  to  differences  that  may  arise  re- 
pecting  the  minor  details  of  ita  execution. 
11.  Samb— Adbquaot  or  Cohsidbratios. 

The  contract  having  been  entered  into,  on  the  part  of  the  Union  Pacific  Company, 
by  men  of  loni?  experience  in  railroad  affairs,  who  had  the  best  means  of  infor- 
mation regarding  the  subiect-matter,  at  rentals  named  by  tkiam,  acting  in  good: 
taixh,  and  for  the  purpose  of  preventing  the  construction  of  a  rival  bridge  then  in . 
contemplation  by  the  plaintiff  and  another  company,  and  the  plaintiff  company 
having  expended  over  il,(WU,UUO  in  the  ooostruction  of  a  oonnecting  line,  speoillo 
performance  of  the  contract  will  not  be  refused  on  the  ground  «f  as  allegM  in- 
adequacy of  consideration.    47  Fed.  Rep.  16,  affirmed. 

Appeal  from  the  Circait  Court  of  the  United  States  for  the  District  oh 
Nebraska.     Affirmed. 

Statement  by  Sanborn,  Circuit  Judge: 

These  were  suits  brought  by  the  appellees  in  the  district  court  of  Doug- 
las county,  Nebraska,  in  January,  1891,  to  compel  the  specific  perform- 
ance of  two  contracts,  dated  May  1 ,  1890.  The  suits  were  immediately  re- 
moved on  petition  of  appellants  to  the  Unitetl  States  circuit  court  for 
the  district  of  Nebraska,  where  they  were  heard  by  Mr.  Justice  Brewbb, 
and  decrees  entered  for  appellees,  from  which  these  appeals  are  taken. 

To  one  of  these  contracts  the  Union  Pacific  Railway  Company,  the- 
Omaha  &  Republican  Valley  Railway  Company,  and  the  Salina  &  South- 
western Railway  Company  are  parties  on  one  side,  and  the  Chicago,  Bock 
Island  &  Pacific  Railway  Company  and  the  Chicago,  Kansas  <fe  Nebraska. 
Railway  Company,  on  the  other.     The  other  contract  was  between  the- 
Union  Pacific  Railway  Company  and  the  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company.     In  this  statement,  and  in  the  opinion,  the  Union' 


Digitized  by 


Google 


UNION    PAC.   RY.  CO.  T.  CHICAGO,  R.   I.  &    P.  RY.  00.  31 1 

Pacific  Railway  Company  is  called  the  "Pacific  Company;"  theOn)aba& 
Republican  Valley  Railway  Company, the"RepublicanVa]leyCompany;" 
the  Salina&SouUiwestern  Railway  Company,  the  "Salina  Company;"  the 
Chicago,  Rock  Island  &  Pacific  Railway  Company,  the"Rock  Island  Com- 
pany;" the  Chicago,  Kansas  &  Nebraska  Railway  Company,  the  "Kansas 
Company;"  and  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Com|)ahy, 
the  "rit.  Paul  Company."  The  Pacific  Company  owned  nearly  all  the 
stock  and  bonds,  elected  the  directors,  and  built,  controlled ,  and  operated 
the  railroads  of  the  Republican  Valley  and  Salina  Companies;  and  the 
Rock  Island  Company  operated  the.rcMuls  of  the  Kansas  Company  und^r 
a  lease  lor  999  years;  so  that  in  reality  the  Pacific  Company  and  the 
Rock  Island  Company  were  the  only  parties  in  interest  in  the  Rock 
Island  Company's  contract. 

The  negotiations  that  led  to  these  contracts  commenced  about  the 
let  of  March,  1890,  and  the  contracts  were  formulated  and  signed  by 
the  various  officers  of  the  corporations  before  the  middle  of  May  in 
that  year.  The  Pacific  Company  at  this  time  controlled  and  operated 
more  than  5,000  miles  of  railroads;  among  others,  a  main  line  extend- 
ing from  Council  BluiiJs,  Iowa,  by  way  of  Omaha  and  Valley  Station, 
Xeb.,  to  Ogden,  in  Utah  territory,  a  distance  of  about  1,100  miles;  a 
main  line  from  Kansas  City,  Mo.,  by  way  of  Topeka  and  Salina^  Kiui., 
to  Denver,  Colo.;  the  Republican  Valley  Railroad,  extending  from  Val- 
ley Station,  Neb.,  by  way  of  Lincoln  and  Beatrice,  in  that  state,  to 
Manhattan,  Kan.;  the  Salina  Company's  railroad,  extending  from  Sa- 
lina to  McPherson.in  Kansas;  a  railroad  extending  from  Hutchinson, 
Kan.,  to  the  southern  border  of  that  state;  and  other  auxiliary  roads. 
The  Rock  Island  Company  owned  and  operated  a  line  of  railway  ex- 
tending irom  Chicago,  by  way  of  Davenport,  to  Council  BlufTs,  Iowa, 
and  from  Davenport  to  St.  Joseph,  Mo.  As  the  owner  of  the  latter 
line,  and  lessee  of  the  railroads  pf  the  Kansas  Company  and  other  cor- 
porations, it  controlled  and  operated  a  thrr>ugh  line  of  railway  from 
Chicago,  by  way  of  Davenport,  Iowa,  St.  Joseph, Mo.,  and  Beatrice, 
Neb.,  to  Colorado  Springs  and  Denver,  Colo. ;  a  line  from  St.  .Tosepli, 
Mo.,  by  way  of  Uoiton,  Topeka,  and  Hutcliinsou,  to  Liberal,  Kan.; 
and  such  other  lines  that  it  controlled  and  operated,  in  the  aggregate, 
more  than  3,000  miles  of  railway.  The  St.  Paul  Company  was  operat- 
ing more  than  6,000  miles  of  railroad,  and  one  of  its  lines  extended 
from  Chicago  to  Council  BlufTs,  Iowa. 

Earl}'  in  1890  the  Rock  Island  Company  determined  to  connect  its 
line  from  Chicago  to  Council  Bluff's  with  its  more  southerly  line  to  Col- 
orado Springs  by  constructing  a  bridge  across  the  Missouri  river  at  Coun- 
cil Bluffs,  and  a  railroad  from  its  terminus  in  that  state,  by  way  of 
Omaha,  South  Omaha,  and  Lincoln  to  Beatrice,  Neb.,  thereby  shorten- 
ing its  line  from  Chicago  to  Denver  and  Colorado  Springs;  and  the  St. 
Paul  Company  joined  in  the  undertaking  in  order  to  extend  its  line  from 
Chicago  to  Council  Bluffs  on  to  Omaha  and  South  Omaha.  To  accon»- 
plish  this  purpose,  these  companies  caused  a  corporation,  with  the  nec- 
essary powers,  to  be  created,  obtained  for  it  by  act  of  congress  the  nee- 
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essary  franchise  to  build  and  operate  the  bridge,  made  the  preliminary 
surveys  and  estimates,  showing  the  probable  cost  of  construction  to  be 
about  $2,500,000,  and  were  proceeding  to  raise  the  necessary  funds 
when  the  Ricific  Company  requested  them  to  suspend  operations,  and 
proposed  to  make  a  trackage  arrangement  with  them  by  which  they 
could  use  the  bridge  and  certain  tracks  of  the  Pacific  Company  between 
Council  Bluffs  and  South  Omaha  for  their  terminal  facilities  in  Omaha 
and  South  Omaha,  and  to  complete  the  continuous  line  desired  by  the 
Kock  Island  Company.  By  direction  of  the  president  and  at  least  two  of 
the  directors  of  tlie  Pacific  Company,  its  chief  of  construction  and  two 
of  its  directors  requested  and  obtained  a  meeting  with  the  presidents  of 
the  Rock  Island  and  the  St.  Paul  Companies,  and  there  agreed  with 
them  upon  the  terms  of  the  contracts  in  question.  From  memoranda 
there  made  by  the  chief  of  construction  of  the  Pacific  Company,  the 
contracts  were  subsequently  drawn.  They  were  examined  and  approved 
by  the  general  solicitor  of  the  Pacific  Company  at  Omaha.  The  execu- 
tive committee  of  the  board  of  directors  of  that  company  had  a  meeting 
on  April  22,  1890,  at  which  six  of  the  seven  members  of  that  commit- 
tee were  present,  considered  and  unanimously  voted  to  approve  of  the 
contracts  and  authorize  the  president  to  execute  them;  but  the  custom 
of  the  secretary  had  been  not  to  specify  in  the  calls  of  the  meetings  of 
this  committee  the  subjects  to  be  considered  thereat,  and  the  call  of  this 
meeting  did  not  state  that  the  subject-matter  of  these  contracts  would  be 
there  considered.  At  the  annual  meeting  of  the  stockholders  of  this 
company  held  on  the  30th  day  of  April,  1890,  at  wbich  more  than  two 
thirds  of  the  stock  was  represented,  these  contracts  and  the  action  of  the 
executive  committee  thereon  were  considered,  and  resolutions  unani- 
mous!}' passed  approving  and  ratifying  the  contracts  and  the  action  of 
the  committee  authorizing  their  execution;  but  the  call  of  this  annual 
meeting  did  not  state  that  the  subject-matter  of  these  contracts  would  be 
considered  thereat,  but  stated  that  certain  other  subjects  were  to  be  con- 
sidered, and  that  the  meeting  was  "for  the  choice  of  directors  for  the 
coming  year,  and  the  transaction  of  any  other  business  which  may  le- 
gally come  before  the  meeting."  The  resolution  approving  the  coutract 
with  the  Rock  Island  Company  read  as  follows: 

"Resolved,  that  the  agreement  between  the  Union  Pacific  Railway  Company, 
the  Omaha  and  Republican  Valley  Railway  Company,  the  Salina  and  Soutli- 
western  Railway  Company,  and  the  Chicago,  Rock  Island  and  PaciUc  Rnilway 
Company,  and  the  Chicago,  Kansas  &  Nebraska  Railway  Company,  dated 
May  1,  1890,  (a  copy  of  which  is  herewith  subiuitted,)  granting  to  the  two 
last-named  companies  trackage  rights  over  this  company's  lines  from  Coun- 
cil BluSs  to  Omaha,  including  the  Omaha  bridge,  and  the  lines  of  this  com- 
pany's Omaha  and  Republican  Valley  branch,  from  Lincoln  to  Beatrice.  Ne- 
braska, and  providing,  further,  for  the  use  by  this  company  of  the  Chicago. 
Kansas  and  Nebraska  Railway  Company's  lines  between  MuPherson  and 
South  Hutchinson,  Kansas,  and  the  line  from  South  Omaha  to  Lincoln,  Ne- 
braska, on  the  terms  therein  provided  for,  be  and  is  hereby  approved,  and  the 
action  of  the  executive  committee  in  authorizing  the  execution  thereof  is 
hereby  ratified,  approved,  and  conllrraed." 
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The  president  of  the  Pacific  Company  signed  and  acknowledged  the 
contracts  on  behalf  of  that  company,  and  the  secretary  attested  them  and 
affixed  the  corporate  sea]  thereto.  The  contracts  so  executed,  with  cop- 
ies of  the  resolution  of  the  meeting  of  the  stockholders  approving  and 
ratifying  them,  were  immediately  delivered  to  the  Rock  Island  Company 
and  the  St.  Paul  Company,  and  the  Pacific  Company  immediately  en- 
tered upon  the  enjoyment  of  the  portion  of  the  contract  beneficial  to  it- 
self. It  is  conceded  that  the  board  of  directors  and  the  body  of  the 
stockholders  of  each  corporation  ttiat  is  a  party  to  these  contracts,  the 
Pacific  Company  alone  excepted,  took  proper  action  to  authorize  or  rat- 
ify the  execution  of  the  contracts  of  their  respective  corporations,  and 
that  the  formal  execution  of  the  contracts  by  all  the  parties  to  them  was 
sufficient.  These  contracts  are  long,  and  only  those  stipulations  that 
are  material  to  the  determination  of  the  questions  presented  here  will  be 
stated.  The  contract  with  the  Rock  Island  Company  provides  that 
"the  Pacific  Company  hereby  lets  the  Rock  Island  Company  into  the 
full,  equal,  and  joint  possession  and  use  of  its  main  and  passing  tracks 
now  located  and  established,  or  which  may  be  hereafter  located  and  es- 
tablished, between  the  terminus  of  such  tracks  in  the  city  of  Council 
Blufis,  in  the  state  of  Iowa,  and  a  line  drawn  at  a  right  angle  across  said 
tracks  within  one  and  one  half  miles  southerly  from  the  present  passen- 
ger station  of  South  Omaha,  in  the  state  of  Nebraska,  including  the 
bridge  on  which  said  tracks  extend  across  the  Missouri  river,  between 
said  cities  of  Council  Bluffs  and  Omaha;  connections  with  Union  Depot 
tracks  in  Omaha,  the  side  or  spur  track  leading  from  its  main  tracks  to 
the  lower  grade  of  the  Pacific  Company's  sidings  and  spur  tracks  in 
Omaha,  and  such  extension  thereof  as  may  be  hereafter  made;  side 
tracks  in  Omaha  on  which  to  receive  and  deliver  to  the  Rock  Island 
Company  freight  that  may  be  handled  through  the  wareliouses  or 
switched  by  the  Pacific  Company;  the  connections  with  the  Union 
Stock  Yards  at  South  Omaha,  and  conveniently  located  grounds  in  South 
Omaha,  on  which  the  Rock  Island  Company  may  construct,  maintain, 
and  exclusively  use  a  track  or  tracks  three  thousand  (3,000)  feet  in 
length  for  the  storage  of  cars  and  other  purposes,  for  the  term  of  nine 
hundred  and  ninety-nine  (999)  years,  commencing  on  the  first  day  of 
May  in  the  current  year;  for  which  possession  and  use  the  Rock  Island 
Company  coveixants  to  pay  to  the  order  of  the  said  Pacific  Company 
monthly,  during  the  continuance  of  said  term,  the  sum  of  three  thou- 
sand seven  hundred  and  fifty  dollars;"  and  a  certain  proportion  of  the 
cost  of  maintaining  some  of  the  tracks  to  be  so  used;  and  that  the  Pa- 
cific Company  lets  the  Rock  Island  Company  into  the  full,  joint,  and 
equal  possession  and  use  of  its  tracks,  stations,  and  appurtenances  along 
the  line  of  railway  of  the  Republican  Valley  Company  from  a  point 
near  the  northern  boundary  of  the  city  of  Lincoln  to  the  point  where  its 
tracks  connect  with  those  of  the  Kansas  Company  at  Beatrice,  Neb.,  for 
the  same  length  of  time,  for  which  the  Rock  Island  Company  agrees  to 
pay  the  Pacific  Company  a  qertaiq  rental  computed  on  a  percentage  of 
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the  value  of  the  main  track,  and  a  proportion  of  the  cost  of  ranintennnce; 
that  the  Rock  Island  Company  lets  the  Pacific  Company  into  the  full, 
joint,  and  equal  possession  and  use  of  its  tracks  and  stations  along  the 
lines  of  the  Kansas  Company  from  McPherson  to  Hutchinson,  for  the 
same  length  of  time  for  a  rental  to  be  computed  in  the  same  way ;  that 
the  Rock  Island  Company  lets,  leases,  and  demises  to  the  Pacific  Com- 
pany for  a  like  term,  commencing  October  1,  1890,  the  right  to  move 
and  operate  over  the  tracks  of  the  railway  it  proposes  to  construct  be- 
tween the  cities  of  South  Omaha  and  Lincoln,  in  the  state  of  Nebraska, 
its  passenger  and  freight  trains,  engines,  and  cars  of  all  classes,  for  a 
rental  based  upon  the  mileage  of  the  trains;  that  each  of  the  parties  to 
the  contract  shall  take  such  steps  as  will  be  necessary  to  continue  all  the 
stipulations  of  the  contnict  in  force;  that  each  contract  of  lease  shall  at- 
tach to  that  portion  of  the  railway  leased  during  the  corporate  existence 
of  the  owner  thereof,  and  all  extensions  of  such  existences  by  renewal  or 
otherwise;  and  that  the  contract  shall  bind  the  parties  thereto,  their 
successors,  grantees,  and  assigns.  That  "schedules  of  rules  and  regula- 
tions for  the  movement  of  engines  and  trains  over  the  several  railways 
hereby  let  and  demised  shall  be  made  for  each  railway  by  the  duly-au- 
thorized officers  of  the  lessor  and  lessee  company  by  which  said  railways 
shall  at  the  time  be  operated.  Such  schedules  shall,  as  nearly  as  may 
be  practicable,  accord  equality  of  right,  privilege,  and  advantage  to  trains 
of  the  same  class  operate<l  by  the  lessor  and  lessee,  and  to  trains  of  a  su- 
perior class  operated  by  either  a  preference  f)ver  trains  of  an  inferior  class 
operated  by  the  other.  All  rules  and  regulations  shall  be  reasonable  and 
just  to  both  lessor  and  lessee,  and  shall  secure  to  neither  any  preference 
or  discrimination  against  the  other.  They  shall  be  executed  and  all 
trains  moved  under  the  immediate  direction  of  the  sujjerintendent  or 
other  officer  of  the  leasor  company.  If  the  parties  cannot  agree  upon 
the  adoption  of  any  schetlule,'  rule,  or  regulation,  or  as  to  the  modifica- 
tion of  any  one  existing,  either  party  may  demand  a'decision  of  such  con- 
troversy by  referees,  as  hereinalter  provided.  The  referees  are  hereby 
invested  with  power  to  prescrilie  schedules,  rules,  and  regulations,  antl 
to  modify  existing  ones;  and,  in  case  of  willful  disregard  by  either  party 
of  the  rights  of  the  other,  to  award  damages  to  the  party  injured  for  in- 
juries sustained  liecause  of  such  willful  act;"  and  that  the  referees  shall_ 
be  appointed  when  needed  by  the  selection  of  one  by.  each  party,  and 
the  appointment  of  a  tiiird  by  the  two  so  chosen,  witli  furtlier  provision 
for  their  action  in  case  of  disagreement,  not  material  here. 

This  agreement  upon  the  construction  of  its  proposed  line  from  South 
Omaha  to  Lincoln  gave  the  Rock  Island  Company  access  to  Omaha  and 
South  Omaha,  and  a  shorter  continuous  line  from  Chicago  to  Denver, 
by  way  of  Council  Blutfs,  Lincoln,  and  Be.itrice,  than  it  had  by  its 
more  southern  route;  while  by  the  use  of  the  proposed  railroad  from 
South  Omaha  to  Lintroln  it  gave  the  Pacific  Company  a  line  from 
Omaha  to  Lincoln  and  Beatrice  about  40  miles  shorter  than  its  former 
route  by  way  of  Valley  Stiition,  and  by  its  use  of  the  railway  from  Mc- 
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Pherson  to  Hutcliiiisoii  it  fillud  the  gap  in  the  Pacific  Coiiii>am"d  line 
there,  gave  it  a  continuous  line  from  Omaha,  by  way  of  Salina,  to  the 
southern  boundary  of  Kansas,  and  a  rental  of  $45,000  a  year. 

The  contract  witli  the  St.  Paul  Company  lets  it  into  the  joint  and 
«qDal  use  of  the  bridge  and  tracks  of  the  Pacific  Company  between  Coun- 
cil BlutTb  aud  South  Omaha,  for  the  same  time  and  on  the  same  terms 
named  in  the  contract  with  the  Rock  Island  Coiui»any.  The  main 
tracks  of  the  Paciiic  Company  covered  by  this  contract  were  two,  ex- 
tending a  distance  of  about  seven  miles  from  Council  Bluffs  across  the 
bridge  and  through  the  city  of  Omalin  to  South  Omaha.     • 

Under  the  contract  with  the  Itock  Island  Company  the  Pacific  Com- 
pany immediately  entered  upon  and  continued  to  use  the  tracks  of  the 
Rock  Island  Company  between  McPherson  and  Hutchinson  until  some 
lime  in  January,  1891,  aud  the  Rock  Island  Company  before  December 
1,  1890,  constructed  its  railroad  from  South  Omaha  to  Lincoln  antl 
such  depots  and  buildings  at  those  cities  as  were  necessary  and  useful 
only  in  connec-tion  with  the  use  of  the  Pacific  Company's  railroads  at 
South  Omaha  and  Lincohi  in  the  way  provided  in  this  contract;  and 
the  St.  Paul  Couii>any  under  its  contract  entered  about  June  1,  1890, 
upon  and  continued  to  use  the  bridge  and  tracks  between  Council  Bluff"H 
and  South  Omaha,  until  some  time  in  January,  1891.  Early  in  Janu- 
ary, 1891,  the  Pacific  Company  forcibly  prevented  the  use  by  the.  Rock 
Island  Companj-  and  St.  Paul  Companyof  its  tracks  at  Omaha,  which 
they  were  entitled  to  use  under  the  contract,  and  absolutely  refused  to 
perfornj  the  contract.  Thereupon  these  suitji  were  commeuced.  These 
contracts  are  not  inequitable  or  unconscionable.  The  president  of  the 
Pacific  Company  instructed  his  agents  who  negotiated  them  to  ask  but 
850,000  rental  per  annum  for  th^,  privileges  granted  by  each  of  these 
contracts,  and  iiartlver  instructed  tlicm  not  to  fail  to  make  the  contracts 
if  they  could  get  a  rental  of  $45,000  jjcr  annum.  Tljis  they  did  get. 
The  complete  performance  of  these  contracts  does  not,  and  will  not,  at 
least  for  many  yejirs,  if  ever,  prevent  the  Pacific  Company  from  dip- 
charging  every  duty  to  the  government  and  the  public  imposed  by  its 
charter  or  demanded  by  public  jK>licy;  its  facilities  are  ample  to  tmns- 
port  all  tlie  freight  and  passenger.s  it  can  obtain,  and  to  perform  tliese 
contracts  to  the  letter,  without  delay  or  serious  inconvenience  to  itself 
or  the  public. 

The  charter  of  the  Rock  Islaml  Company  will  expire  in  the  year  1930, 
if  not  renewed;  but  reserves  to  the  »!om[»any  the  riglit  to  renew  its  char- 
ter from  time  to  time,  "as  may  be  provided  by  the  laws  of  the  states  of 
Illinois  and  Iowa." 

The  defen.ses  to  these  suits  aad  olyections  to  these  decrees  therein 
now  urgetl  are  —  Fird,  that  these  contracts  are  idtra  vires  of  the  Pa- 
cific Company;  second,  tliat  the  Pacific  Company  is  not  bound  by 
them,  because  they  were  not  authorized  by  formal  action  of  its  board 
of  directors;  tlurd,  that  the  contracts  are  xdlra  vires  of  the  Rock  Is- 
land Compan}'  and  of  the  St..  Paul  Company;  J'onrth,  that  the  contract 
with  the  Rock  Island  Company  is  void,  because  its  charter  expires  in 
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1930,  and  it  could  not  contract  beyond  the  stated  period  of  its  own  ex- 
istence; Ji^i,  that  the  contract  with  the  Rock  Island  Company  is  void 
as  to  the  Republican  Valley  Company,  because  it  does  not  provide  for 
the  payment  to  that  company  of  any  consideration  for  the  use  of  its 
railroad;  sixth,  that  specific  performance  of  these  contracts  cianuot  be  de- 
creed in  equity,  because  the  acts  to  be  performed  under  them  are  so 
numerous  and  complicated,  and  to  be  performed  through  such  a  long 
term  of  years,  that  it  is  impracticable  for  a  court  of  equity  to  8Ui>ervise 
and  enforce  their  provisions;  seventh,  that  the  contracts  are  inetjuitable 
and  were  improvidently  made,  and  no  court  of  equity  ought  to  enforce 
them. 

The  opinion  of  Mr.  Justice  Brewer  upon  the  hearing  below  is  re- 
portetl  in  47  Fed.  Rep.  15.  All  the  objections  urged  against  the  con- 
tract and  decree  involved  in  the  suit  by  the  St.  Paul  Coinpany  are  urged 
against  and  equally  affect  the  contract  and  decree  in  the  suit  brought 
by  the  Rock  Island  Company,  and  the  latter  only  will  be  considered  in 
the  opinion. 

John  M.  ThwasUm  and  A.  L.  Williams,  (John  F.  Dillon,  of  counsel,) 
for  appellants. 

Thomas  F.  Witfirmo  and  J.  M.  Wodteorth,  {A.  J.  Poppleton,  M.  A.  Low, 
John  W.  Cary,  and  John  T.  Fhh,  of  counsel,)  for  appellees. 

Before  Caldwell  and  Sanborn,  Circuit  judges,  and  Suihas,  District 
Judge. 

Sanborn,  Circuit  Judge,  after  stating  the  facts  as  above,  delivered 
the  opinion  of  the  court. 

The  principal  question  in  this  case  is  whether  this  contract  of  May  1, 
1890,  is  vUra  vires  of  the  Pacific  Company.  The  Union  Pacific  Railway 
Company  is  a  consolidation,  under  authority  of  the  act  of  congress  of 
July  1,  1862,  of  the  Union  Pacific  Railroad  Company,  the  Kansas  Pa- 
cific Railway  Company,  and  the  Denver  Pacific  Railway  &,  Telegraph 
Company.  It  has  succeeded  to  all  the  rights  and  powers  granted  to  the 
Union  Pacific  Railroad  Company  by  the  acts  of  congress  of  July  1, 
1862,  (12  St.  at  Large,  p.  489,)  July  2, 1864,  (13  St.  at  I^rge.  pp.  356, 
362,)  February  24,  1871,  (16  St.  at  Large,  p.  430,)  and  the  various  acts 
amendatory  thereof;  and  in  dctennining  the  extent  of  its  powers  and  the 
validity  of  this  contract  these  acts  of  congress  must  be  read  in  the  light  of 
any  general  legislation  fairly  applicable.  Central  Tranap.  Co.  v.  P«tt- 
man's  Palace  Gar  Go. ,  139  U.  S.  24, 48, 11  Sup.  Ct.  Rep.  478.  It  is  con- 
ceded that  the  powers  thus  granted,  together  with  those  fairly  incidental 
thereto,  are  the  only  powers  of  this  corporation,  and  that  all  powers 
not  thus  granted  are  reserved  to  the  state.  Corporations  created  under 
statutory  authority  are  the  creatures  of  the  statute.  By  it  their  powers 
are  measured.  Beyond  the  limits  of  the  powers  there  granted,  and 
those  fairly  incidental  thereto,  they  may  not  act;  they  may  not  agree  to 
act.  Their  contracts  for  the  just  exercise  of  these  powers  are  binding 
aiid  enforceable;  but  their  contracts  beyond  the  scope  of  these  granted 
powers  are  null, — are  as  though  they  had  not  been.     They  are  void  aa 
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against  the  state^  because  they  are  unlawful  usurpations  of  powers  re- 
served by  the  state.  They  are  void  as  against  other  parties  to  the  con- 
tracts, because  they  are  bound  to  take  notice  of  the  law,  of  the  limits  of 
corporate  powers  there  found ;  and  no  formal  assent  of  corporations  or 
officers,  no  allied  estoppel,  can  give  validity  to  such  contracts,  or  in- 
duce the  courts  to  enforce  them,  against  the  objection  of  the  citizen  or 
the  state. 

Another  settled  proposition  is  that  the  consideration  derived  by  the 
state  from  the  grant  of  a  railroad  franchise  is  the  performance  of  the 
functions  pertaining  to  the  exercise  of  the  powers  so  granted.  So  far 
as  the  state  and  the  public  are  concerned,  the  sole  purpose  of  the  grant 
is  to  obtain  from  the  corporation  a  performance  of  these  functions  and  a 
proper  exercise  of  these  powers;  hence  any  contract  or  conveyance  of 
the  corporation  by  which,  without  legislative  authority,  it  disables  itself 
from  the  performance  of  these  functions  and  from  the  exercise  of  its 
corporate  jKJwers  is  against  public  policy  and  void.  Such  a  corporation 
may  not  accept  the  privilege  and  benefit  without  accepting  the  burden 
and  duty  imposed  by  the  franchise.  It  may  not  absolve  itself  from  the 
performance  of  those  duties  to  the  public  whose  performance  is  the  only 
remuneration  to  the  state  for  the  franchise  granted.  Thomag  v.  RaUroad 
Co.,  101  U.  S.  71;  Pennsylvania.  R.  Co.  v.  St.  Louis,  etc.,  R.  Co.,  118  U. 
S.  290,  6  Sup.  Ct.  Rep.  1094;  Oregon  Ry.  cfr  Nav.  Co.  v.  Oregmxian  Ry. 
Co.,  130  U.  S.  1,  9  Sup.  Ct.  Rep.  409;  'CerUrnl  Transp:  Go.  v.  PuUmawo 
Palace  Car  Co.,  139  U.  S.  24,  11  Sup.  Ct.  Rep.  478. 

Upon  these  principles  and  authorities  is  based  the  contention  that 
this  contract  is  void.  The  clause  of  the  contract  deemed  most  obnox- 
ious is  that  which  lets  the  Rock  Island  Company  into  the  equal  joint 
possession  and  use  of  the  two  main  tracks  of  the  Pacific  Company  be- 
tween Council  Blufb  and  South  Omaha  for  999  years,  and  it  is  argued 
that  by  this  contract  the  Pacific  Company  has  attempted  to  abandon  or 
alienate  a  part  of  its  franciiise,  and  that  this  attempt  avoids  this  con- 
tract. Let  us  examine  these  authorities,  and  see  if  they  warrant  this 
conclusion. 

In  the  leading  case  of  Thomas  v.  Railroad  Co.,  101  U.  S.  79,  a  rail- 
road cor|X>ration  had  leased  its  railroad  and  all  its  appurtenances  and 
franchises,  induding  the  rigtit  to  do  the  business  of  a  railroad  and  col- 
lect the  proper  tolls  therefor.  Mr.  Justice  Miller,  delivering  the  opinion 
of  the  court,  says:  "The  provision,  for  the  complete  possession,  control 
and  use  of  the  property  of  the  company  and  its  franchises  by  the  lessees 
was  perfect.  Nothing  was  left  to  the  lessor  but  the  right  to  receive  rent. 
No  power  of  control  in  the  management  of  the  road  or  in  the  exercise 
of  the  franchises  of  the  company  was  reserved;"  and  the  court  held  the 
lease  void,  because  it  totally  disabled  the  lessor  from  performing  any 
of  the  functions  pertaining  to  the  exercise  of  its  corporate  powers. 

In  Pennsylvania R.  Co.  v.  St.  Louis,  etc.,  R.  Co.,  1 18  U.  S.  290,309, 6  Sup. 
Ct.  Rep.  1094,  a  lease  by  a  railroad  corporation,  by  special  legislative 
authority,  of  its  entire  railroad  and  appurtenances  to  a  railroad  corpo- 
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ration  having  no  l^islative  authority  to  take  such  a  lease,  was  held  void 
by  Mr.  Justice  Miij.er  u\K>n  the  following  principle,  which  he  an- 
nounced after  referring  to  some  of  the  previous  decisions: 

"As  the  just  result  of  these  cases,  and  on  sound  principle,  unless  specially 
autborize<}  by  its  charter,  ur  aided  by  some  other  legislative  action,  a  railroaiJ 
company  cannot,  by  lease  or  any  other  contract,  turn  over  to  another  com- 
pany for  a  long  period  of  time  its  roiul  and  all  its  appurtenances,  the  use  of 
its  franchises,  and  the  exercise  of  its  powers;  nor  can  any  other  railroiid  com- 
|):uiy,  without  similar  authority,  make  a  contract  to  receive  and  operate  such 
road,  franchises,  and  property  of  the  first  corporation." 

In  Om/OH  Ry.  <t  Nav.  Co.  v.  Oregmiinn  Ry.  Co.,  130  U.  S.  1,  2?,, 
y  Sup.  Ct.  Rep.  409,  a  lease  by  the  Oregonian  Railway  Company, 
Limited,  of  its  entire  railroad  and  all  its  franchises  for  96  years  was  hehl 
void  on  the  same  ground,  viz.,  that  it  disabled  the  lessor  to  perform  its 
corporate  functions.  In  Central  Tranap.  Co.  v.  PuUinarva  Palace  Oar  Co., 
139  U.  S.  26,  49,  11  8up.  Ct.  Rep.  478,  the  Central  Transportation 
Company  was  incorporated  for  "the  transportation  of  passengers  in  rail- 
road cars,  constructed  and  to  be  owned  by  the  said  company."  It  erected 
suitable  buildings  and  entered  upon  the  manufacture  and  operation  of 
sleeping  cars.  After  some  years  it  made  a  contract  with  the  Pullman 
Car  Ck)nipany,  by  which  it  transferred  and  leased  to  the  Pullmau  Com- 
l>any  all  of  its  personal  property,  patents,  and  contracts  for  99  years, 
and  covenanted  not  to  engage  in  the  business  for  tiie  prosecution  of 
which  it  was  incorporated  during  that  time.  With  delightful  clearness 
and  brevity  Mr.  .Justice  Gu.w  reviewed  the  decisions  of  the  supreme 
( ourt,  and  held  the  contrsict  void,  because  it  deprived  the  transportation 
company  for  a  long  period  of  time  of  the  {Kjwer  to  perform  its  corporate 
functions. 

It  is  idle  to  review  the  authorities  referred  to  in  these  decisions  in 
.support  of  this  proposition,  or  the  cases  involving  the  telegraph  fran- 
chises of  the  Pacific  Company,  to  which  reference  is  made  by  counsels 
It  is  sufficient  to, say  that  in  every  case  to  which  the  learning  and 
research  of  counsel  has  been  able  to  refer  us,  where  such  a  contract  has 
been  held  void,  an  attempt  was  made  to  transfer  absolutely,  or  for  a 
long  term  of  years,  cither  the  entire  property  aiul  franchises  of  the  cor- 
poration, or  so  large  and  substantial  a  part  of  them  that  it  disabled  the 
corporation  from  the  performance  of  its  obligations  and  duties  to  the 
government  anti  to  the  public. 

C'lciirly,  the  contract  here  in  question  does  not  come  under  the  ban 
of  these  decisions.  So  far  as  the  main  line  of  the  Pacific  Company's 
road  from  Council  BluH's  to  ()g<len  is  concerned,  this  contract  covers 
but  about  seven  miles  of  double  track  on  a  line  of  1.032  miles,  part  of  a 
system  of  over  5,000  miles  of  railroad  operated  by  this  company. 
These  tracks  are  at  one  of  its  terminals,  at  the  junction  of  three  great 
systems  of  railroad,  aggregating  more  than  14,000  miles  in  extent,  at 
the  crossing  of  the  Missouri  river  where  three  large  cities  stand.  Courts 
cannot  be  blind  to  the  fact  that  every  railroad  company  cannot  have 
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entrance  to  our  );reat  cities  over  tracks  of  its  own,  or  to  the  fact  that  rail- 
road companies  do,  and  every  public  interest  requires  that  they  should, 
make  projxr  contracts  tor  terminal  facilities  over  the  roads  of  each  other. 

The  provision  in  this  contract  that  schedules  of  rules  for  the  move- 
ment of  engines  and  trains  shall  be  made  by  the  parties,  which,  will 
accord  equal  rights  and  privileges  to  the  trains  of  the  same  class  belong- 
ing to  each  party,  and  if  not  agreed  upon,  shall  be  fixed  by  referees, 
disables  the  Pacific  Company  from  the  exercise  of  no  power  necessary  to 
the  discharge  of  its  public  duties.  It  is  but  the  usual  and  necessary 
provision  commonly  found  in  contracts  for  terminal  facilities.  The 
same  provision  requires  such  rules  and  regulations  to  be  "reasonable  and 
just,"  and  this  puts  their  determination  peculiarly  within  the  province 
of  a  court  of  equity,  where  injustice  will  not  be  done.  Joy  v.  City  of  St. 
Lmtit,  138  U.  S.  43,  11  Sup.  Ct.  Rep.  243;  Broum  v.  Bellows,  4  Pick. 
189;  Gregory  v.  Wighdl,  18  Ves.  328;  City  of  Providmce  v.  St.  John's 
Lodge,  2  R.  I.  46,  57;  Dike  v.  Greene,  4  R.  I.  285.  Only  about  one 
seventh  of  the  capacity  of  these  tracks  was  used  in  1891,  and  the  full 
performance  of  both  contracts  will  not  now  exhaust  their  capacity  or 
deprive  the  Pacific  Company  of  any  facility  necessary  for  the  discharge 
of  its  duties  to  the  government  or  the  public;  nor  will  the  speculative 
possibility  that  at  some  future  day  the  full  (jerformance  of  these  con- 
tracts may  wrong  some  one  prevail  upon  this  court  to  do  injustice  to 
either  party  now.  It  is  by  no  means  clear  that  the  tolls  of  the  Pacific 
Company  between  Council  Bluffs  and  South  Omaha  will  be  diminished 
any  more  by  the  performance  of  this  contract  than  they  would  be  by 
the  operation  by  the  Rock  Island  Company  of  a  parallel  railroad  of  its 
own  construction  between  those  cities;  while  it  is  certain  that  the 
Pacific  Company  will  receive  under  the  two  contracts  $90,000  jjcr  an- 
num that  it  would  not  obtain  in  that  event.  That  the  term  of  the  con- 
tract is  long  might  weigh  as  an  objection  if  it  was  vicious  or  hurtful  in 
itself,  but,  if  it  is  fair  to  the  parties  and  beneficial  to  the  public  inter- 
ests, its  length  is  but  an  added  argument  in  its  favor.  By  tliis  contract 
the  Pacific  Company  does  not  surrender  or  transfer  any  part  of  its  roa<l 
or  proj)erty;  on  the  other  hand,  it  retains  their  possession,  and  reserves 
to  itself,  by  the  express  terms  of  the  contract,  the  absolute  control, 
through  its  own  superintendent,  of  the  operation  of  every  train  of  every 
company  that  enters  upon  these  tracks. 

That  the  Pacific  Railway  Company  Acts  reserved  to  the  government 
the  preference  in  the  use  of  this  railroad  is  not  material  to  this  dis- 
cussion, for  two  reasons:  That  if  the  entire  use  of  the  Pacific  Com- 
pany was  subject  to  this  charter  provision,  the  joint  and  equal  use, 
which  alone  that  compsmy  lets,  must  be;  and  that  the  record  satisfies 
us  that  with  the  contracts  in  operation  the  Pacific  Company  still  re- 
tains every  Ihcility  necessary  to  the  discharge  of  its  corporate  obliga- 
tions to  the  government  and  all  its  other  patrons. 

That  these  acts  require  the  Pacific  Company  to  maintain  and  opemte 
the  Omaha  bridge  as  a  part  of  a  continuous  line  of  railroad    from 


Digitized  by 


Google 


320  FEDERAL   REPORTER,  VoL  51. 

Council  Bluffs  to  Ogden  cannot  be  material  to  the  determination  of  this 
question,  because  this  contract  does  not  deprive  it  of  that  power;  and  it 
cannot  be  successfully  contended  that,  after  the  through  traflSc  upon  this 
continuous  line  is  fully  accommodated,  it  has  not  also  authority  to  use 
this  bridge  or  any  other  part  of  its  line  for  local  traffic. 

Xiie  Pacific  Company  in  its  answer  offered  to  transport  all  the  cars  and 
trains  of  the  Rock  Island  Company  to  and  from  all  points  on  its  lines  de- 
scribed in  the  contract,  and  alleged  that  it "  thereby  enabled  the  complain- 
ant to  maintain  its  business  at  Omaha  and  South  Omaha,  and  to  carry  on 
exactly  the  same  business  that  it  could  have  carried  on  by  the  operation 
of  its  own  trains,  by  its  own  engines,  and  by  its  own  employes,  as  pro- 
vided in  said  supposed  contract."  This  would  seem  to  reduce  the  con- 
tention to  this:  that  permitting  the  use  of  these  tracks  of  this  rail- 
road lor  the  traction  of  the  trains  of  the  Rock  Island  Company  by 
its  own  engines  is  an  unlawful  alienation  of  a  part  of  the  Pacific  Com- 
pany's franchise;  but  permitting  the  use  of  the  tracks,  crews,  and  en- 
gines of  the  Pacific  Company  for  the  traction  of  the  sanoe  trains  is  a 
lawful  exercise  of  its  powers.  The  truth  is — and  the  absurdity  of  this 
position  well  illustrates  it — that  by  this  contract  no  part  of  the  franchise 
is  transferred  or  attempted  so  to  be;  the  Pacific  Company  still  retains 
and  exercises  the  power  to  operate  its  trains  and  collect  its  tolls  between 
Council  Bluffs  and  South  Omaha  to  the  same  extent  as  before  the  con- 
tract was  made.  The  franchise  to  operate  its  trains  and  collect  its  tolls 
between  these  points,  which  the  Rock  Island  Company  exercises,  is  de- 
rived, not  from  the  Pacific  Company,  but,  from  the  state.  It  had  this 
power  before  the  contract;  it  might  have  exercised  it  on  a  parallel  rail- 
road built  by  itself;  being  allowed  the  use  of  the  Pacific  Company's 
tracks,  it  exercises  it  on  those  tracks. 

The  general  proposition  that  a  railroad  corporation  must  itself  exer- 
cise its  powers  and  perform  its  public  duties  is  sound  in  principle  and 
settled  by  authority,  but  this  rule  does  not  require  it  to  do  every  act 
itself  that  it  can  lawfully  do,  or  prohibit  it,  after  the  full  performance 
of  those  duties,  from  utilizing  all  the  surplus  property  it  has  necessarily 
acquired  for  the  purposes  of  its  incorporation.  Thus  it  is  within  the 
powers  of  this  corporation  to  build  its  own  cars  and  engines,  but  it  is 
not  required  so  to  do;  it  may  hire  them  built;  it  may  buy  them;  it 
may  rent  them.  It  is  within  its  powera  to  sell  all  its  tickets,  make 
all  its  contracts  for  freightage,  and  collect  all  its  tolls  itself,  but  ii  is 
not  required  so  to  do;  and  it  is  equally  within  its  powers  to  delegate  to 
other  corporations  or  parties  the  right  to  make  these  contracts.  It  was 
undoubtedly  within  the  powers  of  this  corporation  in  this  case  to  permit 
the  use  of  its  engines,  crews,  and  tracks  to  the  Rock  Island  Company 
for  the  transportation  of  its  trains  over  these  tracks;  but  it  was  equally 
within  those  powers  to  permit  the  use  of  these  tracks  for  the  transfer  of 
the  same  trains  when  propelled  by  the  engines  of  the  Rock  Island  Com- 
pany. In  which  way  in  this  case  these  powers  should  be  exercised  was 
left  to  tiie  determination  of  the  managers  of  the  corporation.     It  was  a 
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mere  question  of  method,  not  of  authority,  and  whether  in  this  case 
these  managers  liave  determined  this  question  wisely  or  not  is  not  ma- 
terial to  the  determination  of  the  question  we  are  now  considering. 

If,  in  the  conduct  of  its  Corporate  business,  a  railroad  corporation 
necessarily  acquires  engines  and  ears  that  at  certain  seasons  of  the  year 
are  not  required  for  its  own  use,  it  is  not  then  required  to  operate  them; 
it  is  not  required  to  hold  them  in  idleness;  it  ma}'  rent  them;  it  may 
sell  them;  and,  if  it  necessarily  constructs  or  acquires  for  its  coriwrate 
purposes  bridges,  tracks,  and  depots  at  its  terminals  whose  capacity  is 
greater  than  its  corporate  use,  the  interest  of  its  stockholders  and  cred- 
itors, the  value  of  whose  property  will  be  thereby  enhanced,  and  the  in- 
terest of  the  public,  who  will  be  thereby  provided  with  increased  facili- 
ties for  transportation,  alike  require  that  such  surplus  use  shall  not  be 
left  to  idle  waste.  Broicn  v.  Winnidmviet  Go.,  11  Allen,  326,  334;  Mid- 
land R.  Co.  V.  Great  Western  R.  Co.,  8  Ch.  App.  841,  851;  Simpmn  v. 
Hotd  Co.,  8  H.  L.  Cas.  712;  Hmdee  v.  Pinkertm,  96  Mass.  381,  386. 
The  result  is  that  it  is  not  beyond  the  powers  of  a  corporation  author- 
ized to  construct ,  maintain,  and  operate  a  railroad  and  its  appurtenances 
to  let  by  contract  to  a  like  corporation  its  surplus  rolling  stock,  or  the 
surplus  use  of  its  terminal  tracks,  depots,  and  bridges,  which  it  has 
necessarily  acquired  for  the  purposes  of  its  incorporation:  provided,  al- 
ways, that  such  contract  in  no  waj- disables  it  from  the  full  performance 
of  its  obligations  and  duties  to  the  state  and  the  public.  The  contract 
here  in  question  is  clearly  within  this  rule,  and  is  not  uUra  vires  of  the 
Pacific  Company. 

There  is  another  ground  upon  which  this  contract  must  be  held  to  be 
within  the  powers  of  this  corporation.  By  the  first  section  of  the  act  of 
July  1,  1862,  ("12  St.  at  Large,  p.  489,)  the  Union  Pacific  Railroad  Com- 
pany was  authorized  to  construct,  maintain,  and  enjoy  a  continuous  rail- 
road and  telegrttph  from  a  point  on  the  one  hundredth  meridian  of  longi- 
tude west  from  Greenwich  to  the  western  boundary  of  the  territc«ry  of  Neva- 
da. By  the  fourteenth  section  of  the  act  that  company  was  authorized  and 
required  '"to  construct  a  single  line  of  railroad  and  telegraph  from  a  point 
on  the  western  boundarv  of  the  state  of  Iowa,  *  *  *  so  as  to  form 
a  connection  with  the  lines  of  said  company  at  some  point  on  the  one 
hundredth  meridian  of  longitude  aforesaid  from  the  point  of  commence- 
ment on  the  western  boundary  of  the  state  of  Iowa."  Other  provisions 
were  made  for  eastern  connections  with  St.  Louis  and  Sioux  City.  In 
Railroad  Co.  v.  Hall,  91  U.  S.  345,  speaking  of  these  provisions,  the 
supreme  court  said : 

"Thus  provisions  were  made  for  the  Iowa  eastern  branch  of  the  main  Kne. 
It  was  doubtless  intended  to  render  possible  a  connection  with  any  railroad 
that  rnigbt  thereafter  be  constructed  from  the  western  boundary  of  Iowa 
eastward.  •  *  •  Tlie  scheme  pf  the  act  of  congress,  then,  is  very  ap- 
parent. It  was  to  secure  the  connection  of  the  main  line,  by  at  least  three 
braochea,  with  the  Missouri  and  Iowa  railroads,  and  with  a  railroad  running 
eastwardly  from  Sioux  (3ity,  in  Iowa,  either  through  that  state  or  through 
Minnesota. " 

v.olF.no.7 — 21 
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And  again: 

"From  it  [tliat  is  to  say,  the  Pacific  Company's  charter]  may  reasonably  be 
inferred  that  the  purpose  of  congress  v/aa  to  provide  for  connectlOD  of  the 
brunches  of  the  main  line  of  the  Union  Pacrflc  road  with  railroads  runuing 
through  the  states  on  the  east  of  the  territory,  and  to  provide  for  those  con- 
nections witliin  those  states,  at  points  at  or  near  their  western  boundaries." 
Page  346. 

The  ninth  section  of  the  act  authorized  eacli  of  the  corporations 
named  therein  to  construct  bridges  over  the  Missouri  river,  and  the  fif- 
teenth section  required  the  railroads  and  branches  constructed  under 
the  act  to  be  used  as  one  connected,  continuous  line.  By  act  of  con- 
gress approved  March  24,  1871,  (16  St.  at  I^arge,  p.  430,)  it  is  provide*!: 

"That  for  the  more  perfect  connection  of  any  railroads  that  are.  or  shall  be. 
constructed  to  the  Missouri  river,  at  or  near  Council  Bluffs,  Iowa,  and 
Omaha,  Xeb.,  the  Union  Pacific  Railroad  Company  be.  and  it  is  hereby,  au- 
thorized to  issue  such  bonds,  and  to  secure  the  same  by  mortgage  un  the 
bridge,  and  approaches  and  appurtenances,  as  it  may  deem  needful  to  con- 
struct and  maintain  its  bridge  over  said  river,  and  the  tracks  and  depots  re^ 
quired  to  perfect  the  same,  as  now  authorized  by  law  of  congress;  and  said 
bridge  may  be  so  constructed  as  to  provide  for  the  passage  of  ordinary  ve- 
hicles and  travel,  and  said  company  may  levy  and  collect  tolls  and  charges 
for  the  use  of  the  same:  and,  for  the  use  and  protection  of  said  bridge  and 
property,  the  Union  Pacific  Itailway  Company  shall  be  empowered,  governeil, 
and  limited  by  the  provisions  of  the  act  entitled  *  An  act  to  authorize  the  con- 
struction of  certain  bridges,  and  to  establish  tbem  as  |>ost  roads.'  approved 
.July  twenty-flve,  eighteen  hundred  and  sixty-six,  so  far  as  the  same  is  ap- 
plicjtble  thereto. " 

The  act  of  July  25,  1806,  (14  St.  at  Large,  p.  244,)  provided  by  its 
first  section: 

"That  it  shall  be  lawful  for  any  person  or  persons,  company  or  corpo- 
ration, having  authority  from  the  states  of  Illinois  and  Missouri  for  such 
purpose,  to  build  a  bridge  across  the  Mississippi  river  at  Cjuincy,  Illinois, 
and  to  lay  ou  and  over  said  bridge  railway  tracks,  for  the  more  perfect 
connection  of  any  railroads  that  are  or  shall  he  constructed  to  the  said 
river  at  or  opposite  said  point;  and  that  when  construcle<l  all  trains  of  all 
roads  terminating  at  said  river  :it  or  opposite  said  point  shall  \>e  allowed  to 
cross  said  bridge,  for  reasonable  compensation  to  be  made  to  the  owners  of 
said  bridge,  under  the  limitations  and  conditions  hereinafter  provided." 

By  sections  4,  5,  6,  7,  8,  9,  and  10  of  this  act  certain  parties  are  au- 
thorized to  construct  bridges  at  IJurlington,  Iowa,  Hannibal,  Mo.,  Prai- 
rie du  t^hien,  Wis.,  Keokuk,  Iowa,  Winona,  Minn.,  Dubuque,  Iowa, 
and  Kansas  City,  Mo.,  on  the  same  terms  and  subject  to  the  same  re- 
strictions. 

By  act  of  congress  approved  February  21 ,  1868,  (15  St.  at  liarge,  p.  37,) 
the  Southern  Minnesota  Railroad  Company  was  authorized  to  build  and 
operate  a  railroad  bridge  across  the  Mississippi  river,  subject  to  the  pro- 
visions of  the  act  of  1866.  On  June  30,1870,  (10  St.  at  Large,  p.  173,) 
an  act  authorizing  a  railroad  bridge  across  the  Niagara  river  provided  that 
"all  railway  companies  desiring  to  use  the  said  bridge  shall  have  and  be 
entitled  to  equal  rights  .and  i)rivileg(.'3  in  the  passiige  of  the  same,  and 
in  the  use  of  the  machinery  and  fixtures  thereof,  and  of  all  the  ap- 
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preaches  thereto."  And  in  the  Statutes  at  Large,  from  the  seventeenth 
volume  to  tlie  present  time,  is  found  a  large  number  of  statutes  of  this 
cluirsicter,  in  nearly,  if  not  quite,  all  of  which  this  or  a  similar  provi- 
sion is  found.  By  an  act  of  congress  approved  June  15,  186G,  (14  St. 
at  Large,  p.  66,)  it  was  provided: 

"That  every  railroad  company  in  the  United  States  whose  road  is  operated 
by  steam,  its  successors  and  assigns,  be,  and  is  hereby,  authorized  to  carry, 
upon  and  over  its  road,  boats,  bridges,  and  ferries,  all  passengers,  troop:), 
government  supplies,  mails,  freight,  and  property  on  tlieir  way  from  any 
state  to  another  stale,  and  to  receive  compensation  therefor,  and  to  connect 
with  roads  of  other  states  so  as  to  form  continuous  lines  for  the  transporta- 
tion of  the  same  to  the  place  of  destination." 

An  examination  of  these  statutes  clearly  shows  that  the  purpose  and 
policy  of  the  congress  has  been  constantly  to  promote,  and  often  to  re- 
quire, the  formation  and  operation  of  continuous  lines  of  transportation; 
that  almost  without  exception  it  has  authorized,  and  generally  has  re- 
quired, the  owners  of  railroad  bridges  built  under  its  authority  to  allow 
the  use  of  their  bridges  and  tracks  for  the  passage  of  trains  of  connect- 
ing companies.  It  is  seen  that  the  bridge  act  of  1866,  by  which  the 
Pacific  Company,  so  far  as  the  same  was  applicable,  was  "  empowered, 
governed,  and  limited"  for  the  use  and  protection  of  its  Omaha  bridge, 
was  an  act  whose  restrictions  and  conditions  have  been  made  applica- 
ble to  at  least  eight  bridges;  and  that  the  expressed  purpose  of  the  act 
of  February  24,  1871,  was  "for  the  more  perfect  connection  of  any 
railroads  that  are  or  shall  be  constructed   to  the  Missouri  river." 

In  Union  Pac.  Ry.  Co.  v.  U.  S.,  117  U.  S.  355,  361,  6  Sup.  Ct.  Rep. 
772,  the  supreme  court,  speaking  of  the  act  of  1871.  which  they  there 
held  did  not  change  the  rates  of  compensation  expressly  fixed  in  the 
act  of  1862  for  the  transportation  of  mail,  troops,  and  government  sup- 
plies across  the  Omaha  bridge,  said: 

"The  reference  in  the  last-named  act  to  the  act  of  1866  was  for  the  purpose 
of  extending  the  provisions  of  tlie  latter  act  as  far  as  necessary  to  confer  ad- 
ditional powera  upon  the  railway  company  for  the  use  and  protection  of  the 
bridge." 

In  Pittsburgh,  etc.,  Ry.  Co.  v.  Keokuk  &  H.  Bridge  Co.,  131  U.  S.  371, 
9  Sup.  Ct.  Rep.  770,  Mr.  Justice  Gray,  speaking  for  that  court,  says: 

"  Where  the  charter  of  a  railroad  corporation,  Or  the  general  laws  appli- 
cable to  it,  manifest  the  intention  of  the  legislature  for  tlie  purpose  of  se- 
curing a  continuous  line  of  transportation,  of  which  its  road  forms  a  part,  to 
confer  upon  it  the  power  of  making  contracts  with  other  railroads  or  steam- 
boat corporations  to  promote  that  end,  such  contracts  are  not  ultra  vires." 
Green  Buy  &  M.  R.  Co.  v.  Union  SUamboat  Co.,  107  U.  b.  98,  2  Sup.  Ct. 
Bep.  221. 

The  great  purpose  of  the  contract  here  in  question  was  to  fill  tlie  gap 
in  the  line  of  the  Rock  Island  Company  between  Council  Bluffs  and 
Beatrice,  and  thus  establish  a  continuous  line  of  railroad  from  Chicago, 
by  the  way  of  Omaha  and  Beatrice,  to  Denver,  Colo.  It  is  true  that 
that  line  would  be  a  competitor  of  the  Pacific  Company,  but  the  course 
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of  legislation  and  decision,  the  public  policy  of  this  nation,  is  to 
foster,  not  repress,  competition;  it  is  to  promote,  not  repress,  continu- 
ous lines  of  transporttition;  and,  reading  the  charter  of  this  company  in 
tile  light  of  the  general  legislation  to  which  we  have  referred,  we  are 
constrained  to  hold  that  the  Union  Pacific  Railway  Company  was  thereby 
fairly  empowered  to  make  this  contract. 

The  second  defense  to  this  suit  and  objection  to  this  decree  is  that  this 
contract  was  never  authorized  to  be  executed  by  proper  action  of  the 
board  of  directors  of  the  Pacific  Company.  The  contention  is  that  in 
the  board  of  directors  was  vested  the  whole  charge  and  management  of 
the  property  and  effects  of  the  Pacific  Company;  that  the  action  of  the 
executive  committee  of  the  board  was  futile,  because  the  power  to  make 
this  contract  could  not  be  delegated ;  that  the  action  of  the  stockholders' 
meeting  was  futile,  because  the  action  of  the  body  of  the  stockholders  is 
never  a  substitute  for  the  action  of  the  board  of  directors  where  the 
power  of  management  has  been  vested  in  that  board;  that  this  rule  ap>- 
plies  with  peculiar  force  to  this  case,  because,  by  the  charter  of  the 
Pacific  Company,  5  of  its  20  directors  are  appointed  by  the  government, 
and  are  not  stockholders;  and  that,  in  any  event,  the  action  of  the  meet- 
ing of  the  executive  committee  and  of  the  stockholders'  meeting  on  this 
subject  was  void,  because  the  calls  for  those  meetings  gave  no  notice  that 
the  subject-matter  of  this  contract  would  be  there  considered. 

Section  13  of  the  act  ofJuly  2, 1864,  (13  St.  at  Imrge,  p.  361 ,)  provides 
that  5  of  the  20  members  of  the  board  of  directors  of  the  Pacific  Company 
shall  be  appointed  by  the  government,  and  tliat  at  least  one  of  the  gov- 
ernment directors  shall  be  placed  on  each  of  the  standing  committees. 
The  fact  that  the  congress,  when  it  had  the  power  to  control  this  corpo- 
ration by  the  appointment  of  a  majority  of  this  board,  refused  to  exer- 
cise that  power,  and  limited  the  number  of  government  directors  to  so 
powerless  a  minority,  strongly  indicates  that  in  the  management  of  the 
affairs  of  the  corporation  their  power  was  not  intended  to  be  much 
greater  than  that  of  a  corps  of  observation.  Much  has  been  said  in  argu- 
ment of  the  rights  and  privileges  of  these  government  directors,  much 
claimed  from  the  fact  that  the  government  director  who  was  a  member 
of  the  executive  committee  was  absent  when  that  committee  approved  of 
this  contract;  but  tliere  is  no  provision  of  the  Pacific  Railway  Acts  which 
gives  any  greater  power  to  the  act  or  vote  of  a  government  director  than 
to  that  of  any  other  director,  or  that  declares  that  the  action  of  the  cor- 
poration, its  board  of  directors  or  executive  committee,  shall  be  governed 
by  any  other  than  the  general  rules  of  law  applicable  to  such  cases  be- 
cause of  the  presence  or  absence  of  such  director.  Hence  this  unique 
■feature  of  this  charter  is  not  material  to  the  determination  of  the  ques- 
tions now  to  be  considered,  and  it  will  not  be  further  noticed. 

The  administration  of  the  corporate  powers  of  this  company  was  vested 
in  the  body  of  the  stockholders,  unless  it  had  been  delegated  to  some 
other  body.  Dartmouth  College  Case,  4  Wheat.  618,  677;  Attorney  Qen- 
eral  v.  Davy,  2  Atk.  212;  Angell  &  A.  Corp.  §§  277,  327;  Grant.  Corp. 
p.  68. 
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By  section  1  of  the  act  of  July  1 ,  1862,  (12  St.  at  Large,  p.  491 ,)  provi- 
sion was  made  for  the  incorporation  of  the  Union  Pacific  Railroad  Com- 
pany, the  receipt  of  subscriptions  to  the  capital  stock,and  a  meeting  of  the 
subscribers  for  the  purpose  of  electing  13  directors,  and  then  the  section 
provides  that  "thCTeafter  the  stockholders  shall  constitute  the  body  politic 
and  corporate."  The  only  powers  granted  by  the  act  to  the  board  of 
directors  are  to  appoint  engineers,  agents,  and  subordinates  to  do  all  acts 
and  things  touching  the  location  and  construction  of  said  road  and  tele- 
graph, and  to  require  payment  of  subscriptions  to  the  capital  stock. 
Not  only  this,  but  the  same  section  provides  that  "said  company,  at 
any  r^ular  meeting  of  the  stockholders  called  for  that  purpose,  shall 
have  power  to  make  by-laws,  rules,  and  regulations  as  they  shall  deem 
needful  and  proper  touching  the  disposition  of  the  stock,  property,  es- 
tate, and  effects  of  the  company  not  inconsistent  herewith,  the  transfer 
of  shares,  the  term  of  office,  duties,  and  .conduct  of  their  officers  and 
servants,  and  all  matters  whatsoever  which  may  appertain  to  the  con- 
cerns of  said  company."  Thereupon  the  body  of  the  stockholders  inade 
a  by-law  which  provided  that  "the  board  of  directors  shall  have  the 
whole  charge  and  management  of  the  property  and  effects  of  the  com- 
pany, and  they  may  delegate  power  to  the  executive  committee  to  do 
any  and  all  acts  which  the  board  is  authorized  to  do,  except  such  acts 
as  by  law  or  these  by-laws  must  be  done  by  the  board  itself.'.'  The 
same  body  made  another  bj'-law,  which  provided  that  "the  executive 
committee  shall  have,  and  may  exercise  by  a  majority  of  its  members, 
all  the  powers  and  authority  which  from  time  to  time  may  be  delegated 
to  said  committee  by  the  board  of  directors." 

The  only  acts  that  by  any  law  or  by-law  "must  be  done"  by  the  board 
itself  were  the  appointment  of  engineers,  agents,  and  subordinates,  the 
acts  and  things  touching  the  location  and  construction  of  said  i-oad  and 
telegraph,  and  the  collection  of  the  subscriptions.  The  charter,  there- 
fore, vested  the  power  to  consider  and  act  upon  this  contract  in  the 
body  of  the  stockholders,  with  authority,  through  the  enactment  of.  by- 
laws, to  delegate  that  power.  By  the  by-laws  cited  above  that  body  did 
dd^ate  this  power  to  the  board  of  directors,  and  in  the  same  by-laws 
expressly  authorized  that  board  to  substitute  for  itself  the  executive 
committee  in  the  execution  of  this  and  every  other  power  del^ated  to 
the  board.  No  words  more  apt  to  grant  this  complete  power  of  sub- 
stitution could  have  been  used.  Under  this  authority,  in  the  year  1880, 
and  annually  thereafter,  the  board  of  directors  passed  a  resolution,  which 
provided  that,  "while  the  board  of  directors  is  not  in  session,  the  full 
power  thereof,  under  the  charter  and  by-laws  of  the  company,  be, 
and  is  hereby,  conferred  upon  the  executive  committee;"  and  the  ex- 
ecutive committee  has  constantly  exercised  that  power  since  that  date 
whenever  the  board  was  not  in  session.  This  restJution,  through  the 
power  of  substitution  cited,  effected  a  lawful  delegation  to  the  executive 
committee  of  the  entire  power  of  the  corporation  to  consider  and  authorize 
the  execution  of  this  contract;  and  since  the  executive  committee  and 
the  body  of  the  stockholders  at  their  respective  meetings  approved  and 
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ratified  tlie  same  an<l  its  execution,  the  defense  that  the  corporation  is 
not  bound  by  this  contract,  because  no  formal  resolution  of  the  board 
of  directors  to  the  same  effect  was  passed,  cannot  be  maintained. 

There  is  another  reason  why  neither  this  defense  nor  the  objection 
that  the  calls  for  the  meetings  of  the  committee  and  stockholders  gave 
no  notice  that  this  subject  would  be  there  considered  is  not  now  open  to 
the  Pacific  Company.  This  contract  was  within  the  general  powers 
of  the  corporation;  the  charter  originally  vested  the  power  to  authorize 
it  in  the  body  of  the  stockholders;  the  Pacific  Company,  by  its  action 
and  by  .its  acquiescence,  induced  the  complainant  to  believe,  and  to  act 
on  the  belief,  that  its  execution  of  this  contract  was  duly  authorized. 
No  corporation  can,  by  the  formal  execution  and  delivery  of  a  contract 
within  its  corporate  powers,  by  long  acquiescence  therein,  and  by  itself 
entering  upon  the  performance  and  taking  the  benefits  thereof,  induce 
the  other  part}'  to  the  contract  to  expend  large  sums  of  money  or  incur 
onerous  liabilities,  otherwise  unnecessary,  in  reliance  upon,  and  in  part 
performance  of,  the  contract,  and  then  repudiate  it,  and  escape  liability 
thereon,  on  the  ground  that  in  obtaining  authority  for  its  execution  it 
did  not  itself  comply  with  some  formal  rule  or  regulation,  ^vith  which 
it  might  have  complied,  but  which  it  chose  to  disr^ard.  The  perpetra- 
tion of  such  an  injustice  is  no  more  i)ermitted  to  a  corporation  than  to 
an  individual. 

In  Znbrbku  v.  Rtiilroad  (h.,  23  How.  381,  the  defendant  corporation 
indorsed  its  guaranty  upon  certain  bonds  of  another  railroad  company, 
acting  under  authority  of  an  act  of  the  legislature  of  Ohio,  which  pro- 
vided that  any  existing  company  might  accept  of  any  of  its  provisions, 
and  when  so  accepte<l,  and  a  certified  copy  of  their  acceptance  tiled  with 
the  secretary  of  state,  those  portions  of  their  charters  inconsistent  with 
the  provisions  of  the  act  should  be  repealed.  The  detiendant  corporation 
had  never  acceptetl  this  act,  or  filed  any  acceptance  thereof,  and  the  call 
of  the  stockholders'  meeting,  at  Avhich  the  corporation  was  authorized 
to  make  the  guaranty,  did  not -give  notice  that  this  matter  would  he 
there  considered .  On  these  grounds  the  plaintiff,  who  was  a  stockholder, 
claimed  the  guaranty  was  void,  and  sought  to  enjoin  the  corporation 
from  paying  interest  thereon.  Some  of  the  holders  of  the  bonds  were 
joined  as  defendants.  Mr.  Justice  Camitjeu-,  speaking  of  the  first  ob- 
jection and  the  corporation's  failure  to  accept  the  provisions  of  the  act 
of  the  legislature,  .said: 

"The  corporation  have  executed  the  power  and  claimed  the  privilege  con- 
ferred by  them,  and  they  cannot  exonerate  tliemselves  from  the  responsibil- 
ity by  asserting  that  they  have  not  filed  the  evidence  required  by  the  statute 
to  evince  their  decision."    Page  897. 

After  reviewing  the  facts  regarding  the  call  for  the  stockholders'  meet- 
ing, he  said: 

"But  we  are  to  regard  the  conduct  of  the  corporation  from  an  external  po- 
sition. The  commimity  at  large  must  form  their  judgment  of  it  from  the 
act»  and  resolutions  adopted  by  the  authorities  of  the  corporation,  and  the 
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meeting  ot  the  stockholders,  and  by  their  acquiescence  in  them.  These  ne- 
gotiable securities  have  l)een  placed  on  sale  in  the  community,  accompanied 
by  these  resolutions  and  votes  inviting  public  confldeuce.  They  have  circu- 
lated without  an  effort  on  the  part  of  the  corporation  or  the  corporators  to  re- 
Htrain  them  or  to  disabuse  those  who  were  influenced  by  these  apparently  of- 
ficial acts.  Men  have  invested  their  money  on  the  assurance  they  have 
afforded.  A  corporation,  quite  as  mucl)  as  an  individual,  is  held  to  a  careful 
adherence  to  the  (ruth  in  their  dealings  witii  mankind,  and  cannot,  by  their 
representations  or  silence,  involve  othei-s  in  onerous  engagements,  and  then 
defeat  the  calculations  and  claims  their  own  conduct  had  superinduced." 
Pages  400,  401. 

The  Pacific  Company  delivered  this  contract,  signed  by  its  president 
and  secretary,  and  sealed  with  its  corporate  seal,  to  the  Rock  Island 
Company.  This  was  prima  facie  evidence  that  it  was  executed  on  behalf 
of  the  corporation  by  lawful  authority.  BuiriU  v.  Nafiant  Bank,  2  Mete. 
(Mass.)  163,  166, 167;  Ganandarqua  Academy  v.  McKechnie,  90  N.Y.  618, 
G29;  Wood  v.  WMm,  93  111.  153,  162;  Southern  Ckil.,eU:.,  Ass'n  v.  Btista- 
mente,  52  Cal.  192.  It  delivered  to  that  company  a  formal  resolution, 
unanimously  passed  by  the  body  of  its  stockholders  at  their  annual 
meeting,  at  which  two  thirds  of  its  stock  was  represented,  approving 
the  contract  and  ratifying  its  execution.  This  resolution  was  presump- 
tive evi»lence  that  the  meeting  at  which  it  was  adopted  was  l^ally  called, 
and  that  the  action  of  the  executive  committee  therein  referred  to  and 
ratified  was  at  a  meeting  legally  called.  OwtUeau  Ins.  Co.  v.  Hdmea,  68 
Mo.  601;  Sargent  v.  Webster,  13  Mete.  (Mass.)  497,  504;  Lane  v.  Brainerd, 
30  Conn.  565,  577 ;  People  v.  Balchdor,  22  N .  Y.  1 28.  On  May  17 ,  1890, 
the  Pacific  Company  requested,  and  shortly  after  obtained,  and  until 
January,  1891,  continued  to  enjoy,  the  use  of  the  line  of  the  Rock 
Island  Company  from  McPhersou  to  Hutchinson  under  this  contract. 
No  note  of  warning,  no  notice  that  this  contract  was  executed  without 
authority,  came  from  the  Pacitic  Company  for  seven  months.  "When 
a  contract  is  made  by  any  agent  of  a  corporation  in  its  behalf,  and  for 
a  purpose  authorized  by  its  charter,  and  the  corporation  receives  the 
benefit  of  the  contract,  without  objection,  it  may  be  presumed  to  have 
authorized  or  ratified  the  contract  of  its  agent."  Pittsburgh,  etc.,  Jiy.  Co. 
v.  KeohikA  H.  Bridge  Co.,  131  U.  S.  381,  9  Sup.  Ct.  Hep.  770;  JKanio/ 
Cclwnina  v.  Patterson,  7  Cranch,  299;  Bank  of  United  States  v.  Dandridge, 
12  Wheat  64;  Zabriskie  v.  Railroad  Co.,  23  How.  381;  Gdd  Min.  Co.  v. 
National  Bank,  96  U.  S.  640;  Pneumatic  Gas  Co.  v.  Betry,  113  U.  S.  322, 
327,  5  Sup.  a.  Rep.  525. 

On  this  contract,  this  resolution,  this  action  and  acquiescence  of  the 
Pacitic  Company,  the  Rock  Island  Company  had  a  right  to  rely.  In 
reliance  thereon  it  constructed  during  those  seven  months  the  proposed 
railroad  from  South  Omaha  to  Lincoln,  mentioned  in  the  contract,  at 
an  expense  of  over  a  million  dollars,  and,  under  a  joint  arrangement 
with  the  Pacific  Company,  it  constructed  a  depot  at  Lincoln,  on  the 
grounds  of  the  Republican  Valley  Company,  to  be  used  at  the  junction 
of  this  new  road  with  the  Pacific  Company's  line  at  that  point.  The 
great  purpose  of  this  expenditure  was,  by  the  use  of  this  road  and  in 
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the  performance  of  this  contract,  to  obtain  a  continuous  line  from  Chi- 
cago to  Denver,  and  the  repudiation  of  the  contract  would  frustrate  this 
purpose,  and  greatly  depreciate  the  value  of  this  new  road  and  its  ap- 
purtenances. Under  these  circumstances,  to  permit  this  company  now 
to  repudiate  this  contract  would  violate  every  principle  of  equity  and 
fair  dealing.  By  its  presentation  to  the  Rock  Island  Company  of  this 
contract,  and  this  resolution,  acts  apparently  official,, by  its  acceptance 
of  a  part  of  the  benefits  of  the  contract,  by  its  gilence  for  seven  months 
while  this  large  expenditure  of  money  was  being  made  in  reliance  on 
this  contract,  it  is  estopped  to  declare  it  void,  either  because  its  board 
of  directors  failed  to  pass  a  formal  resolution  approving  it,  or  because 
its  secretary  failed  to  state  in  his  calls  that  this  contract  would  be  con- 
sidered at  the  meetings  that  unanimously  authorized  and  ratified  it. 
The  Pacific  Company  is  bound  by  the  contract.  St.  Louis,  V.  &  T.  H. 
R.  Co.  v.  Terre  HauU  cfc  /.  R.  Co.,  12  Sup.  Ct.  Rep.  953,  956;  CaUraJ. 
Transp.  Co.  v.  PttUman's  Pcdace  Oar  Co.,  139  U.  S.  60,  11  Sup.  Ct.  Rep. 
478;  Beecher  v.  RoUing  MUl  Co.,  45  Mich.  103,  109,  7  N.  W.  Rep.  695; 
Davis  V.  Railroad  Co.,  131  Mass.  258,  260;  ITiomas  v.  Railway  Co.,  104 
111.  462,  467. 

The  third  objection  urged  is  that  this  contract  is  ultra  virea  of  the 
Rock  Island  Company.  The  contention  is  that  tlie  Rock  Island  Com- 
pany had  not  complied  with  the  statutes  of  the  state  of  Nebraska,  with 
which  it  must  comply  in  order  to  derive  power  to  operate  a  raUway  in 
that  state  as  provided  by  the  contract;  that  on  this  account  the  contract 
could  not  be  enforced  against  the  Rock  Island  Company;  and  therefore 
that  company  cannot  enforce  it  against  the  Pacific  Company.  After  the 
testimony  had  been  closed,  and  at  the  final  argutnent,  the  defendants 
moved  the  court  to  permit  the  introduction  of  the  evidence  on  which 
alone  this  contention  is  based.  The  complainant  objected  on  the  grounds 
that  the  testimony  had  been  closed,  that  no  good  reason  was  shown  for 
its  introduction  at  that  time,  and  that  it  was  incompetent,  irrelevant, 
and  immaterial.  The  court  overruled  the  motion,  sustained  com- 
plainant's objections,  and  defendants  excepte^l.  It  was  discretionary 
with  the  court  below  to  grant  or  refuse  this  motion.  To  refuse  it  was 
certainly  no  abuse  of  this  discretion,  and  we  do  not  feel  authorized  to 
consider  this  rejected  evidence,  or  the  ai^unient  based  upon  it.  With- 
out the  rejected  evidence,  the  record  proved  this  contract  to  be  within 
the  powers  of  the  Rock  Island  Company.  Railway  Co.  v.  McCarthy,  9G 
U.  S.  267. 

The  fourth  objection  is  that  this  contract  is  void  because  the  charter  of 
the  Rock  Island  Company  expires  by  its  terms  in  1930,  and  that  com- 
pany could  not  contract  beyond  the  stated  period  ot  its  own  existence. 
This  objection  cannot  be  sustained.  A  lease  for  a  time  certain,  if  the 
lessee  shall  live  so  long,  has  always  been  held  valid,  and  a  lease  for  999 
years,  if  the  lessee  shall  be  in  existence  so  long,  is  likewise  valid.  Wood 
Landl.  &  Ten.  §  61,  p.  144;  Gere  v.  Railway  Co.,  19  Abb.  N.  C.  193,  203. 
Again,  this  contract  provides  that  it  shall  attach  to  that  portion  of  each 
railway  leased,  and  shall  bind  the  grantors,  and  the  assigns  and  suc- 
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cessors  of  each  party  to  it,  during  the  existence  of  their  several  corporate 
existences,  and  that  each  party  shall  take  such  steps  as  may  be  neces- 
sary to  continue  the  contract  in  force.  The  charter  of  the  Rock  Island 
Company  provides  that  its  existence  "  may  be  renewed  from  time  to  time 
as  may  be  provided  by  the  laws  of  the  states  of  Illinois  and  Iowa."  The 
contingency  that  this  corporation  will  cease  to  exist,  and  leave  neither 
assigns  nor  successors,  is  far  too  remote  to  have  any  influence  upon  the 
validity  of  this  contract. 

Nor  can  the  fifth  objection  urged  to  this  contract  be  sustained.  It  is 
that  the  contract  is  void  as  to  the  Republican  Valley  Company,  because 
it  does  not  provide  for  the  payment  of  any  consideration  to  that  com- 
pany for  the  use  of  its  railroad.  The  contract,  however,  does  provide 
that  the  consideration  for  the  use  of  this  railroad  shall  be  paid  to  the 
Pacific  Company.  Now  a  contract  by  an  individual  to  perform  cer- 
tain services  for  B.  for  a  consideration  to  be  paid  to  C.  is  a  valid  con- 
tract. The  only  reason  why  such  a  contract  by  the  officers  of  a  corpora- 
tion on  its  behalf  may  not  be  valid  is  because  they  are  the  trustees  of 
the  stockholders  of  the  corporation,  and  they  may  not  make  a  contract 
on  its  behalf  depriving  it  of  any  right  or  property,  unless  the  benefit 
therefrom  inures  to  their  cestui*  que  truM^nt.  In  this  case  the  Pacific 
Company  had  furnished  the  money  to  construct  the  railroad  of  the  Re- 
publican Valley  Company;  it  owned  substantially  all  its  bonds;  it  owned 
substantially  all  its  stock, — all  of  it  that  had  ever  been  represented  at 
any  stockholders'  meeting:  and  from  the  construction  of  its  railroad  to 
the  date  of  this  contract  the  Pacific  Company  controlled  and  operated,  as 
the  sole  owner  of  its  stock  and  bonds,  the  railroad  of  the  Republican 
Valley  Company.  Under  these  circumstances,  the  Republican  Valley 
Company  and  its  ofiioers  held  all  the  property  of  that  corporation  in  trust 
for  the  Pacific  Company,. and  that  they  reserved  the  consideration  of  this 
contract  to  their  ceHui  qfue  truM,  to  whom  it  belonged,  and  to  whom  the 
law  required  it  to  be  paid,  instead  of  to  that  corporation,  is  no  objection 
to  its  validity.  When  the  reason  ceases,  the  rule  also  ceases.  That  at 
some  future  time  the  ownership  of  this  stock,  and  the  right  to  receive 
tbis-rental,  may  become  separated,  is  not  material  here.  It  is  sufficient 
that  now  the  contract  provides  that  the  consideration  shall  be  paid  to 
the  party  to  whom  it  belongs,  and  the  presumption  is  that  any  future 
seller  or  purchaser  of  the  stock  or  the  right  to  this  rental  will  make  his 
price  with  due  regard  to  the  terms  of  this  contract. 

The  next  objection  made  to  this  decree  is  that  this  contract  is  not  one 
of  which  specific  performance  can  be  enforced  in  equity;  that  the  acts  to 
be  performed  under  it  are  so  numerous  and  complicated,  and  their  per- 
formance is  to  extend  through  so  long  a  term  of  years,  that  it  would  be 
impracticable  for  any  court  to  supervise  and  enforce  such  performance. 
The  question  here  presented  is  no  longer  open  for  consideration  in  the 
federal  courts.  It  is  settled  adversely  to  the  appellants  by  the  decision 
in  J(yy  v.  OUy  of  St.  Lom«,  138  U.  S.  1,  11  Sup.  Ct.  Rep.  243,  and  we 
affirm,  and  adopt  upon  this  question,  the  following  quotation  from  the 
opinion  of  Mr.  Justice  Brewer,  in  the  case  at  bar: 
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"Third.  Is  tliia  contract  one  of  which  a  court  of  equity  may  compel  specific 
performance?  Fortunately,  a  recent  decision  of  the  supreme  court  in  the^ 
case  of  Jof/-  V.  City  of  St.  Louis.  138  U.  S.  1,  11  Sup.  Ct.  liep.  243,  relieves 
from  any  einbHrrassmeiit.  That  case  was  originally  heard  before  me  while  I 
was  circuit  judge;  and  after  a  careful  examination,  and  though  in  thefaceof 
seemingly  adverse  precedents,  I  decreed  specific  performance  of  a  contract  for 
the  joint  use  of  track.  That  decree  was  affirmed  by  the  unanimous  opinion 
of  the  supreme  court.  All  the  objections  which  are  here  made  were  presented 
there  and  overruled,  and  the  necessity  of  the  interposition  of  a  court  of  equity 
in  cases  of  this  liind  clearly  shown  by  Mr.  Justice  Blatcuford  In  the  opinion 
of  tlie  court.  The  spirit  of  that  decision  is  expressed  in  this  quotation:  'Rail- 
roads are  common  carriers,  and  owe  duties  to  the  public.  The  rights  of  tbt< 
public  in  respect  to  these  great  methods  of  communication  should  be  fostered 
by  the  courts;  and  it  is  one  of  the  most  useful  functions  of  a  court  of  equity 
that  its  methods  of  procedure  are  capable  of  being  made  such  as  to  accommo- 
date themselves  to  the  development  of  the  interests  of  the  public,  in  the  prog- 
ress of  trade  and  tralfic,  by  new  methods  of  intercourse  and  transportation.*  " 
47  Fed.  Rep.  25. 

The  general  rule  invoked  by  coun.sel  for  the  Pacific  Company  that  an 
agreement  to  submit  a  controversy  to  arbitration  cannot  be  specifically 
enforced  in  equity  has  no  application  to  tiiis  case,  because  the  stipula- 
tions in  this  contract  to  submit  to  referees  are  not  the  essence  of  the 
agreement,  but  relate  to  minor  detsiilsof  its  performance,  and  are  merely 
auxiliary  to  the  principal  contract,  and  because  the  contract  has  been 
partly  performed,  the  Pacific  Company  has  accepted  some  of  its  ben- 
efits, the  Hock  Island  Company  has  made  large  expenditures  in  reli- 
ance upon  it,  and  a  failure  to  enforce  it  would  result  in  gross  injustice. 
Txheider  v.  Biddle,  4  Dill.  55,  60,  61;  Gregory  v.  MlgbeU,  18  Ves.  333; 
Black  V.  Rogers,  75  Mo.  441,  449;  CoUs  v.  Peck,  96  Ind.  333,  341 ;  Jack- 
mn  V.  Jackion,  1  Smale  &  G.  184. 

Finally,  we  are  urged  to  reverse  this  decree  because  it  is  said  that  the 
contract  was  improvidently  made,  and  is  inequitable,  and  a  court  of 
equity  ought  not  to  enforce  it.  There  is  no  doubt  that  tlie  powers  of  a 
court  of  equity  ought  not  to  be  exercised  to  enforce  a  contract  that  is 
hard  and  unconscionable,  where  such  action  would  work  great  injustice 
to  the  defendant,  although  he  may  have  been  guilty  of  a  breach  of  the 
contract;  but  in  this  case  we  are  satisfied  tlmt  this  contract  was  just  and 
fair,  and  that  it  was  deliberately  made  ou  behalf  of  the  Pacific  Company 
by  men  of  exceptional  intelligence  and  familiarity  with  its  subject-mat- 
ter. The  two  great  corporations  that  brought  these  suits  in  a  great 
measure  controlled  the  carrying  trade  that  was  done  over  the  Omaha 
bridge;  they  were  raising  the  money  to  construct  a  rival  bridge  and  rail- 
road at  Omaha .  The  construction  of  such  a  bridge  meant  a  diversion  from 
the  bridge  of  the  Pacific  Company  of  the  traffic  the  complainants  con- 
trolled. To  avtrt  the  construction  of  this  bridge  and  the  diversion  of 
this  traffic  was  the  great  purpose  of  this  contract  on  the  part  of  the  Pa- 
cific Company.  At  its  recjuest  the  complainant  companies  desisted  from 
their  efforts  to  construct  their  bridge,  and  made  this  contract.  All  the 
carrying  trade  of  all  these  railroads  at  Omaha  had  been  passing  over  the 
bridge  of  the  Pacific  Company  for  years.     The  officers  of  that  company 
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had  tlie  best  means  of  information  and  undoubtedly  the  most  accurate 
knowledge  regarding  the  subjeot-inatter  of  this  contract.  They  were 
men  of  high  intelligence,  whose  long  experience  in  railroad  management 
had  ripened  their  judgment  axxd  peculiarly  fitted  them  .to  deal  wisely 
with  the  subject  here  presented.  They  fixed  their  own  price  for  the  use 
of  their  bridge  and  tracks  at  Omaha,  and  that  price  was  inserted  in  the 
contracts.  In  their  opinion,  the  contracts  were  fair  and  just;  the  best 
interests  of  the  Pacific  Company  demanded  their  execution;  they  ad- 
vised and  caused  their  execution  by  that  company;  and,  in  our  opin- 
ion, the  evidence  in  this  case  amply  vindicates  their  judgment.  The  re- 
sult is  that  the  Pacific  Company  has  accomplished  its  great  object  in 
making  this  contract;  it  has  prevented  the  construction  of  the  rival  bridge; 
it  lias  averted  a  diversion  of  the  traCFic  from  its  own  bridge  and  tracks. 

The  main  object  of  the  Rock  Island  Company  in  making  the  contract 
was  to  get  the  use  of  the  Pacific  Company's  bridge  from  Council  Bluffs 
to  Omaha,  and  its  tracks  from  Council  BluiTs  to  South  Omaha,  and  from 
Lincoln  to  Beatrice,  to  fill  the  gap  in  its  continuous  line  from  Chicago 
to  Denver.  To  accomplish  its  purpose,  the  Pacific  Company  made  this 
solemn  contract  to  permit  this  use;  it  delivered  that  contract  to  the  Rock 
Island  Company  with  a  formal  resolution  of  the  body  of  its  stockhold- 
ers, showing  its  apparently  official  character;  it  demanded,  obtained, 
and  enjoyed  a  part  of  the  benefits  of  the  contract  for  seven  months;  it 
j{ave  no  warning  or  notice  that  it  would  not  ])crforni  its  contract  on  ac- 
count of  its  invalidity  or  for  any  other  reason  until  the  Hock  Island  Com- 
pany had  built  its  proposed  railroad  from  South  Omaha  to  Lincoln,  to 
he  used  as  a  part  of  its  continuous  line,  at  an  expense  of  more  than  a 
uiillioD  dollars,  and  then,  for  the  first  time,  it  utterly  refused  to  perform 
its  contract,  and  left  the  Rock  Island  Company  without  a  bridge  or  the 
use  of  one,  withput  its  continuous  line,  with  nothing  but  this  fragment 
of  a  road  from  South  Omaha  to  Lincoln,  and  even  that  the  Pacific  Com- 
pany prohibited  it  from  connecting  with  its  tracks.  For  such  a  breach 
of  such  a  contract  no  jury,  no  court,  could  justly  measure  the  damages; 
no  action  at  law  could  give  adequate  remedy.  There  was  but  one  etTect- 
ive  remedy,  and  that  was  the  enforcement  of  this  contract.  That  this 
remedy  should  be  here  applied,  the  wrongs  of  the  Rock  Island  Company, 
the  interest  of  the  public  in  rapid  and  speedy  transportation  over  con- 
tinuous lines  at  the  least  expense,  and  its  higher  interest  in  that  wise  ad- 
ministration of  complete  justice,  which  is  the  great  safeguard  of  civilized 
society,  alike  demanded.  To  have  refused  it,  and  left  these  wrongs  un- 
re<lressed,  would  have  been  neither  just  nor  equitable. 

The  contract  w  as  within  the  corporate  powers  of  each  of  tlie  parties  to 
it;  each  of  them  by  its  own  acts  became  legally  bound  to  perform  it;  the 
powers  of  the  court  below  were  ample  to  enforce  it;  those  powers  were 
wisely  exercised  in  granting  its  decree;  and  that  decree  is  hereby  af- 
firmed, with  costs. 

The  questions  involved  in  the  case  of  the  Union  Pacific  Railimy  Com- 
pany, Appdkmt,  vs.  Chicago,  Milwmkec  &  St.  Paid  Raihmy  Company,  Ap- 
pdlif,  are  decided  by  the  foregoing  opinion,  and  the  decree  in  that  case 
is  also  affirmed,  with  costs. 
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GiBABD  Life  Insurance,  ANNnmr  <&  Trdbt  Go.  «t  al.  v.  Goofbs  ^^  oL 

(Circuit  Court  4^  Appeala,  EUjhtk  Circuit   July  fi^  ISM.) 

NalOSi 

L  Rbfirktos— CojfSTRVCTioir  of  Okdbb— Appcai. 

On  a  petitioD  by  cootractora  against  the  receivers  of  a  railway  to  aeoare  payment 
for  the  erection  of  a  building,  toe  court  referred  the  cause  to  a  master  to  ascertain 
the  amount  "justly  and  equitably  due  as  the  true  value  of  the  work  done  and  ma- 
terials f  urnisned. "  The  master  found  the  work  was  done  under  a  contract  between 
the  reoeivers  and  the  builders,  refused  to  hear  evidence  as  to  value,  and  reported 
the  contract  price  as  the  amount  due.  The  oourt,  after  a  hearing  on  exoepUons, 
confirmed  the  report,  and  entered  judgment  thereon.  Held,  that  while  the  order 
of  reference  was  open  to  the  censtruction  that  the  actual  value  of  the  work  and 
material  was  to  be  ascertained,  yet  as  the  trial  oourt  had  held  that  it  was  not  In- 
tended to  bear  so  broad  a  construction,  and  had  confirmed  the  report,  an  appellate 
court  would  not  be  Justified  in  holding  thecontrary,  where  no  In  justice  had  resulted. 

&  COimUOT— BVIDENCB  TO  KSTABLIBB — UaBTEB'S  FiKDISOS. 

While  certain  railroad  buildings  were  in  course  of  construction,  aforecloanra  suit 
was  instituted  against  the  railroad  company,  and  two  receivers  were  appointed. 
Shortly  afterwards,  by  a  joint  letter,  the  receivers  notified  the  builders  to  atop 
work,  stating  that  they  would  later  furnish  designs  and  directions  for  oompleting 
the  work,  "and  you  will  name  a  gross  sum  for  the  performance  of  the  same,  which 
will  be  submitted  to  the  court  for  approvaL  "  New  plans  and  specifications  were 
then  prepared  and  approved  by  the  court,  and  an  order  was  entered  directing  that 
the  buildings  be  completed  in  accordance  therewith.  The  receiver  in  active  charge 
of  that  portion  of  the  road  notified  the  builders  of  this  order,  and  soon  afterwards 
they  answered  by  letter  submitting  »  bid  for  which  they  would  complete  the  work 
on  the  new  plans.  The  active  receiver  testified  that  the  receivers  accepted  the  bid, 
and  that  a  formal  contract  was  prepared,  and  was  signed  by  the  builders,  but 
was  never  signed  by  the  receivera.    Relying  on  this  contract  the  builders  00m- 

Sleted  the  work.    The  other  receiver  testified  that  he  knew  nothing  of  the  bid,  but 
lat  he  afterwards  saw  the  work  going  on,  and  assumed  it  was  with  his  colleague's 
concurrence,  and  without  any  estimates  or  contract.    Held,  that  these  facts  were 
sulBcient  to  justify  Uie  master  in  finding  that  the  work  was  completed  under  a 
binding  contract  with  the  reoeivers. 
B,  RBoxrvixs — RKPin>iATiON  or  Pendimg  Coimucrs. 

A  builder  who  is  engaged,  under  contract,  in  erecting  a  building  for  •  railroad 
company  at  the  time  Uiat  reoeiyers  are  appointed  for  tbe  road,  is  entitled  to  re- 
muneration on  the  basis  of  the  contract  price  for  the  work  done  after  the  receivers 
are  appointed,  and  before  they  make  a  new  arrangement  with  him  or  notify  him 
to  stop  work. 

Appeal  from  the  United  States  Cionrt  in  the  Indian  Territory.    Affirmed. 

J.  W.  McLoud  and  S.  A.  G^bert,  (Samud  IHckaon,  of  counsel,)  for 
appellants. 

L.  P.  Sandda  and  A.  0.  Moadey,  (Sandd$  &  HUl,  on  the  brief,)  for 
appellees. 

Before  Caldwbli.  and  Sanbobn,  Circuit  Judges,  and  Shibas,  Dis- 
trict Judge. 

Sbiras,  District  Judge.  Tbe  Choctaw  Coal  &  Railway  Company,  a 
corporation  created  under  tbe  laws  of  the  state  of  Minnesota,  with  the 
right,  among  other  things,  to  build  and  operate  railways  and  to  own 
and  develop  coal  mines,  was  authorized  by  the  acts  of  congress  approved 
February  18, 1888,  and  February  13,  1889,  to  construct  a  railway  within 
the  Indian  Territory.  la  connection  with  the  building  and  operation 
of  the  line  of  railroad  and  the  development  of  its  mining  interests,  the 
company,  in  May,  1890,  undertook  the  erection,  at  South  McAlester,  in 


Digitized  by 


Google 


OIBARD    LIFE    IN8CRAXCE,  ANNUITY   &    TRUBI   CO.  V    COOPEB.       ,333 

the  Indian  Territory,  of  a  building  to  be  used  as  an  hotel  and  for  offices 
for  the  company,  and  entered  into  a  contract  with  W.  H.  Cooper  & 
Son  for  the  furnishing  of  the  greater  part  of  the  work  and  material 
needed  in  the  erection  of  the  building,  which  was  called  ttie  "Kali  Inla 
Hotel."  For  the  purpose  of  securing  the  holding  of  terms  of  the  United 
States  court  at  South  McAlester,  which  it  was  believed  would  add  to  the 
business  of  the  railway  and  otherwise  benefit  the  company,  it  was  prom- 
ised on  behalf  of  the  conjpany  that  if  congress  would  provide  for  holding 
court  at  South  McAlester  acuommodations  for  the  court  and  its  officers 
would  be  furnished  free  of  cost  to  the  United  States,  and  congress,  ac- 
cepting the  proposition  thus  made,  designated  South  McAlester  as  one 
of  the  points  for  holding  court  within  the  Territory.  The  company 
thereupon  determined  to  appropriate  part  of  the  building  in  process  of 
erection  to  the  use  of  the  court  and  its  officers. 

In  December,  1890,  a  bill  in  equity  was  filed  in  the  second  judicial 
division  of  the  United  States  court  for  the  Indian  Territory,  wherein 
lianghorne  Wister  and  the  Girard  Ijfe  Insurance,  Annuity  &  Trust 
Company  of  Philadelphia  were  complainants,  and  the  Choctaw  Coal  <fe 
Railway  Company  was  defendant,  one  of  the  objects  of  the  suit  being 
to  foreclose  a  mortgage  given  bj*  the  company  upon  its  property  to  the 
Girard  Company  as  trustee.  On  the  8th  day  of  January,  1891,  E.  D. 
Chadick  and  Francis  I.  Gowen  were  appointed  by  the  court  receivers 
of  the  property  of  the  company,  with  autliority  to  carry  on  the  business 
of  the  corporation  in  all  its  branches,  and  to  appoint  such  agents  as  the 
company  had  done  and  as  were  necessary  in  the  proper  conduct  of  the 
business.  On  the  3d  day  of  June,  1891,  the  receivers  notified  the  con- 
tractors. Cooper  &  Son,  to  stop  work  upon  the  building  known  as  the 
"  Kali  Inla  Hotel, "  such  notification  being  in  writing,  and  reading  as 
follows: 

"South  McAlester,  Ikd.  Tee.,  June  3d,  1891. 

"Messrs.  W.  H.  Cooper  <t  Son,  South  McAlester,  Indiart  Territory — Gen- 
tlemen: Under  direction  of  the  court  we  uotifyyou  to  stop  all  work  on  the 
Kali  Inla  Hotel  (rem  this  date,  and  make  out  your  bill  for  the  work  done  up 
to  and  including  to-day.  We  will  then  furnish  you  with  designs  and  direc- 
tions as  to  the  work  to  t>e  done,  and  you  will  name  a  gross  sum  for  the  per- 
formance of  the  same,  wbicb  we  will  submit  to  the  court  for  their  approval 
or  disapproval.  Yours,  truly. 

"Edwin  D.  Chadick, 
"Francis  I.  Gowkn, 
"Keceiveis  Choctaw  Coal  A-^Uy." 

Upon  receipt  of  this  letter.  Cooper  &  Son  ceased  work  upon  the  build- 
ing, and  made  out  a  bill  or  statement  of  the  sum  then  due  them,  whicli 
was  approved  by  the  auditor  of  the  receivers.  On  or  about  June  7th 
H.  W.  Cox,  who  acted  under  the  receivers  as  a  supervising  architect,  fur- 
nished to  Cooper  &  Son  the  details  and  specifications  of  the  work  re- 
quired to  be  done  to  fit  the  building  for  occupancy  by  the  court  and  the 
officers  of  the  company,  and  Cooper  &  Son  agreed  to  do  the  work  thus 
called  for  for  the  sum  of  $10,250;  and  on  the  7th  day  of  July  1891,  a 
contract  in  writing  was  drawn  up,  whereby  Copper  &  Son  agreed  to  do 
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the  work  and  furrush  the  materinls  called  for  by  the  specifications  prc^ 
pared  by  the  architect,  and  the  receivers  agreed  to  pay  therefor  the  siiiii 
of  $10,250.  This  contract  was  signed  by  Cooper  ife  Son  and  by  H.  W. 
Cox,  as  supervising  architect,  and  the  contractors  proceeded  with  the 
work  therein  calli^l  for  with  the  full  knowledge  and  approval  of  K.  T). 
Chadick,  the  receiver  who  then  had  immediate  charge  and  supervision 
of  the  work  being  done  Upon  the  railway  line.  It  also  appeal's  that  the 
plans  and  specifications  in  question  had  been  submitted  to  the  judge  of 
the  court  having  charge  of  the  trust,  and  the  same  were  approved  by 
him,  although  no  record  entry  of  such  approval  was  made  at  the  time. 

U]X)n  the  completion  of  the  building,  according  to  the  plans  prepared 
by  the  architect,  possession  of  tlie  .same  was  surrendered  by  the  con- 
tractors, and  it  has  since  been  used  and  occupied  by  the  court  and  by 
the  officers  of  the  company  and  of  the  receivers.  Cooper  &  Son  made 
out  their  bills  for  the  sums  due  them  for  work  done  since  June  3, 1891 , 
which  were  certified  as  correct  by  the  architect  having  supervision  of 
the  work  done  in  remodeling  the  hotel  building.  For  the  purpose  of 
procuring  payment  of  the  sums  clainred  to  be  due  them,  the  contractors 
filed  a  petition  in  the  foreclosure  proceedings,  setting  forth  the  facts  and 
praying  for  an  order  upon  the  receivers  directing  them  to  make  payment 
of  the  sums  claimed  to  be  due,  and  further  praying  that  a  lien  in  their 
favor  be  established  upon  the  building,  and  for  other  relief;  to  which 
petition  Francis  I.  Gowen,  as  receiver,  and  the  Girard  Trust  Company, 
as  trustee,  filed  answers;  and  thereupon  the  court  entered  an  order  di- 
recting "tliat  the  claim  of  W.  H.  Cooper  &  Son  be  referred  to  the  mas- 
ter to  take  testimony  thereon,  and  to  ascertain  the  amount  justly  and 
equitably  due  jis  the  true  value  of  the  work  done  and  materials  fur- 
nished by  them  upon  and  for  the  Kali  Tnlu  Hotel  building  at  South 
McAlester,  and  that  receivers'  certificates  bearing  7  per  cent,  interest  be 
issued  and  delivered  to  them  for  one  tliird  of  the  amount  so  found  to  be 
due,  and  to  sell  and  deliver  in  settlement  thereof  lumber  at  the  market 
price  thereof  for  one  third  of  said  amount,  and  the  balance  in  cash  to 
be  borrowed  on  certificates  as  hereinalter  authorized." 

A  hearing  was  had  before  the  master,  at  which  counsel  for  Receiver 
Gowen  sought  to  introduce  evidence  on  the  point  of  the  actual  value  of 
the  work  and  materials  furnished  by  Cooper  &  Son  in  the  erection  of 
the  Kali  Inla  Hotel  building,  but  it  was  held  by  the  master  that,  as 
the  evidence  showed  that  the  work  had  been  done  under  a  contract,  the 
question  was  whether  the  contract  iiad  been  complied  witlj;  that,  until 
the  existence  of  the  contract  was  disproved,  it  was  useless  to  offer  evi- 
dence save  upon  the  point  whether  the  work  had  been  done  and  the 
materials  had  been  furnislied  in  accordance  with  the  terms  of  the  con- 
tract relied  on,  and  upon  these  points,  after  hearing  the  evidence  ad- 
duced by  both  parties,  the  master  found  as  matters  of  fact  that  Cooper 
&  Son  had  done  the  work  and  furnished  the  materials  used  in  said 
building  after  .June  3,  1891,  in  reliance  upon  a  contract  entered  into 
with  them  by  the  agents  of  the  receivers,  and  with  their  knowledge  and 
approval ;  that  the  work  done  and  materials  furnished  were  in  accord- 
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ance  with  the  plans  and  specifications  approved  by  the  receivers  and 
the  court;  that  the  work  so  done  had  been  delivered  to  the  receivers; 
that  there  was  due  to  Cooper  &  Son  the  contract  price  of  f  10,250,  and 
the  further  sum  of  $842.74  for  extra  worlt  done  under  a  provision  of  the 
contract  upon  said  building;  that  there-was  due  for  other  work  performed 
by  the  contractors  a  sum  sufficient  to  make  the  entire  amount  due,  after 
allowing  all  credits,  tne  sum  of  $14,919.37.  Exceptions  were  filed  to 
the  findings  and  report  of  the  master,  but  the  court  on  the  19th  of  Jan- 
uary, 1892,  affirmed  the  same,  and  entered  a  judgment  in  favor  of  C!ooper 
&■  Son  for  $14,749.45,  to  reverse  which  the  trust  company  and  Gowen, 
receiver,  have  Ijrought  the  case  by  appeal  to  this  court. 

The  first  point  made  on  behalf  of  appellants  is  that  the  order  of  the 
court  made  at  Ardmore,  October  13,  1891,  referring  Cooper  &  Son's 
claims  to  the  master,  contemplated  an  investigation  of  the  entire  cost 
of  the  hotel  building,  to  the  end  that  the  contractors  should  onl}'  be 
paid  the  true  value  of  the  work  done  and  materials  furnished  by  them 
in  carrying  on  the  work,  and  therefore  the  master  erred  in  refusing  to 
hear  evidence  on  this  point,  and  in  confining  the  examination  to  the 
questions  whether  the  work  and  materials  were  furnished  imder  a  con- 
tract binding  upon  the  receivers  and  in  accordance  with  its  terms.  There 
can  be  no  doubt  that  the  language  of  the  order  is  susceptible  of  the  con- 
struction claimed  for  it;  but,  upon  exceptions  to  the  master's  report,  the 
court  granting  the  order  ruled  that  it  was  not  intended  to  bear  so  broad 
a  construction,  and  this  court  would  not  be  justified  in  holding  the  con- 
trary, unless  it  was  made  clear  that  injustice  has  resulted  therefrom. 
In  fact,  the  rights  of  the  parties  are  dependent  upon  the  questions  hearc) 
and  determined  by  the  master,  the  primary  ono  being  whether  Cooper 
&  Son  furnished  the  work  and  material  used  in  the  hotel  building  pur- 
suant to  contracts  binding  upon  the  receivers.  If  Cooi)er«tSon  were 
not  acting  under  a  contract,  then  evidence  of  the  value  of  the  work  and 
materials  furnished  by  them  would  be  pertinent;  but  if  they  were  act- 
ing under  a  contract,  valid  and  binding  upon  the  receivers,  tlien,  as  the 
master  held,  the  question  would  be  whether  the  work  done  and  mate- 
rials furnished  met  the  requirements  of  the  contract,  in  which  event 
Cooper  &  Son  would  be  entitled  to  the  contract  price. 

But  one  conclusion  is  justified  by  the  evidence  on  the  jwint  whether 
Cooper  &  Sou  were  acting  under  a  contract  fixing  the  obligaticms  of  the 
parlies.  In  the  letter  of  June  3, 1891,  addressed  to  Coo|x;r  &  Son  and 
signed  by  both  receivers,  the  former  were  directed  to  stop  work  on  the 
hotel  building  and  to  make  out  their  bill  up  to  and  including  June  3d. 
This  was  done,  and  the  account  tendered  was  duly  certified  to  by  the 
architect  and  approved  by  the  auditor  of  the  receivers.  The  letter  of 
June  3d  further  notifies  the  contractors  that  "we  will  then  furnish  you 
with  designs  and  directions  as  to  the  work  to  be  done,  and  you  will 
name  a  gross  sura  for  the  performance  of  the  same,  which  we  will  sub- 
mit to  the  court  for  their  approval  or  disapproval."  In  a  few  days  after 
the  date  of  this  letter  the  architect  employed  by  the  receivers  furnished 
plans  and  speci'icadons  for  the  work  to  be  done  in  remodeling  the  first 
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and  second  floors  of  the  building  for  court  purposes  and  for  the  raU> 
way  offices,  and  the  same  were  sent  by  Receiver  Chadick  to  Muscogee 
for  the  examination  of  the  court,  and,  being  approved,  the  receiver  was 
directed  to  proceed  with  the  work.  Thereupon  the  following  letter  waa 
addressed  to  Cooper  &  Son: 

"South  McAlester,  Ind.  Ter.,  June  23d,  1891. 
"Messrs.  W.  B.  Cooper  <t  8on,  South  McAlester — Gentlemen:  We  haw 
been  advised  by  Major  William  Nelson,  master,  of  the  following  order  of  the 
United  States  court:  '  You  are  hereby  directed  to  finish  up  court  room  and 
all  the  ofiSces  on  lower  floor  of  hotel  building,  and  also  sacb  rooms  on  second 
floor  as  may  be  necessary,'  in  accordance  with  estimates  to  be  hereinafter  fur- 
nisbed.  Yours,  truly, 

"Edwin  D.  CnADiCK.  for  Receivers." 

On  Jane  24,  1891,  Cooper  &  Son  answered  this  letter,  as  follows: 

"June  24tb.  1891. 

"B.  D.  Chadick,  Bsq.,  Reeetver  C.  C.  A  Ry.  Co. — Dear  Sir:  We  will 
furnish  all  material  and  complete  according  to  plans  and  specifications  that 
part  of  the  west  half  of  the  hotel  building,  to  be  used  as  U.  S.  court  apart- 
ments, for  thesum  of  seven  thousand  nine  hundred  and  seventy-eight  dollars; 
also  the  east  part  of  said  building,  to  be  used  as  R.  R.  offices  and  auditor's 
and  bank  department,  as  per  plans  and  specifications,  for  the  sum  of  twenty- 
two  hundred  and  seventy-two  dollars;  or  both  for  ten  thousand  two  hundred 
and  fifty  dollars.  The  company  has  on  band  material  to  the  value  of  92,500. 
which  it  can  furnish,  and  deduct  same  from  above  amount. 

"Respectfully,  W.  H.  Cooper  &  8om." 

Chadick  testified  that  the  receivers  accepted  the  bid  thus  made;  that 
he  could  not  say  that  a  formal  letter  of  acceptance  was  written,  but  it 
was  his  impression  that  he  did  write  a  letter  in  regard  to  it;  that  the  ar- 
chitect prepared  a  formal  contract  in  writing,  with  the  plans  and  speci- 
fications annexed,  but  that  the  same  was  never  signed  by  the  receivers; 
that  Cooper  &  Son  proceeded  with  the  work,  relying. upon  the  contract 
agreed  upon,  and  completed  the  work  according  to  the  plans  and  speci- 
fications furnished  them.  Mr.  Gowen  testified  that  he  did  not  know  of 
the  letter  of  June  24,  1891,  in  which  Cooper  &  Son  stated  the  price  for 
which  they  would  undertake  the  work,  until  towards  the  end  of  Aogust; 
that  he  knew  and  saw  that  work  was  going  on  npon  the  court  rooms 
and  offices;  that  he  assumed  that  Cooper  &  Son  were  going  on  with  the 
work  with  Mr.  Chadiek's  concurrence,  without  any  regard  to  the  direo 
tions  given  in  the  letter  of  June  8, 1891,  and  without  furnishing  any  es- 
timate or  making  any  contract,  after  due  authority  obtained  from  the 
court;  that  he  made  no  protest  at  the  time  because  he  understood  thq 
work  had  to  be  done,  and  he  felt  confident  when  it  came  to  paying  for 
it  the  court  would  take  care  that  Cooper  &  Son  would  not  be  allowed 
any  excessive  sum.  Thus  the  evidence  shows  that  the  receivers  notified 
Cooper  &  Son  that  plans  and  specifications  of  the  work  to  be  done  in  re- 
modeling the  building  would  be  prepared,  upon  which  they  would  be 
asked  to  state  the  gross  sum  for  which  they  would  do  the  woA  accord- 
ing to  the  plans  submitted;  the  plans  were  prepared  and  approved  by 
the  court,  of  which  notice  was  given  to  Cooper  &  Sou,  who  thereupon 
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stated  in  writing  the  sum  for  which  they  would  undertake  the  work; 
that  Chadick,  who  up  to  that  time  had  been  the  receiver  in  active  charge 
of  the  work  in  the  Indian  Territory,  accepted  the  bid  made,  and  directed 
Cooper  &  Son  to  proceed  with  the  work;  that  Receiver  Gowen  knew  that 
the  work  was  being  done,  but  made  no  objection  thereto;  that  Cooper 
&  Son  commenced  and  completed  the  work  called  for  by  the  plans  and 
specifications  furnished  them  in  the  belief  that  they  were  to  be  paid  the 
price  stated  by  them  in  their  letter  of  June  24,  1891.  These  facts  en- 
tirely justify  the  finding  of  the  master  that  Cooper  &  Son,  in  remodeling 
the  building  according  to  the  plans  furnished  them,  were  acting  under 
a  contract  binding  upon  the  receivers.  The  fact  that  the  formal  written 
contract  prepared  by  the  architect  of  the  receivers  was  not  signed  by  . 
them  does  not  show  that  an  agreement  had  not  been  reached. 

When  the  plans  and  specifications  were  furnished  by  the  receivers  to 
Cooper  &  Son,  and  the  latter  had  stated  the  gross  sum  for  which  they 
would  perform  the  work  called  for,  the  terms  of  the  proposed  contract 
were  made  plain,  and,  when  Cooper  &  Son  were  directed  to  proceed 
with  the  work  called  for  by  the  plans,  the  contract  between  the  parties 
was  closed,  and  the  preparation  and  signing  of  a  formal  writing  would 
only  have  called  into  existence  additional  evidence  of  the  fact  that  the 
parties  had  contracted  for  the  performance  of  the  work  included  within 
the  specifications  for  the  price  slated  in  the  letter  written  by  Cooper  & 
Son  under  date  of  June  24,  1891.  It  must,  therefore,  be  held  that  the 
work  done  and  materials  furnished  in  carrying  out  the  plans  and  speci- 
fications furnished  to  Cooper  &  Son  in  June,  1891,  were  so  done  and 
fumishetl  under  a  contract  binding  upon  the  receivers,  which  fixed  the 
price  to  be  paid  therefor.  The  same  is  true  of  the  work  done  up  to  and 
including  June  3,  1891.  The  evidence  shows  that  when  the  receivers 
were  appointed  Cooper  &  Son  were  engaged  in  the  erection  of  the  build- 
ing under  a  written  contract  dated  May  23,  1890.  The  receivers  took 
no  steps  to  terminate  this  contract  until  June  3,  1891,  when  the  letter 
of  that  date  was  written,  directing  the  cessation  of  work,  and  under  the 
terms  of  that  letter,  as  applied  to  the  existing  facts,  it  must  be  held  that 
the  contractors  are  entitled  to  demand  the  contract  price  for  the  work 
done  after  the  receivers  were  appointed  and  up  to  and  including  June  3, 
1891.  The  evidence  shows,  and  the  contrary  is  not  claimed  by  appel- 
lants, that  the  contractors  fulfilled  the  requirements  of  the  plans  and  spec- 
ifications under  which  they  undertook  the  work  performed  by  them,  and 
therefore  they  have  shown  themselves  entitled  to  the  contract  price  for 
the  work  done,  which  is  all  that  the  decree  appealed  from  awards  the 
appellees. 

Exception  is  also  taken  to  the  decree  in  that  it  directs  that  payment 
must  be  made  on  or  before  February  Hi,  1892,  one  third  to  be  paid  in 
receivers'  certificates,  one  third  in  lumber,  and  one  third  in  cash,  it  be- 
ing urged  that  thereby  an  undue  preference  is  awarded  appellees  over 
other  creditors  entitled  to  payment  from  the  funds  under  control  of  the 
receivers.  The  general  rule  is  that  equality  is  equity  among  the  credit- 
ors of  a  receiver,  who  is  the  representative  of  the  court  having  charge  of 
v.5lF.no.7— 22 
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the  property  that  is  being  administered  upon,  and  therefore,  unless  there 
is  good  and  sufficient  reason  to  the  contrary,  proportionate  payments 
should  be  made  to  all  creditors  entitled  to  share  in  the  common  fund; 
and  this  is  especially  true  if  there  is  reason  to  fear  that  the  fund  avail- 
able may  not  be  sufficient  to  meet  all  demands  in  full.  We  are  not 
sufficiently  advised  by  the  record  of  the  facts  in  this  case  to  tleter- 
iiiine  whether  the  decree  should  be  modified  in  this  particular.  It 
may  be  that  the  amount  of  funds  under  the  control  of  the  receivers 
and  the  equities  of  the  appellees,  as  known  to  the  court  having  im- 
mediate charge  of  the  trust  property,  were  such  as  to  justify  the  order 
made  in  this  particular.  As  the  time  for  payment  fixed  in  the  decree 
has  already  passed,  a  new  order  in  tiiis  particular  becomes  necessary, 
which  should  be  made  by  the  court  below,  and  in  the  making  of  which 
due  regard  should  be  had  to  the  equities  and  rights  of  other  creditors  as 
the  same  maj^  be  made  to  appear  before  the  court. 

The  decree  appealed  from  is  therefore  affirmed  at  cost  of  appellants, 
in  so  far  as  it  awai'ds  judgment  for  the  sum  therein  named  in  favor  of 
W.  H.  Cooper  &  Son;  and  the  cause  is  remanded  to  the  court  below, 
with  instructions  to  enter  an  order  directing  the  mode  and  time  of 
payment,  such  as  the  court  may  be  advised  is  required  by  the  equities 
of  the  case. 


Billings  et  al.  v.  Aspen  Mining  &  Smelting  Co.  d  al. 

(Circuit  Court  uJ  Appeals,  Eighth  CtfCuU.    Julr  5,  18034 
Ko.  30. 

1.  MiNiKO  Claims — Capacitv  op  Aliens  to  Hold. 

An  alien  who  has  expended  time,  money,  and  labor  in  exploring  for  and  locating 
a  mining  claim  on  public  lands,  conjointly  with  others,  may  hold  hiit  Interest,  or 
recover  the  same  if  deprived  thereof,  us  against  his  colocators,  and  as  against  all 
the  world  except  the  tJnited  States,  though  Rev.  St.  S  2319,  confines  the  right  of 
exploration,  purchase,  and  occupation  of  uusurveyed  mining  lauds  tooitizens  of  the 
United  States,  or  persons  who  have  declared  their  intention  to  liecome  citizens. 

a.  SaMB— ISHEKITANXE  ItT   AUEN— StaTB  AND  FeDERAI,  LaWS. 

The  question  whether  an  alien  can  inherit  an  interest  in  a  mining  claim  loo^ted 
open  government  lands  is  determined,  not  by  the  federal  law,  but  by  laws  of  the 
state  in  which  the  mine  is  situated ;  and  under  Acts  Colo.  Nov.  4,  ISOl,  and  April  '3, 
18S7,  aliens  may  inherit  mining  claims  located  in  that  state. 

8.  Canceixation  of  Deed — Misrepresentations.  ' 

Where  persons  living  in  a  foreign  country  or  a  distant  state,  and  having  no  In- 
dependent means  of  knowledge,  are  induced  to  convey  an  interest  in  a  mining  claim 
for  a  grossly  inadequate  consideration,  on  the  representation  of  the  purchaser's 
agent  that  they  have  no  real  interest  therein,  and  that  he  desires  the  conveyances 
merely  for  the  purpose  of  fortifying  his  own  title  against  pending  litigation,  such 
conveyances  will  be  set  aside,  though  the  representations  were  honestly  made. 

4.  Same. 

But  vrhere  a  person  living  in  an  adjoining  state  refuses  to  malie  a  deed  on  such 
representations,  and  causes  inquiries  to  be  made  in  her  behalf  and  receives  inde- 
pendent information,  and  then  makes  a  conveyance  for  a  much  larger  consideration, 
she  is  concluded  thereby,  though  the  oouslderatioa  is  still  Inadequate. 
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Ik  Bams— Lacbbs. 

A  delay  of  three  jean  after  making  the  flrat-masUoped  deed*  did  not,  in  snoh 
ease,  constitate  laches,  it  appearing  that,  soon  after  executing  the  tame,  the  gran- 
tor* oonToyed  the  same  interest  to  a  third  person  in  trust  to  enable  him  to  take  pro- 
oeedings  for  the  recoveiy  thereof,  knowledge  of  which  fact  was  promptly  brought 
home  to  the  purchaser,  and  that  the  delay  of  the  tmelee  was  not  caused  by  the 
grantors. 

&  Bamw — Nboxsbabt  Fabtiks. 

The  said  trustee  having  entirely  failed  to  take  such  proceedings,  he  should  be 
made  a  party  defendant  in  a  suit  brought  by  the  grantors  themselTos  to  recover 
their  interest,  since  defendanta  are  enutled  to  be  protected  by  the  deorM  agalnat 
any  subsequent  demand  on  his  part. 

r.  BAjfi:. 

It  was  error  to  refuse  a  petition  by  the  representattve  of  a  deoeasad  davghter  of 
the  alien  to  become  a  party  complainant,  since  the  decree  should  be  la  such  shape 
aa  to  settle  the  rights  of  au  parties  claiming  nnder  each  alien. 

1  Sam— IxnocKXT  Pdrchasbb. 

The  purchaser  having  convened  the  title  thoa  aoqalzed  to  a  corporation  of  which 
lie  was  the  president  and  principal  stockholder,  the  oorporaUon  was  not  an  inno- 
cent purchaser,  especially  as  the  records  of  the  county  In  which  the  mine  waa  lo- 
cated showed  that  the  alien  was  one  of  the  original  locators ;  and  the  fact  that  after 
his  death  one  of  liis  oolocators  published  a  notice  to  him  or  his  administrators,  no- 
tifying them  to  pay  his  share  of  the  outlay  expended  for-holding  the  claim,  on  pain 
of  a  forfeitore  of  bis  interest,  could  not  render  the  corporation  an  innocent  pur- 
chaser, it  appearing  that  It  mnst  have  known  that  the  publication  was  against  a  , 
dead  num,  and  without  effect. 

I.  Samk — NsaiasABT  Parti  us. 

The  fact  that  defendant  corporation  had  conveyed  a  portion  of  the  claim  to  an- 
other mining  company  did  not  render  the  latter  a  necessary  party ;  for,  while  no 
decree  ooold  be  entered  affecting  its  rights,  a  final  determination  could  be  had  of 
•11  the  issues  between  the  actual  parties. 

ig.  Cakcbllatios  or  Dxai>— Tbttdbr  or  Fubchask  Hokst. 

In  a  suit  to  cancel  conveyances  of  an  Interest  in  a  mine,  plaintlflt  need  not  ten- 
der a  retam  of  the  purchase  money,  where  it  appears  tliat,  in  case  of  a  decree  in 
their  favor,  defendante  would  be  reqnired  to  account  for  past  profite  far  In  excess 
of  the  pnn^iase  price;  for  such  price  can  be  credited  to  them  in  the  aoconnting, 
and  their  Interest  thus  fully  protected. 

Appeal  fh>m  the  Circuit  Court  of  the  United  States  fw  the  District  of 
Colorado.     Reversed. 
'    T.  A.  Oreen  and  Nix  &  Norlm,  for  appellants. 

George  J.  Boal,  Aaron  Heme,  and  T.  H.  Edsall,  {Oeo.  D.  ReywM»,  i)t 
counsel,)  for  appellees. 

Before  Cau>wbix  and  Sasbokm,  Circuit  Judges,  and  Shiras,  District 
Judge. 

Shiras,  District  Judge.  The  bill  in  this  cause  was  filed  in  the  circuit 
court  of  the  United  States  for  the  district  of  Colorado,  for  the  purpose  of 
asserting  the  rights  of  the  complainants,  as  heirs  at  law  of  one  William 
James  Wood,  to  an  interest  in  a  mining  property  situated  in  Pitkin 
county,  Colo.,  and  known  by  the  name  of  the  "Emma  Mine."  Previ- 
ous  to  April,  1870,  William  James  Wood  resided  at  Owen  Sound,  in 
Canada,  being  a  subject  of  Great  Britain.  On  April  10,  1870,  he  came 
to  the  United  States  for  the  purpose  of  bettering  bis  financial  condition 
and  prospects,  leaving  at  Owen  Sound  his  wife  and  family,  save  one  sou, 
George,  who  accompanied  him  to  the  United  States.  The  father  and 
son  went  to  Greenwood  county,  Kan.,  in  which  county  the  father  pre- 
empted certain  of  the  pablic  lands,  and  lived  thereon  for  some  time,  go- 
ing thence  to  Colorado.  On  the  24th  day  of  April,  1880,  the  said  Wil- 
liun  J.  Wood,  Archie  C.  Fisk,  and  Andrew  Kirkpatrick  discovered  aa<' 
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located  the  mine  afterwards  known  as  the  "Emma  Mine,"  and  caused 
the  same  to  be  dulj'  surveyed,  and  the  boundaries  of  the  claim  to  be 
marked  with  posts,  and  prepared  and  had  filed  in  the  recorder's  office 
of  Pitkin  county  a  proper  location  certificate,  as  required  by  the  provi- 
sions of  tlie  statutes  of  the  United  States,  the  same  being  filed  July  26, 

1880,  In  October,  1880,  Wood  died  at  Leadville,  Colo.,  intestate,  leav^ 
ing  as  his  heirs  his  widow,  Margaret,  and  his  children,  George,  William 
H.,  Orman  James,  Matilda,  Charles  E.,  Thomas  E.,  and  Hiram  A.     In 

1881,  George  Wood  died  in  Kansas,  leaving  a  widow,  Margaret,  surviv- 
ing him,  who  has  since  married  James  Cavner.  Matilda  Wood  married 
William  Scott,  and  died  in  1882.  Archie  C.  Fisk  in  the  spring  of  1883 
caused  to  be  published  in  a  newspaper  a  notice  addressed  to  William  J. 
Wood  and  his  administrator,  stating  that  he  had  expended  on  said 
Emma  lode  $100  for  work  and  improvements  done  during  the  year 

1882,  and  that  repayment  of  his  share  must  be  made  by  said  Wood 
within  90  days  or  his  interest  would  become  the  property  of  said  Fisk. 
When  this  publication  was  made  Fisk  knew  of  the  death  of  his  coloca- 
tor  Wood,  but  he  did  not  attempt  to  give  notice  to  his  heirs.  On  the 
3d  day  of  March,  1884,  the  said  Fisk  conveyed  his  interest  in  the  Emma 
mine  to  one  John  Hulbert,  who  made  the  purchase  and  took  the  con- 
veyance for  the  use  and  benefit  of  Jerome  B.  Wheeler,  who  by  other 
conveyances,  not  necessary  to  be  stated  in  detail,  had  become  possessed 
of  the  title  of  Kirkpatrick  in  the  mine. 

A  claim  was  asserted  to  the  Wood  interest  through  one  Almira  Brown, 
who  claimed  to  be  the  widow  of  William  J.  Wood,  and  who  transferred 
an  interest  of  one  sixth  to  Emma  Moody,  wife  of  Henry  Moody,  and 
litigation  was  bad  over  the  claims  thus  asserted.  It  may  be  said,  in 
passing,  that  the  claim  thus  based  upon  the  allied  relation  of  husband 
and  wife  between  William  J.  Wood  and  Almira  Brown  seems  to  have 
been  wholly  without  foundation.  By  reason,  however,  of  this  and 
other  litigation,  Jerome  B.  Wheeler,  in  1885,  deemed  it  necessary  to 
fortify  his  claim  to  the  mine  by  obtaining  conveyances  from  the  heirs 
of  William  J.  Wood,  and  to  that  end  James  H.  Devereux,  agent  for 
Wheeler,  went  to  Owen  Sound,  Canada,  with  other  parties  acting  in 
the  same  interest,  and  there  ascertained  that  the  widow  of  William  J. 
Wood  was  still  living,  having  since  his  death  intermarried  with  William 
Billings.  Henry  Moody  had  gone  to  Owen  Sound  <m  the  same  errand, 
and  it  became  a  race  of  diligence  as  to  which  one  should  procure  a 
deed  or  release  from  Mrs.  Billings.  The  result  was  that  Mrs.  Billings 
executed  a  release  of  her  interest  in  the  mine  for  the  sum  of  $2,500  to 
David  Jvobertson,  of  Chicago,  111.,  but  in  fact  for  the  benefit  of  Wheeler, 
the  deed  bearing  date  April  15,  1886.  Devereux  then  went  to  Chicago, 
and  there  succeeded  in  getting  a  release  from  James  O.  Wood,  or  Orman 
J.,  as  he  was  christened,  a  son  of  William  J.  Wood,  of  his  interest  in 
the  property  for  the  sum  of  $230.  Through  the  agency  of  one  P.  J. 
Connor,  acting  in  the  interest  of  Wheeler,  who  went  to  Port  Arthur, 
Canada,  for  that  purpose,  a  deed  was  obtained  from  Charles  E.  Wood 
releasing  his  interest  in  the  mine  for  the  sum  of  $266.66. 
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On  the  18th  of  April,  1885,  Mrs.  Billings  executed  a  deed  of  har  in- 
terest in  the  Eniuia  mining  claim  to  Richard  J.  Doyle,  "to  hold  the 
same  upon  the  trusts  and  according  to  certain  terms  which  have  been 
declared  between  the  said  party  of  the  first  part  and  second  part  hereto." 
In  the  month  of  May  following  James  O.  and  Charles  E.  Wood  executed 
deeds  of  like  import  to  Doyle,  covering  their  interest  in  said  mine,  all 
of  which  deeds  were  placed  on  record  in  Pitkin  county,  Colo.  These 
deeds  were  executed  because  the  grantors  claimed  that  they  hadT  been 
misled  in  releasing  their  rights  to  Wheeler,  and  their  purpose  was  to  have 
Doyle  act  in  their  behalf  in  asserting  their  claim  to  the  property. 

In  November,  1885,  Jerome  B.  Wheeler,  with  other  parties  owning 
interests  in  mining  properties  adjacent  to  the  Emma  mine,  organized  a 
corporation  known  as  the  Aspen  Mining  &  Smelting  Company,  and 
on  the  30tb  of  November,  1885,  Wheeler  executed  a  conveyance  of  his 
interest  and  title  in  and  to  the  Emma  mine  to  said  corporation.  For 
some  reason,  not  made  apparent  in  the  testimony,  Doyle  failed  to  bring 
any  proceedings  for  the  assertion  of  the  rights  of  Mrs.  Billings  and  her 
sons,  and  finsJly,  in  1887,  Mrs.  Billings  went  to  Colorado  for  that  pur- 
pose; and  on  the  14th  of  April,  1888,  the  present  proceedings  were  insti- 
tuted, wherein  Margaret  Billings,  James 0.  Wood,  Charles  E.  Wood,  and 
Margaret  Cavner  are  complainants,  and  the  Aspen  Mining  &  Smedting 
Company,  Jerome  B.  Wheeler,  Clinton  Markell,  Thomas  E.  Wood,  Wil-, 
liam  Wood,  and  Hiram  A.  Wood  are  named  as  defendants.  It  appear- 
ing that  William  Wood  was  insane,  and  that  Hiram  A.  was  a  minor, 
William  E.  White  was  appointed  guardian  ad  litem  for  them,  and  tiled 
an  answer  in  their  behalf,  claiming  that  each  of  the'  named  parties  was, 
and  continued  to  be,  the  owner  of  an  undivided  one  thirty-sixth  inter- 
est in  the  Emma  mining  property,  and  therefore  joined  in  the  prayer  of 
the  bill  for  an  accounting.  Thomas  E.  Wood  answered  the  bill,  assert- 
ing that  he  was  the  owner  of  one  thirty-sixth  interest  in  said  property, 
and  likewise  joined  in  asking  for  an  accounting  from  Wheeler  and  the 
Aspen  Company.  At  the  November  term,  1889,  William  G.  Scott,  as 
the  representative  of  the  interest  of  Matilda  Scott,  deceased  daughter  of 
William  J.  Wood,  sought  to  be  admitted  as  a  complainant  in  the  pro- 
ceedings, but  his  petition  in  that  respect  was  denied ;  and  at  the  same 
time,  on  motion  o(  complainants,  the  bill  was  dismissed  as  to  Clinton 
Markell.  On  the  10th  day  of  May,  1890,  the  cause  was  finally  heard 
upon  the  issues  presented  by  the  bill,  the  answers  of  Jerome  B.  Wheeler, 
and  of  the  Aspen  Mining  &  Smelting  Company,  the  replications  thereto, 
with  the  evidence  adduced  on  behalf  of  all  the  parties,  and  on  the  20th 
of  October,  1890,  a  decree  was  entered  dismissing  the  bill  upon  the  mer- 
its. Thereupon  the  cause  was  appealed  to  this  court  by  the  complain- 
ants, and  has  been  finally  submitted,  after  full  argument,  by  counsel  for 
the  respective  parties. 

The  first  position  taken  by  counsel  for  the  defendants  is  that  it  is  nec- 
essary for  the  heirs  of  William  J.  Wood  to  prove  that  when  he  joined 
with  Fisk  and  Kirkpatrick  in  the  location  of  .the  mine,  in  1880,  he  hitd 
become  a  naturalized  citizen  of  the  United  States  or  had  properly  de- 
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clared  his  Int^rition  to  become  snch.  By  section  2319  of  the  Revised 
Statutes,  it  is  enacted  that  "all  vahiaWe  inininj:  deposits  in  lands  be- 
longing to  the  United  States,  both  surveyed  and  unsurveyed,  are  hereby 
declared  to  be  free  and  open  to  exploration  and  purchase,  and  the  lands 
in  which  they  are  found  to  occupation  and  purchase  b}'  citizens  of  the 
United  States,  and  those  who  have  declared  their  intention  to  become 
such,"  etc.,  and  the  contention  of  counsel  is  that  as  it  is  not  denied 
that,  when  Wood  came  to  tlie  Uniteil  States  in  1870,  he  w&i  then  a  sub-  • 
ject  of  Great  Britain,  his  heirs  must  show  that  he  had  become  a  natural- 
izetl  citizen  of  the  United  States,  or  had  declared  his  intention  to  become 
such  before  the  location  of  the  Emma  mine,  in  the  spring  of  1880,  be- 
fore they  can  assert  title  to  the  mine  through  him.  It  would  certainly 
be  inequitable  to  rule  that  if  Wood  were  living  his  colocators,  Fisk  and 
Kirkpatrick,  or  any  one  claiming  under  them,  could  deprive  him  of  his 
interest  in  the  mine  simply  because  he  was  an  alien.  To  hold  that, 
after  Wood  had  expended  time,  labor,  and  money  in  prospecting  for  and 
locating  the  mine  conjointly  with  thein,  they  could  oust  him  therefrom, 
or  refuse  him  the  right  of  participating  in  the  proceeds  thereof,  would 
be  nothing  short  of  legalized  robbery.  His  alienage,  if  it  existe*!  when 
the  mine  was  located,  would  not  have  the  effect  of  transferring  his  in- 
terest to  his  colocators.  The  United  States  might,  by  proper  proceedings, 
1  have  deprived  him  of  the  benefits  of  the  location  made  by  him,  but 
Fisk  and  Kirkpatrick  could  not  avail  themselves  of  the  right  of  escheat 
belonging  to  the  government.  Thus  in  Craig  v.  Ldie,  3  Wheat.  563,  it 
is  said  : 

"Now,  what  is  the  situation  of  an  alien?  Uecan  not  only  take  an  Interest 
in  land,  but  a  freehold  interest  in  the  land  itself,  and  may  hold  it  against  all 
the  world  but  the  king,  and  even  against  him.  until  office  found,  and  he  is 
not  accountable  lor  the  rents  and  piofils  previously  received." 

In  Crtm  v.  De  ValU,  1  Wall.  1,  the  question  arose  on  the  following 
facts:  One  Halsey  by  will  devised  real  property  situated  in  Rhode  Island 
to  trustees  f«»r  the  benefit  of  his  daughter,  Maria  Do  Vnlle,  who  was  a 
native  and  resident  of  Buenos  Ayres,  an<l  upon  her  death  tlie  property 
was  to  go  in  fee  to  her  children,  providetl  they  should,  within  live  years 
after  being  informed  of  the  decease  of  their  grandfather,  take  up  their 
permanent  residence  in  the  United  States;  and  in  event  of  their  failure 
so  to  do,  then,  after  payment  of  certain  legacies,  the  residue  of  the  prop- 
erty was  to  be  conveyed  to  one  Cross  upon  certain  conditions.  A  stat- 
ute of  Rhode  Island  provided  that  "  courts  of  probate  siiall  have  power 
to  grant  petitions  of  aliens  for  leave  to  purchase,  hold,  and  dispose  of 
real  esUite  within  their  respective  towns,  provided  the  alien  petitioning 
shall,  at  the  time  of  his  petition,  be  resident  within  this  state,  and  shall 
have  made  declai-ation,  according  to  law,  of  his  intention  to  l>ecome  a 
natui-alizod  citizen  of  the  United  States."  Cross  filed  a  bill  in  equity  in 
the  circuit  court  for  Rhode  Island  against  the  trustees  and  beneficiaries 
named  in  the  will,  setting  forth  that  the  trusts  in  favor  of  Mrs.  De  Valle 
and  her  children  had  failed  by  reason  of  their  alienage  and  inability  to 
hold  real  estate  in  Rhode  Island,  it  not  appearing  that  they  or  any  of 
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them  had  ever  petitioned  for  such  right  or  declared  an  intent  to  become 
a  citizen  of  the  Unite<l  States;  that  consequently  the  devise  in  the  will 
to  him  took  effect  when  the  will  was  probated,  and  relief  in  various 
forms  was  prayed. 

The  supreme  court  held  that  Mrs.  Be  Valle,  notwithstanding  her 
alienage,  took  an  equitable  life  estate  by  the  will,  defeasible  only  by 
action  of  the  sovereign,  upon  what  was  declared  to  be  a  farailiar  princi- 
ple of  law,  to  wit:  "That  an  alien  may  take  by  deed  or  devise,  and  hold 
against  any  one  but  the  sovereign,  until  oflBce  found."  In  Otlenwin  v. 
Baldvnn,  6  Wall.  116,  Baldwin,  a  citizen  of  New  York,  asserted  a  title 
to  land  in  Texas  acquired  by  purchase  from  the  Galveston  City  Coni- 
panj'  in  1839,  before  the  admission  of  Texas  into  the  Union.  The  con- 
stitution of  Texas  prohibited  aliens  from  holding  real  estate  in  that 
country,  and  this  prohibition  was  relied  on  as  a  defense  to  the  suit 
brought  by  Baldwin  in  1850  to  establish  his  title  to  the  lands.  In  de- 
ciding the  case,  the  court  held: 

"It  is  true,  as  the  defenilants  insist,  that  when  the  purcbases  were  made 
by  Baldwin,  Texas  was  a  foreign  country,  with  a  constitution  forbidding 
aliens  to  hold  real  estate.  But  the  defendants  cannot  object  on  that  ground. 
Until  office  found.  Baldwin  was  competent  to  hold  Innd  against  third  persons. 
No  one  has  any  right  to  complain  iu  a  collateral  proceeding  if  the  sovereign 
does  not  enforce  his  prerogative. " 

Turning  next  to  the  provisions  of  the  law  of  the  state  of  Colorado, 
we  find  in  the  constitution  of  the  state,  adopted  in  1876,  ttie  declaration 
that  "aliens,  who  are  or  may  hereafter  become  bmm  fide  residents  of  this 
state,  may  acquire,  inherit,  possess,  enjoy,  and  dispose  of  property, 
real  and  personal,  as  native-bom  citizens."    Article  2,  §  27. 

By  an  act  of  the  legislature  adopted  November  4,  1861,  it  was  pro- 
vided that — 

"All  aliens  may  take,  by  deed,  will,  or  otherwise,  lands  and  tenements, 
and  any  interest  therein,  and  alienate,  sell,  assign,  and  transmit  the  same  to 
their  heirs,  or  any  other  persons,  whether  such  heirs  or  other  persons  be  citi- 
zens of  the  United  States  or  not;  and,  upon  the  decease  of  any  alien  having 
title  to  or  interest  in  any  lunds  or  tenements,  such  laud  and  tenements  shall 
pass  and  descend  in  the  same  manner  hs  if  such  alien  were  a  citizen  of  the 
United  States.  *  •  ♦  The  personal  estate  of  an  alien,  dying  intestate, 
who  at  the  time  of  his  death  shall  reside  in  this  state,  shall  be  distributed  in 
the  same  manner  as  the  estate  of  natural-born  citizens;  and  all  persons  shall 
be  entitled  to  their  proper  distributive  shares  of  such  estate  under  the  laws 
of  this  state,  whether  they  are  aliens  or  not." 

By  an  act  approved  April  2,  1887,  (amended  April  18,  1889,)  non- 
resi«lent  aliens  and  foreign  corporations  and  syndicates  were  prohibited 
from  acquiring  title  to  any  body  of  agricultural,  arid,  or  range  land  ex-' 
ceeding  2,000  acres  in  quantity,  but  by  section  5  of  this  act  it  was  de- 
clared that  "this  act  shall  not  be  so  construed  as  -to  prevent  any  non- 
resident alien  *  *  *  from  acquiring  the  title  to  and  possessing  and 
working  any  of  the  mines  in  this  state." 

It  tuns  appears  that,  if  Wood  were  living  and  had  brought  a  proceed- 
ing for  the  enforcement  of  bis  title  and  right  to  an  undivided  one-third 
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interest  in  the  Emma  mine  against  the  present  defendants,  they  coald 
not  object  thereto,  either  under  the  laws  of  the  United  States  or  of  the 
state  of  Colorado,  on-  the  ground  that  he  was  an  alien,  that  being  a 
privilege  reser\'ed  to  the  sovereign  only.  At  the  time  of  his  death  he 
held  and  possessed  a  right  and  title  indefeasible  as  against  all  the  world, 
save  the  sovereign,  and  defeasible  by  the  latter  only  by  direct  proceed- 
ings for  that  purpose.  The  title  and  interest  thus  possessed  by  Wood 
passed,  at  his  death,  to  those  who  by  the  laws  of  the  state  of  Colorado 
were  capable  of  inheriting  property  in  that  state.  Thus,  in  U.  S.  v. 
Fox,  94  U.  S.  315,  it  is  said: 

"The  power  of  the  state  to  regulate  the  tenure  of  real  property  within  her 
limits,  and  the  modes  of  its  acquisition  and  transfer,  and  the  rules  of  its  de- 
scent, and  the  extent  to  which  a  testamentary  disposition  of  it  may  be  exer- 
cised by  its  owners,  is  undoubted.  It  is  an  establislied  principle  of  law, 
everywhere  recognized,  arising  from  the  necessity  of  the  case,  that  the  dispo- 
sition of  immovable  property,  whether  by  deed,  descent,  or  any  other  mode, 
is  exclusively  snbjpct  to  the  government  within  whose  jurisdiction  tlie  prop- 
erty is  situated.  McCormick  v.  SulUvant,  10  Wheat.  202.  The  power  of 
the  state  in  this  respect  follows  from  her  sovereignty,  within  her  limits,  as  to 
all  matters  over  which  jurisdiction  has  not  been  expressly  or  by  necessary 
implication  transferred  to  the  federal  government.  The  title  and  modes  of 
disposition  of  real  property  within  the  state,  whether  inter  vivos  or  testa- 
mentary, are  not  matters  placed  under  the  control  of  federal  authority." 

In  Hanrick  v.  Pntrkk,  119  U.  S.  156,  7  Sup.  Ct.  Rep.  147,  the  gen- 
eral question  was  considered  by  the  supreme  court  in  a  case  wherein  the 
defendant  claimed  that  he  was  the  only  heir  having  inheritable  blood, 
and  therefore  was  entitled  to  the  realty  in  dispute  as  against  the  plain- 
tifls,  they  claiming  through  an  alien.  The  land  in  dispnte  being  situ- 
ated in  Texas,  the  supreme  court  held  that  the  question  whether  the 
alien  could  inherit  from  the  common  ancestor  depended  upon  the  laws 
of  the  state  of  Texas.  Following  the  construction  placed  upon  the  vari- 
ous statutes  of  the  state  by  the  supreme  court  of  Texas,  it  was  held  by 
the  supreme  court  of  the  United  States  that  the  rule  of  the  common 
law,  that  aliens  are  not  deemed  to  be  heirs  at  law,  having  no  inherita- 
ble blood,  was  changed  by  the  legislation  of  the  state,  which  placed  the 
alien  upon  the  same  footing  as  a  citizen  of  the  United  States,  and  there- 
fore the  fact  of  alienage  was  not  a  bar  to  the  vesting  of  the  estate  by  de- 
scent. 

As  already  shown,  by  the  laws  of  the  state  of  Colorado  it  is  expressly , 
enacted  that  an  alien  may  take  the  title,  by  deed,  will,  or  otherwise,  to 
property,  real  and  personal,  and  may  transmit  the  same  to  his  heirs, 
whether  such  heirs  be  citizens  or  not,  and  in  the  distribution  of  estates 
'  aliens  shall  stand  upon  the  same  footing  as  citizens  of  the  United  States. 
By  section  910  of  the  Revised  Statutes  of  the  United  States  it  is  pro- 
vided that  "no  po8*89t)ry  action  between  persons,  in  any  court  of  the 
United  States,  for  the  recovery  of  any  mining  title,  or  for  damages  to 
any  such  title,  shall  be  afTected  by  the  fact  that  the  paramount  title  to 
the  land  in  which  such  mines  lie  is  in  the  United  States,  but -each  case 
shall  be  adjudged  by  the  law  of  possession."    The  evidence  in  the  case 


Digitized  by 


Google 


BILLINGS  V.  ASPEN   HIKIKG  i  SMELTING   CO.  345 

shows  beyond  controversy  that  Wood  had  become  a  resident  of  the 
state  of  Colorado,  and  was  such  at  the  time  of  the  location  of  the  mine 
and  at  the  date  of  his  death;  and  there  is,  furthermore,  evidence  tend- 
ing to  show  that  he  had,  while  residing  in  Kansas,  declared  his  inten- 
tion to  become  a  naturalized  citizen  of  the  United  States.  If  this  was  a 
proceeding  on  behalf  of  the  government  in  the  nature  of  office  found,  it 
would  be  necessary  to  consider  this  evidence  in  detail,  as  in  that  case 
Wood's  rights  would  be  dependent  upon  the  question  whether  he  had 
in  fact  declared  his  intention- to  become  a  citizen;  but,  as  we  have  al- 
ready shown,  that  question  is  wholly  immaterial  in  this  collateral  pro- 
ceeding between  private  parties.  It  having  been  proven  that  Wood  was 
in  fact  one  of  the  original  discoverers  and  locators  of  the  Emma  mine, 
it  being  so  located  upon  the  public  domain  of  the  United  States,  it  fol- 
lows, under  the  doctrine  of  the  cases  already  cited,  that  no  one  could 
question  his  right  therein  on  the  ground  of  alienage,  save  the  United 
States.  As  to  all  third  parties,  Wood  was,  at  the  time  of  his  death, 
the  owner  of  the  undivided  one  third  of  this  mining  property;  and  bis 
property  rights,  he  dying  intestate,  passed  at  his  death  to  such  parties 
as  by  the  laws  of  Colorado  were  recognized  as  his  legal  heirs.  Being  a 
resident  alien  of  Colorado,  his  property,  real  and  personal,  passed  one 
half  to  his  widow,  and  the  other  half  in  equal  shares  to  bis  children, 
the  alienage  of  any  one  or  all  of  these  parties  not  being,  under  the  laws 
of  Colorado,  a  bar  to  taking  property  by  descent  in  that  state.  It  thus 
appears  that  upon  the  death  of  William  J.  Wood,  in  October,  1880, 
hia  widow  and  children  became  lawfully  vested  with  the  title  to  un  un- 
divided one  third  of  the  mining  property  in  dispute;  and  the  next  ques- 
tion to  be  considerevl  is  whether  they,  or  any  of  them,  have  parted  with 
or  become  divested  of  the  title  thus  passing  to  them. 

It  appears  that  Wood  left  surviving  him,  as  already  stated,  a  widow 
and  seven,  children.  It  is  not  claimed  that  any  conveyance,  transfer, 
or  release  of  the  title  or  interest  of  Matilda,  William  H.,  Thomas  E.,  or 
Hiram  A.  Wood  was  ever  executed  to  the  defendants  or  any  of  them. 
It  is  claimed,  however,  that  the  complainants,  Margaret  Billings,  James 
O.  Wood,  Charles  E.  Wood,  and  Mrs.  Cavner,  formerly  the  widow  of 
George  Wood,  have  conveyed  their  interests  and  title  to  the  defendants, 
or  to  other  parties  through  whom  the  latter  claim  title,  and  the  ques- 
tion to  be  determined  is  whether  the  conveyances  made  by  these  parties 
are  valid  and  binding,  or  whether  they  were  improvidently  made,  and 
under  such  circumstances  as  that  the  grantors  can  repudiate  the  same. 
The  evidence  introduced  upon  this  branch  of  the  case  is  very  volumi- 
nous, and  it  will  not  be  attempted  to  set  forth  the  same  in  detail.  We 
•will  consider,  first,  the  conveyance  executed  by  Margaret  Billings,  for- 
merly Mrs.  Wood.  It  is  not  disputed  that  when  she  executed  the  dcetl 
in  April,  1885,  she  resided  at  Owen  Bound,  Canada,  and  had  no  per- 
sonal knowledge  of  the  mine,  its  value  or  condition,  nor  of  her  actual 
title  or  interest  therein.  The  evidence  clearly  shows  that  until  Henry 
Moody  and  the  agents  of  Jerome  B.  Wheeler  visited  her  at  Owen  Sound 
she  had  no  knowledge  of  the  fact  that  when  her  husband  died  he  was 
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the  owner  of  an  undivided  one-third  interest  in  the  mining  property 
now  in  dispute.  All  the  information  she  had  upon  the  subject  up  to 
the  time  she  executed  the  deed  of  her  interest  was  derived  from  the 
statements  made  to  her  by  those  who  were  endeavoring  to  procure  a  con- 
veyance of  her  rights  as  cheaply  as  possible,  and  they  knew  she  had  no 
other  intbrination,  and  could  not,  nt  Owen  Sound,  procure  information 
from  any  other  party  or  source.  All  statements  of  fact  made  by  theuj 
were  hiade  for  the  purpose  of  inducing  her  to  execute  the  deed,  and  un- 
der such  circumstances  that  it  is  not  permissible  for  them  to  say  that 
she  should  not  have  relied  on  them,  but  should  have  made  other  and 
independent  inquiries  and  ascertained  the  facts  for  herself. 

The  record  contains  the  testimony  of  all  the  parties  who  participated  in 
the  negotiations  resulting  in  the  execution  of  the  deed  by  Mrs.  Billings. 
The  general  purport  of  the  whole  can  be  fairly  gathered  fi:om  the  evidence 
of  William  Masson,  a  witness  called  on  behalf  of  the  defendants.  This 
gentleman  is  a  practicing  solicitor  residing  at  Owen  Sound,  and  was 
present  at  the  interview  had  by  Devereux  with  Mr.  and  Mrs.  Billings 
when  the  deed  was  executed,  having  been  retained  by  Devereux  to  pre- 
pare the  deed  and  supervise  its  formal  execution.  His  testimony  im- 
presses us  favorably  in  respect  to  candor  and  fairness,  and  we  feel  en- 
tirely justified  in  relying  upon  his  staten)euts  as  showing  the  general 
nature  of  the  representations  made  to  Mrs.  Billings,  and  which  resulted 
in  the  execution  of  the  deed  of  her  interest  in  the  property.  This  wit- 
ness testified  that  Devereux  stated  to  him,  and'  repeated  the  same  to 
Mrs.  Billings,  that  Wood  had,  with  others,  located  the  mine,  but  that 
he  had  not  paid  his  dues  thereon,  and  consequently  had  been  advertised 
out;  and,  further,  that  it  waa  doubtful  whether  Wood  had  become  a 
citizen  of  the  United  States,  and  hence  the  Wood  heirs,  including  Mrs. 
Billings,  had  no  interest  or  title  in  the  mine;  that  owing  to  other  litiga- 
tion the  parties  he  represented  were  willing  to  pay  a  reasonable  sum  fi»r 
a  conveyance  from  the  Wood  heirt*,  although  tliey  had  no  legal  claim  w 
the  property;  that  the  mine  was  valuable,  but  it  was  involved  in  litiga- 
tion, and  the  conveyances  from  the  Wood  heirs  were  desired  for  use  in 
defending  against  such  litigation.  It  is  entirely  clear  from  the  testi- 
mony of  tliis  witness  that  the  uiulerstanding  he  had  of  the  matter  was 
that  the  Wood  Jieirs  had  no  claim  or  right  to  the  property,  and  that 
whatever  Mrs.  Billings  could  get  was  so  much  clear  gain,  or,  to  use  the 
exact  language  of  the  witness,  "From  the  facts  that  1  know  of  the  case, 
I  believe  that  Mrs.  Billings  dropped  into  $2, -300  that  she  would  uot 
otherwise  have  gotten."  From  all  the  evidence  introduced  on  behalf 
of  the  defendants,  it  is  made  perfectly  plain  that  Devereux  and  those 
acting  with  him  constantly  insisted  that  the  Wood  heirs  had  no  right 
or  interest  in  the  mine,  and  it  is  equally  plain  that  Mrs.  Billings  finally 
consented  to  execute  a  deed  because  she  believed  the  representations 
thus  made  were  true.  It  is,  under  the  circumstances  of  this  case,  im- 
material whether  Devereux  knew  the  falsity  of  these  statements  or  not. 
Even  though  he  then  believed  them  to  be  true,  yet  as  it  now  appenrs 
beyond  doubt  that  these  statements  were  without  foundation,  and  that 
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the  Wood  heirs  held  the  title  to  one  third  of  the  property,  equity  will 
not  permit  the  grantee  in  the  deed  to  enjoy  the  benefits  thereof  when  it 
appears  that  the  grantor  was  induced  to  execute  it  through  a  total  niis- 
apprehension  of  her  rigtit  and  title,  which  misapprehension  was  caused 
by  the  representations  of  the  grantee  or  his  agents,  even  though  such 
untrue  representations  were  at  the  time  made  in  good  faith.  In  such 
case  the  ioeijuity  would  exist,  not  in  the  making  the  representations 
originally,  but  in  claiming  the  benefit  thereof  after  discovery  that  the 
other  party  had  been  misled,  to  her  injury,  by  relying  on  the  statements 
made  for  the  purpose  of  inducing  action  on  her  part,  whicii  now  appear 
to  have  been  wholly  untrue.  Thus  in  Wheder  v.  Smith,  9  How.  55,  it 
is  held  that  where  the  parties  stand  in  unequal  position,  and  one  party, 
reposing  confidence  in  the  statements  made  by  the  other,  surrenders 
rights  without  a  proper  understanding  of  them,  the  conveyance  thereof 
will  be  set  amde,  even  though  there  was  no  fraudulent  intent  on  part 
of  the  person  making  the  same.  In  SmUh  v.  Richards,  13  Pet.  26,  the 
rule  is  stated  to  be  that  a  material  misrepresentation,  if  relied  upon, 
will  justify  setting  aside  a  contract,  even  though  innocently  made,  be- 
cause thereby  the  contracting  party  is  misled  to  his  injury.  The  facts 
of  the  case  at  bar  bring  the  same  fully  within  the  ruling  of  the  supreme 
court  in  the  «ise  last  cited,  to  wit,  that  a  misrepresentation  or  mistake, 
innocently  made,  is  ground  for  rescinding  a  contract,  if  the  misrepre- 
sentation was  about  a  material  matter,  if  the  other  party  relied  thereon, 
having  a  right  so  to  do,  and  was  thereby  misled  to  his  substantial  in- 
jury. 

Mrs.  Billings  testiBes  that  she  was  induced  to  execute  the  deed  and 
other  papers  demanded  of  her,  because  she  was  led  to  believe  that  she 
and  her  children  had  no  right  or  title  to  the  property  in  question,  and 
the  testimony  of  all  the  witnesses  confirms  this.  That  the  representa- 
tions on  this  subject  were  made  to  her  for  the  purpose  of  inducing  her 
to  release  her  rightsis  not  questioned,  nor  that  the  same  were  in  regard  to  a 
material  matter.  Devereux  testifies  that  when  he,  actiqg  for  Wheeler,  pro- 
cured the  execution  of  the  deed  and  power  of  attorney  by  Mrs.  Billings 
in  April,  1885,  the  mine  had  then  yielded  over  $300,000;  and  from  the 
indications  given  by  the  ore  then  in  sight,  in  his  judgment,  (which  after 
events  more  than  justified,)  it  would  certainly  produce  as  much  more,*— 
thus  making  the  one-third  interest  belonging  to  the  Wood  estate  worth 
in  the  neighborhood  of  $200,000,  of  which  one  half  would  bolong  to  Mrs. 
Billings.  If  it  be  true,  as  testified  to  by  Devereux,  that  he  stated  these 
facts  in  regard  to  the  value  of  the  mine  to  Mrs.  Billings,  it  is  made  cer- 
tain, beyond  question,  that«he  was  induced  to  release  her  claim  to  this 
laige  sum  for  the  comparatively  small  amount  paid  her,  because  she 
placed  confidence  in  the  statements  so  persistently  made  to  her.  that  she 
and  her  children  had,  in  fact;  no  right  or  title  in  or  to  the  mine  or  its 
prodncts.  Leaving  out  of  consideration  all  the  evidence  on  behalf  of 
complainants,  and  giving  force  only  to  that  on  behalf  of  the  defendants, 
no  other  conclusion  is  possible  than  that  Mrs.  Billings  was  induced  Lo 
release  her  right  to  the  property  in  question  because  she:  was  made  to 
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believe  that  she  had  do  real  or  substantial  interest  therein,  and  this  be- 
lief was  intentionally  created  by  the  statements  made  by  the  agents  of 
the  defendant  Wheeler. 

When  they  were  made,  the  parties  acting  for  the  defendant  Wheeler 
well  knew  that  Mrs.  Billings  had  no  information  in  r^ard  to  her  rights, 
and  could  not  possibly  obtain  any  from  any  source  then  within  reason- 
able reach,  and  that  she  must,  from  the  very  necessities  of  the  case,  rely 
upon  the  truth  of  the  statements  made  to  her.  They  cannot  now  be 
heard  to  say  that  she  should  not  have  relied  on  the  statements  thus 
made  her,  or  that  she  cannot  complain  of  the  injury  caused  her  by  the 
reliance  she  placed  in  the  truthfulness  of  those  who  certainly  did  their 
utmost  to  induce  coniidence  on  her  part.  Without  further  elaboration 
of  this  point,  we  hold  that  the  evidence  requires  us  to  find  that  Mrs. 
Billings  was  misled  to  her  serious  injury  when  she  was  induced  to  deed 
away  her  right  and  title  to  the  mining  property  in  dispute  for  a  whoUj' 
inadequate  sum,  and  that  the  circumstances  under  which  this  action  on 
her  part  was  procured  were  such  as  to  justify  the  conclusion  that  she 
should  not  be  held  bound  thereby. 

The  deeds  from  the  sons,  James  O.  and  Charles  E.  Wood,  are  voida- 
ble for  the  same  reasons.  They  were  clearly  induced  to  execute  them 
through  the  misrepresentations  made  them,  and  when  they  had  no 
knowledge  or  just  conception  of  the  real  effect  of  the  action  taken  by 
them  at  the  solicitation  of  the  agents  of  the  defendant  Wheeler,  as  is  ev- 
idencjed  by  the  small  amounts  they  received  for  the  deeds  executed  by 
them,  being  $230  in  one  case,  and  S2G6.66  in  the  other. 

In  regard  to  the  conveyance  executed  by  Mrs.  Cavner,  who  was  for- 
merly the  widow  of  George  Wood,  we  think  it  must  be  held  that  she  is 
bound  thereby.  The  evidence  shows  that  when  she  was  asked  to  exe- 
cute a  deed  for  her  interest  she  did  not  rely  wholly  upon  the  statements 
made  her  by  Deverenx.  She  was  then  a  resident  of  Wichita,  Kan., 
and  she  consulted  with  attorneys  at  that  place,  who  wrote  in  her  behalf 
to  Tjcadville,  Colo.,  and  it  was  not  until  after  the.  reply  had  been  received 
that  she  consented  to  make  a  deed.  She  demanded  and  received  $2,500 
for  her  interest,  and  we  cannot  say  that  she  was  not  induced  so  to  do  by 
the  matters  contained  in  the  letter  received  by  her  attorneys,  which  is 
set  forth  at  length  in  the  evidence.  It  clearly  appears  that  she  was  not 
content  to  act  upon  the  statements  made  her  by  Devereux,  but  she 
sought  other  advice  and  other  means  of  information;  and  we  are  not  jus- 
tified in  holding  that  she  can  now  claim  that  she  was  misled  by  any  con- 
fidence reposed  in  the  statements  made  by  Devereux. 

The  great  length  of  this  opinion  compels  us  to  deal  very  briefly  with 
the  other  questions  discussed  by  counsel.  It  is  urged  on  behalf  of  the 
defendants  that  the  parties  complainant  have  been  guilty  of  laches  in 
the  institution  of  these  proceedings,  in  that  substantially  three  years  were 
allowed  to  elapse  after  the  execution  of  the  deeds  made  by  Mrs.  Billings 
and  her  sons  before  this  suit  was  brought.  Certainly,  aa  against  the 
minor  and  the  son  who  is  insane,  such  a  plea  is  without  force.  On 
part  of  Mrs.  Billings  and  her  sons  James  and  Charles,  it  appears  that, 
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in  a  few  days  after  they  had  executed  the  deeds  in  question,  they  took 
action  indicating  clearly  that  they  did  not  propose  to  acquiesce  in  the 
wrong  done  them,  and  the  evidence  justifies  the  conclusion  that  knowl- 
edge thereof  was  promptly  brought  home  to  the  defendant  Wheeler. 
On  the  18th  of  April,  1885,  Mrs.  Billings  executed  a,  deed  of  her  inter- 
est in  the  mine  to  one  Richard  J.  Doyle,  which  was  duly  recorded  in 
Pitkin  county,  Colo. ,  as  were  also  deeds  of  like  tenor  executed  by  her 
sons  Charles  £.  and  James  O.  Wood  and  by  Mrs.  Cavner.  The  pur- 
pose of  these  conveyances  was  to  enable  Doyle  to  take  proceedings  for 
the  recovery  of  their  rights  and  interests.  It  is  thus  made  clear  that 
Mrs.  Billings  and  her  sons  did  not  remain  silent  until  after  developments 
had  shown  a  great  increase  in  the  value  of  the  property  conveyed  by 
them,  but  they  asserted  that  they  had  been  misled  within  a  very  few 
days,  and  took  immediate  steps  looking  to  the  enforcement  of  their  rights, 
to  the  knowledge  of  the  defendant  Wheeler.  Why  Doyle  did  not  carry 
oat  the  trust  committed  to  him  we  cannot  say,  but  it  is  clear  that  his 
failure  to  act  was  not  caused  by  Mrs.  Billings  or  her  sons,  and,  as  the 
present  action  was  brought  before  the  statutory  bar  of  limitations  had 
become  applicable,  we  do  not  find  anything  in  the  record  calling  for  the 
application  of  the  doctrine  of  laches. 

Neither  do  we  think  that  the  Aspen  Mining  &  Smelting  Company  can 
be  said  to  be  an  innocent  purchaser  for  value  of  the  interests  of  the  Wood 
heirs  in  this  property.  That  company  was  organized  in  November, 
1885,  Jerome  B.  Wheeler  being  the  principal  stockholder,  an  incorpo- 
rator and  president  of  the  company,  and  also  the  grantor  to  the  com- 
pany of  whatever  title  it  received  to  the  property  in  dispute.  The  rec- 
ords of  Pitkin  county  showed  that  William  J.  Wood  was  one  of  the 
original  locators  of  the  mine.  It  is  not  made  to  appear  in  the  pleadings 
or  the  evidence  that  the  company  was  ignorant  of  the  claims  or  rights 
of  the  heirs  of  William.  J.  Wood.  In  the  answer  filed  by  the  company, 
it  is  averred  that  Fisk  published  a  notice  in  a  newspaper  at  Pitkin ,  Colo. , 
addressed  to  William  J.  Wood  or  his  administrator,  notifying  them  that 
payment  must  be  made  of  their  share  of  the  outlay  for' the  year  1882, 
or,  in  default  thereof.  Wood's  interest  would  be  forfeited  to  Fisk;  and 
claim  of  title  is  based  upon  this  averment.  It  cannot  be  questioned, 
however,  that  Wheeler  and  the  company  when  they  received  deeds,  the 
former  from  Fisk  and  the  latter  from  Wheeler,  knew  that  when  this  no- 
tice was  published  Wood  was  dead,  and  his  title  was  vested  in  his  heirs, 
whoever  they  might  be,  and  that  consequently  the  effort  to  forfeit  Wood's 
interest  by  pubUshing  a  notice  addressed  to  a  man  then  known  to  be 
dead  was  wholly  nugatory.  To  sustain  the  claim  of  being  an  innocent 
purchaser  for  value,  it  was  incumbent  upon  the  company  to  plead  and 
prove  the  facts  necessary  to  support  the  plea,  and  this  it  has  not  done. 

It  is  farther  suggested  that  this  proceeding  cannot  be  maintained, 
because  Mrs.  Billings  and  her  sons  did  not  repay  or  tender  back  the 
money  paid  them  by  Wheeler  before  bringing  this  suit.  This  point 
cannot  be  urged  against  the  heirs,  who  received  nothing  from  the  de- 
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fendants,  and,  as  against  Mrs.  Billings  and  Charles  £.  and  James  O. 
Wood,  we  think  the  facts  take  the  ca«e  out  of  the  general  rule  invoked 
by  defendants.  Where  it  is  sought  to  rescind  a  contract  and  obtain  a 
retransfer  of  property,  the  party  seeking  such  rdease  mnst,  ordinarily, 
place,  or  offer  to  place,  the  other  party  in  the  sante  position  he  would 
have  occupied  if  the  contract  had  not  been  made.  In  the  ease  at  bar, 
if  complainants  succeed  in  obtaining  the  relief  they  seek,  the  defendant 
Wheeler  will  have  to  account  for  such  sums  belonging  to  the  Wood  in- 
terest as  it  may  be  proven  he  received  from  such  interest,  and  it  cannot 
be  presumed  that  he  will  be  entitled  to  be  .actually  paid  any  sum  what- 
ever by  the  complainants.  In  the  accounting  that  must  be  had, 
Wheeler  will  be  entitled  to  credit  for  the  sums  paid  by  him,  and  his 
rights  can  be,  in  this  particular,  fully  protected  in  the  final  decree. 
Thaekrali  v.  Hiua,  119  U.  S.  499.  7  Sup.  a.  Rep.  311. 

In  argument,  counsel  for  the  defendants  raise  the  objection  that  the 
proper  parties  are  not  before  the  court,  in  that  the  Compromise  Mining 
Company,  to  whom  the  Aspen  Company'  conveyed  part  of  the  Emma 
mine,  is  not  made  a  defendant,  and  further  Ijecause  Doyle,  to  whom 
Mrs.  Billiiigs  and  two  of  her  sons  conveyed  their  title  and  interest  in 
trust,  is  not  a  party.  It  appears  that  the  ('ompromise  Company  claims 
title  to  some  four  acres  of  the  Emma  mine  location  under  a  conveyance 
from  the  Aspen  Company.  Of  course,  any  decree  rendered  in  this  cause 
as  it  now  stands  cannot  affect  the  title  of  the  Compromise  Company; 
and,  if  it  Ls  the  purpose  of  complainants  to  asi<ert  title  to  the  realty  con- 
veyed to  the  Compromise  Company,  tliat  company  should  have  been 
uiade  a  party  defendant  hereto,  in  order  that  tbe  one  hearing  and  de- 
cree siiould  disjwse  of  the  entire  controversy.  The  rights,  however, 
of  the  parties  to  the  present  proceeding,  can  be  determined  wittiout  the 
[)resence  of  the  Compromise  Company,  and  its  absence,  therefore,  is  not 
an  insuperable  objection  to  entertaining  the  bill  in  its  present  form.  We 
think,  however,  that  Doyle  should  be  mode  a  party  to  the  proceeding, 
in  order  that  any  right  or  claim  he  may  have  may  be  settled  in  the 
final  decree.  He  can  be  made  a  party  defendant,  and,  if  he  does  not 
enter  a  voluntary  appearance,  service  by  publication  can  be  had,  so  as 
to  confer  jurisdiction  over  the  property  upon  the  court.  This  is  neces- 
sary for  tlie  proper  protectirtn  of  the  defendants.  They  should  not  be 
left  subject  to  be  again  called  to  account  by  Doyle,  after  meeting  the 
claims  asserted  by  the  widow  and  heirs  of  Wood.  As  Mcsv  Billings 
and  her  sons  conveyed  their  title  to  Doyle  in  trust;  they  should  protect 
the  defendants  against  any  claim  Doyle  may  assert,  before  they  compel 
the  defendants  to  account  to  them  for  the  proiierty  transferred  to  Doyle 
in  trust.  The  case  should  not  be  left  in  sucli  shape  that,  after  the  de- 
fendants have  been  compelled  to  fully  account  to  complainants,  they 
may  be  again  called  to  account  by  Doyle  as  the  grantee  of  complainants, 
and  for  the  protection  of  the  defendants  in  this  regard  it  is  necessary 
that  Doyle  should  be  made  a  party  to  the  suit.  We  are  also  of  the 
opinion  that  the  petition  of  William  G.  Scott  for  leave  to  join  in  the  bill 
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as  complainant,  representing  the  interest  of  Matilda  Scott,  should  have 
been  granted  in  order  that  the  one  proceeding  should  settle  the  rights 
of  all  the  parties  claiming  under  William  J.  Wood. 

The  decree  appealed  from  is  therefore  reversed  at  the  cost  of  appel- 
lees, and  the  caaee  is  remanded  to  the  circuit  court,  with  instractions 
to  pernait  William  G.  Scott,  as  representative  of  Matilda  Scott,  deceased, 
to  become  a  cocomplainant  in  the  bill,  and  to  require  Richard  J.  Doyk; 
to  be  made  a  defendant  to  the  proceedings,  in  order  that  any  right  or 
claim  he  may  hold  to  the  property  in  dispute  may  be  settled  by  the 
tinal  decree  herein;  and  when  these  steps  have  been  completed  a  decree 
shall  be  entered  canceling  the  deeds  and  powers  of  attorney  executed  by 
Margaret  Billings,  James  O.  Wood,  and  Charles  E.  Wood  to  David 
Robertson,  James  H.  Devereux,  or  other  parties,  purporting  to  convey 
their  interests  in  the  mining  property  in  the  bill  described,  and  which 
are  set  forth  in  the  bill  herein  filed,  said  decree  to  declare  and  establish 
the  right  and  title  of  the  widow  and  children  of  William  J.  Wood  to  the 
one  third  of  said  Emma  mining  property  as  against  the  defendants 
Jerome  B.  Wheder  and  the  Aspen  Mining  &  Smelting  Company,  and 
to  direct  a  proper  accounting  between  the  parties  upon  the  basis  of  the 
rights  thus  decreed. 


Wenham  v.  Sw^TZER. 
(Circuit  Court,  D.  Montana.    June  27, 1892.) 

PWSCIPAI.  ASD  A6ENT — EXCF.RDING  AUTHORITT— RATIFICATION. 

Plaintiit  authorized  defendant  to  purchase  for  him  a  half  interest  in  a  minln? 
claim  forfl,.'iOO,  and  sentf.500  to  be  used  as  a  first  payment.  Defendant  purchased 
the  whole  mine  for  $1,000,  and  took  a  deed  in  his  own  name.  He  then  wrote  plain- 
tiff, ezplainiDg  what  he  had  done,  and  saying  he  would  make  a  deed  for  one  hall 
on  receipt  of  (1,500  more.  Plaintiff  answered,  accepting  the  offer,  and  asked  for  u 
more  specific  description  of  the  property,  but  sent  no  more  money.  Defendant 
testified  that  he  never  received  this  letter,  but  that  he  wrote  another  letter,  stat- 
ing that  the  money  musi  be  paid  within  a  certain  time.  Plaintiff  said  he  never 
received  this  letter.  He  waited  10  months,  and  then  sent  S1,000  instead  of  tL.'HH). 
aAring  defendant  to  state  the  balance  due.  Held,  that  defendant,  as  plaintiff's 
agent,  had  exceeded  his  power  in  the  purchase,  and  his  action  was  not  bindinkr 
without  ratification ;  that  the  letter  of  acceptance,  without  sending  money,  was 
not  a  sufficient  ratiUcatioD.  even  if  received ;  and  that  the  delay  of  10  months  was 
unreasonable,  and  defendant  had  a  right  to  repudiate  the  agency,  and  bold  the 
mine  as  his  own. 

In  Equity.  Suit  by  A.  A.  Wenham  against  William  S.  Switzer. 
Bill  dismissed.  For  report  of  decision  on  motion  to  strike  depositions 
from  the  files,  see  48  Fed.  Rep.  612. 

Word,  Smith  &  Word,  for  complainant. 

A.  H.  Nelson,  for  defendant. 

Knowl.es,  District  Judge.  PlaintifiF  in  his  bill  of  complaint  charges 
that  he  and  defendant  entered  into  a  contract  by  the  terms  and  condi- 
tions of  which  it  was  agreed  that  plaintiff  and  defendant  were  to  pur- 
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cliase  the  Burner  lode  claim,  situate  in  Summit  Valley  Mining  District, 
Silver  Bow  county,  Mont.;  that  the  defendant  had  the  sole  inaouge- 
ment  of  the  negotiations  for  the  purchase  of  said  property;  that  it  was 
forced  that  the  same  should  be  purchased  for  their  joint  benefit,  and . 
each  was  to  have  an  undivided  half  interest  in  the  property;  that  de- 
fendant represented  that  said  property  would  cost  about  S3 ,000,  and 
that  the  one-half  interest  which  plaintiff  would  receive  would  cost  about 
$1,500,  the  exact  sum  said  property  would  cost  not  then  being  known; 
that  plaintiff  first  advanced  to  defendant,  on  account  of  said  purchase, 
the  sum  of  $500,  which  was  so  rec^ved  by  defendant,  and  subse- 
quently the  sum  of  $1,000;  timt,  instead  of  purchasing  said  property 
for  the  joint  benefit  of  plaintifl',  tiie  defendant  purchased  said  property 
in  his  own  name;  that  he  represented  to  plaintiff  that  he  paid  there- 
for the  sum  of  $4,000;  that  plaintiff  tendered  to  said  defendant  the 
balance  of  said  purchase  price,  namely,  $500,  with  interest  up  to  the 
date  of  tender,  and  at  tlie  same  time  presented  to  defendant  a  deed  to 
be  signed  by  him  to  the  one  half  of  said  Burner  lode,  and  demanded 
of  him  to  deed  the  same  to  plaintiff,  which  he  refused  to  do.  The  de- 
fendant denies  in  his  answer  the  alleged  contract  to  purchase  said  lode 
for  the  joint  benefit  of  himself  and  defendant.  He  admits  that  he  re- 
ceived the  $500  and  the  $1,000  from  plaintiff,  but  denies  that  he  re- 
ceived the  same  on  account  of  the  purchase  of  the  Burner  lode,  or  used 
either  of  said  sums  in  that  purchase.  The  negotiations  for  the  pur- 
chase of  an  interest  in  said  Burner  lode  were  carried  on  by  letter.  All 
of  these  letters,  except  three,  are  before  me,  and  the  contents  of  the 
missing  letters  were  testified  to  on  the  trial  before  the  court.  Plaintiff, 
it  appears,  is  a  citizen  of  Cleveland,  Ohio,  and  the  defendant  of  Butte 
City,  Mont. 

Upon  an  examination  of  these  letters,  I  find  the  facts  to  be  that  on 
October  2,  1887,  defendant  owned  a  one-half  interest  in  the  said  Bur- 
ner lode.  On  that  date  he  wrote  to  plaintiff  that  he  thought  the  other 
one  half  could  be  bought  for$l  ,500,  and  if  plaintiff  had  a  friend  who  de- 
sired this  one  half  of  it  to  let  him  know;  that  the  claim  was  a  good 
one;  and  that  he  had  bought  and  paid  about  $2,000  for  the  other  half. 
It  appears  from  the  evidence  of  plaintiff  that  he  wrote  to  defendant,  in 
answer  to  his  letter  of  October  2,  1887,  making  some  inquiry  about 
the  claim  defendant  had  mentioned.  On  March  7,  1888,  defendant 
wrote  to  plaintiff: 

"I  think  you  will  do  well  to  secure  the  interest  I  spoke  of,  joining  the  Alta 
claim." 

From  the  evidence  it  sufficiently  appears  that  this  referred  to  the  prop- 
erty  in  dispute. 

On  March  15,  1888,  plaintiff  wrote  to  defendant: 

"Now,  about  the  claim  adjoining  the  Alta,  I  want  to  go  in  with  you. 
Could  the  interest  be  bought  for  91,000.00?" 

On  April  5,  1888,  plaintiff  wrote  to  defendant: 

"How  about  the  claim  adjoining  the  Alta  claim?  Can  you  secore  ine  one 
half  you  spoke  of?    Let  me  hear  from  you  as  soon  as  practicable." 
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On  the  13th  of  April,  I888,  defendSnt  wrote  to  plaintiff: 
"In  relation  to  the  interest  nearest  the  Alta,  it  can't  be  liad  for  less  than 
about  $1,500.00,  if  it  can  be  bought  at  any  price,  but  I  shall  know  in  aboHt 
twenty  days,  and  I  will  write  you  as  soon  as  I  can  get  to  know  wb&t  I  mn 
let  you  have  it  for.    He  may  get  expited,  and  ask  more. " 

In  the  same  letter  lie  says : 

"One  thing  more:  If  you  conclude  to  take  the  interest,  you  had  better 
send  dl. 500.00  to  the  First  National  Bank  of  Butte,  as  if  you  wait  it  may 
slip  into  other  hands.     I  am  good  for  ali  you  send  me." 

On  April  23,  1888,  plaintiff  wrote  to  defendant: 

"Yours  of  the  13tb  at  hand,  and  contents  noted..  According  to  your 
wishes,  I  inclose  you  $500.00,  payable  to  your  order.  This  is  a  New  York 
draft,  and  is  as  good  as  gold  at  the  First  National'  Bank  in  your  city ^  in 
fact,  the  banks  prefer  drafts  to  currency.  Now,  if  you  go  quietly  to  work, 
and  not  let  the  party  who  wjints  to .  sell  get  excited,  when  he  agrees  to  se^l 
give  him  the  $500.00  to  bind  the  bargain,  and  you  can  telegraph  roe  for  the 
other  $1,000.00,  which  I  will  send  immediatQiy  upon  receipt  of  notice;  and, 
if  you  can't  buy'all  of  his  interest,  buy  half  of  it." 

In  answer  to  this  the  defendant  wrote  plaintift":    , 

"My  Dear  Sir:  Yours  of  the  23d,  1888,  is  received,  with  one  check  of 
^500.00,  on  the  First  National  Bank  of  Cleveland,  Ohio.  The  mining  lode 
claim  is  known  as  ttie  Ontario  or  Burner  .lode  mining  claim.  Soon  as  I  can 
hear  from  the  party,  the  matter  will  be  concluded.     The  money  is  in  bank." 

On  J  one  4th  following  plaintiff  ivrote  defendant  a  letter  about,  kmn- 
ing  the  money  to  one  C.  G.  Frost,  and  he  wottid  replace  it,  but  the 
money  was  not  so  disposed  of. 

On  June  6,  1888,  defendant  wrote  plaintiff : 

"In  relation  to  the  Burner  raining  property,  I  have  got  Mra.'l,  and  paid  for 
it,  and  surveyed  it  for  a  pateht..  But  am  doing  one  hundred  dollars',  worth 
of  work,  so  as  to  have  over  $600.00  worth. of  work,  which  will  he  necessary 
improvement.  1  am  sure  of  two  veins  in  the  ground.  But  i^  cost  more  than 
$1,500.00.  It  all  cost  me  about  $4,000.00.  all  told.  But  I  was  determined 
to  hnve  it,  if  it  cost  more.  It  will  pay  to  hold  when  patented.  Property  is 
rising  in  Park  canon.  Under  the  circumstances,  I  had  to  take  a  deed  in  my 
own  name,  and,  of  course,  had  to  pay  for  it  on  delivery  of  the  deed,  and 
came  near  losing  it  at  thiitt  others  would  have  taken  it  at  higher  figures. 
Now.  friend  A.  A.  Wenham,  «end  me  $1,500.00,  and  I  will  make  you  a  deed 
of  one  undivided  half  of  the  entire  Burner  property,  free  of  all  work  except- 
ing the  $100,  which  I  am  now  doing,  which  will  be  over  $600.00,  sufficient 
to  gel  the  patent.  Then  you  will  have  to  stand  one  half  of  the  expenses  of 
tlie  patent,  which  only  is  the  regular  prices  in  this  district  and  territory.  As 
I  have  received  $50<}.00  of  yon,  so  the  balance,  $1,500.00,  will  makethepur- 
chase  money  of  your  part  $2,000.00.  I  will  [write]  you  more  in  detail  next 
letter." 

Plaintiff  in  his  evidence  testifies  that  he  wrote  a  letter  in  answer  to 
this,  accepting  defendant's  offer,  and  raking  for  a  more  spt^cific  descrip- 
tion of  the  property.  Defendant  denies  that  he  ever  received  this  let- 
ter. Defendant  in  his  evidence  says  that  soon  after  he  wrote  to  plain- 
tiff, on  June  5,  1888,  he  wrote  him  another  letter,  telling  him  he  must 
pay  the  money  to  him  (the  defendant)  within  a  certain' time.  Plaintiff 
v.SlF.no."— 23 
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denies  that  he  ever  received  this  letter.  On  April  6,  1889,  plaintiff 
wrote  defendant  asking  for  a  plat,  specifications,  and  drawings,  and  in- 
closed him  a  New  York  draft  for  $1,000,  asking  him  for  amount  of  bal- 
ance due  him.     On  May  30,  1889,  defendant  wrote  plaintiff: 

"Mr.  A.  A.  Wenham:  Your  note  of  April  6tli,  1889,  containing  one 
check  of  one  thousand  [dollars,]  I  deposited  in  the  First  National  Bank  for 
safekeeping  until  you  call  for  it.  Also  your  five  hundred  [dollar]  check  is 
in  bank  subject  to  your  order." 

Then  there  is  an  offer  to  invest  this  money  in  Monitor  stock.     Then 
this  follows : 
"I  can't  make  you  any  deed  to  or  in  the  Burner  ground." 

It  will  be  seen,  from  a  reading  of  the  extracts,  that  the  trahsactioil 
between  plaintiff  and  defendant,  as  set  forth  in  the  hill,  is  not  correct. 
These  extracts  were  taken  from  letters  which  treat  principally  of  other 
matters,  mostly  aboht  the  tunnel  on  the  Monitor  lode.  The  under- 
standing was  that  defendant  should  acSt  as  the  agent  for  plaintiff  in  pur- 
chasing the  one  half  of  the  Burner  lode.  This  was  a  voluntary  under- 
taking, and  it  does  notappear  that  plaintiff  was  to  pay  any  thing  or  defend- 
ant to  ask  anything  for  this  service.  It  was  not  an  agreement  by  which 
plaintiff  and  defendant  were  jointly  to  purchase  the  Burner  lode,  or  that 
in  any  sense  the  agreement  was  for  a  joint  transaction.  There  is  enough 
to  show,  perhaps,  that  plaintiff  did  autliorize  defendant  to  purchase 
a  one-half  interest  in  that  lode  for  $1,500,  but  not  for  any  more. 
When  defendant  infonned  plaintiff  that  he  liad  better  send  him  the 
$1,500  with  which  to  purchase  the  claim,  plaintiff  sends  him  $500  in 
a  draft  on  a  bank  in  which  he  seems  to  be  be  connected,  and  informs 
him  that  he  will  send  the  remaining  $1,000  when  the  purchase  is 
made.  In  this  there  is  no  authority  to  purchase  this  interest  in  the 
Burner  lode  for  any  amount  to  exceed  $1,500.  Defendant  could  not 
bind  plaintiff  by  any  purchase  of  that  lode  which  involved  an  expend- 
iture of  any  sum  to  exceed  that  amount.  An  agent  must  pursue 
his  authority  strictly,  and,  if  he  exceeds  it,  he  makes  himself  person- 
ally liable.  As  far  as  plaintiff  is  concerned,  he  was  not  bound  by  any 
purchase  of  that  property  for  $2,000.  When  defendant  informed  plain- 
tiff that  he  had  paid  about  $2,000  for  the  one  half  of  tlie  Burner  lode, 
and  had  taken  the  deed  in  his  own  name,  and  that  he  would  deed  to 
him  the  same  on  the  payment  to  him  (the  defendant)  of  the  $2,000  he 
had  exj)ouded,  plaintiff  testified  that  he  wrote  to  defendant  telling  him 
he  would  take  the  property,  but  asking  also  for  plats  and  specific  de- 
scriptions thereof.  Undo\ibtedly  plaintiff  had  a  right  to  ratily  this  act 
of  his  agent,  but  was  the  simple  notification  that  he  would  take  the 
property  a  sufficient  ratification  of  that  act?  I  think  not.  He  says 
he  waited  10  months,  expecting  these  specifications  and  plats.  What 
for?  To  see  whetlier  he  would  accept  the  proposition  of  defendant? 
It  looks  very  much  as  if  that  might  have  heen  the  motive.  He  says 
he  accepted  the  proposition  without  receiving  them.  Why  he  should 
have  waited   10  months  before  sending  any  money  on  this  acceptc<,i 
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proposition  is  not  very  well  explained.  At  the  end  of  10  months  plain- 
tiff does  not  send  to  defendant  the  SI  ,500,  which  would  be  the  balance 
of  the  purchase  price  of  the  property,  but  only  $1,000,  and  asks  defend- 
ant to  figure  up  the  balance.  Plaintiff  testifies  that  he  expected  the 
representation  work  and  expenses  for  procuring  a  patent  to  be  included 
in  this  balance.  This  was  not  the  proposition  of  defendant  The  proi>o- 
sition  was  that  plain tifl' was  to  pay  $2,000,  and  waa  to  have  a  deed  for 
tlie  one  half  of  the  Burner  lode.  This  was  plain  enough.  There  was 
no  figuring  to  be  done  on  the  balance.  It  was  plainly  stated  by  de- 
fendant in  his  letter  to  him  what  amount  plaintiff  was  to  pay  as  a  bal- 
ance before  receiving  a  deed.  As  defendant  had  undertaken  to  act  as 
an  agent  for  plaintiff,  he  was  required  to  be  loyal  to  his  trust,  and  not 
act  for  himself.  But  I  do  not  think  he  wiis  required  to  wait  indefinitely 
to  see  whether  plaintiff  would  ratify  his  action  in  paying  $2,000.  for 
the  property.  Plaintiff  should  have  ratified  the  action  of  defendant 
within  a  reasonable  time.  Defendant  says  he  wrote  to  plaintifiT  he 
must  do  this  within  80  days.  Plaintiff  testified  that  he  received  no 
such  letter,  and  the  evidence  of  defendant  on  this  point  is  not  as  clear 
as  it  might  be.  But  whether  he  wrote  such  a  letter  or  not,  it  apiiears 
to  me  the  delay  of  about  10  months  in  ratifj'ing  the  action  of  de- 
fendant by  plaintiff,  as  he  should  have  done  by  paying  to  defendant 
the  money  he  had  expended,  was  unreasonable,  and  that  defendant  had 
the  right  to  maintain  that  plaintiff  had  left  him  to  shoulder  the  re- 
sponsibility he  had  assumed,  and  to  treat  the  purchase  aa  his  own.. 
There  is  no  pretense  but  that  defendant  paid  the  full  amount  of  $2,000 
for  the  property. 

Although  it  might  be  held  that  the  position  claimed  on  the  trial  of 
the  cause  is  only  an  immaterial  variation  from  the  case  presented  in  the 
bill,  still  I  do  not  think  plaintiff  is  entitled  to  recover,  even  upon  this 
assumed  position.  The  order  of  the  court  is  that  the  bill  be  dismissed, 
and  defendant  have  judgment  for  his  costs. 


Dunn  et  al.  v.  BAHNtJM  et  ed. 
(Circuit  Court  of  Appealii,  Eighth  Vireuit.    Jnly  19,' 1993.) 
No.  105. 

1.  PcBLto  Lands — Uilitart  Land  Wabrant — Location  ok  School  Lands. 

The  location  of  a  military  warrant  upon  land  wbich  ttU  alr«adyfae«n  reserved  by 
act  of  congress  fer  school  purposes  is  void,  and  neither  the  locator  nor  his  grantees 
can  acquire  any  legal  or  equitable  rights  thereunder  to  the  land. 

S.  Same— Effect  of  Cukativb  Act.   ■ 

Act  July  37, 1894,  reqalrad  the  reinstatement  of  an  ei)try  by  one  P.  aaiet  a  mili- 
tary warrant  of  certain  land,  theretofore  canceled  by  the  commissioner  of  the 
general  land  office,  "so  that  the  title  to  said  lands  may  inure  to  the  benefit  of  Ms 
grantees  as  far  as  he  may  have  granted  the  same, "  provided  that  tlie  mcmey  paid 
therefor,  if  withdrawn,  should  ugaiu  be  paid,  and  that  apateni should  thereupon 
issue  to  iiim.    Held,  that  on  the  subsequent  payment  b^  P.,  and  the  Issuauoe  of  a 
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patent.'  to  him,  the  title  related  back  to  the  date  of  the  first  entry,  and  he  and  his 
grantees  were  thereby  vested  with  the  same  title  as  they  would  have  severally 
possessed  had  the  first  entry  been  valid. 

3.  8am  B. 

The  act  vested  title  in  a  remote  grantee  by  a  quitclaim  deed  of  part  of  the  lands, 
though  the  existing  record  of  the  deed  by  mistake  omitted  part  of  tile  land  from 
.  the  description. 

4.  Vendor  asd  Vesdee  —  Bona  Fide  Pcrcu.vsebs  —  Inade<juate  Consideratiox  — 

Phesumptioxs. 

Une  who  receives  a  deed  of  bargain  and  sale  oonveying  lands  worth  $80,000  for  a 
coiisideratiou  of  $100  must  be  presumed  to  know  of  infirmities  in  his  grantor's  title, 
and  cannot  claim  the  protection  of  the  rule  In  favor  of  innocent  purchasers,  as 
against  one  holding  for  value  under  a  prior  deed,  in  the  recording  of  which  the 
land  in  question  was  omitted  by  mistake. 

5.  Same— Quitclaim  Deed. 

In  ISaH,  and  until  the  law  was  changed  by  the  act  of  18TS,  it  was  the  settled  rale 
in  M,innesota  that  one  claiming  under  a  quitclaim  deed  could  not  invoke  the  rule  in 
favor  of  hoiiii  tiilt  purchasers  without  notice  of  defects  iu  title.  McDonald  v. 
BcWinff,  la  Hup.  Ot,  Rep.  89S,  1«  U.  S.  iVi,  distinguished. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District  of 
Minnesota.     Affirmed. 

Statement  by  Caldwell,  Circuit  J  udge : 

This  suit  was  brought  by  Augustus  K.  Barnum  on  behalf  of  himself 
and  numerous  otlier  persons  who  joined  with  him,  in  the  state  court, 
under  section  4,.  c.  75,  Gen.  St.  Minn.  1878,  p.  814,  to  remove  a  cloud 
from,  and  quiet  the  title  to,  the  'lands  described  in  the  bill.  The  de- 
lendants  removed  the  suit  to  the  circuit  court  upon  the  ground  of  diverse 
citizenship.  An  answer  was  filed  and  much  testimony  taken,  and  on 
the  final  hearing  the  court  below  rendered  a  decree  in  accordance  with 
the  prayer  of  the  bill,  and  the  defendant^  appealed. 

It  would  serve  no  useful  purpose  to  set  out  at  length  the  testimony  in 
the  case.  It'  is  sufficient  to  say  that,  upon  a  careful  consideration  of  the 
pleadings,  stipulations,  and  evidence,  we  find  the  following  facts: 

That  on  the  13th  day  of  February,  1850,  Peter  Poncin  located  a  mili- 
tary land  warmnt  on  the  N.  J  of  the  S.  E.  i,  and  the  S.  i  of  the  N.  E. 
J,  of  section  36,  township  29  N.,  of  range  23  W.,  in  the  district  of 
land  subject  to  entry  at  Stillwater,  Minnesota  territory,  containing  160 
acres,  and  received  from  the  proper  officers  of  the  United  States  land 
office  a  certificate  of  such  location  and  entry.  The  premises  in  con- 
troversy are  a  part  of  that  tract,  to  wit,  the  S.  W.  i  of  the  N.  E.  i  of  said 
section.  On  the  28th  day  of  March,  1850,  said  Peter  Poncin,  for  the 
consideration  of  $150,  conveyed  the  S.  i  of  the  N.  E.  k,  except  20 
acres  of!'  the  east  end  thereof,  and  the  N.  i  of  the  S.  E.  }  of  section  36, 
township  29  N.,  of  range  23  W.,  to  Antoine  Pepin  by  deed  containing 
the  usual  covenants  of  warranty,  which  deed  was  duly  recorded  on  the 
2d  day  of  April,  1850.  On  the  29th  day  of  March,  1850,  said  Antoine 
Pepin,  for  the  consideration  of  $100,  conveyed  the  N.  \V.  i  of  the  S.  E. 
i,  the  S.  W.  }  of  the  N.  E.  },  and  the  W.  i  of  the  S.  E.  i  of  the  N. 
E.  i,  in  the  section,  township,  and  range  aforesaid,  to  Alpheus  R. 
French,  by  deed  containing  the  usual  covenants  of  warranty,  which  deed 
was  duly  recorded  on  the  15th  day  of  January,  1851.  On  the  19th  day 
of  .\pril,  1850,  the  said  Alpheus  R.  French  executed  and  delivered  to 
Louis  C.  Elfelt  and  Charles  D.  ElXelt  a  bond  for  a  deed,  whereby  he 
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agreed  to  convey  said  laud  last  described  to  said  Elfdts  for  the  consider- 
ation of  a  stock  of  saddlery  and  harness,  valued  at  $500,  which  bond 
was  recorded  on  the  day  of  its  date.  The  said  Louis  C.  and  Charles  D. 
Elfelt  paid  for  said  lauds  in' a  mode  satisfactory  to  said  French,  and 
thereupon  the  said  French,  on  the  19th  day  of  March,  1851,  executed, 
acknowledged,  and  delivered  to  said  Elfelts  a  quitclaim  deed  for  said 
lands,  which  deed  was  duly  filed  for  record  March  20,  1851;  but,  by  a 
clerical  mistake  of  the  re^fister  of  deeds,  said  deed  was  not  accurately 
and  truly  recorded  at  that  time.  The  error  in  recording  said  deed  con- 
sisted in  this :  Among  the  lands  conveyed  by  said  deed,  and  properly 
described  therein,  was  the  S.  W.  i  of  the  N.  E.  i  of  the  section,  town- 
ship, and  range  aforesaid,  being  the  land  here  in  controversy,  but  in  re- 
cording said  deed  this  40-acre  tract  was  omitted,  so  that  the  record 
thereof  did  not  show,  as  it  should  have  done,  that  this  tract  was  a  part 
of  the  land  conveyed  by  said  deed.  Subsequently  the  mistake  in  re- 
cording this  deed  was  discovered,  and  on  the  4th  day  of  February,  1857, 
said  deed  was  again  filed  for  record,  and  duly  recorded.  The  complain- 
ants, tlirough  sundry  mesne  conveyances,  are  the  grantees  of  the  said 
Charles  D.  and  l/ouis  C.  Elfelt  of  the  lots  and  parcels  of  land  claimed  by 
tliem  respectively,  and  which  are  situated  upon,  and  in  the  aggregate 
comprise  all  of,  the  said  S.  W.  i  of  the  N.  E.  J  of  said  section  36.  Said 
40-acre  tract  was  laid  out  into  lots,  blocks,  streets,  and  avenues,  and  the 
plat  thereof  duly  recorded  years  ago,  and  it  now  constitutes  a  part  of  the 
city  of  St.  Paul,  and  is  occupied  by  a  large  population,  who  purchased 
and  paid  full  value  for  their  lots,  and  have  in  good  faith  made  lasting 
and  valuable  improvements,  and  paid  tlie  taxes  thereon.  The  aggr^ate 
value  of  their  several  holdings  is  from  $600,000  to  $1,000,000. 

Before  Poncin's  location  and  entry,  the  section  in  which  the  land  was 
.situated  was  reserved  by  act  of  congress  for  school  purposes,  and  Pon- 
cin's entry  was  therefore  void,  and  was  for  that  reason  set  aside  by  the 
commissioner  of  the  general  land  office  on  the  10th  day  of  October,  1852. 
On  the  27th  of  July,  18.54,  congress  passed  the  following  act : 

"An  act  authorizing  a  patent  to  be  issued  to  Peter  Poncin  for  certain  lands 
therein  described.  Be  it  enacted  by  the  seriate  and  tlie  house  of  representatives 
of  the  United  States  of  America,  in  congress  assembled,  that  tlie  entry  by 
Peter  Ponciu  of  the  north  half  of  the  southeast  quarter,  and  the  south  half  of 
the  northeast  quarter,  of  section  36,  in  township  number  twenty-nine,  of 
range  twenty-three,  in  the  Stillwater  land  district,  Minnesota,  cnnceled  by 
the  commissioner  of  the  general  land  office,  be,  and  the  same  is  hereby,  al- 
lowed and  reinstated  as  of  the  date  of  said  entry,  so  that  the  title  to  said 
lands  may  inure  to  the  benefit  of  bis  grantees,  as  far  as  he  may  have  conveyed 
tlie  same:  Provided,  that  the  money  paid  for  said  land  shall  not  have  been 
withdrawn,  or  if  withdrawn  shall  be  again  paid  at  said  land  otiices,  and  that 
thereupon  a  patent  shall  issue  in  the  name  of  said  Peter  Poncin  for  said  land, 
tiec.  2.  And  be  it  further  enacted  that  the  superintendent  of  public  schools  in 
Mid  territory  of  Minnesota  be.  and  is  hereby,  authorized  to  select  other  lands 
in  lieu  of  said  section  thirty-six.  as  far  as  the  same  has  been  granted  or  sold. 
Approved  July  27,  1854." 

Id  compliance  with  the  proviso  of  this  act,  Poncin  paid  into  the 
United  States  laud  office  the  price  of  said  land,  and  on  the  24th  day  of 
March,  1855,  a  patent  was  duly  issued  to  him  for  the  same  under  and 
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in  pursuance  of  said  act  of  congress.  After  the  passage  of  this  act  of 
congress,  French,  conceiving  that  it  gave  him  some  right  to  the  land, 
notwithstanding  his  previous  conveyance  of  the  same  to  the  Elfelts,  on 
the  14th  day  of  January,  1856,  conveyed  the  land  to  Pierce  P.  Furber, 
by  deed  of  bargain  and  sale,  for  the  expressed  consideration  of  tlOO. 
French  was  not  acquainted  with  Furber,  and  did  not  see  or  have  any- 
thing to  do  with  him,  personally,  in  this  transaction.  One  Gibba  acted 
as  agent  for  Furber  in  procuring  tiiiS  conveyance  from  French,  and 
knew  before  and  at  the  time  he  procured  the  conveyance  to  be  made 
that  French  liad  previously  conveyed  the  land  to  the  Elfelts.  The 
agreement  between  Gibbs,  acting  for  Furber,  and  French  was  that 
French  and  Furber  would  divide  "the  spoils  of  this  ground  when  they 
did  get  a  title  to  it."  Subsequently  Gibbs,  acting  for  Furber,  agreed  to 
paj'  French  $100.  but  that  suin  was  not  paid,  and  Furber  never  paid 
anything  for  the  land.  At  the  date  of  this  conveyance  the  land  em- 
braced in  it  was  worth  $30,000.  On  the  28th  day  of  June,  1856,  Fur- 
ber, for  the  expressed  consideration  of  $150,  conveyed  the  land  by  deed 
of  quitclaim  to  .John  P.  Dunn.  At  the  date  of  this  conveyance,  the  land 
embraced  in  it  was  worth  $o(),000.  It  will  be  seen  that  French  is  the 
common  source  of  title  of  both  parties  to  the  suit,  the  complainants 
claiming  under  and  through  the  deed  of  French  to  the  Elfelts  made  in 
1851,  and  the  defendants,  who  are  the  heirs  of  Dunn,  claiming  under 
and  through  the  deed  from  French  to  Furber  made  in  1856,  and  the 
deed  from  Furber  to  their  ancestor  made  the  same  year. 

Cliarles  N.  Hunt,  FrarJ;  H.  MmrHl,  and  George  H.  White,  for  apiiel- 
l.intfi. 

Davis,  Kellogg  &  Severance,  {Frank  B.  Kellogg,  of  counsel),  for  respond- 
ents. 

Before  C.m.dvvell  and  Sanbobn,  Circuit  Judges,  and  Shcras,  District 
Judge. 

Caldwell,  Circuit  Judge.  The  original  entry  by  Poncin  was  void, 
and  in  virtue  of  that  entry  neither  he  tior  his  grantees  acquired  any 
legal  or  equitiible  right  or  title  to  the  land.  But  the  act  of  congress  pro- 
vided that,  when  Poncin  paid  the  entrance  money  pursuant  to  the  re- 
quirements of  the  act,  the  first  entry  should  be  "allowed  and  reinstated 
as  of  the  date  of  said  entr^-,  so  tliat  tbe  title  to  said  lands  may  inure  to 
the  benefit  of  his  grantees  so  far  as  he  may  have  conveyed  the  same." 
When  Poncin  paid  the  entrance  money  and  received  a  patent  under  this 
act,  the  title  related  back  to  the  date  of  the  first  entry,  and  be  and  his 
grantees,  however  remote,  were  thereby  vested  with  the  same  right  and 
title  to  the  land  which  they  would  have  severally  possessed  had  the  first 
entry  been  valid.  "The  act  applied  Ihe  doctrine  of  relation.  It  made 
no  distinction  between  grantees  with  warranty  and. those  without  it," 
and  title  bonds  were  held  to  be  within  its  equity.'  McCarthy  v.  Mrmn, 
19  Wall.  20,  2  Dill.  441. 

The  defendants'  contention  is  that  French  never  conveyed  the  land  to 
the  Elfelts,  or  that,  if  such  a  conveyance  was  made,  it  was  not  recorded 
when  French  conveyed  to  Furber,  and  that  Furber  wa8  at  purchaser  for 
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value  without  notice,  and  aa  such  could  and  did  convey  a  good  title  to 
Dunn;  and  that,  if  this  be  not  so,  Dunn  himself  was  a  purchaser  from 
Furber  for  value  without  notice  of  any  infirmity  in  the  title.  We  find 
the  fact  to  be  that  before  the  passage  of  the  act  of  congress  French  had 
conveyed  the  land  to  the  Elfelts,  and  the  act,  therefore,  vested  the  title 
in  the  Elfelts  and  their  grantees.  It  is  true,  the  deed  from  French  to 
the  Elfelts.  by  reason  of  a  mistake  of  the  recorder  in  recording  it,  was 
not,  at  the  date  of  the  passage  of  the  act  of  congress,  on  record,  so  far 
as  it  relateil  to  the  land  here  iu  controversy.  But  the  operation  of  the 
act  of  congress  was  not  restricted  to  such  grantees  of  Poucin  as  had  re- 
corded their  deeds.  The  deed  had  been  duly  executed,  and  was  as  ef- 
fectual to  vest  the  title  in  the  Elfelts  as  if  it  had  been  duly  recorded. 
It  was  subsequently  duly  recorded.  There  is  abundant  evidence  to 
show  that  the  last  record  of  the  deed  expresses  truly  its  contents  as  it 
was  originally  executed.  Both  records  of  the  deed  state  that  it  conveys 
lOO  acres,  but  the  particular  description  of  the  land  in  the  first  record 
only  gives  60  acres,  thus  showing  an  omission  of  one  40.  The  land 
conveyed  by  the  deed,  according  to  the  second  record  of  the  same,  is 
the  land  which  French  had  bound  himself  by  title  bond  to  convey  to 
the  Elfelts,  and  French  himself  testifies  that  he  did  convey  the  land  that 
he  sold  to  the  Elfelts  and  which  was  described  in  his  bond.  For  a  dis- 
cussion of  the  rules  applicable,  where  there  are  two  records  of  the  same 
deed,  which  differ  in  a  material  respect,  see  SUmon  v.  DooliUk,  50  Fed. 
Rep.  12.  The  deed  from  Fr6nch  to  Furber  was  made  before  the  deed 
from  French  to  the  Elfelts  was  accurately  recorded,  but  not  before  the 
act  of  congress  had  vested  the  title  in  the  ElfelU<  and  their  grantees. 

It  is  undoubtedly  true  that  under  the  o]^ration  of  the  registration 
laws  one  may  sell  and  make  good  a  title  to  land  whicli  soiuebody  else 
owns.  If  the  seller  appears  to  be  the  owner  of  record,  the  purchaser 
has  a  right  to  assume  that  the  record  title  is  the  true  title,  axid  when  he 
pays  value,  and  has  no  notice,  actual  or  constructive,  of  the  previous  con- 
veyance of  the  land  by  his  vendor,  he  acquires  a  good  title.  Applying 
the  registration  laws  of  this  state  to  the  titles  acquired  by  Poncin's  gran- 
tees under  the  act  of  congress,  we  proceed  to  inquire  whether  Furber, 
and  Dunn,  the  defendants'  ancestor,  or  either  of  them,  were  purchasers 
in  good  faith  and  for  value  without  notice.  Furber,  through  his  agei^t 
Gibbs,  had  full  knowledge  of  the  fact  that  French  had  previously  con- 
veyed the  land  to  the  Elfelts.  The  transaction  between  French  and 
Cribbs,  acting  for  Furber,  which  ended  in  French  executing  a  deed  to 
Furber,  was,  according  to  the  testimony  of  French  himself,  simply  and 
purely  a  scheme  to  defraud  the  Elfelts  and  their  grantees  out  of  this 
land.     The  testimony  of  French  on  this  point  is  full  and  conclusive. 

But,  independently  of  French's  testimony,  the  bad  faith  of  the  trans- 
action is  apparent  upon  the  face  of  the  deed  when  the  value  of  the  prop- 
erty is  considered.  The  consideration  expressed  in  the  deed  is  $100, 
and  at  the  time  the  deed  was  executed  the  land  was  worth  $30,000, 
with  a  prospect  of  a  rapid  increase  in  value,  and  it  is  now  worth  $1 ,000,000 
or  more.     However  it  may  have  been  in  past  ages,  it  is  certain  that  in 
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this  age,  when  capikil  is  so  abundant  and  dealers  in  land  so  numerous- 
and  eager  to  purchase  wherever  the  investment  gives  promise  of  *  profit, 
no  man  can  openly  acquire  in  the  market,  at  private  sale,  a  good 
and  unimpeachable  title  to  $30,000  worth  of  land:  jor  $100  without  ex- 
citing the  gravest  suspicions  as  to  his  good  faith  and  tlw  honesty  of  the 
transaction.  Il  would  seem  that  one  could  not  purchase  land  worth 
$30,000  lor  $100  without  a  well-grounded  suspicion  either  that  the 
seller  was  insane  or  that  his  title  was  bad.  In  the  judgrrient  of  all  man- 
kind— and  there  is  no  surer  guide  to  the  right  than  the  universal  «m- 
{.fdjttis  of  opinion  among  men — such  a  transaction,  unexplained,  implies 
a  bad  title  or  bad  faith.  The  instant  such  a  conveyance  is  set  up  as 
evidence  of  a  purchase  in  good  faith  and  for  value  of  a  sound  title,  the 
inference  is  irresistible  that  it  was  procured  by  fraud  or  tor  a  fraudulent 
purpose.  Such  a  conveyance  passes  the  legal  title,  and  may  be  good 
between  the  parties  as  a  gift,  or  as  a  conveyance  to  remove  a  cloud  from 
the  title,  or  as  a  sale  of  a  confessedly  doubtful  and  disputed  title,  and 
for  such  like  purposes;  but  when  it  is  set  up  and  relied  on  under  the 
registration  laws  of  the  state  as  a  means  of  taking  lands  from  the  real 
owner,  because,  and  only  because,  his  deed  was  not  recorded,  it  will 
not  be  accepted  as  sufficient  evidence  that  the  vendcfe  paid  a  valuable 
consideration  and  purchased  without  notice,  either  actual  or  construct- 
ive, or  a  well-grounded  suspicion  that  his  vendor  had  no  title.  A  val- 
uable consideration,  actually  paid,  is  an  essoivtial  requisite.  In  the 
sense  of  this  rule,  as  applied  to  this  class  "of  cases,  the  consideration  ex- 
pressed in  the  deed  to  Fiirber  is  not  a  valuable  one.  The  same  sum  of 
money  is  not  e<iually  a  valua))le  consideration  in  all  oases;  Whether  it 
is  so  or  not  depends  on  the  relation  it  bears  to  the  value  of  the  property 
claimed  to  have  been  purchased  with  it.  When  the  consideration  is  in- 
finitesimal, merely  nominal,  compared  to  the  value  of  the  property,  it 
will  not  be  accepted  as  a  valuable  consideration  by  a  court  of  equity,  as 
jigainst  one  claiming  under  a  prior  unrecorded  deed.  The  enormous 
discrepancy  between  the  consideration  expressed  in  thii<  deed  and  the 
value  of  the  land  compels  the  conclusion  that  the  grantfee  knew,  or,  what 
is  the  same  thing  in  legal  effect,  had  gtx)d  reason  to  believe,  there -was 
a  fatal  infirmity  in  the  title  he  was  acquiring,  and  so  was  not  a  Jmr- 
chaser  in  good  faith.  At  that  time  numerous  satisfactory  sources  of  in- 
formation were  open  to  any  one  desirous  of  learning  the  facts  about  the 
title  to  this  land.  One  put  upon  inquiry  and  seeking  the  truth  could 
not  have  failed  to  learn  the  facts.  An  offer  to  sell  land  worth  $30,000 
for  $100  was  enough  to  arouse  suspicion  and  excite  inquiry  in  the 
most  lethai^ic  mind,  and  if  inquiry  was  not  made  and  the  facts  not 
learned  it  was  because  the  purchaser  deliberately  aud  purposely  ab- 
stained from  doing  so,  to  avoid  the  actual  knowledge. of  facts  he  with 
good  reason  believed  to  exist,  and  this  is  the  legal  equivalent  of  ac- 
tual notice.  Hiime  v.  Fransen,  (Sup.  Gt.  Iowa,  <1887,)  34  N.  \V.  Rep. 
490;  Knapp  v.  Bailey,  (Sup.  .Jud.  Ct.  Me.  18S7,)  9  .A.tl.  Rep.  122; 
Gaines  v.  Snundc,:^,  (Sup.  Ct.  .\jk.  188«,)  7  S.  W.  Rep.  301;  Bopptu  v. 
Doty,  25  Wis.  573. 
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Tlie  deed  from  Forber  to  Dunn  is  infected  with  all  th«  infirmities  of 
that  from  French  to  Furber,  and  one  additional  fatal  vice  of  ita  own. 
The  land  conveyed  by  this  deed  was  worth  at  tlic  date  of  the  convey- 
ance 850,000,  and  the  consideration  expressed  in  the  deed  i?  $150,  and 
even  this  sum  is  not  shown  to  have  Iwen  paid,  by  any.  competent  evi- 
dence. The  efteot  of  this  mere  pepperci)rn  consideration  compared  to 
the  value  of  the  land  has  been  considered  in  discussing  the  deeti  from 
French  to  Furber,  and  needs  no  further  consideration.  But  the  deed 
from  French  to  Furber  was  one  of  bargain  and  sale,  while  the  deed 
from  Furber  to  Dunn  is  a  mere  deed  of  quitcLaim.  This  quitclaim  to 
Dunn  was  executed  in  1856.  It  was  then  the  settled  law  in  this  state 
that  one  claiming  title  by  a  qnitclaim  deed  could  not  be  regarded  as  a 
ixma  fide  purchaser  without  notice  ;  that  a  deed  of  that  character  passe<l 
the  title  as  the  grantor  held  it,  and  that  the  grantee  took  only  what  the 
grantor  could  lawfully  convey.  MaHiii  v.  Broun,  4  Minn.  292,  (Gil. 
201;)  Hope  v.  SUme,  10  Minn.  141,  (Gil.  114;)  Awrest  v.  Fe,ria,  16  IVKnn. 
26,  (Gil.  14;)  Marshull  v.  lioberls,  18  Minn.  405,  (Gil.  365.)  These 
decisions  are  obligatory  on  this  court  in  this  case,  and  they  put  an  end 
to  the  defendants'  claim  under  the  Dunn  "deed.  The  doctrine  of  the 
Minnesota  supreme  court  in  the  cases  cited  is  in  harmony  with  the  gen- 
eral, and  almost  luiiform,  doctrine  of  the  cases  on  this  subject.  McCar- 
thy V.  Mann,  19  Wall.  20;  Prentice  v.  Sleanis,  113  U.  S.  435,  5  Sup. 
ft.  Rep.  547;  Oliver  v.  Piatt.  3  How.  405;  Gcst  v.  Pachr.ood,  34  Fed. 
Hep.  369;  McClung  v.  Sken,  32  Fed.  Rep.  374;  May  v.  Le  (Mire,  11 
Wall.  217;  Grimold  v.  lirngci,  6  Fed.  Rep.  342;  Dickergonv.  Colgrnve, 
100  U  S.  578;  Baker  v.  Humphrey.  101  U.  S.  499;  Hastings  v.  Nissen, 
31  Fed.  Rep.  597;  Brcu/g  v.  Pavlk,  40  Me.  516;  Nash  v.  Bean,  74  Me. 
:i40;  VaUier  v.  Hinde,  7  Pet.  269;  Watson  v.  Plidps,  40  Iowa,  482; 
Juhiwou  v.  W-illiam^,  37  Kan.  179,  14  Pac.  Rep.  537. 

The  rule  as  to  the  ell'ect  of  a  quitclaim  deed  was  changed  in  Minne- 
sota by  statute  in  1875,  (^Strong  v.  Lynn,  38  Minn.  315,  37  N.  W.  Rep. 
448,)  but  the  act  was  not  retroactive,  and  it  is  not  claimed  that  it  had 
any  effect  on  the  rights  of  the  complainants  and  their  grantors,  who 
acquired  their  title  arMl  whose  deeds  were  on  record  long  before  the  act 
was  passed.  See  Gaston  v.  Merriam,  33  Minn.  271,  22  N.  W.  Rep. 
614.  In  Arkansas  one  holding  under  a  quitclaim  deed  is  not  precluded 
from  showing  that  he  paid  full  value,  and  is  in  fact  a  purchaser  in 
good  faith.  McDmmld  v.  Belding,  145  U.  S.  492,  12  Sup.  Ct.  Rep. 
892.  This  case  rested  on  special  grounds..  There  was  good  faith  in 
fact,  and  the  odious  feature  of  a  nominal  consideration  was  absent,  the 
purchaser  having  paid  full  value  for  the  property  in  cash.  But  in  that 
state  it  is. held  that  where  "a  person  bargains  for  and  takes  a  mere  quit- 
claim deed,  or  deed  without  warranty,  it  Is  a  circumstance,  if  unex- 
plained, to  show  that  he  had  notice  of  imperfections  in  ilie  vendor's 
title,  and  only  purchased  such  interest  as  the  vendor  might'have'in  the 
property."  .Baj^fej/  v.  Fletcher,  44  Ark.  153,  160;  Millfr  v.  Praky,  23  Ark. 
735,  740.  In  Omnc? v.  Sawntfers,  50  Ark."322,7  B.  VV.  R(ip.'30i,  Judge 
Battle,  speaking  for  the  court,  said: 
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"The  erldence  shdws  that  the  lands  In  ooatrorerBy  eoat  sboat  slxthoosand 
dollars,  and  that  there  was  loaned  on  them  as  security  two  thousand  two 
hundred  and  twenty  dollars.  The  deed  executed  by  Wliittaker  to  Mrs.  Saun- 
ders  was  a  quitcl»ira  deed  and  was  recorded,  and  it  states  that  the  considera- 
tion recei  v^  for  the  lands  was  Qve  dollars.  Was  not  this  fact  sufficient  to  put 
any  pmdentman  on  inquiry?  Is  it  possible  that  any  sane  man,  having  good 
title  to  land  worth  two  thousand  or  six  thousand  dollars,  would  sell  it  for  fiT« 
dollars?  The  question  suggests  its  own  answer.  Add  to  this  the  fact  tliat  the 
oonveyaoce  executed  was  a  quitclaim  deed,  and  the  conclusion  that  Mrs. 
Saunders  did  not  acquire  a  gocxl  and  valid  title,  in  the  absence  of  an  explana- 
tion, would  be  irresistible.  It  was  at  least  sufncient  to  have  put  appellants 
on  inquiry,  which,  if  they  prosecuted  with  ordinary  diligence,  would  doub<>- 
less  have  led  to  actual  notice  of  the  facts  as  shown  by  the  evidence  in  this 
case.  But  they  prosecuted  no  inquiry,  and  it  follows  tlmt  they  are  not  bonO' 
fide  purchasers  without  notice. " 

Furber  having  no  title,  his  qaitdum  to  Dunn  passed  none.  As  the 
defendants  never  had  any  title  to  lose  by  laches,  it  is  unnecessary  to' 
oonsideir  that  question.     The  decree  of  the  circuit  court  is  affirmed. 


Township  of  Washington  o.  Coleu  d  oL 

(Cireutt  Court  nf  AppeaU,  Eiglnh  Circuit  'Jnlj  6, 1809.) 

Ness. 

L  TowwsBiM— Raix,boad  Aid  Bo!n>»— AcTROKtrr  to  Imcb— CoNSTRVcnoK  ovSta*- 

UTB. 

IiKwa  Kan.  1876,  c.  101,  authorizing  munlidpal  township*  to  anbsoribe  for  railroad 
•toclc,  requires  (seotion  1)  a  petition  by  two  flftti*  of  tl>e  taxpayers,  aslcinff  the 
county  oommissioners  to  submit  to  the  township  electors  a  proposition  of  subscrip- 
tion ;  such  petition  to  designate  (seotion  8)  the  amount  of  the  stoclc,  "the  terms  of 
payment, "  and  other  oondftions  of  Uie  subscription ;  the  proposition  to  be  accepted 
section  S)  by  two  thirds  of  those  voting  at  the  election  held  for  that  purpose,  and 
'  the  bonds  to  have  coupons  attactied  "as  may  be  required  by  the  terms  of  said  prop- 
osition : "  tlie  county  commissioners  to  levy  a  tax  (section  6)  "  sufflolent  to  pay  the 
Interest  on  such  bonds  as  the  same  shall  become  due,  and  to  create  a  sluicing  fund 

'  sufficient  to  pay  such  bonds  at  maturity; "  the  principal  of  the  bonds  to  be  made 
payable  (section  13)  "at  any  time  that  may  be  fixed  in  the  proposition  voted  on," 
not  exosedlng  80  years.  Section  14  declares,  among  other  things,  that  to  the  said 
bonds  sliall  be  attached  ooopons  for  annual  installment*  of  "the  principal  and  In- 
terest accruing,  from  time  to  time  by  the  tartns  of  the  bonds. "  iield  that.  In  view 
of  the  prior  provtsiona,  the  language  qaoted  from  the  last  seotion  did  not  require 
that  aU  bonds  issued  under  the  act  ^ouM  proTida  for  annnal  payments  on  the 
principal,  but  merely  tliat,  if  tUe  proposiliou  voted  on  provided  for  such  annual 
payments,  coupons  therefor  should  be  attached:  and  the  township  had  authority, 

:    by  proper  proposition,  vote,  etc.,  to  issue  bonds,  the  whole  principal  of  which  should 
not  mature  until  80  years. 
IL  Bamh — EsTOPPBL — Recitai«. 

In  an  action  by  an  Innocent  purchaser  against  a  township  on  railway  aid  bonds, 
which  on  their  face  refer  to  the  act  authorizing  their  issuance  and  specifically  re- 
cite the  talcing  of  each  step  rcqnin'd  thoi-cby,  tlio  township  is  estopped  to  allege  In- 

'    '^didl^  of  the  bonds  on  any  ground  except  mat  they  were  issued  in  violation  of 
I  oons^tutlooal  or  statutory  requirement. . 


In  Error  to  the  Circuit  Court  ot  the  United  States  foe  the  District  of 
Kansas.     Affirmed. 
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'    Statement  by  Sanborn,  Circuit  Jadge : 

W.  N.  Coler  4  Co.  brongbt  suit  in  the  United  States  drcuit  court  for 
the  district  of  Kansas  against  the  township  of  Wasliington,  in  the  county 
of  Chautauqua,  Kan.,  upon  a  large  number  of  coupons  detached  from  a 
series  of  bonds  issued  by  the  board  of  county  coraraipsioners  of  that 
county,  on  behalf  of  the  township  of  Washington,  on  July  1,  1886. 
The  plaintiffs  recovered  judgment  for  $5,803.46.  The  defendant  sued 
out  its  writ  of  error  to  reverse  this  judgment,  and  the  only  question  pre- 
sented by  the  assignment  of  errors,  and  argued  here,  is  whether  the  law 
under  which  these  bonds  were  issued  restricted  the  power  of  the  defend- 
ant, and  those  authorized  to  issue  bonds  on  its  behalf,  to  the  issuance 
of  bonds  that  provided  for  the  payment  of  an  installment  of  the  princi- 
pal Annually,  commonly  called  "installment  bonds."  The  case  was  tried 
below  by  the  court  upon  an  agreed  statement  of  facts,  from  which  it  ap- 
pears that  the  plaintiffs  were  innocent  purchasers  for  value  before  ma- 
turity, and  owners  of  tiie  coupons  sued  upon  and  the  bonds  from  which 
they  were  detached.     One  of  the  bonds  and  coupons  reads  as  follows: 

K  umber  Dollurs, 

.  United  Statis  or  America.  600. 

State  or  Kansas.  County  of  Chautauqua. 

Township  of  WAsmNOTON. 

Know  all  men  by  these  presents,  that  the  municipal  township  of  Washing- 
ton, in  the  county  of  Chautauqua,  in  the  state  of  Kansas,  for  value  received, 
hereby  promises  to  pay  to  the  bearer,  thirty  years  after  date,  at  the  fiscal 
agmoy  ot  tbe  state  of  Kansas  in  New  York  city,  the  sum  of  Ave  hundred 
doUais,  with  interest  thereon  from  date  until  paid,  at  the  rate  of  seven  per 
centum  per  annum,  payable  semiannually  at  the  fiscal  agency  aforesaid,  on 
presentation  of  tbe  proper  coupons  hereto  attached,  and  at  the  times  therein 
mentioned,  respectively. 

This  is  one  of  a  series  of  thirty-six  bonds  of  lilce  tenor,  date,  and  amount. 
namt>ered  from  one  to  thirty-six,  inclusive,  issued  to  tbe  Leroy  and  Caney 
Valley  Air-Line  Railroad  Company,  a  railroad  corporation  of  the  state  of 
Kansas,  in  full  payment  of  a  subscription  by  said  municipal  township  of 
Washington  for  one  hundred  and  eighty  shares,  of  one  hundred  dollars  each, 
of  tbe  capital  stock  of  said  railroad  company,  said  subscription  of  stock  and 
issue  of  bonds  being  made  nnder  and  by  virtue  of  aathority  of,  and  in  com- 
pliance with,  the  act  of  the  legislature  of  the  state  of  Kansas  entitled  "An 
act  to  enable  counties,  townships,  and  cities  to  aid  in  the  construction  of 
railroads,  and  to  repeal  section  eight,  chapter,  thirty-nine,  of  the  Laws  of 
1874, "  approved  February  25th.  1876.  and  the  acts  amendatory  thereof,  and 
other  acts  upon  the  same  subject,  and  in  pursuance  of  the  authority  of  a  spe- 
cial election  regularly  warned  and  held  on  the  27th  day  of  April,  A.  D.  1886, 
and  which  was  duly  petitioned  for  in  writing  by  more  than  the  requisite 
number  of  qualified  petitioners,  and  more  than  two  fifths  of  the  resident  tax- 
payers of  said  munleipal  township  of  Washington,  and  more  than  tbe 
leqoisite  number  of  qualified  voters,  ani  noore  than  the  requisite  majority  of 
the  qualified  electors  of  said  township  voting  in  favor  of  said  subscription  of 
stock,  and  tbe  issue  of  these  bonds  in  payment  thereof,  which  issue  of  bonds 
is  in  every  respect  in  accordance  with,  and  not  in  excess  of,  tbe  limitation 
prescribed  by  law. 

Executed  and  tosoed  for  and  on  behalf  of  said  municipal  township  of  Wash- 
ington by  order  of  the  board  of  county  commissioners  ot  said  oounty  of 
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Chautauqua,  at  Sedan,  the  county  seat,  and  signed  bj  the  dnfrman  of  said 
board,  and  attested  hj  the  county  clerk,  un^jr  the  seal  of  said  coantj^  the 

flrat  day  of  July,  1886.  —^ , 

Chairman  of  the  Board  of  Commissioners. 

Attest: ,  County  Clerk. 

[Stamped  on  face:    "$500."] 

Thk  Township  of  Washington,  in  Chautauqua  County,  Eahsas, 
•17.50  will  pay  the  bearer  tlT.dO 

seventeen  50.100  dollars  on  the  first  day  ot  Jany.,  A.  D.  1887..  at  the  fiscal 
agency  of  the  state  of  Kansas  in  the  city  of  New  York,  being  interest  due  on 

that  date  on  bond  No. for  $500,  dated  July  first.  A.  D.  1886,  issued 

to  the  Leroy  and  Caney  Valley  Air-Line  Railroad  Company. 

Chairman  of  the  Board  of  County  Oom'rs. 

Attest: ,  County  Clk. 

[Stamped  t>n  face:    "1."] 

Each  of  these  bonds  was  duly  registered  in  the  office  of  the  auditor 
of  state  of  the  state  of  Kansas,  and  bore  the  following  indorsement: 

State  of  Kansas.  I,  Timothy  McCarthy,  auditor  of  the  stute  of  Kansas, 
do  hereby  certify  that  this  bond  lias  been  regularly  and  legally  issued;  that 
'  the  signatures  thereto  are  genuine ;  and  that  it  was  registered-  in  my  office  ac- 
cording to  law  this  11th  day  of  January,  1887. 

Witness  my  hand  and  offlcbil  seal. 
[Auditor's  Seal.]  Timothy  McCartht,  Auditor  of  State. 

Section  1  of  the  act  recited  in  the  bonds,  approved  February  25, 1876, 
which  is  chapter  107  of  the  Laws  of  Kansas  for  1876,  provides  that, 
whenever  two  fifths  of  the  resident  taxpayers  of  any  municipal  township 
petition  the  board  of  county  commissioners  to  submit  to  the  qualified 
voters  of  the  township  a  proposition  to  subscribe  to  the  capital  stock  of 
any  railroad  company  constructing  a  railroad  through  such  county,  the 
county  commissioners  shall  cause  an  election  to  be  held  to  determine 
whether  such  subscription  shall  be  made.  Section  2  provides  that  the 
petition  shall  designate  the  railroad  company,  the  amount  of  stock  pro- 
posed to  be  taken,  and  the  terms  of  payment,  together  with  the  condi- 
tions upon  which  it  is  proposed  to  make  such  suUscription.  Section  3 
provides  that  the  county  commissioners  shall,  upon  the  presentation  of 
such  petition,  convene  and  make  an  order  which  shall  embrace  the  terms 
and  conditions  set  forth  in  the  petition,  and  fix  the  time  for  holding  the 
election.  Section  5  provides  that,  if  two  thirds  of  the  qualified  electors 
voting  at  such  election  shall  vote  for  such  subscription,  the  board  of 
county  commissioners  shall  order  the  county  clerk  to  make  the  subscrip- 
tion in  the  name  of  the  township,  and  shall  cause  such  bonds,  with 
coupons  attached,  as  may  be  required  by  the  terms  of  said  proposition, 
to  be  issued  in  the  name  of  such  township.  Section  6  provides  that, 
whenever  any  bonds  shall  be  issued  in  pursuance  of  the  foregoing  pro- 
visions, it  shall  be  the  duty  of  the  board  of  county  comiMissioners  to 
levy  and  collect  annually  a  tax  on  all  taxable  property  in  such  township 
•afikient  to  pay  the  interest  on  such  bonds,  as  the  same  shall  become 
due,  and  to  create  a  sinking  fund  safiicieiat  te  pay  sucb  boDfte  at  ma- 
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turity.  Section  7  provides  that,  whenever  any  sum  of  the  foregoing 
taxes  collected  for  interest  or  sinking  fund  shall  remain  in  the  hands  of 
the  treasurer  after  paying  all  the  interest  due,  the  board  of  county  com- 
missioners for  such  toiwnship  shall  cause  the  treasurer  to  buy  up  the 
bonds  at  their  market  value,  not  exceeding  par.  Section  10  provides 
that  all  the  township  taxes  levied  upon  the  property  of  and  collected 
from  any  company  to  which  aid  is  extended  under  the  provisions  of  this 
law  shall  be  applied  exclusively  to  the  payment  of  the  coupons,  and  to 
provide  a  sinking  fund  for  the  payment  at  maturity  of  the  principal  of 
the  bonds  issued  by  such  township.  Section  13  provides  that  the  prin"- 
cipal  of  the  bonds  of  such  township  shall  be  made  payable  at  any  time 
that  may  be  fixed  in  the  proposition  voted  upon,  not  exceeding  30  years 
from  their  date.  Section  14  provides  that  all. bonds  issued  under  the 
provisions  of  this  law  shall  be  made  payable  at  the  fiscal  agency  of  the 
state  of  Kansas  in  the  city  of  New  York,  and  shall  be  .registered  in  the 
office  of  the  auditor  of  the  state  of  Kansas,^  and  to  the  said  bonds  shall 
be  attached  coupons  for  annual  installments  of  the  ptincipnl  and  the  in- 
terest accuriiig  from  time  to  time  by  the  term»of  said  bonds,  which 
shall  be  receivable  as  they  shall  become  due  for  taxes  due  the  county, 
township,  or  city  issuing  such  bonds  which  were  levied  to  pay. the  in- 
terest and  installments  on  such  bonds. 

The  petition  of  the  taxpaj'ers  to  the  county  commissionera  to  submit 
the  question  of  the  issuance  of  these  bonds  to  a  vote,  provided  that  the 
principal  of  said  bonds  should  "mature  and  be  payable  thirty  years  from 
the  day  upon  which  they  are  executed ; "  the  proposition  for  the  issuance 
of  the  bonds  submitted  to  and.camed  by  the  vote  of  the  people  contained 
the  same  provision. 

Josepli  G.  Waters,  for  plaintiff  in  error. 

Charles  Blood  Smith,  \Ro»irington,  Smith  d;  Dnllm,  of  counsel,)  for  de- 
fendants in  error. 

Before  Caldwell  and  Sanbork,  Circuit  Judges,  and  Shiras,  District 
Judge. 

Sanborn,  Circuit  Judge,  after  stating  the  facts  as  above,  delivered  the 
opinion  of  the  court. 

The  act  recited  in  the  bonds  (chapter  107,  liaws  Kan.  1876,  under 
which  these  bonds  were  issued)  gave  the  authority  to  and  imposed  the 
duty  on  the  county  commissioners  of  determining  whether  the  various 
provisions  of  the  act  and  the  various  terms  of  the  proposition  adopted 
had  been  complied  with  before  thoy  issued  the  bonds.  They  did  deter- 
mine that  there  had  been  a  full  compliance  with  these  terms  and  pro- 
visions, and  so  recited  in  the  bonds,  and  it  is  conceded  by  couusel  for 
the  defendant  that  it  is  estopped  by  these  recitals,  as  against  the  plain- 
tiffs, to  claim  that  the  bonds  are  invalid  on  any  other  ground  than  that 
upon  their  face  they  appear  to  have  been  issued  in  violation  of  some 
constitutional  or  statutory  restriction.  CJiaffee  Co.  v.  Potter,  142  U.  S. 
355-364,  12  Sup,  Ct.  Rep.  216;  TmmofCohmav.  Knve«,  92  U.  S.  491; 
hike  Oo.  V.  GfroAom,  180  U.  S.  674-681,  9  Sup.  Ct.  Rep.  654. 
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It  is  not  claitued  that  these  bonds  were  issued  in  violation  of  any  re' 
striction  of  the  constitntion,  and  the  only  provision  of  statute  ivhich  is 
claimed  to  so  restrict  the  power  of  the  board  of  county  coiuinissioners  to 
issue  these  bonds  as  to  make  them  void  is  the  clause  contained  in  sec- 
tion 14  of  the  act,  which  reads  as  follows:  "And  to  the  said  bonds  shall 
be  attached  coupons  for  annual  installments  of  the  principal  and  inter- 
est accruing  from  time  to  time  by  the  terms  of  said  bonds."  If  this 
clause  contained  the  only  reference  in  the  law  to  the  time  when  these 
bonds  should  mature,  there  might  be  some  force  in  the  defendant's  con- 
tention, but  the  entire  law  must  be  considered,  and  the  iHlent  of  the 
legislature  drawn,  not  from  a  single  clause,  but  from  the  entii^  body  of 
the  act.  When  this  is  done,  the  claim  of  the  defendant  is  seen  to  be 
utterly  without  foundation.  Section  13  of  the  act  expressly  provides 
that  the  principal  of  the  bonds  "shall  be  made  payable  at  at>y  time  that 
may  be  fixed  in  the  proposition  voted  upon,  not  exceeding  thirty  years 
from  their  date."  Section  2  provides  that  the  petition  for  the  submis- 
sion of  the  proposition  to  subscribe  for  stock  shall  state  "  the  terms  of 
payment"  therefor.  Section  3  provides  that  these  terms  of  payment 
.shall  be  submitted  to  the  vote  of  the  people  as  a  part  of  the  proposition. 
Section  6  provides  that,  if  the  proposition  is  carried  by  the  vote  of  the 
people,  the  county  commissioners  shall  cause  such  bonds,  with  such 
coupons  attached,  as  may  be  required  "by  the  terms  of  said  proposition" 
to  be  issued.  Doubtless  a  proposition  might  have  been  submitted  and 
carried  to  issue  bonds  which  should  provide  for  the  payment  of  annual 
installments  of  the  principal,  but  the  terms  of  the  proposition  actually 
submitted  and  carried  did  not  so  pi'ovide,  but  provided  for  the  issuance 
of  bonds  whose  principal  should  be  due  in  30  years  from  their  date,  and 
in  view  of  the  express  provision  of  section  13,  that  the  principal  "shall 
he  made  payable  at  .iny  time  that  may  be  fixed  in  the  proposition  voted 
upon,  not  exceeding  thirty  ye;irs  from  date,"  it  is  very  clear  that  the 
clause  in  section  14,  that  "to  the  said  bonds  shall  be  attached  coupons 
for  annual  installments  of  the  ))rincipal  and  the  interest  accruing  from 
time  to  time  by  the  terms  of  said  bonds,"  cannot  be  held  to  mean  more 
than  that  if  the  proposition  submitted  and  the  terms  of  the  bonds  issued 
in  compliance  therewith  provide  for  the  payment  of  the  principal  in  an- 
nual installments,  then  coupons  for  such  installments  shall  be  attache<l 
to  the  bonds;  and,  as  neither  the  proposition  nor  the  terms  ol  the  bonds 
in  this  case  did  require  the  payment  of  aiiy  installments  of  the  principal 
before  the  entire  principal  became  due,  no  such  coupons  were  necessary, 
and  this  clause  had  no  application  to  these  bonds. 

Again,  section  6  of  this  law  provides  that  it  shall  be  the  duty  of  the 
county  commissioners  to  levy  and  collect  annually  a  tax  "sufficient  to 
pay  the  interest  on  such  bonds  as  the  same  shall  become  due,  and  to 
create  a  sinking  fund  sufficient  to  pay  said  bonds  at  maturity."  Section 
7  provides  that  when  there  remains  in  the  hands  of  .the  treasurer  apy 
part  of  the  moneys  collected  from  this  tax,  after  paying  "all  the  interest 
due,"  the  board  of  county  commissioners  shall  cause  the  treasurer  to  buy 
up  the  bonds  at  their  market  value,  not  exceeding  par.    And  section  10 
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provides  tiiat  the  taxes  levied  upon  the  property  of  any  company,  aided 
under  tb«  provisions  of  this  law,  shall  be  applied  to  the  payment  of  the 
coupons,  and  "to  provide  a  sinking  fund  for  the  payment  at  maturity 
of  the  principal  of  the  bonds  issued  b^'  such  township."  If  the  legis- 
lature intended  by  this  law  that  installment  bonds  only  should  be  issued 
under  it,  no  sinking  fund  wdnld  be  either  necessary  or  useful.  A  tax 
could  be,  and  naturally  would  be,  levied  eacli  year  for  the  amount  neces- 
sary to  pay.  interest  and  the  installment  of  principal  coming  due  the  suc- 
ceeding year,  and  no  surplus  funds  would  be  accumulated  to  buy  bonds 
before  maturity.  The  fact  that  a  sinking  fund  was  thus  provided  for  is 
very  persuasive  that  bonds  could  be  issued  under  this  law,  the-  entire 
principal  of  which  would  fall  due  at  one  time;  and  when  this  law  is 
compared  with  others  passed  by  the  same  legislature,  which  do  provide 
for  the  issuance  of  installment  bt^nds,  and  it  is  found  that  in  those  laws 
no  provision  for  a  sinking  fund  is  made,  it  becomes  almost  conclusive. 
Chapter  37  of  the  Laws  of  Kansas  for  1876  provides  for  the  issuance 
by  the  county  of  Wyandotte  of  $123,000  of  funding  bonds,  payable  in 
installments.  It  declares  the  exact  amount  that  shall  be  payable  in  each 
year,  and  directs  a  levy  annually  of  a  sum  sufficient  to  pay  the  interest 
and  the  installment  coming  due  the  succeeding  year,  but  makes  no  pro- 
vision for  any  sinking  fund.  Chapter  38,  Laws  Kan.  1876,  authorizes 
the  city  of  Lawrence  to  issue  bonds  payable  in  not  more  than  30  yejjirs 
from  their  date,  and  provides  that,  "if. said  bonds  shall  be  made  payable 
in  annual  installments,  they  shall  have  separate  coupons  attached  for 
such  installments  as  tiiey  fall  due."  It  also  provides  that  the  mayor  ^nd 
council  shall  levy  in  each  year  a  sum  sufhcicnt  to  pay  the  installments, 
if  the  bonds  are  made  payable  in  installments,  and  that  if  .the}'  are  not 
they  shall  levy  a  sum  sufhcient  to  provide  a  sinking  fund  for  the  redemp- 
tion of  the  bonds  at  maturity.  Chapter  49,  Laws  Kan.  1876,  authorizes 
the  counties  of  I^juglass,  Franklin,  anil  Anderson  to  issue  bonds  in  cer- 
tain amounts,  "each  payable  in  equal  semiannual  installments,"  and  pro- 
vides that  a  tax  shall  be  levied  in  each  year  sufficient  to  pay  the  intefcst 
and  the  installment  of  principal  falling  due  in  the  succeeding  year,  and 
wakes  no  provision  for  a  sinking  fund.  Chapter  50,  J^ws  Kan.  1876, 
provides  that  the  city  of  Chetopa  may  issue  bonds  in  certain  amounts, 
"payable  in  equal  annual  installments,"  and  that  a  levy  of  a  tax  shall 
be  made  in  each  year  sufficient  to  pay  the  interest  and  the  installment 
of  the  principal  falling  due  in  the  succeeding  year,  but  makes  no  pro- 
nsion  for  a  sinking  fund.  In  each  of  these  acts  authorizing  the  issuance 
of  installment  bonds  only,  the  times  of  payment  and  the  amounts  of  the 
installments  are  expressly  tixed,  and  it  is  made  the  duty  of  the  proper 
officers  to  levy  and  collect  each  year  taxes  just  sufficient  to  pay  the  inter- 
ait  and  the  installment  of  principal  falling  due  the  ensuing  year,  but  no 
sinking  fund  is  provided  for;  while  by  chapter  38,  in  which  authority 
is  given  to  the  city  of  Lawrence  to  issue  either  installment  bonds  or  bonds 
the  entire  principal  of  which  shall  fall  due  at  one  time,  as  the  people 
may  riect,  the  policy  of  the  legislature  is  made  plain  by  the  fact  that 
this  act  provides  that  in  case  installment  bonds  are  issued,  no  sinking 
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fund  shall  be  provided  for,  but,  in  cnse  bonds  the  entire  principal  of 
which  shall  fall  due  at  one  time  are  issued,  a  sinking  fund  shall  be  pro- 
vided for.  In  chnpter  107,  the  act  under  wliich  the  bonds  in  question 
were  issued,  there  is  no  provision  fixing  the  amount  of  any  installments 
of  the  principal  or  the  times  when  they  shall  fall  duo,  there  ia  no  provis- 
ion for  levying  taxes  to  pay  any  installment;  but  there  is  a  provision  for 
the  levy  of  taxes  to  provide  a  sinking  fund,  there  is  a  provision  for  buy- 
ing bonds  before  they  mature,  and  an  express  declaration  that  the  bonds 
issued  under  this  not  shall  be  made  payable  at  any  time  that  may  lie 
fixed  in  the  proposition  voted  upon.  The  conclusion  is  irresistible  that 
authority  was  intendeil  to  be  and  was  here  conferred  to  issue  these  30- 
year  bonds,  and  the  judgment  must  be  and  is  affirmed,  with  costs. 


RosKKSTEix  et  al.  v.  Tarr  et  rd. 

{drcuit  Court,  D.  .lfn«whi«etf».    July  20,  1888.) 

No.  3,467. 

1.   ScPEUBEDEAg   BoND— T.UniLITT  ON. 

A  mpcrscdetiM  bond,  conditioned  according  to  the  statute  for  proseoating  an 
appeal  with  effect  aud  answering  all  damrges  and  costs,  covers  not  merely  com- 
pensation for  the  delay  arising  from  the  »!.t;eal,  but  also  the  amount  of  the  decree 
appealed  from,  so  far  as  the  Tatter  directs  the  payment  of  money  by  appellant  to 
appellee. 

3.   SaMR— ISTEHEST— MONEV  DEPOSITED   IN  COIRT. 

But  in  an  action  on  the  bond  neither  the  principal  nor  sureties  can  be  mulcted 
beyond  what  was  adjudged  as  the  result  of  the  appeal ;  and  where  a  Bum  deposited 
in  court  by  a  receiver  was  there  retaincil  pending  an  appeal,  and  no  provision  was 
made  for  Interest  thereon  in  the  mandate  or  the  decree  entered  in  pursuance 
thereof,  no  such  Interest  oould  be  reoovered  in  an  action  on  the  stipersedeaui  bond. 

3.  Same — LiABiuiy  ok  Surbtiks— Effect  of  Tkcstee  Process. 

A  decree  for  the  payment  of  money  by  defendant  to  complainant  was  affirmed 
on  appeal,  and  the  decree  entered  in  pursuance  of  the  mandate  allowed  interest 
from  the  date  of  the  appeal.  Notice  was  at  once  given  to  the  sureties  on  tbo 
»ui>crscde<i8  bond  that  plaintiff  looked  to  them  for  payment  of  the  decree.  Two 
days  later  the  sureties  were  summoned  as  trustees  in  a  suit  against  the  plaintiff, 
but  gave  no  attention  to  the  same,  and  were  defaulted  therein.  Held  that,  as 
they  were  in  actual  personal  default  to  plaintift  from  thi>  date  of  receiving  the 
notice,  they  could  not  escape  payment  of  interest  to  him  because  of  the  trusMe 
process,  especially  as  they  did  not  set  aside  and  cause  to  remain  idle  any  fund  to 
meet  the  decree  or  the  judgment  in  the  trustee  action. 

4.  Same— Pederai.  and  8tatk  Covhts. 

No  restraint  or  embarrassment  can  lawfully  be  put  on  the  enforcement  of  judg- 
ments or  decrees  of  the  federal  courts,  by  means  of  trustee  proi^s-s  isRued  by  a 
state  court;  aud,  as  execution  could  have  Issued  against  the  principal  debtor  upon 
the  decree  entered  in  pursuance  of  the  mandate,  the  enforcement  of  such  decree 
against  his  sureties  could  not  be  prevented  by  the  trustee  suit,  for  while  execu- 
tion could  not  have  gone  against  them,  they  were  so  intimately  connected  with 
Urn  as  to  stand  in  the  same  position. 

At  Tjaw. 

This  is  nn  action  of  contract  upon  a  bond.  The  facts,  as  agreed  upon, 
vf&K,  in  substance,  as  follows:  A  suit  in  equity  bad  been  brought  by  the 
plaiuUffs  in  this  suit  agaitist  Joseph  J.  Burns  «nd  Ikobert  Tarr,  one  of 
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the  defendants,  to  wind  up.  a  partnership.  A  receiver  had  been  ap- 
pointed, and  he  had  paid  into  the  r^stry  of  the  court  a  lai^e  sum  of 
money,  to  await  tl>e  disposal  of  the  suit.  On  May  6,  18H6,  it  was  de- 
creed that  the  amount  in  said  registry  be  p>aid  over  to  the  plaintiffs, 
and  it  was  further  decreed  that  the  said  defendants  pay  to  said  piain- 
tiSs  $1,679.14,  together  with  interest  thereon  from  the  date  of  said 
writ,  and  cost  of  this  suit,  amounting  in  all  to  $3,105.28.  An  appeal 
to  the  supreme  court  of  the  United  States  was  taken  by  the  said  defend- 
ants, and  a  supersedeas  bond  was  filed,  in  which  Joseph  J.  Burns  and 
Robert  Tarr  are  principals  and  William  C.  DoUiver  and  John  S.  Dolli- 
ver  are  sureties,  in  the  penal  sum  of  $8,000^  conditioned  to  answer 
all  damages  and  costs  if  they  fail  to  make  their  plea  good.  Joseph  J. 
Bums  died  during  the  progress  of  the  suit.  Robert  Tarr  and  the  said 
sureties  are  the  defendants  in  this  suit  upon  the  bond.  The  supreme 
court  aBirmed  the  decree  of  the  circuit  court  in  said  case,  and  there^ 
upon  the  mandate  in  said'  supreme  court  issued,  commanding  said  cir- 
cuit court  that  such  execution. and  proceedings  be  had  in  said  cause  as, 
according  to  right  and  justice  and  the  laws  of  the  United  States,  ought 
to  be  had,  the  said  appeal  notwithstanding.  A  decree  was  accordingly 
entered  June  28,  1890,  by  the  circuit  court,  aflirniing  its  previous  de- 
cree, with  costs  and  expenses,  as  provided  in  said  mandate.  Execution 
upon  and  in  accordance  with  said  decree  of  June  28,  1890,  was  issued 
July  10, 1890,  which  execution  is  in  no  part  satisfied.  Notice  was  given 
the  sureties  on  the  aforesaid  bond,  and  received  by  them  Jul}-  2,  1890, 
of  the  decree  of  the  said  supreme  court,  and  that  the  plaintiffs  looked  to 
tliem  for  payment  of  the  amount  of  the  decrees,  including  interest  and 
costs  from  the  date  of  tlie  appeal.  But  the  said  sureties  paid  no  atten- 
tion to  the  notice. 

On  July  10,  1890j  the  aforesaid  sureties  were  duly  sntiinioiied  as 
alleged  trustees  of  the  plaintiffs  in  this  case  in  a  writ  brought  against 
the  plaintiffs  in  this  case,  returnable  before  the  superior  court  in  the 
county  of  Essex  and  commonwealth  of  Massachusetts,  but  the  case  was 
later  removed  to  this. court,  where  it  is  now  paiding,  on  the  ground  that 
these  plaintiffs — the  defendants  in  said  action — were  residents  of  another 
state.  The  aforesaid  sureties  did  not  appear  and  answer  as  alleged 
trustees,  and  were  defaulted  in  the  state  court.  The  aforesaid  sureties, 
William  C.  and  John  S.  DoUiver,  were  and  are  copartners  at  Gloucester. 
Since  July  11,  1890,  they  had  had  a  balance  in  the  bank  to  be  drawn 
upon,  varying  from  12,894.71  to  over  $4,000,  and  had  also  had  in 
their  office  safe  abqut  $500  constantly,  aad  they  bad  always  been  ready 
and  able  to  pay  the  amount  legally  due  from  them  on  said  bond.  The 
aforesaid  money  was  kept  for  the  uses  of  their  business,  and  ebpecially 
for  the  payment  of  the  amount  due  on  said  bond;  and  they  had  re- 
ceived no  interest  on  the  moD&y  in  said  bank  and  safe.  However,  as 
said  alleged  trustees,  they  had  set  apart  no  money  to  await  the  decision 
of  the  «ourt  in  said  trustee  pi<ocess,  or  to  be  applied  to  the  payutentof 
said  bond,  separate  from  the  money  used  in  their  business.  It  was 
agreed  that  the  condition  of  the  bond  hnd  been  broken,  and  that  judg- 
V. 5  If.  no.  7 — 24 
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raent  might  be  entered  in  favor  of  the  plaintiffs  against  the  defendants 
for  the  penal  sum  tlierein  nmned. 

The  question  here  raised  for  the  court  is,  for  what  shall  tlte  execu- 
tion issue?  Shall  the  execution  issue  for  an  amount  including  (1 )  the 
amount  of  the  decree  appealed  from  of  Klay  6,  1886 ;  (2)  intecest  on 
the  amount  left  in  the  registry  of  the  court  from  the  date  of  the  decree 
appealed  from ;  (3)  interest  on  the  further  amount  of  the  final  decree  of 
June  28,  1890,  after  the  trustee  process  was  served  on  the  aforesaid 
sureties,  July  10,  1890? 

W.  F.  &  W.  S.  Slocum,  for  complainants. 

E.  J.  Hadley  and  B.  F.  BiUler,  for  defendants. 

Putnam,  Circuit  Judge.  There  is  no  doubt  that  a  mpersedecu  bond, 
conditioned  according  to  the  statute  for  prosecuting  an  appeal  with 
e9iect  and  answering  all  damages  and  costs,  covers  not  merely  compen- 
sation for  the  delay  arising  irOm  the  appeal,  but  also  the  amount  of  the 
decree  appealed  from,  so  far  as  the  latter  directs  the  payment  of  money 
by  the  appellant  to  the  appellee.  OatleU  v.  Brodie,  9  Wheat  553 ; 
Jercme  v.  McCatia;  21  Wall.  17. 

It  appears  that  there  has  been  no  judgment  nor  decree,  by  either  tri- 
bunal, directing  payment  of  an}'  interest,  or  other  damages'  for  delay, 
with  reference  to  the  amount  in  the  registry  of  the  court.  It  is  ele- 
mentary that,  in  a  suit  on  a  supersedeas  bond,  neither  the  principals  nor 
the  sureties  can  be  mulcted  beyond  what  the  courts  have  adjudged  as 
the  result  of  the  appeal  to  which  the  bond  was  incident.  Whatever 
questions  may  be  raised  in  some  courts  as  to  recovery  in  actions  on 
injunction  bonds  of  damages  not  Assessed  in  the.  principal  suit,  none 
such  are  admitted  here.  If  plaintiffs  claim  interest  on  the  fund  in  the 
registry,  they  were  holden  to  establish  their  claim  in  the  original  pro- 
ceeding as  a  condition  prece<lent  to  any  demand  for  it  here,  though  it 
is  probable  the  circuit  court  had  no  authority  in  this  suit  to  aWardsuch 
interest  after  the  mandate  was  received.  Ex  parte  Washington  <k  O.  R. 
Co.,  140  U.  S.  91,  11  Sup.  Ct.  Rep.  673.  But,  on  the  other  hand,  the 
decree  entered  June  28,  1890,  expressly  provided  that  complainants 
should  receive  interest  from  that  date  on  all  sums  which  the  original 
defendants  were  ordered  to  pay  them.  This  was  autJjorized  by  Rev. 
St.  §  966. 

The  original  respondents  wei^e  in  legal  defatiit  ftom  the  inAtaiit  the  de- 
cree was  entered ;  and  their  sureties,  who  are  also  defendants  in  the  present 
suit,  were  in  actual  and  personal  default  from  the  iqstant  they  received 
(July  2,  1890)  the  letter  from  complainants'  attorneys  demanding  pay- 
ment of  the  decree,  and  particularly  so  aAer  the  expiration  (July  8th)  of 
the  10  days  within  which  the  issue  of  an  execution  was  forbidden.  The 
trustee  process  set  up  by  defendants  was  not  served  till  July  10,  1890. 
There  is  nothing  in  the  case  sliowing  that  either  surety  set  apart  any 
fund  with  which  to  discharge  his  liability  on  the  supersedeas  bond  or 
in  the  trustee  suit,  or,  had  on  deposit  any  amount  beyond  what  was 
reasonable  and  usual  for  bis  current  business  needs,  or  that  either  has 
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not  kept  his  wbole  capital  active  aud  fruitful,  with  such  mdrgins  only 
as  are  common  and  convenient  lor  such  pursuits  as.  these  sunties  are 
shown  to  have  been  in.  There  is  no  prool'  nor  .sugKestiou  that  tl)e  other 
defendants  have  had  on  hand  any  moneys  for  any  purpose  wiiatever. 
Under  these  circumstances,  it  is  difficult  to  see  what  equity  any  of  these 
respondents  has  for  disallowance  of  interest  to  the  ibes  of  the  complain- 
ants. Thej'  were  all  in  actual  personal  default  before  the  trustee  pro- 
cess was  served,  and  have  been  in  such  position  that  they  profited  by 
the  delay  to  an  amount  presumably  equal  to  the  legal  rate  of  interest. 

Generally  a  debtor  who  has  been  trusteed  does  not  pay  interest,  un- 
less he  is  shown  to  have  received  interest  or  had  expressly  promised  to 
pay  it.  AibM  v.  Stind)fiekl,  71  Me.  213;  Huntrm  v.  Burhank,  111 
>Iaa3.  213;  Smith  v.  FlanderD,  129  Mass.  322;  Norris  v.  Jmurance  Co., 
131  Mass.  294.  Yet  in  HuiUrem  v.  Burhank  the  court  stated  that  no 
demand  for  payment  bad  been  made  on  tiie  sureties;  and  it  has  not  been 
brought  to  my  attention  that,  in  any  of  the  suits  cited  on  this  point,  it 
apijeared  that  the  debtor  was  in  actual  personal  default  l>efore  the  trus- 
tee process  was  commenced,  as  in  the  case  at  bar.  Therefore,  if  neces- 
sary for  .me  to  rule  on  this  point,  I  hold  that,  under  the  particular  facts 
of  this  case,  the  defendants  are  not  relieved  by  the  trustee  process  from 
payment  of  interest.  I  so  hold,  although  the  proposition  of  plaintiffs 
that  interest  on  the  decree  in  (his  cime  arises  as  on  contract,  and  is  not 
merely  moratory,  or  as  ^amag^;  seems  to  be  met  by  the  supreme  court 
of  Massachusetts  in  CImh  v.  ChUd,  136  Mass:  344.  On  page  348  the 
court  lays  down  broadly  the  proposition  that,  in  suits  on  judgments  of 
the  courta  of  sister  states,  the  pliuntilf  recovers  interest  according  to  the 
law  of  the  forum,  and  not  according  to  the  laiv.  of  the  state  iu  whicli 
the  judgment  was  rendered.  This  could  not  be  so  if  interest  on  a  judg- 
ment was  presumed  to  run  as  by  contniat.  It  is  true  that  the  original 
judgment  in  Clark  v.  ChUd  was  on  a  tort,  and  that  the  court  might  on 
that  account  have  distinguished  it  from  a  judgment  on  a  contract  where 
interest  was  expressly  promised.  But  the  rule  laid  down  by  the  Massa- 
chusetts court  was  broad  enough  to  cover  every  judgmeiit  on  every  cause 
of  action;  atid,  moreover,  in  the  case  at  bar  it  appears  that  the  decree 
was  the  result  of  an  adjustment  of  partnership  affairs,  as  to  which  inter- 
est is  a  matter  only  of  equity  and  arises  fruni  no  express  obligation.  I 
do  not  find  that  the  supreme  court  has  ever  ruled  directly  on  this  pre- 
cise proposition,  although  in  Goiililan  v.  Railroad  Co.,  142  U.  S.  101,  12 
Sup.  Ct.  Rep.  150,  it  wiis  held  that  interest  on  overdue  coujions  should 
be  computed  by  the  law  of  the  place  of  payment,  which  for  this  pur- 
pose was  the  law  of  the  contract,  and  not  by  the  law  of  the  forum. 
The  same  was  ruled  in  OowmcW  v.  County  (rf  Sac,  96  U.  8.  51,  and 
Pana  v.  Bmder,  107  U.  S.  629,  2  Sup.  Ct.  Rep.  704.  In  these  cases, 
however,  the  suits  were  directly  on  the  coupons,  or  for  foreclosure,  and 
none  of  them  were  on  judgments  rendered.  Moreover,  this  proposition 
of  the  complainants  is  met,  at  least  for  Massachusetts,  and  therefore  for 
decrees  and  judgments  of  the  circuit  court  of  the  United  States  within 
this  district,  by  Huntress  v.  Burbank,  supra;  which  went  expressly  on 
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the  ground  that  interest  on  a  judgment  does  not  ariae  from  contract,  or 
.-ertiiinly  is  not  interest  of  that  particular  kind  which  d^tors  who  are 
trusteed  are  presumably  holden  to  pay. 

Except  for  Huntress  v.  liurbank,  supra,  it  would  seem  clear  that  the 
trustee  process  could  not  have  been  maintained  by  reason  of  the  fourth 
and  fifth  clauses  of  section  34,  c.  183,  Pub.  St.  Mass.,  which  clauses, 
moreover,  are  declaratory  of  the  common  law,  and  of  principles  broader 
than  the  mere  letter  of  the  statute.  The  court,  however,  appears  not  to 
have  considered  them,  and  it  seems  to  have  been  assumed  by  all  parties 
that  the  trustee  wore  chargeable. 

I  think  1  must  base  my  decision  in  this  case  on  a  proposition  of  law 
which  relieves  me  from  further  investigating  any  of  the  foregoing  ques- 
tions. The  original  decree  was  of  a  circuit  court  of  the  United  States, 
and  against  the  principals  in  the  supersedeas  bond.  Since  .July  8,  1890, 
execution  could  properly  issue  against  them,  and  it  could  not  be  law- 
fully delayed,  embarrassed,  or  controlled  by  any  attachment  process 
from  any  other  tribunal.  It  is  true  that  execution  could  issue  against 
only  the  i)rincipals,  but,  so  far  as  the  question  involved  here  is  con- 
cerned ,  it  is  impossible  to  disconnect  the  sureties  from  the  other  respond- 
ents. It  would  be  absurd  to  rule  that  the  sureties  might  be  holden  by 
a  trustee  process  for  the  debt  due  by  force  of  the  decree,  while  by  simul- 
taneous proceedings  the  execution  of  the  circuit  court  might  be  levied 
therefor  on  the  goods  of  the  principal  defendants. 

I  think  the  safe  and  true  ground  is  that  no  embarrassment  or  restraint 
of  the  character  now  in  question  can  be  put  on  the  enforcement  of  judg- 
ments or  decrees  of  this  court;  and  in  this  proposition  I  seem  not  only 
sustained,  but  governed,  by  the  supreme  court  in  Wallace  v.  McOmnell, 
13  Pet.  136.  As  the  trustee  proceedings  could  not  in  any  way  embar- 
rass the  decree  or  execution  of  this  court,  no  cognizance  of  them  is  to 
be  taken  by  me  at  this  stage,  whatever  discretion  to  grant  delay  might 
or  might  not  have  been  exercised  oh  a  motion  for  that  purpose,  season- 
ably made  and  properly  framed.  If  the  defendants,  or  any  of  them, 
are  subject  to  double  litigation,  the  misfortune  is  not  unlike  that  which 
happens  to  manj';  and  they  had  their  remedy,  though  at  some  expense 
and  inconvenience.  If  they  have  lost  it,  which  is  not  probable,  espe- 
cially as  the  suit  has  by  removal  been  brought  under  the  control  of  the 
common-law  side  of  this  court,  this  comes  from  their  inattention  to  the 
trustee  jirooess,  and  does  not  arise  from  the  principles  which  miist  con- 
trol my  judgment.  Damages  will  be  assessed  on  the  principles  of  this 
opinion,  without  interest  on  any  portion  of  the  fund  which  was  in  the 
registry  of  the  court,  and  with  interest  on  the  full  amount  of  the  decree 
entered  -June  28,  1890,  and  without  any  deductions  on  account  of  the 
trustee  proceedings  brought  in  the  state  court;  and  execution  will  issue 
accordingly. 
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GoTTUKB  V.  Thatcher. 
(CtnUU  Court  «r  AppeaU,  BtgtUH  draittt.   Jvif  ff.  UOl) 

L  LnoTATKnr  o»  AonoKS— Coun  or  Tvn.1— Wk&t  Coxbtttutss. 

A  landowner  gave  a  trait  deed  to  secure  ber  promlMory  note.  In  an  action  by  • 
third  person  against  the  payee,  the  note  was  levied  on  and  sold,  the  third  person 
becoming  the  purchaser.  He  then  demanded  payment  of  the  inaker,  which  was  re- 
fused, ana  he  notified  her  that  he  would  have  the  land  sold  under  the  trust  deed,  to 
which  she  assented.  Before  suoh  «ale,  l)owever,  jhe  madjs  a  direct  conveyanoe  to 
tbe  pa^ee  for  an  expressed  consideration  equal  to  the  face  of  the  note.  The  land 
was  afterwards  sold  by  the  trastee,  and  was  purchased  by  the  third  person,  who 
received  a  deed  conveyiBg  on  ita  fac«  tb»AiU  legal  title,  field,  tbatirrespeotiv* 
of  the  qntation  whether  the  sales  of  the  net*  and  at  th«  land,  respectively,  were 
valid  in  law,  this  deed  was  sufficient  to  give  eolor  of  title,  and,  beiug  accompanied 
with  paymentof  taxes,  in  good  fiilth,  for  moro  than  flveyears,  was  sufflciejjt  to  con- 
fer absolute  title,  under  the  Colorado  statute  of  limitatlana  relating  to  naocoapted 
lands.    Gen.  8t  ia»,  «  %ia. 

e.  Bamb— Good  Paitb. 

The  fact  that  the  third  person  toolc  the  advice  of  counsel,,  and  was  advised  that 
the  note  was  subject  to  levy,  and  that,  having  purchased  the  same,  be  evidently 
believed  that  he  bad  a  right  to  cause  the  land:  to  be  sold  for  its  satisfaction,  was 
sufflcient  to  show  that  la  paying  the  taxes  ho  relied  on  oolor'Ot  title  obtaiaed  to 
good  faith. 

In  EiTOv  to  the  Circuit  Coart  of  the  United  States  for  the  District  of 
Colorado.     Reversed. 

E.  T.  Wdla,  R.  T.  McNeal,  and  John  O.  Taylor,  for  plaintiff  in  error. 

J.  Warner  Mills,  V.  D.  Markham,  and  H.  0.  Dillon,  for  defendant  in 
error. 

Before  Cau>wbu.  and  Sanborh,  Circait  Judges,  and  Sh^ba?,  District 
Judge 

Sbikas,  District  Judge.  The  defendant  in  error,  Lewie  C.  Thatcher, 
brought  this  action  in  the  district  court  of  Arapahoe  county,  Colo.,  for 
the  purpose  of  determining  the  title  and  right  of  possession  to  20  acres 
of  unoccupied  land  situated  in  said  county  and  state;  and  the  defendant 
in  the  action,  Joseph  Gottlieb,  being  a  citizen  of  the  state  of  California, 
removed  the  same  into  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Colorado,  where  the  cause  was  tried  before  the  court,  a  jury  being 
waived.  Among  other  defenses,  the  defendant  pleaded  that  under  color 
of  title  by  him  held  in  good  faith  he  had  paid  all  taxes  assessed  upon 
the  land  for  a  period  in  excess  of  five  years  before  the  institution  of  this 
suit,  and  therefore,  under  the  statutes  of  the  state  of  Colorado,  he  had 
become  the  owner  thereof.     The  court  found  the  facts  to  be  as  follows: 

"(1)  That  the  title  to  the  property  in  question  was,  at  and  before  the  Ist 
day  of  January,  1874,  In  Annie  C.  McCormick.  (2)  That  ou  January  1, 1874, 
said  Annie  C.  McCormick  and  Isaac  L.  McCormick  conveyed  the  said  prop> 
erty  to  David  H.  Moffatt,  Jr.,  in  trust  to  secure  to  Samuel  H.  Thatcher  the 
payment  of  a  promissory  note  of  said  Annie  C.  McCormick  for  thirteen  hun- 
dred  and  fifty  dollars,  ($1,350,)  payable  two  years  after  date,  with  interest  at 
twenty  per  cent.  |>er  annum,  which  said  instrument  was  in  tbe  usual  form  of 
deeds  used  in  Colorado  for  the  security  of  money.  (3)  That  said  note  was  in- 
dorsed  in  blank  by  said  Samuel  H.  Thatcher,  and  by  him  pledgM  to  and  left 
with  Qraj  and  Eicboltz  some  time  prior  to  September,  1877,  to  secure  a  loan 
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))>'  tliem  made  to  him  for  the  sum  of  one  thousand  dollars,  (Sl.OOO.)  (4) 
That  Xovenihpr25,  1876,  the  defendant  herein  began  an  action  in  the  district 
court  of  Aiai>;ihoe  county,  Colo.,  agAinSt  Samuel  H.  Thatcher,  to  recover  on 
a  promissory  note  for  twenty-seven  hundred  dollars,  (S2,700,)  dated  Novem- 
l)er  18,  1875,  pniyobt^  one  year  after  date  to  the  order  of  Joseph  Gottlieb,  with, 
interest  at  the  rate  of  five  percept,  per  month  from  date  until  paid,  interest  due 
and  payable  monthly,  and  signed  by  Zella Glenmore  and  Samuel  H.  Xbatcher; 
tliat  on  the  said  November  25, 1876,  an  attsichraent  issued  in  said  action,  and 
liuriiishee  process  was  thereupon  served  upon  the  said  Gray  and  Eicholtz  and 
upon  the  said  .\nnie  C.  McCormick.  requesting  them  and  each  of  theiu  to  ap- 
pear at  the  April  term  of  said  court;  that  no  judgment  was  ever  entered 
against  them  or  any  of  them  as  garnishees  In  the  said  action  in  the  si\M'  dis- 
trict court.  (5)  That  while  said  note  was  so  in  the  possession  of  said  Gray 
and  Eicholtz.  and  long  after  the  maturity  thereof,  the  defendant  paid  them  a 
balance  claimed  to  be  due  upon  the  loan  secured  thereby  of  twenty  dollars. 
(620,)  and  obtained  the  possession  of  the  said  note  from  them,  and  thereupon 
had  the  same  taken  in  execution  on  a  judgment  in  the  district  court  of  Arap- 
ahoe county  in  his  favor  against  the  said  Samuel  II.  Thatcher,  and  the  same 
was  by  the  sheriff  thereupon  iidvertised  for  sale  in  the  manner  and  for  the 
time  prescribed  by  statute  for  advertising  and  selling  personal  property  under 
execution,  and  was  afterwards  sold  under  said  execution  on  the  19th  day  of 
September,  1877,  and  the  same  was  bid  in  by  the  defendant  for  the  sum  of 
eighty  dollars,  (880, )  he  being  the  highest  and  best  bidder  therefor.  (6)  That, 
before  having  his  execution  levied  on  said  note,  the  defendant  took  advice  of 
bis  counsel  as  to  whether  the  same  was  subject  to  levy  and  sale  under  execu- 
tion, and  was  advised  that  it  was  so  subject.  (7)  That  after  so  bidding  in  said 
note,  and  before  req^uesting  the  said  trustee  tosell  the  premises  in  question  to 
satisfy  the  same,  he  presented  said  note  to  the  mnker,  Mrs.  McCormick,  for 
payment,  and  piiyment  was  not  made;  and  he  thereupon  advised  her  that  the 
propeVty  Ih  question  would  be  sold  by  the  trustee  to  satisfy  the  same,  and  she 
assented  thereto.  (8)  That  on  the  5th  day  of  February,  1878,  the  premises 
in  question  were  conveyed  by  said  Annie  C.  McCormick,  by  the  name  of 
Annie .C.  T<add,  and  Isaac  L.  McCormick  to  the  plaintiff,  Lewis  C.  Thatcher, 
for  t|ie  consideration  of  thirteen  hundred  and  liiiy  dollars,  ($1,350,)  which 
was  the  amount  of  the  promissory  note  of  the  grantor  to  said  Samuel  H. 
Thatcher;  that  said  Samuel  If.  Thatcher  was  a  brother  of  this  plaintiff,  and 
he  died  on  or  about  the  lOlh  day  of  February,  1879,  and  left  surviving  him 
as  his  only  heir  the  plaintiff  herein,  Lewis  C.  Thatcher,  and  :itall  times  men- 
tioned herein  this  plaintilf  was  the  only  heir  apparent  of  the  said  Samuel  H. 
Thatcher;  and  the  said  conveyance  of  February  5,  1878,  which  was  a  war- 
ranty deed,  was  made,  executed,  and  delivered  by  the  said  grantors  to  the 
said  grantee,  at  tlie  request  of  said  Samuel  II.  Thatclier,  for  the  purpose  of 
paying  off  the  above-mentioned  promissory  note  of  thirteen  hundred  and  fifty 
dollars.  (.•?1,350,)  and  thereby  discharging  or  foreclosing  the  said  deed  of  trust 
securing  the  same;  that  the  said  promissory  note  was  then  overdue  for  more 
than  four  years,  and  defendant  had  not  acquired  any  right  before  maturity  to 
defeat  tlie  said  purpose,  and  the  said  note  was  accordingly  so  paid  off  and  the 
said  trust  deed  j-endered  null  and  void.  (9)  That  the  said  trustee,  David 
Moffatt,  Jr.'.  alter  being  requested  by  defendant  so  to  do,  advertised  and  ex- 
posed for  sale  said  premises  according  to  the  provisions  of  said  trust  deed,  to 
satisfy  the  said  note,  and  at  such  sale  on  January  10, 1879,  the  said  defendant 
bid  in  the  said  premises  at  the  price  of  sixteen  hundred  dollars.  ($1,600.)  in 
satisfaction  of  the  amount  due  on  said  note  so  held  by  him.  he  being  the 
highest  and  best  bidder  for  said  premises,  aiid  thereupon  received  a  convey- 
'  »nce'tl>ereof  from  said  trustee.  (10)  Th.it  said  premises  have,  ever  since  said 
sale,  been  vacant  and  unoccupied.    (11)  That  for  every  year,  from  the  time  of 
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the  ooBTeyance  by  said  trustee  to  defendant  to  the  Institution  of  this  suit, 
taxes  wen  assessed  against  and  levied  upon  the  premises  in  question,  and  on 
the  Ist  day  of  April,  1879,  defendant  paid  ail  the  taxes  levied  against  said 
propeny  for  the  pre^ooa  year,  and  has  annually  paid  all  taxes  against  the 
same  tram  that  time  to  the  institution  of  thia  suit,  a  period  of  eleven  years. 
daiming  to  he  the  owner  thereof," 

A  number  of  questions  of  law  have  been  discussed  by  counsel  which 
we  do  not  deem  it  necessary  to  consider,  as  in  our  judgment  the  plea  of 
the  state  statute  is  sustained  by  the  evidence  in  this  case.  The  statute 
of  Colorado  (Gen.  St.  1883,  §  2187)  provides  that— 
"Whenever  a  person  having  color  of  title,  either  by  pre-emption  or  otherwise, 
as  aforesaid,  made  in  good  faith,  to  vaoant  or  unoccupied  lands  or  mining 
claims,  shall  pay  all  taxes  legally  assessed  thereon,  or  for  improvements  situ- 
ate thereon,  for  five  successive  years,  then  he  shall  be  deemed  and  adjudged 
to  be  the  legal  owner  of  said  vacant  and  unoccupied  lands  or  mining  claims, 
to  the  extent  and  according  to  the  purport  of  his  or  her  {wper  title." 

The  finding  of  facts  made  by  the  trial  court  shows  that  Qottlieb,  claim* 
Ing  to  be  the  owner  of  the  land  in  dispute,  had  paid  the  taxes  assessed 
tipon  the  same  for  a  period  of  11  years  before  the  bringing  of  this  action, 
and  therefore,  if  his  daim  to  be  the  owner  of  the  land  was  made  in  good 
faith  nndw  color  of  title,  he  ia  entitled  to  the  benefit  of  the  statute. 
From  the  findings  of  fact  it  appears  that  Annie  C.  McCprmick  was  orig- 
inally the  owner  of  the  property,  and  that  she  executed,  in  January, 
1874,  a  trust  deed  thereof  to  David  H.  MoSatt,  Jr.,  for  the  purpose  of 
securing  payment  of  a  promissory  note  for  |1,350.  This  note  came  into 
possession  of  Gottlieb,  and  by  his  direction  the  trustee  advertised  the 
inemiaes  for  sale  according  to  the  provisions  of  the  deed  to  him,  and  at 
the  aale  Gottlieb  became  the  purchaser,  receiving  a  deed  thereof,  which, 
upon  its  face,  conveyed  the  full  title  of  the  land  to  him.  Whether  in 
fact  the  fall  legal  tiUe  did  not  pass  to  him  by  the  deed  thus  executed  is 
one  of  the  disputed  questions  in  the  case  which  we  shall  not  consider, 
but  we  are  clearly  of  the  opinion  that  thereby  a  color  of  title  was  created 
in  Gottlieb  within  the  meaning  of  the  statute  of  Ck)lorado,  and  the  only 
remaining  question  ia  whether  the  same  was  "  made  in  good  faith,"  aa 
required  by  the  statute. 

Counsel,  in  argument,  have  discussed  many  matters,  which  it  i^ 
claimed  tend  to  show  extortion  and  bad  faith  on  the  part  of  Gottlieb  in 
his  dealings  with  Zella  Glenmore  and  Samuel  H.  Thatcher,  but  we  can- 
not give  weight  to  such  suggestion,  for,  in  considering  this  question,  this 
court  is  limited  to  the  facts  as  found  by  the  trial  court;  and  all  that  is 
therein  found  on  this  point,  briefly  stated,  is  that  Gottlieb  held  a  note 
for  $2,700,  executed  by  Zella  Glenmore  and  Samuel  H.  Thatcher,  upon 
which  he  bronght  an  action  in  1876  against  Thatcher  in  the  district 
court  of  Arapahoe  county,  Colo. ,  aided  by  an  attachment  which  was 
served  by  garnishing  Gray  and  Eicholtz  and  Annie  C.  McCormick. 
Certainly  there  is  nothing  in  this  finding  which  impugns  the  validity  of 
tins  note  or  the  good  £aith  of  Gottlieb  in  seeking  to  collect  it  by  judicial 
proceedings.  Having  obtained  judgment  thereon  against  Samuel  H. 
Thatcher,  he  issued  execution  and  caused  the  same  to  be  levied  on  th* 
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note  of  Annie  C.  McCormick',  of  ^Vhich  he  had  oBtiiifled-jjossession  from 
Gray  and  Eicholtz.  WTien  this  levy  was  made  the  note  was  the  2>rop- 
erty  of  the  judgment  debtor,  and  certainly  it  cannot  be  said  that  Gott- 
lieb was  acting  in  bad  faith  in  seeking  satisfaction  of, Vis  debt  out.  of 
property  belonging  to  his  debtor.  Whether  the  note  ctMild  be  levied  on 
and  sold  so^  to  convey  title  thereto  was  a  legal  question  upon  which 
he  sought  and  followed  the  advice  of  counsel.  Evidently  believing  that 
he  had  become  the  lawful  owner  of  the  note  in  question,  he  presented 
the  same  for  payment  to  the  maker,  and,  failing  to  get  the  money  duQ 
thereon,  he  notified  her  tlmt  the  property  conveyed  by  her  to  secure  the 
note  would  be  sold  by  the  trustee jander  the  provisions  of  the  deed  exe- 
cuted by  her,  to  which  she  assented.  The  trustee  subsequently  adver- 
tised the  property,  and  sold  the  sanie  at  public  sale,  Gottlieb  becoming 
the  purchaser;  and,  upon  the  execution  of  the  deetl  to  him  by  the  trus- 
tee, he  paid  all  tlie  taxes  then  assessed  against  the  property,  and  has 
continued  to  pay  them  from  that  date  to  the  present  time.  There  is 
nothing  in  the  other  facts  found  by  the  trial  court  which  impugns  the 
good  faith  of  Gottlieb  in  taking  a  deed  from  the  trustee  in  pursuance  of 
the  purchase  made  by  him.  Even  if  it  be  true  that  the  conveyance  made 
by  Annie  C.  McCormick  to  Jjcwis  Thatcher  terminateti  the  right  of  the 
trustee  to  sell  the  property,  as  was  held  by  tlie  trial  court, — a  question 
upon  which  we  express  no  opinion, — it  is  nevertheless  entirely  clear  that 
Gottlieb  relied  upon  the  advice  givftn  him  by  counsel  that  the  note  se- 
cured by  the  trust  deed  could  be  lawfully  levied  upon  and  sold  under 
execution,  and  believed  that  the  purchase  of  the  not«  gave  him  the  right 
to  subject  the  land  to  sale  for  the  purpose  of  paying  the  debt' evidenced 
thereby.  In  our  judgment,  the  facts  found  justify  bat  the  one  conclu- 
sion, and  that  is  Ihat,  in  paying  the  taxes  upon  the  laud  since  1879, 
Gottlieb  was  clearly  acting  under  color  of  title  obtained  in  good  faith, 
and  has  thus  become  entitled  to  the  land  under  the  provisions  of  the 
statute  of  Colorado,  already  cited,  and  the  circuit  court  erred  in  holding 
to  the  contrary. 

The  judgment  of  the  trial  court  is  therefore  reversed,  at  cost  of  defend- 
ant in  error,  and  the  case  is  remanded,  with  instructions  to  enter  judg- 
ment for  the  defendant. 
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Republican  Nkw-spaper  C<i.  of  Omaha  r.  Nobthwkstern  Assoctatbd 

Press. 

(Cirdiii  Court  of  AppeaU,  BigMA  Citcutt.    July  19, 18»9. 
No.  KM. 

1.  ETn)BJicB—JtjiTK«iAtiTT— Proof  o»  Vai-db. 

In  an  action  by  a  newspaper  company  against  an  association  organized  to  procure 
and  distribute  news,  for  the  alleged  wrongful  ooncellatlon  or  its  membership 
therein,  evidence  as  to  the  number  oi  proposed  purchasers  of  the  membership  and 
the  amounts  offered  was  admissible,  as  showing  the  value  thereof. 

3.  Samb— Pleauinos  and  Evidexoe. 

The  damages  sosfrht  being  limited  by  tbo  plaadtnga  to  the  :Talue  of  the  caaoeled 
membership,  the  fact  that  the  paper  suspended  publicatlOQ  shortly  after  the  can- 
cellation was  immaterial,  and  it  was  error,  therefore,  to  admit  evidence  of  want  of 
business  ability  in  the  manager  and  of  the  caaaes  of  tibe  svspensioo. 

In  Error  to  the  Circuit  Court  of  the  United  States,  for  the  District  oi 
Nebraska. 

Action  by  the  Rejniblicau  Newspaper  Company  of  Omaha  against  the 
Northwestern  Associated  Press  to  recover  damages  for  an  aUeged  wrong- 
ful cancellation  of  plaintiff's  membership  therein.  Verdict  and  judg- 
ment for  plaintiff  for  $802.50,  ftom  which  it  appeals  on  the  grounds  of 
inadequacy  of  the  verdict,  and  of  improper  admission  and  reyection  of 
evidence.     Reversed. 

Ralph  W.  Breckemridge,  for  plain U'ff  in  error.     ■ 

E.  W.  Siftteral,  R,S.  Hall,  and  C.  J.  Qreen,  for  defendant  in  erroJr.' 

Before  Caldwell  and  BANBORNy  Circuit  Judges,  and  Shibas,  District 
Judge. 

Shiras,  District  Judge.  The  Republican  Newspaper  Company,  a  cor- 
poration organized  under  the  laws  of  the  state  of  Nebraska,'  became, 
about  the  1st  of  July,  1890,  the  owner  of  the  plant  and  property  of  the 
Omaha  Republican,  a  newspaper  founded  in  1858,  and  published  in  the 
city  of  Omahn,  by  purchase  from  J.  C.  Wilcox,  the  former  owner  thereof, 
who  became  the  president  of  the  corporation,  and  continued  in  the  active 
control  of  the  publication  of  the  newspaper.  As  part  of  the  property 
included  in  the  transfer,  there  passed  to  the  corporation  a  membership 
or  one  share  in  the  Northwestern  Associated  Press,  a  corporation  created 
under  the  laws  of  the  state  of  Illinois^  and  formed  mainly  for  the  pur- 
pose of  procuring  «nd  distributing  telegraphic  and  other  news  reports. 
Shortlyafter  thetransfer  above  stated,  and  about  theSOth  of  July,  1S80, 
the  publication  of  the  Republican  was  suspended  until  December  12, 
1890,  when  it  was  renewed,  and  continued  until  January  8,  1891,  when 
it  ^ain  ceased,  and  has  not  been  since  resmned.  On  September  a4, 
1890,  the  executive  committee  of  the  Associated  Press,  held  a  meeting  at 
Chicago,  111.,  and,  without  notice  to  the  Republican  Newspaj^r  Com- 
pany, canceled'  thfe  stock  of  th«  Otnaha  Republican,  upon  the  theory  that 
the  suspension  of  the  publication  of  the  newspaper  terminated  the  rights 
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of  the  sbareholder,  and  justified  the  cancellation  of, the  stock;  and  this 
action  of  the  comoiittee  was  approved  at  a  called  meeting  of  the  associa- 
tion held  in  Chicago,  December  19,  1890.  Since  the  action  taken  by 
the  executive  committee  in  September,  1890,  no  telegraphic  dispatches 
or  other  news  reports  have  been  furnished  to  the  RepuhUcati  Company, 
and  its  right  to  be  considered  a  member  of  the  Associated  Press  has  been 
wholly  denied.  On  the  10th  of  January,  1891,  this  action  was  brought 
in  the  United  States  circuit  court  for  the  district  of  Nebraska  by  the  Re- 
publican Newspaper  Company  to  recover  the  value  of  the  franchise  or 
membership  in  said  Associated  Press,  of  which  it  claimed  it  had  been  de- 
prived, and  had  been  thereby  damaged  in  the  sum-  of  $50,000.  The  case 
was  heard  before  the  court  and  jury  at  the  November  term,  1891,  and  a 
verdict  was  returned  in  favor  of  the  plaintiff  in  the  action,  assessing  the 
damages  at  $802.50.  The  plaintiff  moved  for  a  new  trial  on  the  ground 
that  the  damages  awarded  were  wholly  inadequate  and  without  support 
in  the  evidence,  and  that  the  court  had  erred  in  admitting  improper  evi- 
dence, and  in  rejecting  competent  evidence  offered  by  plaintiff,  on  the  sub- 
ject of  the  damages.  The  motion  for  new  trial  was  overruled,  and  Judg- 
ment was  entered  on  the  verdict,  and  the  plaintiff  brings  the  case  to  this 
coart  by  a  writ  of  error,  assigning  as  grounds  for  reversal  the  ruling  of 
the  court  in  admitting  and  rejecting  evidence  upon  the  question  of  the 
damages  caused  to  plaintiff  by  the  wrongful  action  of  defendant.  As  the 
case  stands,  npon  the  record  in  this  court,  it  is  settled  by  the  verdict 
and  judgment  that  the  plaintiff  was  wrongfully  deprived  of  its  meuabes- 
ship  in  the  defendant  company,  and  by  the  cancellation  of  the  share  of 
stuck  owned  by  it  plaintiff  has  been  damaged  to  the  value  of  the  stock, 
or  "franchise,"  as  it  is  called  in  the  testimony. 

Under  these  circumstances,  it  was  incumbent  on  the  plaintiff  to  prove 
the  value  of  the  stock  or  franchise  of  which  it  had  been  deprived,  and 
to  that  end  it  was  sought  to  introduce  evidence  showing  that  after  the 
suspension  of  the  newspaper  in  July,  1890,  offers  bad  been  made  for  the 
purchase  of  the  francliise,  and  showing  the  number,  of  proposed  pur- 
chasers and  amounts  offered  by  them,  which  testimony  was  rejected,  and 
exceptions  to  the  ruling  were  duly  taken.  As  we  understand  the  issues 
in  the  case,  it  was  error  to  reject  this  evidence.  By  the  instructions 
given  the  jury,  they  were  requires!  to  find  the  value  of  tlie  property  of 
which  the  plaintiff  had  been  wrongfully  deprived,  and  therefore  any  and 
aU  facts  fairly  tending  to  show  the  actual  value  of  tl»e  property  should 
liave  been  admitted  as  aids  .in  enabling  the  jury  to  reach  a  correct  con- 
clusion on  this  issue.  When  an  article  like  wheat  or  cjittleis, freely  sold 
upon  an  open  market,  the  price  paid  is  deemed  to  be  not  only  competent, 
but  the  best,  evidence  of  the  value  of  the  article.,  The  price  .paid,  bow- 
ever,  consists,  after  all,  of  bids  made  and  accepted ;  and  if  it  should  ap- 
pear that  on  a  given  day  no  sales  had  been  actually  concluded  on  the 
market,  but  that  offers  to  sell  and  offers  to  buy  had  bpen  made,  these 
offers  would  be  competent  as  Aids  in  ttrriving  at  the  prpbable  market 
value  on  the  day  named.  In  regard  to  property  of  the  peculiar  kind  of 
that  involved  in  tlte  present  controversy,  it  does  not  possess  what  is  cotn- 
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nionly  called  a  market  value,  in  tho  sense  of  a  price  fixed  by  sales  made 
in  open  market;  bat  the  fact  that  when  such  property  is  for  sale  parties 
are  ready  to  boy  it  shows  (hat  it  has  a  value,  and  the  price  offered  tends 
to  prove  what  such  value  is.  In  other  words,  proof  of  offers  to  purchase 
at  given  prices,  made  in  good  faith,  is  some  evidence  of  the  actual  value 
of  the  article  sought  to  be  purchased,  as  »vell  as  of  its  salability.  Thus, 
in  CliquoCs  Chamjmffne,  S  Wall.  114,  in  which  was  involved  the  question 
of  the  value  of  certain  wines  imported  into  tliis  country  from  France, 
the  trial  court  admitted  in  evidence  certain  so-called  "prices  current," 
furnished  to  the  agent  of  the  United  States  by  parties  dealing  in  tho  wines 
at  Paris,  and  which  contained  the  prices  nt  which  these  dealers  offered 
the  wines  for  sale.  It  was  objected  thereto,  among  other  things,  that  no 
actual  transactions  or  sales  based  thereon  had  been  proved.  The  supreme 
court  held  that  the  evidence  was  admissible,  as  tending  to  throw  some 
light  upon  the  matter  at  issue.  See,  also,  Fenner»tein'a  Champagne,  3 
Wall.  14.5.  In  Han-ism  v.  Olmer,  72  N.  Y.  4.51,  it  was  held,  that  the 
value  of  an  article  ma}'  be  determined  by  oflera  to  sell  in  the  ordinary 
course  of  business,  as  well  as  by  nctnal  sales,  and  that  "a  price  list  stating 
the  price  at  which  a  manufacturer  will  sell,  or  statements  of  dealers  in 
answer  to  inquiries,  are  competent  evidence  of  the  market  price  of  a  mar- 
ketable commodity,  and  is  a  cgmmon  way  of  ascertaining  or  establishing 
a  market  price."  Before  a  jury  should  give  weight  to  testimony  of  the 
kind  in  question  it  must  appear  that  the  offers  to  purchase  were  made 
in  good  faith,  by  parties  able  to  complete  the  same  in  case  of  acceptance; 
or,  in  other  words,  that  the  same  are  not  mere  straw  bids,  or  made  for 
the  purpose  of  manufacturing  evidence  for  the  particular  case.  But  if 
the  circumstances  are  such  as  to  show  that  such  offera  were  made  in  good 
faith,  then,  in  our  judgment,  evidence  thereof  is  admissible  in  a  case  like 
the  present,  wherein,  owing  to  tho  pectiliar  nature  of  the  piroperty  in- 
volved, evidence  showing  the  market  value  ca'nnot  be  adduced.  In  all 
such  cases  the  jury  are  ei>titled  to  have  given  them  all  the  aids  possible 
in  determining  the  value  of  tho  property  in  question,  and  certainly  the 
fact  that  third  parties  were  desirous  of  purchasing  the  property,  and  to 
that  end  offere<l  certain  sums  therefor,  does  throw  some  light  Ufx>n  the 
value  of  the  property  thus  sought  to  be  purchased,  and  the  refusal  of  the 
circuit  court  to  permit  the  introduction  of  this  class  of  evidence  was  there- 
fore error,  to  the  substantial  prejudice  of  the  plaintiff. 

Exceptions  were  also  taken  on  the  trial,  and  error  is  assigned  thereon, 
to  the  admission  of  testimony  tending  to  show  the  causes  of  the  snspefn- 
sion  of  the  Republican  newspaper;  that  the  publication  thereof  was  at  a 
loss;  and  touching  the  alleged  want  of  business  capacity  of  J.  C.  Wilcox. 
We  infer  that  the  trial  court  was  unquestionably  induced  to  admit  this 
evidence  by  reason  of  the  ambiguous  language  used  in  plaintiff's  peti- 
tion, wherein  it  is  averred,  in  substance,  that  a  news  franchise  is  indis- 
pensable to  the  successful  publication  of  a  newspaper  in  the  city  of 
Omaha,  and  that  the  action  of  the  defendant  indeprivhig  the  plaintiff  of 
the  rights  and  privileges  conferred  by  the  ownership  of  the  stock  wrong- 
fully canceled  had  utterly  wrecked  the  newspaper  and  the  plant  con- 
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n«cted  therewith,  and  had  compelled  the  final  suspeusiou  of  the  paper. 
If  the  plaintiff  was  in  fact  seeking  damages  on  the  ground  that  the  ac- 
tion of  defendant  in  canceling  the  stock  of  plaintiS  had  wrecked  the 
newspaper  and  destroyed  the  value  of  the  entire  plant  comiected  there- 
with, then  it  would  have  been  proper  for  defendant  to  show  what  the 
causes  of  t)ie  suspension  of  the  paper  were,  and  the  value  of  the  business 
and  property  belonging  thereto;  but  as  we  construe  the  petition  of  plain- 
tiff, and  as  the  trial  court  in  its  charge  to  the  jury  construed  the  same, 
the  real  cause  of  action  counted  on  was  the  cancellation  of  the  stock 
wrongfully,  and  the  damages  sought  was  the  actual  cash  value  of  the 
stock;  and  upon  these  issues  the  evidence  admitted  on  the  matters  above 
stated,  which  we  need  not  set  forth  in  detail,  was  wholly  immaterial. 
Whether  the  plaintifi"  could,  in  view  of  the  allegations  in  the  petition, 
demand  a  reversal  of  the  judgment  if  the  admission  of  this  evidence  was 
the  only  error  relied  upon,  we  need  not  consider.  As  the  case  must  be 
reversed  upon  the  first  point  herein  decided,  it  is  enough  to  say  that  the 
business  ability  of  J.  C.  Wilcox,  the  question  of  profit  or  loss  resulting 
from  the  publication  of  the  Republican  newspaper,  and  the  causes  of  its 
suspension  are  matters  wholly  aside  from  the  issues  upou  which  this 
cause  is  to  be  determined,  and  the  same  is  true  of  the  evidence  showing 
the  method  of  conducting  the  business  of  the  other  newspapers  published 
in  the  city  of  Omaha.  The  questions  upon  which  evidence  was  compe- 
tent and  material  were:  (1)  Was  the  plaintiff  the  owner  of  a  share  in 
the  defendant  company  which  it  could  hold  or  dispose  of  after  the  sus- 
pension of  publication  of  the  Republican  newspaper?  (2)  Did  the  de- 
fendant wrongfully  cancel  this  share  of  stock,  and  thereby  deprive  plain- 
tiff of  its  property  therein?  (3)  What  was  the  value  of  the  share  of 
stock  so  canceled  ? 

In  order,  however,  that  the  defendant  should  not  be  placed  at  a  dis- 
advantage before  the  jury  "by  suggestions  in  the  petition  that  the  Repub- 
lican was  wrecked  by  the  refusal  of  the  defendant  to  furnish  dispatches 
to  it,  we  would  suggest  that  the  plaintiff  be  permitted  to  strike  these 
averments  out  of  the  petition,  and  to  confine  the  statement  of  the  causa 
of  action  to  the  facts  necessary  to  show  ownership  of  the  stock  by  plain- 
tiff, the  wrongful  cancellation  thereof  by  defendant,  and  the  <lainage3 
caused,  to  wit,  the  loss  of  the  value  of  the  stock,  and  thus  the  allegations 
of  the  petition  will  be  limited  to  a  statement  of  tlie  ultimate  facts  upon 
which  plaintiff  relies  as  grounds  of  recovery.  The  judgment  below  is 
reversed,  and  cause  is  remanded  to  the  circuit  court,  with  instructions 
to  grant  a  new  trial. 
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GiiENN  V.  Liggett- 
{Cireuit  Court  (\f  AppeaU,  Elglith  CireuU.    June  IS,  1893.)  , 

No».  61,  68. 
1.  State   asd  Federai,  Courts  —  CovcrRREVT  Jimramcnox—PRioBiTT  or  Sttrt  — 

lTiF\TITY 

A  suit  In  a  federal  court  by  a  stockholder  in  behalf  of  himself  and  other  stock- 
holders against  a  corporation  and  Its  officers  and  directors,  seeking  by  injunction 
to  correct  abuses  of  administration,  alleging  insolvency,  and  asking  the  appoint- 
meot  of  a  receiver  lo  wind  up  the  business  and  pay  the  debts  of  the  corporation,  is 
not  identical,  as  to  interests  of  parties,  with  a  subseqnent  suit  In  a  state  court  by  a 
indnnent  creditor  in  behalf  of  himself  and  other  creditors  to  asoevtain  the  validity 
of  a  deed  of  asaignmeot  from  the  corporation  to  certain  trustees,  and  asking  tue 
appolntmentof  a  receiver,  with  power  to  collect  all  assessments  that  may  be  made 

corporation ; 
ceiver  therei 
ter. 
Q    Raw B— Rbceivrka* 

In  such  case  the  general  rule  that,  in  cases  of  concurrent  jurisdiction,  the  juris- 
dicUon  of  the  court  first  taking  control  of  the  property  is  exclusive,  does  not  ap- 
Bly  it  appearing  that  the  raooiver  appointed  by  the  federal  court  never  had  actual 
possession  of  the  corporation's  property,  excepting  an  insignlflcant  portion,  which 
was  sold,  and  the  proceeds  applied  to  the  expenses  of  the  receivership,  that  no  a^ 
■essments  were  ordered  by  that  court,  and  that  the  receiver  was  discharged  and 
the  case  dismissed  before  any  steps  were  taken  in  the  state  cOurt  for  the  acquisi- 
tion or  distribution  of  aay  property. 

8.  Ck»rOllATIOS»— A»8«88>C»NT  ON  StOOK.  - 

In  the  decree  of  the  federal  court  appointing  the  receiver,  a  clause  providing 
that,  "If  there  shall  be  any  sums  due  upon  the  shares  of  the  capital  stock  of  said 
compaoT,  the  rooelver  wlU  proceed  to  collect  and  recover  the  same,  cannot  be 
construed  as  a  call  for  a  balance  of  80  per  cent  of  the  subscription,  not  yet  called 
for,  but  merely  aa  giving  authority  to  collect  any  sums  not  paid  on  calls  already 
made. 

4.  Same— STOCKaoLDBKS—EviuE.NCK— Stock  Book.  .^^,,1,1. 

In  an  action  to  recover  assessments  on  the  stock  of  a  corporation,  the  stock  b(K)ks 
of  the  company  ate  competent  evidence  to  show  that  defendant  is  a  stockholder, 
when  connected  with  other  evidence  showing  that  a  name  contained  therein,  which 
is  identical  with  defendant's  name,  was  entered  as  his  name. 

5.  Privileged  Commcnicatioxs— Attornet  and  ClIKn*. 

Defendant  and  other  persons  signed  a  written  contract  with  an  attorney  to  pay 
bim  certain  fees  for  defending  all  suits  brought  against  them  to  recovet-  assess- 
ments on  the  stock  of  a  corporation,  the  expense  to  be  borne  "by  us  pro  rota  on 
the  amoont  of  stock  subscribed  by  us  as  set  opposite  our  names. "  This  contract 
was  subsequently  filed  by  the  attorney  in  a  probate  court  as  a  voucher  for  a  claim 
for  fees  against  the  estate  of  one  of  the  signers.  Prom  there  it  was  obtained  by 
another  attorney,  and,  in  asult  against  another  signer,  was  ofBerod  as  evidence  that 
the  latter  was  a  stockholder.  Held,  that  the  document  fell  within  the  rule  pro- 
tecting confidential  communications  between  attorney  and  client,  and  was  inad- 
missible.   47  Fed.  Bep.  478,  reversed. 

a  Same- 

The  admissibility  of  a  paper  containing  communications  between  client  and  at- 
torney is  not  dependent  upon  th6  manner  in  which  possession  thereof  was  obtained 
from  the  attorn^jt.  but  upon  the  inherent,  character  of  the  communication  iUetf. 
If  the  communication  is  privileged.  It  can  only  be  deprived  of  that  character  by 
some  unequivocal  act  on  the  part  of  the  client  ntmself. 

T.  Bamb— State  L,aws  Isappuoable.   ,  ...... 

In  actions  in  the  federal  courts,  the  question  whether  a  communication  between 
cUent  and  attorney  is  admissible  in  evidence  is  not  dependent  upon  the  statutes  of 
the  state  in  which  the  court  site.  iTiaaraiux  Co.  v.  Schaefer,  94  U.  8.  467,  folr 
lowed. 
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•.  Atpejll— Haxi(i:.ss8  Error. 

Whether  the  produotioa  of  a  stook  book  bearing  a  name  Identical  with  that  of  • 
person  sued  for  an  assessment  is  sufficient  to  create  a  presumption  that  such  per- 
■on  Is  a  stockholder  Is  a  question  which  may  be  dependent  on  circumstanoea,  and 
where  Incompetent  evidence  thereof  was  admitted,  and  the  record  falls  to  show 
that  sufficient  other  evidence  was  introduced  to  render  necessary  the  oonduaioa 
that  the  parties  were  identical,  the  court  cannot  say  that  the  admission  of  the  im- 
oompeteqt  evidence  was  harmless,  and  must  therefore  reverse  the  judgmoot. 

t.  Same — Recobd — Pbesumptioss. 

In  a  suit  to  recover  an  assessment  on  the  stock  of  a  oorporation,  the  court  allowed 
interest  thereon  only  from  the  date  of  the  anit.  On  appeal  the  record  did  not  cod- 
tain  the  charter  and  by-laws  of  the  oorporation,  and  did  not  purport  to  contain  all 
the  evidence.  Held,  that  while,  in  the  absence  of  special  provisions,  interest  would 
run  from  the  date  of  the  call,  the  court  could  not  nay  but  that  the  charter  and  by- 
laws were  before  the  trial  court,  and  contained  matter  to  Justify  it*  decision,  aod 
must  therefore  affirm  the  same. 

In  Error  to  the  Circuit  Court  of  the  Uaited  States  for  the  Eastern  Dis- 
trict of  Missouri. 

Action  by  John  Glenn,  trustee  of  the  National  Express  <fe  Transporta- 
tion Company,  against  John  E.  I^iggett,  to  recover  an  assessment  on  the 
stock  of  said  company.  Judgment  for  plaintiff,  allowing  interest  from 
the  commencement  of  the  suit.  47  Fed.  Rep.  472.  Both  parties  bring 
error,  plaintiff  complaining  only  of  the  allowance  of  interest  as  insuf- 
ficient.    Reversed  on  defendant's  exceptions. 

For  opinions  in  pri6r  suits  to  recover  assessments,  see  23  Fed.  Rep. 
695,  and  24  Fed.  Rep.  536. 

Statement  by  Shiras,  District  Judge: 

On  the  12th  of  December,  1865,  the  general  assembly  of  the  state  of 
Virginia  adopted  an  act  entitled  "An  act  to  amend  and  re^nactan  act 
to  incorporate  the  Southern  Express  Company,  passed  March  22, 1861, 
and  to  incorporate  the  National  Express  &  Transportation  Company; " 
it  being  therein  provided  that  the  company  known  by  the  latter  name 
should  be  a  corporation  with  authority  to  engage  in  the  express  and 
transportation  business,  with  an  authorized  capital  stock  of  $5,000,000, 
divided  into  shares  of  tlOO  each.  The  company  organized  under  the 
provisions  of  the  act,  and  subscriptions  to  its  capital  stock  were  made 
by  many  persons  residing  in  different  states.  On  the  8th  day  of  August, 
1866,  Josiah  Reynolds,  a  stockholder  in  the  oorporation,  filed  a  bill  in 
equity  in  the  circuit  court  of  the  United  States  for  the  eastern  district 
of  Virginia,  on  behalf  of  himself  and  al\  other  stockholders  of  the  com- 
pany, averring  that  the  provisions  of  the  charter  of  the  corporation  bad 
not  been  observed  by  the  officers  of  the  company;  that  its  assets  had 
been  wasted  and  misapplied;  that  the  company  was  insolvent  and  un- 
able to  further  carry  on  the  business  for  which  it  was  created;  and  for 
these  reasons  an  injunction  and  appointment  of  a  receiver  was  asked,  to 
the  end  that  the  a&irs  of  the  ooriwration  might  be  settled  and  the  com- 
pany be  dissolved.  On  the  18th  of  August,  1866,  an  injunction  was 
granted,  restraining  the  company,  its  directors  and  officers,  from  using 
the  property  of  the  company  for  any  other  purpose  than  carrying  on  tfaa 
regular  and  legitimate  express  and  tftmsportation  business  for  which  the 
oompany  was  organized. 

On  the  18th  of  September,  1866,  the  board  of  directors  of  the  oorp(^ 
lation  authorized  and  directed  the  execution  of  a  general  deed  of  assign- 
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inent  of  the  property  of  the  company  to  trustees  for  the  benefit  of  credit- 
ors; and  on  the  20th  of  September,  1866,  the  president  of  the  company 
executed  a  general  deed  of  assignmeat  to  John  B.  Hoge,  Joha  J.  Kelly, 
and  C.  Oliver  O'Donnell,  as  trustees,  in  accordance  with  the  action  of 
the  board  of  directors  previously  had.  On  the  31st  of  December,  1866, 
the  United  States  circuit  court  entered  an  order  appointing  Wcstel  Wil- 
loughby  a  "receiver  of  the  saiJ  National  Express  &  Transportation  Com- 
pany, and  of  the  money,  property,  and  effects  of  the  said  National  Ex- 
press &  Transportation  Company,  with  all  the  powers,  rights,  and  obli- 
gations usual  in  such  cases,  subject  to  the  control  of  this  court,  until  the 
afiairs  of  said  company  be  fully  and  finally  closed  up." 

On  the  4th  of  December,  1871,  tliere  was  filed  in  the  chancery  court 
of  the  city  of  Richmond,  Va.,  by  W.  W.  Glenn,  a  creditor  of  said  ex- 
press company,  suing  in  his  own  behalf  and  in  that  of  such  other  cred- 
itors as  should  become  parties,  a  bill  in  equity  against  said  corporation, 
wherein  it  was  charged  that  said  company  was  insolvent;  that  it  was 
heavily  indebted  to  various  parties,  including  said  W.  W.  Glenn;  that 
20  per  cent,  of  the  capital  stock  had  been  called  in,  but  only  a  small 
part  thereof  had  been  paid;  that  the  remaining  portion  of  the  capital 
stock  was  subject  to  assessment  and  collection  for  the  payment  of  the 
debts  of  the  corporation;  that  it  was  doubtful  whether  the  trustees 
named  in  the  general  dee<I  of  assignment  had  the  legal  right  to  collect 
the  portion  of  the  capital  stock  not  previously  called  for  by  the  corpora- 
tion itself;  that  the  validity  of  the  deed  of  assignment  was  questioned 
and  in  dispute;  that  the  rights  of  the  creditors  were  in  danger,  and  tliat 
for  their  protection  the  question  of  the  validity  of  the  assignment  should 
be  set  at  rest;  that  the  trustees  should  be  required  to  render  an  account; 
that  a  receiver  or  trustee  should  be  appointed,  with  full  power  to  collect 
all  assessments  that  might  be  made  upon  the  capital  stock,  and  other- 
wise care  for  and  collect  the  assets  and  credits  of  said  company.  On  the 
4th  of  August,  1879,  an  amended  and  supplemental  bill  was  filed  in 
said  cause  by  the  administrator  of  W.  W.  Glenn,  and  on  the  14th  of 
Decemljer,  1880,  after  due  seryj^e  upon  the  corporation  and  tlie  trustees 
named  in  the  deed  of  assignment,  the  court  entere<l  a  decree  holding  tiie 
deed  of  assignment  to  be  valid,  relieving  the  said  trustees  from  further 
duty  or  responsibility,  appointing  John  Glenn  trustee  in  their  place, 
and  making  an  assessment  upon  the  capital  stock  of  30  per  cent.,  and 
authorizing  and  directing  tlic  said  John  Glenn,  as  trustee,  to  collect  such 
assessment  and  to  sue  for  the  same  in  all  jurisdictions. 

On  the  10th  of  December,  1880,  four  days  before  the  entry  of  the  de- 
cree by  the  city  court  of  Richmond,  the  receiver  a ppoiute<l  by  the  United 
States  circuit  court  in  December,  1866,  filed  a  brief  report  in  that  court, 
in  which  he  stated  that  none  of  the  creditors  had  submitted  their  claims 
to  him;  that  no  action  had  been  asked  at  his  hands  by  any  one  for  at 
least  10  years  past;  that  he  h.ad  only  collected  about  $1,000,  all  of  which 
had  been  expended  in  endeavoring  to  procure  the,  books  and  papers  of 
the  company,  in  which  efforts  he  had  been  unsuccessful.  On  the  filing 
of  this  report  by  the  receiver,  and  on  the.  same  day,  the  said  circuit 
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coUrt  of  the  United  States  in  the  case  of  Reynolda  v.  NalimiaV  Ekpre$8  & 
JVa/wp.  Co.,  entered  the  following  order: 

■  "Upon- the  report  of  receiver  W.  Willoughby  being  filed,  on  motion  of  the 
defendants,  John  Blair  Hoge  und  ^T,  J.  Kelly,  by  John  Hownrd,  their  counsel, 
it  is  adjndged,  ordered,  and  decreed  timt  the  order  of  the  31»t  of  Deceinbes, 
1866,  lUed  on  the  22d  day  of  January,  1867,  appointing  a  receiver  in  thib  casie,, 
be,  and  the  same  is  hereby,  vacated,  annulled,  and  set  aside,  and  said  re- 
ceiver, W.  Wllloughby,  be  discharged  and  exonerated,  the  injunction  hereto- 
fore granted  in  this  cause  bn  dissolveil,  and  this  suit  be  dismissed." 

On  the  27th  of  June,  1884,  by  an  order  duly  made  by  the  chancery 
court  of  the  city  of  Richmond,  Va.,  the  cause  pending  before  it  was  re- 
moved to  the  circuit  court  of  Henrico  county,  Va.,  to  bo  there  proceeded 
with  according  to  law;  and  on  the  26th  of  March,  1886,  a  decree  was 
entered  in  said  cause  by  the  last-mentioned  court,  making  a  further  as- 
sessment and  call  for  .50  per  cent,  of  the  capital  stock  of  said  corporation, 
and  authorizing  the  trustee  to  enforce  the  collection  thereof.  .  In  1884, 
.John  (Henii,  trustee  under  the  appointn'ient  made  by  the  chancery  couft 
of  the  city  of  Richmond,  brought  suit  against  John  Ligj^eft  in  the  United 
States  circuit  court  for  the  eastern  district  of  Missouri,  to  collect  from 
him  the  . 30  per  cent,  assessment  upon  6.3  .shares  of  stock  in  said  corpo- 
ration, and  on  the  15th  of  July,  1885,  the  plaintiff  Glenn  suffered  a 
nonsuit  in  that  action.  '  ' 

On  the  12th  of  July,  1885,  the  said  Glenn,  trustee,  brought  the  pres- 
ent action  in  the  United  States  circuifcourt  for  the  eastern  district  of 
Missouri  against  John  liiggett;  and  on  the  14th  of  December,  1886, 
filed  an  amended  petition  in  said  action,  wherein  it  is  averred  that  said 
T.iggett,  in  the  year  1866,  acquired  by  assignment  63  shares  of  the  cayt- 
ital  stock  of  the  National  Express  &  Transportation  Company,  and  as 
the  owner  tliereof  became  bound  to  pay  the  30  and  50  per  cent,  assess- 
ments made  upon  said  capital  stock  by  the  chancery  court  of  the  city  of 
Richmond  and  the  circuit  court  of  Henrico  county,  Va.  To  this  peti- 
tion the  said  Liggett  answered,  denying  the  several  allegations  of  the 
petition,  and  further  pleading  that  thtt  chancery  court  of  the  city  of 
Richmond  never  had  or  acquired  any  jlnrisdiction  of  the  subject-matter 
or  of  the  parties  defendant  in  the  cause  of  W.  W.  Glenn  v.  National  Exp. 
<fc  Tranip.  Co.,  by  reason  of  the  pendency  in  the  circuit  court  of  the 
United  Stales  for  the  Eastern  district  of  Virginia  of  the  cause  of  Rejpiolds 
V.  Said  E.ijtr&is  Co.,  and  the  proceedings  had  therein;  that,  more  than 
10  years  having  elapsed  since  the  entry  of  the  decree  or  order  in  said 
cause,  this  action  is  barred  by  the  provisions  of  the  statutes  of  Missouri. 

The  case  was  tried  before  the  court,  a  jury  being  waived,  and,  judg- 
ment being  in  favor  of  the  plaintiff,  the  defendant,  Liggett,  brings  the 
case  before  this  court,  assigning  error  in  several  particulars,  bnt  which 
can  be  all  considered  under  four  general  heads. 

Ma-toa  G.  Siaitfi  and  John  A.  Harmon,  for  plaintiff  ih  error,  Liggett. 

The  decrees  of  the  state  court  of  Virginia  are  void,  because  said  courts  were 
without  jurisdiction  to  pass  them.    ■ 

Wiswall  v.  Sampson,  14  How.  52;  Pmle  v.  Phipps,  Id.  368-374;  Vaughan 
▼.  Northup,  15  Pet.  1;  Qaylord  v.  Kaihvad,  6  Biss.  286;  Barton  v.  Bar- 
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lour.  104  U.  S.  126:  Heidritter  v.  Oilcloth  Co.,  112  U.  S.  294-302,  5  Sup.  Ct. 
Rep.  135. 

The  federal  court  for  the  district  of  A'^jrginia  had  jurisdiction  and  lawful 
authority  to  renderthe  decree  in  tl»e  suit  of  Reynolds  v.  National  Exp.  * 
Tranap.  Co.,  of  date  December  31,  1866,  and  that  decree  is  not  open  to  col- 
lateral attack  in  this  cause. 

2  Wat.  Corp.  par.  ;I56;  Stevens  v.  Davison,  18  Grat.  828;  Thompson  f: 
Greeley,  (Mo.  Sup.)  17  S.  W.  Rep.  962;  Buck  v.  Tnsuraiice  Co.,  4  Fed.  Rep. 
849;  In  re  Suburban  Hotel  Co.,  L.  R.  2  Ch.  App.  737,  per  Lord  Caikns,  loc.  cit. 
750;  Mor.  Priv.  Corp.  (2d  Ed.)  §§  284, 285;  Beach.  Rec.  §  404;  Lawrence  v.  In- 
surance Co.,  1  Paige.  587;  Freem.  Judgm.  §  124 ;  High,  Rec.  §  203 ;  Greeley  v. 
Bank,  103  Mo.  212. 15  S.  W.  Rep.  429;  Ames  v.  Trustees,  20  Reav.  353:  Ver- 
mont, etc.,  R.  Co.  V.  Vermont  Cent.  R.  Co., 46  Vt.  795,  and  cases  there  cited; 
llunsell  V.  Railway  Co.,  3  Macn.  &  G.  104;  Beverley  v.  Brooke,  4  Grat.  187: 
Jay  V.  De  Qroot,  17  Abb.  Pr.  36.  note;  Barbour  v.  Bank,  45  Ohio  St.  183.  12 
X.  E.  Rep.  5;  Neall  v.  Hill,  16  Cal.  146;  Murray  \.  Vanderbilt,  39  Barb. 
147;  Mining  Co.  v.  Edwards,  103  111.  475;  Cook,  Stoclis,  §  648;  Dodge  v. 
WooUeu,  18  How.  341. 

Actual  seizure  of  the  assets  of  the  express  company  by  the  receiver  in  the 
federal  court  was  unnecessary.  Tlie  filing  of  tlie  bill  and  prayer  for  areceiver 
gave  that  court  e.xclusive  jurisdiction  to  control  the  res,  the  assets;  but,  even 
were  this  not  so,  the  entry  of  the  decree  of  December  31,  1866.  placed  all  the 
assets,  tangible  and  intangible,  Incustodia  legis,  and  under  the  exclusive  con- 
trol of  the  federal  court,  and  could  not  be  proceeded  against  by  any  other  courti 
Pennoyer  v.  Neff,  95  U.  S.  727;  Cooper  v.  Reynolds,  10  Wall.  317;  Ames  v. 
TrtisUes,  20  Beav.  332. 

The  jurisdiction  of  the  federal  court  was  complete  and  exclusive  as  to  par- 
ties and  subject-matter.  The  trustees  under  the  assignment  were  brought  in 
and  made  parties,  and  these  trustees  represented  the  creditors.  Corcoran  v. 
Canal  Co.,  94  U.  S.  741-745;  Kerrhon  v.  Stewart,  93  U.  .S.  155. 

But  it  was  not  necessary  to  bring  in  the  trustees.  They  were  not  pur- 
chasers for  value,  and  were  bound  by  the  lis  pendens.  1  Story,  Eq.  jur. 
|§  405,  406;  Tilton  v.  Cofleld,  93  U.  8.  168. 

The  jurisdiction  of  any  court  exercising  authority  over  a  subject  may  b6 
inquired  into  in  every  other  court  where  the  proceedings  of  the  former  are 
relied  on,  and  brought  before  the  latter  by  the  party  chiiminK  the  benefit  of 
such  proceedings.  Elliott  v.  Peirsol,  1  Pet.  328;  Hickey  v,  Stewart,  3  IIow. 
750;  Christmas  v.  Russell,  5  Wall.  290. 

.Jurisdiction  once  vested  is  not  ousted  by  subsequent  events;  but  "the  ju- 
risdiction of  a  court  depends  upon  the  state  of  things  at  the  time  action  is 
brought."  Mollan  v.  Torrance,  9  Wheat.  537,  Makshall,  C.  J.;  Morgan's 
Heirs  v,  Morgan,  2  Wheat.  290;  Culver  v.  Woodruff  Co.,  5  Dill.  392. 

When  suit  is  instituted  in  a  court  without  jurisdiction  of  the  subject-mat- 
ter, and  the  court  is  afterwards  invested  with  jurisdiction,  this  subsequent 
investure  does  not  cure  the  prior  defect,  since  without  jurisdiction  jill  acts 
are  absolutely  void.     Wells.  Jur.  p.  12.  §  18. 

The  decree  of  the  federal  court,  whereby  a  receiver  was  appointed  of  the 
funds,  property,  and  (-fTects  of  the  express  company,  and  vested  with  title  to 
all  property  of  said  company,  for  the  use  and  benefit  of  the  creditors  of  the 
company,  and  wliereby  the  business  of  the  company  was  decreed  to  be  wound 
up  by  and  through  the  receiver,  who  had  entered  upon  his  administration,  de- 
prived the  company  of  all  faculty  to  represent  the  stockholders  as  their  agent 
in  another  court,  in  reference  to  the  same  property  and  assets  so  in  the  pos- 
session of  the  receiver,  and  as  to  which  be  so  had  title  and  exclusive  control. 
The  receiver,  and  not  the  company,  had  such  representative  faculty  us  to 
stockholders  and  their  liability,  and  this  was  necessarily  exclusive. 
v.61f,do.7 — 25 
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Express  Co.  v.  Railroad  Co.,  99  U.  S.  191-199;  Doggett  v.  Railroad  Co., 
Id.  72;  DavU  v.  Gray,  16  Wall.  203;  Beach.  Kec.  §§  668,  668.  678.  711; 
Kirkpatrick  v.  McElroy,  41  N.  J.  Eq.  539,  7  Atl.  Rep.  647;  Osgood  v. 
Maguire.  61  N.  Y.  524. 

A  cause  of  action  accrued  to  the  receiver  of  the  federal  court  by  virtue  of 
the  decree  of  December  31.  1866.  to  recover  tlie  entire  balances  due  on  the 
stock  of  the  atoclcholders  of  the  express  company,  and  more  than  19  years 
having  elapsed  since  said  decree  was  entered  before  the  commencement  of 
this  action,  this  action  is  barred  by  tlie  statutes  of  limitation  of  Missouri. 

U.  S.  V.  State  Bank  of  North  Carolina,  6  Pet.  29;  Van  Buren  v.  Chenango 
County  Mut.  Ins.  Co.,  12  Barb.  671;  Pentz  v.  Hawley,  1  Barb.  Ch.  122. 
itev.  St.  I«.  Y.  1836,  c.  8,  art.  3,  §  69,  p.  469,  (see  tlie  language  of  the  decree 
and  of  this  statute. ) 

The  statute  of  Missouri  is  as  follows:  "Sec.  6775.  Wftat  within  flee  years. 
AVithin  five  years — First,  all  actions  upon  contracts,  obligations,  or  liabilities, 
express  or  implied,  except  those  mentioned  in  section  6774,  and  except  upon 
judgments  or  decrees  of  a  court  of  record,  and  except  where  a  different  time 
is  herein  limited,"  etc. 

The  receiver  of  the  federal  court  having  been  appointed  for  the  same  pur* 
poses,  in  effect,  as  was  plaintiff.  Glenn,  and  the  decree  in  the  federal  court 
case  being  substantially  the  same  as  the  decree  in  the  state  court,  and  efficient 
for  the  same  end,  it  follows  that  whatever  would  have  barred  a  recovery 
against  a  stockholder  in  an  action  by  such  federal  court  receiver  will  bar 
plaintiff  in  this  case. 

Assuming  that  the  decree  of  the  federal  court  was  tantamount  to  a  call  and 
assessment  on  all  the  stock,  and  gave  the  receiver,  acting  for  the  creditors  of 
the  company,  a  cause  of  action,  immediately  enforceable  by  suit  against  the 
stockholders,  so  as  to  set  in  motion  the  statute  of  limitations  in  favor  of  such 
stock  holders  and  against  such  receiver,  the  question  arises  as  to  whether  those 
facts,  if  sufficient  to  set  the  statute  in  motion  against  the  receiver,  will  bar 
the  plaintiff  in  this  case. 

(a)  The  plaintiff,  Glenn,  is  bound  by  the  decree  of  the  federal  court. 
This  results  from  the  fact  that  he  took  and  holds  under  the  trustees  in  the 
deed  of  assignment.  That  deed  was  executed  by  the  company  pending  the 
suit,  and  consequently  under  the  doctrine  of  Us  pendens  the  grantees  in  such 
deed  and  their  assigns  were  bound  by  the  decree  just  as  the  corporation,  the 
grantor,  was  bound. 

(6)  Nor  were  the  grantees  in  the  deed  of  assignment  purchasers  for  value. 

(c)  The  decree  of  date  December  31,  1866,  was  for  the  l)enelit  of  the  cred- 
itors and  others  interested  in  the  property  of  the  corporation.  The  receiver 
represented  all  and  held  for  the  benefit  of  all.  The  proceeding  was  for  the 
benefit  of  the  same  persons  (and  the  receiver  held  for  them)  as  was  the  as- 
signment, and,  the  beneficiaries  being  the  same,  it  follows  that  they  are 
bound  by  the  statute  which  the  decree  set  in  motion. 

The  books  of  a  corporation  (as  distinguished  from  books  containing  entries 
of  corporate  acts,  meetings,  etc.)  cannot  be  used  against  a  stranger  to  con- 
nect him  with  the  corporation  as  a  stockholder. 

Thomp.  Liab.  Stockh.  §  370;  Whart.  Ev.  g  662;  Greenl.  Ev.  g  493;  Angell 
&  A.  Corp.  §  679;  Tayl.  Ev.  §  1781;  Bain  v.  Railroad  Co.,  3  H.  L.  Cas.  22; 
Marriage  v.  Lawrence,  3  Barn.  &  Aid.  142;  Railroad  Co.  v.  Hickman,  28 
Pa.  St.  318-328;  Com.  v,  Woelper,  3  Serg.  &  R.  29;  Chase  v.  Railroad  Co., 
38  111.  215;  Manufacturing  Co.  v.  Vandyke,  9  N.  J.  Eq.  498;  Railroad  Co. 
\.  Eastman,  34  N.  H.  136;  Haynes  v.  Brown,  36  N.  H.  545-568;  Jackson  v. 
Walsh,  3  Johns.  226;  Fox's  Case.  3  De  Gex..  J.  &  S.  465;  Railroad  Co.  v. 
Brownrigg,  4  Exch.  425;  1  Saund.  PI.  &Ev.  850;  Hager  v.  Cleveland,  36  Md. 
476-494;  Jones  v.  Trustees,  etc.,  46  Ala.  626;  Mudgett  v.  Horrell,  38  Cal.  25. 
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The  agreement  for  fees,  being  8  communication  between  an  attorney  and  a 
client,  was,  after  its  delivery  to  Bogy,  Ewing,  and  Holliday,  a  privileged 
communication. 

State  V.  Dawson.  90  Mo.  149,  1  S.  W.  Rep.  827,  and  cases  cited;  Cross  v. 
RlOiftns,  50  Mo.  335;  Johnson  v.  SuUitan,  23  Mo.  474:  Hull  v.  Lyon,  27 
Mo.  570;  1  Phil.  Ev.  (4th  Amer.  Ed.)  p.  147;  1  Greenl.  Ev.  §  240. 

Tiie  entries  in  the  boolcs  of  the  express  company  were  not  so  proved  or  au- 
thenticated as  to  become  evidence  against  the  plaintiff  in  error. 

T.  K.  Skinker,  for  defendant  in  error,  Glenn. 

The  receivership  in  the  Reynolds  Case  is  no  defense  to  this  action: 

(1)  Because  the  decree  of  the  Itichmond  chancery  court  is  conclusive  as 
against  stoclchoiders  that  it  was  properly  rendered. 

Hawkins  v.  Gletm.  131  U.  S.  319,  9  Sup.  Ct.  Rep.  739;  Glenn  v.  Liggett, 
135  U.  S.  533,  10  Sup.  Ct.  Rep.  867;  Graham  v.  Railroad  Co.,  118  U.  S.  174- 
179,  6  Sup.  Ct.  Rep.  1009;  Hamilton  v.  Gletm.  85  Va.  901,  9  S.  E.  Rep.  129; 
Lehman  v.  Glenn,  87  Ala.  618,  6  South.  Kep.  44. 

(2)  Because  the  chancery  court  did  not  interfere  or  undertake  to  interfere 
•  with  the  possession  of  the  receiver. 

High,  Kec.  §  50;  Buck  v.  Colbath,  3  Wall.  335.  345;  Bank  v.  Masonic 
Hall,  63  Ga.  549;  Heidritter  v.  Oil-Cloth  Co.,  112  U.  S.  304.  305,  5  Sup.  Ct. 
Bep.  135;  Yonley  v.  Lavender,  21  WaU.  278;  Heath  v.  Railway  Co.,  83  Mo. 
617;  The  Holladay  Case,  27  Fed.  Rep.  830;  Coal  Co.  v.  MoCreery,  141  U  S. 
475.  12  Sup.  a.  Itep.  28. 

That  It  did  not  so  interfere  is  plain,  because: 

First.  The  Reynolds  decree  did  not  authorize  the  receiver  to  collect  the  un- 
called liability,  but  only  what  had  been  called,  but  not  paid. 

ScoviU  v.  Thayer,  105  U.  8.  155:  Hawkinn  v.  Glenn,  131  U.  S,  319, 9  Sup. 
Ct.  Rep.  739;  Glenn  v.  Liggett,  135  U.  S.  633, 10  Sup.  Ct.  Rep.  867;  8haugh- 
nessy  V.  Insurance  Co.,  21  Barb.  605,  609;  Bevendorf  y .  Beardsley,  23  Barb. 
665. 

Second.  At  any  rate,  the  Reynolds  decree  was  inoperative  so  far  as  the 
Missouri  stockholders  were  concerned. 

Booth  v.  Clark,  17  Ilow.  822;  Insurance  Co.  v.  Needles,  52  Mo.  17; 
Brigham  v.  Luddington,  12  Blatchf.  237;  Atkins  v.  Railtoay  Co.,  29 
Fed.  Rep.  173;  Askew  v.  Bank,  83  Mo.  366;  Graydon  v.  Church,  7  Mich.  36; 
Curtis  v.  Smith,  6  Blatchf.  549,  551;  Catlin  v.  Silver  Plate  Co.,  123  Ind. 
477,  24  N.  E.  Bep.  250. 

Third.  Again,  the  receiver  was  never  in  possession,  having  for  14  years 
omitted  to  exercise  any  powers. 

Bank  v.  Beaston,  7  Gill  &  J.  421?  Bank  v.  WfcAardS,  3  Hun,  366;  High. 
Kec.  §  137;  Redjield  v.  Irm  Co.,  110  U.  S.  174,  3  Sup.  Ct.  Rep.  570. 

Fourth.  The  federal  court  purposely  surrendered  its  jurisdiction.  Gaylord 
T.  Railroad  Co.,  6  Biss.  286,  cited  m  High,  Rec.  (2d  Ed.)  §  50. 

Fifth.  Dismissal  of  the  Reynolds  suit  left  matters  in  same  position  as  if 
the  suit  bad  never  been  instituted. 

Bowling  v.  Polack,  18  Cal.  626;  2  Black.  Judgm.  §§  720,  723;  Rosse  v. 
Runt,  4  Johns.  Ch.  300;  Wheeler  v.  Ruckman.  61  N.  Y.  392;  Jaties  v.  How- 
ard, 3  Allen,  223;  Clapp  v.  Thomas,  5  Allen,  159;  Potter's  Dwar.  St.  (Ed. 
1871,)  p.  160;  Montgomery  v.  Merrill,  18  Mich.  338;  High,  Rec.  g  135;  Bev- 
erley V.  Brooke,  4  Grat.  212;  Sharp  v.  Carter,  3  P.  Wms.  375;  Glenn  v.  Gill, 
2  Md.  1. 

The  Richmond  chancery  court  and  the  Henrico  circuit  court  were  by  stat- 
ute veated  with  general  equitable  jurisdiction.  Laws  Va.  1874.  pp.  224,  225; 
Code  Va.  1873,  p.  1103,  c.  170,  §  2. 
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Statute  of  timitationa  did  not  beffin  to  run  in  favor  of  stockholders  from 
date  of  decree,  December  31,  1866.  because: 

(1)  As  already  shown,  that  decree  was  not  a  call.  Olenn  v.  Macon,  32 
Fed.  Rep.  7. 

(2)  If  H  call,  it  was  not  binding  on  this  plaintifiF,  who  is  not  a  successor  to 
the  receiver. 

This  action  is  not  barred  by  lapse  of  time  since  December  14.  1880. 

Rev.  St.  Mo.  1889,  §  6784;  Hhaw  v.  Pershing,  67  Mo.  416;  Briant  v. 
Ftulne,  63  Mo.  489;  State  v.  O  Gorman,  75  Mo.  370;  Chouteau  v.  Rowse.  90 
Mo.  195,  2  S.  W.  Rep.  209. 

The  court  properly  permitted  the  fee  contract  to  be  read  in  evidence,  be- 
cause: t 

(1)  The  paper  itself  is  not  of  a  conQdentiul  character. 

1  Greenl.  Ev.  g§  236-239;  Kigga-v.  Dettniston,  3  Johns.  Cas.  198;  Stoney 
V.  McNeill,  Harp.  Law,  167;  Hatton  v.  liobinson,  14  Pick.  416;  House  v. 
House,  61  Mich.  69, 27  N.  W.  Rep,  858;  Earle  v.  Grout,  46  Vt.  113;  In  re  Mc- 
Cart/iy't  Wm,  (Sup.)  8  N.  Y.  Supp.  578. 

(2)  It  was  not  produced  by  any  person  standing  in  a  contidential  relation 
to  defendant. 

1  AVhart.  Ev.  (3d  Ed.)  8  586;  1  Phil.  Ev.  side  pages  117.  148;  Rhoades  v. 
Selin.  4  Wash.  C.  C.  718,  719;  Brandt  v.  Klein,  17  Johns.  335;  Jackson  v.  Mo- 
Vty,  18  Johns.  330;  Coveney  v.  Tanaiahill,  1  Hill,  (N.  Y.)  33;  McPherson  v. 
Rathbone,  7  Wend.  216;  Brovm  v.  Paya<m,  6  N.  H.  443;  Eicke  v.  Nokes,  1 
Moodv  &  M.  304:  Bemn  v.  Waters,  Id.  235;  Wilson  v.  Rastall,  4  Term  K. 
759;  i  Greenl.  Ev.  §  241;  Snow  v.  Gotdd,  74  Me.  540;  Mitchell  v.  Brom- 
berger,  2  Nev.  345;  Sank  v.  Stiydam,  5  How.Pr.  264. 

(3)  Communications,  'oral  and  written  alike,  are  privileged  only  in  the  sense 
that  the  attorney  to  whom  they  are  made  cannot  reveal  them. 

Coveney  \.  TannahllL  1  Hifl.  (N.  Y.)  33;  Chirac  v.  Reinicker,  11  Wheat. 
294;  Bray  ton  v.  Chase,  8  Wis.  456;  Wilson  v.  Rastall,  4  Term  R.  763;  Jack- 
son V.  French.  3  Wend.  337;  Hoy  v.  Morris,  13  Gray.  519;  Goddard  v.  Gard- 
ner, 28  Conn.  172 ;  Insurance  Co.  v.  Reynolds,  a6  Mich.  502;  Andretos  v.  Solo- 
mon, Pet.  C.  C.  356;  Holman  v.  Kimball,  22  Vt.  655;  Fountain  v.  Young, 
6  Esp.  113;  Barnes  v.  Harris,  7  Cush.  576;  1  Greenl.  Ev.  §  289;  Doe  v..  Jaun- 
aey,  8  Car.  &  P.  99;  Sample  v.  Frost,  10  Iowa,  266;  Haires  v.  State,  88  Ala. 
37.  7  South.  Rep.  302;  Lloyd  v.  Mostyn.  10  Mees.  &  W.  481. 

ilolliday  was  a  competent  witness  to  prove  the  fee  contract. 

Johnson  v.  Daveme,  19  Johns.  184;  Brovm  v.  Jewett,  120  Mass.  215;  Hurd 
V.  Moring,  1  Car.  &  P.  372;  Rev.  St.  Mo.  1889,  §  8925;  Bramuoell  v.  Lucas, 
2  Barn.  &  C.  745;  Foster  v.  Hall,  12  Pick.  89;  1  Greenl.  Ev.  §  242. 

The  books  of  the  company  were  properly  received  in  evidence. 

(1)  Their  identity  was  sufficiently  proven. 

(2)  They  make  a prfwo /acje  case  xgainst  defendant. 

Code  Va.  1873.  c.  57,  §  27;  Vanderwerkeri  v.  Glenn,  85  Va.  9. 6  S.  E.  Rep. 
806;  Stuart  v.  Railroad  Co.,  32  Qrat.  155;  Tumbull  v.  Payson,  98  U.  S.  418; 
Lehman  v.  Glenn,  87  Ala.  627.  6  South.  Rep.  44;  Semple  v.  Glenn,  91  Ala. 
264,  6  South.  Rep.  46,  and  9  South.  Rep.  266;  Glenn  v.  Orr,  96  N.  C.  413,  2 
S>.  E.  Rep.  538;  Glenn  v.  Springs,  26  Fed.  Rep.  494;  Railnad  Co.  v.  Apple- 
gate,  21  W.  Va.  172;  Hammond  v.  Straus,  53  Md.  16 ;  Hood  v.  Railroad Co.i 
32  Ga.  273;  Hoagland  v.  Bell,  36  Barb.  57;  Rudd  v.  Robinson,  120  N.  Y. 
113,  26  N.  E.  Rep.  1046;  Turnpike  Road  Co.  v.  Van  Ness.  2  Cranch.  C.  C. 
449;  Owings  v.  Speed,  5  Wheat.  420;  Hayden  v.  Cotton  Factory,  61  Ga.  233; 
Rev.  St.  Mo.  1889.  §  2532;  Gen.  St.  Kan.  1889,  p.  383,  §  1199;  Sayles'  Civil 
St  Tex.  art.  601;  Code  W.  Va.  1887,p.493.  §  19;  2  Rev.  St. Ind.  1888.  §3500; 
Gen.  St,  Ky.  1887,  p.  766,  §  16;  3  Throop's  Rev.  St.  N.  Y.  (8th  Ed.)  p.  716. 
§  17;  Ann.  St,  Colo.  1891,  p.  643,  §  508;  Comp.  Laws  Cal.  1853,  p.  277,  §  18; 
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Comp.  Laws  Mont.  1888,  p;  731,  §  471;  St.  8  &  9  Vict.  c.  16,  §  28;  Wilson  v. 
Bolt,  83  Ala.  529.  3  South.  Rep.  321;  Whart.  £v.  §  701. 

Before  Caldwell  and  Sanborn,  Circuit  Judges,  and  Shiras,  District 
Judge. 

Shiras,  District  Judge,  (after  stating  the  facts.)  The  first  position 
taken  bj'  counsel  for  the  plaintiff  in  error  is  that  the  decrees  or  orders 
entered  by  the  chancery  couct  of  the  city  of  Richmond,  and  by  the  cir- 
cuit court  of  Henrico  county,  Va.,  making  assessments  upon  the  capital, 
stock  of  the  insolvent  corporation,  were  mere  nullities,  for  want  of  juris- 
diction on  part  of  said  courts  over  the  subject-matter  and  over  the  com- 
pany named  as  defendant  therein.  The  contention  on  part  of  the  plain- 
tiff in  error  is  that  the  pendency  of  the  suit  brought  by  Reynolds  in  the 
United  States  court  in  1866,  and  the  appointment  of  the  receiver  in  that 
case,  with  the  powers  conferred  upon  him,  precluded  the  chancery  court 
of  the  city  of  Richmond  from  taking  jurisdiction  over  tjie  company  in 
the  suit  brought  by  W.  W.  Glenn  in  1871;  and  that  the  assets  of  the 
corporation,  including  the  liability  of  the  stockholders. for  assessments 
upon  the  capital  stock,  became  subject  to  the  jurisdiction  of  the  federal 
court  in  such  sense  that  no  other  court  could  assume  control  over  the  same. 
This  contention  involves  two  propositions:  First,  that  the  pendency  of 
the  JRejpiolds  Case  in  the  federal  court  ousted  the  jurisdiction  of  the  state 
court  over  the  case  brought  by  W.  W.  Glenn;  and,  second,  that,  grant- 
ing jurisdiction  over  the  case  in  the  state  court,  the  assets  of  the  com- 
pany were  wholly  withdrawn  from  the  operation  of  any  decree  or  order 
affecting  the  same  made  by  the  state  court,  by  reason  of  the  appoint- 
ment of  the  receiver  in  the  federal  court.  If  it  appears  that  two  suits 
are  pending  in  the  same  jurisdiction  in  which  there  is  identity  of  sub- 
ject-matter, of  parties,  and  of  relief  sought,  the  pendency  of  the  first  suit 
may  be  pleaded  in  abatement  of  the  second,  on  the  ground  that  the 
bringing  of  the  latter  subserves  no  good  purpose,  subjects  the  party  to 
increased  expense,  and  is  therefore  vexatious;  but  the  pendency  of  a 
suit  in  a  state  court  cannot  be  pleaded  in  abatement  of  a  suit  in  a  fed- 
eral court,  because  the  jurisdictions  are,  in  this  sense,  foreign  to  each 
other.  Lisurance  Co,  v.  Brune's  Assignee,  96  U.  S.  588;  Gordon  v.  GO- 
JoU,  99  U.  S.  168. 

Furthermore,  if  the  pendency  of  another  suit  in  the  same  jurisdiction 
is  pleaded  in  abatement,  it  must  appear  that  the  former  suit  presents  the 
same  case;  that  is,  there  must  be  identity  in  the  interests  represented, 
in  the  rights  asserted,  and  in  the  purpose  sought.  Thus,  as  is  said  by 
the  supreme  court  in  Watson  v.  Jones,  13  Wall.  679: 

"But,  when  the  pendency  of  such  a  suit  is  set  up  to  defeat  another,  the 
case  must  be  the  same.  There  must  be  the  same  parties,  or,  at  least,  such  as 
represent  the  same  interest;  there  must  be  the  same  rights  asserted,  and  the 
same  relief  prayed  for.  This  relief  must  be  founded  on  tlie  same  facts,  and 
the  title  or  essential  basis  of  the  reJief  souglit  must  be  the  same.  The  iden- 
tity in  these  particulars  should  be  such  that,  if  the  pending  case  had  already 
been  disposed  of,  it  could  be  fileaded  in  bar  as  a  former  adjudication  of  tho 
same  matter  between  the  same  parties." 
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In  our  jiulgiuent,  the  case  brought  in  the  name  of  Reynolds  is  not 
identical  with  that  brought  in  the  name  of  W.  W.  Glenn,  according  to 
the  test  furnished  by  this  decision  of  the  supreme  court.  Reynolds 
sued  as  a  stockholder,  and  for  the  protection  and  enforcement  of  the 
rights  of  himself  and  all  other  stockholders.  Glenn  sued  as  a  creditor 
on  behalf  of  himself  and  such  other  creditoi's  as  might  unite  in  the  pro- 
ceedings. The  basis  of  the  relief  sought  in  the  two  proceedings  was 
essentially  different,  the  one  counting  upon' the  rights  of  the  stockhold- 
ers to  control  the  management  of  the  affairs  of  the  company,  and  as  an 
incident  thereto  to  require  the  company  to  pay  its  debts;  the  other  upon 
the  right  of  creditors  to  reach  the  a8.«ets  of  the  company,  including  the 
unpaid  subscriptions  to  the  capital  stock  for  the  payment  of  the  debts 
due.  It  is  certainly  not  true  that  there  is  identity  of  interests,  of  title 
and  of  rights  between  the  stockholders  and  creditors  of  a  corporation. 
If  in  the  Reynolih  Case  the  fedend  court  had  refused  to  order  an  assess- 
ment upon  the  capital  stock,  could  such  finding  or  decree  have  been 
pleaded  in  bar  of  a  suit  by  the  creditors  to  enforce  their  rights?  Cer- 
tainly the  rights. of  creditors  are  not  subject  to  be  ban-ed  by  proceedings 
had  solely  between  the  company  and  its  own  shareholders.  Further- 
more, one  of  the  principal  objects  of  the  Glenn  Suit  was  to  obtain  an 
adjudication  upon  the  question  of  the  validity  of  the  deed  of  assignment 
executed  by  the  corporation,  and  as  to  the  rights  of  creditors  under  this 
deed, — a  purpose  wholly  without  the  purview  of  the  bill  filed  in  the 
Reynolds  Case.  For  these  reasons  we  are  of  the  opinion  that,  even  if  the 
pendency  of  the  Reynolds  Ckise  had  been  pleaded  in  abatement  of  the  Glenn 
Suit,  which  it  was  not,  it  would  not  have  availed  to  defeat  the  jurisdic- 
tion of  the  chancery  court  of  the  city  of  Richmond  in  that  cause. 

Jurisdiction  of  the  case  existing  in  that  court,  does  it  appear  that  it 
had  jurisdiction  to  make  assessments  upon  the  capital  stock  of  the  com- 
pany, and  to  authorize  the  collection  thereof  by  the  trustee  by  it  ap- 
pointed to  execute  the  deed  of  assignment?  It  must  be  borne  in  mind 
that  this  court  is  dealing  only  with  the  question  of  the  jurisdiction  of 
the  chancery  court  of  the  city  of  Richmond  over  the  proceedings  had 
before  it.  On  part  of  the  plaintiff  in  error  it  is  contended  that  the  ac- 
tion had  in  the  federal  court  in  the  Reynolds  Cattse  in  the  appointment  of 
a  receiver  subjected  to  the  jurisdiction  of  that  court  the  assets  of  the 
company,  including  the  liability  of  the  shareholders  to  calls  upon  the 
shares  of  stock  owned  by  them,  and  therefore  the  Richmond  chancery 
court  could  not  bring  the  same  within  its  jurisdiction.  The  general 
doctrine  that,  in  cases  of  concurrent  jurisdiction,  the  jurisdiction  of  the 
court  first  taking  control  of  the  property  involved  is  exclusive,  does  not 
justify  the  claim  asserted  by  the  plaintiff  in  error.  If  it  be  admitted 
that  the  proceedings  taken  in  the  federal  court  in  the  Reynolds  Cax  had 
the  effect  of  bringing  within  the  exclusive  control  of  that  court  the  assets 
of  the  National  Express  &  Transportation  Company,  and  tliat  it  was 
within  the  power  of  that  court  to  have  wound  up  the  affairs  of  the  com- 
pany, yet  such  exclusive  control  terminated  when  that  court  discharged 
the  receiver,  vacated  all  orders  made  by  it,  and  dismissed  the  case. 
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From  that  time  forward  the  assets  of  the  corporation  were  not  within 
the  control  of  the  federal  court,  but  were  subject  to  the  jurisdiction  of 
any  other  competent  tribunal,  just  the  same  as  though  no  suit  had  ever 
been  brought  in  the  federal  court.  From  the  record  before  us  it  appears 
that  in  the  Reynolds  Case  the  only  properly  tliat  came  into  the  actual  pos- 
session of  the  receiver  appointed  by  the  federal  court  was  two  freight 
cars,  which  were  sold,  and  the  proceeds  were  used  in  meeting  the  ex- 
penses of  the  receiver.  The  title  to  these  cars  passed  by  such  sale,  but 
it  does  not  appear  that  any  other  property  came  into  the  possession  of 
the  receiver,  and  the  court  did  not  make  any  assessments  or  calls  upon 
the  capital  stock;  so  that  the  utmost  that  can  be  claimed  is  that  the  as- 
sets of  the  company,  including  the  liability  of  the  shareholders,  was  for 
a  time  within  the  jurisdiction  of  the  fetleral  court,  but  such  jurisdiction 
was,  by  the  act  of  that  court,  yielded  up  and  terminated  before  any  dis- 
position of  the  assets  of  the  company  was  made,  except  of  the  two  freight 
cars  named.  The  facts  appearing  upon  the  record  bring  the  case  within 
the  rule  stated  in  the  leading  case  of  Buck  v.  Colbath,  3  Wall.  334,  where- 
in it  is  said: 

"It  is  only  while  the  property  is  in  possession  of  the  court,  either  actually 
or  constructively,  that  the  court  is  bound  or  professes  to  protect  that  posses- 
sion from  the  process  of  other  courts.  Whenever  the  litigation  is  ended,  or 
the  possession  of  the  otticer  or  court  is  discharged,  other  courts  are  at  liberty 
to  deal  with  it  according  to  the  rights  of  the  parties  before  them,  whether 
those  riglits  require  them  to  take  possession  of  the  property  or  not." 

As  already  stated,  the  fetleral  court  on  the  10th  of  December,  1880,' 
vacated  the  order  appointing  a  receiver  and  dismissed  the  case  pending 
before  it,  thereby  terminating  all  control  and  possession,  actual  or  con- 
structive, of  that  court  over  the  assets  of  tlie  corporation.  From  that 
time  forward  there  was  nothing  to  prevent  the  cliancery  court  of  the  city 
of  Richmond  from  asserting  jurisdiction  over  the  corporation  or  its  as- 
sets, and  from  dealing  witli  the  same  as  justice  and  the  rights  of  credit- 
ors might  demand.  Tlie  errors  assigned,  based  upon  the  assumed  nul- 
lity of  the  decrees  entered  by  the  Richmond  chancery  court  and  the 
circuit  court  of  Henrico  county,  for  want  of  jurisdiction  over  the  corpo- 
ration and  its  assets,  thus  appear  to  be  without  merit,  and  must  be  over- 
ruled. 

The  next  question  for  consideration  presented  by  tlie  argument  of 
counsel  arises  on  the  plea  of  the  statute  of  limitations  of  the  state  of  Mis- 
souri, which  provides  that  actions  upon  contracts,  obligations,  or  liabili- 
ties, express  or  implied,  are  barred  by  the  lapse  of  five  years.  In  the 
cases  of  Haivkins  v.  Glenn,  131  U.  S.  319,  9  Sup.  Ct.  Rep.  739,  and 
GUnn  V.  Liggett,  135  U.  S.  533,  10  Sup.  Cl.  Rep.  867,  the  question  of 
the  time  when  the  statute  began  to  run  in  favor  of  the  stockholders  was 
involved,  and  the  supreme  court  held  that,  as  against  creditors  repre- 
sented by  the  trustee,  the  statute  did  not  begin  to  run  until  the  entry  of 
the  decrees  of  the  chancery  court  and  the  circuit  court  of  Henrico  county. 
Counsel  for  plaintiff  in  error  contends,  in  an  able  argument,  that  these 
decisions  are  not  conclusive  of  the  proposition,  for  the  reason  that  the 
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proceedings  had  in  the  ReynMs  Case  in  the  United  States  circuit  court 
were  not  before  the  supreme  court,  and  the  effect  thereof  was  not  con- 
tiidered  or  ruled  upon.  The  contention  of  counsel  is  that  the  proceed- 
ings had  in  the  licyaolds  Gise  were  such  in  legal  effect  that  the  stockhokl- 
•ers  were  then  called  upon  to  pay  in  the  unpaid  portions  of  the  capital 
stock  held  by  them ;  that  the  receiver  appointed  by  the  federal  court  had 
the  autliority  to  enforce  payment  by  suit;  and  therefore  the  liability  of  the 
stockholders  was  so  declared  and  established  as  that  the  statute  began  to 
run  in  their  favor  from  the  entry  of  the  decree  in  the  federal  court  on 
the  31st  of  December,  1866. 

It  is  argued  that  the  clause  in  that  decree,  declaring  that,  "if  there 
shall  be  any  sums  due  upon  the  shares  of  the  capital  stock  of  said  com- 
pany, the  said  receiver  will  proceed  to  collect  and  recover  the  same,  un- 
less the  persons  from  whom  the  said  sums  shall  be  due  are  wholly  insol- 
vent, and  for  this  purpose  may  prosecute  actions  at  law  or  in  equity  for 
the  recovery  of  such  sums,"  was,  in  substance  and  eflect,  a  call  or  de- 
mand upon  the  stockholders;  that  the  receiver  was  authorized  to  sue  for 
all  portions  of  the  capital  stock  remaining  unpaid  without  further  order 
or  call  upon  the  stockholders,  and,  as  the  right  of  action  had  thus  been 
created,  time  began  to  run  in  favor  of  the  stockholders  from  that  date. 
In  our  judgment,  the  decree  of  December  31,  1866,  is  not  susceptible  of 
this  broad  construction.  From  the  allegations  of  tiie  bill  and  answer  in 
the  Reynolds  Case,  it  appeared  that  there  were  stockholders  who  had  failed 
to  respond  to  the  calls  previously  made  by  the  company,  and  that  steps 
had  been  taken  to  sell  the  delinquent  stock  for  such  unjiaid  installments, 
and,  in  our  judgment,  it  was  this  indebtedness  that  the  receiver  was  au- 
thorized to  collect.  The  very  language  of  the  clause  indicates  this,  in 
that  it  is  said,  "If  there  shall  be  any  sums  due  upon  the  shares,"  etc. 
Certainly,  if  it  had  been  the  purpose  of  the  court  to  make  a  call  for  the 
80  per  cent,  of  the  stock  which  then  remained  uncalled  for  and  unpaid, 
other  and  more  apt  language  would  have  been  used  than  that  found  in 
the  decree.  Furthermore,  it  is  not  to  be  believed  tiiat  the  court,  with- 
out any  examination  into  the  affairs  of  the  company  and  without  know- 
ing whether  need  existed  for  calling  in  the  whole  of  the  unpaid  portion 
of  the  capital  stock,  amounting  to  $4,000,000,  would  have  ordered  such 
payment,  and  directed  the  receiver  to  enforce  the  same  by  legal  proceed- 
ings. We  conclude,  therefore,  that  the  decree  of  the  federal  court  had 
reference  only  to  calls  already  made,  and  that  it  cannot  be  held  to  be  a 
call  for  the  80  per  cent,  which  then  remained  uncalled  for  and  unpaid. 
In  our  judgment,  there  was  not  an  authorized  call  made  upon  tiie  stock- 
holders until  the  entry  of  the  order  in  the  Richmond  chancery  court  on 
the  14th  of  December,  1880,  and  on  that  date,  as  is  niled  in  Hawkins  v. 
Glenn  and  Glenn  v.  Liggett,  supra,  the  statute  began  to  run  against  the  30 
per  cent,  assessment  then  ordered. 

It  has  already  been  determined  by  the  supreme  court,  in  the  case  last 
cited,  that,  under  the  provisions  of  the  Missouri  statute,  the  bringing  of 
the  suit  by  the  trustee  in  1884,  in  which  plaintiff  suffered  a  nonsuit,  and 
the  recommencement  thereof  within  a  year  from  such  nonsuit,  saved  the 
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bar  which  would  otherwise  have  arisen  tinder  the  statute,  in  tliat  the 
present  action  was  not  brought  until  more  than  five  years  after  the  entry 
of  the  decree  of  December  31,  1880.  The  conclusion  is  therefore  that 
the  trial  court  did  not  err  in  overruling  the  plea  of  the  statute  of  limita- 
tions. 

The  next  assignment  of  error  discussed  by  counsel  presents  the  ques- 
tion whether  the  stock  ledger  and  stock  transfer  books  of  the  corporation 
were  admissible  in  evidence  on  the  issue  whetlier  the  defendant  below 
was  a  stockholder  in  the  company.  It  cannot  be  questioned  tliat,  in  tlie 
ordinary  conduct  of  business  in  tiie  community,  books  of  this  character 
are  consulted  for  the  purpose  of  determining  who  are  the  owners  of  the 
stock  in  corporate  companies.  In  many  of  the  states,  sfcitutes  hav^been 
enacted  requiring  books  of  this  cliaracter  to  be  kept  for  the  inspection  of 
the  ])ublic,  and  it  is  also  a  recognized  rule  of  law  that  persons  whq 
knowingly  permit  their  names  to  appear  upon  the  books  of  a  company 
as  holders  of  stock  therein  may  be  estopped  from  proving  the  contrary, 
as  against  parties  who  have  acted  upon  the  faith  of  what  thus  appears 
upon  the  face  of  the  books  of  the  corporation.  On  principle  it  would 
seem  to  be  true  that  ordinarily  whatever  is  received  and  acted  upon  by 
the  business  community,  as  proper  evidence  of  a  given  feet,  may  be  ad- 
mitted in  evidence  when  the  exislence  of  the  fact  is  a  matter  to  be  proven 
in  the  trial  of  a  cause  in  court.  Thus  in  the  case  of  TumbvM  v.  Payaon, 
!)5U.  S.  418,  it  is  said: 

"Where  the  name  of  an  individual  appears  on  the  stock  book  of  a  corpora^ 
tloD  as  a  stockholder,  the  prima  facie  presumption  is  that  he  is  tlie  owner  of 
tlie  stock,  in  a  case  where  there  is  nothing  to  reb^t  that  presumption;  and,  in 
an  action  against  him  as  a  stockholder,  tlie  burden  of  proving  that  he  Is  not 
a  stockholder,  or  of  rebutting  that  presumption,  is  cast  upon  the  defendant." 

To  create  this  presumption,  it  must  appear  that  the  book  contains  the 
name  of  the  person  whom  it  is  claimed  is  a  stockholder.  In  other 
words,  it  must  be  shown  by  the  contents  of  the  stock  book,  or  by  ex- 
trinsic evidence,  or  by  both  combined,  that  the  name  found  in  the  book 
was  so  entered  therein  as  the  name  of  the  party  to  the  litigation.  What 
amount  of  evidence  may  be  needed  to  establish  this  necessary  connec- 
tion will,  of  course,  vary  with  circumstances.  The  trial  court  held  that 
in  this  case  the  plaintifl'  below  could  not  rely  upon  the  mere  identity  of 
name,  but  must  produce  other  evidence  sufficient  to  show  that  tlie  per- 
son sued  is  the  same  person  whose  name  is  registered  in  the  stock  booka. 
If  proper  evidence  of  thb  connecting  fact  was  produced,  then,  in  our 
judgment,  the  court  below  ruled  rightly  in  admitting  the  stock  books 
in  evidence. 

The  next  question  discussed  by  counsel  arises  upon  the  action  of  the 
trial  court  in  admitting  in  evidence  what  is  termed  the  "fee  contract," 
over  the  objection  that  the  same,  for  the  purpose  for  which  it  was  offerecl 
in  evidence,  was  a  privileged  pommunication  between  attorney  and 
client.  The  facts  touching  this  contract  appear  to  be  as  follows:  In 
the  year  1867  the  National  Express  &  Transportation  Company  drew  a 
number  of  drafts  upon  parties  residing  in  St.  Louis,  Mo.,  claimed  to  be 
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iiulebted  to  the  company  for  asfsessments  on  the  capital  stock,  and  de- 
livered thfse  (Iralts  to  the  Bank  of  Couiniercc  of  Baltimore,  Md.  To 
enforce  payment  of  these  drafts,  suits  were  brought  at  St.  Ix>ais,  some 
twenty  or  more  in  number,  in  the  name  of  the  Bank  of  Commerce,  one 
of  the  same  being  against  Liggett,  plaintiff  in  error  herein.  Messrs. 
Bogy,  Ewing  &  Holliday  were  associated  together  as  attorneys  for  the 
defendants  in  these  suits,  including  the  one  against  plaintiff  in  error. 
On  the  28 til  of  August,  1867,  the  following  agreement  was  signed  by 
plaintiff  in  error  and  other  parties  interested  as  defendants  in  the  suits 
brought  by  the  Bank  of  Commerce: 

"We.  the  undersigned,  desirous  of  resisting  any  further  paymeiit  to  the 
National  Express  and  Transportation  Company,  hereby  agree  to  pay  Bogy. 
Ewing  &  Holliday,  our  attorneys,  two  thousand  dollars,  they  to  be  at  all  ex- 
penses of  traveling,  and  to  defend  all  suits  brought  against  us  by  the  Bank 
of  Commerce  of  lialtimore,  or  by  the  said  express  company  or  its  receiver, 
for  any  calls  made  up  to  the  present  time.  The  expense  of  such  defense  to 
be  borne  by  us  pro  rata  on  the  amount  of  stock  subscribed  by  us  as  set  oppo- 
site our  names  herein,  and  no  assessment  to  be  made  or  defense  undertaken, 
imless  signatures  be  obtained  hereto  representing  fifteen  hundred  shares  of 
said  stock.  Said  pro  rata  at  no  lime  to  exceed  the  proportionate  share  of 
two  thousand  dollars  at  this,  the  time  of  our  signing.  Signed  at  St.  Louis, 
Mo.,  this  28th  day  of  August,  1867." 

This  contract  passed  into  the  personal  control  of  Mr.  Holliday,  who 
testified  that  he  acted  as  attorney  under  the  contract  for  Mr.  Liggett 
and  other  parties;  that  one  of  the  signers  thereof  was  one  W.  S.  Stew- 
art, who  subsequently  died,  and  in  1886  Mr.  Holliday  proved  up  his 
claim  for  fees  against  his  estate,  and,  as  a  voucher  therefor,  the  contract 
was  filed  by  Mr.  Holliday  in  the  probate  court  of  the  city  of  St.  Louis. 
It  also  appeared  in  the  evidence  that,  without  the  knowledge  of  Mr. 
Holliday,  counsel  for  plaintiff  in  the  present  action  had  procured  the 
contract  from  the  probate  court,  and  on  the  trial  of  this  cause  in  the 
court  below,  after  offering  evidence  tending  to  prove  the  genuineness  of 
the  signature  of  plaintiff  in  error  found  attached  thereto,  offered  the 
contract  as  an  admission  in  writing  made  by  plaintiff  in  error  to  the 
effect  that  he  was  a  stockholder  in  the  express  company,  holding  the 
number  of  shares  set  opposite  his  signature.  The  trial  court,  over  the 
objection  that  the  statements  in  the  agreement,  being  confidential  coni- 
niunicaticns  between  counsel  and  client,  were  privileged,  admitted  the 
same,  and  the  question  is  as  to  the  correctness  of  the  ruling. 

Counsel  in  their  briefs  have  discussed  at  some  length  the  provisions 
of  the  statute  of  Missouri  on  this  subject,  wliich  declares  that  an  attor- 
ney shall  not  be  permitted  to  testify  "concerning  any  communication 
made  to  him  by  his  client  in  that  relation  or  his  advice  thereon,  with- 
out the  consent  of  such  client."  In  view  of  the  decision  of  the  supreme 
court  in  Inturance  Go.  v.  Schacfer,  94  U.  S.  457,  it  would  seem  that  the 
provisions  of  the  state  statute  are  not  applicable  to  this  question  of  evi- 
dence when  the  same  arises  in  the  courts  of  the  Unite<l  States.  In  that 
case  it  was  urged  that,  under  the  laws  of  Ohio,  tlie  communication 
offered  in  evidence  was  not  privileged;  but  the  supreme  court  said  that — 
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"An  examination  of  the  Oliio  statutes  renders  it  doubtful  wliether  the  law 
is  as  the  defendant  contends;  but,  if  it  were,  the  court  did  right  to  exclude 
the  testimony.  The  laws  of  tlie  state  are  only  to  be  regarded  as  rulee  of  deci- 
sion in  the  courts  of  the  United  States  where  the  constitution,  treaties,  or 
Btatatfls  of  the  United  States  have  not  otherwise  provided.  When  the  latter 
speak,  they  are  controlling;  that  is  to  say,  on  all  subjects  on  which  it  is  com- 
petent for  them  to  speak.  There  can  be  no  doubt  that  it  is  competent  for 
congress  to  decl.ire  the  rules  of  evidence  which  shall  prevail  in  the  courts  of 
the  Unite<I  States  nut  affecting  rights  of  property,  and,  where  congress  has 
declared  the  rule,  the  state  law  is  silent.  Now,  the  competency  of  parties  as 
witnesses  in  the  federal  courts  depends  upon  the  act  of  congress  in  that  be- 
half passed  in  1864,  amended  in  1865,  and  ooilitied  in  Uev.  St.  ^858.  It  is 
not  derived  from  the  statute  of  Ohio,  and  is  not  subject  to  the  conditions  and 
qualilicittions  imposed  thereby.  The  only  conditions  and  qualifications  which 
congress  deemed  necessary  are  expressed  in  the  act  of  congress,  and  the  ad- 
mission in  evidence  of  previous  communications  to  counsel  is  not  one  of 
them;  and  it  is  to  be  hoped  that  it  will  not  soon  be  made  such.  The  protec- 
tion of  contidential  communications  made  to  professional  advisers  is  dictated 
by  a  wise  and  liberal  policy.  If  a  person  cannot  consult  his  legal  adviser 
without  being  liable  to  have  the  interview  made  public  the  next  day  by  an 
examination  enforced  by  the  courts,  the  law  would  be  little  short  of  despotic. 
It  wonld  be  a  prohibition  upon  professional  advice  and  iisslstance. " 

In  tlie  case  of  State  v.  Dawson,  90  Mo.  149,  1  S.  W.  Rep.  827,  the 
supreme  court  of  that  state  lield  that  the  section  of  the  state  statute 
•ilready  cited  is  only  declaratory  of  the  coniinoii  law;  that  "it  is  not  de- 
signed to,  nor  does  it,  narrow  the  common-law  privilege."  So  far, 
therefore,  as  the  particular  point  now  under  consideration  is  concerned, 
the  correctness  of  the  ruling  made  by  the  trinl  court  is  not  dependent 
upon  the  question  whether  the  state  statute  is  applicable  or  not.  The 
general  doctrine  upon  the  subject  is  fairly  stated  in  1  Wait,  Act.  & 
Dei.  p.  468,  in  the  following  terms: 

** It  is  the  general  rule  that  communications  between  attorney  and  client, 
in  reference  to  all  matters  which  are  the  proper  subject  of  professional  em- 
ployment, are  privileged.  This  includes  all  coramiinications  made  by  a  client 
to  his  attorney  or  counsel,  for  the  purposes  of  professional  advice  or  assist- 
ance, whether  such  advice  relates  to  a  suit  pending,  one  contemplated,  or  to 
any  other  matter  proper  for  such  advice  or  aid. " 

It  is  also  well  settled  that  the  privilege  is  for  the  benefit  and  protec- 
tion of  the  client.  Thus  it  is  said  by  the  supreme  court  in  Chirac  v. 
Reinicker,  11  Wheat.  280: 

"The  general  rule  is  not  disputed,  that  conSdential  communications  be- 
tween client  and  attorney  are  not  to  be  revealed  at  any  time.  The  privilege, 
indeed,  is  not  that  of  Che  attorney,  but  of  the  client,  and  it  is  indispensable 
for  the  purposes  of  private  justice.  Whatever  facts,  therefore,  are  commu- 
nicated by  a  client  to  counsel,  solely  on  account  of  that  relation,  such  coun- 
sel are  not  at  liberty,  even  if  they  wish,  to  disclose,  and  the  law  holds  their 
testimony  incompetent." 

Iq  considering  questions  of  this  kind,  regard  must  be  had  to  nature 
of  the  evidence  sought  to  be  elicited.  It  not  unfrequently  happens  that 
deeds,  contracts,  or  other  written  instruments  may  be  delivered  by  a 
client  to  an  attorney  under  such  circumstances  that,  the  attorney  cannot 
be  compelled  or  permitted  to  produce  the  same  iu  evidence  against  his 
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client  at  the  demand  of  an  adversary  party.  In  this  class  of  cases  the 
deed  or  other  written  instrument  is  not  itself  privilegetl.  It  is  merely 
the  possession  of  the  attorney  that  is  protected.  As  he  received  the  in- 
strument by  reason  of  the  confidential  relation  of  client  and  attorney,  he 
cannot  be  compelled  to  yield  up  such  possession  at  the  demand  of  an- 
other, nor  to  reveal  the  contents  of  the  paper.  In  such  cases,  however, 
it  is  open  to  the  other  party  to  prove,  by  any  other  competent  evidence, 
the  contents  of  the  paper  bucause  the  same  are  not,  in  and  of  them- 
selves, privileged.  The  decisions  in  this  class  of  cases  do  not  touch  the 
principle  that  is  involved  in  the  matter  of  confidential  communications, 
whether  oral  or  written,  passing;  between  client  and  counsel.  In  the  lat- 
ter instance,  the  privilege  attaches  to  the  communication  iteelf.  In  or- 
der that  there  may  be  perfect  confidence  established  between  client  and 
counsel,  and  upon  considerations  of  enlightened  public  policy,  the  rule 
has  been  established  that  the  client  may  freely  communicate  to  his  coun- 
sel all  facts  connected  with  the  subject  out  of  which  grows  the  relation 
in  question,  and  that  the  communication,  thus  confidentially  made,  can- 
not be  used  in  evidence  against  him,  unless  he  himself,  by  some  un- 
equivocal action  on  his  part,  deprives  the  communication  of  its  priv- 
ileged character,  and  thereby  renders  it  competent  evidence  ag<^inst  him- 
self. To  fairly  carry  out  the  real  purpose  of  the  rule,  it  must  be  held  that 
privileged  communications  are,  in  and  of  themselves,  incompetent,  re- 
gardless of  the  mere  manner  in  which  it  is  sought  to  put  them  in  evi- 
dence. It  is  argued  by  counsel  for  defendant  in  error  that  the  admis- 
sion contained  in  this  so-called  "Fee  Contract"  was  properly  admitted, 
because  it  was  produced  by  counsel  for  defendant  in  error,  and  not  by 
Mr.  Holliday,  in  whose  custody  it  originally  was,  and  that  there  was  no 
breach  of  duty  on  part  of  the  latter,  in  connection  with  the  procurement 
and  production  thereof,  by  counsel  for  the  trustee. 

The  admissibility  of  the  communication,  in  our  judgment,  is  not  de- 
pendent upon  the  manner  in  which  control  thereof  is  obtained  from  the 
counsel,  but  upon  the  inherent  character  of  the  communication  itself. 
If  the  admission  or  statement  sought  to  be  put  in  evidence  was  made  by 
leason  of  the  confidential  relation  existing  between  client  and  counsel,' 
it  becomes  a  privileged  conmiuoication,  and  as  such  it  is  not  competent 
evidence  against  the  client.  Its  competency  is  not  dependent  upon  the 
mere  manner  in  which  knowledge  thereof  may  be  obtained  from  coun- 
sel. Tiie  principle  forbidding  its  use  is  not  adopted  as  a  mere  rule 
of  professional  conduct  on  part  of  the  attorney.  It  confers  a  right  upon 
the  client  for  his  protection  and  advantage,  and  which  he  alone  is  au- 
thorized to  waive.  It  will  not  do  to  hold  that  the  communication  loses 
its  confidential  and  privileged  character  if  knowledge  thereof  can  be  ob- 
tained by  means  which  do  not  involve  the  counsel  in  a  breach  of4)rofes- 
sional  duty.  For  illustration,  a  letter  is  written  by  a  client  to  his  attor- 
ney containing  statements  of  a  privileged  nature.  The  counsel,  having 
this  letter  on  his  person,  meets  with  an  accident,  causing  his  death. 
Third  parties  in  this  way  become  possessed  of  the  letter,  and  from  them 
it  passes  to  the  possession  of  the  adversary  party.     Has  this  letter  lost 
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its  privileged  character  and  become  competent  evidence  against  the  writer, 
simply  Ijecause  it  passed  from  the  possession  of  his  counsel,  to  whom  it 
was  written,  without  fault  on  part  of  the  attorney?  Suppose  that,  upon 
a  trial  of  a  cause,  an  attorney  is  sworn  as  a  witness,  and  be  is  asked  to 
produce  a  letter  written  him  by  his  client.  He  refuses,  on  the  ground 
that  it  is  a  confidential  communication.  The  trial  court  overrules  the 
objection,  and  compels  the  production  of  the  letter,  which  is  filed  as 
part  of  the  evidence  in  the  cause.  An  appellate  court  reverses  the  ruling 
of  the  trial  court  on  this  question,  holding  that  the  letter  was  privileged, 
and  sends  the  case  back  for  a  new  trial.  On  the  second  hearing,  the 
attorney  is  not  called  as  a  witness,  but  the  clerk,  in  whose  custody  the 
letter  was  placed  on  the  first  trial,  is  pummoned  by  a  subpoena  duces 
tecum,  and  required  to  produce  the  letter  in  order  that  the  same  may  be' 
read  in  evidence.  Is  it  possible  that  this  letter,  being  a  confidential 
communication  between  client  and  counsel,  can  be  rightfully  put  in  ev- 
idence upon  the  theory  that  the  possession  thereof  was  obtained  without 
fault  on  part  of  the  attorney? 

The  argument,  founded  upon  the  assumption  that  the  admissibility 
of  confidential  communications  between  client  and  counsel  is  dependent 
solely  upon  considerations  of  the  duty  of  counsel  not  to  make  known 
that  which  was  communicated  to  him  professionally,  is,  in  our  judg- 
ment, faulty,  in  that  it  ignores  the  main  purpose  of  the  rule,  which  is 
that  the  client  shall  be  at  liberty  to  freely  communicate  to  his  attorney 
knowledge  of  all  matters  connected  with  the  business  in  hand  upon  the 
assurance  that  confidential  communications  thus  made  are  privileged 
and  cannot  be  Used  in  evidence  against  him,  unless  he  deprives  them 
of  their  privileged  character.  In  the  case  at  bar,  therefore,  the  question 
for  determination  is  whether  the  admissions  contained  in  the  so-called 
"Fee  Contract"  are  privileged.  If  they  were,  then  it  was  error  to  admit 
the  same  in  evidence,  even  though  it  may  be  true  that  possession  of  the 
contract  was  obtained  by  counsel  for  the  trustee  without  any  breach  of 
professional  duty  on  part  of  Mr.  Holliday. 

Extended  discussion  is  not  needed  to  show  that  the  admissions  con- 
tained in  this  contract  are  privileged.  Suppose  Mr.  Holliday  had  been 
called  as  a  witness  by  the  trustee  arid  he  had  testified  that  he  had  been 
retained  by  Mr.  Liggett  to  defend  him  against  all  suits  brought  against 
him  by  the  Bank  of  Commerce  of  Baltimore,  or  by  the  express  company 
or  its  receiver,  to  enforce  the  calls  up  to  that  date  made  upon  the  capital 
stock  of  the  company,  and  thereupon  coun.«el  fdr  the  trustee  had  hsked 
him  to  state  what  admissions  his  client  h.nd  made  to  him  in  regard  to 
ownership  of  stock  in  the  corporation  and  the  number  of  shares  held  bj- 
him,  certainly,  upon  objection  made,  it  would  have  been  held  that  ad- 
missions thus  made  were  privileged.  Tlie  fact  that  the  admissions 
sought  to  be  put  in  evidence  are  contained  in  a  letter  written  to  courisel, 
or  in  any  other  written  instrumeht,  does  not  change  their  character,  so 
long  as  it  appears  that  the  letter,  contract,  or  othet  writing  is  in  fact  a 
communication  between  client  and  counsel,  and  was  created  or  called 
into  existence  by  reason  of  that  relation.  •  - 
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The  main  ground  upon  which  the  trial  court  held  the  contract  admis- 
sible was  that  it  "contained  no  admissions  or  statements  ninde  by  a 
client  to  bis  attorney  with  a  view  of  obtaining  any  advice  thereon.  The 
contract  related  wholly  to  the  fee  that  should  be  paid,  and  the  propor- 
tions in  which  the  several  signers  should  contribute  to  its  payment.  It 
stands,  therefore,  on  the  same  basis  as  a  contract  made  bj'  the  defend- 
ants with  a  person  not  an  attorney,  in  relation  to  any  other  subject-mat- 
ter which  might  have  fallen  into  the  plaintifrs  hands."  The  contract 
to  pay  related  wholly  to  the  fee  to  be  paid  counsel,  but  the  admissions 
in  regard  to  the  ownership  of  stock  in  the  express  company,  which  is 
the  only  part  of  the  contract  sought  to  be  used  in  evidence  in  this  case, 
certainly  would  not  have  been  made,  unless  the  relation  of  client  and 
'  counsel  had  existed  between  the  parties;  neither  is  the  protection  of  the 
rule  limited  to  statements  made  by  a  client  for  the  purpose  of  obtaining 
advice  thereon  from  his  attorney.  A  client  may  state  the  facts  connected 
with  a  transaction  touching  wliicb  he  desires  the  professional  services 
of  counsel,  and  may  direct  the  action  he  wishes  to  have  taken,  and  the 
communications  thus  made  will  not  be  stripped  of  their  confidential 
character  simply  because  the  client  may  not  technically  ask  or  receive 
advice  in  regard  thereto  at  the  time  the  st:itements  are  made.  Under 
the  provisions  of  the  Missouri  statute,  as  well  as  under  the  common-law 
rule,  the  advice  given  by  counsel  is  privileged  as  well  as  the  conununi- 
cations  made  by  the  client ;  but  to  render  the  latter  privileged  it  is  not 
necessary  that  they  should  form  the  basis  for  the  giving  of  advice  on 
part  of  counsel.  Many  statements  of  fact  are  doubtless  made  by  clionts 
to  counsel,  by  reason  of  the  confidential  relation  existing  between  them, 
which  are  never  made  the  subject  of  consultation  nor  of  advice  on  part 
of  counsel,  nor  the  basis  for  professional  action,  but  they  are  nevertheless 
privilt^ed  communications,  because  they  owe  their  existence  to  the  rela- 
tion occupied  by  the  parties  when  they  were  made. 

The  conclusion  we  reacli  is  that  the  statements  or  admissions  con- 
tained in  the  so-called  "Fee  Contract,"  being  a  conmiunication  from 
client  to  counsel,  and  which  it  is  clear  would  not  have  been  made  had 
this  relation  not  existed  between  the  parties,  were,  when  the  same  were 
made,  confidential  and  privileged  ;  that  being  so,  they  were,  for  that 
reason,  not  competent  evidence  on  behalf  of  the  trustee  in  this  case,  it 
not  appearing  that  the  plaintiff"  in  error  had,  by  action  on  his  part,  de- 
prived them  of  their  privileged  character;  and  that  it  was  therefore  error 
to  admit  the  same  in  evidence  in  the  present  case. 

The  trial  court  relied  upon  the  admissions  contained  in  this  contract 
for  the  purpose  of  connecting  the  defendant  in  the  action  with  the  stock 
books  offered  in  evidence, — holding  that  under  the  circumstances  of  the 
case  the  plaintiff'  could  not  rely  upon  the  mere  identity  of  name,  as  a 
sufficient  identification  of  the  defendant  as  the  person  whose  name  ap- 
pears on  the  stock  books.  It  is  strongly  urged  in  argument  by  counsel 
Jor  the  trustee  that  the  production  of  the  stock  books  made  out  a  prima 
fade  case  against  the  defendant,  and  therefore  the  admission  of  the  in- 
competent evidence  is  not  such  an  error  as  requires  the  reversal  of  the 
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case.  Whether  the  mere  identity  of  name  is  sufficient  to  jnstifr  the  an- 
sun)ption  that  the  entry  in  the  books  refers  to  the  defendant  in  a  given 
case  may  be  dependent  upon  circumstances.  It  is  entirely  possible  that 
in  some  instances  the  entry  itself  may  be  such  as  to  point  with  sufficient 
certainty  to  the  defendant,  »>  that  the  trial  court  would  be  justified  in 
holding,  in  the  absence  of  contravening  evidence,  that  the  identification 
was  sufficiently  made  out;  but,  on  the  other  hand,  from  the  fact  that 
the  name  appearing  on  the  stock  books  is  one  common  to  several  persons 
in  the  community,  or  from  other  circumstances,  it  may  well  be  that  the 
trial  court  should  demand  some  evidence  of  identification  other  than 
that  appearing  upon  the  books.  In  this  case  we  do  not  have  before  us 
all  the  evidence  introduced,  and  we  cannot,  therefore,  say  that  from  all 
the  evidence  the  identity  of  the  defendant  with  the  person  whose  name 
appears  npon  the  stock  books  was  sufficiently  established.  It  was  a 
question  of  fact  to  be  determined  by  the  trial  court,  and  we  cannot  say 
that  the  evidence  adduced,  aside  from  that  which  we  hold  was  improp- 
erly admitted,  was  such  that  only  one  conclusion  could  be  reached 
thereon.  The  error  in  admitting  the  privileged  admissions  found  in  the 
soK»lled  "  Fee  Contract "  was  therefore  one  which  demands  a  reversal  of 
the  judgment  and  a  retrial  of  the  case  upon  its  merits. 

In  entering  up  judgment  on  the  assessments  sued  for,  the  trial  court 
allowed  interest  on  the  same  from  the  time  this  action  was  brought. 
The  trustee  moved  to  set  aside  this  judgment,  and  to  enter  a  new  judg- 
ment, including  interest  from  the  date  of  the  decrees  ordering  the  calls 
or  assessments;  which  motion  the  court  refused,  and  thereupon  the 
trustee  sued  out  a  writ  of  error  for  the  purpose  of.preseQting  this  ques- 
tion to  this  court.  In  Hmvkina  v.  Glenn,  131  U.  S.  319,  9  Sup.  Ct.  Rep. 
739,  the  supreme  court  cites  the  section  of  the  Code  of  Virginia,  which 
provides  that,  if  an  assessment  upon  shares  "be  not  paid  as  required  by 
the  president  and  directors,  the  same,  with  interest  thereon,  may  be  re- 
covered by  warrant,  action, or  motion  aa  aforesaid,"  and  states  that  "in- 
terest would  therefore  seem  chargeable  from  the  date  of  the  call."  The 
statute  of  Virginia  enacts  that  interest  is  recoverable  if  the  assessment  is 
not  paid  as  required  by  the  president  and  directors  of  the  corporation, 
or,  in  other  words,  interest  begins  to  run  from  the  time  fixed  for  pay- 
ment of  the  particular  call.  It  is  a'  well-settled  principle,  in  making 
assessments  upon  corporate  stocks,  that  there  must  be  equality  in  the 
burden  imposed  upon  the  stockholders.  The  time  when  a  given  as- 
sessment becomes  payable  may  depend  upon  the  provisions  of  the  charter 
or  by-laws  of  the  particular  corporation,  or  upon  the  terms  of  the  call 
itself,  or  possibly  on  the  practice  adopted  in  collecting  assessments  by 
the  parties  charged  with  that  duty.  Thus  the  charter  or  by-laws  of  a 
corporation  may  provide  that  all  assessments  shall  be  payable  in  a  cer- 
tain number  of  days  after  the  call  is  ordered,  or  after  notice  given  by 
publication  or  otherwise,  or,  if  the  charter  and  by-laws  are  silent  on  the 
subject,  the  calls  as  ordered  from  time  to  time  may  fix  the  date  of 
payment.  The  general  rule  of  law,  under  the  statute  of  Vii^inia,  is  that 
interest  is  recoverable  from  the  time  of  default  in  payment;  but  the 
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stockholder  is  not  in  default  until  the  date  when  the  particniar  call  re- 
quires payment  to  be  made.  Thus  the  time  when  interest  becomes 
chargeable  is  ordinarily  dependent  upon  a  question  of  fact  to  lie  deter- 
mined according  to  the  evidence  in  the  case.  To  determine  the  time 
when  the  calls  made  upon  the  capital  stock  of  the  National  Express 
&  Transportation  Company  became  payable,  so  as  to  create  a  default 
against  nonpaying  stockholders,  it  is  necessary  to  know  what  the  pro- 
visions of  the  charter  and  by-laws  may  be  upon  this  subject.  If,  upon 
the  production  thereof,  it  should  appear  that  they  are  silent  upon  the 
subject,  then,  under  the  terms  of  the  calls  themselves,  it  would  seem,  in 
the  language  of  the  supreme  court  in  Hawkins  v.  CHeim,  «upra,  that  inter- 
est is  chargeable  from  the  date  of  the  call.  The  record  before  us  does 
not  contain  the  complete  charter  and  by-laws  of  the  express  company. 
Whether  the  same  were  introduced  before  the  trial  court,  we  do  not  know. 
The  bill  of  exceptions  does  not  purport  to  set  forth  all  the  evidence 
introduced  on  the  trial,  but,  on  the  contrary,  affirms  that  it  contaips 
only  a  portion  thereof.  It  may  well  be,  therefore,  that  the  charter  and 
by-laws  were  in  evidence  before  the  trial  court,  and  that  the  provisions 
thereof  were  such  as  to  justify  the  ruling  made  on  this  question. 
Whether  there  is  error  in  the  ruling  depends  upon  the  state  of  facts 
made  to  appear  before  that  court,  and  we  do  not  think  we  are  sufficiently 
advised  upon  that  point  to  authorize  us  to  consider  the  question.  As 
it  does  not,  therefore,  affirmatively  appear  that  there  was  error  in  the 
ruling  complained  of,  the  same  must  be  affirmed. 

For  the  error  pointed  oat  in  the  admission  of  evidence  the  judgment  in 
reversed,  and  the  case  is  remanded  to  the  circuit  court  for  a  new  triaL 


Prixst  v.  Glenii. 
GuENM  V.  Priest. 


(Ofroutt  Court  of  Awtai»,  EiQhth  Ctroult    Jnne  18.  IBM,) 

No*.  77, 7S. 

L  CosroBJLTioKB— Aonom  von  Absessmbnts— Btisehob  or  BuMOKirnoH. 

In  an  aotlon  against  an  alleged  stockholder  in  tbe  "  National  Express  &  Transpeik 
tetion  Company,  "to  recover  an  assessment  on  tbe  stock,  a  contract  of  subscription 
to  the  stock  of  the  "National  Express  Company"  is  admissible  tn  prove  the  fact  of 
subscription,  when  it  appears  that  in  the  process  of  organiziitioD  there  was  a  change 
from  the  latter  to  the  former  name,  and  that  defendant  was  entered  on  the  stock 
hooka  of  the  former  a*  the  owner  of  certain  shares,  which  he  afterwards  assigned. 

t,  BaMB— A8SKSSME:ITS— LlABILITT  OF  ASSIONOK  OF  STOCK. 

tinder  Code  Va.  1860,  tit.  18,  o.  57,  and  Code  1878,  c.  S7,  an  assignor  of  shares  la  » 
eorporation  remains  liable  for  the  unpaid  portions  of  the  stock,  though  the  assignee 
•lAO  becomes  liable.  Hamilton  v.  Qlenit,  9  8.  E.  Rep.  129,  85  Va.  9(il;  McKim  T. 
Olenn,  8  Atl.  Rep.  180,  68  Md.  4T9;  and  Bambleton  v.  OUnn,  30  AU.  Rep.  US,  7S 
Md.  SSlr-followed.   :     . 

the  rule  that  a  stockholder  Is  not  liable  to  suit  for  unpaid  portions  of  the  capital 
'  stotSt  tiatQ  bn  authorized  ball  or  aissessioent  has  been  made  upon  the  stock  held  bv 
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him  •ppUea  tiBO  to  a  stockbolder  who  has  asilgned  his  stock,  and  limitation  'begins 
to  run  in  his  favor,  not  from  the  date  of  the  assignment,  but  from  the  maturity  of 
the  aaaeaement. 

t,  RaOOHDS  AS  Etidbkcb. 

A  plaintiff  who  uses  the  record  of  another  court  In  a  different  case  as  erldenoe  is 
not  Donnd  to  introduce  the  whole  record,  bat  only  so  much  as  sustains  the  Issnes 
in  his  behalf;  and.  If  th6  record  contains  matter  of  defense,  It  is  for  defendant  to 
iBtroduoe  the  same. 

Id  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Missouri. 

Action  by  John  Glenn,  trustee  of  the  National  Express  &  Transporta- 
tion Company,  against  John  G.  Priest,  to  recover  an  assessment  on  the 
stock  of  said  company.  Judgment  for  plaintiff,  alipwing  interest  from 
the  commencement  of  the  suit.  47  Fed.  Rep.  472.  ,  Subsequently  a 
motion  for  a  new  trial  was  denied.  48  Fed.  Rep.  19.  Both  parties 
bring  error.     Affirmed. 

W.  H.  Cloptan,QO.  H.  Knan,  on  the  brief,) for  plaintiff  in  error,  Priest. 

T.  K.  Skinker,  for  defendant  in  error,  Glenn. 

Before  Caldwell  and  Sanborn,  Circuit  Judges,  and  Shiras,  District 
Judge. 

Shiras,  District  Judge.  This  action  is  another  one  of  the  many  suits 
brought  by  John  Glenn,  as  trustee  appointed  by  the  chancery  court  of 
the  city  of  Richmond,  in  a  proceeding  instituted  in  that  court  on  be- 
half of  creditors  against  the  National  Express  &  Transportation  Com- 
pany, for  the  pnrpose  of  collecting  from  the  stockholders  of  such  corpo- 
ration assessments  made  upon  the  shares  of  the  capital  stock  by  decrees 
entered  by  the  Richmond  chancery  court  and  the  circuit  court  of  Hen- 
rico county,  Va.  For  a  full  statement  of  the  facts  connected  with  the 
litigation  reference  may  be  made  to  the  case  of  Liggett  v.  Glenn,  51  Fed. 
Rep.  381,  (decided  at  the  present  term  of  this  court.)  It  may  be  fur- 
ther stated  that,  since  the  preparation  of  the  opinion  in  that  cause,  the 
decision  of  the  supreme  court  of  the  United  States  in  Glenn  v.  Marbury, 
12  Sup.  Ct.  Rep.  914,  has  been  furnished  us  in  the  Advance  sheets  is- 
sued by  the  clerk,  which  decision  finally  settles  several  of  the  questions 
presented  by  the  writs  of  error  in  the  several  cases  pending  in  this  court, 
wherein  Glenn,  trustee,  is  a  party. 

By  the  rulings  made  by  the  supreme  court  in  Hawkins  v.  Glenn,  181 
U.  S.  319,  9  Sup.  Ct.  Rep.  739;  Glenn  ▼.  lAggett,  135  U.  S.  533,  10 
8np.  Ct.  Rep.  867;  and  Glenn  v.  Marbury,  145  U.  S.  499,  12  Sup.  Ct. 
Rep.  914, — it  has  been  determined  that  the  chancery  court  of  the  city  of 
Richmond  and  the  circuit  court  of  Henrico  county,  Va. ,  had  jurisdio- 
tion  of  the  creditors'  bill  filed  by  W.  W.  Glenn,  and  upon  his  death  re- 
vived by  other  parties;  that  the  proceedings  had  in  the  United  States 
circuit  court  for  the  eastern  district  of  Virginia,  in  the  suit  of  Reyncids 
T.  National  Ecp,  &  2Van«p.  Co.,  did  not  afiect  the  jurisdiction  of  the 
state  courts  above  named  over  the  case  pending  before  them,  nor  invali- 
date the  assessments  made  by  said  courts  ou  the  capital  stock  of  said 
corporation;  that  the  stockholders  are  deemed  to  be  privy  to  the  pro- 
v.6lF.no.7— 26 
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ceedings  taken  against  the  corporation,  in  such  sense  that  thej*  are 
bound  by  the  decrees  ordering  the  calls  upon  the  capital  stock,  and  can- 
not, in  the  actions  at  law  brought  to  enforce  payment  of  the  assessments 
made,  question  the  validity  of  the  calls  thus  made;  that  the  statute  of 
limitations  of  the  state  wherein  the  defendant  resides  did  not  begin  to 
run  against  the  rights  asserted  by  the  trustee  until  the  calls  for  the  30 
and  50  per  cent,  assessments  upon  the  capital  stock  had  matured. 

The  (irst  question  presented  by  the  assifjnment  of  errors  in  this  cause 
is  whether  the  trial  court  rightly  admitted  in  evidence  the  stock  sub- 
scription signed  by  the  plaintiff  in  error,  which  reads  as  follows:  "We, 
the  undersigned,  hereby  subscribe  the  amount  and  the  number  of  shares 
opposite  our  names  to  the  stock  of  the  National  Express  Company." 
The  contention  ife  that  this  does  not  show  a  subscription  to  the  stock  of 
the  National  Express  &  Transportation  Company.  In  the  absence  of 
explanatory  evidence,  showing  the  identity  of  the  company  described 
under  two  names,  this  objection  might  be  well  taken.  It  does  not  ap- 
pear that  there  were  two  corporations  in  fact,  but  only  that  in  the  pro- 
cess of  organizjition  there  was  a  change  in  the  corporate  name.  It  also 
appears  that  the  plaintiff  in  error  was  entered  on  the  stock  books  of  the 
National  Express  &  Transportation  Company  as  the  owner  of  50  shares 
in  that  company,  which  he  subsequently  assigned  to  other  parties.  Un- 
der these  circumstances,  the  exception  to  the  admissibility  of  the  stock 
subscription  is  without  merit. 

The  next  point  urged  is  that  it  was  error  to  admit  in  evidence  what 
purported  to  be  a  transcript  of  proceedings  had  in  the  chancery  court 
of  the  citj'  of  Richmond  in  the  case  of  Glmn's  Adm'rv.  Exjiress  Co.,  be- 
cause it  did  not  appear  that  the  same  contained  the  entire  record  in  that 
cause.  All  parts  of  the  proceedings  in  that  case  which  were  essential  to 
support  the  issues  on  behalf  of  the  trustee  in  this  cause  were  included 
in  the  transcript  objected  to,  and  we  can  conceive  of  no  good  purpose 
that  would  have  been  subserved  by  the  introduction  of  wholly  irrelevant 
matter.  If  there  were  portions  of  the  record  of  value  to  the  defendant 
below,  it  was  oi)en  to  him  to  introduce  the  same;  and  therefore  the  ob- 
jection urged  to  the  record  introduced,  that  it  was  partial  only,  cannot 
be  sustained,  when  it  is  not  pointed  out  that  any  part  of  the  record 
omitted  was  necessary  to  sustain  the  issues  on  behalf  of  the  plaintiff 
below. 

The  claim  made  that  in  this  case  tlie  defendant  below  was  entitled  to 
be  informed,  by  the  record  offered  in  evidence  of  the  disposition  made 
by  the  trustee  of  the  moneys  collected  by  him,  and  touching  any  com- 
promises made  with  other  stockholders  under  the  authority  of  the  courts 
in  Virginia,  does  not  seem  well  founded.  These  arc  matters  under  the 
control  of  the  court  having  charge  of  the  business  of  winding  up  the  af- 
fairs of  the  company;  but  if  this  be  not  the  case,  still  these  facts  are 
matters  of  defense,  and  it  was  not  incumbent  upon  the  plaintiff  below 
to  introduce  evidence  thereon,  even  though  it  might  form  part  of  the 
proceedings  had  in  the  chancery  case  pending  in  the  Virginia  courts. 

It  is  next  claimed  that  the  trial  court  erred  in  holding  that  the  statute 
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of  limitations  of  tfae  state  of  Missouri  did  not  begin  to  run  io  favor  of 
the  defendant  below  until  the  date  of  the  assessments  made  by  the  chan- 
cery court  of  Richuiond  and  the  circuit  court  of  Henrico  county,  upon 
the  ground  that  the  defendant  assigned  his  stock  to  other  parties  in  1886, 
such  assignment  being  entered  upon  the  books  of  the  corporation,  and 
therefore,  as  to  him,  the  statute  began  to  run  from  the  date  of  the  as- 
signment, and  not  from  the  dates  of  the  decrees  ordering  the  calls  upon 
the  stock.  It  has  been  settled  that,  under  the  provisions  of  the  statute 
of  Virginia,  (Code  1860,  tit.  18,  c.  57,  and  Code  1873,  c.  57,)  an  as- 
signor of  shares  in  a  corporation  remains  liable  for  the  unpaid  portions 
of  the  stock  assigned,  althougli  the  assignee  becomes  also  liable.  H(im- 
ilton  V.  Glenn,  85  Va.  901,  9  S.  E.  Uep.  129;  McKim  v.  Glenn,  66  Md. 
479,  8  Atl.  Rep.  130;  Hambhton  v.  Glenn,  72  .Md.  331,  20  Ati.  Uep.  115. 
It  is  likewise  settled  that  a  stockliolder  is  not  liable  to  suit  for  the  un- 
paid portions  of  the  capital  stock  held  by  him  until  an  authorized  call 
or  assessment  has  been  made  upon  the  stock.  ScoviU  v.  Thayer,  105  U. 
S.  143;  Hawkins  v.  Glenn,  131  U.  S.  319,  9  Sup.  Ct.  Rep.  739.  A  cause 
or  right  of  action  did  not,  therefore,  arise  agjyust  the  plaintiff  in  error 
upon  his  liability  to  respond  t<)  calls  lawfully  made  for  the  portions  of 
the  stock  remaining  unpaid  when  he  assigned  the  same  until  the  30  and 
50  per  cent,  assessments  upon  the  stock  came  due  under  the  terms  of 
the  decrees  authorizing  the  same,  and,  necessarily,  t,he  statute  of  limita- 
tions did  not  b^in  to  run  until  the  right  of  action  had  been  called  into 
being.  The  fact  that  the  defendant  below  had  assigned  his  stock  does 
not  change  the  rule  in  this  respect.  Under  the  provisions  of  the  statute 
of  Virginia,  the  assignor  remains  liable  to  respond  to  all  lawful  calls 
upon  the  stock  assigned  by  him.  The  fact  that  he  has  assigned  the 
same  does  not,  however,  create  a  right  of  action  against  him  for  the  un- 
paid portion  of  the  stock.  Neitlier  the  corporation,  nor  a  court  acting 
in  its  place,  can  call  upon  him  for  payment,  except  by  virtue  of  a  gen- 
eral assessment  made  equally  upon  all  the  shares  of  stock.  The  statute 
of  limitations  of  the  state  of  Missouri  certainly  cannot  bar  the  right  of  a 
Virginia  corporation  to  make  assessments  upon  its  capital  stock,  or  of  a 
court  of  Virginia  to  do  so  in  place  of  the  corporation,  when  the  affairs 
of  the  compan)'  are  being  wound  up  by  due  process  of  law.  When  tlie 
cause  of  action  was  created  against  tlie  defendant  by  the  making  the  as- 
sessment, then,  and  not  till  then,  the  statute  of  Missouri  began  to  run 
in  favor  of  the  defendant,  he  being  a  citizen  of  that  state,  as  against  the 
cause  of  action  created  by  the  assessment.  If  the  contention  of  plain- 
tiff in  error  in  this  regard  were  well  founded,  we  would  have  the  anom- 
aly presented  of  the  rights  of  the  corporation  and  its  creditors  being 
barred  by  the  lapse  of  time,  and  yet  no  legal  remedy  existing  for  the  en- 
forcement of  such  rights  during  the  time  the  statute  was  running.  In 
our  judgment,  the  ruling  of  the  trial  court,  on  this  as  well  as  the  other 
questions  involved  in  the  cause,  was  correct,  and  the  judgment  is  ther&- 
fore  affirmed. 

By  the  writ  of  error  taken  by  the  plaintiff  below  there  is  presented 
the  question  of  when  interest  became  assessable  upon  the  calls  made 
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npon  the  stock.  The  record  is  the  same  as  that  considered  in  lAggett  v. 
Qtenn,  51  Fed.  Rep.  381,  and  for  the  reasons  therein  stated  the  Judg- 
m«at  of  the  court  below  must  be  sustained.    Affirmed. 


DOBSHEIMEB  V.  GlENN. 

Glenn  v.  Dobsheimeb. 

{CWeuU  Court  of  Appeal*,  Eighth  Circuit,   Jnne  19,  VS3%.) 

No*.  79,80. 

1.  AmiX/— HAKMLua  Ekror— Etidenob. 

In  an  action  to  recover  an  assessment  on  the  stock  of  a  corporation,  tried  to  the 
eonrt  without  a  ]nry,  a  privileged  communication  was  erroneously  admitted  to  prore 
that  the  defendant  was  a  stockholder.  The  court  held  that  he  was  a  stockholder, 
but  the  findings  of  fact  showed  that  this  doclsion  was  based  upon  other  competent 
evidence.  Held,  that  the  admission  of  the  privileged  oommuntoation  was  harmleas 
error.    Liggett  v.  Olenn,  61  Fed.  Rep.  831,  distinguished. 

X   COKPORATIONS — ASBESSMENT  ON   STOCK— LlJflTATlONS. 

Each  call  for  unpaid  subscriptions  to  the  stock  of  a  corporation  gives  rise  to  a 
■eparate  cause  of  action  from  the  time  of  default  thereunder,  and  a  refusal  to  pay 
a  draft  for  the  first  call  cannot  be  considered  as  a  denial  of  liability  under  all  future 
calls,  so  as  to  set  the  statute  of  limitations  running  as  against  them. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Missouri. 

Action  by  John  Glenn,  trustee  of  the  National  Express  &  Transporta- 
tion Company,  against  Lewis  Dorsheimer,  to  recover  an  assessment  on 
the  capital  stock  of  said  company.  Judgment  for  plaintiff  allowing  in- 
terest from  the  commencement  of  the  suit.  47  Fed.  Rep.  472.  A  mo- 
tion for  a  new  trial  was  afterwards  denied.  48  Fed.  Rep.  19.  Both 
parties  bring  error.     Affirmed. 

W.  H.  Clopbm,  for  plaintiff  in  error,  Dorsheimer. 

T.  K.  Skinker^  for  defendant  in  error,  Glenn. 

Before  Caldwell  and  Sanbobn,  Circuit  Judges,  and  Shibab,  District 
Judge. 

Shibas,  District  Judge.  Substantially  all  the  questions  arising  in 
this  case  upoii  the  writs  of  error  sued  out  by  both  parties  have  been  con- 
sidered by  this  court  in  the  cases  of  lAggetl  v.  Glenn,  51  Fed.  Rep.  381, 
and  Priest  v.  Glenn,  Id.  400,  (decided  at  the  present  term.) 

On  the  trial  in  the  circuit  court  there  was  introduced  in  evidence, 
over  objection  made,  a  contract  entered  into  between  the  plaintiff  in  er- 
ror and  bis  counsel,  in  regard  to  the  fees  to  be  charged  for  defending 
suits  brought  to  enforce  calls  made  upon  the  capital  stock  of  the  Na> 
tionai  Express  &  Transportation  Company.  In  Liggett  v.  Qlam  we.  Iield 
that  the  admissions  contained  in  this  instrument  were  privileged,  being 
aonfidential  oommunicatioos  between  client  and  counsel.     It  was  thera- 
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fore  error  to  permit  the  introduction  thereof.  There  waa,  however, 
other  evidence  introduced  in  this  cause,  including  the  testimony  of  the 
defendant,  sufficient  to  prove  his  connection  with  the  company;  and  in 
the  opinion  and  findings  of  fact  filed  by  the  learned  judge  who  tried  the 
case,  a  jnry  having  been  waived,  it  appears  that  the  court  based  its  find- 
ings of  fact  in  this  case  upon  the  other  evidence  properly  before  the 
courN  and  therefore  it  sufficiently  appears  that  the  error  in  admitting 
the  "Fee  Contract"  waa  not  in  any  sense  prejudicial  to  the  plaintiff  in 
error,  and  does  not  require  a  reversal  of  the  judgment  of  the  trial  court. 
Upon  the  defense  of  the  statute  of  limitations  it  is  urged  that  the  fact 
that,  in  1866,  the  defendant  below  refused  to  pay  a  draft  draWh  by  the 
company  on  him  for  an  assessment  made  before  August  10,  1866,  must 
be  held  to  have  been  a  denial  of  any  liability  to  respond  to  all  further 
calls  upon  the  subscription  made  by  him  to  the  capital  stock  of  the  cor- 
poration. The  draft  was  merely  a  demand  upon  him  to  pay  the  amount 
of  the  calb  then  due.  The  statute  has  run  against  the  calls  represented 
by  the  draft,  but  not  against  those  subsequently  made.  There  is  noth- 
ing in  the  facts  of  this  case  to  distinguish  it  from  Hawkins  v.  Glenn,  131 
U.  S.  319,  9  Sup.  Ct.  Rep.  739,  wherein  it  is  held  that  statutes  of  limi- 
tation do  not  commence  to  run  as  against  subscriptions  to  stock  payable 
as  called  for,  until  a  call  or  its  equivalent  has  been  had  and  default 
thereunder  has  arisen.  Each  caD,  lawfully  made,  creates  a  distinct 
cause  of  action  against  the  several  stockholders,  and  a  refusal  to  pay  one 
call  does  not  set  the  statute  running  against  the  liability  for  the  portion 
of  the  stock  remaining  uncalled  for.  The  judgment  of  the  circnit  court 
is  affirmed  on  nil  the  questions  presented  by  the  writs  of  error  sued  Out 
by  both  plaintiff  and  defendant  below. 


Priest  v.  Glenn. 
Glenn  v.  Priest. 


(Ofmttt  Court  t^  AppeaU,  Etohth  Circuit    June  18, 1899.) 

Mm.  81,  83. 

L  COKPOIUTIOHS — AOTION  FOR  ASSESSMENTS— ReS  JuDrCATA. 

Id  an  action  to  recover  an  assessment  on  the  stock  of  a  corporation,  »  deelsiOD 
that  the  cause  of  action  was  barred  by  limitatioa  is  no  bar  to  a  subsequent  action 
between  the  same  parties  to  recover  a  subsequent  assessment. 

I    BaMB — LTMITiTIOSB — RUNSJNO  OP  STATUTE. 

The  Ifissonri  statnta  of  limitations,  requiring;  the  presentation  of  claims  against 
the  estates  of  deceased  persons  wlthin^wo  years  from  the  publication  of  notice  of 
the  appointment  of  an  executor  or  administrator,  does  not  begin  to  run  in  favor  of 
the  estate  in  respect  to  unpaid  subscriptions  to  the  stook  of  »  corporation  until  a 
cause  of  action  ia  created  by  a  eall  for  such  subscription. 

In  Error  to  the  Circait  Court  of  the  United  States  for.  the  Eastern  Dis- 
trict of  Missouri. 

Action  by  John  Glenn,  trustee  of  the  National  Express  &  Transporta- 
tion Company,  against  John  G.  Priest,  as  executor  of  Daniel  G.  Taylor, 
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deceased,  to  recover  the  second  assessment  on  the  stock  of  the  said  cor- 
poration. In  a  prior  action  to  recover  the  first  call,  the  court  held  that 
the  suit  was  barred  by  the  statute  of  limitation.  See  23  Fed.  Rep.  695, 
and  24  Fed.  Rep.  536.  In  the  present  case  judgment  was  rendered  for 
plaintiff,  allowing  interest  from  the  date  of  suit.  47  Fed.  Rep.  472. 
Subsequently  a  motion  for  a  new  trial  was  denied.  48  Fed.  Rep.  19. 
Both  parties  bring  error.     Affirmed. 

H'.  H.  Clopton,  for  plaintiff  in  eri"or,  Priest. 

T.  K.  Skinker,  for  defendant  in  error,  Glenn. 

Before  Caldwell  and  Sanborn,  Circuit  Judges,  and  Shiras,  District 
Judge. 

Shiras,  District  Judge.  Upon  the  face  of  the  record  in  this  cause  it 
appears  that  John  G.  Priest,  plaintiff  in  error,  was  duly  appointed  ex- 
ecutor of  the  last  will  of  Daniel  G.  Taylor,  deceased,  on  the  14th  of  Oc- 
tober, 1878,  and  notice  of  such  appointment  was  given  as  required  by 
the  statutes  of  Missouri;  that  the  present  action  against  said  executor 
was  brought  in  the  United  States  circuit  court  for  the  eastern  district  of 
Missouri  on  the  16th  day  of  March,  1888,  by  John  Glenn,  trustee,  for 
the  purpose  of  enforcing  against  the  estate  of  said  Daniel  G.  Taylor  the 
collection  of  an  assessment  of  50  per  cent,  made  upon  the  capital  stock 
of  the  National  Express  &  Transportation  Company,  by  virtue  of  a  de- 
cree entered  by  the  circuit  court  of  Henrico  county,  Va. ,  on  the  26th  day 
of  March,  1886,  under  the  circumstances  set  forth  in  detail  in  the  opin- 
ion filed  by  this  court  in  Liggett  v.  Glean,  51  Fed.  Rep.  381,  (at  tlie 
present  term,)  it  being  claimed  thatsaid  Daniel  G.  Taylor  had  subscribed 
for  50  shares,  of  $100  each,  of  tlie  capital  stock  of  said  corporation. 
Nearly  all  the  errors  assigned  in  tliis  cause  are  identical  with  those  pre- 
sented in  the  cases  of  LtygetS,  v.  QUnn,  supra;  Priest  v.  Olenn,  51  Fed. 
Rep.  400,  and  Dorsheimerv.  (?ten)i,  Id.404,  (decided  at  the  present  term,) 
and  the  rulings  made  in  those  cases  decide  all  the  questions,  save  two, 
presented  by  the  record  in  this  cause. 

It  appears  that  in  September,  1884,  the  defendant  in  error  brought  a 
suit  in  equity  in  the  United  States  circuit  court  for  the  eastern  district 
of  Missouri  against  the  present  plaintiff  in  error,  to  enforce  payment  of 
an  assessment  for  30  per  cent,  made  by  the  chancery  court  of  the  city  of 
Richmond,  upon  the  capital  stock  of  the  National  Express  &  Transpor- 
tation Company,  under  date  of  December  14,  1880,  upon  the  same  sul)- 
scription  to  the  capital  stock  of  the  company  made  by  Daniel  G.  Tay- 
lor, which  forms  the  basis  of  the  present  action.  Upon  demurrer  to  the 
bill,  the  court  held  that  the  statute  of  the  state  of  Missouri  was  a  bar  to 
the  suit,  and  dismissed  the  bill.  'J^e  judgment  of  the  court  in  that  case 
remains  in  force,  no  appeal  having  been  taken  therefrom.  By  the  sub- 
sequent ruling  oi  the  supreme  court  of  the  United  States  in  Hawkins  v. 
Qlenn,  131  U.  S.  319,  9  Sup.  Ct.  Rep.  739,  it  appears  that  the  view 
taken  of  the  law  by  the  circuit  court,  and  upon  which  was  based  the 
judgment  dismissing  the  bill,  was  erroneous. 
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On  t>»e  trial  of  this  cau«<»,  the  plaintiff  asked  leave  to  file  an  amend- 
ment to  the  answer,  pleading  the  judgment  in  the  former  case  as  a  bar 
to  the  present  action,  it  being  admitted  that  the  judgment  in  that  case 
was  based  solely  on  the  statute  of  limitations.  The  court  below  refused 
the  motion  for  leave  to  amend,  and  this  action  of  the  court  is  assigned 
as  error. 

In  our  judgment,  the  proceedings  had  in  the  former  case  for  the  re- 
covery of  the  first  call  made  for  30  per  cent,  upon  the  stock  are  not  a 
bar  to  the  present  action.  The  judgment,  though  it  now  appears  to  have 
been  based  upon  an  erroneous  view  of  the  law  applicable  to  the  case,  is 
nevertheless  a  valid  judgment,  and  concludes  the  trustee  as  to  the  assess- 
ment which  formed  the  subject-matter  of  that  suit.  It  does  not,  how- 
ever, settle  the  rights  of  the  parties  growing  out  of  the  subsequent  call 
upon  the  stock  for  50  per  cent.  The  bill  filed  in  that  case  averred  that 
Taylor  had  subscribed  to  the  capital  stock  of  the  company,  and  that  as 
a  stockholder  he  was  liable  for  the  unpaid  portions  of  the  stock.  The 
demurrer  filed  to  the  bill  admitted  the  facts  charged.  If  in  that  case  an 
issue  of  fact  had  been  tendered  upon  the  question  whether  Taylor  had 
subscribed  for  the  stock  or  other  like  matter,  which,  if  found  in  favor  of 
Taylor,  would  show  that  he  never  had  been  a  stockholder,  and  hence 
would  not  be  liable  for  any  calls  made  upon  the  stock,  it  might  well  be 
that  an  adjudication  on  such  an  issue  would  bar  the  right  of  the  trustee 
to  again  assert  that  he  was  a  stockholder  and  liable  to  respond  as  such 
to  other  calls  upon  the  stock.  No  such  issue,  however,  was  prescnteti 
or  determined  on  the  demurrer  to  the  bill.  All  that  was  held  in  sup- 
port of  the  demurrer  was  that  the  trustee  had  slept  upon  his  right  to 
enforce  the  call  for  30  per  cent,  made  in  December,  1880,  for  such  a 
length  of  time  that  the  bar  of  the  Missouri  statute  was  available  to  the 
defendant.  The  present  action  is  not  based  upon  the  call  of  December, 
1880,  but  upon  that  made  in  March,  1886,  which,  it  will  be  noted,  was 
nearly  a  year  after  the  decision  was  rendered  in  the  equity  case  based 
upon  the  30  per  cent.  call. 

It  is  well  settled  that  a  right  of  action  against  the  stockholder  does  not 
arise  until  a  lawful  call  has  been  made,  and  it  would  certainly  be  a  curi- 
ous ruling  to  hold  that  an  adjudication  to  the  effect  that  a  call  made  in 
1880  waa  barred  by  lapse  of  time  was  an  adjudication  on  the  right  to  re- 
cover a  call  made  in  1886.  It  might  as  well  be  claimed  that  a  judgment 
in  favor  of  defendant  in  the  suit  upon  the  first  assessment  upon  a  plea 
of  p>ayment  would  be  an  adjudication  barring  the  right  to  recover  on  the 
second  assessment.  Suppose  Taylor  had  given  two  promissory  notes  in 
payment  of  property  purchased,  one  coining  due  in  December,  1880, 
and  the  other  in  March,  1886.  To  a  suit  on  the  first  note  a  plea  of  the 
statute  of  limitations  is  interposed  and  sustained.  After  the  maturity 
of  the  second  note  an  action  is  brought  thereon.  Could  the  judgment 
in  the  case  to  recover  on  the  first  note  be  pleaded  in  bar  of  the  second 
action?  Clearly  not.  The  causes  of  action  would  be  different,  and  the 
record  would  not  show  any  ground  of  estoppel.     If  in  the  suit  upon  the 
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first  note  an  issue  had  been  made  and  determined  w;iich  proved  that 
the  contract  of  purchase  was  void,  so  that  the  notes  were  witiiout  con- 
sideration and  not  binding  upon  the  maimer,  such  detenuiuation  and 
judgment  might  be  pleaded  in  bar  or  by  way  of  estoppel  to  an  action  on 
tiie  second  note,  because  the  issue  would  be  identical.  In  the  supposed 
case  the  point  adjudicated  would  be  tlie  invalidity  of  tiie  contract  of  pur- 
chase, and  consequent  voidability  of  the  notes  based  thereon.  If,  how- 
ever, the  issue  made  in  the  action  on  the  first  note  was  that  the  time 
elapsing  since  a  cause  of  action  had  arisen  thereon  was  such  that  under 
the  statute  no  action  thereon  could  be  maintained,  it  is  apparent  that 
the  issue  made  and  point  decided  in  that  case  could  not  be  involved  in 
the  suit  upon  tlie  second  note,  because  th6  latter  did  not  become  due  for 
years  after  the  maturity  of  the  second  note.  When  the  call  for  30  per 
cent,  made  in  December,  1880,  bepame  due  and  payable,  that  matured 
the  liability  of  the  .stockholders  for  the  amount  each  one  would  owe  upon 
the  shares  lield  by  him,  in  such  sense  that  a  rigiit  of  action  then  accrued 
to  the  corporation  or  the  tru.stee  which  was  enforceable  in  a  court  of  law. 
That  fact  started  the  running  of  the  statute  of  limitations  against  the 
right  of  action  then  accruing,  but  not  against  assessments  not  then  made. 
The  statute  runs  against  the  right  to  enforce  calls  made,  but  not  against 
the  right  to  make  calls  for  the  unpaid  portions  of  the  stock  when  need 
therefor  may  arise. 

Id  our  judgment,  the  trial  court  rightly  refused  leave  to  amenu  the 
answer  in  this  case  by  setting  up  as  a  bar  the  adjudication  in  the  action 
to  recover  the  30  per  cent,  assessment,  for  the  reason  that  the  same  is 
not  in  any  sense  an  adjudication  upon  the  right  to  recover  the  subsequent 
assessment  made  in  1886.  The  second  point  made  in  argument  of  coun- 
sel for  plaintifi"  in  error  is  that  the  statute  of  Missouri  requiring  the  pres- 
entation of  claims  against  estates  of  deceased  persons  within  two  years 
of  the  publication  of  notice  of  the  appointment  of  the  executor  or  ad- 
ministrator bars  recovery  in  their  cause. 

This  action  was  brought  within  two  years  after  the  cause  of  action  was 
created  by  the  assessment  made  in  March,  1886,  and,  according  to  the 
construction  placed  upon  this  statute  by  the  supreme  court  of  Missouri, 
the  two-year  period  does  not  begin  to  run  until  the  right  of  action  has 
accrued.  Miller  v.  Woodward,  8  Mo.  169;  Jameson  v.  Jameson,  72  Mo. 
640;  Tmny  v.  Txidey,  80  Mo.  668.  The  bar  of  the  statute  had  not, 
therefore,  become  complete  when  the  action  was  commenced.  The  judg- 
ment of  the  trial  court  is  therefore  affirmed,  not  only  upon  the  questions 
presented  on  the  record  submitted  on  behalf  of  the  defendant  below,  but 
also  upon  the  question  of  the  time  when  interest  became  due  presented 
upon  the  record  filed  by  the  plaintiS'  below.  See  Liggett  v.  Glenn,  51 
Fed.  Rep.  381. 

Afiirmed. 
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Taussig  et  al.  v.  Glenn, 
Glenn  v.  Taussig  et  al. 

(Circuit  Court  of  Appeals,  Eighth  CireuU.    June  13, 1893.) 

Nos.  71,  72. 

1.  CoRPORAWOHg— Stock— Aonoss  for  Assesbmevts— Evidrsck  or  StTBSCRrPTtoir— 
Stock  Lesoeii. 

The  name  Tanssiog,  Livingston  &  Co.  is  not  idem  sotuin»  with  Taussig,  Liv- 
ingston Sc,  Co.,  and  the  entry  o(  the  former  on  the  stock  boolcs  of  a  corporation,  tn 
the  handwriting  of  its  treasurer,  is  not  competent  evidence  that  the  latter  firm,  or 
any  of  its  members,  arc  stockholders  or  subscrilicrs  to  the  stoclc  of  the  corporation, 
when  unsupported  by  any  evidence  tending  to  identify  the  name  with  the  firm, 
especially  after  the  lapse  of  35  year*  and  the  death  of  the  members  of  the  firm. 

3.  8am  K. 

A  draft  drawn  by  the  treasurer  of  the  corporation  on  the  Arm  of  Taussl;,  Living- 
stoo  &  Co.  about  the  time  of  the  allegod  subsoriptlon,  but  which  did  not  correspond 
m  date  with  any  requisition  entered  in  the  subscription  account,  could  have  no 
tendency  to  identify  the  firm  as  having  made  tho  subscription,  when  there  was  no 
evidence  that  the  draft  had  ever  been  called  to  its  attention. 

3.  Samb— BriST  ASD  Secondart  Evidence. 

In  an  action  against  the  executors  of  a  deceased  member  of  a  firm  to  recover  an 
assessment  on  the  stock  of  a  corporation,  the  complaint  allogod  that  the  firm  sub- 
8crii]€d  and  agreed  to  pay  for  the  stock,  and  thereby  became  stockholders.  De- 
fendants specitically  denied  each  of  these  allegations.  Held  that,  as  tho  issue  was 
as  to  the  fact  of  subscription,  the  best  evidence  was  the  written  subscription  itself, 
and,  until  it  was  produced  or  accounted  for,  the  stock  ledger  of  the  corporation  was 
inadmissible. 

4.  Cadsbs  op  Actjo:<— Recovbrt. 

The  action  being  brought  soleh'  upon  the  written  contract  of  subscription,  a  re- 
covery must  be  had  upon  that  in'strumont  or  not  at  all;  for  suit  cannot  oe  brought 
on  one  cause  of  action,  and  a  recovery  had  upon  another. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern  Ju- 
dicial District  of  Missouri. 

Action  by  John  Glenn,  trustee  of  the  National  Express  &  Transporta- 
tion Company,  against  John  J.  Taussig  and  George  \V.  Taussig,  execu- 
tors of  Charles  Taussig,  and  Jane  Taussig,  executrix-  of  Morris  Taussig, 
to  recover  an  assessment  on  the  stock  of  said  corporation.  Judgment 
for  plaintiff,  allowing  interest  from  the  date  of  the  suit.  Both  parties 
bring  error.     Reversed. 

For  former  report,  see  47  Fed.  Rep.  472. 

George  W.  Tautdg,  for  plaintiffs  in  error,  Taussig  and  others. 

Thomax  K.  Skinker,  for  defendant  in  error,  Glenn. 

Before  C.4.ldwell  and  Sanbobn»  Circuit  Judges,  and  Shiras,  District 
Judge. 

Sanborn,  Circuit  Judge.  These  two  cases  are  brought  to  this  court 
upon  writs  of  error  to  reverse  the  same  judgment.  The  defendant  in 
error,  John  Glenn,  was  the  plaintiff  below,  and  the  other  parties  were 
defendants,  and  in  this  opinion  will  be  so  designated.     The  plaintiff. 
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John  Glenn,  as  trustee  of  the  National  Express  &  Transportation  C!om- 
pany,  a  corporation,  brought  suit  in  the  court  below  against  Charles 
Taussig  and  Morris  Taussig  to  recover  alleged  unpaid  subscriptions  of 
the  copartnership  of  Taussig,  Livingston  &  Co.,  which  was  composed 
of  Charles  Taussig,  Morris  Taussig,  and  J.  H.  Livingston,  to  the  capital 
stock  of  the  corporation.  After  the  commencement  of  the  action  Charles 
Taussig  and  Morris  Taussig  died,  and  John  J.  Taussig  and  George  W. 
Taussig,  executors  of  Charles  Taussig,  and  Jane  Taussig,  executrix  of 
Morris  Taussig,  were,  before  the  trial  below,  substituted  for  their  de- 
ceased testators.  After  stating  the  citizenship  of  the  parties  and  the 
names  of  the  members  of  the  firm  of  Taussig,  Livingston  &  Co.,  the 
plaintiff  made  the  following  allegation  in  his  amended  petition :    , 

"And  for  cause  of  action  states  that  the  defendants  in  their  said  firm  name 
heretofore  subscritnad  for  one  hundred  sliares  of  the  capital  stoclc  of  the  Na- 
tional Express  and  Transportation  Company,  a  body  corporate  of  the  state 
of  Virginia,  duly  incorporated  under  tlie  laws  tliereof  pursuant  to  an  act  of 
the  general  assembly  of  said  state  approved  December  12,  1865,  entitled  'An 
act  to  amend  and  re-enact  an  act  to  incorporate  the  Southern,  Kxpreas  Com- 
pany, pa.ssed  March  12,  1801,  and  to  incorporate  the  Xational  Express  and 
Transportation  Compiiny;'  and  thereby  agreed  to  be  liable  to  said  company, 
and  undertook  and  promised  to  pay  said  company,  for  each  and  every  share 
so  subscribed  for  by  said  defendants,  the  sum  of  one  hundred  dollars,  in  such 
installments  and  at  such  times  as  said  defendant  might  be  lawfully  called 
upon  and  required  to  pay  the  same,  according  to  the  legal  tenor  and  efFect  of 
the  laws  under  which  said  company  was  so  incorporated  and  said  subscrip- 
tions to  said  stock  made  by  said  defendant,  whereby,  and  by  force  of  said  sub- 
flcriptioD,  said  defendants  became  and  were  received  and  admitted  as  a  stock- 
holder in  said  company,  and  undertook  to  sue  and  be  sued,  implead  and  be 
impleaded,  contract  and  be  contracted  with,  in  said  corporate  name,  as  to  all 
matters  touching  and  affecting  the  property,  rights,  and  obligations  of  said 
corporation." 

The  defendants  in  their  answer  to  this  all^ation  of  the  petition 
averred: 

"That  no  subscription  to  any  capital  stock  of  said  company  was  made  by 
Charles  Taussig  or  Taussig,  Livingston  &  Co.,  or  by  Morris  Taussig,  or  by 
any  one  in  their  behalf,  or  with  their  consent,  as  alleged;  that  in  1865  Charles 
Taussig,  Morris  Taussig,  and  J.  H.  Livingston  were  partners  in  business  as 
Taussig,  Livingston  &  Co.,  at  St.  J/Ouis,  Mo.;  that  the  sole  purpose  of  said 
partnersliip  was  to  buy  and  sell  wool,  hides,  fur,  and  beeswax;  that  it  was 
no  part  of  the  business  of  said  firm  to  subscribe  to  the  capital  stock  of  said 
Transportation  &  Express  Company  in  Virginia  or  elsewhere;  that  no  sub- 
scription was  ever  made  by  such  firm,  as  is  alleged  in  the  amended  petition ; 
that  no  such  alleged  subscription  was  within  the  purposes  or  scope  of  said 
partnership;  and  defendants  deny  that  any  partnership  existed  between 
Charles  and  Morris  Taussig  and  J.  H.  Livingston,  as  alleged  in  said  amended 
petition,  for  any  of  the  purposes  alleged  in  said  petition." 

The  action  was  tried  before  the  judge  without  a  jury,  and,  upoa  the 
trial  of  the  issue  made  by  the  foregoing  allegations  of  the  pleadings, 
the  plaintiff,  after  he  had  introduced  in  evidence,  without  objection,  an 
unpaid  draft  in  tlic  following  words  and  figures: 
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"BALTrsfote,  August  10,  1866. 

"Ten  days  after  sight  pay  to  the  order  of  the  Bank  of  Commerce  'five  hun- 
dred dollars,  value  received,  and  charge  to  the  account  of  assessment  on  cap- 
ital stodc.  J.  V.  H.  Allen.  Treasurer  Nat.  Ex.  &  T.  Co. 

:" Taussig.  Litfingaton  ^  Co.,  at.  Louts,  Mo. 

[Indorsed:]  "Tauasig,  Livingston  <t  Co.,  16  Sept..  1866:  Pay  Tlilrd 
Natl.  Bank  of  St.  Louis  or  order.  C.  H.<  C*tucart,  Asst.  Cash.. " 

— offered  in  evidence  a  pj^e  of  the  stock  ledger  of  the  corporation,  of  which 
the  following  is  a  copy: 

TAKSsiKs.  Livingston  a.  go.  st.  louis. 


DMt. 


To  Wliom 
Tr»iii»- 
terrcd. 


Tr»n»-'CertIf- 


No. 


icate 
No. 


Num- 
ber of 

Shureii. 


Reqnl- 

SitlOD 

Drawn. 


Deto. 
1SS6. 


iTrftnu-Ccrllf 


From  Whom      ter 
Traosffrred.     No. 


Apl.  IS     Conipany. 
Jul;  61 


Icatti 
No. 


775 
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IM 
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Drawn 


1,000 
SOO 


To  this  the  defendants  duly  objected,  but  the  court  admitted  this  evi- 
dence, and  this  ruling  is  assigned  for  error.  There  were  other  issues 
tried,  and  other  assignments  of  error,  but,  in  the  view  we  take  of  this 
assignment,  it  is  not  necessary  to  notice  them  in  arriving  at  a  decision 
of  this  case,  and  they  are  considered  and  determined  in  Liggett  v.  Glean, 
51  Fed.  Rep.  381,  (decided  at  this  term.)  All  the  issues  were  found 
for  the  plaintiff  by  the  court  below,  and  judgment  entered  against  the 
defendants  for  $10,489.36,  to  reverse  which  the  defendants  below  sued 
out  a  writ  of  error  in  the  case  first  above  entitled. 

The  plaintiff  prayed  the  court  to  declare  the  law  to  be  that  he  was  en- 
titled to  interest  on  the  calls  for  the  unpaid  subscriptions  which  were 
made  by  decrees  of  competent  courts  in  Virginia  in  an  action  against  the 
corporation  based  on  a  creditors'  bill,  from  the  respective  dates  of  such 
decrees;  but  the  court  held  he  was  entitled  to  interest  from  the  com- 
mencement of  the  pending  suit  only,  and  to  reverse  this  ruling  he  sued 
out  his  writ  of  error.  This  question  is  not  material  to  the  deci-sion  of 
this  case,  and  has  been  considered  and  determined  in  the  case  of  Liggett 
V.  Glenn,  mpra,  and  will  not  be  again  noticed  here. 

"Tanssing,  Livingston  &  Co."  is  not  idem  .'xmans  with  "Taussig,  Liv- 
ingston &  Co., "and  an  entry  in  the  stock  ledger  of  a  corporation  of  the 
former  name  is  not  competent  evidence  that  the  latter  firm,  or  any  of  its 
members,  were  stockholders  or  subscribers  to  the  stock  of  the  corpora- 
tion. McClaskey  v.  Barr,  45  Fed.  Rep.  151;  King  v.  Shakespeare,  10 
East,  83;  Whitwell  v.  Bennett,  3  Bos.  &  P.  559;  Chawherlain  v.  Bhdgett, 
96  Mo.  482,  10  S.  W.  Rej).  44;  Broxcn  v.  State,  11  S.  W.  Rep.  1022; 
Skeltm  V.  SackeU,  91  Mo.  377,  3  S.  W.  Rep.  874:  Robsmi  v.  Thoiims,  55 
Mo.  582;  Brotherline  v.  Hammond,  69  Pa.  St.  128;  Troyer  v.  Wood,  96 
Mo.  478,  10  S.  W.  Rep.  42;  Wfielen  v.  Weaver,  93  Mo.  430,  6  S.  W. 
Rep.  220;  Parchman  v.  Slate,  2  Tex.  App.  238;  Aeicferiucifc  v.  State, 
21  Tex.  App.  320;  Atwood  v.  Landis,  22  Minn.  558.  •  The  rule  that, 
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"  where  the  name  of  an  individual  appears  on  the  stock  book  of  a 
corporation  as  a  stockholder,  the  prima  Jade  presumption  is  that  he  is 
the  owner  of  the  stock,  in  a  case  where  there  is  nothing  to  rebut  that 
presumption;  and,  in  Enaction  against  him  as  a  stockholder,  the  bur- 
den of  proving  that  he  is  not  a  stockhdder,  or  of  rebutting  that  pre- 
sumption, is  cast  upon  the  defendant."  TuriibvU  v.  Payson,  96  U.  S. 
421,  is  an  exception  to  two  general  rules  of  evidence,  viz.:  To  the  rule 
that  a  party  to  a  contract  may  not,  unless  authorized  so  to  do  by  statute, 
in  the  absence  of  and  without  the  knowledge  of  his  adversary,  manufac- 
ture written  evidence  of  the  contract  in  controversy  which  can  be  ad- 
mitted in  evidence  to  prove  the  contract  without  the  oath  of  the  writer 
or  the  admission  or  ratification  of  the  opposing  party,  and  to  the  rule 
that  the  burden  of  proof  is  on  him  who  alleges  the  existence  of  a  con- 
tract that  is  denied  to  prove  some  act  or  admission  of  his  adversary  con- 
senting to  or  ratifying  it.  The  general  observance  of  these  rules  is  impor- 
tant to  the  protection  of  the  property  rights  of  every  citizen, — how  im- 
portant is  perhaps  well  illustrateid  in  the  case  at  bar. 

Here  the  representative  of  an  insolvent  corporation  alleges  that  the  firm 
of  Taussig,  Livingston  &  Co.,  of  which  the  testators  of  defendants  were 
members,  subscribed  to  the  stock  of  this  corporation  in  18(j6j  and  in 
support  of  this  allegation  no  written  subscription  of  theirs  is  produced, 
none  is  proved  to  have  existed  and  to  have  been  lost,  no  act  or  admis- 
sion of  any  member  of  tlie  old  firm,  which  was  dissolved  nearly  20 
years  ago  and  whose  members  are  dead,  is  proved  or  attempted  to  be 
proved,  and  the  only  evidence  to  support  the  allegation  is  this  entry  io 
the  stock  ledger  ot  the  corporation,  and  the  fact  that  it  is  in  the  hand- 
writing of  one  Allen,  who  was  once  the  treasurer  of  the  corporation,  and 
who  is  neither  produced  nor  accounted  for.  The  diflBculty  of  rebutting 
the  presumption  arising  from  such  an  entry  after  the  lapse  of  25  years, 
and  after  tlie  death  of  the  alleged  subscribers,  is  obvious,  and  admon- 
ishes us  that  the  rule  adopted  by  the  supreme  court  of  the  United  States, 
liolding  such  entries  competent  evidence  against  those  whose  individual 
names  appear  as  stockholders  on  the  stock  book  of  the  corporation,  ought 
not  to  be  enlarged  or  extended  beyond  its  ternja.  The  great  inconven- 
ience of  establishing,  by  production  of  the  original  subscription,  con- 
tracts and  assignments  of  stock,  the  relations  of  stockholders  scattered 
throughout  the  nation  to  large  corporations,  together  with  the  fact  that 
tlie  originiU  certificates  of  stock  are  presumptively  in  the  i>osses.sion  of  the 
stockholders,  has  undoubtedly  had  much  influence  in  establishing  this 
rule,  and  it  should  not  be  extended  so  far  as  to  result,  not  only  in 
greater  inconvenience,  but  in  injustice  to  those  who  are  alleged  to  be 
stockholders.  It  should  not  be  extended  so  far  as  to  charge  those  as 
stockholders  whose  names  do  not  appear  on  the  stock  book  of  the  corpo- 
ration, because  other  names  that  one  might  surmise  were  intended  for, 
but  are  not,  theirs,  are  found  on  the  book. 

The  draft  of  .\ugust  10,  1866,  did  not  tend  to  prove  that  the  corpo- 
ration referred  to  Taussig,  Livingston  &  Co.,  by  tlie  account  against 
Tanssing,  Livingston  &  Co.,  because  it  did  not  correspond  in  date  with 
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any  requisition  entered  in  that  account;  moreover,  therewas  no  evidence 
that  this  draft  was  ever  brought  to  the  attention  of  Taussig,  Livingston 
&  Co.  in  any  way,  so  that  it  was  without  probative  force  against  the  de- 
fendants. The  name  of  "Tanssing,  Livingston  &  Cu."  was  not  the  name 
of  the  firm  plaintiff  sought  to  charge  in  this  action;  it  was  not  idemwnans 
with  that  name;  it  was  not  spelled  in  the  same  way  as  was  that  name; 
and  it  was  not  in  any  way,  by  the  evidence  or  testimony,  identified  or 
connected  with  that  firm.  Under  these  circumstances  it  was  error  to  ad- 
mit the  entr}-  upon  the  stock  book  under  this  name  as  evidence  against 
tlie  defendants. 

Moreover,  when  it  was  offered  in  evidence  this  entry  in  the  stock  book 
was  not  competent  evidence  under  the  pleadings.  The  plaintiflTs  alle- 
gation was  that  Taussig,  Livingston  &  Co.  subscribed  and  agreed  topay 
for  this  stock,  and  thereby  became  stockholders.  The  defendants  denied 
that  that  firm  ever  subscribed  or  agreed  to  pay  for  any  such  stock.  The 
only  issue  here  was  whether  or  not  Taussig,  Livingston  &  Co.  ever  sub- 
scribed for  this  stock.  Manifestly  the  best  evidence  of  this  fact  was 
the  written  subscription  itself,  and  until  this  was  produced,  or  its  ab- 
sence accounted  for,  the  stock  ledger  was,  at  best,  but  secondary  evi- 
dence of  the  subscription,  and  was  incompetent.  The  plaintiff  can- 
not escape  from  this  rule  of  evidence  after  pleading,  as  he  did,  the 
contract  of  subscription  as  the  basis  of  his  action,  by  virtue  of  which 
alone  he  alleged  this  firm  became  a  stockholder,  by  pxitting  the  stock 
ledger  in  evidence  on  the  trial  to  prove  that  the  firm  was  once  n  stock- 
holder. 

This  action  was  based  on  the  written  contract  of  subscription,  and 
nothing  else;  hence  a  recovery  must  be  had  upon  that  instrument  or  not 
at  all.  Suit  can  not  be  brought  upon  one  cause  of  action  and  recovery 
Md  upon  another.  Clement  v.  Yeates,  69  Mo.  623;  Slix  v.  Mattheics,  75  Mo. 
\)6,  100;  WeUv.  PosUn,  77  Mo.  284,  287;  Sumner  v.  Rogers,  90  Mo.  324, 
329,  2  S.  W.  Rep.  476;  Carson  v.  Oummings,  69  Mo.  325;  Kemp  v.  Fos- 
ter, 22  Mo.  App.  643;  Price  v.  Railroad  Co.,  40  Mo.  App.  189.  The 
judgment  below  is  reversed,  and  the  cause  remanded,  with  instructions 
to  grant  a  new  trial. 
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Erhardt,  Collector,  v.  Ullman  rf  oL 

(Circuit  Court  of  Appeulg,  Second  Circuit    July  30,  1892.) 

1.  Customs  Duties— Actions  to  Recovkii  Excess— Ivsthcctioxs— Metal  Bctioss. 
Plaintiffs  having  imported  certain  buttons  composed  partly  of  braas  and  partly 
of  tin,  the  collector  imposed  a  duty  of  4.t  per  cent  nd  viilorem  under  the  reslduarj' 
clause  of  the  metal  schedule  (C)  of  the  tariff  act  of  1883.  Plaintiffs  sued  for  an  al- 
leged excess,  claiming  that  the  buttons  were  dutiable  under  the  clause  of  Schedule 
N  which  places  a  duty  of  25  per  cent,  on  buttons  not  specially  enumerated,  not  in- 
cluding brass,  gilt,  or  silk  buttons.  Plaintiffs  introduced  evidence  tending  to  show 
that  "brass  buttons"  had  a  commercial  meaning,  which  included  most,  but  not  all, 
buttons  made  of  brass;  that  certain  buttons  made  of  bi-ass,  but  gilded,  were  known 
as  "gilt  buttons;"  and  that  the  buttons  imported  liy  plaintiffs  were  known  as 
"fancy  metal  buttons.  "  Uefendant  gave  evidence  tending  to  show  that  there  was 
no  difference  between  the  trade  meaning  and  the  popular  meaning  of  "brass  but~ 
tons. "  Held,  that  the  court  properly  charged  that,  if  the  buttons  in  question  were 
DOt  brass  buttons,  according  to  the  trade  meaning,  a  verdict  should  be  returned  for 
plaintiffs;  otherwise  for  defendant. 

S.  Same— Etidexce — Haumless  Khhok. 

Defendant  having  introduced  witnesses  who  testified  that  the  term  "brass  btit- 
tons"  had  no  different  meaning  in  trade  than  in  common  parlance,  the  court  per- 
mitted them  on  cross-examination  to  be  asked  what  they  understood  the  term  to 
mean  in  common  parlance.  Each  answered  that  it  meant  buttons  composed  prin- 
cipally of  brass.  Held  that,  while  the  definition  of  terms  having  no  special  mean- 
ing is  a  matt«r  of  law,  this  testimony  was  harmless,  because  the  definition  given 
by  the  witnesses  was  precisely  that  which  the  court  would  have  given,  and  also 
because  the  jury  were  instructed  to  return  a  verdict  for  defendant  unlesq  the  im- 
portations were  not  brass  buttons  according  to  the  commercial  meaning  of  the 
term. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York. 

Action  by  Louis  Ullman  and  others  against  Joel  B.  Erhardt,  as  col- 
lector of  the  port  of  Mew  York,  to  recover  duties  paid  under  protest. 
Verdict  and  judgment  for  plaintiffs.  Defendant  brings  error.  Af- 
firmed. 

Edward  Mitchell,  U.  S.  Atty.,  and  Charles  Duane  Baker,  Asst.  U.  S. 
Atty.,  for  plaintiff  in  error. 

Wm.  Wickham  Smith,  for  defendant  in  error. 

Before  Wallace  and  Shipman,  Circuit  Judges. 

Wallace,  Circuit  Judge.  This  is  a  writ  of  error  by  the  defendant 
in  the  court  below  to  review  a  judgment  of  the  circuit  court  for  the 
plaintiffs,  entered  upon  the  verdict  of  a  jury.  The  action  was  brought 
to  recover  duties  alleged  to  have  been  illegally  exacted  by  the  defendant 
as  collector  of  the  port  of  New  York  upon  importations  of  merchandise 
by  the  plaintiffs  in  1888,  consisting  of  metal  buttons,  composed  partly 
of  brass  and  partly  of  tin.  The  collector  assessed  a  duty  upon  the  mer- 
chandise as  manufactures  of  metal  under  the  clause  of  Schedule  0  uf 
the  tariff  act  of  March  3,  1883,  which  reads  as  follows: 

"MHnufactures.  articles,  or  wares  not  specially  enumerated  or  provided  for 
in  this  act,  composed  wholly  or  in  part  of  iron,  steel,  copper,  lead,  nickel, 
pewter,  tin,  zinc,  gold,  silver,  platinum,  or  any  other  metal,  and  whether 
partly  or  wholly  manufactured,  45  per  centum  ad  valorem." 
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The  plaintiffs  recovered  apon  the  theory  that  the  duty  should  have 
been  assessed  under  the  clause  of  Schedule  N  of  the  same  act,  which 
reads  as  follows: 

"Buttons  and  button  molds,  not  specially  enumerated  or  provided  for  in 
tliis  act.  not  including  brass,  gilt,  or  silk  buttons,  25  per  centum  ad  va- 
lorem." 

Evidence  was  given  for  the  plaintiffs  upon  the  trial  tending  to  show 
that  at  and  prior  to  the  time  of  the  passage  of  the  act  brass  buttons 
were  a  well-known  article  of  trade  and  commerce  in  this  country ;  that 
the  term  "brass  buttons,"  as  commercially  used,  covered  many  kinds 
of  buttons  made  of  brass,  but  not  all  kinds  ;  that  there  were  buttons 
made  of  brass,  but  gilded,  and  these  were  commercially  known  as  "gilt 
buttons ;"  and  that  buttons  like  those  imported  by  the  plaintiffs  were 
known  to  the  trade  as  "fancy  metal  buttons,"  and  not  as  "brass  but- 
tons." The  defendant  gave  evidence  tending  to  show  that  prior  to  and 
at  the  time  of  the  passage  of  the  act  there  was  no  distinction  between 
the  trade  meaning  of  the  tenn  and  its  meaning  in  common  acceptation. 
The  trial  judge  instructed  the  jury,  in  substance,  that  if  they  found  that 
the  importations  in  suit  were  not  brass  buttons,  according  to  the  mean- 
ing of  that  term  as  it  was  understood  in  trade  and  commerce  in  this 
country  at  the  time  of  the  passage  of  the  tariff  act,  the  -plaintiffs  were 
entitled  to  a  verdict;  otherwise  the  defendant  should  have  a  verdict. 

Inasmuch  as  it  was  not  claimed  that  the  importations  were  gilt  but- 
tons or  silk  buttons,  but  were  buttons  of  which  the  material  was  tin  and 
brass,  the  plaintiffs  were  entitled  to  recover,  unless  the  importations 
should  have  been  classified  as  brass  buttons,  and,  as  such,  not  included 
in  the  general  enumeration  of  Schedule  N.  If,  at  the  time  the  act  was 
passed,  there  were  no  articles  connnercially  designated  as  "brass  but- 
tons" by  dealers  in  this  country,  then,  doubtless,  all  buttons  made  of 
brass,  or  of  brass  as  a  component  material  of  principal  value,  would  fall 
within  the  class  not  included  in  the  enumeration  of  Schedule  N. 
But  if  there  were  such  articles,  it  must  be  presumed  that  congress  re- 
ferred to  them,  because  in  construing  statutes  imposing  duties  upon 
imported  articles  it  is  only  when  a  given  article  is  found  not  to  have 
had  a  commercial  designation  at  the  time  of  the  enactment  that  resort 
is  to  be  had  to  other  definition.  One  of  the  more  recent  cases  in  which 
this  familiar  rule  of  construction  is  reiterated  is  Rohertaon  v.  Sahmon, 
130  U.  S.  412,  9  Sup.  Ct.  Rep.  559,  in  which  the  court  useid  this  lan- 
guage; 

"The  commercial  designation,  as  we  have  frequently  decided,  is  the  first 
and  most  important  designation  to  be  itscertained  in  settling  the  meaning 
and  application  of  tbe  tariff  laws.  *  *  *  But  if  the  conimerciid  designa- 
tion fails  to  give  an  article  its  proper  place  in  the  classification  of  tbe  law, 
then  resort  must  necessarily  be  had  to  the  common  designation." 

It  is  said  in  the  still  more  recent  case  of  Twine  Co.  v.  WorthingUm,  141 
TJ.  S.  468,  12  Sup.  Ct.  Rep.  55: 

"In  fixing  tbe  classification  of  goods  for  tbe  payment  of  duties  the  name  or 
designation  of  the  goods  is  to  be  uuderstooJ  in  its  known  commercial  sense. 
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and  their  denomination  in  tlie  inaiket  will  control  their  classification  with* 
out  regard  to  their  scientiflc  desif^nation,  the  material  of  which  they  may  be 
made,  or  the  use  to  which  they  may  be  applied." 

The  trial  judge  submitted  to  the  jury  tlie  only  questions  of  fiict  which 
were  in  the  case.  The  only  l^itiniate  bearing  of  the  evidence  intro- 
duced by  the  defendant  was  its  tendency  to  show  that  the  importations 
had  no  commercial  designation.  If  there  was  no  commercial  designa- 
tion, the  plaintifis  bad  no  case;  and  this  was  the  issue  distiuctlj'  left 
to  the  jury  by  the  instructions  of  the  judge.  It  was  clearly  correct  to 
receive  testimony  in  behalf  of  the  plaintiffs  as  to  the  meaning  of  the  term 
"brass  buttons"  in  trade  and  commerce,  and  it  would  have  been  error 
to  instruct  the  jury,  as  requested,  in  effect,  by  the  defendant,  to  ignore 
that  testimony.  There  is  therefore  no  merit  in  the  assignment  of  error 
respecting  the  instructions  given  and,  refused  by  the  trial  judge. 

The  remaining  assignments  of  error  relate  to  the  reception  of  testi- 
mony. The  defendant  introduced  witnesses  who  testified  that  the  term 
"brass  buttons"  did  not  have  any  different  meaning  in  trade  and  com- 
merce than  it  had  in  common  parlance.  Thereupon  the  witnesses  were 
permitted,  on  cross-examination,  under  objection  and  exception  by  the 
defendant,  to  state  what  they  understood  the  term  to  mean  in  common 
parlance.  Each  of  them  testified  that  he  understood  it  to  mean  but- 
tons made  principally  of  brass.  Although  these  statements  were  not 
of  any  value  except  as  affording  a  test  of  the  intelligence  of  the  wit- 
nesses, because  the  definition  of  terms  having  no  special  meaning  is  a 
matter  of  law,  they  were  innocuous,  both  because  the  definition  of  the 
witnesses  was  precisely  that  which  the  court  would  have  given  to  the 
jury,  and  also  because  the  jury  were  instructed  that  the  defendant  was 
entitled  to  a  verdict  unless  the  importations  were  not  brass  buttons  ac- 
cording to  the  commercial  meaning  of  the  term. 

The  judgment  is  aflirmed. 


United  States  v.  Fifteen  Barrett  of  Distilled  Spirits. 

(Dis(rict  Court,  D.  Kentucky.    April  13, 1892.) 

CodTOMS  Duties— False  Entribs — IsroRMATiox  of  Poufkiture. 

Where  an  information  of  forfeiture  of  certain  spirits,  on  the  (rroand  that  thej 
were  imported  in  violation  of  Rev.  8L  J  2S64,  charges,  among  other  tbinKS,  that 
the  said  spirits  were  imported  by  means  of  an  entry  which  was  false,  in  that  it 
stated  that  the  spirits  were  "  American  whisky  reimported  in  the  same  condition 
as  when  exported, "  it  is  eood  as  to  this  specific  allegation. 

Same— ISDEFISITENESS— WOHDS  OF  Statcte. 

An  article  Is  bad  for  indellniteness  which  charges  a  violation  of  that  section  in 
the  general  terms  of  the  statute  as  follows,  namely:  That  said  spirits  were  en- 
tcroQ  by  the  owner,  consignee,  or  agent  knowingly,  "by  means  of  the  said  Invoice, 
which  was  then  a  false  invoice,  and  by  means  then  and  there  of  a  falsa  certificate 
of  a  consul,  vice  consul,  or  commercial  agent;  and  by  means  of  the  said  invoioe, 
which  then  and  there  did  not  contain  a  true  statement  of  all  the  particnlars  therein 
required  by  the  statutes  of  the  United  States,  and  by  means  then  and  there  of 
other  false  and  fraudulent  documents  and  papers,  and  by  means  of  other  false  and 
fraudulent  practices  and  appliances. " 
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3L  Samb. 

Articles  charging  in  like  manoer,  in  the  general  words  o{  the  statute,  a  Tiolation 
of  Act  June  lU.  1»U0,  i  9,  and  alleging  the  use  of  all  the  means  prohibited  by  the 
statute,  by  all  the  possible  persons,  are  likewise  bad  for  indeflniteness. 

At  Law.     Information  filed  August  21,  1891,  as  follows: 

To  the  Honorable,  the  Jttdge  of  the  District  Court  of  the  United  States/or 
the  District  of  Kentucky,  sitting  at  Louisville,  Ky. :  Be  it  remembered  fnat 
on  the  21st  day  of  August,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  ninety-one,  comes  George  W.  Jolly,  the  attorney  for  the  United 
States  in  the  district  of  Kentucky,  to  prosecute  a  civil  action  in  which  the 
United  States  is  concerned,  and  informs  the  court  that  the  United  States  of 
America  hereby  brings  this  suit  against  certain  property  and  mercliandise, 
described  as  follows,  to  wit:  Fifteen  barrels  of  distilled  spirits,  marked  aud 
numbered  as  follows:  12,010,  12,011,  12.012,  12,013,  12.015.  12,016,  12,018, 
12,019,  12,020,  12,021,  12,022,  12,028.  12,027,  12.031,  and  12.032.  and  con- 
taining  five  hundred  and  two  taxable  gallons  of  distilled  spirits,  being  within 
the  district  of  Kentucky,  in  the  custody  of  D.  H.  Collier,  of  Louisville,  Ky., 
as  an  officer  of  the  customs  of  the  United  States,  to  wit,  aa  surveyor  of  the 
port  of  Louisville,  in  the  district  of  Kentucky,  which  said  goods  and  mer- 
chandise, to  wit,  said  fifteen  barrels  uf  distilled  spirits,  the  said  D.  K.  Col- 
lier, on  the  fifth  and  sixth  days  of  .June,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  ninety-one,  within  said  district  of  Kentucky,  being 
then  and  there  such  surveyor  as  aforesaid,  did  sei/^  on  land  and  secure  as 
liable  to  seizure  and  forfeiture  to  the  United  Slates  by  virtue  of  certain  acts 
of  congress  of  the  United  States  respecting  the  revenue;  and  that  said  sur- 
veyor, hitherto  having  retained  the  said  goods  and  merchandise,  to  wit,  said 
fifteen  barrels  of  distilled  spirits,  in  his  custody  within  the  district  of  Ken- 
tacky,  as  forfeited  as  aforesaid,  has  caused  this  suit  to  be  commenced  upon 
the  said  seizure,  and  to  be  prosecuted  for  the  sai<l  forfeiture.  And  the  said 
attorney  for  the  United  States  in  that  behalf  doth  articulately  propound  the 
matters  relied  on  as  grounds  and  causes  of  the  said  forfeiture,  as  follows,  to 
wit: 

For  that  on  or  about  the  22d  day  of  September,  in  the  year  of  our  Loiti 
one  thousand  eight  hundred  and  ninety,  the  said  goods  and  merchandise,  to 
wit,  said  fifteen  barrels  of  distilled  apirits,  were  imported  and  brought  into 
the  United  Stiites.  to  wit,  ihto  the  port  of  New  York,  at  the  city  of  New 
York,  in  the  United  States  of  America,  from  IlHinllton,  Bermuda,  a  foreign 
port  or  place,  in  a  ship  or  vessel  called  the  Orinoco,  and  transported  from 
the  said  port  of  Xew  York  thence  to  the  port  of  Louisville,  in  the  district 
and  state  of  Kentucky,  by  railroad,  and  were  so  imported  subject  to  the  pay- 
ment of  specific  duties  to  the  United  States. 

For  that  afterwards,  to  wit,  on  the  22d  day  of  September,  in  the  year  of 
our  lAyrA  one  thousand  eight  hundred  and  ninety,  at  the  otfice  of  the  collector 
of  the  said  district  of  the  city  of  New  York,  in  the  city  of  New  York,  an  en- 
try in  writing  of  the  said  goods  and  merchandise,  to  wit,  the  said  fifteen  l>ar- 
rels  of  distilled  spirits,  purporting  to  be  duly  signed,  was  made  with  Joel  B. 
Erbardt,  who  was  then  and  there  the  collector  of  said  district  aforesaid,  by 
X.  Hofheimer  &  Co.,  as  the  importer  thereof,  for  immediate  transportation 
in  bond  to  the  port  of  Louisville,  in  the  district  of  Kentucky,  and  said  goods 
and  mercliandise,  to  wit,  said  fifteen  barrels  of  distilled  spirits,  were  altowed 
to  be  shipped  immediately  after  said  entry,  and  were  delivered  to  and  trans- 
ported by  a  common  carrier,  namely,  tM  Baltimore  it  Ohio  liailroad  Coo>- 
pany,  to  the  port  of  Louisville,  in  the  state  and  district  of  Kentucky,  and 
■fteiwards,  to  wit,  on  the  26tb  day  of  May,  in  the  year  of  our  Lord  one  thou* 
v,61r.uo.7 — 27 
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sand  eight  Iiupdred  and  ninety-one,  at  the  olHce  of  the  said  surveyor  of  said 
port,  in  the  city  of  Louisville,  in  the  state  and  district  of  Kentuclcy,  an  entry 
in  writing  of  the  said  goods  and  merchandise,  to  wit,  said  fifteen  b.-irrels  of 
distilled  spirits,  purporting  to  be  duly  signed,  was  made  with  the  said  D.  K. 
Collier,  who  was  then  and  there  the  surveyor  of  said  district  as  aforesaid,  by 
W.  G.  Coldewey,  produced  to  the  said  surveyor,  wliich  entiy  and  invoice 
were  thereupon,  then  and  there,  veriOed,  and  said  invoice  signed  in  manner 
and  form  as  required  by  law. 

For  that  the  said  surveyor  thereu|)ou  found,  and  it  is  hereby  charged,  tliat 
the  said  goods  and  merchandise,  to  wit,  said  fifteen  barrels  of  distilled  spirits, 
of  which  an  entry  was  made  and  an  invoice  produced  as  aforesaid  by  the  said 
owner,  consignee,  or  agent  thereof,  and  whicli  were  subject  to  the  payment 
of  specific  duties  as  aforesaid,  were  then  and  tliere  knowingly  entered  by  tlie 
said  owner,  consignee,  or  agent  thereof  by  means  of  the  said  invoice,  which 
was  then  and  there  a  false  invoice,  and  by  means  then  and  there  of  a  false 
certificate  of  a  consul,  vice  consul,  or  commercial  agent,  and  by  means  of  the 
said  invoice,  which  then  and  there  did  not  contain  a  true  statement  of  all  the 
particulars  therein  required  by  the  statutes  of  the  United  States,  and  by 
means  then  and  there  of  other  false  and  fraudulent  documents  -and  papers, 
and  by  means  of  other  false  and  fraudulent  practices  and  appliances,  con- 
trary to  the  statute  of  the  (Jnited  states  in  such  case  made  and  provided. 
Whereby  and  by  force  of  the  statute  of  the  United  States  in  such  case  pro- 
vided, to  wit,  the  2864tli  section  of  the  Uevised  Statutes  of  the  United 
Stiites,  the  said  goods  and  merchandise  became  and  are  forfeited  to  the  United 
States. 

For  that  the  said  surveyor  thereupon  found,  and  it  is  hereby  charged,  that 
the  said  gooils  and  merchandise,  to  wit,  the  said  fifteen  barrels  of  distilled 
spirits,  of  which  an  entry  was  made  and  an  invoice  produced  a»  aforesaid' by 
the  said  owner,  consignee,  or  agent  thereof,  were  then  and  there  subject  to 
a  specific  duty,  and  were  then  and  there  knowingly  entered  or  attempted  to 
l>e  entered  as  aforesaid  by  the  said  owner,  consignee,  or  agent  thereof,  by 
means  of  said  entry,  which  was  then  ami  there  a  false  entry,  in  this:  that 
said  goods  and  merchandise,  to  wit,  said  fifteen  barrels  of  distilled  spirits, 
were  entered  as  American  whisky,  reimported  in  the  same  condition  as  when 
exported. 

That  on  or  about  the  2tith  day  of  May,  in  the  year  of  our  Ix>rd  one  tliou- 
sand  eight  hundred  and  ninety-one,  tlte  said  W.  G.  Coldewey,  the  owner,  im- 
porter, consignee,  or  agent  of  the  said  merchandise,  or  some  otiier  person  or 
persons  now  unknown  to  said  surveyor  and  said  attorney,  made  or  attempted 
to  make  an  entry  as  aforesaid  of  said  merchandise,  which  was  then  and  tliere 
subject  to  specific  duties,  and  had  been  imported  into  the  ITnited  States  within 
said  port  of  Louisville,  in  the  city  of  Louisville,  in  tlie  district  and  state  of 
Kentucky,  from  Hamilton.  Bermuda,  a  foreign  port  or  place,  by  way  of  the 
port  of  New  York,  at  the  city  of  New  York,  in  the  ship  Orinoco,  from  IJer- 
muda  to  New  YoJ'k,  and  from  New  York  to  Louisville  by  railroad  transpor- 
tation, by  means  of  a  fraudulent  and  false  invoice,  aiUdavit,  tetter,  and  paper, 
and  by  means  of  certain  false  statements,  written  and  verl>al,  and  by  means 
of  certain  false  and  fraudulent  practices  and  appliances,  by  mejins  whereof 
the  United  States  was  deprived  of  the  lawful  duties,  or  a  portion  thereof, 
accruing  upon  the  said  goods  and  merchandise,  or  a  portion  thereof,  em- 
braced and  referred  to  in  said  invoice,  affldavit,  letter,  paper,  or  statement. 

Whereby,  and  by  force  of  the  statute  of  the  United  States  in  such  case 
made  and  provided,  to  wit.  the  ninth  section  of  the  said  act  of  congress,  ap- 
proved June  10,  1890,  the  merchandise  herein  proceeded  against,  being  the 
-whole  of  the  merchandise  contained  in  the  barrels  and  packages  containing 
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the  particular  merchandise,  to  wit,  distilled  spirits,  to  wbicli  sucli  fraudu- 
lent and  fiilse  paper  and  statement  related,  became  and  is  forfeited  to  the 
United  States. 

For  that  on  or  about  the  26th  day  of  Muy,  in  the  year  of  our  Lord  one 
tbuusand  eight  hundred  aud  ninety -one,  tlie  said  W.  G.  Coldewey,  the  owner, 
importer,  consignee,  or  agent  fur  the  Said  merchandise,  to  wit,  said  fifteen 
barrels  of  distilled  spirits,  or  some  other  person  or  persons  now  unknown  to 
said  surveyor  and  to  said  attorney,  made  or  attempted  to  mai<e  an  entry  as 
aforesaid  of  said  merchandise,  which  was  then  and  there  subject  to  specihc 
duties,  and  had  been  imported  into  the  United  States  at  the  port  of  l^uis- 
Tille,  in  the  city  of  Louisville,  in  the  district  of  Kentucky,  from  Hamilton, 
Bermuda,  a  foreign  port  or  place,  by  way  of  the  port  of  New  York,  in  the 
ship  or  vessel  Orinoco  from  Bermuda  to  Xew  York,  and  from  New  York  to 
Louisville  by  railroad  transportation,  and  that  the  said  owner,  importer,  con- 
signee, or  agent,  aud  other  person  or  persons  unknown,  was  and  were  then 
and  there  guilty  of  certain  willful  acts  and  omissions,  by  means  whereof  the 
United  States  was  deprived  of  its  lawful  duties,  or  a  portion  thereof,  accru- 
ing upon  said  goods  and  merchandise,  or  a  portion  thereof,  affected  by  such 
acts  or  omissions. 

Whereby,  and  Jyy  force  of  the  statute  of  the  United  States  in  such  case 
made  and  provided,  to  wit,  the  ninth  section  of  the  snid  act  of  congress,  ap- 
proved June  10,  1890.  the  merchandise  herein  proceeded  against,  to  wit,  dis- 
tilled spirits,  being  the  whole  of  the  meicliandise  contained  in  the  barrels 
and  piickages  containing  the  particular  distilled  spirits  to  which  said  alleged 
frauds  and  said  acts  and  omissions  related,  became  and  is  hereby  forfeited  to 
the  United  States.  And  thereupon,  and  by  reason  of,  all  and  singuUir,  the 
premises,  the  said  attorney  for  the  United  States  prays  the  court  that  due 
process  issue  to  enforce  the  forfeiture  of  the  said  goods  and  merchandise,  and 
to  give  notice  to  all  persons  concerned  in  interest  to  appear  and  show  cause, 
on  the  return  day  of  process,  why  the  said  forfeiture  should  not  be  decreed. 
Geo.  W.  Jolly,  United  States  Attorney.  District  of  Kentucky. 

Od  October  12, 1S91,  the  claimant  filed  exceptions  to  the  information, 
as  follows: 

First.  For  that  the  invoice  mentioned  tn  the  said  information  is  not  so 
specifically  described,  nor  its  contents  so  stated,  as  to  enable  said  claimants  to 
know  what  invoice  is  meant,  nor  wherein  it  is  chiimed  to  be  false. 

Second.  For  that  the  said  iuforraation  does  not  state  who  the  consul,  vice 
consul,  or  commercial  agent  was  who  gave  the  false  certificate  alluded  to  in 
said  information. 

Third.  For  that  the  said  information  does  not  show  w^herein  such  certifi- 
cate is  claimed  to  be  false. 

Fourth.  For  that  the  said  information  does  not  show  what  were  the  other 
false  and  fraudulent  practices  aud  appliances  charged  against  tlie  owner,  con- 
signee, or  agent  of  said  distilleil  spirits,  by  means  of  which  it  is  claimed  that 
they  became  forfeited  to  the  United  Stales. 

Fiftfi.  For  that  the  said  information  does  not  show  what  was  the  false 
Invoice,  aflidavit,  letter,  or  paper,  or  what  were  the  certain  false  ststements, 
written  or  verbal,  or  what  were  the  certain  false  and  fraudulent  practices  and 
appliances,  by  means  whertsof  the  United  States  is  alleged  to  have  been  de- 
frauded of  its  lawful  duties  upon  said  spirits,  or  a  portion  thereof. 

Sixth.  For  that  the  said  information  does  not  show  what  were  the  certain 
willful  acts  and  omissions  by  means  whereof  the  United  States  was  deprived 
of  iia  lawful  duties,  or  a  portion  thereof,  accruing  upon  said  spirits, — in  all 
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which  particulars  the  said  information  is  imperfect  and  insufficient,  and  there- 
fore the  said  claimant  is  not  bound  to  answer  the  same  f  urtlier.  and  prays  that 
the  said  information  may  be  dismissed. 

December  29,  1891,  exceptions  Nos.  1  and  2  overruled,  and  Noa.  3, 
4,  5,  and  6  sustained.  On  February  9, 1892,  the  United  States  attorney 
moved  to  set  aside  the  order  sustaining  the  exceptions,  and  on  April  12, 
1892,  the  motion  was  sustained  as  to  exception  No.  3,  and  overruled  as 
to  Nos.  4,  5,  and  6. 

George  W.  JoUy,  U.  S.  Atty.,  cited  The  Gmfiscatim  Cases,  20  Wall.  104; 
The  Cardine,  7  Cranch,  496;  Hie  Emily  &  Caroline,  9  Wheat.  381. 

Waller  Evans,  James  Pirtk,  Muir  tt  Heyman,  and  Gibson,  Lochre  &  Mar- 
shall, for  claimants. 

Barr,  District  Judge.  The  only  speci6c  charge  in  these  informations 
is  that  the  distilled  spirits  were  imported  by  means  of  an  entry  which  is 
false,  in  that  it  stated  that  the  spirits  were  "American  whisky,  reim- 
ported  in  the  same  condition  as  when  exported."  If  the  United  States 
is  confined  to  this  specific  charge,  the  informations  are  sufficient;  bat  I 
do  not  understand  that  the  district  attorney  expects  to  be  thus  confined, 
and  he  has  moved  the  court  to  set  aside  the  former  order,  upon  the  idea 
that  the  informations  are  sufficient  to  allow  any  and  every  offense  cov- 
ered by  the  statute  to  be  proven.  Rule  22  in  admiralty  declares  that 
"all  informations  and  libels  of  information  upon  seizures  for  any  breach 
of  the  revenue  or  navigation  or  other  laws  of  the  United  States  shall 
state  the  place  of  seizure,  *  *  *  and  the  district  within  which  the 
property  is  brought,  and  where  it  then  is.  The  information  or  libel  of 
information  shall  also  propound  in  distinct  articles  the  matters  relied  on 
as  grounds  or  causes  of  forfeiture."  The  information  before  me  (No. 
4,206,)  seems  to  have  three  distinct  articles,  though  not  numbered  or 
distinctly  separated  as  they  should  be.  I  will,  however,  consider  the 
information  as  if  the  articles  were  separated. 

The  article  which  is  first  in  the  information  is  good,  if  confined  to  the 
distinct  and  specific  charge  as  indicated  above;  but  the  general  charges 
in  this  article  are  in  the  alternate,  and  about  as  indefinite  as  it  is  possi- 
ble to  make  them.  Instead  of  giving  notice  to  those  who  may  claim  the 
seized  articles  of  "the  matters  relied  on  as  grounds  or  causes  of  forfeit- 
ure," the  information  alleges  all  of  the  grounds  mentioned  in  the  statute, 
and  in  the  general  terms  of  the  statute.  This  is  true  as  to  the  other  arti- 
cles in  this  information.  It  is  true  that  the  disjunctive  "or"  is  not  used 
quite  as  frequently  in  the  information  as  in  the  statute,  but  otherwise  the 
information  is  about  as  broad  as  the  statute,  and  as  indefinite,  as  applied 
to  a  special  case.     Thus  section  2864  enacts  that — 

"If  any  owner,  consignee,  or  agent  of  any  merchandise  shall  knowingly 
make,  or  attempt  to  make,  an  entry  thereof  by  means  of  a  false  invoice  or  false 
certificate  of  a  consul,  vice  consul,  or  commercial  agent,  or  any  invoice  which 
does  not  contain  a  true  statement  of  all  the  particulars  herembefore  required, 
or  by  means  of  any  other  false  or  fraudulent  practices  or  appliances  whatso- 
ever, such  merchandise,  or  the  value  thereof,  shall  be  forfeited." 
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And  the  allegation  of  the  information  is  that  said  distilled  spirits  were 
entered  by  the  said  owner,  consignee,  or  agent  knowingly — 

"By  means  of  the  said  invoice,  which  was  then  a  false  invoice,  and  by  means 
then  and  there  of  a  false  certiflcate  of  a  consul,  vice  consul,  or  commercial 
agent,  and  by  means  of  the  said  invoice,  which  then  and  there  did  not  contain 
a  true  statement  of  all  the  particuhirs  therein  required  by  the  statutes  of  the 
United  States,  and  by  means  then  and  there  of  other  false  and  fraudnlent 
documents  and  papers,  and  by  means  of  other  false  and  fraudulent  practices 
and  appliances. " 

Again,  the  ninth  section  of  the  act  of  June  10,  1890,  enacts — 

"That  if  any  owner,  importer,  consignee,  agent,  or  other  person  shall  make, 
or  attempt  to  malie,  any  entry  of  imported  merchandise,  by  means  of  any 
fraudulent  or  false  invoice,  affidavit,  letter,  paper,  or  by  means  of  any  false 
statement,  written  or  verbal,  or  by  means  of  any  false  or  fraudulent  practice 
or  appliance  whatsoever,  or  shall  be  guilty  of  any  willful  act  or  omission,  by 
means  whereof  the  United  States  shall  be  deprived  of  the  lawful  duties,  or 
any  portion  thereof,  accruing  upon  the  merchandise,  or  any  portion  thereof, 
embraced  or  referred  to  in  such  invoice,  affidavit,  letter,  paper,  or  statement, 
or  affected  by  such  act  or  omission,  such  merchandise  *  *  *  shall  be 
forfeited." 

The  second  article  of  the  information  thus  alleges  tlie  cause  of  seizure 
under  this  act: 

"That  on  or  about  the  26th  of  May,  1891,  the  said  W.  O.  Coldewey,  the 
owner,  importer,  consignee,  or  agent  of  the  said  merchandise,  or  some  other 
person  or  persons  now  unknown  to  the  said  surveyor  and  said  attorney,  made, 
or  attempted  to  make,  an  entry,  as  aforesaid,  of  said  merchandise,  which  was 
then  and  there  subject  to  specific  duties,  and  had  been  imported  into  the 
United  States  within  said  port  of  Louiavitle  by  means  of  a  fraudulent  and 
false  invoice,  affidavit,  letter,  and  paper,  and  by  means  of  certain  false  state- 
ments, written  and  verbal,  and  by  means  of  certain  false  and  fraudulent  prac- 
tices and  appliances,  by  means  whereof  the  United  States  was  deprived  of  the 
lawful  duties,  or  a  portion  thereof,  embraced  and  referred  to  in  such  invoice, 
affidavit,  letter,  paper,  or  statement. " 

And  the  third  article  of  this  infonuatioD  allies  the  grounds  for  the 
seizure  thus,  viz.: 

"That  said  owner,  importer,  consignee,  or  agent,  and  other  person  or  per- 
sons unknown,  was  and  were  then  and  there  guilty  of  certain  willful  acts  and 
omissions,  by  means  whereof  the  United  States  was  deprived  of  its  lawful 
duties,  or  a  portion  thereof." 

It  is  evident  that  a  claimant  of  the  property  seized  can  get  no  infor- 
mation from  these  general  allegations  as  to  the  real  grounds  ot  the  for- 
feiture. There  would  have  l)een  labor  saved  if  the  allegations  had  been 
that  section  2864  of  the  Revised  Statutes  and  section  9  of  the  act  of  June 
10,  1890,  had  lieen  violated,  and  the  claimants  would  have  been  quite 
as  much  enlightened  as  by  these  allegatious.  The  case  of  The  Oardine, 
reported  in  7  Cranch,  496,  9  Wheat.  381,  and  The  OoaJkaUion  Case  of 
SlideU,  20  Widl.  104,  sustain  the  proposition  that  the  cliarges  in  an  in- 
formation may  be  made  in  the  alternative.  The  Carol  iue  was  seized  and 
sought  to  be  condemned  under  an  information  which  charged  that  she 
was  fitted  out  at  the  port  of  Charleston  for  the  purpose  of  engaging  in 
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the  slave  trade,  or  that  she  was  sailed  from  the  same  port  (Charleston) 
for  the  purpose  of  engaging-  in  the  slave  trade.  The  statute  made  either 
the  fitting  out  of  a  vessel  or  the  causing  it  to  sail,  for  the  purpose  of 
carrying  on  trade  or  traffic  in  slaves,  an  oBfense,  and  the  objection  was 
that^it  was  alleged  in  the  alternative.  In  The  Confiscation  Que,  the  courl 
strongly  intimated  that  the  objection  to  the  information,  if  t^iken  before 
judgment,  would  have  been  good.  In  both  cases  a  claimant  would  have 
known  the  property  was  sought  to  be  forfeited  for  the  offenses  set  out, 
although  they  were  alleged  in  the  alternative  in  the  information.  In 
the  one  case,  it  was  fitting  out  the  vessel  seized  in  the  United  States  for 
the  purpose  of  engaging  in  the  trade  or  traffic  in  slaves,  or  it  was  the 
causing  the  vessel  to  sail  from  a  port  of  the  United  States  for  the  same 
purpose;  in  the  other,  the  property  seized  was  alleged  to  be  the  property 
of  one  or  other  of  the  persons  described  and  declared  to  be  enemies,  and 
as  such  subject  to  forfeiture.  But  in  this  information  every  allegation  is 
in  the  alternative,  or  so  general  as  to  give  no  definite  information.  Thus 
it  is  Coldewey  or  some  other  person  unknown  who  made  the  entry,  or 
attempted  to  make  the  entr}',  of  the  distilled  spirits.  The  means  by 
which  this  entry,  or  attempted  entry,  was  made  is  described  as  by  "a 
fraudulent  and  false  invoice,  affidavit,  letter,  and  paper,"  and  "certain 
false  statements,  written  and  verbal,"  and  "certain  false  and  fraudulent 
practices  and  appliances."  If  the  inquiring  claimant  of  the  property 
seized,  who  maj'  be  an  innocent  purchaser  for  value,  is  not  satisfied  with 
the  information  given  in  these  statements,  he  certainly  will  not  be  fur- 
ther enlightened  by  the  additional  charge  in  third  article  of  that  infor- 
mation, which  is  that  "said  owner,  importer,  consignee,  or  agent,  and 
other  person  or  persons  unknown,  was  and  were,  then  and  there,  guilty 
of  certain  willful  acts  and  omissions,  by  means  whereof  the  United  States 
was  deprived  of  its  lawful  duties,  or  a  portion  thereof." 

If  informations  like  these  are  sustained  as  good  under  the  twenty-sec- 
ond rule  in  admiralty,  because  the  general  language  of  the  statutes  are 
used,  and  all  of  the  possible  persons  and  all  of  the  means  which  the 
statutes  prohibit  are  alleged  to  have  been  used,  then,  indeed,  a  most  in- 
genious way  has  been  found  not  to  "propound  in  distinct  articles  the 
matters  relied  on  as  grounds  or  causes  of  forfeiture,"  while  seeming  to 
do  so  in  superabundance.  In  the  case  of  The  Hoppet,  7  Cranch,  389,  in 
which  the  vessel  was  sought  to  be  forfeited  because  of  the  violation  of 
"An  act  to  interdict  commercial  intercourse,"  etc.,  the  information  al- 
leged that  certain  goods  of  the  growth,  produce,  or  manufacture  of  France 
were  imported  into  the  United  States,  to  wit,  into  the  port  of  New  Op- 
leans,  in  said  vessel,  (Hoppet,)  from  some  foreign  port  or  place,  to  wit, 
from  St.  Bartholomew,  contrary  to  and  in  violation  of  the  4th,  5th,  and 
6th  sections  of  the  act;  by  reason  of  which,  and  by  virtue  of  the  act  of 
congress  entitled,  (giving  the  title,)  the  said  vessel,  her  tacks,  apparel, 
and  furniture,  have  become  forfeited  to  the  United  Stales.  But  the  ves- 
sel was  not  alleged  to  have  violated  these  sections  of  the  law  in  any  spe- 
cial manner,  and  the  question  was,  could  the  forfeiture  of  the  vessel  be 
sustained  under  such  an  information?     Chief  Justice  Marsh aix  said: 
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• 

"It  is  not  controverted  that  in  aU  proceedings  in  courts  of  common  law, 
either  against  the  person  or  tlie  thing,  for  penalities  or  forfeitures,  the  allfga- 
tion  that  the  act  charged  was  committed  in  violation  of  law,  or  of  the  provi- 
sions of  a  particular  statute,  will  not  justify  condemnation,  unless,  independ- 
ent of  this  allegation,  a  case  be  stated  which  shows  that  the  law  has  been 
violated.  The  reference  to  the  statute  may  direct  the  attention  of  the  court 
and  of  the  accused  to  the  particular  statute  by  which  the  prosecution  is  to  be 
sustained,  but  forms  no  part  of  the  description  of  the  offense.  The  impor- 
tance of  this  principle  to  a  fair  administration  of  justice,  to  that  certainty  in- 
troduced and  demanded  by  the  free  genius  of  our  institutions  in  all  prosecu- 
tions for  offerises  against  the  laws,  is  too  apparent  to  require  elucidation,  and 
the  principle  itself  is  too  familiar  not  to  suggest  itself  to  every  gentleman  of 
the  profession.  Does  this  rule  apply  to  information  in  a  court  of  admiralty? 
It  is  not  contended  that  all  those  technical  niceties  which  are  unimportant  in 
themselves,  and  standing  only  on  precedents  of  which  the  reiison  cannot  be 
discerned,  should  be  transplanted  from  the  Aurts  of  common  law  into  the 
courts  of  admiralty.  Bat  a  rule  so  essential  to  justice  and  fair  proceeding  as 
that  which  requires  a  substantial  statement  of  the  offense  upon  which  the 
prosecution  is  founded  must  be  the  rule  of  every  court  where  justice  is  the 
object,  and  cannot  be  satisfied  by  a  general  reference  to  the  provisions  of  a 
statute." 

If  this  rule  thus  laid  down  by  Chief  Justice  Marsh aix  is  "not  satisfied 
by  a  general  reference  to  the  provisions  of  a  statute,"  can  it  be  by  a  mere 
recital  of  the  general  provisions  of  a  statute?  We  think  not.  See,  also, 
U.  S.  V.  Tltree  Parcels  of  Emhroidery,  3  Ware,  75j  U.  S.  v.  DisliUery,  4 
Biss.  27;  Dunl,  Adui.  Pr.  p.  116. 

2  Abb.  U.  S.  Pr.  p.  85,  says: 

"But  this  rule,  that  to  follow  the  words  of  the  statute  is  enough,  has  limits. 
It  does  nut  apply  where  the  statute  requires  or  indicates  a  fuller  statement, 
nor  when  the  language  of  the  statute  is  such  that  to  follow  it  without  dis- 
crimination would  lead  to  inconvenient  uncertainty  or  ambiguity." 

See,  also,  The  Mary  Ann,  8  Wheat.  380. 

In  the  recent  cases  of  FriedeiisUin  v.  U.  S.,  125  U.  S.  225,  8  Sup.  Ct. 
Rep.  838,  and  Origet v.  U.S.,  125  U. S.  240, 8 Sup. Ct.  Rep. 846, informa- 
tions like  the  ones  at  bar  were  before  tlie  suprenie  court,  but  the  court 
declined  to  pass  upon  the  defects  whicii  it  was  insisted  existed,  because 
they  had  been  waived,  in  the  one  case  by  not  making  the  objection  in 
the  lower  court,  and  in  the  other  because  the  bill  of  exceptions  was  de- 
fective, and  the  question  was  not  properly  before  the  court.  The  first 
article  of  these  informations,  if  that  article  was  separated  from  the  oth- 
ers, is,  I  think,  good  as  to  special  charge.  The  former  order  should 
perhaps  be  modified,  but  I  am  still  of  the  opinion  th«se  informations, 
except  the  first  article,  are  not  sufficiently  definite. 
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Mitchell  p.  Sharon. 

(Oiroutt  Court,  N.  D.  Calif ornta.  July  11,  itea.) 
No.  11,523. 

1.  StANBSR— IKJUTBSPO — DXMURRER. 

A  complaint  for  slander  charged  the  asc  of  the  following  words  In  the  sense  In- 
dicated: "I  can  only  regard  her  proposition  (meaning  the  plaintiff)  for  money  for 
the  letters  as  a  blackmailing  scheme,  pure  and  simple,  (meaning  that  plaintiff  is 
guilty  of  the  crime  of  concocting  a  blackmail  or  extortion  scheme.) "  Held  that, 
as  the  words  were  susceptible  of  the  construction  placed  on  them  by  the  innuendo, 
the  eoart,  in  considering  a  demurrer  to  the  complaint,  must  accept  that  as  the  true 
meaning,  though  tbey  were  also  susceptible  of  a  different  meaning.  He*»  t. 
Sparki,  84  Pac.  Rep.  979,  44  ^^.  465,  distinguished. 

2,  SikME— ACTIOXA.BLE  WoBDS.  . 

It  is  not  actionable  to  say  of  another  that  he  "is  guilty  of  the  crime  of  concocting 
a  blackmail  or  extortion  scheme,"  as  the  words  charge  merely  a  plan  or  purpose  to 
extort  money,  which  is  not  punishable  unless  an  attempt  is  made  to  carry  it  out. 

S.  8amb. 

It  is  actionable  per  se  to  charge  another  with  being  a  "blackmailer, "  for  this  is 
equivalent  to  saying  that  he  is  guilty  of  the  crime  of  extortion. 

At  Law.     Action  by  Sarah  Mitchell  against  Frederick  W.  Sharon  for 
slander.     On  demurrer  to  the  complaint.     Demurrer  sustained. 
Henry  H.  Dnvw,  for  plaintiflF. 
WUliam  F.  Herrin,  for  defendant. 

Hawley,  District  Judge.  This  is  an  action  of  slander  to  recover 
$100,000  damages.  No  special  damages  are  alleged.  The  complaint 
alleges — 

"That  on  the  23d  day  of  July,  1891,  at  tlie  city  and  county  of  San  Francisco, 
state  of  C'alifomiii,  the  defendant,  in  a  certain  discourse  which  he  then  and 
there  bad,  of  and  concerning  the  plaintiff,  in  the  presence  and  hearing  of 
divers  persona,  (who  understood  that  defendant  meant  the  plaintiff,)  the  de- 
fendant falsely  and  maliciously  spolie  and  published  of  and  concerning  the 
plaintiff  the  false,  scandalous,  and  malicious  words  following:  In  answer  to 
the  question  asked  by  one  of  said  persons  of  defendant,  '  Did  you  ever  see 
Mrs.  Mitchell?'  (meaning  the  plaintiff,)  the  said  defendant  replied  as  follows: 
'Never;  and  1  know  very  little  about  her,  (meaning  the  plaintiff.)  From 
what  I  do  know  I  can  only  regard  her  proposition  (meaning  the  plaintiff)  for 
money  for  the  letters  as  a  blackmailing  scheme,  pure  and  simple,  (meaning 
that  plaintiff  is  guilty  of  the  crime  of  concocting  a  blackmail  or  extortion 
scheme.)  1  have  never  received  any  communication  from  her,  (meaning  the 
plaintiff,)  but  from  what  I  hear  I  suppo.se  she  (meaning  the  plaintiff)  has 
made  demands  on  the  estate  for  money.  Those  demands  Imve  not  been  re- 
garded as  anything  more  than  mere  talk, — the  vapid  emanations  from  an  idle 
mind.  She  (meaning  the  plaintiff)  will  wait  a  long  time  before  she  (mean- 
ing the  plaintiff)  gets  anything  out  of  the  Sharon  estate  for  suppressing  such 
information  as  she  (meaning  the  plaintiff)  may  possess.  I  am  often  ap- 
proached by  people  who  talk  mysteriously  about  revealing  matters  that  would 
be  detrimental  to  the  Sharon  estate  if  made  public,  but  I  always  send  them 
away  as  soon  iis  they  begin  to  make  blackmailing  demands.  (Moaning  to 
say  of  plaintiff  that  she  is  guilty  of  the  crime  of  blackmail  or  extortion,  and 


Digitized  by 


Google 


MITCHELL  r.  SHARON.  425 

comparing  plaintiff  with  persons  guilty  of  said  crime  of  blackmail  or  extor- 
tion, and  of  making  blackmailing  or  unlawful,  criminal,  or  wrongful  de- 
mands.)" 

The  defendant  demurs  to  this  complaint  upon  the  ground  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

''The  language  of  any  part  of  an  oral  discourse  is  to  be  construed  with 
reference  to  the  entire  discourse;  hence  words  which,  standing  alone, 
would  be  actionable,  may  not  be  actionable  when  taken  in  connection 
with  their  context."  Townsh.  Sland.  &  L.  §  137;  Van  Vndorv.  WaUcup, 
46  Cal.  124.  Under  the  Civil  Code  of  California  defining  slander  (sec- 
tion 46)  and  extortion,  (Pen.  Code,  §§  518, 519, 523, 524,)  the  charge,  in 
order  to  be  obnoxious  to  the  law,  must  be  of  an  offense  actually  committed 
or  attempted,  a  punishable  offense,  and  not  of  an  offense  existing  in 
contemplation  or  intention  merely.  "Words  merely  imputing  to  the 
plaintiff  a  criminal  intention  or  design  are  not  actionable,  so  long  as 
lio  criminal  act  is  directly  or  indirectly  ass'igned.''  Odg.  Sland.  &  L. 
124.  To  constitute  words  actionable  per  se  tliey  must  import  a  charge 
of  crime. 

Do  the  words  set  forth  in  the  complaint  charge  the  plaintiff  with 
the  commission  of  a  crime? .  The  words,  if  considered  to  be  ambigu- 
ous, should  be  construed  "in  the  sense  which  hearers  of  common  and 
reasonable  understanding  would  ascribe  to  them,  even  though  particu- 
lar individuals,  better  informed  on  the  matter  alluded  to,  might  form 
a  different  judgment  on  the  subject."  Townsh.  Sland.  &  L.  §§  135- 
140.  It  is  not  necessary  that  the  language  used  should  charge  tlie 
comnaission  of  a  crime  with  such  technical  accaracy  aa  would  be  re- 
quired in  an  indictment.  If  the  words  uttered  by  the  defendant  were 
reasonably  calculated  to  induce  those  who  heard  them  to  believe  that 
the  plaintiff  was  guilty  of  a  crime  they  would  be  sufficient  to  support 
the  action.  Odg.  Sland.  &  L.  121;  WiliKm.  v.  McOrcrry,  86  Ind.  170; 
Z^ef  V.  Jennings,  61  Tex.  466.  When  the  words  spoken,  construed 
in  their  entirety,  are  susceptible  of  two  different  oonstructiotis,  one  of 
which  would  make  the  words  actionable  and  the  other  not  actionable, 
it  must  ordinarily  be  left  to  the  jury  to  determine,  as  a  matter  of  fact, 
in  which  setise  the  words  were:  spoken.  Odg;  Sland.  &  L.  113;  Waugh 
V.    Waugh,  47  Ind.  580;  Huyes  v.  Bafl,  72  N.  Y.  418. 

To  charge  a  person  with  being  a  "blackmailer"  would  be  equivalent  to 
charging  such  person  with  being  guilty  of  the  crime  of  "extortion." 
The  words  are  treated  by  lexicographers  as  synonymous.  "The  exac- 
tion of  money  for  the  performance  of  a  duty,  the  prevention  of  an  in- 
jury, or  the  exercise  of  an  influence;"  the  "extortion  of  money  from  a 
person  by  threats  of  accusation  or  exposure;"  the  "wrongful  exaction 
of  money  .^"  The  first  question  which  naturally  presents  itself  upon  reading 
the  complaint  is,  what  did  defendant  mean  by  the  use  of  the  words, 
'•From  what  I  do  kttow,  I  can  only  regard  her  proposition  for  money 
for  the  letters  as  a  blackmailing  scheme,  pure  and  simple?"  If  there 
was  no  innuendo  concerning  these  words,  it  would  be  the  duty  of  the 
court  to  consider  this  language  with  reference  to  all  the  qualifying  words 
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tending  to  control  and  lessen  the  accnsations  made  by  defendant,  and 
ascertain  from  the  entire  discourse  whether  or  not  the  words  were  rea- 
sonably susceptible  of  being  construed  as  charging  plaintiff  with  an  at- 
tempt to  commit  the  crime  of  extortion.  It  is  true  that  in  a  certain 
class  of  cases,  where  the  words  were  of  themselves  clearly  actionable  par 
80,  and  it  was  attempted  by  an  innuendo  to  enlarge  the  meaning  of  the 
words,  or  to  give  them  a  construction  which  they  were  not  susceptible 
of,  the  courts  have  said  that  such  an  innuendo,  being  useless  and  un- 
necessary, might  be  rejected  as  surplusage.  Townsh.  Sland.  &  L.  §§ 
339,  344;  Odg.  Sland.  &  L.  101,  105,  113;  Oooper  v.  Greeley,  1  Denio, 
360;  Ckm.  v.  Sndling,  15  Pick.  ZB5;  Gabe  v.  McGmnig,  68  Ind.  538. 
The  office  of  an  innuendo  is  not  to  enlarge  the  meaning  or  to  change 
the  sense  of  the  words  spoken,  and,  if  it  does  do  so,  it  may  be  rejected; 
and,  if  the  words  themselves  are  clearly  actionable,  a  demurrer  to  the 
complaint  should  be  overruled,  because  the  plaintiff,  if  he  failed  to 
show  the  meaning  alleged  in  the  innuendo,  might  fall  back  upon  the  words 
themselves,  and  claim  that,  taken  "in  their  natural  and  obvious  signi- 
fication, they  are  actionable  per  se  without  the  alleged  meaning,  and 
that,  therefore,  his  unproved  innuendo  may  be  rejected  as  surplusage." 
Odg.  Sland.  <&  L.  102.  But  in  this  case,  even  if  it  should  be  conceded 
that  the  words  are  susceptible  of  an  interpretation  that  would  make 
them  actionable  per  «e,  still  it  is  manifest  from  the  allegations  of  the 
complaint  that  they  are  susceptible  of  a  different  meaning.  The  plain- 
tiff having  deliberately  declared  what  the  proper  construction  should 
be, — which  construction  does  not  make  the  words  actionable,  — and  the 
words  themselves,  taken  in  connection  with  the  entire  discourse,  and 
qualifying  sentences  thereof,  being,  as  plaintiff  alleges,  capable  of  such 
construction,  is  it  not  the  duty  of  the  court,  upon  demurrer,  to  accept 
the  construction  which  the  plaintiff  has  given  to  the  words?  It  seems 
clear  to  my  mind  that  there  is  no  other  sensible  view  to  take.  "Where 
language  is  ambiguous,  and  is  as  susceptible  of  a  harmless  as  of  an  in- 
jurious meaning,  it  is  the  function  of  an  innuendo  to  point  out  the 
meaning  which  plaintiff  claims  to  be  the  true  meaning,  and  the  mean- 
ing upon  which  he  relies  to  sustain  his  action.  *  *  *  When  the 
plaintiff,  by  his  innuendo,  puts  a  meaning  on  the  language  published, 
he  is  bound  by  it,  although  that  course  may  destroy  his  rU;ht  to  main- 
tain the  action."  Townsh.  Sland.  <&  L.  §  338;  Starkie,  Sland.  &  L.  § 
665. 

The  meaning  of  the  words  is  alleged  to  be  "that  plaintiff  is  guilty  ot 
the  crime  of  concocting  a  blackmail,  or  extortion  scheme."  This  might 
be  considered  as  seriously  reflecting  upon  the  plaintiff's  character.  But 
.  it  is  not  a  punishable  offense  under  the  laws  of  the  state.  To  concoct 
a. blackmailing  or  extortion  scheme,  simply  imports  the  formation  cf 
a  plan  or  purpose  to  extort  money,  and  does  not  import  any  actual, 
wrongfnl  use  of  force  or  threats,  or  imply  any  overt  act  whatever.  A 
mere  "implication  of  an  intent  to  commit  a  crime  is  not  actionable." 
Townsh.  Sland.  &  L.  §§  160,  161;  Odg.  Sland.  &  L.  §§  120-124;  Bayt 
▼.  Sunt,  60  Iowa,  251,  14  N.  W.  Rep.  786;  Fknning  v.  Chaee,  (R.  I.) 
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22  Atl.  Rep.  275.    The  law  apon  this  subject  is  well  stated  in  13  Amer. 
&.  Eng.  Enc.  I^w,  353: 

"Words  which  merely  impute  a  criminal  intention,  not  yet  put  into  action, 
are  not  actionable.  Guilty  thoughts  are  nut  a  crime.  But  as  soon  as  any 
step  is  taken  to  carry  out  such  intention,  as  soon  as  any  overt  act  is  done,  an 
attempt  to  commit  a  crime  has  been  made;  and  every  attempt  to  commit  an 
indictable  offense  is.  at  common  law,  a  misdemeanor,  and  in  itself  indicta- 
ble.   To  impute  such  an  attempt  is  therefore  clearly  actionaMe." 

The  case  of  Hess  v.  Sjxirks,  44  Kan.  4(>5,  24  Pac.  Rep.  979,  relied  upon 
by  plaintiff",  is  not  in  any  respect  in  opposition  to  the  views  I  have  ex- 
pressed. It  was  essentially  different  in  its  facts  from  this  case.  There 
the  words  spoken  directly  charged  that  the  person  alluded  to  was  a 
blackmailer, — "What  are  you  doing  with  that  nine-dollar  blackmail 
here?''  And  the  innuendo  set  forth  the  meaning  in  clear,  direct,  and 
positive  terms,  "meaning  thereby  that  the  said  plaintiff  had  committed 
the  offense  of  extortion  of  money  from  a  person  or  persons  by  threats 
of  accusation  or  exposure,  or  opposition  in  the  public  prints,  and  that 
she  was  a  common  blackmailer  and  extortioner."  Taking  the  innuendo 
in  connection  with  the  words  charged,  the  court  very  properly  held 
that  the  language  imputed  an  offense  punishable  under  the  laws  of  that 
state. 

I  do  not  deem  it  necessary,  in  deciding  upon  the  demurrer,  to  dis- 
cuss or  review  the  other  questions  argued  by  counsel  as  to  the  mean- 
ing of  the  other  words  used  by  the  defendant.  It  is  evident  that,  with 
the  meaning  which  the  plaintiff  placed  upon  the  words  which  we  have 
considered,  the  other  portions  of  the  language  used  do  not  import  a 
charge  of  any  punishable  offense.     The  demurrer  is  sustained. 


In  re  Fox. 

(DUtrU4  Court,  N.  D.  California.    July  8, 1892.) 

Habeas  Corfcs — JuniSDicrioy  op  State  and  Fbdebal  Courts — CntMiyAL  Law. 

Where  a  person,  under  bail  to  answer  an  indictment  in  a  federal  oonrt,  is  ar- 
rested on  state  process  tor  a  crime  aeainst  the  state,  bis  conflnemeat  thereunder 
is  not  in  violation  of  any  law  of  the  United  States,  and  ha  is  not  entitled,  as  a  mat- 
ter of  personal  right,  or  at  the  instance  of  bis  sureties,  to  be  released  on  hnbcrM 
oorpiu,  and  placed  in  the  custody  of  the  marshal.  If  the  federal  aotborlties  do 
not  insist  upon  the  prior  Jurisdiction  of  the  federal  court,  the  accused  and  his 
sureties  have  no  right  to  complain.  U.  S.  v.  Freiwh,  1  Oall.  1,  followed,  in  re 
Sca/jle,  89  Fed.  Rep.  833,  distinguished. 

On  Hahms  Corpus.     Prisoner  remanded. 

CarroQ  Cook,  for  petitioner. 

J<An  A.  Homier,  Asst.  Dist.  Atty.,  for  respondent. 

Morrow,  District  Judge.     Mortimer  Fox  was,  on  the  13th  day  of  De- 
cember, 1891,  indicted  by  the  grand  Jur}'  of  this  court  for  offenses  against 
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the  postal  laws.  The  first  count  of  the  indictment  is  based  upon  sec- 
tion 3892  of  the  Revised  Statutes  of  the  United  States,  and  charges  the 
accused  with  the  oiTense  of  taking  a  letter,  which  had  been  in  a  post 
office  of  the  United  States,  before  said  letter  had  been  delivered  to  the 
person  to  whom  it  had  been  directed,  with  the  design  to  obstruct  the 
correspondence  of  said  person.  The  second  count  is  based  upon  sec- 
tion 5470  of  the  Revised  Statutes,  and  changes  the  accused  with  the  of- 
fense of  receiving  a  check  and  order  for  the  payment  of  money  stolen 
from  the  mail.  These  crimes  are  charged  to  have  been  committed  in 
the  city  and  county  of  San  Francisco  on  the  7th  day  of  September,  1891. 
The  accused  was  arrested  at  Omaha,  Neb.,  and,  by  the  order  of  the 
United  States  district  judge  of  that  district,  he  was  removed  to  this  dis- 
trict. He  was  arraigned  in  this  court  March  11,  1892,  when  his  attor- 
ney interposed  a  demurrer  to  the  indictment.  The  demurrer  was  sus- 
tained as  to  the  first  count,  and  overruled  as  to  the  second  count.  The 
accused  was  thereupon,  on  the  29th  day  of  April,  1892,  admitted  to  bail 
in  the  sum  of  $1,500,  and  released  from  custody.  It  was  provided  in 
the  bail  bond,  among  other  things,  that  he  should  appear  in  court  on 
the  9th  day  of  May,  1892,  and  afterwards,  whenever  or  wherever  he 
might  be  required  to  answer  the  said  indictment. 

On  the  9tli  day  of  May,  1892,  the  attorney  for  the  accused  appeared 
in  court,  and,  representing  that  his  client  had  been  arrested  and  impris- 
oned by  the  state  authorities,  moved  for  a  bench  warrant  to  issue  to 
apprehend  and  bring  the  accused  into  this  court.  The  warrant  was  is- 
sued and  placed  in  the  hands  of  the  marshal,  who,  on  May  12,  1892, 
made  return  that  the  party  was  in  the  custody  of  the  state  authorities, 
and  that  he  was  unable  to  serve  the  writ.  Thereupon  the  attorney  for 
the  accused  sued  out  this  writ  of  habeas  corpus.  It  appears  that,  imme- 
diately after  the  accused  gave  bail  and  was  released  from  the  custody  of 
the  United  States  marshal,  he  was  arrested  and  imprisoned  by  the  police 
of  the  city  and  county  of  San  Francisco,  upon  warrants  charging  him 
with  crimes,  under  the  laws  of  the  state  of  California;  and,  while  so  in 
prison,  he  was  again  arrested  upon  a  warrant,  issued  out  of  the  police 
court  of  the  city  of  Oakland,  in  the  county  of  Alameda,  in  this  state, 
and  was  thereupon  taken  to  the  city  prison  of  Oakland,  where  he  has 
since  been  confined.  The  petition  for  the  writ  oi  habeas  corpus  alleges 
that  the  accused  is  imprisonetl,  detained,  confined,  and  restrained  of  his 
liberty  by  the  chief  of  police  of  Oakland,  and  that  the  said  imprison- 
ment, detention,  confinement,  and  restraint  are  illegal,  and  that  the  ille- 
gality thereof  consists  in  the  fact  that  the  said  Fox  was.  prior  to  the  said 
detention  by  the  said  chief  of  police,  and  is  now,  under  indictment  in 
this  court,  and  in  the  custody  of  this  court;  that  a  bench  warrant  has 
been  issued  out  of  this  court  for  the  arrest  of  said  Fox  on  said  indict- 
ment, but,  by  reason  of  the  detention  aforesaid,  the  bondsmen  of  said 
Fox  on  said  indictment  are  unable  to  produce  and  surrender  said  Fox 
into  the  actual  custody  of  this  court,  and  said  detention  is  contrary  to 
the  laws  of  the  United  States,  and  against  the  jurisdiction  of  this  court. 

To  the  writ  of  habeas  carpus  the  chief  of  poUce  of  Oakland  has  made 
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retam  tbat  he  holds  the  defendant,  Mortimer  Fox,  in  his  custody  on  a 
charge  of  felony,  viz.,  forgery,  alleged  to  been  committed  on  the  l4th 
day  of  October,  1891 ,  and  also  by  virtue  of  a  warroot  of  arrest  issued 
out  of  the  police  court  of  the  city  of  Oakland,  on  a  complaint  duly 
sworn  to  by  C.  R.  Yates,  charging  the  defendant,  Mortimer  Fox,  with 
the  crime  of  forgery.  A  copy  of  tiie  complaint  and  warrant  is  annexed 
to  the  return,  from  which  it  appears  that  the  defendant  is  charged  with 
having  committed  the  crime  of  forgery  on  the  14tb  day  of  October, 
1891,  at  the  city  of  Oakland,  in  this  state,  in  forging  nn  indorsement  on 
a  certain  check  or  order  for  payment  of  money,  with  intent  to  defraud 
Uie  Oakland  Bank  of  Savings.  The  police  court  of  Oakland  has  juris- 
diction to  examine  this  case,  and  commit  and  hold  the  accused  to  bail 
for  trial  in  the  proper  court.  The  only  question  is  as  to  the  extent  of 
the  jurisdiction  that  court  has  acquired  over  the  person  of  the  deiend- 
ant  to  detain  him  in  prison  to  answer  the  charge  prefeired  against  him 
in  that  court,  while  he  is  under  bail  to  appear  and  answer  an  indict- 
ment in  this  court.  The  object  sought  to  be  accomplished,  by  the  writ 
of  habeas  corpus  in  this  case  is  therefore  to  tak,e  the  defendant  out  of  the 
custody  of  the  state  authorities,  and  place  hjm  in  the  custody  of  the 
United  States  marshal  of  this  district,  to  respond  to  the  indictment  in 
this  court.  This  application  comes  from  the  accused,  but  his  attorney 
claims  also  to  represent  the  sureties  on  the  bail  bond,  who,  it  is  said, 
desire  to  surrender  the  accused,  under  the  provisions  of  section  1018  of 
the  Revised  Statutes,  as  follows: 

"Any  party  charged  witb  a  criminal  offense,  and  admitted  to  bail,  may,  in 
vacation,  be  arrested  by  his  bail,  and  delivered  to  the  marshal  or  his  deputy, 
before  any  judge  or  other  officer  having  power  to  commit  for  such  offense; 
and,  at  the  request  of  such  bail,  the  judge  or  other  officer  shall  recommit  ttie 
party  so  arrested  to  the  custody  of  the  marshal,  and  indorse  on  the  recog- 
nizance, or  certifled  copy  thereof,  the  discharge  and  exonerator  of  such  bail; 
and  the  party  so  committed  shall  therefrom  be  held  in  custody  until  dis- 
charged by  due  course  of  law." 

The  power  to  award  the  writ  of  habeas  corpus  by  the  courts  of  the 
United  States  is  found  in  the  following  provisions  of  the  Revised  Stat- 
utes: 

"Sec.  751.  The  supreme  court,  and  the  circuit  and  district  courts,  shall 
have  power  to  issue  writs  of  habeas  corpus. 

"Sec.  752.  The  several  justices  and  judges  of  the  said  courts,  within  their 
respective  jurisdictions,  shall  have  power  to  grant  writs  of  habeas  corpus  for 
the  purpose  of  an  inquiiy  into  the  cause  of  restraint  of  liberty. 

"Sec.  753.  The  writ  of  habeas  oorpua  shall  in  no  case  e;(tend  to  a  prisoner 
in  jail,  nnless  where  he  is  in  custody  under  or  by  color  of  the  authority  of  the 
United  States,  or  is  committeij  for  trial  before  some  court  thereof ;  or  is  in  cus- 
tody for  an  act  done  or  omitted  in  pursuance  of  a  law  of  the  United  States,  or 
of  an  order,  process,  or  decree  of  a  court  or  judge  thereof;  or  is  in  custody  in 
violation  of  the  constitution,  or  of  a  law  or  treaty  of  the  United  States;  or,  be- 
ing a  subject  or  citizen  of  a  foreign  state,  and  domioiled  therein,  is  in  custody 
for  an  act  done  or  omitted  und^r  any  alleged  right,  title,  authority,  privilege, 
protection,  or  exemption  claimed  under  the  commission  or  order  or  sanction 
of  any  foreign  state, ih-  under  cqlor  thereof,  the  validity  and  effect  whereof  de- 
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pend  upon  the  law  of  nations ;  or  nnleaa  it  is  necessary  to  bring  the  priapnei 
Into  court  to  testify." 

It  is  urged  that,  although  Fox  is  in  jail,  he  is  in  custody  in  violation 
of  a  law  of  the  United  States,  and,  under  the  provisions  of  section  753 
of  the  Revised  Statutes,  just  cited,  the  writ  of  habeas  corpm  issued  by 
this  court  extends  to  him.  It  is  not  contended,  however,  that  his  im- 
prisonment is  in  violation  of  any  statute  law  of  the  United  States,  but 
it  is  claimed,  in  effect,  that  his  imprisonment  by  the  state  court  is  in 
violation  of  the  law  of  procedure  which  gives  this  court  authority  to 
exercise  its  jurisdiction  undisturbed. 

In  Taylor  v.  TaitOor,  16  Wall.  466-370,  the  supreme  court  declared 
the  doctrine  that — 

"  Where  a  state  court  and  a  coart  of  the  United  States  may  each  take  Jurisdic- 
tion, the  tribunal  which  first  gets  it  holds  it  to  the  exclusion  of  the  other,  until 
its  duty  is  fully  performed  and  the  jurisdiction  invoked  is  exhausted,  and  this 
rule  applies  alike  in  both  civil  and  criminal  cases.  It  is,  indeed,  a  priuciple 
of  universal  jurisprudence  tliat,  where  jurisdiction  has  attached  to  person  or 
thing,  it  is,  unless  there  is  some  provision  to  the  contrary,  exclusive  in  effect 
until  it  has  wrought  its  function." 

But  how  and  by  whom  may  this  question  of  jurisdiction  be  raised? 
Has  the  accused,  whose  alleged  malefactions  have  brought  him  within 
the  range  of  two  jurisdictions,  the  right  to  select  the  one  to  which  he 
will  first  respond?  When  the  questions  involved  in  this  case  were 
argued  by  counsel  representing  the  accused  and  his  sureties  on  one 
side,  and  opposed  by  counsel  representing  the  state  authorities  on  the 
other,  the  tlnited  States  attorney  was  in  court,  but  made  no  suggestion 
that  the  United  States  desired  the  presence  of  the  accused  in  this  court 
in  advance  of  the  hearing  in  the  state  court.  There  is  therefore  no  ac- 
tual present  conflict  of  judicial  action,  except  such  as  the  accused  and 
his  Buretiee  seek  to  create  by  the  present  proceedings. 

In  Mackin  v.  People,  8  N.  E.  Rep.  178, 180,  this  question  of  jurisdic- 
tion, in  a  somewhat  different  form,  was  considered  by  the  supreme  court 
of  Illinois.  Mackin  had  been  tried  and  convicted  in  the  circuit  court 
of  Cook  county,  HI.,  and  imprisoned  in  the  state  penitentiary  at  Joliet, 
while  on  bail  under  an  indictment  pending  in  the  United  States  district 
court  for  the  northern  district  of  Illinois.  His  sureties  petitioned  the 
BUpilpme  court  of  the  state  for  a  writ  of  habeas  corpus,  alleging  that,  juris- 
diction having  attached  to  the  person  of  said  Mackin  first  in  the  IJnited 
States  courts,  it  was  exclusive  in  effect,  until  it  had  wrought  its  function, 
and  then,  and  not  until  then,  could  the  criminal  court  of  Cook  county 
acquire  jurisdiction  over  the  person  of  Mackin  to  arrest  and  try,  convict 
and  sentence,  him  on  the  indictment  found  against  him  in  said  court. 
The  prayer  of  the  petition  was  that  Mackin  be  discharged  or  surrendered 
to  his  sureties.     The  court  said: 

"It  is  claimed,  however,  on  the  part  of  the  petitioner,  that  altbongta  Maokin 
was  personally  present  in  court  during  the  (rial  of  the  cause,  although  there 
was  actual  control  of  his  person,  still  that  the  fact  that  be  had  been  previ- 
ously arrested,  and  had  previously  given  bail  for  his  appearance  in  the  United 
States  circuit  (district)  court,  rendered  that  presence,  as  to  him  and  as  to  the 
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conviction  which  followed,  a  frond  upon  the  law  and  a  nallity,  so  that,  in 
construction  of  law,  there  was  no  jurisdiction  of  tlie  person.  We  are  nut  able 
to  coincide  in  this  view.  We  concede  the  position, established  by  the  ntiiuer- 
OQS  authorities  that  are  referred  to  in  the  petition,  that,  where  a  party  com- 
mits ofiFenses  agninst  two  or  more  jurisdiclioiis,  the  jurisdiction  lirst  obtaining 
custody  of  the  defendant  is  entitled  to  proceed  and  try  him.  That,  however, 
is  a  matter  more  of  comity,  and  in  order  to  avoid  unaeeming  strife  between 
conflicting  jurisdictions,  than  as  a  matter  of  right  to  the  defendant.  We  do 
not  recognize  that  a  d^endant  who  is  guilty  of  crime  has  a  constitutional, 
statutory,  or  common-law  right  absolutely  to  tie  tried  for  one  offense  befofe 
be  is  tried  for  another  offense.  If,  in  this  case,  the  sheriff  of  Cook,  county 
bad  undertaken  to  have  taken  Mackin  from  the  possession  of  the  United 
States  marshal,  and  the  question  wius  submitted  whether  he  could  do  so  or 
not,  unquestionably  it  would  have  been  held  that  the  mursiial  was  entitled  to 
his  possession  until  after  the  United  States  court  bad  disposed  of  the  case 
against  him.  We  recognize  the  position  taken  in  the  argument  of  counsel, 
also,  that  for  many  purposes  the  defendant  who  is  out  on  bail  is  regarded  as 
constructively  in  aliving  prison, — that  is  to  say,  under  the  control  of  his  bonds- 
men, — but  this  is  only  constructive,  and  not  universal.  We  could  not  consent 
to  recognize  it  to  be  the  law  that  if  a  party  had  committed  some  petty  offense, 
against  the  revenue  laws  of  the  United  States,  and  enters  into  a  recogniumce 
of  a  few  hundred  dollars  for  his  appearance  at  a  subsequent  term,  and  is  out 
on  bail,  and  thereafter  had  committed  m  urder,  or  some  other  very  serious  crime, 
that  he  could  not  bn  arrested  for  the  charge  of  murder  which  he  had  commit- 
ted until  after  he  had  chosen  to  enter  his  appearance  in  the  federal  court,  or 
his  bondsmen  had  chosen  to  take  and  surrender  him  to  that  court,  and  it  had 
tried  him  and  convicted  him,  and  executed  its  sentence  upon  him;  and  the 
position  contended  for  would  lead,  in  our  estimation,  to  that  consequence. 
When  a  party  commits  a  crime  against  the  law,  so  far  as  he  is  concerned,  and' 
so  far  as  those  who  have  previously  been  his  bondsmen  are  concerned,  he  is 
liable  to  be  arrested,  and  required  to  give  bail,  if  it  be  bailable,  and,  if  not, 
to  be  imprisoned  for  the  commission  of  that  crime,  in  order  that  he  may  an- 
swer for  it.  The  comity  just  recogni/.ed  as  existing  between  the  courts  for 
different  claims  on  parties  is  never  to  be  exercised  so  as  to  operate  to  the  re- 
lease of  offenders  against  tlie  law  upon  mere  technicalities." 

Whether  a  petition  was  pi^sented  to  the  United  States  district  court 
for  the  purpose  of  ol)taining  tlie  judgment  of  that  court  upon  the  ques- 
tion of  its  jurisdiction  over  the  jTeraon  of  the  defendant  <loes  not  appear, 
but  it  is  evident  that  tbcfre  was  no  real  confiict  between  the  two  courts; 
and  that  the  opinion  of  the  supreme  court  of  Illinois  was  accepted  as  a 
correct  statement  of  a  proper  qualification  of  the  rule  of  contity.tbat 
should  obtain  between  the  two  jurisdictions  in  such  a  case. 

The  deciai(n)  of  the  United  States  circuit  court  for  this  circuit  in  Re 
Neagk,  14  Sawy.  232,  39  Fed.  Kep.  838,  has  been  cited  as  declaring 
principles  of  law  applicable  to  this  case,  l)Ut  the  facts  in  that  case  were 
very  different.  Neagle  was  a  deputy  United  States  marshal,  specially 
commissioned  and  instructed  by  tlie  United  States  marshal  to  accompany 
Mr.  Justice  Field  and  protect  him  from  threatened  violence.  In  the 
execution  of  this  duty  Neagle  shot  and  killed  Judge  Terry.  Neagle 
was  thereupon  arrested  by  an  ofiicer  of  the  state,  and  imprisoned  in  the 
county  jail  of  Sui  Joaquin  county.  In  the  petition  to  the  circuit  court 
for  a  writ  of  habeas  corpus,  it  was  alleged,  among  other   things,  that 
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Neagle  had  beeb  arrested  and  confined  in  prison  for  an  net  done  b}*  him  in 
the  performance  of  his  duty.  It  thereupon  devolved  upon  the  court  to 
inquire  whether  he  was  "in  custody  for  an  act  done  or  omitted  in  pur- 
suance of  a  law  of  the  United  States."  Upon  that  inquiry  the  court 
held  that  "it  is  the  exclusive  province  of  the  judiciary  of  the  United 
States  to  ultimately  and  exclusively  determine  any  question  of  right, 
civil  or  criminal,  arising  under  the  Uws  of  the  United  States."  Another 
question  was  as  to  the  right  of  the  petitioner  to  have  his  case  heard  and 
determined  in  a  United  States  court,  and  upon  that  point  the  court  ob- 
served: 

"What  are  the  rif(hts  of  the  petitioner  as  to  having  his  case  heard  and  dis- 
posed of  in  the  courts  of  the  sovereignty  whose  servant  he  is.  and  whoso 
laws  he  was  employed  in  executing?  If  he  hsis  a  riglit  to  be  heard  in  this 
court,  then  we  must  hear  him,  willing  or  unwilling.  There  is  no  alterna- 
tive. Whether  the  writ  should  issue  In  this  case  whs  not  a  question  of  ex- 
pediency, and  whether  the  petitioner  shall  be  discharged  or  remanded  is  not 
a  question  of  policy  or  comity,  as  suggested  in  some  quarters,  it  is  a  ques- 
tion of  personal  riglit  and  personal  liberty,  arising  under  the  constitution  and 
the  laws  of  the  United  States,  whicli  the  court  caunot  ignore." 

These  and  other  like  observations,  in  the  same  line  of  argument,  were 
applicable  to  the  facts  in  that  case,  but  it  would  be  a  strained  and  un- 
natural construction  to  apply  them  to  the  facts  in  the  caso  at  bar,  where 
no  claim  is  made  that  the  accused  is  "  in  custody  for  an  act  done  or 
omitted  in  pursuance  of  a  law  of  the  United  States."  We  are,  however, 
not  without  light  from  the  national  judiciary  on  the  very  question  un- 
der discussion. 

In  the  case  of  U.  S.  v  French,  1  Gall.  1,  an  information  had  been 
filed  in  the  United  States  circuit  court  for  the  district  of  New  Hamp- 
shire against  the  defendant  for  a  violation  of  the  embargo  act  of  Janu> 
ary  9,  1809.  He  was  arrested,  and  gave  bail,  with  sureties,  for  his  ap- 
pearance to  answer  the  information.  He  was  afterwards  arrested,  and 
confined  in  jail,  on  mesne  civil  process,  under  authority  of  the  ?tate  of 
New  Hampshire.  His  sureties  thereupon  moved  in  the  United  States 
circuit  court  for  a  writ  of  habeas  corpus  to  bring  up  the  body  of  the  de- 
fendant to  surrender  him  in  court  in  discharge  of  the  bail.  The  court, 
in  denying  the  motion,  said: 

"  We  have  no  authority  in  this  case  to  issue  a  habeas  corptis.  The  author- 
ity given  by  the  judicial  act  of  1789,  c.  20.  §  14,  is  conflned  to  cases  where 
the  party  is  in  custody  under  color  of  process,  under  the  authority  of  the 
United  States,  or  is  committed  for  trial  before  some  court  of  the  United 
States,  or  is  necessary  to  be  brought  into  court  to  testify.  It  does  not  extend 
to  cases  where  the  process  is  from  a  state  cuiu't,  and  the  object  is  to  surrender 
the  party  in  discharge  of  bail." 

The  counsel  then  moved  to  discharge  the  sureties  from  their  recogni- 
zance, on  the  ground  that,  as  it  bad  become  impossible  to  bring  the  de- 
fendant into  court  without  any  default  on  his  or  their  part,  they  ought 
not  to  be  sufi'erers.  This  motion  was  also  denied,  the  court  remark- 
ing: 
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"There  is  no  sufficient  ground  for  the  application.  There  is  no  physical 
or  legal  impossibility  of  producing  the  defendant.  The  cases  cited  may  be 
good  law,  but  tiiey  proceed  on  the  principle  that,  by  operation  of  law,  the  de- 
fendant had  been  discharged  of  the  process,  or  had  been  placed  beyond  the 
reach  of  the  bail.  Nor  can  it  be  said  that  the  defendant  has  been  guilty  in 
the  present  case  of  no  default.  His  very  conflnement  may  have  tieen  the  re- 
sult of  bis  own  negligence  or  wrong.  The  circumstances  of  the  case  m»f 
furnish  reasons  for  a  respite  of  the  recognizance  to  the  next  term,  and  a  con- 
tinuance of  the  information.  How  can  the  court  foresee  that,  at  another 
term,  the  defendant  will  be  in  civil  conDnement?  If  tlie  bail  were  now  dis- 
charged, and  the  defendant  should  ultimately  be  released  from  his  in)prison- 
inent.  we  have  no  means  to  prevent  his  escape  from  punishment  under  the 
act  of  congress. " 

In  Ex  parte  Robinson,  6  McLean,  355,  .363,  Judge  McLean,  in  coin- 
uieuting  upon  the  practice  adopted  in  the  United  States  courts  to  follow 
the  established  construction  of  the  local  laws  as  declared  by  the  courts 
Of  the  states,  cited  the  following  cases,  as  indicating  the  extent  to  which 
United  States  courts  have  gone  in  deferring  to  the  jurisdiction  and  au- 
thority of  the  state  courts.     He  said: 

"Some  years  ago  an  individual  was  indicted  for  a  capital  offense  in  the  cir- 
cuit court  of  the  United  States,  in  which  the  most  learned  and  able  judge 
Story  presided.  The  same  individual  was  in  prison  under  state  process  for 
debt,  or  some  petty  offense.  The  district  attorney  for  the  United  States 
moved  the  court  to  issue  a  habeas  corpus  to  bring  the  defendant  before  the 
court,  but  the  learned  judge  held  he  had  no  power  to  issue  the  writ  for  that 
purpose.  A  year  or  two  ago  a  case  similar  in  principle  occurred  in  the  cir- 
cuit court  of  the  United  States  for  Ohio,  and  that  court  held  it  had  no  power 
to  take  the  defendant  from  the  state  jurisdiction." 

Since  these  last  decisions  were  rendered,  the  law  providing  for  the 
writ  of  Jiabeas  corpus  in  the  United  States  courts  has  been  enlarged  by 
legislative  amendment,  and  amplified  by  judicial  construction,  bnt  not, 
it  is  believed,  in  such  terms  as  to  give  to  a  defendant,  who  is  charged 
urith  having  violated  both  the  national  and  state  laws,  the  right  to  select 
the  jurisdiction  in  which  he  will  first  be  tried.  Moreover,  it  may  be 
said,  in  this  case,  as  was  said  by  the  supreme  court  in  the  case  of  Ex 
parte  RoyaU,  117  U.  S.  241,  250,  6  Sup.  Ct.  Rep.  734,  that  "it  is  not 
alleged,  and  does  not  appear,  that  the  accused  is  unable  to  give  security 
for  his  appearance  in  the  state  court,  or  that  reasonable  bail  has  been 
denied  him,  or  that  his  trial  will  be  unnecessarily  delayed."  When  the 
United  States  attorney  desires  the  presence  of  the  defendant  in  this 
coart,  the  latter  may  be  able  to  respond  in  person,  or,  if  he  still  be  de- 
tained in  prison,  he  may  be  surrendered  to  the  United  States  marshal 
by  the  state  authorities  upon  notice  that  the  defendant  is  required  in 
this  court  to  answer  the  indictment.  If,  at  that  stage  of  the  proceed- 
ings, any  actual  conflict  of  jurisdiction  arises,  it  will  be  time  enough 
then  to  consider  what  action  should  be  taken  to  secure  a  proper  enforce- 
ment of  the  law,  bearing  in  mind  the  declaration  of  the  supreme  court 
of  the  United  States  in  OoveU  v.  Heyman,  111  U.  S.  176,  182,  4  Sup. 
Ct.  Rep.  856,  "(hat  the  forbearance  which  courts  of  co-ordinate  jurisdic- 
tion, administered  under  a  single  system,  exercise  towards  each  other, 
v.5lF.no.7 — 28 
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whereby  conflicts  are  avoided  by  avoiding  interference  with  the  proceae 
of  each  other,  is  a  principle  of  comity,  with  perhaps  no  higher  sanction 
than  the  utility  which  comes  from  concord,  but  between  the  state 
courts  and  those  of  the  United  States  it  is  something  more.  It  is  a  prin- 
(^iple  of  right  and  law,  and  therefore  of  necessity.  It  leaves  nothing  to 
discretion  or  mere  convenience."  The  writ  will  be  discharged,  and 
Fox  remanded  to  the  custody  of  the  chief  of  police  of  Oakland. 


Jn  re  Kino. 
(Chciitt  Court,  M.  D.  Tennesnec.    July  28, 1892.) 

1.  Habeas  Corpus — Refusal  to  Isspe  Wbit. 

The  writ  of  hnhais  corpus,  though  u  writ  of  right,  does  not  issue  as  a  matter  of 
course;  and  under  Rev.  St.  ?  756,  It  mar  be  refused  If,  upon  the  showing  made  by 
the  petition,  it  appears  that  the  petitioner,  if  brought  into  court,  would  be  re- 
manded. 

2.  Same — JtJRiSDicTiox— Ebhohs. 

A  writ  of  hnbean  corpus  cannot  be  used  as  a,Bubstltute  for  a  writ  of  error,  for 
the  purpose  of  reviewing  alleged  errors,  either  of  fact  or  law,  occurring  at  a  crim- 
inal trial,  but,  being  in  the  nature  of  a  collateral  attack  upon  the  judgment,  is  lim- 
ited to  the  inquiry  whether  the  trial  court  has  acted  without  jurisdiction,  or  has 
exceeded  its  jurisdiction,  so  as  to  render  the  sentence  Toid. 

8.  8A>tE— State  and  Fei>ebai>  Cocbts. 

On  application  to  a  federal  court  for  a  writ  of  lutbens  corptu  to  release  a  prisoner 
convicted  of  crime  by  a  state  court,  the  judge  has  a  discretion  whether  the  prisoner 
shall  be  put  to  his  writ  of  error  to  the  highest  state  court,  or  whether  the  court 
will  proceed  to  summarily  determine  whether  he  is  restrained  of  his  liberty  in  vio- 
lation of  the  constitution  of  the  United  States. 

4.  Same — Gkocxds  of  Review — Di.HguAi.ifiOATios  of  JrsoBS. 

A  federal  circuit  court  has  no  jurisdiction  to  review  on  Tuibeas  oorpiia  a  judg- 
ment of  conviction  by  a  state  court  in  a  criminal  case,  upon  the  ground  that  one  of 
the  jurors,  before  the  trial,  had  expressed  the  opinion  that  the  prisoner  was  guilty, 
or  that  ponding  the  trial  a  juror  had  privately  conversed  with  other  persona  about 
the  case,  such  matters  being  exclusively  within  the  jurisdiction  of  the  trial  and  ap- 
pellate courts  of  the  state. 

6.  Same— MisooNT>r<T  op  Ji;by. 

In  a  murder  trial  in  a  state  court  the  fact  that  the  jury,  while  having  the  caso 
under  consideration,  went  in  a.  body  to  an  adjoining  state,  and  visited  various 
places  there,  did  not  terminate  their  oflirial  character,  or  dissolve  their  relation  to 
the  court,  so  as  to  deprive  them  of  jurisdiction  to  determine  the  case,  and,  if  their 
action  constituted  misconduct,  it  was  a  matter  rcciuiriug  explanation  to  the  trial 
court,  and  afforded  no  ground  for  interference  by  a  federal  court  by  writ  of  hat>ea» 
corpus. 

6.  Same— Hearing  at  Chambers — Appeal. 

No  appeal  lies  from  an  order  of  the  circuit  jndge  refusing  to  issue  a  writ  of  tuihett* 
corpus  after  hearing  at  chambers.  Carper  v.  i'Uzgerald,  7  Sup.  Ct.  Kep.  625,  121 
U.  8.  87,  foUowed. 

7.  Constitutional  Law — Limitation  os  FEDsh.vi.  Power— Speedy  Trial,  Etc. 

The  provision  of  the  federal  constitution  that  "in  all  criminal  prosecntions  the 
accused  shall  enjoy  the  right  to  a  speedy  and  public  trial  by  a  jury  of  the  state  and 
district  wherein  the  crime  shall  have  been  committed, "  etc,  qualifies  the  judicial 
powers  granted  to  tbe  United  States,  and  has  no  application  to  the  powera  exer- 
cised by  the  states. 

At  Chambers.*    Application  in  behalf  of  H.  Clay  King  for  a  writ 
of  habeas  corpus.     Denied. 

'Petitioner's  motion  for  an  appeal  was  disallowed  on  the  ground  that  the  proceed- 
ings were  at  chambers,  upon  the  authority  of  Carper  t.  Fitzgerald,  121  U.  8.  87,  7  Sup. 
Ct.  Rep.  886. 
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G.  W.  Pickle,  Atty.  Gen.,  for  the  Stale. 

W.  6.  Weaiherjord,  J.  M.  Greer,  and  W.  W.  King,  for  defendant. 

Jackson,  Circuit  Judge.  In  the  consideration  of  this  application 
there  are  a  few  well-settled  general  principles  which  should  be  borne  in 
mind.  While  the  writ  of  hnbeas  corpm  is  a  writ  of  right,  being  the  rem- 
edy which  the  law  gives  for  the  enforcement  of  the  civil  right  of  personal 
liberty,  it  will  not  issue  as  a  matter  of  course.  Section  755,  Itev.  St., 
provides  that  the  court  to  which  the  application  is  made  shall  forthwith 
award  the  writ,  "unless  it  appears  from  the  petition  itself  that  the  party 
is  not  entitled  thereto."  It  was  accordingly  said  by  the  supreme  court 
in  Ex  parte  Terry,  128  U.  S.  301,  U  Sup.  Ct.  Rep.  77,  that  "the  writ 
need  not,  therefore,  be  awarded,  11  it  appears  upon  the  showing  made 
by  the  petitioner  that  if  brought  into  court,  and  the  cause  of  his  con- 
finement inquired  into,  he  would  be  remanded  to  prison."  Although 
this  writ  is  most  frequently  resorted  to  because  of  what  is  done  or  omitted 
in  the  administration  of  the  criminal  law,  the  judicial  proceeding  under 
it  is  not  to  inquire  into  the  criminal  act  charged  against  the  petitioner, 
but  the  inquiry  is  limited  and  confined  to  the  petitioner's  right  to  liberty 
or  discharge  from  custody  notwithstanding  the  act.  It  is  not  a  proceed- 
ing in  the  prosecution  of  the  offense  or  crime  with  which  the  petitioner 
is  charged  or  has  been  convicted.  On  the  contrary,  it  is  a  new  suit  of  a 
civil  nature,  brought  by  the  petitioner  to  enforce  a  civil  right  of  i)ersonal 
Ireedom,  which  he  claims  as  against  those  who  are  holding  him  in  cus- 
tody or  restraining  him  of  his  liberty,  hk  parte  Tom  Tong,  108  U.  S. 
•5.56,  2  Sup.  Ct.  Rep.  871. 

The  petitioner's  claim  in  the  pres^it  dase  is  that,  notwithstanding  his 
trial  and  conviction  of  munler  in  the  first  degree,  under  which  he  is  now 
held  in  custody  by  the  sheriff  ol  Shelby  county,  awaiting  the  execution 
of  the  sentence  of  death;  pronounced  against  him  by  the  highest  court 
of  the  state,  he  should  be  dii^cbarged  from  auch  custody,  and  be  restored 
to  his  liberty,  because  in  said  trial  and  conviction  he  was  denied  certain 
rights,  privileges,  and  immunities  guarantied  to  him  by  the  constitution 
of  the  United  States,  which  are  specially  set  forth  in  his  petition,  and 
which,  it  is  claimed,  rendered  the  sentence  pronounced  against  him 
void,  and  his  imprisonment  thereunder  unlawful,  without  reference  to 
his  guilt  or  innocence  of  the  criminal  act  for  which  he  was  tried  and 
convicted.  It  is  well  settled  by  a  uniform  course  of  decisions  in  the 
supreme  court  of  the  United  States  that  the  writ  of  habeas  corpus  in  cases 
Kke  the  present  cannot  be  converted  into  a  writ  of  error,  or  be  used  as  a 
substitute  for  a  writ  of  error,  to  review  or  reverse  the  judgment  of  tlie 
court  pronouncing  the  sentence  complained  of,  for  alleged  errors  of  either 
law  or  fact  committed  in  the  course  of  the  trial.  Under  the  writ  of 
habeas  corpus,  this  court  can  exercise  no  bppellate  jurisdiction  over  the 
proceedings  of  the  trial  court  or  court*  of  the  state,  nor  review  their  con- 
clusions of  law  or  findin-^  of  lact,  and  pronounce  them  erroneous.  The 
writ  of  habeas  corpus  is  not  a  {H'oceeding  for  the  correction  of  errors,  (£".•; 
pvuLange,  18  Wall.  1(>8;  Exparte  Sitbold,  100  U.  S.  375;  Exjiorte  Curtis, 
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106  U.  S.  275,  1  Sup.  Ct.  Rep.  381;  Ek  parte  CarU,  106  U.  S.  621,  1 
Sup.  Ct.  Rep.  535;  Ex  pai-te  Bigdow,  113  U.  S.  328,  5  Sup.  Ct.  Rep. 
542;  Ex  parte  Yarbrongh,  110  U.  S.  651,  4  Sup.  Ct.  Rep.  152;  Ex  parte 
Crouch,  112  U.  S.  178,  5  Sup.  Ct.  Rep.  96;  Ex  parU  WUion,  114  U.  S. 
420,  421,  5  Sup.  Ct.  Rep.  935;  Ex  parU  RoyaU,  117  U.  S.  241,  6  Sup. 
Ct.  Rep.  734;  /n  re  Bnaw,  120  U.  S.  274,  7  Sup.  a.  Rep.  556;  In  re 
Coy,  127  U.  S.  731,  8  Sup.  U.  Rep.  1263;  In  re  Wight,  134  U.  S.  136, 
10  Sup.  Ct.  Rep.  487;  Stevens  v.  FtiUer,  136  U.  S,  478, 10  Sup.  Ct.  Rep. 
911;)  the  reasou  or  principle  upon  which  this  rule  is  settled  being,  as 
stated  by  Mr.  Justice  Bradley  in  Ex  parte  Nielsen,  131  U.  8. 182,  9  Sup. 
Ct.  Rep.  672,  that  a  habeas  corpus  proceeding  which  impeaches  the  valid- 
ity of  a  judgment  or  sentence  of  a  court  having  jurisdiction  of  the  offense 
and  person  of  the  accused  is  a  collateral  attack,  and  as  such  it  is  limited 
to  the  inquiry,  in  cases  like  the  present,  whether  the  trial  court  has 
acted  without  jurisdiction,  or  has  exceeded  its  jurisdiction  so  as  to  ren- 
der its  sentence  or  judgment  void.  After  conviction  of  crime  in  the 
highest  court  of  a  state,  which  the  accused  claims  to  have  been  reached 
in  disregard  or  violation  of  rigitta  secured  to  him  by  the  constitution  or 
laws  of  the  United  States,  two  remedies  are  open  to  his  relief  in  the 
federal  courts,-^he  may  take  his  writ  of  error  to  the  supreme  court  of 
the  United  States,  and  in  that  proceeding  have  a  review  of  the  error 
alleged  to  have  been  committed  by  the  state  courts  to  the  prejudice  of 
the  rights,  privileges,  and  immunities  guarantied  hipv  by  the  constitu- 
tion and  laws  of  the  United  States;  or  he  may  apply  for  his  discharge 
from  custody  under  such  conviction  on  the  ground  that  the  court  or 
courts  pronouncing  sentence  against  him  had  no  jurisdiotion  of  either 
his  person,  or  of  the  offense  with  which  he  is  charged,  or  had.  for  some 
reason,  lost  or  exceeded  its  jurisdiction,  so  as  to  render  its  judgment  a 
nullity.  In  this  latter  proceeding,  as  already  stated,  there  can  be  no 
review  of  the  action  or  rulings  of  the  state  court  or  courts,  even  upon 
federal  questions,  which  might  be  reviewed  by  the  supreme  court  upon 
writ  of  eri-or. 

It  is  also  settled  that,  whether  the  application  for  writ  of  habeas  corjtus 
is  made  before  or  after  conviction  in  the  state  court,  the  circuit  court  of 
the  United  States  has  a  discretion  whether  the  petitioner  shall  be  put  to 
his  writ  of  error  to  the  highest  court  of  the  state,  or  whether  he  will  pro- 
ceed by  writ  of  habeas  corpus  summarily  to  determine  whether  the  part}* 
is  restrained  of  his  liberty  in  violation  of  the  constitution  of  the  United 
States.  Ex  parte  RayaU,  117  U.  S.  241,  252,  253,  6  Sup.  Ct.  Rep.  734; 
In  re  Duncan,  139  U.  S.  449,  11  Sup.  Ct.  Rep.  573;  and  hi  re  Wood, 
140  U.  S.  289,  11  Sup.  Ct.  Rep.  738.  In  the  latter  case  the  rule  an- 
nounced in  Ex  parte  Royall  is  reaffirmed,  with  the  additional  statement 
"that,  after  the  final  disposition  of  the  case  by  the  highest  court  of  the 
state,  the  circuit  court,  in  its  discretion,  may  put  the  party  who  has 
been  denied  a  right,  privilege,  or  immunity,  claimed  under  the  constitu- 
tion of  the  United  States,  to  his  writ  of  error  from  the  supreme  court, 
rather  than  interfere  by  habeas  corpus;"  and  it  is  there  said  by  the  court 
that  these  principles  have  special  application,  where  there  is  no  pretense 
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that  the  statute  or  law  of  the  state  under  which  the  petitioner  was  pros- 
ecuted is  repugnant  to  the  constitution  or  laws  of  the  United  States. 
There  is  no  such  claim  in  thjB  present  case.  In  the  consideration  of  the 
present  application  it  should  also  be  borne  in  mind  that  "it  was  not  in- 
tended by  congress  that  circuit  courts  of  the  United  States  should,  by 
writs  of  habeas  corpus,  obstruct  the  ordinary  administration  of  the  crim- 
inal laws  of  the  state  through  its  own  tribunals."  In  re  Wood,  140  U. 
S.  278,  11  Sup.  Ct.  Rep.  738.  It  is  further  said  by  the  supreme  court 
in  that  case  that  "it  often  occurs  in  the  profcress  of  a  criminal  trial  in  a 
state  court,  proceeding  under  a  statute  not  repugnant  to  the  constitution 
of  the  United  States,  that  questions  occur  which  involve  the  construction 
of  that  instnmient  and  the  determination  of  rights  asserted  under  it;  but 
that  does  not  justify  an  interference  with  its  proceedings  by  a  circuit 
court  of  the  United  States  upon  a  writ  of  habeas  corpus,  sued  out  by  the 
accused,  either  during  or  after  the  trial  in  the  state  court;"  for  "upon 
the  state  courts,  equally  with  the  courts  of  the  Union,  rests  the  obliga- 
tion to  guard,  enforce,  and  protect  every  right  granted  or  secured  by  the 
constitution  of  the  United  States  and  the  laws  made  in  pursuance 
thereof,  wherever  those  rights  are  involved  in  any  suit  or  proceeding  be- 
fore them;"  and  "if  they  fail  therein,  and  withhold  or  deny  rights,  privi- 
leges, or  immunities,  secured  by  the  constitution  and  laws  of  the  United 
States,  the  party  aggrieved  may  bring  the  case  from  the  highest  court 
of  the  state,  in  which  the  question  could  be  decided,  to  this  court  for 
final  and  conclusive  determination.  Robb  v,  Connolly,  111  U.  S.  637, 
4  Sup.  Ct.  Rep.  544." 

.  Testing  the  present  application  by  the  foregoing  principles  and  con- 
siderations, should  this  court,  upon  the  showing  made  by  the  petition 
and  accompanying  documents,  including  the  transcript  of  the  record  in 
the  supreme  court  of  the  state,  disclosing  the  questions  presentied  for  de- 
cision and  disposed  of  by  the  jutlgment  of  that  court,  award  the  writ  of 
habeas  corjms?  If  the  acts  and  proceedings  of  the  state  courts  complained 
of  are  such  as  this  court  can  ])roperly  consider  upon'^becu  corpus,  and 
such  as  render  the  conviction  and  imprisonment  void;  and  entitle  the 
petitioner  to  his  discharge,  is  it  the  duty  of  the  court,  under  the  facte 
and  circumstances  of  the  case  as  disclosed,  and  in  the  exercise  of  its 
discretion,  to  grant  the  writ,  and  proceed  summarily  to  determine 
whether  he  is  restrained  of  hi.s  liberty  in  violation  of  the  constitution  of 
the  United  States,  or  to  put  the  i^etitioner  to  his  writ  of  error  to  the  su- 
preme court?  If  it  appears  from  the  showing  made  by  the  petitioner 
that  if  the  writ  were  awarded,  and  the  facts  stated  and  relied  on  in  the 
petition  were  established,  he  would,  nevertheless,  be  remanded  to  his 
present  custody  and  imprisonment,  the  application  for  the  writ  should 
be  denied.  This  brings  us  to  the  consideration  of  the  special  matter  set 
up  and  relied  on  as  entitling  the  petitioner  to  the  writ  of  habeas  corpus, 
and  to  be  discharged  from  custody. 

1.  The  first  ground  set  up  in  the  application  is  that  one  of  the  jury 
which  tried  the  petitioner,  viz.,  J.  H.  Smith,  was  not  in  fact  an  impar- 
tial juror,  having  bodi  formed  and  expressed  an  opinion  that  petitioner 
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was  "  guilty  and  should  be  strung  up,"  and  this  fact  was  not  known  to 
petitioner  until  after  the  trial  and  verdict  aforesaid. 

2.  The  second  ground  is  that  another  juror  in  said  case,  one  R.  T. 
Mustin,  held  private  conversations  with  vUrious  pereons  concerning  said 
case,  wliile  the  same  was  before  the  jury  for  its  iippartial  consideration 
and  judgment.  These  were  questions  clearly  within  the  jurisdiction  of 
the  trial  and  appellate  courts  of  the  state,  which  said  courts  were  com- 
petent to  decide,  and  their  determination  thereof,  as  they  were  passed 
upon  and  adjudged,  cannot  be  reviewed  by  this  court  upon  a  writ  of 
luiheas  corpvs,  without  making  tliat  writ  serve  the  purpose  of  a  writ  of 
error. 

3.  So,  as  to  the  juror  Mustin  having  formed  and  expressed  an  opinion 
hostile  to  petitioner  before  he  went  upon  the  jury,  notwitbstimding  his 
oath  to  the  contrary,  which  it  is  stated  petitioner  found  out  after  said 
trial  and  supposed  conviction,  which  he  attempted  to  present  to  the  su- 
preme court  of  the  state  by  proper  petition,  it  is  not  shown  when  the  al- 
leged fact  was  found  out,  whether  before  or  after  the  appeal  was  taken. 
It  is  not  shown  that  there  is  no  law  of  the  state,  or  opportunity  after  the 
discovery  of  the  juror's  hostility  or  disqualification,  of  bringing  such  fact 
to  the  attention  of  the  trial  court.  The  matter,  if  material,  was  for  the 
consideration  of  that  court.  So  ruled  in  Re  Wood,  140  U.  S.  278,  11 
Sup.  Ct.  Rep.  738.  There  the  petitioner  alleged  that  he  was  ignorant, 
until  after  conviction,  of  the  exclusion  of  his  own  race,  because  of  their 
race,  from  the  lists  of  grand  and  petit  jurors,  so  as  to  bring  his  case 
within  the  rule  announced  in  Neal  v.  Delaware,  103  U.  S.  370,  394. 
No  authority  has  been  brought  to  the  attention  of  the  court,  or  has  come 
under  its  observation,  holding  that  if,  at  any  time  after  trial  and  con- 
viction in  criminal  cases,  it  is  ascertained  or  discovered  that  a  juror, 
who  duly  qualified  himself,  had  in  fact,  before  going  upon  the  jurj', 
formed  or  expressed  an  opinion  hostile  to  the  accused,  the  judgment  of 
the  court,  based  upon  the  verdict  of  such  jury,  would  be  void,  and  the 
party  imprisoned  thereunder  entitled  to  be  di8ohai|;ed  upon  a  writ  of 
habeas  corpus.  It  would  be  a  dangerous  principle  to  establish.  But,  if 
the  fact  were  established,  what  right,  under  the  constitution  and  laws  of 
the  United  States,  was  violated?  The  constitutional  provision  that  "in 
all  criminal  prosecutions  the  accused  shall  enjoy  the  right  to  a  speedy 
and  public  trial  by  an  impartial  jury  of  the  state  and  district  wherein 
the  crime  shall  have  been  committed,  which  district  shall  have  been  pre- 
viously ascertained  by  law,"  is  a  qualification  and  regulation  relating  ex- 
clusively to  the  judicial  powers  granted  by  the  constitution  of  the  United 
States,  and  has  no  reference  to  the  judicial  power  possessed  and  exer- 
cised under  state  authority. 

4.  The  remaining  and  principal  ground  relied  on  in  support  of  the 
present  application  is  that,  while  the  jury  Imd  the  petitioner's  case  un- 
der consideration,  they  left  the  state  of  Tennessee,  crossed  the  Mississippi 
river  into  the  state  of  Arkansas,  without  his  consent,  and  went  from  point 
to  point  in  the  latter  state,  beyond  and  out  of  the  jurisdiction  of  the  court 
in  which  the  case  was  pending,  whereby,  it  is  allied,  such  jury  lost  ita 
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official  character,  and  ceased  to  be  a  jury  in  said  cause  pending  in  the 
criminal  court  of  Shelby  county,  and  thus  dissolved  their  relations  with 
said  court,  and,  after  so  ceasing  to  be  a  jury,  found  a  verdict,  which 
they  had  no  authority  to  do,  and  the  same  is  a  nullity.  How  did  this 
temporary  absence  of  the  jury  from  the  state  so  dissolve  or  terminate  its 
official  character  as  to  render  its  verdict  void?  The  trip  did  not  destroy 
the  Tennessee  citizenship  of  the  jurors,  or  even  suspend  such  citizeusliip. 
It  did  not  touch  or  affect  in  any  way  their  qualification  as  jurors.  It 
temporarily  suspended  the  trial  court's  personal  jurisdiction  over  them. 
It  also  temporarily  suspended  the  legal  control  of  the  officera  in  whose 
charge  they  were  placed  while  the  jury  was  beyond  tlie  state's  border. 
But  the  act  of  going  beyond  the  territorial  boundary  of  the  state  in  no 
way  impaired,  destroyed,  or  aCFected  the  jurisdiction  of  the  criminal 
court  of  Shelby  county  over  either  the  person  of  the  accused  or  the  of- 
fense with  which  he  was  charged .  When  the  jury  returned  within  the 
limits  of  the  state  the  authority  and  control  of  the  court  was  then  re-es- 
tablished; so  was  that  of  the  officers  of  the  court  having  them  in  charge. 
How  can  such  temporary  absence  from  the  state,  any  more  than  any 
other  unlawful  dispersion  of  the  jury,  which  would  place  them  for  the 
time  beyond  or  out  of  the  control  of  the  court  and  its  officers,  termi- 
nate their  official  character  or  dissolve  their  relation  to  the  court?  It  is 
not  perceived  upon  what  sound  principle  such  proposition  can  be  main- 
tained. The  act  of  crossing  the  Mississippi  river,  and  going  to  a  local- 
ity where  the  officers  in  charge  of  the  jury  had  no  legal  authority  or  con- 
trol over  them,  may,  in  contemplation  of  law,  have  been  an  unlawful 
dispersion  or  separation,  and  may  have  constituted  such  misconduct  as 
called  for  explanation  on  the  part  of  the  state  to  show  that  it  was  at- 
tended with  no  prejudice  to  the  accused.  It  appears  from  the  record 
that  such  explanation  was  given,  by  showing  that  while  crossing  the 
Tiver,  and  while  on  the  Arkansas  shore,  the  jury  remained  together  and 
apart  from  all  other  persons,  and  that,  during  the  time  they  were  beyond 
the  state's  border,  they  had  or  held  no  conversation  or  communication 
with  other  parties.  With  the  sufficiency  or  insufficiency  of  such  expla- 
nation this  court  has,  of  course,  nothing  to  do  upon  the  present  applica- 
tion. If  the  jury  had  gone  into  the  post  office  building  at  Memphis,  or 
upon  the  lot  upon  which  that  buildiiig  stands,  they  woukl  have  equally 
passed  beyond  the  territorial  jurisdiction  of  the  state  of  Tennessee,  and 
of  the  criminal  court  of  Shelby  county.  The  purpose  for  which  they 
might  have  entered  the  government  building,  or  npon  the  parcel  of 
ground  upon  which  that  building  stands,  would  have  been  wholly  inmia- 
terial;  for,  while  there,  they  would  have  been  ujjon  territory  as  much 
beyond  the  territorial  limits  and  jurisdiction  of  the  state  of  Tennessee 
as  the  District  of  Columbia  or  the  .\^rkansas  shore  of  the  Mississippi  river; 
it  being  well  settled  that  over  that  building,  and  over  the  plat  of  ground 
on  which  it  stands,  the  United  States  have  exclusive  jurisdiction, — so 
exclusive  that  the  state  cannot  take  cognizance  of  any  ofTense  committed 
therein  or  thereon,  nor  send  its  officers  there,  either  to  execute  pro- 
cess or  to  make  arrests.     Would  the  courts  of  the  country  entertain  for 
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a  moment  the  proposition  that  a  jury,  having  under  consideration  a 
criminal  case,  would  cease  to  be  a  lawful  jury,  or  be  dissolved  as  such, 
and  lose  its  official  character  and  its  relations  to  the  state  court  by  which 
it  was  impaneled,  by  merely  entering  the  government  post  office,  or  stroll- 
ing over  the  lot  on  which  it  stands,  so  that  their  verdict,  upon  resuming 
their  duties  to  the  state  court,  would  be  vitiated  and  become  a  nullity? 
There  is  no  principle,  and  certainly  no  authority,  upon  which  such 
proposition  can  be  sustoined. 

But,  aside  from  this,  the  question  as  to  the  effect  and  bearing  of  that 
trip  across  the  Mississippi  river  upon  the  rights  of  the  accused  was  for 
the  consideration  of  the  trial  court.  That  court  was  competent  and  had 
the  requisite  jurisdiction  to  pass  upon  and  decide  the  question,  and  the 
petitioner  set  it  up  .and  presented  it  for  decision  both  to  the  trial  court 
and  to  the  supreme  court  of  the  state,  and  the  determination  of  the  ques- 
tion against  him  by  said  courts  cannot  be  properly  reviewed  or  re-exam- 
ined by  this  court  upon  an  application  for  or  upon  a  writ  of  habeas  cot- 
pus,  without  making  such  application  or  writ  serve  the  purpose  of  a  writ 
of  error.  No  such  authority  is  given  to  the  courts  of  the  United  States 
by  the  statutes  defining  and  regulating  their  jurisdiction.  The  state 
courts  having  properly  taken  jurisdiction  of  this  question,  raised  and  pre- 
sented by  the  petitioner,  the  decision  of  the  highest  court  of  the  state 
lipon  it  can  neither  be  reviewed  nor  reversed  by  this  court;  and,  under 
the  facts  and  circumstances  of  the  case,  if  this  court  had  any  doubt  upon 
the  point,  it  should,  in  the  exercise  of  the  discretion  allowed  it,  prop- 
erly deny  the  application  for  the  writ  of  habeas  corpus,  and  put  the  peti- 
tioner to  his  writ  of  error. 

From  the  case  presented  by  the  petition  and  the  accompanying  docu- 
ments, I  am  clearly  of  opinion  that  the  petitioner  could  not  obtain  his 
release  if  the  writ  of  habeas  corpus  were  awarded.  It  thus  appearing 
from  the  petition  itself  that  the  petitioner  is  not  entitled  to  the  writ,  the 
application,  therefore,  is  accordingly  denied,  and  the  rule  to  show  cause 
is  discharged. 

The  following  further  proceedings  were  then  had,  to  wit: 
The  petitioner  prayed  an  appeal  from  the  decision  of  the  circuit  judge. 
It  was  argued  by  counsel  for  the  petitioner  that  the  circuit  judge  sat  as 
a  court,  and  that  hence  an  appeal  was  a  matter  of  right  under  the  acts 
of  congress.  This  view  was  combated  by  the  attorney  general  of  Ten- 
nessee, G.  W.  Pickle,  on  behalf  of  the  state.  Thereupon  the  circuit  judge, 
in  an  oral  opinion,  citing  in  support  of  his  judgment  Carper  v.  Piizger- 
ald,  121  U.  6.  87,  7  Sup.  Ct.  Rep.  825,  denied  the  appeal,  on  the 
ground  that  the  proceedings  were  at  chambers,  by  the  circuit  judge,  and 
not  by  the  circuit  court. 
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MosHER  V.  Joyce  el  <d. 

(CWcuU  Court  of  Appealt,  Sixth  drcutt    July  98, 1899.) 
No.  0. 

L   PAT«!«TS  tor  ISVESTJOSS— iMPBOTtMESIS— Liitiko  Jaoki. 

Lett«i-8  patents  Nob.  168.608  and  172,471,  issued  to  Samuel  E.  Mosher,  October  11, 
1875,  and  January  18,  1876.  respectively,  for  lever  lifting  jacks,  are  for  improve- 
ments only,  and  not  for  an  entirely  new  machine  or  jacli. 

3.  Same — Iufrisoesibjjt— Rbfbbkscb  to  Take  Acoocnt— Seorzoation  of  Pbofitb. 
In  a  suit  for  infringement  of  a  patent  for  a  lifting  jack,  the  court  decreed  that 
oomplalnant  recover  the  profits  made  "from  said  infringement  by  the  manufactare, 
uae,  or  sale  of  the  improvements  described  "  in  the  patent,  and  referred  the  cause 
to  a  master  to  take  proof,  and  report  tbe  profits  made  from  the  manufacture,  use, 
or  sale  "of  said  improvements  or  from  said  infringement "  No  proof  was  given  be- 
fore tbe  order  of  reference  was  made,  showing  that  the  patentM  feature  gave  tbe 
infringing  machine  its  entire  commercial  value.  Held,  that  tbe  order  did  not, 
and  could  not  properly,  direct  the  finding  of  profits  on  the  entire  maohine,  and  de- 
fendants having  claimed,  at  the  commencement  of  tbe  hearing  before  the  master, 
that  they  were  liable  only  for  the  profits  realized  from  the  infringing  feature,  tbe 
burden  was  on  complainant  to  show  either  that  such  feature  gave  the  machine  its 
entire  commercial  value,  or  else  to  segregate  the  profits  made  on  that  feature  from 
the  profits  on  tbe  machine  as  a  whole.    £s  Fed.  Rep.  305,  afllrmed. 

3.  Same— Master's  Report — Rbcommittal. 

Complainant,  claiming  that  the  entire  commercial  value  of  the  infringing, ma- 
chine was  due  to  tbe  patented  improvement,  offered  no  evidence  to  segregate  the 
profits  on  that  feature  alone,  and  the  master  reported  tho  profits  on  the  wnole  ma- 
chine. The  court,  on  exceptions  to  the  report,  held  that  tho  entire  commercial 
value  was  not  due  to  the  patented  feature,  and  thereupon  complainant  moved  to 
recommit  the  report  for  evidence  of  separate  profits.  Held,  that  it  was  a  proper 
exercise  of  discretion  for  tbe  court  to  refuse  the  motion,  a*  complainant,  with  full 
notice  of  defendants'  claim,  had  chosen  to  rely  entirely  on  his  own  theory  of  tbe 
case. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
Division  of  the  Southern  District  of  Ohio. 

In  Equity.  Bill  by  Samuel  B.  Mosher  against  Jacob  O.  Jdyce  and 
others  for  infringement  of  a  patent.  The  patent  was  sustained,  infringe- 
ment declared,  and  a  reference  for  an  accounting  ordered.  31  Fed.  Rep. 
567.  Subsequently  the  cause  was  heard  on  exceptions  by  defendants 
to  the  master's  report,  which  exceptions  were  sustained,  and  a  decree  en- 
tered for  nominal  damages.  45  Fed.  Rep.  205.  Complainant  appeals. 
AflSrmed. 

Statement  by  J.vckson,  Circuit  Judge: 

In  1883  the  appellant  brought  suit  against  the  appellees  for  the  in- 
fringement of  letters  patent  Nos.  168,663  and  172,471,  granted  to  him 
October  11,  1875,  and  January  18,  1876,  respectively,  for  certain  new 
and  useful  improvements  in  lifting  jacks.  After  the  issues  were  made 
up  and  the  proofs  taicen  the  cause  came  on  for  hearing  in  1887,  when 
the  circuit  court  sustained  the  patents,  adjudged  that  respondents' jack, 
No.  29,  embodied  and  infringed  the  patented  improvements,  and  de- 
creed "that  the  complainant  recover  of  the  defendants  the  profits  which 
they  have  received  or  made,  or  which  have  accrued  to  them ,  from  said 
infringement  by  the  manufacture,  use,  or  sale  of  the  improvements  de- 
scribed, and  secured  by  said  letters  patent,  at  any  and  all  times  since  tbe 
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18th  day  of  January,  1876,  and  also  the  damages  which  the  complain- 
ant has  sustaine<l  tliereby."  And,  as  it  did  not  appear  what  said  prolits 
and  damages  were,  it  was  further  ordered  and  decreed  that  the  cause  be 
referred  to  a  special  master,  "  to  take  proof  and  report  to  the  court  an 
account  of  the  profits  which  the  defendants  have  received,  or  which  have 
arisen  or  accrued  to  them,  from  the  manufacture,  use,  or  sale  of  said  im- 
provements, or  from  said  infringement,  and  to  ascertain  and  report  the 
damages  which  the  complainant  has  sustained  thereby  since  January 
18,  187G,  from  the  papers  and  evidence  in  the  cause,  nnd  from  any  evi- 
dence which  either  party  may  produce  before  him  of  the  same."  Upon 
the  execution  of  this  reference  neither  party  introduced  before  the  spe- 
cial master  any  evidence  as  to  the  profits  made  or  realized  by  defendants 
from  the  manufacture,  use,  or  sale  of  the  patented  improvement,  nor  as 
to  the  damages  which  complainant  hail  sustained  by  reason  of  tlie  in- 
fringement. The  master  took  proof  as  to  the  profits  defendants  had  made 
from  the  manufacture  and  sale  of  the  entire  Jacks  embodying  the  pat- 
ented improvements,  and  reported  such  profits  upon  the  whole  machines 
at  the  sum  of  $1,905.00.  He  found  and  reported  that  defendants  had 
manufactured  and  sold  301  jacks  embodying  the  patented  inventions,  for 
which  they  received  the  aggregate  or  gross  sum  of  $3,956.86.  From 
this  he  deducted  the  cost  of  manufacturing  and  materials,  and  found  a 
net  profit  of  $1,905.06,  which  he  reported  as  due  to  complainant  from 
defendants,  "on  account  of  damages  Irom  infringement  adjudged  in  this 
case."  The  master's  findings  and  report  were  founded  upon  the  theor3' 
that  complainant  was  entitled  to  the  entire  profits  made  by  defendants 
upon  the  whole  machines,  or  the  entire  jacks  manufactured  and  sold  by 
them ,  and  that  the  amount  of  such  net  profits  was  the  measure  of  com- 
]>lainant's  damages  for  the  infringement  of  the  patented  improvement. 
After  his  report  was  filed  the  defendants  moved  the  court  to  refer  the  ac- 
count back  to  the  master,  which  motion  was  overruled  and  denied. 
Thereupon  the  defendants  filed  exceptions  to  the  report.  The  main 
grounds  of  exception  were  tliat  there  was  no  evidence  produced  before 
the  master  or  found  in  the  cause  that  the  patented  improvement  or  device 
had  any  market  value,  or  that  defendants  had  derived  any  profit  by  the 
use  thereof,  or  that  complainant  had  sustained  any  damage  from  the  in- 
/ringemeiit,  and,  further,  that  there  was  no  evidence  to  sliow  what  value 
or  profit  on  the  jacks  manufactured  and  sold  by  defen<lants  was  due  to, 
or  had  accrued  from,  the  use  of  the  patented  improvement,  or  that  thej' 
had  rcidized  or  derived  any  profits  tlierefrom,  and  that  the  master  erred 
in  awarding  complainant  tlie  whole  net  profits  upon  the  entire  machines. 
The  defendants,  in  the  opening  of  the  reference  before  the  master,  claimed 
that  only  such  profits  as  resulted  from  the  use  of  the  patented  improve- 
ments could  be  allowed  the  complainant;  that  the  burden  of  showing 
what  such  profits  were  rested  upon  tlie  complainant,  inasmuch  as  de- 
fendants had  the  right  to  make  and  sell  jacks,  and  all  parts  thereof,  not 
covered  by  complainant's  patent,  and  that  complainant's  profits  or  dam- 
ages should  be  confined  or  limited  to  such  as  were  shown  to  have  re- 
sulted from  the  manufacture  and  sale  of  the  infringing  jacks,  over  and 
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above  other  and  similar  jacks  which  they  had  the  right  to  make  and  sell. 
The  complainant's  claim  and  contention  was  that  the  improvement  cov- 
ered by  his  invention  and  patents  made,  in  effect,  an  entirely  new  ma- 
chine,— an  improved  lifting  jack, — so  different  in  operation  from  lifting 
jacks  previously  in  use,  and  so  much  more  efficient,  that  the  doctrine  of 
the  apportionment  of  profits  could  not  properly  be  applied,  and  that  he 
should  be  allowed  the  entire  profits  on  all  jacks  embodying  his  improve- 
.ment. 

The  court  below  held  that  complainant's  patents  were  for  improve- 
ments only,  and  not  for  an  entirely  new  machine  or  lifting  jack;  that  it 
was  the  duty  of  complainant  to  give  evidence  separating  or  apportioning 
the  defendants'  profits  and  his  damages  between  the  patented  feature  and 
the  unpatented  features  of  the  jacks  made  and  sold,  as  held  in  GarreUon 
V.  Clark.  Ill  U.  S.  120,  4  Sup.  Ct.  Rep.  291,  and  Black  v.  Thome,  111 
U.  S.  124,  4  Sup.  Ct.  Rep.  326;  and  that,  complainant  having  failed  to 
show^  either  profits  or  damages  that  were  attributable  to  the  nse  of  the 
improvements  infringed,  he  was  entitled  to  only  nominal  damages. 
The  respondents'  exceptions  to  the  master's  report  were  accordingly  sus- 
tained, and  the  complainant  was  decreed  nominal  damages  and  taxed 
Mrith  the  costs  of  the  reference.  The  complainant  moved  for  a  modifica- 
tion of  the  court's  rulings,  and  lor  a  recommittal  of  the  cause  to  the  mas- 
ter to  take  additional  testimony,  which  motions  were  denied. 

From  the  decree  of  the  court  below  awarding  him  only  nominal  dam- 
ages, assessed  at  the  sum  of  six  cents,  the  complainant  has  appealed  to 
this  court,  and  has  assigned  various  errors  as  grounds  of  reversal.  These 
assignments  need  not  be  severally  noticed  or  considered  in  detail.  The 
principal  ones  relied  on  relate  to  the  ruling  of  the  lower  court  upon  the 
character  and  scope  of  the  invention  and  the  rule  of  apportionment  ap- 
plied as  to  the  profits.  It  is  also  claimed  that  the  interlocutory  decree 
of  reference  directed  the  master  to  find  and  report  the  profits  made  by 
defendants  on  the  entire  jack,  which  infringed  the  patented  improve- 
ment; that  the  court  erred  in  decreeing  nominal  damages  for  want  of 
testimony  apportioning  the  same;  and  that  the  cause  should  have  been 
referred  back  to  the  master  to  take  proper  testimony  on  which  to  make 
such  apportionment. 

L.  M.  Hosea,  for  appellant. 

Edmcmd  E.  -  Wood,  (  Wood  d:  Bmjd,  of  counsel,)  for  appellees. 

Before  Brown,  Circuit  Justice,  and  Jackson  and  Taft,  Circuit  Judges. 

Jackson,  Circuit  Judge.  There  was  no  error  in  the  holding  of  the  cir- 
cuit court  that  complainant's  invention  and  jiatents  were  for  improve-^ 
men ts  only,  and  not  for  an  entirely  new  machine  or  lifting  jack.  The 
patented  improvement  made  jacks  on  which  it  was  used  more  efficient, 
but  did  not  operate  to  make  an  entirely  new  machine,  nor  did  it  su- 
persede-all other  jacks. 

We  are  clearly  of  the  opinion  that  the  order  of  reference  did  not  di- 
rect the  master  to  find  and  report  the  profits  made  by  defendants  on  the 
entire  jack  manufactured  and  sold  by  them.     In  the  absence  of  proof 


Digitized  by 


Google 


144  FEDERAL  REPOBTEB,  Vol.  51. 

showing  that  the  defendants'  infringing  jack  derived  its  whole  commer- 
cial value  from  the  use  of  the  patented  improvement,  the  court  could 
not  properly  have  made  such  an  order  of  reference  as  appellant  claims 
was  made.  This  is  settled  by  lAUlefield  v.  Perry,  21  Wall.  205.  228, 
229.  The  refi^ence  was  ordered  in  substantial  conformity  with  that  in 
Dobacm  v.  Doman,  118  U.  S.  15,  16,  6  Sup.  Ct.  Rep.  946,  and  directed 
an  account  of  the  profits  from  the  infringement.  But,  if  that  were  not 
so,  still,  upon  the  coming  in  of  the  report,  the  court  upon  the  tinol  hear- 
ing had  full  authority  to  vary  or  depart  from  the  interlocutory  decree  on 
the  question  of  profits. 

There  is  nothing  in  the  record  to  show  that  the  court  below  erred  in 
refusing  to  recommit  the  cause  to  the  master  for  the  purpose  of  taking 
testimony  upon  which  to  make  an  apportionment  of  the  profits.  It  was 
claimetl  by  respondents,  pending  the  reference,  that  complainant  could 
only  be  allowed  the  profits  which  defendants  have  realized  as  the  result 
or  consequence  of  the  wrongful  use  of  the  patented  improvement.  This 
involved  the  apportionment  of  the  profits.  The  complainant,  being 
thus  informed  of  what  the  defendants  would  contend  for,  cannot  well 
claim  that  he  has  been  taken  by  surprise.  No  accident,  inadvertence, 
or  mistake  is  shown  as  a  ground  for  the  recommittal  of  the  cause.  The 
complainant,  after  notice  of  defendants'  position  and  claim,  neglected 
and  omitted  to  introduce  any  testimony  on  the  point.  Nor  is  his  mo- 
tion to  refer  the  account  back  to  the  master  supported  by  any  affidavit 
or  showing  that  he  can  hereafter  produce  testimony  that  will  enable 
either  the  master  or  the  court  to  ascertain  the  profits  attributable  to  his 
patented  improvement.  In  respect  to  such  matters  as  the  recommittal 
of  accounts  or  reference  back  to  a  master,  the  chancellor  exercises  a  very 
large  discretion,  and  is  not  to  be  put  in  error  in  his  action  upon  such 
motions,  except  upon  very  clear  showing  of  merits  and  in  the  absence 
of  n^ligence.  Where  litigants  have  an  opportunity  of  presenting  their 
case  fully,  and  elect  to  proceed  on  a  certain  theory  as  to  their  rights, 
which  is  subsequently  not  sustained,  and  then  move  to  reopen  the  cause 
for  proof  upon  another  theory,  some  good  showing  should  be  presented 
to  support  such  motion.  No  special  circumstances  are  disclosed  in  the 
present  case,  which  satisfy  us  that  the  court  below  erred  in  refusing  to 
refer  the  cause  back  to  the  master  for  proof  on  the  apportionment  of  the 
profits. 

The  remaining  and  principal  question  presented  by  the  appeal  relates 
to  the  proper  measure  of  profits  which  complainant  was  entitled  to 
recover.  Did  the  circuit  court  err  in  confining  and  limiting  his  profits 
to  such  as  resulted  from  or  were  attributable  to  his  patented  improve- 
ment, and,  in  the  absence  of  proof  on  that  subject,  awarding  only  nom- 
inal damages,  or  was  complainant  entitled  to  the  entire  profits  on  all  the 
jacks  manufactured  and  sold  by  defendants,  which  embodied  his  inven- 
tion? The  rule  for  the  determination  of  this  question  is  well  settled  by 
the  supreme  court.  It  is  so  clearly  sUited  in  Oarretson  v.  Clark,  111  U. 
S.  120,  121,  4  Sup.  Ct.  Rep.  291,  as  to  render  any  discussion  of  or  ref- 
erence to  earlier  authorities  on  the  subject  unnecessary.     In  that  case 
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the  court  say  that  *'when  a  patent  is  for  an  improvement,  and  not  for 
an  entirely  new  machine  or  contrivance,  the  patentee  most  show  in  what 
particnlars  his  improvement  has  added  to  the  osefulness  of  the  machine 
or  contrivance.  He  must  separate  its  results  distinctly  from  those  of  the 
other  parts,  so  that  the  benefits  derived  from  it  may  be  distinctly  seen 
and  appreciated.  The  rule  on  this  head  is  aptly  stated  by  Mr.  Justice 
Blatchfokd  in  the  court  below.  "The  patentee,'  he  says,  'must  in 
every  case  g^ve  evidence  tending  to  separate  or  apportion  the  defendant's 
profits  and  the  patentee's  damages  between  the  patented  feature  and  the 
unpatented  features,  and  such  evidence  must  be  reliable  and  tangible, 
and  not  conjectural  or  speculative;  or  he  must  show,  by  equally  reliable 
and  satisfactory  evidence,  that  the  profits  and  damages  are  to  be  calcu- 
lated on  the  whole  machine,  for  the  reason  that  the  entire  value  of  the 
whole  machine,  as  a  marketable  article,  is  properly  and  legally  attrib- 
utable to  the  patented  feature.'" 

The  rule  thus  laid  down  is  reaffirmed  in  Dobaon  v.  Carpet  Cb.,  114  U. 
8.  444,  445,5  Sup.  Gt.  Rep.  945,  and  later  decisions.  Has  complainant 
oomplied  with  either  branch  of  the  rule,  so  as  to  entitle  himself  to  any- 
thing more  than  nominal  damages?  It  is  clearly  shown,  and  not  dis- 
puted, that  he  made  no  effort  and  produced  no  evidence,  either  before 
or  after  the  reference,  "tending  to  separate  or  apportion  the  defendants' 
profits  and  the  patentee's  damages  between  the  patented  features  and  the 
unpatented  features"  of  the  infringing  jacks.  His  claim  below  and  his 
contention  here  is  that  his  case  falls  within  the  second  branch  of  the  rule 
announced,  in  that  his  profits  and  damages  should  be  calculated  on  the 
whole  machine,  for  the  reason  that  the  entire  value  of  the  whole  infringing 
machine  as  a  marketable  article  was  properly  and  legally  attributable  to 
the  patented  improvement.  If  he  has  established  this  by  reliable  and 
satisfactory  evidence,  his  case  falls  within  the  exception  recognized  and 
applied  in  Manufacturing  Co.  v.  Cmring,  105  U.  S.  253;  Root  v.  Railviay 
Co.,  Id.  189;  HwUmt  v.  SchUlinger,  130  U.  S.  456,  471,  472,  9  Sup. 
Ct.  Rep.  684;  and  Oroiby,  etc..  Valve  Co.  v.  Consolidated  Safety  Valve  Co., 
141  U.  S.  464,  12  Sup.  Ct.  Rep.  49, — where  the  patentee  was  given  the 
entire  profits,  because  it  was  shown  that  the  infringing  machine  or  device 
bad  derived  its  entire  commercial  value  from  the  patented  feature  or  im- 
provement. Thus,  in  HurUmt  v.  SchUlinger,  130  U.  S.  456,  9  Sup.  Ct. 
Rep.  6S4,  which  appellant  relies  on,  it  is  said  by  the  court:  "It  dearly 
appears  that  the  defendant's  concrete  flagging  derived  its  entire  value  from 
the  use  of  the  plaintiffs  invention,  and  that  if  it  had  not  been  laid  in  that 
iray  it  would  not  have  been  laid  at  all."  So  in  Orotby,  etc.,  Vodve  Co.  v. 
CoruolidaUd  Safety  Valve  Co.,  141  U.  S.  454,  12  Sup.  Ct.  Rep.  49,  it  was 
established  by  the  patentee  to  the  satisfaction  of  the  court  that  the  whole 
commercial  value  of  the  infringing  article  was  derived  from  the  use  of 
the  patented  feature,  and  for  that  reason  the  court  awarded  the  entire 
profits.  Has  complainant  brought  his  case  within  the  rule  established  by 
these  authorities?  We  are  clearly  of  the  opinion  that  he  has  not.  He 
has  wholly  failed  to  show,  as  the  burden  rested  upon  him  to  establish,  that 
the  oommercial  value  of  the  infringingjack  made  and  sold  by  defendants 
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was  derived  from  the  use  of  the  patented  feature.  On  the  contrary,  the 
J/Toof  on  this  subject,  so  far  as  there  is  any  relating  to  the  matter,  tends 
strongly  in  the  other  direction.  Having  failed  to  prove  by  reliable  and 
tangible  evidence  that  the  entire  value  of  the  infringing  jack,  as  a  mar- 
ketable article,  was  properly  and  legally  attributable  to  his  patented 
feature,  the  court  cannot  indulge  in  conjecture  or  specUhition  in  order 
to  give  him  the  entire  profits  made  by  the  defendants.  It  was  open 
to  complainant  to  show  that  defendants  had  received  an  increased  price 
for  their  infringing  jacks,  which  was  fairly  attributable  to  his  patented 
improvement,  or  that  the  infringing  jacks  derived  their  entire  value,  as 
marketable  articles,  from  his  invention.  He  has  failed  to  do  either,  and 
we  are  clearly  of  the  opinion  that  the  decree  below  was  therefore  correct, 
and  should  be  affirmed,  with  costs  of  appeal,  and  it  is  accordingly  so 
ordered  and  adjudged. 


Tatl'm  et  al.  v.  Gregory  d  al. 

ICircuH  Coxirt,  N.  D.  CaUfurnin.    June  9, 1892.) 

1.  Patents  Fon  Ixvextioss— EnoERi— Ekrential  Feati-ubs. 

Claim  1  of  letters  patent  No.  aST.^itS,  dated  May  '.25,  IS^,  asd  dt&ID  1  of  letters 
patent  No.  290,35S,  dated  December  18,  IhSH,  both  granted  to  J.  A.  Hobb  forlmprove- 
ments  in  edgers,  embrace  and  cover  the  essential  features  of  the  patented  machine, 
and  Kive  it  iu  merit,  without  which  features  It  wooid  be.  vidmles*.  and.  unsalable. 

2.  Same— Meascbb  of  Damaoks— Wbe.\  Caixui.ated  cm  Wbolb  liACHiNS. 

When  a  patent  covers  only  certain  features  of  a  machine  and  not  the  entire  ma- 
chine, if  the  patent  features  constitute  the  essential  features  of  the  machine  ami 
Kive  it  its  merit,  without  which  the  machine  would  be  valueless  and  unsalable,  the 
damages  and  profits  for  infringement  must  be  calculated  on  the  basis  of  the  entire 
machine,  and  not  merely  on  the  patented  features  alone. 
8.  Same. 

To  entitle  a  patentee  to  recover  as  damages  for  inf  riagement  the  profits  he  would 
have  realized  ft  he  had  made  the  sales  which  were  made  by  the  Infringer,  he  must 
show  that  he  bad  the  ability  to  malce,  and  that  he  would  have  madb,  said  sales  bat 
for  the  infringement. 

In  Equity.  . ,       . 

Exception  to  a  master's  report.  Complainants  brought  suit  for  an  in- 
junction and  recovery  of  damages  and  profits  ibr  infringement  of  the  first 
claim  of  letters  patent  No.  227,926,  dated  May  25,  1880,  and  the  first 
claim  of  letters  patentNo.  290,358,  dated  DccemberlS,  1883,  both  granted 
to  J.  A.  Robb  for  improvements  in  e<lgers.  The  first  patent  covered  a 
mechanism  for  laterally  shifting  the  saws  along  the  arbor  of  an  edger 
for  the  purpose  of  regulating  the  distance  between  them,  and  thereby 
cutting  different  widths  of  boards.  The  second  patent  covered  a  mechan- 
ism for  simultaneously  raising  the  upper  feed  rolls  of  an  edger.  On 
final  hearing  the  two  claims  mentioned  were  held  to  be  infringed  by  the 
respondents,  and  the  case  was  referred  to  the  master  of  chancery  to  take 
an  accounting.  See  Tatum  y.  Oregory,  41  Fed.. Rep.  142.  AccountiiiR 
was  taken,  iu  which  the  master  found  that  the  patented  features  were 
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the  esseDtial  features  of  the  machine,  and  gave  it  its  merit  and  value, 
and  without  them  the  machine  was  valueless  and  unsalable.  He  further 
found  that  respondents  had  made  and  sold  nine  edgers  containing  the 
two  patented  features;  that  the  complainants  granted  no  licenses,  but 
kept  the  patent  a  dose  monopoly,  and  supplied  the  market  themselves; 
that  they  owned  and  o^>erated  a  machine  shop,  where  the  edgers  were 
made  and  sold;  that,  if  no  infringement  had  occurred,  they  could  and 
would  have  sold  an  equal  number  of  their  edgers  to  the  purchasers  who 
bought  from  respondents,  and  they  would  have  made  as  profits  on  such 
sales  $1,742.50.  On  the  accounting  respondents  admitted  making  a 
profit  of  1900  on  the  infringing  edgers  sold  by  them. 

John  H.  Miller,  for  complainants. 

John  L.  Boone,  for  respondents. 

McKenna,  Circuit  Judge.  The  patented  device  was  invented  by  one 
Robb,  and  is  one  for  shifting  the  saws  and  simultaneously  raising  the 
top  feed  rolls  of  a  machine  used  in  sawmills  called  an  "edger."  The 
device  does  not  form  the  whole  machine,  but  it  is  the  essential  feature; 
makes  the  merit  of  the  new  one,  and  the  edger  has  no  value  or  use  with- 
out it, — is  not  salable  without  it.  The  case  of  Ytile  Lock  Munnfg  Co.  v. 
Sargent,  117  U.  S.  536,  6  Sup.  Ct.  Rep.  934,  applies,  and  damages  must 
be  adjudged  on  the  basis  of  the  entire  edger.  What  are  the  damages?  The 
complainants  were  the  owners  of  the  patent,  and  reserved  to  themselves 
the  right  of  manu&cture  and  sale.  Tlie  measure  of  damages  therefore  is 
either  the  profits  they  would  have  made  but  for  the  infringing  sales,  to- 
gether with  the  reduction  of  price  on  their  own  sales,  or  the  profits  that 
the  respondents  made.  There  was  no  reduction  in  the  prices  of  their  own 
sales.  These  were  maintained.  To  enable  complainants  to  recover  tlieir 
rate  of  profit  on  respondents'  sales  involves  the  two  conditions  that  they 
had  the  ability  to  and  would  have  sold  their  machine  to  the  purchasers 
who  bought  of  respondents.  Tiie  first  condition  is  established;  the  sec- 
ond, the  master  said,  "does  not  so  clearly  appear."  He  infers  it,  how- 
ever, from  the  testimony  of  a  Mr.  Smiley,  a  witness  and  employe  of  com- 
plainants, whom  he  quotes  as  follows:  "I  know  that  people  havcnt 
bought  from  us  on  account  of  our  high  prices,  as  they  have  said,  and 
they  placed  the  order  with  Spaulding,"  (meaning  respondents.)  This  is 
a  }x>sitive  assertion  that  couiplainants  lost  sales  by  the  competition  of 
respondents,  but  its  positiveness  is  abated  on  further  examination,  and 
the  statement  shown  to  be  based  on  conjecture,  and,  so  far  as  it  as-serts 
sales  to  customers  of  complainants,  a  mistake.  In  explanation  of  what 
he  meant  by  lost  sales,  he  said  that  parties  made  inquiries  at  comj>lain- 
ants'  store,  but  were  deterred  from  purchasing  by  the  high  prices,  say- 
ing "they  could  do  better."  Though  claiming  a  good  memory, — so  good 
that  it  was  appealed  to  in  cases  of  doubt  by  his  fellow  clerks, — he  was 
only  able  to  remember  one  instance  of  this.  One  of  whom  he  called  the 
Korbell  Bros., — which  one  he  did  not  remember, — told  him  that  he 
had  bought  an  edger  of  Spaulding,  and  the  witness  concluded  by  saying 
"  that  an  examination  of  Mr.  Spaukling's  books  will  prove  that  I  am 
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right."  An  examination  of  Mr.  Spaulding's  books  proved  that  he  was 
wrong.  Mr.  Spaulding  did  not  eelj  to  Korbell  Bros,  an  edger.  A  tran- 
script of  his  books  showed  a  sale  of  nine  edgers,  but  none  to  Korbell 
Bros,  or  to  the  company  to  which  they  belonged.  From  testimony  so 
vague  and  mistaken  no  judgment  can  be  formed.  There  was  no  other 
testimony  of  lost  sales,  and  no  presumption  can  be  safely  indulged  in 
against  the  fact  that  there  were  other  competitors  of  complainants  be- 
sides respondents,  other  edgers,  and  other  infringers.  If  the  other  edgers 
are  conceded  to  have  been  inferior,  they  were  cheaper,  and  the  testi- 
mony shows  were  salable,  and  there  are  suits  pending  against  other 
infringers.  In  this  condition  of  things  and  the  evidence  it  would  be 
incurring  too  much  risk  of  doing  injustice  to  decide  that  plaintiffs  would 
have  made  the  sales  which  respondents  made.  In  other  words,  that  the 
purchasers  from  respondents  would'  not  have  bought  of  them  or  another 
some  other  edger,  or  bought  the  same  edger  from  another  infringer,  but 
would  have  bought  of  plaintifl's  at  a  higher  price;  that  they  would  not 
have  done  what  the  witness  said  they  did  do.  I  do  not  think,  there- 
fore, that  the  evidence  sustains  the  finding  of  the  master  that  plaintiffs 
incurred  $1,742.62  damages  by  respondents'  sales.  Th«  contention  of 
respondents'  counsel  that  complainants  can  only  recover  nominal  dam- 
ages cannot  be  sustained.  There  is  proof  of  other  damages.  Respond- 
ents admit  that  they  made  a  profit  of  $100  on  each  edger,  or  $900  in 
all.  Therefore  final  decree  will  be  entered  for  complainants  for  $900 
damages,  costs  of  suit,  and  the  injunction  will  be  made  perpetual. 
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The  Charles  Wetmorb.  '  ' 

Upton  v.  The  Charles  Wetmore  «t  cd..  Wood,  Intert'ener. 

llHstrUst  Corirt,  D.  Oregon.    July  9, 1892.) 

BU.TA6E— Towage  Sbryice— CoMPEysATioK. 

TtM  "whaleback"  steamer  W.,  valued,  with  hereunto,  at  $409,319,  lost  ber  rudder 
plates,  and  was  driftiDg  shoreward  in  a  ntorm  nearXiUamook  rock,  about  30  miles 
south  of  the  mouth  of  the  Ck>lumbia  river.  The  steamer  Zambesi,  worth  fS20,0(X); 
bound  from  Victoria,  B.  C,  to  Portland,  Or.,  having  been  driyen  south  of  the  Co- 
lumbia, discovered  the  Wetmore  flying  signals  of  distress.  With  some  difficulty  a 
hawser  was  made  fast,  and  the  Wetmore  was  towed  ueAr  thfe'  mxnkth  of  the  Coluih' 
bia,  but,  no  pilot  being  available,  the  vessels  were  held  oft  the  bar  until  next  mom  - 
ing.  The  Zambesi  then  steamed  for  tbe  river,  but  when  three  and  a  half  miles 
off  McKenzle's  head  tbe  hawser  parted.  It  was  recovered,  and  again  made  fast 
during  a  period  of  increasing  danger.  A  pilot  was  procured,  and  tbe  bar  was 
ciDMed  in  safety.  The  Wetmore.  being  very  heavy,  'yawed  from  side  to  side,  ren- 
dering it  necessary  to  cross  tbe  bar  rerv  slowly,  and,  as  the  tide  was  flooding,  the 
heaving  seas  traveled  faster  than  the  Zambesi,  thus  beating  upon  and  sweeping 
over  her,  straining  ber  decks,  breaking  in  ber  house,  and  otticrwise  injuring  and 
imperiling  her.  Held,  that  lao.OOO  should  be  allowed  for  salvage,  and  distributed, 
tr.OOO  to  the  Zambesi,  $5,000  to  ber  master,  $5,000  to  ber  crew,  $2,000  to  the  pilot^ 
and  $1,000  to  the  mate. 

In  Admiralty.  Libel  by  Frank  Upton  against  the  steamer  Charles 
Wetmore  and  cargo  for  salvage,  the  American  yteel  Barge  Company  be- 
ing claimant  of  the  vessel,  and  the  Pacific  >$teel  Barge  Company  claim- 
aotof  the  cargo.  George  W.  Wood  intervened,  claiming  compensation 
for  services  as  pilot.     Decree  for  libelants  and  intervener. 

Mr.  Alfred  F.  Sears  and  Mr.  Paul  R.  Deady,  for  libelant. 

Mr.  Zera  Snow,  for  intervener. 

Mr.  C.  E.  S.  Wood  and  Mr.  Cmich  Flanders,  for  claimants. 

Deady,  District  Judge.  This  suit  was  commenced  b}'  Frank  Upton, 
libelant,  against  the  steamer  Wetmore,  her  tackle,  apparel,  and  cargo, 
on  December  10,  1891,  to  obtain  compensation  for  a  salvage  service 
rendered  them  by  the  libelants. 

On  December  11th  the  vessel  was  arrested  and  delivered  to  the  claim- 
ants on  the  16tb,  on  the  stipulation  of  William  6.  Ladd  and  R.  Wil- 
liams in  the  sum  of  $.'00,000. 

On  January  4,  1892,  George  W.  Wood,  the  pilot  on  the  Zambesi 
when  she  crossed  the  bar  of  the  Columbia  with  the  Wetmore  in  tow, 
filed  a  libel  of  intervention,  asking  for  compensation  Sot  his  services  to 
the  Wetmore  in  conducting  her  across  the  bar  as  a  salvor. 

After  a  careful  examination  of  the  evidence  I  find  the  material  facts 
of  the  case  to  be  as  follows: 

1.  On  the  morning  of  Tuesday,  December  8,  1891,  the  Charles  W. 
Wetmore,  an  iron,  screw  steamer  of  the  type  called  "whaleback,"  being 
of  10,750  tons  register,  171  feet  draft  when  loaded,  and  valued,  with 
her  cargo,  at  $409,219.09,  while  on  a  voyage  from  Philadelphia  to  Puget 
sound,  was  lying  4  or  5  miles  from  the  shore  in, the  Pacific  ocean,  a 
v.5lF.no.7— 29 
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short  (lisUince  south  of  Tillamook  rock,  and  about  30  miles  south  of  the 
mouth  of  the  Columbia  river,  disabled  by  the  loss  of  her  rudder  plates. 

2.  A  strong  sea  was  running  to  the  northwest,  the  result  of  a  violent 
blow  on  the  6th  and  7th  of  the  month.  Her  machinery  was  in  good 
condition,  and  an  attempt  had  been  made  on  the  morning  of  the  8tli 
to  rig  a  drag  as  a  jury  rudder,  composed  of  a  lot  of  rope  and  chains,  but 
it  proved  of  no  use,  and  she  was  unable  to  steer,  and  was  drifting  slowly 
but  surely  towards  the  shore  in  about  six  or  seven  fathoms  of  water. 

3.  On  the  same  morning  the  Zambesi,  an  iron,  screw  steamer  of  1,654 
tons  register,  valued  at  $220,000,  and  lightly  loaded,  was  on  a  voyage 
from  Victoria,  B.  C,  to  Portland,  Or.,  and  in  the  bad  weather  had  run 
below  the  mouth  of  the  Columbia  to  the  neighborhood  of  Tillamook  rock, 
when  she  discovered  the  Wetmore,  flying  a  signal  of  distress,  "H.  V.," 
which  means,  according  to  the  "International  Code  of  Signals,"  "Pam- 
aged  rudder;  cannot  steer." 

4.  The  master  of  the  Zambesi  signaled  the  Wetmore,  and  asked  her 
if  she  wanted  a  tow,  to  which  he  replied,  "Yes,"  and  signaleil  for  a  boat. 
Tlie  sea  was  very  rough,  and  the  master  of  the  Zambesi  did  not  care  to 
risk  a  boat,  but  with  the  aid  of  lifebuoys  sent  out  a  small  line,  and 
steamed  around  the  ship,  in  hopes  they  would  be  able  to  get  it  on  board, 
but,  although  they  grappled  it,  they  could  not  hold  it.  After  some 
three  hours  spent  in  this  way  the  Zamlwsi  signaled  to  the  Wetmore  to 
send  a  boat  off,  when  the  master  of  the  Wetmore,  in  response  to  the 
signal,  went  to  the  Zambesi,  the  latter  lying  to  and  making  a  lee  for 
him,  and  gave  the  latter  a  line,  attached  to  his  hawser,  which  was  then 
taken  on  board  and  made  fast. 

5.  Ti  :  Zambesi  then  steamed  up  the  coast  to  the  mouth  of  the 
Columbia,  which  she  reached  about  dark,  where,  not  finding  a  pilot, 
and  not  caring  to  cross  in  on  such  a  heavy  sea  without  a  pilot,  with  the 
Wetmore  in  tow,  the  master  of  the  Zambesi  signaled  to  the  Wetmore 
that  he  would  not  go  in,  and  offered  him  another  hawser,  which  he  de- 
clined. The  Zambesi  then,  with  the  Wetmore  in  tow,  dogged  off  the 
bar  at  easy  speed  within  sight  of  the  Cape  Disappointment  light,  imtil 
daylight,  when  he  stood  southward  for  the  bar;  but  about  8  o'clock  in 
the  morning,  and  when  some  three  and  a  half  miles  off  McKenzie'e  head, 
and  in  six  or  seven  fathoms  of  water,  the  hawser  parted  in  the  chocks 
of  the  Wetmore. 

6.  The  master  of  the  latter  then  sent  his  mate  in  a  boat  to  the  Zambesi 
for  her  hawser.  The  master  of  the  latter  offered  his  hawser,  but  the 
mate  replied  he  was  ordered  to  get  his  own  hawser.  The  people  on  the 
Zambesi  then  drew  in  the  hawser,  and,  making  fast  a  line,  passed  it  to 
the  people  in  the  boat,  who  carried  it  to  the  Wetmore,  and  made  it  fast. 

7.  Considerable  time  was  lost  in  this  operation,  while  the  vessels,  by 
force  of  the  heavy  sea  which  was  setting  to  the  northwest,  were  drifting 
towards  the  shore.  Before  the  hawser  was  made  fast  to  the  Wetmore, 
the  master  of  the  Zambesi  sung  out,  "  If  you  don't  make  that  hawser  fast 
quickly  I  must  leave  you,  and  seek  safety;"  to  which  the  mitster  of  the 
Wetmore  replied:   "forGod'ssake,  holdon  to  me;  don'tletmego."    The 
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Zambesi  held  on  a  few  minutes  longer,  the  hawser  was  made  fast,  and 
tlie  Zambesi  proceeded  with  the  Wetmore  in  tow  in  the  direction  of  the 
mouth  of  the  river,  where  they  took  on  a  pilot,  George  W.  Wood,  and 
came  over  the  bar  and  up  to  Astoria  by  nightfall. 

8.  Before  starting  over  the  bar  the  master  of  the  Wetmore  was  called 
on  board  the  Zambesi,  where  between  him,  the  pilot,  and  the  master  of 
the  Zambesi,  some  signals  to  be  used  in  crossing  ttie  bar  were  agreed 
upon.  The  master  of  the  Wetmore  took  with  him,  when  he  leit  the 
Zambesi,  a  small  hawser,  to  aid  in  the  tow  of  the  wssel,  which  parted 
when  they  were  over  the  bar  on  safe  anchorage. 

9.  Owing  to  the  weight  of  tlie  Wetmore,  and  the  fact  that  she  could 
not  be  steered,  but  yawed  from  side  to  side,  it  was  absolutely  necessary 
for  the  Zambesi  to  go  slowly.  The  tide  was  flooding,  and  the  heavj- 
seas  traveled  faster  than  the  vessel,  so  that  they  beat  upon  her,  and 
swept  over  her  all  the  way  across  the  bar,  thereby  straining  her  decks, 
breaking  in  her  house,  and  otherwise  injuring  her  and  imperiling  her 
safety. 

10.  In  rendering  this  service  to  the  Wetmore,  the  Zambesi  did  not 
incur  any  serious  risk  to  the  vessel  or  crew,  except  in  crossing  the  bar, 
while  the  Wetmore  was  rescued  from  a  position  of  great  danger  when 
the  Zambesi  took  hold  of  her  near  Tillamook  rock,  and  preserved  from 
a  like  danger  until  she  was  brought  to  Astoria. 

11.  On  the  argument  counsel  for  the  libelant  claimed  that  the  com- 
pensation should  not  be  less  than  $50,000,  while  counsel  for  the  claim- 
ants insisted  that  no  greater  sum  should  be  allowed  than  $10,000. 

After  mature  consideration  I  have  concluded  to  fix  the  sum  at  $20,- 
000, — a  little  less  than  5  per  centum  of  the  value  of  the  Wetmore  and 
cargo,^-and  this  amount  to  be  apportioned  as  follows:  $5,000  to  be  di- 
vided equally  among  the  crew,  $5,000  to  the  master,  $1,000  to  the 
mate,  $2,000 "to  the  jnlot,  and  $7,000  to  the  Zambesi. 

There  will  be  a  decree  entered  that  the  stipulators,  Ladda  and  Wil- 
liams, pay  this  sum  into  the  clerk's  office  for  the  use  of  th«5  parties  named 
within  10  days  from  this  date,  or,  in  default  thereof,  that  execution  is- 
BQe  against  them  therefor. 
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The  HERCDiiES. 

The  Brandon. 

The  Hercules  v.  The  Brandon. 

(Dtttriet  Court,  D.  SotUh  Carolina.    July  39. 1893.) 

COLLISIOS— TUOS— MCTCAIi  FAULT. 

The  tug  H.,  having  left  a  ship  about  the  middle  of  Cooper  river,  oft  the  wharf 
front  of  Charleston,  8.  C,  was  proceeding  down  stream  in  a  carve  towards  her 
berth,  with  her  wheel  hard  aport.  While  on  this  course,  and  about  a  quarter  of  a 
mile  from  and  heading  towards  the  wharf  front,  the  tug  B.  was  also  proceeding 
downward,  and  much  nearer  to  the  piers,  bound  for  her  tierth;  lieiowthat  of  the  U. 
The  B.  blew  one  blast,  which  was  answered  hy  one  from  the  H.,  and  the  B.  then 
ported.  Soon  after  the  H.  gave  two  blasts,  not  to  indicate  that  she  would  direct 
her  course  to  port,  according  to  the  rules  of  navigation,  but  to  iuduoe  the  B.  to  go 
upder  her  stem.  The  B.  answered  with  one  blast,  and  each  tug  Icept  its  course. 
Collision  impending,  both  stopped  and  reversed,  but  the  B.  strucli  the  H.,  causing 
injury  to  both.  Held,  that  the  U.,  having  the  B.  on  her  starboard  side,  was  bound 
to  Iceep  out  of  the  way ;  that  she  was  in  fault  in  giving  the  two  blasts,  and  keeping 
her  course:  and  that  the  B,  was  also  in  fault  for  not  starboarding,  as  she  might 
have  done,  when  she  saw  that  the  U.  was  crossing  her  bow;  for  under  rule  23  a 
vessel  has  no  right  to  run  into  collision  for  the  enforcement  of  her  right  of  way. 

In  Admiralty.  Cross  libels  for  collision.  Decree  for  divided  dam- 
ages. 

Bryan  <k  Bnjan,  for  libelant. 

Mitchell  <fc  Siiiith  and  W.  H.  Parker,  for  respondent. 

SiMONTON,  District  Judge.  This  is  a  libel  and  cross  libd  for  colli- 
sion in  Cooper  river,  on  the  wharf  front  of  the  city  of  Charleston.  It  is 
well  to  explain  the  topography  of  that  portion  of  this  wharf  front  where 
the  collision  occurred.  Coming  down  the  river  to  the  scruthward,  and 
])as6ing  a  number  of  pier  heads,  with  docks  adjacent,  we  reach  Atlantic 
wharves,  with  four  pier  heads  and  docks  between.  Below  Atlantic  wharf, 
and  next  adjacent  to  that  one  of  them  known  as  "South  Atlantic  Wharf,'? 
is  Boyce's  wharf,  with  two  pier  heads  and  intervening  docks.  Then 
come  Adgers'  North  wharf  and  dock,  and  Adgers'  South  wharf.  Below 
this  last  are  Commercial  wharves.  Between  each  pier  head  is  a  dock 
wide  enough  to  hold  two  seagoing  vessels  of  size,  abreast  of  each  other. 
The  distance  between  South  Atlantic  dock  and  Adgers'  South  wharf  is 
nearly  300  yards.  Cooper  river,  at  the  place  opposite  these  docks,  is 
about  a  mile  wide, — a  little  more,  perhaps. 

On  tlie  morning  of  the  29th  October,  1891,  a  little  before  7  o'clock, 
the  steam  tug  Hercules  left  a  steamship  lying  in  midstream,  oppo- 
site Atlantic  wharve."?,  started  down  the  river,  and  proceeded  to  her 
own  berth,  at  South  Atlantic  wharf.  Her  purpose,  on  reaching  the 
dock,  was  to  back  into  her  berth.  Her  course,  after  leaving  the  steam- 
ship, was  on  a  curve.  Her  wheel  was  put  hard  aport,  and  she  was  go- 
ing, her  master  .says,  at  half  speed,  say  Si  miles  an  hour.  When  she  was 
on  this  curve,  about  half  way  from  the  steamship,  probably  a  quarter  of  a 
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mile  from  antl  heading  towards  tlie  wharf  front,  the  steam  tug  Brandon 
was  on  her  way  along  the  wharf  fropt  going  down  the  river,  to  her  berth 
&t  South  Commercial  wharf.  Seeing  the  lights  of  the  Hercules,  which 
vas  then  off  her  port  bow  to  the  southeast,  she  herself  being  then  off 
Atlantic  wharf  about  125  yards,  the  Brandon  blew  one  blast  of  her 
whistle,  which  was  answered  by  one  blast  from  the  Hercules.  The 
Brandon  then  ported.  The  Hercules,  from  the  time  of  this  first  blast, 
showed  only  her  green  light  to  the  Brandon;  and  in  a  few  seconds,  after 
answering  the  blast,  she  blew  two  whistles  to  the  Brandon,  which  the 
latter  vessel  answered  with  but  one.  Collision  impending,  both  tugs 
stopped  and  reversed.  They  came  together,  just  off  Adgers'  South 
wharf,  the  Brandon  striking  the  Hercules  on  her  starboard  side,  about 
2-5  feet  from  her  stern,  with  her  bow,  at  a  slight  angle.  Both  tugs  were 
injured,  the  Hercules  much  worse  than  the  Brandon.  Until  the  mo- 
ment before  the  collision  the  tugs  kept  up  their  speed.  As  we  have  seen, 
that  of  the  Hercules  was  5}  miles  an  hour.  The  Brandon  was  going 
from  3}  to  4  miles  an  hour,  and  with  the  ebb  tide. 

When  the  facts  of  a  case  of  collision  are  established,  the  application 
of  the  law  is  e.nsy.  The  numberless  cases  on  this  subject  have  settled  the 
principles  applicable  to  it.  The  rules  of  navigation  are  established  to  pre- 
vent the  possibility  of  a  collision.  In  the  nature  of  things,  they  cannot 
meet  every  emergency.  In  obeying  and  construing  these  rules,  due  re- 
gard should  be  had  to  all  the  dangers  of  navigation,  and  to  any  special 
circumstances  which  may  render  a  departure  from  the  rules  necessary 
in  order  to  avoid  immediate  danger.  Rule  23.  If  one  of  the  vesssls  ap- 
proaching each  other  commit  errors,  this  will  not  excuse  the  other  from 
using  every  proper  precaution  to  prevent  a  collision.  Tlie  Maria  Martin, 
12  Wall.  31. 

In  77i«  Av\erica,  92  U.  S.  432,  Mr.  Justice  Clifford  says: 

".Sailing  rules  were  ordained  to  prevent  collisions  between  ships  employed  in 
navigation,  and  to  preserve  life  aqd  property  embarked  in  that  perilous  pursuit, 
and  not  to  enable  those  whose  duty  it  is  to  adopt,  if  possible,  the  necessary 
precautions  to  avoid  such  a  disaster,  to  determine  how  little  they  can  do  in 
that  direction  without  becoming  responsible  for  its  consequences,  in  case  it 
occurs." 

The  two  steamers  were  proceeding  on  converging  lines, — the  Brandon 
going  down  Cooper  river,  southwardly  125  yards  from  the  wharf;  the 
Hercules  to  the  southeast  of  her,  one  quarter  of  a  mile  from  the  wharf, 
proceeding  towards  her  own  dock,  opposite  to  which,  and  between  it  and 
the  Hercules,  was  the  Brandon  when  she  blew  her  first  whistle.  The 
Hercules  had  the  Brandon  on  her  starboard  side.  Her  duty  was  to 
keep  out  of  the  way  of  the  Brandon.  Articlfe  16.  The  Brandon  gave 
notice  by  her  one  blast  that  she  was  porting  her  wheel.  The  Hercules, 
answering  it,  expressed  that  she  so  understood.  In  effect,  the  blast 
said,  "Your  duty  is  to  keep  out  of  my"  way.  To  enable  you  to  do  this, 
I  tell  you  what  I  am  doing."  The  return  blast,  in  effect,  answered,  "I 
understand,  and  will  conduct  myself  accordingly."  Tliere  is  no  evi- 
dence whatever  that  the  Hercules  changed  her  course,  or  took  any  pre- 
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caution  to  keep  out  of  the  way  of  the  Brandon.  In  fact,  she  kept  on 
lier  course,  her  helm  hard  down,  witliout  change.  She  blew  two  whis- 
tles, it  is  true.  But  these  were  given,  not  as  indicating  any  action  on 
her  part,  but  to  induce  the  Brandon  to  go  under  her  stern.  Article  19 
provides  that  these  blasts  indicate  what  the  vessel  blowing  them  intends 
to  do, — two  short  blasts  to  mean,  "I  am  directing  my  course  to  port," — 
not  what  the  other  vessel  is  to  do.  This  neglect  of  the  rule  puts  her  in 
fault. 

The  Brandon,  coming  down  the  stream,  and  signaling  to  the  Hercu- 
les, put  her  helm  aport.  But  she  saw  that  the  Hercules,  instead  of  go- 
ing to  starboard,  was  crossing  her  path.  She  saw  and  recognized  the 
error  the  Hercules  was  committing.  It  then  became  her  duty,  notwith- 
standing this  error,  to  use  every  precaution  to  avoid  collision.  'Hie  Ma- 
ria Martin,  mipra.  This  special  circumstance  rendered  a  departure  from 
the  rules  necessary.  She  wjis  in  close  vicinity  of  wliarves  on  her  star- 
board side.  Great  cauiion,  therefore,  was  necessary.  Inspection  Rules, 
p.  46.  The  green  light  of  the  Hercules  was  the  only  one  visible,  almost 
directly  off  the  bow  of  the  Brandon.  This  indicated  that  the  Hercules 
was  every  minute  getting  nearer  the  wharves.  The  course  of  the  Bran- 
don was  constantly  diminishing  her  distance  from  them.  It  also  showed 
that  the  Hercules  was  getting  almost  directly  ahead  of  the  Brandon, — in 
her  path.  A  change  of  the  wheel  of  the  latter,  from  port  to  starboard, 
would  have  avoided  all  risk  of  collision.  If  no  change  was  made,  a 
collision  was  inevitable.  The  Braiidon  kept  on  her  couree  without  any 
change  whatever.  In  this  she  violated  article  23.  The  duty  is  to  avoid 
the  collision,  by  observing  the  rules  primarily,  by  departing  from  them, 
if  necessary,  to  avoid  danger.  The  master  of  the  Brandon  says  that  he 
saw  the  green  light  of  the  Hercules  for  two  minutes  before  the  collision. 
If  he  had  starboarded  his  wheel,  he  would  have  passed  astern  of  her. 
He  did  not  do  this,  and  was  in  fault.  He  had  no  right  to  run  into  col- 
lision for  the  enforcement  of  his  right  of  way.  2Vic  C.  R.  Stone,  49  Fed. 
Rep.  475.  Collisions  involve  the  destruction  of  life,  lus  well  as  of  prop- 
erty. It  is  for  the  interest  of  humanity  that  they  be  prevented.  All 
parties  concerned  in  them  should  be  held  to  rigid  accountability.  In 
order  to  escape  all  responsibility  for  a  collision,  one  must  be  wholly 
without  fault.  He  must  not  only  be  guiltless  of  any  error,  which  may 
bring  about  risk  of  collision,  but  he  must  also  take  all  necessary  steps  to 
avoid  a  threatened  collision,  if  it  be  possible.  It  is  ordered  that  costs 
and  damages  in  this  case  be  divided  between  the  libelant  and  respondent. 
Let  E.  M.  Seabrook  take  testimony  as  to  the  damages  sustained  by  each 
tug,  and  report  the  same  to  this  court. 
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The  Charlotte. 

Boston  Towboat  Co.  v.  The  Charlotte. 

(DMrict  Court,  V.  Maryland.    May  80, 1892.) 

1.  COLLISIOV— Tl-O  AND  ToW— SPEBD  OP  StBAUBR. 

npoi)  the  facts  found  by  the  court,  the  steamer  Charlotte  held  solely  In  fault  for 
a  ctuliaion  with  a  large  ooal  barge,  towed  by  a  tag  alongside,  in  the  bend  of  the 
Brewerton  channel  at  the  entrance  into  the  cut-off  channel  of  the  Fatapsco  river. 
Held,  that  the  speed  of  the  Charlotte,  at  14  miles  an  hour,  was  too  great,  in  meet- 
inga  tug  incumbered  with  a  heavy  tow  in  a  turn  of  a  channel. 
8.  Same — Sheer  or  Steameb. 

Belli,  that  the  testimony  indicates  that  the  Charlotte  in  making  the  turn  took  a 
sheer  towards  the  barge,  which  her  high  speed  made  it  impossible  to  overcome  in 
time  to  avoid  the  collision. 
3.  Same— TowixG  Bakge. 

Held,  that  the  method  of  towing  the  barge  by  plaoing  the  tug  alongside  on  her 
quarter  was  proper. 
i.  Same — Skii.i.fui.xess  of  Master— Pi  lot's  Lk.ensb. 

Held,  that  the  master  of  the  tug  was  competent  for  the  duties  he  was  performing, 
and  that  the  fact  that  he  did  not  have  a  pilot's  lioense  for  the  Chesapeake  bajr  was 
immaterial. 
{Syllabwi  by  the  Court) 

In  Admiralty.     Cross  libels  for  collision. 

Robert  H.  Smifh,  for  libelant. 

John  H.  Thomns  &  Son,  for  respondent. 

Morris,  District  Judge.  These  are  cross  libels  arising  from  a  collision 
in  the  Patapsco  river  on  the  morning  of  April  24,  1892,  between  the 
iron  coal  barge  Ijone  Star,  in  tow  of  the  steam  tug  Mercury,  and  the 
steamer  Charlotte.  The  collision  was  just  at  the  turn  from  the  Brewerton 
into  the  cutoff  channel,  near  black  buoy  19.  The  barge  was  281  feet 
long  and  38  feet  beam,  loaded  with  2,811  ions  of  coal,  and  drawing  18i 
feet  of  water.  She  had  the  tug  alongside  on  her  starboard  quarter,  and  was 
making  not  over  four  miles  an  hour.  She  was  bound  out  on  a  voyage 
from  Baltimore  to  New  York.  The  Charlotte  is  a  propeller  2-10  feet 
lung,  and  was  on  her  regular  trip  from  York  river  to  Baltimore, 
drawing  12  J  feet  of  water,  and  making,  until  she  8lowe<l  before  the  colli- 
sion, from  14  to  1-5  miles  an  hour.  The  bow  of  the  Charlotte  struck 
the  port  quarter  of  the  barge  about  40  feet  from  the  stern,  tearing  of!" 
one  of  her  iron  plates,  and  cutting  into  her  so  that  she  soon  sank.  The 
damage  to  the  Charlotte  was  slight.  The  master  of  the  tug  was  on  board 
the  barge,  and  the  master  of  the  barge  was  in  chj^rge  of  the  navigation, 
and  they'were  both  either  in  or  just  outside  the  barge's  pilothouse, 
which  is  40  feet  from  her  bow.  The  weather  was  fine,  the  morning 
clear,  and  at  the  time  of  the  collision  it  was  broad  daylight.  The  libel, 
on  behalf  of  the  barge  and  tug,  .states  that  they  were  going  down  the 
Brewerton  channel  about  half  past  7  in  the  morning,  approaching  the 
b*nd  at  the  lower  end,  where  it  connects  with  the  cut-off  channel,  when 
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the  Charlotte  was  seen  coming  up  the  cut-off  channel;  that  the  Char- 
lotte gave  a  signal  of  one  whistle,  to  which  the  tug  promptly  answered; 
that  at  once  the  helms  of  the  barge  and  tug  were  put  to  port,  and  then 
hard  aport,  and  the  barge  and  tug  went  slowly  to  starboard,  chan- 
ging their  headway  from  a  point  and  a  half  to  two  points,  and  bringing 
them  on  a  course  parallel  with  the  line  of  buoys  on  thesoutliwest  side  of 
the  entrance  to  the  cut-off  channel;  that  the  order  was  then  given  to 
steady,  in  order  to  keep  the  barge  in  the  channel  as  her  depth  required, 
and  leaving  ample  room  on  her  port  side  for  the  Charlotte  to  pnss;  that 
the  Charlotte,  after  giving  her  signal  of  one  whistle,  came  on  rapidly, 
and,  after  passing  the  barge's  bow  safely,  so  changed  lier  course  to  port 
that  she  struck  the  barge  on  her  port  quarter,  and  cut  her  to  the  water's 
edge,  so  that  she  sank. 

The  faults  charged  against  the  Charlotte  are  (1)  neglect  to  port  upon 
giving  signal;  (2)  neglect  to  slow  down  sooner;  (3)  crowding  over  to- 
wards the  barge  when  the  steamer  was  light,  and  did  not  require  the 
deep  water  of  the  channel;  (4)  changing  her  course  so  as  to  run  into  the 
barge;  (5)  Delecting  to  port  her  wheel  sufficiently  to  clear  the  barge  at 
a  sale  distance. 

The  libel  on  behalf  of  the  Charlotte  alleges  that  after  7  o'clock,  when 
she  was  on  her  proper  course  in  the  cut-off  channel,  and  about  opposite 
Seven-Foot  Knoll  lighthouse,  she  saw  over  her  port  bow  the  tug  and 
the  barge  coming  down  the  Brewcrton  channel  a  cou^derable  distance 
off;  that  when  the  Charlotte  got  near  to  black  buoy  15,  in  the  cutoff 
channel,  and  the  barge  and  tug  were  more  than  a  mile  off,  she  blew  one 
whistle,  to  which  the  tug  promptly  answered  with  one  whistle;  that 
when  the  Charlotte  got  to  black  buoy  17  she  starboiirJed  half  a  point  to 
tlie  westward,  and  when  she  got  to  buoy  19  she  entered  the  Brewerton 
chaimel,  and  went  to  tlie  northern  and  eastern  side  of  it,  and  headed 
three  quarters  of  a  point  northerly  of  its  course;  tliat,  when  she  had 
steadied  on  that  course,  she  saw  that  the  stern  of  the  bai-ge  was  on  the 
northern  and  eastern  side  of  the  channel,  and  was  still  swinging  in  that 
direction,  so  as  not  to  leave  room  for  the  Charlotte  to  pass;  that  the 
Charlotte,  as  soon  as  it  was  seen  that  there  would  not  be  room  to  pass, 
ported  and  slowed,  and  almost  immediately  afterwards  her  helm  was 
put  hard  aport,  and  her  engines  full  sjx-ed  astern;  that  the  barge  and 
tug  approached  with  unabated  speed,  their  sterns  swinging  still  more  to 
the  eastward  and  northward,  and  struck  the  Charlotte  with  great  vio- 
lence; that  the  Charlotte's  engines  had  been  reversed  for  about  three 
minutes,  and  she  had  almost  stopjjed. 

The  faults  charged  ugiiinst  the  barge  and  tug  are  (1)  that,  they  were 
too  far  over  on  the  north  side  of  the  Brewcrton  cluiiinel;  (2)  that  the 
barge  should  have  been  towed  astern  of  the  tug,  and  not  alongside,  so  as 
not  to  occupy  so  much  of  the  channel;  (3)  that  the  barge  and  tug  were 
across  the  Brewerton  channel  instead  of  paritUel  with  it;  (4)  that  the 
niaster  of  the  tug  had  no  proper  license  to  act  as  master,  and  was  pOl 
familiar  with  the  channel. 
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Tlxe  Place  of  Cdlmon.  An  essential  fact  lb  be  ascertained,  ifpos^ble; 
ia  the  place  ol  collision.  The  witnesses  who  were  in  charge  of  the  navi- 
gation ot  the  barge  and  tug  say  that,  after  they  had  changed  their  course 
to  starboard  and  steadied,  they  then  had  the  black  buoy  about4  points o£f 
the  tug's  starboard  bow,  and  25  or  30  yards  from  the  tug's  bow,  which 
was  75  feet  abaft  the  barge's  bow,  and  that  after  the  collision  the  tug 
passed  not  over  15  feet  from  the  black  buoy.  As  the  course  of  the 
baiige  and  tug  was  steered  entirely  by  the  buoys  which  mark  the  channel, 
and  as  the  black  buoy  19  is  the  lirst  of  the  black  buoys  which  mark  the 
western  edge  of  the  entrance  to  the  cut-off  channel  where  it  diverges  from 
the  Brewerton,  and  was  the  onjy  guide  thej'  had  by  which  to  change 
their  course,  and  which  they  would  naturally  aim  to  pass  as  close  as 
they  safel}'  could,  it  seems  highly  probable  that  those  in  charge  of  the 
navigation  of  the  barge  and  tug  watched  it,  and,  as  they  were  to  steer  by 
it,  noticed  it  accurately;  and,  as  I  see  no  reason  to  distrust  them,  I  take 
their  testimony  as  fixing  the  place  of  collision  at  a  jwint  where  the  barge 
had  the  black  buoy  19  abreast  her  bow  on  her  starboard  side,  and  about 
50  feet  distant. 

!%€  Oourge  of  the  Barge  and  Tug.  An  important  fact,  also,  is  the  head- 
ing of  the  barge  and  tug  at  the  moment  of  collision,  It  would  appear 
from  the  witnesses  on  behalf  of  barge  and  tUg  that  near  buoy  18  the 
barge's  wheel  was  put  aport,  and  then  hard  aport,  and  then  steadied  to 
make  the  turn  into  the  cut-off  channel;  and  that,  after  passing  buoy  18, 
they  got  the  signal  from  the  Charlotte,  indicating  her  intention  to  pass 
port  to  port,  and  then  the  wheels  of  both  barge  and  tug  were  put  hard 
aport  to  change  their  course  more  rapidly,  and  when  they  were  on  aline 
with  the  entrance  of  the  cut-off  channel,  and  with  the  bltjck  buoys  mark- 
ing that  line,  they  steadied.  The  distance  between  buoy  18  and  buoy 
19  is  about  a  third  of  a  mile, — 1,760  feet, — -and  there  can  be  no  doubt  but 
that  the  barge  and  tug  had  ample  time  in  which  to  properly  change  their 
course  a  point  and  three  quarters,  which  was  all  that  was  necessary  to 
change  from  the  Brewerton  channel  to  the  line  of  the  three  black  buoys 
which  mark  the  entrance  into  the  cut-off  channel. 

The  contention  on  behalf  of  the  Charlotte  is  not  that  the  barge  failed 
to  change  her  course  to  the  southward  in  obedience  to  the  interchange 
of  signals,  but  that  she  changed  it  too  rapidly,  so  that  her  head  came 
around  to  southward,  and  her  stem  swung  across  the  channel,  and  ob- 
structed it;  the  deep  channel  being  400  feet  wide,  and  the  barge  280 
feet  long.  This  contention,  I  do  not  think,  is  supported  either  by  the 
proof  or  the  probabilities  of  the  case.  The  witnesses  on  the  Charlotte, 
as  well  as  those  on  the  barge  and  tug,  say  that,  when  the  signals  were 
exchanged,  the  barge  and  tug  were  somewhere  near  buoy  18.  The  barge 
at  once  began  to  shape  her  course  to  pass  the  Charlotte  port  to  port.  She 
had  ample  time  and  space  in  which  to  do  it.  The  master  of  the  barge  was 
anxious  not  to  make  the  turn  so  suddenly  as  to  head  the  barge  too  much 
to  the  southward  of  the  channel  and  run  on  the  southward  bank.  The 
course  of  the  barge  and  tug  at  the  moment  of  collision  was  a  fact  which. 
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by  observing  the  black  buoj^,  those  on  the  barge  and  tug  could  tell  to  a 
certainty;  whereas  with  those  on  the  Charlotte  the  barge's  course  is  a 
matter  of  inference  and  supposition.  The  witnesses  from  on  board  the 
barge  and  tug  all  appeiired  to  be  unusually  intelligent,  clear,  and  fair  in 
giving  their  testimony,  and  I  observed  nothing  to  cause  me  to  distrust 
them.  They  testify  that  before  the  collision  they  had  got  on  their  proper 
course,  and  were  proceeding  with  the  wheels  of  both  barge  and  tug 
steadied  amidship,  which  certainlj'  they  would  not  have  been  doing  if 
the  barge's  stern  was  swinging  over  to  port,  and  her  bow  to  starboard, 
as  is  contended  on  behalf  of  the  Charlotte,  for  they  would  then  have 
been  in  apprehension  of  the  immediate  danger  of  going  aground  on  the 
southerly  side  of  the  channel. 

The  testimony  of  the  mate  of  the  Charlotte  tends  to  confirm  the  barge's 
contention  that  she  was  not  lying  across  the  Brewerton  channel  at  the 
moment  of  collision.  He  states  that  the  Charlotte's  course  at  that  mo- 
ment was  N.  \V.  by  W.,  that  is  to  say,  only  three  quarters  of  a  point 
more  northerl}'  than  the  Brewerton  channel,  and  he  says: 

"I  did  not  hardly  expect,  when  we  passed  her  bow,  that  there  would  be  a 
collision.  *  •  •  We  were  nearly  parallel  with  each  other.  If  she  had 
lieen  wood,  we  would  have  mashed  by  her,  but  her  iron  caught  in  our  bow. 
*  *  *  It  was  a  glancing  blow.  *  *  *  l  noticed  the  barge  coDimenced 
to  haul  to  starboard  when  she  was  a  little  over  a  mile  off,  and  she  did  change 
a  little,  but  her  speed  would  not  let  her  change  much." 

I  find  as  a  fact  that  at  the  moment  of  collision',  ami  just  before  it,  the 
barge  and  tug  were  heading  southeast  in  a  line  with  the  black  buoys  ol 
the  cut-oflF  channel,  and  at  an  angleof  one  and  three-quarters  points  to  the 
course  of  the  Brewerton  channel.  The  width  of  the  Brewerton  channel 
at  right  angles  across  is  400  feet,  but,  measured  on  the  line  of  the  black 
buoys,  it  is  560  feet  from  black  buoy  19  on  the  southern  edge  to  the 
center  of  the  channel.  The  lengtii  of  the  barge  is  280  feet,  so  that  with 
her  bow  abreast  of  buoj'  19,  and  her  direction  as  I  have  found  it  to  have 
Ijeen,  her  stern  could  not  have  projected  beyond  the  center  line  of  the 
Brewerton  channel. 

Qmclusimis  with  Regard  to  the  Barge  and  Tug.  The  sole  neglect  which 
can  be  alleged  against  the  Ijarge  is  that,  her  stern  occupied  the  water  to 
the  north  and  east  of  the  center  line  of  the  Brewerton  channel,  so  as  to 
obstruct  the  Charlotte's  passage.  This  is  improbable,  in  view  of  the  fact 
that  the  vessels  exchanged  signals  when  a  mile  apart,  and  it  is  nearly 
impossible  if  the  testimony  of  those  on  the  barge  and  tug  are  believetl 
when  they  say  that  immediately  upon  answering  the  Charlotte's  signal, 
they  ported.  The  barge  was  proceeding  slowly,  and  porting  was  what 
tlie  master  knew  he  had  to  do  both  to  turn  into  the  cut-oft'  channel  and 
to  pass  the  Charlotte.  He  had  plenty  of  time  and  plenty  of  space  in 
which  to  do  it.  He  had  the  buoys  to  guide  him.  He  had  the  master 
of  the  tug  in  or  near  the  pilothouse  of  the  barge  to  watch  the  Charlotte 
and  give  orders  to  the  tug.  He  knew  he  had  to  proceed  carefully,  and 
not  run  out  of  the  channel  on  account  of  the  draft  of  the  barge.     He  was 
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ar  competent  man,  of  long  experience  jn  navigation,  and  had  been  in 
charge  of  this  barge  for  5  years,  and  had  made  25  or  30  trips  to  Balti- 
more in  her.  He  was  limiiliar  with  the  turn  in  the  channel,  and  was 
giving  his  undivided  attention  to  lier  navigation.  When  he  saw  that  the 
Charlotte  was  going  to  strike  his  stern,  he  at  once  put  his  wheel  hard 
astarboard,  which  is  conceded  to  have  been  the  right  thing  to  do  to  ease 
the  blow,  and  is  an  indication  of  his  coolness  and  skill. 

It  is  contended  that  some  presumption  of  fault  against  the  tug  is  to 
be  drawn  from  the  fact  that  her  master  did  not  have  a  pilot's  license  for 
the  Chesii}>eake  bay  and  its  tributaries,  but,  in  fact,  it  was  the  master 
of  the  barge  who  was  in  charge  of  the  navigntion  of  both  vessels.  The 
tug  merely  furnished  the  motive  power,  and  the  master  of  the  barge,  as 
the  man  of  greater  experience  and  more  familiar  with  channels  and  the 
steering  of  the  barge,  had  charge.  The  niaster  of  the  tug  was  properly 
placed  to  see  that  orders  to  the  wheelsman  of  the  tug  were  obeyed.  Tiiere 
is  nothing  whatever  to  show  that  the  master  of  the  tug  did  not  faithfully 
and  skillfully  perform  all  the  duties  required  of  him.  Under  such  facts, 
it  was  held  in  TTie  Blue  Jacket,  144  U.  S.  371,  12  Sup.  Ct.  Rep.  711, 
that  his  not  having  a  license  was  immaterial. 

It  is  contended  that  the  tug  was  improperly  placed  alongside  the  barge, 
and  should  have  been  ahead,  and  towed  the  barge  on  a  hawser.  The 
testimony  does  not  so  convince  me.  On  the  contrary,  I  think  it  is 
shown  by  nearly  all  the  expert  witnesses  produced  by  both  sides  that 
there  ought  to  be  no  difficulty  in  an  able  tug,  such  as  the  Mercury, 
towing  the  barge  alongside,  and  many  of  them  state  that  it  is  the  most 
prudent  method  of  towing  in  narrow  channels. 

It  is  not  contended  that  the  tug  should  have  stopped  and  reversed. 
She  was  making  only  four  miles  an  hour,  and  could  not  have  slackened 
without  losing  steerage  way  and  control  of  the  barge.  Stopping  would 
have  increased  the  risk  of  collision. 

On  the  whole  evidence,  I  find  that  the  barge  and  tug  were  not  in  fault. 

Faults  Chargeable  against  the  Charlotte.  The  Charlotte  is  a  propeller 
240  feet  in  length,  making  usually  14  to  15  miles  an  hour,  and  drawing 
12i  feet.  She  ran  her  usual  course  and  at  her  usual  speed  up  the  mid- 
dle of  the  cut-off  channel.  It  is  hardly'  possilde  to  reconcile  the  state- 
ments of  her  master  and  mate  and  wlieelsman  as  tojust  when  the  changes 
in  her  course  were  made.  The  mate's  statement  is  that  before  he  reached 
buoy  15  he  signaled,  and  ran  his  course  up  the  center  of  the  cut-off 
channel  until  he  got  to  buoy  17;  tlien  he  began  gradually  to  make  a 
circle  to  port  to  enter  the  Brewerton  channel.  He  says  they  were  going 
to  port  all  tlie  time  by  degrees  from  the  time  they  entered  the  Brewerton 
channel  until  they  steadied  before  the  collision.  He  also  says  that, 
when  abreast  of  buoy  17,  he  slowed  the  steamer,  and  wlien  he  got  up 
parallel  with  the  northern  edge  of  the  Brewerton  channel,  and  about  30 
or  40  leet  from  it,  he  steadied,  and,  finding  he  was  going  to  be  pinched 
for  room,  he  reversed  full  speed  astern,  and  put  his  wheel  hard  aport, 
and  ran  so  for  nearly  three  minutes  before  the  collision.      That  when 
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they  collided  the  red  bUoy  18  was,  if  anything,  on  his  port  bow.  To 
another  interrogatory  he  says  that  when  he  reversed  the  red  buoy  was  a 
little  on  the  port  bow,  and  when  they  collided  it  was  about  half  a  point 
on  the  starboard.  In  answer  to  other  questions,  he  says  he  ran  N.  \V. 
by  N.  }  N.,  which  was  the  course  of  the  cut-off  channel  proper,  until  lie 
got  to  within  30  or  40  feet  of  northern  edge  of  the  Brewerton  channel, 
before  he  starboarded,  and  he  tlien  let  her  go  to  get  into  the  Brewerton 
channel;  that  then  he  steadied,  and  then,  when  he  was  500  to  600  feet 
from  the  barge,  he  reversed  full  speed  astern,  and  put  his  helm  hanl 
aport. 

There  are  several  things  about  these  statements  which  excite  surprise. 
Fjrst,  that  he  should  run  his  northerly  course  up  to  within  30  or  40  feet  of 
the  northern  edge  of  the  Brewerton  channel,  and  then,  by  starboarding  his 
helm,  be  able  to  make  a  cliange  of  three  points  without  going  beyond  the 
edge  of  the  channel;  next,  that  when  he  had  steadied  on  his  new  course  in 
the  channel  he  should  have  had  red  buoy  18  a  little  on  his  port  bow,  and 
after  reversing,  which  would  tiirow  the  Charlotte's  bow  to  starboard,  and 
putting  his  wheel  hard  aport,  which  would  also  put  her  bow  to  starboard, 
he  could  have  run  three  minutes  and  three  lengths  of  the  steamer,  and 
then  have  buoy  18  half  a  point  on  his  starboard.  This  is  the  more  sur- 
prising when  it  is  considered  that  all  along  the  northern  edge  of  the  chan- 
nel at  that  place  there  is  more  than  15  feet  of  water  outside  the  dredged 
channel,  and  the  Charlotte  only  drew  12J  feet.  He  denies  that  the 
steamer  took  any  sheer  to  port,  and  says  she  was  only  15  feet  from  the 
northern  edge  of  the  channel  at  the  time  of  collision.  The  master  of 
the  Charlotte,  who  came  into  the  pilothouse  just  before  the  signals  were 
exchanged,  says  that  at  buoy  17  the  mate  began  a  gradual  circle  to  iK)rt 
to  get  into  the  Brewerton  channel;  that,  when  they  entered  the  Brewer- 
ton channel  about  abreast  of  buoy  19,  he  said  to  the  mate  that  the 
barge  had  taken  a  sheer,  but  a  little  while  afterwards  the  barge  seemed 
to  mind  her  port  wheel,  and  then  the  mate  said.  "I  better  slack  her 
down,"  and  in  20  seconds  afterwards  the  mate  stopped  and  backed  the 
Charlotte,  and  they  were  backing  three  minutes  before  the  collision,  the 
barge  being  1 ,000  feet  oft'  when  they  reversed.  The  master  contends  that 
the  vessels  collided  midway  between  the  buoys  18  and  19,  and  that  tlie 
barge  was  to  the  northward  of  the  center  of  the  channel,  and  at  an  angle 
of  about  two  points  with  it.  The  master  admits  that  a  few  seconds  after 
the  collision  he  saw  black  buoy  19  a  little  on  the  starboard  bow  of  the 
barge.  The  wheelsman  of  the  Charlotte  states  that  when  they  were  op- 
posite to  buoy  17  the  mate  slowed  the  steamer,  and  s;aid  "  Aport,"  and 
m  about  half  a  minute  he  said  "  Hard  aport,"  and  backed  her  full  speed 
for  three  minutes;  that  the  barge  and  tug  were  tlien  just  about  the  neck 
of  the  cut-off  across  the  channel,  nearest  the  northern  and  eastern  side, 
and  at  the  time  of  collision  the  Charlotte  was  only  15  feet  from  that  side 
of  the  channel. 

This  account  given  by  the  Charlotte's  witnesses  does  not  seem  consitit- 
ent,  intelligible,  or  satisfactory.     They  practically  admit  that  when  the 
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Cb&rlotte  was  reversed  the  barge  and  tug  were  in  the  Bl«lvert<>n  just  ca- 
tering the  neck  of  the  cut-off  channel,  and  was  porting  her  wheel  aiid 
ooniiug  to  starboard.  Thej'  claim  that  they  had  reversed  long  enough 
to  stop  the  Charlotte's  headway,  and  3'et  claim  that  when  they  collided 
the  bsirge's  stem  was  still  up  within  20  or  30  feet  of  the  northern  edge  of 
the  channel.  They  claim  that  she  was  oaji.  course  two  points  off  Irom 
the  north  side  of  the  channel,  and  going  four  miles  an  hour,  which 
would  be  over  333  feet  a  minute,  and  yet  she  never  got  away  from  it. 
They  claim  that  the  Charlotte's  wheel  was  hard  aport  for  three  min- 
utes, and  yet  her  bow  never  went  to  starboard. 

I  do  not  mean  to  impuls  t6  the  Charlotte's  witnesses  anything  but 
this:  that,  believing  they  were  not  in  fault  for  the  collision,  they  have 
formed  a  theory  about  it  which  they  cannot  reoopvil^'  with  the  facts. 
They  are  men  of  experience  and  character,  and  have  the  presumption  in 
their  favor  which  arises  from  their  constantly  traversing  these  channels 
at  high  speed  without  collisions;  but  in  this  instance  I  do  not  think  the 
explanation  of  the  disaster  is  to  be  found  in  the  theoi;j  their  testimony 
is  supposed  to  support.  It  is  quite  evident  that  they  met  the  barge  and 
tug  just  as  they  were  making  the  turn  into  the  cut-off  ehannel, — am<08t 
difficult  place.  It  is  evident  that  until  just  before  tlie  collision  they 
were  running  at  their  full  speed  of  14  to  16  miles  an  hour,  and  were 
circling  to  port  towards  the  barge  and  tug.  It  is  evident  that  not  until 
they  got  into  the  Brewerton  channel,  having  made  a  turn  of  fully  throp 
points,  did  the^'  apprehend  difficulty,  and  it  is  quite  probable  that  they 
then  still  had  a  sheer  to  port.  It  is,  indeed,  almost  certain  that  they 
had  this  sheer  when  tliey  have  to  admit  that  a  hard  aport  helm  and  re- 
versed propeller  did  not  counteract  it.  Their  whole  case  depends  on  the 
assertion  that  at  the  time  of  collision  they  were  within  15  or  20  feet  Of 
the  north  bank  of  the  Brewerton  channel.  It  must  be  borne  in  mind 
that  there  is  nothing  there  to  mark  that  bank.  There  is  a  depth  of  more 
than  15  feet  bfeyond  it.  The  red  buoy  18  next  above,  which  marks  thi^ 
line  of  the  channel,  was  a  third  of  a  mile  distant,  and  red  buoy  16  as 
far  in  the  opposite  direction.  They  admit  they  were  never  in  a  line 
with  these  buoys,  so  that  their  statements  about  their  proximity  to  the 
north  side  of  the  channel  are  inferences,  with  no  ascertained  fact  by 
which  their  accuracy  can  be  testetl.  These  inferences  are  based  principally, 
I  am  disposed  to  think,  upon  their  finding  the  barge  in  a  place  mote 
northerly  than  they  expected  to  find  her,  she  not  having  mdde  as  much 
progress  into  the  cutroff  channel  as  they  had  calculatcil  ^he  would  by 
the  time  they  reached  the  neck  of  the  junction,  or  by  the  Charlotte  hav- 
ing come  around  to  porta  trifle  more  rapidly  than  they  expected.  It  is 
quite  evident  that  the  Charlotte,  when  she  gave  the  passing  signal,  did 
not  port  her  wheel  at  all,  but  kept  her  usual  course  up  the  center  of  the 
cut-off  channel.  It  is  evident  that,  although  she  saw  she  "was  approach- 
ing a  tug  incumbered  by  a  heavy  tow  in  a  bend  bi  tli6  channel,  she  ditl 
not  slacken  her  higli  rate  of  speed  until  in  the  very  jaws  oT  danger.  As 
Was  said  by  the  siipremie  court  itx  Tlve  Alleghany,  9  -Wall.  522;-  "The 
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propeller  entered  the  cut  at  too  great  speed.  This  increased  the  danger. 
It  brought  her  to  the  place  of  greatest  difficulty  at  the  most  unfavorable 
time  for  passing  it,  besides  mining  her  unmanageable."  In  my  judg* 
meat  the  Charlotte  is  solely  to  blame  for  this  coUisioo. 


The  Robert  Hbalbt. 

The  Silver  SfAS. 

Thomas  el  oLv.  The  Robert  Hbauet. 

Brooks  v.  The  Silver  Stab. 

I''         ■'  IZHstrict  Court,  D.  Maryland.    June  9,  1891)  |•|■l^  .li  lifti' 

L  CoLLtsioie— BiiLiso  Vessels— Lookout. 

In  a  rollisioa  between  two  sailing  vessels  meeting  nearly  head  on,  one  Itarlng  ths 
wind  free  and  the  otber  being  closehauled,  held,  that  the  vessel  which  had  tjie  wind 
free,  and  which  was  bound  to  keep  out  of  the  way,  had  failed  to  do  so  ifl  conse- 
quence of  a  negligent  lookout,  who  did  not  see  the  other  vessel's  lights  until  close 
upon  her;  and  held,  nUn,  that  she  had  misled  the  other  vessel  by  her  unsteady  course. 

S.  Bahb — Chaxoe  in  Extheuis. 

Held,  that  the  vessel  which  was  closehauled  was  not  in  fault,  although,  being 
misled  by  the  other's  unsteady  course,  she  made  two  slight  changes  of  course,  and 
then  ill  extremU  made  a  change  which  contributed  to  the  collision,  the  proof  show- 
ing that  she  was  carefully  navigated  by  competent  and  vigilant  men,  attentive  to 
their  duties,  and  there  being  no  ground  for  supposing  that  greater  sttention  or 
skill  would  have  avoided  the  error.  ,  .  , , 

(SylUibua  by  the  Court.)  .  ..• 

In  Admiralty.     Cross  libels  for  a  collision  between  the  schoonen  Sil* 
ver  Star  and  Robert  Healey.     Decree  against  the  Healey. 
B.  W.  Mister,  for  complainant. 
Bobert  H.  Smith,  for  respondent. 

Morris,  District  Judge.  I  find  that  the  two  schooners  for  some  time 
before  the  collision  were  approaching  each  otlier  nearly  head  on,  and 
on  very  nearly  opposite  courses;  the  course  of  the  Silver  Star  being  from 
S.  by  E.  to  S.,  and  the  course  of  the  Robert  Healey  about  N.  by  E.  I 
find  no  way  of  accounting  for  the  varying  lights  of  the  Healey  as  seen 
from  the  Star  except  that  she  did  not  hold  a  steady  course.  She  was 
deeply  loaded  with  lumber,  with  a  deck  load  seven  feet  above  her  deck, 
and  she  had  the  wind  free.  She  showed  to  the  Star  first  her  red  light, 
then  her  green  light  and  then  her  red  light  again,  and  all  the  time  was 
very  nearly  in  the  same  position  ahead  of  the  Star,  and  I  can  only  account 
for  these  changes  by  the  unsteadiness  of  her  course.  I  find  that  the 
master  of  the  Healey,  who  was  her  lookout,  did  not  see  the  Star's  light 
until  he  was  quite  dose  upon  her  and  made  no  efifort  to  avoid  her  until 
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quite  doee,  when  he  gave  the  order  to  hiB  wheelman  to  hard  astarboard 
his  helm.  The  wheelman  testifies  that  the  Healey  kept  her  course  N.  by 
£.  i  E.,  until  he  got  an  order  from  the  master  to  keep  her  hard  off,  and 
he  then  put  his  wheel  hard  astarboard  and  jumped  up  on  the  tiller,  and 
law  the  Star's  lights  one  or  two  lengths  off.  I  find  that  if  the  master 
had  seen  any  lights  ahead,  until  just  before  he  ordered  the  wheel  hard 
astarboard,  they  were  not  the  lights  of  the  Star.  I  find,  as  is  conceded, 
that  the  Healey  had  the  wind  free,  and  the  Star  was  closehauled,  and 
that,  under  ardde  14  of  the  international  rules,  the  Healey  was  bound  to 
keep  out  of  the  way.  I  find  that  there  was  not  a  good  lookout  kept  on 
the  Healey,  and  that  the  position  of  the  master  abaft  the  foremast,  and 
standing  on  the  deck  load  of  lumber,  the  top  of  which  was  seven  feet 
above  the  deck,  and  several  feet  higher  than  the  lower  edges  of  the  fore- 
sail and  jib,  was  not  well  placed  for  a  lookout,  and  did  not  see  the  lights 
of  the  Star  until  very  dose  upon  her.  I  find  that  the  Healey  did  not 
taketimdy  precautions  to  keep  out  of  the  way  of  the  Star,  and  by  chan- 
ging her  lights  misled  and  confused  those  on  the  Star,  and  ran  so  close  to 
her  as  to  bring  about  the  collision.  I  find  the  Healey  to  have  been  in 
&ult. 

With  respect  to  the  Star,  I  find  that  she  had  a  lookout  properly 
placed,  and  saw  the  lights  of  the  Healey  at  considerable  distance  off. 
She  first  made  out  the  Healey's  red  light  dead  ahead,  and  ported-  her 
helm  a  little,  and  fell  off  from  the  wind  about  a  half  a  point,  sufficient 
for  the  wheelsman  to  oee  the  red  light  on  his  port  bow,  and  to  show  the 
Star's  red  light  to  the  Healey.  Presently  the  Healey  showed  her  green 
light  a  little  on  the  Star's  starboard  bow,  and  the  Star  luffed  a  little,  to 
show  her  green  light  more  distinctly,  but  in  a  short  time  the  Healey 
again  opened  her  red  light  and  showed  both  her  lights,  and  was  appar- 
ently coming  directly  for  the  Star  on  her  starboard  bow,  and  about  50 
yards  off.  Then  the  master  of  the  Star,  thinking  he  would  be  struck 
amidship,  put  his  wbed  hard  aport  and  slacked  off  his  main  sheet,  and 
went  off  quickly  to  westward.  As  the  Healey  just  at  the  same  moment 
discovered  the  position  of  the  Star,  and  hard  astarboarded  his  helm,  the 
two  vessels  came  together.  The  Star,  by  the  averments  in  her  libel,  and 
by  the  testimony  of  her  master,  made  three  changes  in  her  course.  The 
first  two  were  very  slight.  The  first  was  when  she  went  off  about 
one  half  a  point  to  westward  to  show  her  red  light  to  the  Healey.'s  red; 
the  second  was  when  she  luffed  back  a  half  point  to  eastward  to  ^owher 
green  light  to  the  Healey's  green,  and  the  third  the  decided  change  to 
the  westward  in  the  attempt  to  avoid  the  collision.  As  to  the  first  two, 
although  slight,  they  were  contrary  to  the  rule  which  requires  the  vessel 
dosehauled  to  keep  her  coarse.  They  would  have  been  proper  changes 
if  the  Star  had  l)een  caUed  upon  to  assist  the  Healey  in  keeping  out  of  the 
way.  They  both,  if  the  change  in  the  Healey's  lights  had  indicated  a  cor- 
responding change  in  her  navigation,  would  have  assisted  her.  But  as  I 
have  found  that  the  Healey  had  not  discovered  the  Star,  and  that  the 
changes  in  the  Healey's  lights  resulted  from  want  of  steadiness  in  her 
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eooise,  thes^  slight  ehangea  of  the  Star  had  no  effect  at  all  upon  the  situ- 
Etion.  The  result  was  that  after  the  Star  had  made  the  second  change 
she  was  back  on  her  original  course  closehauled  on  the  wind,  and,  as  the 
master  of  the  Healey  had  not  been  observing  her  at  all,  he  had  not  been 
baffled  er  misled. 

I  cannot  see,  therefore,  how  these  slight  changes  can  be  said  to  bsva 
contributed  in  any  w^y  to  the  collision.  They  were  not  the  result  of  in- 
attention  or  want  of  skill,  but  rather  of  an  anxiety  to  co-operate  with  the 
Healey  in  avoiding  danger.  The  last  change  made  by  the  Star  is  a  more 
serious  one,  and  it  is  true  of  that  change  also  that  if  it  had  been  con- 
nected with  any  want  of  attention  or  neglect,  so  that  the  court  could  pre* 
sume  that  more  care  and  skill  would  have  prevented  the  error,  the  Star 
might  have  been  placed  in  the  wrong  by  it.  It  is  quite  clear,  however, 
that  when  it  was  made  the  lights  of  the  Healey  indicated  that  she  was 
ooming  directly  into  the  starboard  side  of  the  Star,  and  her  previona 
changes  had  indicated  that  she  had  not  observed  the  Star's  lights. 

There  were  three  men  on  the  Star's  deck,  all  alert  and  attending  to 
their  respective  duties.  She  was  a  small  pungy,  quickly  handled,  but 
easily  sunk  by  a  larger  vessel.  Her  master  was  an  experienced  mariner, 
and  for  40  years  accustomed  to  the  navigation  of,  Chesapeake  bay. 
He  claims  that  when  he  had  ported  his  helm  and  eased  off  bis  main 
sheet  he  had  no  doubt  about  its  being  the  proper  thing  for  him  to  do  to 
ease  the  blow  futd  prevent  his  vessel  being  sunk.  Under  the  circum- 
stances  the  quister  of  the  Star  is  entitled  to  a  strong  presumption  that 
what  he*did  in  the  situation  in  which  ha  found  himself  was  the  right 
thing  to  do,  and,  if  it  was  mi  error,  the  Healey  had  brought  about  the 
impending  danger,  uid  oannot  allege  the  error  as  a  fitiilt.  I  find  tha 
aehoonar  Bobart  Healey  solely  to  blama  for  the  collinoB. 
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Oregon  Short  Line'  &  U.  N.  Ry.  Co.  v.  Northern  Pac.  R.  Co, 
(Cfroidt  Court,  D.  Oregon.    June  15,  1898.) 

1.  Cl'STOK  AND  UsaOK^-PhOOF  OF  CUSTOM. 

The  teBtimooy  as  to  an  alleged  custom  of  railroad  comDanles  operating  connect- 
ing lines,  to  i-eceire  from  each  other  and  transport  freight  In  the  cars  in  which  It 
was  tendered,  established  that,  except  where  the  cars  of  the  recetying  company 
were  all  in  use,  or  where  the  freight  would  suffer  by  being  transferrecT,  the  ques- 
tion whether  the  freight  should  be  so  received  or  should  be  transferred  to  the  cars 
of  the  reoeiviDg  company  was,  as  a  general  rule,  dependent  upon  contracts  betv7een 
the  companies,  or  upon  circumstances,  such  as  the  condition  and  equipment  of  the 
cars  and  the  road  ovor  wbich  they  were  to  be  transported,  the  determination  rest- 
ing with  the  receiving  company,  and  the  amount  received  in  one  way  or  the  other 
constantly  varying.     Beld,  that  no  controlling  custom  was  shown. 

2.  Carriers  of  Goods — Cosnectixo  Lines— Pkepatmext  of  Fkeioht. 

Id  the  absence  of  any  regulation  by  law  or  custom,  a  railway  company  receiving 
freight  from  a  connecting  line  is  not  required  to  advance  or  assume  payment  of  the 
chaises  due  thereon  for  transportation  from  the  point  of  origin  to  the  point  of  con- 
nection. 
8.  Carsieks  of  Passbnoebs— CosNBCTiiio  Lines— Passbnoeb  Tickets. 

In  the  absence  of  any  arrangement  between  connecting  railway  companies,  there 
is  no  obligation  on  tbe  part  of  either  to  honor  passenger  tickets  issued  by  the  other. 

4.  CaRBIEHS  —  IHTEBSTATB    COMMERCE  ACT  —  DlSCBIMINATIOS    BETWEEN    COXXBCTISO 

Lines. 

Section  3  of  the  interstate  commerce  act,  (24  SL  p.  8S0,)  making  it  unlawful  for 
any  common  carrier,  subject  to  the  provisions  of  the  act,  to  give  "any  undue  or  un- 
reasonable preference  "  to  any  person,  oompany,  etc.,  or  lo<^ity,  or  particular  de- 
scription of  tratBc.  and  providing  that  such  carriers  shall  "afford  ail  reasonable, 
proper,  and  equal  facilities  for  the  interchange  of  traffic  between  their  respective 
lines,  and  for  receiving,  forwarding,  and  delivering  passengers  and  property  to  and 
from  their  several  lines  and  those  connecting  therewith,  and  shall  not  discriminate 
in  their  rates  and  charges  between  such  connecting  lines,  but  this  shall  not  be  con- 
strued as  requiring  any  such  common  carrier  to  give  tbe  use  of  its  tracks  or  termi- 
nal facilities  to  another  carrier  engaged  in  like  business, "  does  not  require  a  rail- 
road company  to  receive  freight  In  the  oars  in  which  it  is  tendered  by  a  connecting 
line,  and  transport  it  in  such  cars,  paying  car  mileage  therefor,  when  it  has  cars  of 
its  own  available,  and  the  freight  would  not  be  injured  by  transfer.  Deadt,  J., 
dissenting. 

5.  Same— Runniro  Coknbotions. 

The  provision  in  the  charter  of  the  Northern  Pacific  Railroad  Company  (Act 
Cong.  July  2,  1884)  requiring  the  company  to  permit  other  companies  to  form  "run- 
ning connections  "  with  it,  includes  only  such  arrangements  as  to  the.arri val  and  de- 
parture of  freight  and  passenger  trains,  and  as  to  stations,  platforms,  and  other 
laciUtiea,  as  will  enable  companies  desiring  to  make  connections  to  do  so  without 
•ericas  incoovenienoe,  and  does  not  impose  any  obligation  upon  the  oompany  to 
cartT  freight  in  the  cars  in  which  it  may  be  tendered  by  a  connecting  line  when  its 
own  cars  are  not  in  use,  and  the  freight  would  not  be  Injured  by  transfer  to  another 
car.    Dbadt,  J.,  dissenting. 

In  Equity.  Action  by  Or^on  Short  Line  Jfe  Utah  Northern  Railway 
Company  against  the  Northern  Pacific  Railroad  Company.  Judgment 
for  defendant. 

Statement  by  Field,  Circuit  Justice: 

The  complainant  is  a  corporation  formed  under  the  act  of  congress  of 
August  2,  1882,  entitled  "An  act  creating  the  Oregon  Short  Line  Rail- 
way Company,  a  corporation  in  the  territories  of  Utah,  Idaho,  and  Wy- 
oming, and  for  other  purposes,"  (22  St.  p.  185,  c.  372,)  and  by  the  con- 
solidation with  it,  under  the  authority  of  the  general  incorporation  acts 
of  tho9e  territories  and  of  the  state  of  Nevada,  in  force  on  the  27th  of 
July,  18^9,  of  tbe  following  porporntions,  namely:  The  Or^on  Short 
v.5lF.no.8— 30 
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Line  Railway  Company,  the  Utali  &  Northern  Railway  Company,  the 
Utah  Central  Railway  Company,  tlie  Ogden  &  Syracuse  Railway  Com- 
pany, the  Nevada  Pacific  Railway  Company,  the  Idaho  Central  Railway 
Company,  and  the  Salt  Ijake  &  Western  I^ilway  Company.  The  de- 
fendant, the  Northern  Pacific  Railroad  Company,  is  a  corporation  cre- 
ated under  the  act  of  congress  of  Jul}'  2,  1864,  entitled  "An  act  granting 
lands  to  aid  in  the  construction  of  a  railroad  and  telegraph  line  from 
Lake  Superior  to  Puget  sound,  on  the  Pacific  coast,  by  the  northern 
route,"  (13  St.  p.  365,.  c.  217,)  and  the  various  acts  amending  and  sup- 
plementing the  same.  The  complainant  owns  a  line  of  railroad  extend- 
ing from  Granger,  in  the  former  territory,  now  state,  of  Wyoming,  to 
the  boundary  line  between  the  states  of  Idaho  and  Oregon,  and  is  the 
lessee  of  the  lines  of  the  Oregon  Railway  &  Navigation  Company,  a  cor- 
poration organized  and  existing  under  the  laws  of  Oregon,  extending 
Irou)  that  boundary  line  to  the  city  of  Portland,  Or.  Its  railroad  con- 
nects with  the  Union  Pacific  Railway  at  Granger,  and  forms  a  part  of  the 
Union  Pacific  system.  The  lines  of  the  Oregon  Railway  &  Navigation 
Company  and  of  the  defendant  are  connected  at  Portlaml  by  the  tracks 
of  the  Portland  Terminal  Company.  The  defendant  owns  a  line  of  rail- 
road extending  northwardly  from  the  tracks  of  the  Terminal  Company 
to  Tacoma,  Seattle,  and  other  points  on  Puget  sound,  and  thence  east- 
wardly  to  Minneapolis,  Minnesota  Transfer,  St.  Paul,  and  other  points. 
The  lines  of  the  two  companies, — of  tlie  complainant  and  of  the  defend- 
ant,— connecting  as  stated  at  Portland,  have  been  used  as  continuous 
lines  for  the  carriage  of  a  large  amount  of  passenger  and  freight  traffic. 
The  complainant  charges  that  tlie  defendant  has  for  some  time  past  and 
still  continues  to  unlawfully  discriminate  against  it  in  the  facUitics  af- 
forded for  receiving  and  forwarding  freight  and  passengers  tendered  to  it 
at  that  place.  This  suit  is  brouglit  to  enjoin  the  defendant  from  con- 
tinuing in  such  alleged  unlawful  discrimination  against  the  complainant. 
That  discrimination  consists  in  tlie  difference  of  conditions  under  which 
thedefendant  will  receive  freiglit  and  passengers  tendered  to  it  at  Port- 
land by  the  complainant.  . 

(1)  The  discrimination  in  receiving  and  forwarding  freight  is  charge<l 
to  be  this:  That  it  has  at  various  times  refused  to  transport  freight  ten- 
dered to  it  by  the  complainant,  originating  at  points  east  of  the  ninety-sev- 
enth meridian,  and  destined  to  points  on  the  lines  of  its  railway  north 
of  Portland,  when  such  freight  was  in  cars  other  than  those  of  its  own, 
unless  the  coniplainant  would  assume  to  pay  to  the  company  owning 
such  foreign  cars  the  usual  car  mileage  for  their  use,  or  transfer  such 
freight  from  the  foreign  cars  in  which  it  was  transported  over  its  lines  to 
cars  owned  by  the  defendant;  and,  in  cases  where  the  charges  on  such 
freight  were  not  prepaid  at  the  point  of  origin  to  destination,  the  defend- 
ant has  refused  to  receive  and  transport  such  freight,  unless  the  coni- 
])lainant  would  prepay  the  charges  for  transporting  it  from  Portland  to 
destination,  and  has  refused  to  pny  to  the  complainant,  on  receiving 
such  freight,  the  charges  due  to  it  and  connecting  lines  for  transporting 
the  same  to  Portland.     The  complainant  alleges  that  such  action  ou  the 
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part  of  the  defendant  is  contrary  to  the  custom  and  piaotice  in  force 
among  railways  generally,  and  contrary  to  the  custom  and  practice  in 
force  between  the  complainant  and  defendant  as  to  all  traffic  originating 
on  lines  of  the  complainant  and  connecting  lines  west  of  the  ninetj'-sev- 
enth  meridian.  It  also  alleges  that  during  the  time  of  such  action  the 
defendant  has,  except  in  a  few  insttmces,  received  and  transported,  and 
at  the  present  time  professes  to  be  willing  to  receive  and  trans|Hirt,  to 
points  on  the  lines  of  the  defendant  and  lines  connecting  thorewitii  north 
of  Portland,  freight  originating  west  of  the  ninety-seventh  meridian  on 
the  lines  of  the  complainant,  or  otlier  lines  connecting  therewith,  wlien 
tendered  to  the  defendant  by  the  complainant  at  Portland,  and  has  paid 
car  mileage  for  the  use  of  foreign  cat's  in  the  transportation,  and  trans- 
ported the  freight  in  such  foreign  cars;  and  in  cases  where  tlie  charges 
on  the  freight  were  not  prepaid  to  destination  has  not  demanded  or  re- 
ceived from  the  complainant  the  chaiTges  for  transporting  the  same  from 
Portland  to  destination,  and  has  paid  to  the  complainant  back  charges 
due  to  it  and  connecting  lines  lor  tranajwrting  the  freight  from  the  point 
of  origin  to  Portland.  The  complaint  also  alleges  tliat  during  the 
same  time  the  defendant  has  received  and  transported  for  the  Southern 
Pacific  Railroad  Company  freight  originating  both-  east  and  west  of  the 
ninety-seventli  meridian  witiiout  making  against  the  company  the  dis- 
criminations complained  of  by  the  complainant. 

(2)  The  discrimination  in  receiving  and  forwarding  passengers  is 
charged  to  be  this:  That  the  defendant  has  refused  to  transport  passen- 
gers destined  to  Puget  sound  and  other  points  on  its  lines,  and  on  lines 
connecting  therewith,  when  they  have  presented  through  tickets  issued 
by  the  complainant,  or  by  other  railway  companies  operating  over  its 
lines  via  Portland,  issued  at  points  east  of  the  lOotli  meridian.  The 
complaint  alleges  that  during  the  time  of  such  refusal  the  defendant  has 
receivefl  and  transported  passengers  destined  to  like  points  presenting 
through  tickets  issued  at  points  wuh:  ol  the  10.5th  meridian  by  the  com- 
plainant or  by  lines  connecting  therewith  passing  over  its  lines  via  Port- 
land, and  that  the  defendant  at  the  same  time  ha»  received  and  honored 
liokeis  of  all  kinds  issued  by  the  Southern  Pacific  Railway  Company, 
connecting  with  it  at  Portland,  or  by  railways  connecting  with  it  at  St. 
Paul.  The  complainant  charges  that  the  refusal  ot  the  defendant  to  re- 
ceive and  transport  freight  in  tlie  cars  in  which  it  is  teiideretl  and  t^o 
honor  tickets  as  mentioned  is  an  unreasonable  and  unjust  discrimination 
against  complainant  and  against  its  traffic  originating  east  of  the  07th 
and  105th  meridians,  and  destined  to  jjoints  on  Puget  sound  via  Port- 
land, and  in  favor  of  traffic  originating  east  of  the  97th  and  105th  meri- 
dians, and  destined  to  points  on  Puget  sounil  via  Minnesota  Transfer,  at 
which  latter  point  complainant  alleges  that  defendant  furnishes  better 
facilities  to  connecting  lines  for  the  interchange  of  traffic  than  at  Port- 
land; and  that  the  discrimination  is  in  violation  of  the  act  of  congress 
of  February  4,  1887 ,  entitled  '•  An  act  to  regulate  conunerce,"  commonly 
known  as  the  "Interstate  Commerce  Act,"  (24  St.  p.  '679,  c.  104,)  and 
is  in  violatioD  of  section  5  of  the  defendant's  charter,  namely,  of  the  act 
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of  congress  of  July  2,  1864,  (13  St.  p.  365,)  which  requires  it  to  permit 
any  other  railroad  to  form  running  connections  with  it  on  fair  and  eq- 
uitable terras. 

The  answer  of  the  defendant  denies  all  the  averments  of  the  com- 
plaint, except  the  one  that  it  has  usually  refused,  and  continues  to  re- 
fuse, to  transport,  in  the  cars  in  which  it  is  tendered  by  complainant  at 
Portland,  freight  originating  at  points  east  of  the  97th  meridian,  destined 
to  points  on  Puget  sound,  unless  complainant  waived  on  its  own  cars, 
and  assumes  to  pay  on  the  cars  of  other  companies,  the  current  rate  of 
mileage  for  the  number  of  miles  they  are  run  over  its  road.  It  denies 
that  the  defendant  has  refused  to  receive  and  transport  freight  tendered 
by  complainant  to  it  at  Portland  for  transportation  to  points  on  Puget 
sound  without  prepayment  of  freight  charges  to  points  of  destination, 
except  certain  classes  of  freight  which  it  is  the  custom  of  railroads  to 
carry  only  upon  prepayment  of  charges;  and  that  the  terms  and  condi- 
tions desired  by  com  plainant  for  the  interchange  of  traffic  at  Portland 
are  fair  and  equitable;  or  that  they  are  as  fair  and  equitable  as  the 
terms  and  conditions  upon  which  the  defendant  interchanges  tratiic  with 
other  companies  at  Portland  and  at  other  points.  As  a  further  defense, 
the  defendant  avers  that  the  lines  of  the  Oregon  Railway  &  Navigation 
Company  were,  at  all  times  mentioned  in  the  bill  of  complaint,  oper- 
ated and  controlled  by  the  Union  Pacific  .Railway  Company  as  a  part  of 
its  system;  that  the  Union  Pacific  Railway  Company  and  the  Oregon 
Railway  &  Navigation  Company,  and  the  complainant  and  defendant, 
were  at  all  times  mentioned  in  the  bill  members  of  what  is  known  as 
the  "Transcontinental  Association,"  and  as  members  thereof  they  en- 
tered into  an  agreement  and  issued  the  necessary  tariffs  and  instructions, 
under  the  terms  of  which  the  freight  traffic  originating  east  of  the  97th 
meridian,  and  all  passenger  traffic  originating  east  of  the  105th  merid- 
ian, destined  to  points  on  Puget  sound,  north  of  Portland,  was  to  be 
routed  via  Minnesota  Transfer  and  the  Northern  Pacific  Railroad,  and 
that  in  pursuance  of  that  agreement  the  general  freight  agent  of  the 
Union  Pacific  system,  including  complainant's  lines,  issued  the  follow- 
ing circular: 

"Union  Pacific  Railway  Company,  General  Freioht  Department. 

"Circular  No.  685.  Omaha.  January  16.  1889. 

"To  Agents  of  the  Connections :  Xotice  is  hereby  given  that  this  com- 
pany will  not  receive  any  freight  for  Puget  sound  points,  or  points  of  the 
Northern  Pacific  Railroad  north  of  Portland,  wlien  originating  at  or  east  of 
the  Missouri  river.  All  such  freights  sIihU  be  routed  by  way  of  Minnesuta 
Transfer.  J.  A.  Monroe,  General  Freight  Agent." 

And  that  by  this  agreement  Portland  was  made  a  common  terfkiinal 
point,  with  points  on  Puget  sound  north  thereof,  and  the  complainant 
had  not,  at  the  time  of  filing  its  bill  of  complaint,  or  at  any  other  time, 
any  arrangement  or  contract  under  which  it  was  authorized  to  sell  tickets 
to  passengers  from  points  east  of  the  105th  meridian  via  Portland  anu 
defendant's  line  to  Puget  sound  points.     The  defendant  a^'ers  that,  not- 
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withstanding  these  facta,  the  Union  PaciGc  Railroad  Company  is  solicit- 
ing business  from  points  east  of  the  97th  and  103th  meridians  for  trans- 
portation to  Pnget  sound  points  via  complainant's  and  defendant's  lines 
without  authority  from  the  defendant,  and  is  representing  that  it  can 
send  freight  and  dieck  baggage  through  without  transfer,  and  has  adopted 
the  following  system  for  s^e  of  tickets  from  eastern  points  to  -  Paget 
sound  points  via  complainant's  and  defendant's  lines:  It  sells  and  de- 
livers to  passengers  tickets  coming  from  such  eastern  points  to  the  city 
of  Portland,  and  delivers  to  the  passengers  an  order  on  the  exchange 
ticket  agent  of  the  Oregon  Railway  &  Navigation  Company  at  Portiand, 
for  a  ticket  over  the  defendant's  road  from  the  city  of  Portland  to  the 
city  of  Tacoma,  or  other  points  on  said  road  in  the  territory,  now  the 
state,  of  Washington,  and  the  passenger,  upon  his  arrival  at  the  <aty  of 
Portland,  is  furnished  by  the  agent  with  either  tickets  or  a  sum  of  money 
sufficient  to  transport  him  to  destination;  and  the  price  the  passenger 
pays  for  such  transportation,  including  that  over  defendant's  line,  is 
complainant's  rate  from  the  eastern  points  to  the  city  of  Portland.  And 
the  defendant  avers  that  at  the  dates  in  the  bill  of  complaint  mentioned 
the  complainant  was,  and  is  now,  discriminating  in  the  way  stated,  io 
favor  of  passengers  traveling  over  its  lines  from  eastern  points  to  points 
north  of  the  city  of  Portland. 

Issue  being  joined  upon  the  answer,  evidence  was  taken,  and  upon 
the  pleadings  and  proofs  the  cause  was  argued  in  the  circuit  court  for 
the  district  of  Oregon  in  June  last.  Diiring  the  argument  it  was  stipu- 
lated that  the  annual  report  of  the  Union  Pacific  Railroad  Company 
should  be  deemed  admitted  in  evidence.  Counsel  for  the  defendant 
then  asked  leave  to  amend  its  answer  by  averring  the  insolvency  of  the 
complainant  and  of  the  Union  Pacific  Railroad  Company.  Whereupon 
the  court  directed  that  the  answer  should  be  considered  as  though  such 
amendment  was  made.  After  argument,  counsel  for  the  complainant 
requested  60  days'  time  to  prepare  briefs  in  the  cause,  which  was  given, 
with  a  similar  time  to  the  defendant  to  answer  such  briefs.  By  mutual 
arrangement  between  counsel,  time  for  the  preparation  and  furnishing 
of  the  briefs  was  extended  so  that  they  were  not  presented  to  the  judges 
of  the  court  until  after  the  commencement  of  the  October  term  of  the 
supreme  court  of  the  United  States  at  Washington,  and  during  the  ses- 
sion of  that  court  the  presiding  justice  of  the  circuit  court  was  constantly 
occupied,  and  was  unable' to  take  up  the  cause  and  give  it  proper  con- 
sideration. This  is  the  reason  for  the  long  delay  in  disposing  of  the 
cause. 

W.  W.  Cotton  and  Zera  Snow,  for  complainant. 

Dolfh,  BdUnger,  MaOary  &  Simon  and  Jot.  M.  Naught,  for  defendant. 

Mr.  Justice  Fteu),  after  stating  the  facts  of  the  case,  delivered  the 
opinion  of  the  court. 

The  oral  arguments  of  counsel  on  the  hearing  of  this  case  were  extended 
and  able,  and  their  elaborate  briefs  since  filed,  covering  350  pages  of 
printed  matter  in  octavo  form,  touch  upon  nearly  every  question  relating 
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to  the  receipt,  transfer,  aud  forwarding  of  freight  and  passengers  by  coi> 
necting  lines  of  railway,  and  the  respective  rights  ami  liabilities  of  the 
parties.  To  give  proper  consideration  to  the  (]uestions  thus  brought  for- 
ward would  extend  this  opinion  into  a  treatise  on  tlie  subject,  which 
we  have  neither  the  disposition,  time,  nor  necessary  information  to  un- 
dertake and  adequately  perform.  We  shall  therefore  confine  what  we 
liave  to  say  to  the  consideration  of  the  main  proposition  of  the  com- 
plainant, deeming  that  its  determination  will  be  sufiicient  for  the  dispo- 
sition of  the  case  before  us.  Its  chief  contention  is  that  the  defendant, 
as  a  common  carrier  by  railway  of  freight  and  passengers,  is  obliged  (1) 
to  receive  freight  tendered  to  it  by  the  complainant  at  Portland,  Or., 
that  being  a  point  where  it  connects  with  the  road  of  the  complainant, 
in  the  cars  in  wliich  it  is  tendered,  and  transport  the  same  to  point  of 
destination  in  such  cars,  over  its  roads,  and  pay  to  the  company  own- 
ing the  cars  the  current  rate  of  mileage  for  tlieir  use,  and  also  pay  the 
charges  for  transportation  from  point  of  origin  to  Portland;  (2)  to  honor 
tickets  or  coupons  for  passage  over  its  lines  north  of  Portland,  issued  by 
the  complainant.  This  obligation  of  the  defendant  is  asserted  on  three 
grounds:  (1)  The  alleged  established  custom  between  railroad  compa- 
nies operating  connecting  lines;  (2)  the  third  section  of  the  interstate 
commerce  act;  and  (3)  the  fifth  section  of  tlie  defendant's  charter,  that 
is,  of  the  act  of  congress  of  July  2,  1864,  creating  the  Northern  Pacific 
Railroad  Company. 

1.  The  complaint  avers  that  it  is  the  custom  of  railroad  companies 
operating  connecting  lines  to  receive  and  transport  freight  tendered  to 
them  in  the  ears  in  which  it  is  tendered,  and  to  pay  the  usual  car  n)ile- 
age  on  such  cars,  and  to  advance  the  charges  for  the  transportation  of 
the  freight  from  point  of  origin  to  the  point  of  connection.  This  aver- 
ment is  denied  by  the  answer,  and  numerous  witnesses  were  examined 
on  the  subject,  called  both  by  the  complainant  and  tlie  defendant,  who 
had  been  or  were  connected  witli  railroad  companies  as  managers  or 
superintendents,  and  who  had  liad  large  experience  in  conducting  trafiic 
between  connecting  lines.  Their  testimony  differs  only  in  immaterial 
matters.  It  agrees  in  the  main  points,  an<l  is  to  tliis  purport:  That 
whether  or  not  the  freight  received  by  one  company  shall  be  trans- 
ported in  the  cars  in  which  it  is  tendered,  or  be  transferred  to  the  cars  of 
the  receiving  company,  is.  as  a  general  rule,  dependent  upon  contract 
between  the  connecting  conij)anies,  and  is  i)ot  a  matter  in  which  there 
is  any  established  custom  applicable  to  all  cases.  Excei)tions  to  the 
general  rule  arise  when  the  cars  rjf  the  receiving  company  are  all  in  use; 
then  the  freiglit  is  usually  received  and  transiwrted  in  the  cars  in  which 
it  is  tendered,  that  there  may  be  *Uo  unnecessary  delay  in  the  transpor- 
tation. .Sometimes  also  the  cars  are  received  where  the  freight  is  of 
such  a  character  that  it  may  be  ii^ured  by  transfer  from  one  car  to  an- 
other. Tliere  can  be  no  usage  founde<l  in  reason  requiring  tlie  receiv- 
ing company  to  transport  the  freight  in  the  cars  in  wliich  it  is  tenderetl, 
when  its  own  cars  are  not  in  use.  The  receiving  comjwny  is  not  under 
any  obligation  to  allow  its  own  cars  to  remain  idle  in  order  to  transport 
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those  of  another  company;  in  such  cases,  that  is,  where  it  has  sufficient 
cars  for  the  purpose  not  in  use,  it  may  properly  refuse  to  receive  the 
freight  unless  it  is  transferred  to  them.  The  testimony  establishes  he- 
yond  controveray  the  positions  thus  stateti,  namely,  that,  except  where 
the  cars  of  the  receiving  com])any  arc  all  in  use,  or  engaged  for  the  time 
of  the  desired  transportation,  or  where  the  freigiit  is  of  such  a  charac- 
ter that  it  will  suffer  by  being  transferred  to  other  cars,  the  receiving 
and  transporting  of  the  freight  in  the  cars  in  which  it  is  tendered  is  a 
matter  of  conventional  arrangement  between  the  connecting  companies. 
In  determining  which  of  these  modes  shall  be  adopted  n)any  circum- 
stances aro4o  be  taken  into  consideration,  such  as  the  condition  of  the 
cars,  the  wear  to  which  they  have  been  subjected,  their  ability  to  stand 
the  speed  of  the  company's  trains,  their  equipment  with  air  brakes, 
proper  couplings,  and  the  like,  and  also  the  condition  of  the  road  over 
which  they  are  to  be  transported,  and  the  arrangements  made  for  side 
tracking  the  cars  for  the  passage  of  meeting  trains,  in  relation  to  which 
several  matters  no  specific  direction  applicable  to  all  cases  can  be  given. 
The  testimony  shows  that  in  some  cases,  where  there  is  a  large  business 
at  connecting  points,  nearly  one  half  of  the  freight  is  trHnsierred  to  the 
cars  of  the  receiving  company,  and  the  remainder  is  taken  in  the  oars 
in  which  the  freight  is  tendered.  The  amount  received  in  one  way  or 
the  other  constantly  varies. 

The  receiver  of  the  Miimeapolis  &  St.  Ix^uis  Railwaj'  Company,  and 
])re8ident  of  the  Minnesota  Transfer  Company,  testified  that  from  his 
experience  and  observation  the  question  of  transferring  car?  received  by 
one  railway  company  from  a  connecting  line,  containinj;  freight  for 
transportation  from  a  receiving  line,  was  determined  more  or  less  by 
the  nature  of  the  freight,  and  the  question  whether  the  receiving  line 
has  or  fiot  plenty  Of  cars  of  its  own  in  which  to  load  and  forward  the 
freight;  that  in  some  cases  companies  decline  to  allow  their  cjirs  to  go 
beyond  the  terminal  jwint  on  their  own  line,  and  in  such  cases  the 
freight  is,  of  course,  transferred.  One  of  the  vice  presidents  of  the 
Chicago,  Milwaukee  &  St.  Paul  Railway  Company  testified  that,  when 
there  is  no  agreement  between  the  coimecting  companies  on  the  subject, 
the  question  whethe#  the  freight  tendered  shall  be  transported  to  desti- 
nation in  the  original  cars,  or  be  transferred  into  the  cars  of  the  receiv- 
ing company,  rests  with  the  latter  company.  The  general  manager  of 
the  Northern  Pacific  Railroad  Comi«iny,  in  answer  to  the  question, 
"What  is  the  custom  or  method  obtaining  among  railroads  concerning 
the  handling  of  cars?"  testified  as  follows: 

"The  method  of  handling  through  business  interchanged  between  railroadii 
is  controlled  by  various  circumstances,  in  some  cases  by  tratflc  contracts, 
which  provide  for  cars  going  through  without  transfer  or  breaking  bulk. 
Id  many  cases  it  is  controlled  by  conditions  of  what  we  might  term  the  car 
market;  that  is.  by  the  car  supply.  There  are  tiroes  when  railroads  east  of 
St.  Paul  give  orders  at  the  transfer  to  permit  none  of  their  cars  to  go  beyond 
St.  PauL  There  are  times  when  they  permit  their  cars  to  go  through  with- 
out breaking  bulk.  On  the  other  hand,  there  are  times  when  the  railroads 
north  and  west  of  St.  Paul  do  not  take  through  carsi  even  when  the  roads 
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tendering  them  are  willing  to  have  them  go  through,  because  they  have  suf- 
ficient of  their  own  cars,  and,  under  the  general  agreement  lind  understand- 
ing between  the  railroads  of  the  United  States  to  pay  a  certain  rate  per  mile 
on  all  cars  of  other  railroad  companies  used  over  their  lines,  ft  would  become 
a  burden  to  tal<e  a  foreign  oar,  and  permit  its  own  car  to  lie  idle,  and  pay  a 
mileage  rental  for  the  foreign  car.  The  receiving  road  determines  for  itself 
whether  to  talce  the  cars  of  a  connecting  line  or  to  transferthe  freight  to  its 
own  cars.  This  [said  the  witness]  is  the  universal  practice  all  over  the 
country,  [meaning,  of  course,  in  the  absence  of  special  contract  on  the  sub- 
ject.]" 

It  follows  that  the  complainant  has  failed  to  show  the  existence  of  a 
controlling  custom  as  to  the  manner  of  receiving  and  forwarding  freight 
in  the  cars  in  which  it  is  tendered.  A  controlling  custom  can  only  be 
established  by  long  usage,  and  must  be  certain,  reasonable,  and  uni- 
form, to  have  the  force  of  law. 

As  the  receiving  company  is  under  no  obligation  to  take  the  freight  in 
the  cars  in  which  it  is  tendered,  and  transport  it  in  such  cars,  when  it 
has  oars  of  iis  own,  not  in  use,  to  transport  it,  there  can  be  no  custom 
that  it  shall  pay  the  owner  of  such  cars,  should  it  receive  them  in  such 
case,  car  mileage  for  their  use.  The  car  mileage  in  that  case  must  be 
upon  an  arrangement  between  the  parties.  But  when  the  receiving  com- 
pany takes  the  freight  in  the  foreign  cara  because  it  has  none  of  its  own 
out  of  use  to  transport  it,  or  because  it  would  injure  the  freight  to  trans- 
fer it  to  its  own  cars,  it  is  the  general  practice  for  the  receiving  company 
to  pay  the  usual  mileage  on  the  cars  taken  and  used,  and  such  practice 
is  a  reasonable  one,  and  should  be  enforced. 

There  is  no  law  or  custom  requiring  a  railway  company  receiving 
freight  from  a  connecting  line  to  advance  or  assume  the  payment  of  the 
charges  due  thereon  for  the  transportation  from  its  point  of  origin  to  the 
connecting  line.  If  it  does  thus  advance  or  assume  the  payment  of  such 
charges,  it  can  retain  a  lien  upon  the  property  transported  for  their  pay- 
ment as  well  as  for  the  transportation  rendered  by  itself.  A  railway 
company,  like  any  other  common  carrier,  has  a  right  to  demand  that  its 
charges  for  transporting  goods  shall  be  paid  in  advance,  and  is  under  no 
obligation  to  receive  the  goods  for  transportation  unless  such  charges  are 
paid,  if  demanded.  The  general  practice,  it  is  taae,  is  to  collect  the 
charges  upon  delivery  of  the  goods  transixirted  to  the  consignee,  and, 
where  goods  are  received  without'  the  payment  in  advance  being  de- 
manded, it  becomes  the  duty  of  the  railway  company  to  complete  the 
carriage.  Its  right  to  payment  in  advance  is  thus  waived.  It  holds, 
however,  a  lien  upon  the  goods  for  payment,  and  in  case  the  goods  are 
delivered  previous  to  payment  it  can  hold  the  consignee  responsible. 
The  same  law  applies  where  the  goods  are  received  from  the  original  con- 
signor or  from  an  intermediate  carrier.  The  railway  company,  in  the 
absence  of  any  contract  on  the  subject,  is  under  no  obligation  to  take  the 
carriage  in  the  one  instance,  or  to  continue  the  carriage  in  the  other, 
without  prepayment  of  its  charges,  if  demanded. 

As  to  the  alleged  obligation  of  the  defendant  to  honor  tickets  or  cou- 
pons for  passage  over  its  lines  north  of  Portland,  issued  by  the  com  plain- 
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ant,  it  is  suflBcient  to  say  there  is  no  evidence  in  support  of  it.  The 
practice  6i  niilway  compafues,  operating  connecting  lines,  to  honor  tickets 
or  coupons  for^ssage  over  their  resp«ctive  lines  issued  by  a  connecting 
company,  which  is  very  genera],  is  feinnded  entirely  upon  arrangements 
between  the  connecting  companies.  In  the  absence  of  such  arrange- 
ments, there  is  no  obligation  on  the  part  of  either  company  to  honor 
tickets  issued  by  the  other.  All  the  witnesses  examined  on  this  point 
concur  in  their  statements  in  this  respect. 

2.  But  it  is  also  contended  that  the  obligation  alleged  of  the  defend- 
ant to  receive  freight  tendered  to  it  by  the  complainant  at  Portland,  and 
to  transport  it  to  the  point  of  destination  without  breaking  bulk,  in  the 
manner  mentioned,  and  to  pay  the  charges  stated,  and  honor  the  tickets 
of  connecting  companies  for  passage  over  its  road  north  of  Portland,  is 
imposed  by  the  third  section  of  the  interstate  commerce  act.  24  St.  p. 
380.  c.  104.     That  section  is  as  follows: 

"That  it  shall  be  unlawful  for  any  common  carrier  subject  to  the  provi- 
8ion3  of  this  act  to  make  or  give  any  undue  or  unreasonaale  preference  or  ad- 
Vantage  to  any  particular  person,  company,  flrni,  corpor.-ition,  or  locality,  or 
any  particular  description  of  trallic,  in  any  respect  whatsoever,  or  to  subject 
any  particular  person,  company,  tlrm,  corporation,  or  locality,  or  any  particu- 
lar description  of  trallic,  to  any  undue  or  unreasonable  prejudice  or  disadvan- 
tage in  any  respect  wbatsoever.  Every  common  carrier  subject  to  the  provi- 
sions of  this  act  shall,  according  to  their  respective  powei-s,  afford  all  reason- 
able, proper,  and  equal  facilities  for  the  interchange  of  trallic  between  their 
respective  lines,  and  for  the  receiving,  forwarding,  and  delivering  of  passen- 
gers and  property  to  and  from  their  several  lines  and  those  connecting  there- 
with, and  shall  not  discriminate  in  their  rates  and  charges  between  such  con- 
necting lines,  but  this  shall  not  be  construed  as  requiring  any  such  common 
carrier  to  give  the  use  of  its  tracks  or  terminal  facilities  to  another  carrier  en- 
gaged in  like  business. " 

The  lirst  subdivision  of  this  section  does  not  make  all  preferences  or 
advantages  which  may  be  given  by  a  common  carrier  unlawful;  only 
those  whicii  are  undue  or  unreasonable  are  forbidden.  The  second  sub- 
division is  similarly  guarded  in  its  provisions.  Common  carriers  are 
there  only  required,  according  to  their  respective  powers,  to  afford  all  rea- 
sonable, proper,  and  equal  facilities  for  the  interchange  of  traffic  lietween 
their  respective  lines,  and  are  forbidden  to  discriminate  in  their  rates  and 
charges  between  them.  And  even  this  provision  is  subject  to  the  limi- 
tation that  it  shall  not  be  construed  as  requiring  any  common  carrier  to 
give  the  use  of  its  tracks  or  terminal  facilities  to  another  carrier  engaged 
in  like  business.  As  justly  said  by  the  circuit  court  of  the  United  States, 
in  the  case  of  Kentucky  &  I.  Bridge  Co.  v.  LouwviUe  <t  N.  R.  Co.,  37 
Fed.  Rep.  624: 

"No  provision  of  the  interstate  commerce  act  confers  equal  facilities  upon 
connecting  lines  under  dissimilar  circumstances  and  conditions.  On  the  con- 
trary, even  as  to  interstate  commerce  itself,  the  distinction  is  recognized 
throughout  between  discriminations  and  preferences  which  are  just  and  rea- 
sonable and  those  which  are  unjust  and  unreasonable,  according  as  they  are 
made  or  given  under  similar  or  dissimilar  circumstances  and  conditions.  AJl 
discriminations  and  preferences  are  not  forbidden  or  made  unlawf  ulj  but  only 
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such  as  are  unjust  or  undue  or  unreasonable  are  proliibited.  In  each  and 
every  case,  therefore,  the  question  whether  a  discrimination  is  unjust  or  a 
preference  is  undue  or  unreasonable,  either  as  to  the  common  carrier  or  tJie 
commerce  it  may  transport,  involves  a  consideration  of  the  circumstances 
and  conditions  under  which  such  diacrimioatioa  or  preference  is  made  or 
given." 

It  does  not  appear  from  the  testimony  produced  in  this  case  that  tlie 
defendant  has,  as  against  tlie  complainant,  made  or  claimed  the  right 
to  give  any  undue  or  unreasonable  preferences  or  advantages  to  any  per- 
son, company,  firm,  or  corporation,  or  locality,  in  receiving  and  trans- 
porting freight  in  the  cars  in  which  it  is  tendered.  It  has  claimed  the 
right  in  all  cases  to  refuse  to  take  freight  and  transport  it  in  foreign  cars, 
when  it  has  cars  of  its  own  in  which  it  can  be  carried,  except  only  where 
the  freight  is  of  such  a  character  that  its  transfer  to  another  car  would 
be  injurious  to  it.  The  answer  of  the  defendant  impliedly  admits  that 
it  has  usually  refused  to  transport  freight  in  foreign  cars,  where  the 
freight  has  originated  east  of  the  97lh  meridian,  unless  the  complainant 
waived  on  its  own  cars,  and  assumed  to  pay  on  the  cars  of  other  com- 
panies, the  current  rates  of  mileage  for  the  distance  run  over  defendant's 
road;  but  such  refusal  can  in  no  respect  be  deenied  an  unreasonable  dis- 
crimination against  the  complainant,  if  made  when  the  defendant's  own 
cars  were  not  in  use,  but  were  free  to  be  employed  in  the  transportation 
desired,  or  was  made  when  to  transfer  the  freight  would  not  have  been 
injurious  to  it.  Nothing  of  this  kind  being  shown,  there  was  no  founda- 
tion fur  the  allegation  of  any  unjust  or  illegal  discrimination  in  favor 
of  other  companies,  as  against  the  complainant,  upon  which  this  suit 
proceeds. 

The  alleged  discrimination  against  freight  originating  east  of  the  97th 
and  105th  meridians,  in  favor  of  freight  originating  west  of  those  merid- 
ians, is  not  shown  to  have  been  made  under  conditions  which  rendered 
it  unreasonable  or  a  denial  of  equal  facilities  afforded  to  others.  Proof 
to  that  effect  must  be  produced  to  authorize  a  court  to  interfere  witii  the 
conduct  of  a  railroad  company  in  the  interchange  of  trafiic  with  connect- 
ing lines,  upon  charges  of  giving  undue  or  unreasonable  preferences  t«» 
s(mie  of  them  over  others,  an<l  thus  unlawfully  discriminating  between 
them.  The  provision  in  ihe  second  subdivision  of  the  third  section  of 
the  interstate  commerce  act,  that  a  common  carrier  shall  not  be  requii-ed 
to  give  the  use  of  its  tracks  and  terminal  facilities  to  another  carrier  en- 
gaged in  like  business,  is  a  limitation  upon  or  quidiiication  of  the  duty 
declared  of  affording  all  reasonable,  proper,  and  equal  facilities  for  the 
interchange  of  traffic,  and  the  receiving,  forwarding,  and  delivering  of 
passengers  and  property  to  and  from  the  several  lines  and  those  connect- 
ing therewith.  It  was  so  expressly  held  in  the  case  above  cited  of  Ken- 
tucky <t  /.  Bridge  Co.  v.  LouitrUle  tt  iV.  E.  Co.,  37  Fed.  Rep.  571.   ' 

It  follows  from  this,  as  it  was  decided  in  that  case,  that  a  common 
carrier  is  left  free  to  enter  into  arrangements  for  the  use  of  its  tracks  or 
terminal  facilities  with  one  or  more  connecting  lines,  without  subjecting 
itself  to  the  charge  of  giving  undue  or  unreasonable  preferences  or  ad- 
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vantages  to  stich  lines,  or  of  unlawfully  discriminating  against  other  car- 
riers. In  making  arrangements  for  such  use  by  other  cohipanies,  a 
common  carrier  will  be  governed  by  considerations  of  what  is  best  for  its 
own  interests.  The  act  does  not  purport  to  divest  the  railway  carrier  of- 
its  exclusive  right  to  controi  its  Own  aflFairs,  except  in  the  specific  par- 
ticulars indicated.  As  said  in  the  case  of  Chicago  &  A.  Ry.  Co,  v.  Penn- 
stjvaniii  Ry.  Co.,  1  Int.  St.  Com.  R.  86,  9-5: 

"The  riglit  of  ownership  of  railroad  property,  with  the  power  of  control 
over  employes  and  management  of  the  property,  is  as  absolute  under  the  act 
as  before  its  passage.  The  regulation  of  commerce  between  the  states,  which 
is  all  that  the  act  contemplates,  does  not  involve  community  of  property  or 
joint  control  oi  subordinates  among  the  several  companies  that  honor  through 
tickets.  The  corporate  poweis  of  every  company  for  all  administrative  and 
governing  purposes  within  its  prescribed  sphere  remain  unimpaired.  With 
the  legitimate  exercise  of  these  powers  another  company  has  no  concern  and 
no  right  to  intermeddle." 

3.  The  fifth  section  of  the  defendant's  charter,  that  is,  of  the  act  of 
congress  of  July  2,  18G4,  creating  tlie  Northern  Pacific  Ilailroad  Com- 
pany, making  it  the  duty  of  that  company  to  i)erniit  any  other  railroad 
company  which  should  be  authorized  to  be  built  by  the  United  State.*;, 
or  by  the  legislature  of  any  territory  or  state  in  which  the  same  may  he 
situated,  to  form  running  connections  with  it  on  fair  and  e<iuihible  terms, 
does  not  impose  any  obligation  upon  the  company  to  carry  freight  in 
the  cars  in  which  it  may  be  tendered  by  a  connecting  line  when  its  own 
cars  are  not  in  use,  except  where  the  transicrOf  the  freight  to  another 
would  be  injurious  to  it.  In  all  other  cases  the  receipt  and  transport  of 
the  freight  tendered  in  foreign  cars  is  a  matter  of  conventional  arrange- 
ment between  it  and  tlie  connecting  company.  Tlic  running  connect- 
tions  which  nmst  be  permitted  by  the  defendant  are  not,  iis  contended 
by  complaimmt's  counsel,  a  running  over  its  line,  but  only  in  connec- 
tion with  it;  a  provision  intended  to  secure  the  transportation  and  ex- 
change of  freight  between  connecting  lines,  and  not  tlie  use  of  each  oth- 
er's road  by  the  cars  of  such  companies.  Whenever  an  intention  has 
been  manifested,  in  the  creation  of  railway  charters,  that  a  connectitig 
company  shall  have  the  power  to  run  its  cars  over  the  lines  of  another, 
or  to  require  one  comjiany  to  haul  over  its  line  the  cars  of  another,  such 
intention  has  been  expressed  in  unequivocal  tcnns,  such  as  is  found  in 
the  constitutions  or  statutes  of  several  of  the  states  respecting  railway 
companies,  which  is  substantially  in  these  terms:  "And  they  shallre- 
ceive  and  transport  each  other's  passengers,  tonnage,  and  cars,  loaded 
or  empty,  without  delay  or  discrimination."  In  some  of  the  English 
charters  of  railway  companies  it  is  providetl  that  all  companies  and  per- 
sons shall  be  entitled  to  use  the  railway  with  engines  and  carriages, 
properly  constructed,  subject  to  the  provisions  of  the  "act  for  the  better 
regulation  of  railways  and  lor  the  convej'ance  of  troops,  and  regulations 
to  be  froin  time  to  time  made  by  the  company." 

The  terms  "running  connections,"  as  used  in  the  act  of  July  2,  1864. 
in  incorporating  the  defendant,  apply  to  both  passenger  and  freight  con- 
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nections  and  facilities,  and  yet  they  do  not  require  the  jdefendant  to 
haul  special  cars  of  other  companies,  such  as  excursion  cars,  sleeping 
cars,  or  cars  designed  for  accommodation  in  certain  particulars,  in  the 
absence  of  specific  contract  to  that  effect.  Worcester  Excursion  Car  Co.  v. 
Pennsylvania  R.  Co.,  3  Int.  St.  Com.  R.  581.  Section  o  of  its  charter 
requires  it  to  furnish  the  equipment  to  be  used  on  its  road.  As  justly 
observed  by  counsel,  a  running  connection  which  should  require  the  de- 
fendant to  receive  in  its  freight  and  passenger  trains,  composed  of  cars 
equipped  with  automatic  couplers,  air  brakes,  steel  tires,  and  other  im- 
provements tending  to  facilitate  the  safe  and  economical  operation  of  the 
train  and  lessen  the  probability  of  accidents,  oars  without  such  equip- 
ment, and  not  adapted  to  the  service  and  facilities  furnished  by  the  de- 
fendant, cannot  be  regarded  as  fair  and  equitable.  AVe  are  of  opinion 
that  a  running  connection  of  one  road  with  another,  witliin  the  meaning 
of  the  defendant's  charter,  only  includes  such  arrangements  as  to  the 
time  of  arrival  and  departure  of  trains,  and  as  to  stations,  platforms, 
and  other  facilities,  as  will  enable  companies  df^siring  to  connect  to  do 
so  without  detriment  or  serious  inconvenience. 

We  do  not  deem  it  essential  to  inquire  into  the  arrangements  alleged 
to  have  been  made  by  the  Transcontinental  .\ssocitition,  and  how  far 
those  arrangements  should  be  regarded  as  binding  upon  the  parties  as 
to  traffic  in  freight  originating  east  of  the  97th  meridian,  and  in  the 
passenger  traffic  originating  east  of  the  105th  meridian,  as  the  material 
questions  which  must  govern  the  interchange  of  freight  and  passengers 
at  points  of  connection  in  their  respective  lines,  from  whatever  quarter 
they  may  come,  are  considered  so  far  as  there  is  any  difference  in  the 
contention  between  the  parties  to  tliis  suit. 

Upon  a  consideration  of  whatever  we  deem  material  in  the  controversy 
before  us,  and  the  proofs  which  have  been  produced  as  to  tlie  course  of 
business  pursued  by  the  defendant,  we  do  not  perceive  anything  against 
which  the  complainant  can  make  any  valid  objection.  It  is  not  shown 
that  the  defendant  has,  at  any  time,  refused  to  make  proper  connections 
with  the  complainant  seeking  to  send  freight  or  passengers  over  its  lines 
north  of  Portland,  or  has,  in  that  respect,  given  any  undue  or  unreason- 
able preferences  or  advantages  to  other  companies  over  the  complainant. 
It  was  under  no  obligation,  by  custom  or  law,  to  receive  the  freight  of 
the  complainant  or  of  other  companies  in  the  cars  in  which  it  was  ten- 
dered, and  transport  it  over  its  own  road  in  such  cars,  wl)en  its  own  cars 
were  not  in  use,  but  were  free  to  be  employed  in  the  transportation  de- 
sired, unless  it  would  be  injurious  to  the  freight  to  have  it  removed  from 
one  car  to  another.  Nor  is  it  shown  that  in  any  cases  it  has  unlawfully 
discriminated  in  its  charges  against  tlie  complainant  in  the  transporta- 
tion of  its  freight  in  favor  of  other  companies.  It  therefore  follows, 
without  further  consideration  of  the  numerous  matters  touched  upon  by 
counsel,  that  the  bill  cannot  be  sustained.  It  will  therefore  be  dismissed, 
and  the  mandatory  injunction  heretofore  issued  be  dissolved;  and  it  Is 
so  ordered. 
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Deadt,  District  Jadge,  (jdUunting.)  I  am  sorry  I  am  not  able  to 
ooDcor  in  the  foregoing  opinion,  and,  although  I  do  it  with  some  hesi- 
tadoo,  I  think  it  proper  to  give  briefly  my  reasons  therefor.  It  is  ad- 
mitted by  connsel  for  the  defendant  that  the  second  clause  of  section  3 
of  the  act  entitled  "An  act  to  regulate  commerce,"  (24  St,  3S0,)  is  new, 
and  imposes  obligations  and  restraints  upon  common  carriers,  "sub- 
iect  to  the  provisions  of  the  act,"  unknown  to  the  common  law ;  and 
this  is  apparent  independent  of  such  admission.  The  question  is,  what 
are  these  obligations  and  restraints?  The  plaintiff  contends  in  this 
case  that  the  duty  imposed  upon  the  defendant  is  at  least  that  of  haul- 
ing car  loads  of  freight,  without  breaking  bulk,  when  tendered  it  by 
the  plaintiff,  over  its  line,  from  Portland  to  points  on  the  Sound,  char- 
ging therefor  its  local  rates,  and  paying  therefor,  for  the  use  of  the  oar, 
the  customary  rate  of  one  fourth  of  a  cent  per  mile.  The  defendant 
denies  this  obligation,  and  contends  it  is  only  bound  to  carry  freight 
in  its  own  cars,  and  that  the  plaintiff  must  unload  its  cars  at  Portbnd, 
and  tender  the  freight  thus  unloaded,  to  be  reloaded  on  the  defend- 
ant's cars  as  if  it  originated  at  that  point.  This  much  it  was  bound 
to  do  at  common  law, — to  carry  all  freight  tendered  to  it  in  the  order 
in  which  it  was  received.  But  the  section  goes  beyond  the  common 
law,  and  therefore  it  must  impose  a  duty  beyond  that  of  merely  re- 
onving  freight  from  the  plaintiff  when  unloaded  from  its  cars.  The, 
language  of  the  second  clause  of  the  section  in  this  respect  is  as  fol- 
lows : 

"Every  common  carrier,  subject  to  the  provisions  of  this  act,  sball,  accords 
ing  to  their  respective  powers,  afford  all  reasonable,  proper,  and  equal  facili- 
ties for  the  interchange  of  tratflc  between  their  respective  lines,  and  for  the 
receiving,  forwarding,  and  delivering  of  passengers  and  property  to  and  from 
their  several  lines,  and  those  connecting  therewith,  and  shaU  not  discrimi- 
nate in  their  rates  and  charges  l)etween  such  connecting  lines;  but  this  shall 
not  be  construed  as  requiring  any  such  common  carrier  to  give  the  use  of  its 
track  or  terminal faciiities  to  another  carrier  engaged  in  like  business." 

The  carrier  is  to  afford  these  "facilities"  for  what  purpose?  The  act 
says,  "For  the  interchange  of  traffic  between  their  respective  lines,  and 
for  the  receiving,  forwarding,  and  delivering  of  passengers  and  prop- 
erty to  and  from  their  several  lines  and  those  connecting  therewith." 
To  exchange  freight  in  bulk,  by  car  loads,  is  certainly  a  "  reasonable 
and  proper  facility"  for  that  purpose.  It  is  a  general  custom,  except 
in  some  special  instance  like'  this,  where  the  carrier  disobeys  the  in- 
junction of  the  law  for  the  purpose  of  injuring  a  competing  line  in  its 
own  interest.  To  exchange  freight  by  the  car  load  is  a  "reasonable 
and  proper  facility"  for  the  interchange  of  traffic  between  these  lines, 
and  it  is  such  a  facility  to  enable  them  to  receive  and  forward  pas- 
sengers and  property  to  and  from  their  respective  lines  and  those  con- 
nected with  them.  On  the  other  band,  to  require  the  plaintiff  to  un- 
load its  cars  with  freight  destined  for  points  on  the  sound,  at  Portland, 
and  there  reload  the  same  on  the  defendant's  cars  as  freight  originating 
at  the  latter  point,  is  to  afford  no  facilities  for  such  purpose  at  all .  Such 
a  construction  of  the  statute  renders  it  altogether  nugatory,  and  leaves 
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the  matter  as  at  common  law.  The  proviso  to  the  section  strongly  sup- 
ports the  plaintiffs  contention.  It  was  evidently  inserted  out  of  abun- 
dance of  caution,  lest  the  very  general  and  unqualified  language  of  the 
preceding  clause  might  l>e  "construed"  to  authorize  or  require  one  "car- 
rier" to  give  the  use  of  its  tracks  or  terminal  facilities  to  another.  But, 
short  of  this,  all  facilities  known  to  the  railway  business^^,  whether  the 
result  of  contract  or  custom ,  niust  be  regarded  as  "rea!<onable  and  f»roper," 
in  the  interchange  of  traffic,  or  the  receiving,  forwarding,  artd  deliver- 
ing of  passengers  and  property  to  and  from  connecting  lines,  such  as  those 
of  the  plaintiff  and  the  defendant. 

The  cost  of  unloading  freight  from  the  plaintiffs  cars  to  the  defend- 
ant's, at  this  point,  operates  a»a  hindrance,  if  not  a  bar,  to  the  trans- 
port of  freight  by  the  former,  originating  east  of  the  97th  meridian,  to 
be  delivered  at  points  on  the  Sound.  The  defendant  has  no  more  natural 
right  to  a  monoply  of  this  business  than  it  has  to  that  originatitig  west 
of  said  meridian.  To  compel  the  plaintiff  to  submit  to  this  e.T^ction  is 
to  require  it  tobuild  a  competing  mad  between  Portland  and  the  sound, 
when  one  is  amply  able  to  do  all  the  business.  The  community  is  there- 
by taxed  to  support  two  roads,  where  one  only  is  necessary.  Tlie  de- 
fendant should  be  required  to  haul  the  plaintiffs  cars,  and  also  pay  the 
back  charges  on  the  freight  to  this  point,  and  collect  the  same  from  the 
consignee  on  the  Sound.  This  is  a  "reasonable  and  proper  facility"  for 
the  transaction  of  business,  and  is  customary  and  usual  as  well.  There 
may  be  exceptions  to  this  rule,  as  in  the  case  of  perishable  freight.  But 
in  all  other  cases  the  defendant  takes  no  risk  in  paying  such  charges, 
because  the  freight  is  good  for  them.  "All  reasonable  and  proper  facil- 
ities for  the  interchange  of  traffic,"  and  "for  the  receiving,  forwarding, 
and  delivering  of  passengers  and  property,"  to  and  from  connecting  lines, 
includes,  at  least,  such  facilities  as  railways  were  accustomed  to  afford 
one  another  before  the  passage  of  the  act,  whether  as  the  result  of  usage 
or  contract.  Nothing  less  could  have  been  in  the  mind  of  the  legisla- 
ture on  the  passage  of  the  act.  And  in  my  judgment  the  last  clause  of 
section  5  of  the  act  organizing  the  Northern  Pacific  Railway  Company 
(13  St.  p.  869)  also  requires  the  defendant  to  afford  the  plaintiff  the  la- 
cilities  in  question.     It  reads : 

"And  it  shall  be  the  duty  of  the  Northern  Pacific  Railway  Company  to  per- 
mit any  other  railroad  which  shall  be  antborized  to  be  built  by- the  United 
States,  or  by  the  legislature  of  any  territory  Or  state  in  which  the  same  roay 
be  situated,  to  form  running  connections  with  it,  on  fair  and  equitable  terms." 

This  statute  is  mandatory.  The  matter  is  not  left  to  the  pleasure  or 
judgment  of  the  defendant.  It  shall  be  its  "dut>'"  to  permit  any  other 
road  to  form  "running  connetitions  with  it  on  fair  and  equitable  terms." 
What  are  "running  connections "  but  the  right  to  have  car  loads  of 
freight  hauled  over  the  defendant's  road,  and  that  ^' on  fair  and  equita- 
ble terms,"  which  means,  at  least,  such  terms  as  are  usual  in  such  caset:, 
whether  established  by  custom  or  contract.  Nothing  more  is  naked  by 
the  plaintiff  in  this  Ciise,  and,  in  my  judgment,  the  ibjunction  should 
be  made  perpetual. 


Digitized  by 


Google 


CBADBOOBNX  V.  OOB.  47'J 


Chadboubns  d  oLv.  C(». 
(Olreutt  CMMt  <ir  AvpeaU,  Eif/hth  Ciroutt.    JiOj  19,  UB&) 

no.s& 

fkATTDOinrr  Coktxtahoks — Fabtibs. 

A  bill  is  eqnl^  aninat  a  trastee  to  sabjeet  pi'opcity  allegad  to  hare  been  fraad- 
nleDtly  conyeyaa  tonim  cannot  )>«  aDstaiiied  when  the  grantor  ia  not  a  party,  it 
complainant  bas  no  judgment  again*^  him,  bnt  merely  i^legea  Indebtedneu  on 
■otea.    46  Fed.  Bep.  Ii22,  affirmed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District  of 
Minnesota.     AfQrmed. 

Statement  by  Caldwell,  Circuit  Judge: 

Reuben  W.  Chadboume,  a  citizen  of  the  state  of  Wiscontdn,  filed  bis 
bill  in  equity  in  the  circuit  court  for  the  district  of  Minnesota,  against 
Orlen  P.  Wbitcomb,  a  citiz^  of  the  state  of  Colorado,  and  James  N. 
Coe,  a  citizen  of  the  state  of  Minnesota,  alleging  that  Whitcomb  was  in- 
debted to  the  complainant  in  a  sum  exceeding  $5,000  upon  certain 
promissory  notes  set  out  in  the  bill;  that  Whitcomb  was  ineolTent,  and 
that,  to  hinder,  delay,  and  defraud  his  creditors,  be  had  by  deeds  con- 
veyed certain  real  estate,  and  by  bills  of  sale  transferred  certain  personal 
property,  to  Coe,  upon  certain  secret  trusts  in  writing,  which  instruments 
creating  the  allied  trusts  are  made  exhibits  to  the  bill.  The  last  in  date 
of  these  alleged  trust  agreements  included  all  the  property,  real  and  per- 
sonal, conveyed  and  transferred  by  Wbitcomb  to  Coe,  and  the  powers 
conferred  and  the  trusts  imposed  on  Coe  thereby  are  as  follows: 

"Now,  in  consideration  of  tbe  premises,  I,  the  said  Orlen  P.  Whitcomb, 
hereby  authorize  and  fully  empower  tbe  said  James  N.  Coe  to  sell,  exchange, 
or  dispose  of  any  or  all  of  the  said  property  meutioned  in  the  agreements  herein- 
before referred  to,  which  has  not  been  already  disposed  of,  together  with  all  of 
the  personal  property  hereby  conveyed  to  said  Ck>e  to  such  person  or  persons, 
and  for  such  prices  and  on  such  terms,  as  said  Coe  shall  see  Bt,  and  hereby 
folly  investing  him  with  all  the  rente,  proHts,  and  increase  of  said  property, 
both  real  and  personal,  and  giving  him  full.  Authority  to  execute  and  deliver 
any  and  all  conveyance  or  instruments  necessary  or  proper  toconvey  or  dispose 
of  or  in  tbe  management  of  the  same,  without  obtaining  my  consent  thereto; 
and  the  net  proceeds,  either  cash,  securities,  or  other  property,  derived  from 
the  sale  of  any  of  said  property,  or  the  rents,  profits,  or  increase  thereof,  said 
Coe  is  hereby  authorized  and  directed  to  hold  and  apply,  when  reduced  to 
money,  on  any  sum  or  sums  of  money  now  due  or  hereafter  owing  to  said  Coe 
from  said  Whitcomb,  and  on  any  indebtedness  incurred  in  the  management 
of  said  property  or  taxes  paid,  and  on  any  and  all  liabiKties  now  or  at  any 
time  or  hereafter  incurred  by  said  Coe  for  said  Whitcomb,  as  surety  or  other- 
wise, and  after  the  satisfaction  and  payment  of  all  such  claims  and  indebted- 
ness whatsoever,  the  balance  thereafter  to  be  paid  to  said  Whitcomb." 

It  is  alleged  that  Whitcomb  has  no  other  property  out  of  which  com- 
plainant can  make  his  debt.  The  prayer  of  the  bill  is  that  the  convey- 
ances to  Coe  be  set  aside,  the  trust  agreements  declared  void,  and  Coe  be 
required  to  account;  that  the  real  estate  be  sold,  and  the  complainant's 
debt  paid  out  of  the  proceeds,  and  the  moneys  received  from  Coe  on  the 
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accounting.  The  complainant  died,  and  the  suit  ^>rs  revived  in  the  name 
of  Catherine  E.  Chadbourhe  tond  Smith  W.  Chadbourne,  his  executors. 
Whitcomb  appeared  specially,  and  filed  a  plea  to  the  jurisdiction  of  the 
court,  upiffl  the  groiftid  that  he  was  a  citizen  of  Colorado,  which  plea 
was  sustained,  and  the  bill  dismissed  as  to  ii  No  complaint  is  made 

of  this  ruling,  touching  which  counsel  for  appellants  in  their  brief  say: 
"AVbitcomb  was  origiDally  made  a  defendant,  but  he  was  dkniissed  upon 
filing  a  plea  to  the  jurisdiction,  and,  as  we  thinl<,  properly,  nnder  the  set  of 
August  13,  1888,  deflning  the  jurisdiction  of  federal  courts;  and  no  exc6(>t)on 
is  tal(en  to  the  dismissal. " 

After  the  suit  was  dismissed  as  to  Whitcomb,  Coe  filed  a  demurrer  to 
the  bill  for  want  of  proper  parties,  which  the  court  sustained,  and  en- 
tered a  deciee  dismissing  the  bill  without  prejudice,  and  the  complain- 
ants-appealed,    lu  the  brief  of  the  counsel  for  appellants  it  i»said: 

"The  only  question  for  the  consideration  of  this  court  is  as  to  whether  or 
not  the  circuit  court  erred  in  sustaining  tlie  demurrer  upon  tbe  ground  that 
Whitcomb  was  not  a  party  to  tbe  action." 

The  opinion  of  the  circuit  court  dismissing  tbe  bill  is  reported  in  45 
Fed.  Rep.  822. 

Davis,  Kellogg  &  Severance,  (C  A.  Severance,  of  counsel,)  for  appel- 
lants. 

Charles  C.  WUlaon,  for  appellee. 

Before  Caijjwell  and  Sanborn,  Circuit  Judges,  and  Shibas,  District 
Judge. 

Caldwell,  Circuit  Judge,  {after  dating  the  ja«i»  as  above.)  The  su- 
preme court  of  the  United  States  divide  parties  to  suits  in  equity  into 
three  classes — Mrgt,  formal  parties;  second,  necessary  parties;  third,  indis- 
pensable parties.  "Formal  parties"  are  those  who  have  no  interest  in 
the  controversy  between  the  immediate  litigants,  but  have  an  interest  in 
the  subject-matter  which  may  be  conveniently  settled  in  the  suit,  and 
thereby, iflrevent  further  litigation.  They  may  be  parties  or  not,  at  the 
option  of  the  complainant.  "Necessary  j)arties  "  are  those  who  have  an 
interest  in  the  controversy,  but  whose  interests  are  separable  from  those 
of  tlie  parties  before  the  court,  and  will  not  be  directly  afiected  by  a  de- 
cree which  does  complete  and  full  justice  between  them.  Such  persons 
must  be  made  parties  if  practicable,  in  uljedience  to  the  general  rule 
which  requires  all  persons  to  be  made  parties  who  are  interested  in  the 
controversy,  in  order  that  there  maybe  an  end  of  litigation;  but  the  rule 
in  the  federal  courts  is  that  if  they  are  beyond  the  jurisdiction  of  the 
court,  or  if  making  them  parties  would  oust  the  jurisdiction  of  the  court, 
the  case  may  proceed  to  a  final  decree  between  the  parties  before  the 
court,  leaving  the  rights  of  the  absent  parties  untouched,  and  to  be  de- 
termined in  any  competent  forum.  The  reason  for  this  liberal  rule  in 
dispensing  with  necessary  parties  in  the  federal  courts  will  be  presently 
stated.  "Indispensable  parties"  are  those  who  not  only  have  an  inter- 
est in  the  subject-matter  of  the  controversy,  but  an  interest  of  such  a 
nature  that  a  final  decree  cannot  be  made  without  either  afiecting  their 
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interest,  or  leaving  the  controversy  in  such  a  condition  that, its  final  dor 
termination  may  be  wholly  inconsistent  with  equity  and  good  con- 
science, i^ndds  V.  Barrow,  17  How.  189;  Ribon  v.  Sailroad  Coa.,  16 
Wall.  450;  OnVcmv.  MiUaudon,  19  How.  118;  WiUiainsv.  Bankhead,  19 
Wall.  663;  Kendig  v.  Dean,  97  U.  S.  423;  Alexander  v.  Homer,  1  Mc- 
Crary,  634. 

The  general  rule  as  to  parties  in  chancery  is  that  persons  falling  witliin 
the  definition  of  "necessary  parties"  mnst  be  brought  in,  for  the  pur- 
pose of  putting  an  end  to  the  whole  controversy,  or  the  bill  will  be  dis- 
missed, and  this  is  still  the  rule  in  most  ofthe  state  courts.  But  in  the 
federal  courts  this  rule  has  been  relaxed.  The  relaxation  resulted  from 
two  causes:  first,  the  limitation  imposed  upon  the  juriadiction  of  these 
courts  by  the  citizenship  of  the  parties;  and,  secondly,  their  inability  to 
bring  in  parties,  out  of  their  jurisdiction,  by  publication.  The  extent 
of  the  relaxation  of  the  general  rule  in  the  federal  court  is  expressed  in 
the  forty-seventh  equity  rule.  That  rule  is  simply  declaratory  of  the 
previous  decisions  of  the  supreme  court  on  the  subject  of  the  rule.  The 
supreme  court  has  said  repeatedly  that,  notwithstanding  this  rule,  a  cir- 
cuit court  can  make  no  decree  afl'ecting  the  rights  of  an  absent  person, 
and  that  all  persons  whose  interests  would  be  directly  affected  by  the 
decree  are  indispensable  parties.  Skidds  v.  Barrow,  supra;  Ribon  v.  Rail- 
rood  Cos. ,  «upro;  Coiron  v.  MiUaudon,  supra;  Alexander  v.  Homer,  supra; 
OoUS.  M.  Co.  V.  Virginia  A  0.  H.  W.  Co.,  1  Sawy.  685. 

Can  a  decree  be  made  in  this  case  without  affecting  the  rights  of 
Whitcomb  ?  Before  the  complainants  can  have  the  specific  relief  sought 
by  the  bill,  the  court  must  find  and  decree:  First,  that  Whitcomb  is 
indebted  to  the  complainants  in  the  sum  of  15,000,  more  or  less,  as  al- 
leged in  the  bill;  second,  that  Whitcomb  is  insolvent;  third,  that  the 
deeds  from  Whitcomb  to  Coe  are  fraudulent  and  void  as  to  Whitoomb's 
creditors;  fourth,  that  the  agreement  between  Whitcomb  and  Coe  relating 
to  the  sale  of  the  property,  rand  accounting  for  the  same,  and  for  the 
rents  and  profits  thereof,  is  fraudulent  and  void;  fijth,  the  court  must  de- 
cree a  sale  of  the  lands,  and  the  application  of  the  proceeds  of  the  sale 
to  the  payment  of  Whitcomb's  alleged  indebtedness  to  the  complainants; 
nzfA,  the  court  must  decree  that  Cot'  account  for  the  property,  and  its 
rents  and  profits,  and  that  he  pay  the  amount  found  due  to  the  com- 
plainants on  Whitcomb's  alleged  indebtedness  to  them.  If  the  complain- 
ants are  not  creditors  of  Whitcomb,  as  they  allege,  or  if  Whitcomb  is 
not  insolvent,  or  if  the  deeds  Whitcomb  made  to  Coe  are  not  fraudu- 
lent, or  if  the  contracts  set  out  between  Whitcomb  and  Coe  are  valid, 
the  bill  cannot  be  maintained.  In  the  judicial  determination  of  every 
one  of  these  issues  Whitcomb  is  an  indispensable  party.  As  to  some  of 
them  he  is  necessarily  the  only  party  in  interest,  the  only  party  who  would 
be  affected  by  the  decree,  and  the  only  party  capable  of  making  an  in- 
telligent defense. 

The  contracts  or  trust  agreements  between  Whitcomb  and  Coe,  made 
part  of  the  bill,  are  not  fraudulent  on  the  face.  Upon  their  face  they 
are  valid  agreements,  under  which  Whitcomb  can  compel  Coe  to  account 
v.5lF.no.8— 31 
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for  the  property,  and  its  rents,  issues,  and  profits.  If  the  court,  in  a 
suit  to  which  Whitcomb  was  not  a  party,  should  compel  Uoe  to  account 
for,  and  turn  over,  the  property  and  money  to  the  complainants,  such  a 
decree  would  be  no  bar  to  a  suit  by  Whitcomb  against  (Joe.  to  compel  the 
latter  to  account  to  him,  according  to  the  terms  of  the  agreement  between 
them,  and  for  this  reason  Coe  1ms  a  right  to  insist  that  Whitcomb  shall 
be  made  a  party  for  his  protection.     Alexander  v.  Homer,  1  McCJrary ,  634. 

Formerly  the  general  rule  was  that  a  judgment  must  be  obtained 
and  execution  returned  nulla  bona,  or  its  equivalent,  before  a  bill  could 
be  filed  to  vacate  a  fraudulent  conveyance,  and  it  was  held  that  the 
debtor  was  a  necessary  party  to  such  a  bill.  In  modern  times  this  rule 
has,  by  legislation  in  some  of  the  states  and  by  judicial  decisions  in  oth- 
ers, undergone  important  modifications  not  necessary  to  be  noticed  in 
the  decision  of  this  case.  The  cases  on  the  subject  are  collected  in  3 
Pom.  Eq.  Jur.  §  141o,  note  4;  Story,  Eq.  PI.  (10th  Ed.)  §  233,  note  b; 
Pom.  Rem.  §  347.  But  the  modern  cases  which  go  to  the  greatest  length 
in  modifying  the  old  rule  fall  far  short  of  supporting  the  complainants 
contention  in  this  case.  In  this  case  there  is  not  only  no  judgment, 
but  it  is  contended  the  allied  debtor  has  no  right  to  be  heard  on  the 
question  as  to  whether  he  owes  the  complainants  anything  lor  which  a 
judgment  should  be  rendered. 

We  do  not  rest  our  decision  upon  the  ground  that  a  creditor  cannot 
file  a  bill  to  set  aside  a  fraudulent  conveyance  of  his  debtor,  and  sub- 
ject the  property  to  the  piiynient  of  his  debt,  until  he  has  obtained  a 
judgment  at  law  for  his  debt,  and  had  a  return  of  nulla  botia,  (as  to 
which,  see  Case  v.  Beauregard,  101  U.  S.  688;)  but  upon  the  ground 
that  a  creditor  caimot  maintain  a  bill  to  establish  a  debt  against  his  al- 
lied debtor,  to  annul  the  debtor's  conveyances  and  contracts,  and 
appropriate  liis  property  and  money  to  the  payment  of  the  creditor's  al- 
lied debt,  without  making  the  debtor  a  party  to  a  bill  seeking  such 
relief.  It  is  fundamental  to  the  jurisprudence  of  this  country  that  no 
court,  and,  least  of  all,  a  federal  court,  can  adjudicate  upon  the  rights 
of  one  not  before  it  and  not  subject  to  its  jurisdiction. 

The  decree  of  the  circuit  court  is  affirmed. 
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8t.  LOUD,  I.  M.  &  8.  Ry.  Co.  r.  Clabk  el  aL 
Class,  el  ai.  v.  St.  Louis,  I.  M.  &  8.  Ry.  Co. 

(ClrcuU  Court  vf  Appeal*,  Kighih  OtroiUt    Julr  19, 1899.) 

L  AvTomvsr  ahv  Clibxt— CoKPissATioir— Ooxtbaot.  . 

▲  Imw  flnn  sKreed  with  a  railroad  company  to  institute  proceedings  to  recover 
eertain  land.  If  the  land  was  recovered  the  attorneys  were  to  receive  compensa- 
tion commensiirate  with  their  services,  bnt,  In  case  of  defeat,  only  an  amouDt  suf- 
ficient to  cover  expenses.  The  proceedings  resulted  in  placing  the  fee  title  of  the 
land  in  the  company.  Further  action  Bealnst  parties  claiming  possession  under 
tax  sales  was  brought,  resulting  in  decision  adverse  to  the  company.  Xbe  com- 
pany declined  to  appeal  the  case,  and  settled  with  the  firm  by  paying  an  amount 
sufficient  to  cover  expenses.  The  company  afterwards  appealed  the  case,  and  the 
decision  was  reversed,  and  the  land  given  to  the  company.  Held,  that  the  settle- 
ment was  no  bar  to  an  action  by  the  attorneys  under  the  provision  of  the  contract, 
which  guarantied  to  the  firm  the  full  fee  If  the  land  was  nltimately  recovered. 

I.  Samx. 

The  proper^  recovered  was  worth  from  $36,000  to  850,000.  The  trial  court  al- 
lowed a  fee  of  85,000  under  the  agreement,  deducting  therefrom  $2,000  due  or  paid 
to  the  counsel  who  conducted  the  case  to  final  judgment  in  the  supreme  court. 
Held,  that  this  fully  met  the  equities  of  the  case. 

Croes  Appeals  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Arkansas. 

In  Equity.  Suit  by  S.  F.  Clark  and  S.  W.  Williams  against  the  St. 
Louis,  Iron  Mountain  &  Southern  Railway  Companj'  to  enforce  a  lien 
for  attorneys'  fees.  Decree  for  complainants  for  the  sum  of  12,500. 
Both  parties  appeal.     Affirmed. 

S.  F.  Clark  and  S.  W.  WUliama,  for  complainants. 

Oeo.  E.  Dodge  and  B.  S.  Johnfon,  for  defendant. 

Before  Sanborn,  Circuit  Judge,  and  Shiras,  District  Judga. 

SBtRAKi  District  Judge.  From  the  record  in  this  cause  it  appears 
that  in  August,  1878,  S.  F.  Clark  and  S.  W.  Williams,  then  partners 
engaged  in  the  practice  of  the  law  under  the  firm  name  of  Clark  &  Wil- 
liams, made  an  agreement  with  J.  E.  Redfield,  president  of  the  Little 
Rock,  Mississippi  River  <&  Texas  Railway  Company,  whereby  they  un- 
dertook to  prosecute  proceedings  for  the  recovery  of  a  valuable  section 
of  land  situated  near  Texarkana,  which  it  was  believed  belonged  of 
right  to  said  railway  company  above  named,  it  being  further  agreed 
that,  in  case  the  property  was  recovered,  said  Clark  &  Williams  should 
be  paid  a  large  fee,  commensurate  to  the  risk,  the  amount  of  labor  per- 
formed, and  the  character  of  the  case;  but  in  the  event  the  property 
was  not  recovered  they  were  to  receive  only  sufficient  to  cover  expenses. 
Under  this  agreement  the  firm  instituted  proceedings  which  resulted  in 
placing  the  fee  title  of  the  land  in  the  name  of  J.  E.  Redfield,  and 
thereupon  an  action  of  ejectment  was  brought  in  the  United  States  cir- 
cuit court  for  the  eastern  district  of  Arkansas  against  certain  parties, 
who  asserted  title  to  the  land  under  tax  sales  and  deeds  made  pursuant 
thereto  and  possession  held  thereunder.     On  the  trial  of  this  case  th« 
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court  sustained  the  plea  of  the  statute  of  limitations,  and  gave  judgment 
for  the  defendants.  By  this  time  Mr.  R«dfield  had  ceased  to  be  presi- 
dent of  the  railway  company,  the  same  having  passed  into  the  control 
of  a  new  directory,  with  Henry  Wood  as  general  manager.  Upon  the 
rendition  of  the  adverse  decision  in  the  ejectment  suit,  the  attorneys 
urged  that  the  case  be  appealed  to  the  supreme  court,  but  the  parties 
then  in  control  of  the  affairs  of  the  company  refused  to  further  prose- 
cute the  case.  Thereupon  the  attorneys,  assuming  that  the  proceed- 
ings for  the  recovery  of  the  land  had  failed,  sought  for  a  settlement  of 
their  claim  under  the  agreement  that,  in  case  of  failure,  they  were  to  be 
paid  a  sum  sufficient  to  cover  expenses,  and,  after  much  n^otiations 
the  sum  to  be  paid  was  fixed  at  $500,  for  which  the  railway  company 
gave  its  promissory  note,  payable  on  or  before  January  1,  1886,  which 
was  paid  in  due  season,  and  the  attorneys  executed  the  following  re- 
ceipt: 

"Little  Bock,  Akk.,  June  20,  1885. 
"Received  of  the  Little  Eock,  Mississippi  River  and  Texas  Railway  two  notes 
of  tliis  date,  and  due  on  t>ie  Brat  day  of  January,  1S86. — une  to  Claris  &  Wil- 
liams for  five  hundred  dollars,  and  one  to  L.  A.  Pindait  for  three  hundred 
and  twenty-five  dollars.  Said  notes  are  in  full  for  the  services  of  said  Clark 
&  Williams  and  L.  A.  Pindall  jn  the  suit  of  Kedlield  against  Parks  and  oth- 
ers, and  also  in  full  for  the  services  of  ]j.  A.  Pindall  in  the  prosecution  of 
W.  K.  Procis'  for  tearing  up  railroad  track,  before  Esq.  Somera  at  Arkansas 
City.  Clauk  &  Williams. 

"L.  A.  Pindall." 

January  1,  188$,  the  firm  of  Clark  &  Williams  was  dissolved,  and 
thereafter  Mr.  Clark,  who,  it  seems.,  had  always  had  confidence  in  the 
case,  succeeded  in  convincing  the  general  manager  and  attorney  of  the 
railway  company  that  there  was  good  ground  for  reversing  the  judg- 
ment of  the  circuit  court  in  the  ejectment  suit;  and  finally,  in  Febru- 
ary, 1886,  they  authorized  the  suing  out  of  a  writ  of  error  in  that  case 
to  the  supreme  court,  upon  the  unde-standing  that  if  the  jud^ient  was 
reversed  Clark  was  to  be  paid  $1,000  for  his  services  in  the  supreme 
court,  but  was  to  receive  nothing  in  case  the  judgment  was  affirmed. 
Upon  the  hearing  before  the  supreme  court,  the  judgment  below  was 
reversed,  (10  Sup.  Ct.  Rep.  83,)  and  the  result  was  that  the  land  was 
adjudged  to  belong  to  Mr.  Redfield,  who  held  the  title  in  fact  for  the 
St.  Louis,  Iron  Mountain  &  Southern  Railway  Company,  the  successor 
of  the  Little  Rock,  ^lississippi  River  &  Texas  Railway  Company.  Upon 
the  entry  of  the  final  judgment  in  the  circuit  court  pursuant  to  the  man- 
date of  the  supreme  court,  Messrs.  Clark  &  Williams  filed  a  lien  thereon 
under  the  provisions  of  the  statute  of  Arkansas,  claiming  the  sura  of 
$5,000,  and  brought  this  suit  in  equity  in  the  circuit  court  for  the 
eastern- district  of  Arkansas  for  the  enforcement  of  such  Hen  against  the 
land  in  question. 

In  substance  the  defendant  company  pleaded  in  defense  that  the 
payment  of  $500  terminated  all  claims  on  part  of  the  firm  of  Clark  & 
Williams,  being  a  settlement  in  full  with  them,  and  that  the  further 
proceedings  had  in  the  supreme  court  were  taken  under  the  special 
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flgr^ment  made  with  S.  F.  Clark  individually,  to  whom  payment  had 
been  made  of  the  $1,000  coming  to  him  in  case  the  suit  was  won. 
Upon  the  trial  before  the  circuit  court  the  evidence  showed  that  the 
property  recovered  for  the  benefit  of  the  railway  company  was  worth 
from  $25,000  to  $50,000;  that  the  legal  services  rendered  in  recovering 
the  same  were  worth  at  least  $5,000;  that  the  company  had  paid  the 
$500  for  which  the  receipt  dated  June  20,  1885,  was  given,  and  the 
further  sum  of  $1,000  to  S.  F.  Clark,  and  had  also  become  liable  for 
the  fees  earned  by  other  counsel  associated  with  Mr.  Clark  in  the  argu- 
ment of  the  case  before  the  supreme  court,  estimated  at  $1,000;  and 
upon  the  whole  evidence  the  court  held  that  the  payment  of  the  $500 
and  the  execution  of  the  receipt  therefor  did  not,  under  the  circum- 
stances of  the  case,  estop  complainants  from  claiming  further  payment 
when  the  company  afterwards  appealed  the  ejectment  suit  and  recovered 
the  land,  and  that  complainants  were  entitled  to  a  fee  of  $5,000,  from 
which  should  be  deducted  the  payments  made  of  $500  and  $1,000, 
and  the  further  sum  of  $1,000  to  cover  fees  of  other  counsel  at  Washing- 
ton, and  upon  this  basis  entered  a  decree  for  complainants  awarding 
them  the  sum  of  $2,500.  From  this  decree  both  parties  have  appealed 
to  this  court,  the  railway  company  claiming  that  complainants  are  not 
entitled  to  any  sum,  and  the  latter  claiming  that  the  deduction  of  $1,000 
for  fees  of  counsel  at  Washington  should  not  have  been  made. 

Counsel  for  the  railway  company  rely  upon  the  settlement  had  in  1885, 
the  payment  of  $500,  and  the  execution  of  the  receipt  of  June  20,  1885, 
as  a  bar  to  any  recovery  on  part  of  complainants  for  services  rendered 
before  that  date.  The  evidence  clearly  shows  that  this  settlement  was 
entered  into  on  the  understanding  that  the  litigation  over  the  land  was 
at  an  end,  and  tiiat  the  company  would  not  appeal  the  ejectment  suit. 
Under  these  circumstances,  the  complainants  could,  under  the  agreement 
made  between  them  and  Mr.  Redfield,  claim  from  the  company  only  a 
sum  sufficient  to  cover  expenses,  and  it  was  this  claim  that  was  settled 
by  the  payment  of  the  $500.  If  the  company  had  not  subsequently  re- 
vived the  litigation,  there  would  be  no  question  that  the  payment  so 
made  would  have  ended  all  claim  for  compensation  under  the  agreement 
made  with  Clark  &  Williams.  The  agreement,  however,  to  receive  $500 
as  payment  in  full,  was  not  entered  into  upon  the  understanding  that 
SQcfa  sum  represented  the  actual  value  of  the  services  rendered,  but  that  it 
represented  all  that  the  attorneys  could  claim  underthe  agreement  whereby 
they  had  bound  themselves,  in  case  of  defeat,  not  to  demand  more  than 
the  equivalent  of  their  expenses  and  outlay.  The  company  at  that  time 
determined  not  to  further  prosecute  the  case,  and  by  such  determina- 
tion compelled  the  attorneys  to  accept  payment  upon  the  basis  of  a  fail- 
ure to  recover  the  land.  Subsequently  the  company  revoked  the  con- 
clasion  not  to  further  prosecute  the  case,  and,  upon  an  appeal,  changed 
defeat  into  victory.  In  so  doing  the  company  availed  itself  of  all  the 
work  and  services  rendered  by  the  complainants  from  the  beginning  of 
the  litigation.  Can  it  now  eijuitably  refuse  compensation  for  such  work 
and  services  on  the  ground  of  the  settlement  made  in  lSii5  '     As  already 
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stated,  that  settlement  was  made  upon  the  basis  of  defeat  in  the  litiga- 
tion, that  assumption  being  njade  by  reason  of  the  fact  that  tiic  company 
lefusfcd  to  take  an  appeal  from  the  adverse  judgment  in  tlie  ejectment 
suit.  If  it  should  appear  that  when  this  settlement  was  thus  brought  about 
the  company  intended,  after  secui'ing  the  settlement  with  counsel,  to 
then  take  an  appeal  and  further  prosecute  the  litigation,  this  would  show 
beyond  all  doubt  that  Uie  settlement  had  been  obtained  by  actual  fraud 
on  part  of  the  company,  and  it  would  not  stand  a  moment  in  a  court  of 
equity. 

The  practical  result  is  just  the  same,  in  this  case,  if  the  contention  of 
the  company  is  now  sustained.  We  do  not  intimate  or  believe  that 
when  the  officers  of  the  company  made  the  settlement  in  June,  1885, 
they  then  contemplated  any  further  prosecution  of  the  case,  or  intended 
to  practice  a  fraud  upon  complainants;  but  having  induced  the  com- 
plainants to  accept  $500  as  payment  in  full  of  tlieir  claim  upon  the 
ground  that  no  appeal  would  be  taken  in  the  ejectment  suit,  and  there- 
fore the  company  had  derived  no  benefit  from  the  services  rendered  by 
complainants,  it  would  certainly  be  most  inequitable  to  now  permit  the 
company  to  rely  upon  this  settlement  as  an  answer  to  the  claim  of  the 
attorneys  for  services  rendered,  and  which  have  in  fact  resulted  in  a 
large  benefit  to  the  company.  The  facts,  in  our  judgment,  fully  justify 
the  ruling  of  the  circuit  court  that  the  payment  of  $300  upon  the  settle- 
ment made  in  1885  is  not  a  bar  to  the  claim  asserted  under  the  provi- 
sion of  the  contract  which  guarantied  to  the  complainants  a  full  fA  in 
case  the  land  was  ultimately  recovered  lor  the  railway  contpany.  To 
hold  otherwise  would  be  to  give  to  the  settlement  then  made  a  force  and 
effect  which  neither  of  the  parties  then  contemplated,  and  which  would 
in  its  results  work  a  fraud  upon  complainants.  This  settlement  was  ef- 
fectual and  binding,  having  relation  to  tlie  situation  of  the  case  as  it 
was  then  understood  by  the  parties,  but  when  the  railway  company  sub- 
sequently changed  the  situation,  and,  availing  itself  of  all  the  work  and 
services  previously  rendered- by  the  complainants,  it  revived  the  litiga- 
tion, and  succeeded  in  mnintnining  its  right  to  the  land,  it  thereby  re- 
vived the  claim  on  behalf  ol  oniplainauts  to  demand  compensation  ac- 
cording to  the  terms  of  the  contract  made  with  Mr.  Kedfield  as  presi- 
dent of  the  company. 

The  evidence  also  sustains  the  finding  of  the  court  that  the  services 
rendered  in  carrying  through  the  litigation  to  a  successful  result  were 
fairly  worth  the  sum  of  $5,000,  and  the  only  question  remaining  for 
consideration  is  that  presented  by  the  cross  apjieal  taken  by  complain- 
ants, to  wit,  whether  the  court  was  justified  in  deducting  from  the  gross 
sum  $1,000  to  cover  expenses  of  counsel  who  aided  in  the  presentation 
of  the  case  before  the  supreme  court.  What  in  fact  the  trial  court  found 
upon  the  amount  to  be  paid  as  fees  was  that  the  total  sum  the  company 
should  pay  was  $-"),000.  Tiie  witnesses  who  testified  to  the  value  of  the 
services  included  in  their  estimate  all  the  work  done  in  the  circuit  and 
supreme  courts,  and  it  was  on  this  testimony  that  the  finding  was  made, 
allowing  the  sum  nametl  as  compensation  for  the  legal  services  rendered. 
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The  present  complainants  are  now  claiming  the  benefit  of  the  ser\'ices 
rendered  in  the  supreme  court,  and  whicli  resulted  in  the  judgment 
awarding  the  land  to  the  company,  and  equitably  they  must  take  the 
burden,  if  they  accept  the  beuetit.  The  circuit  court  allowed  $2,000  to 
cover  the  services  rendered  in  the  supreme  court,  and  $3,000  for  those 
in  the  circuit  court,  and  upon  the  latter  sum  allowed  credit  for  the  pay- 
ment of  $500  made  in  June,  1885.  thus  finding  due  the  complainants 
the  sum  of  $2,500.  We  think  this  apportionment  met  the  equities  of 
the  case,  and  that  complainants  are  not  in  position  to  demand  any  sum 
in  excess  of  that  awarded  them.  The  decree  of  the  circuit  court  is 
therefore  affirmed  on  both  appeals,  each  party  to  pay  the  costs  of  the 
appeal  by  them  taken. 


Lemoine  v.  Dunklin  CouNTy. 

Circuit  Court  nf  Appeals,  EUflUh  Circuit.   July  25, 1893. 

N0.8& 

1-  Lachzs — ^Trdstkks— Repudiation  of  Tkcst— Purchase  of  Rwamp  Lasd. 

The  Issuance  of  receipts  and  ocrtiiicates  of  purchase  of  swamp  lands  belonging 
to  a  county,  by  the  proper  otBoers  thereof,  makes  the  county  a  trustee  holding  the 
legal  title  of  the  lands  for  the  benefit  of  the  purchaser,  and  laches  cannot  be  im- 
puted to  the  latter  in  re<ipect  to  delay  in  obtaining  a  conveyance,  until  the  ununty 
has  repudiated  the  trust  by  some  unequlTOcal  act. 

2.  Sajib— Parol  Kvidesce. 

A  suit  was  commencecl  in  1888  to  compel  a  county  to  convey  swamp  lands  to  the 
holder  of  certificates  of  purchase  issued  by  the  county  offlcers  in  1867.  The  defense 
was  laches.  The  county  court  was  the  proper  authority  for  malcing  the  convey- 
ances, but  then-  was  no  statute  requiring  demands  for  deeds  to  be  made  a  matter 
of  record.  Furthermore  the  records  of  the  county  had  been  destroyed  in  1872. 
Held  that,  for  the  purpose  of  showing  a  repudiation  of  Its  relation  of  trustee  I  ild- 
ing  the  legal  title  for  the  certiticate  owners,  the  county  was  entitled  to  show  by 
parol  evidence  that  demands  for  deeds  were  often  made  to  the  court  in  IStttt,  and 
were  continuously  refused  on  the  ground  of  fraud. 

3.  Saxe — What  Coxktitites. 

The  delay  of  'ii  years  after  the  repudiation  of  the  trust  constituted  laches,  and 
plaintiff  could  not  maintain  the  suit.    44  Fed.  Kep.  219,  affinued. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri.     Afiinned. 

Statement  by  Caldwell,  Circuit  Judge: 

This  is  a  suit  in  equity  commenced  on  the  2d  day  of  July,  1888,  in 
the  circuit  coUrt  of  the  United  States  for  the  eastern  district  of  Missouri, 
by  the  appellant,  Ijouis  R.  Lemoine,  against  Dunklin  county,  the  ap- 
pellee, to  compel  the  county  to  convey  to  the  appellant  about  17,000 
acres  of  land,  which  the  bill  alleges  the  county  holds  in  trust  for  the 
appellant,  and  to  require  the  county  to  account  for  the  proceeds  of  such 
of  said  lands  as  it  has  sold.  Tlie  lands  in  question  are  swamp  lands, 
granted  by  the  United  States  to  the  slat«  of  Missouri  by  act  of  congress 
approved  September  28,  1850,  and  grauteil  by  the  state  to  the  county 
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in  1851.  The  receiver  and  roister  of  swamp  lands  for  the  county  were 
invested  by  law  with  authority  to  sell  the  swamp  lands  of  the  county; 
and,  in  1857,  these  officers  issued  receiptsand  certificates  of  purchase 
for  a  portion  of  these  lands  to  sundry  persons,  who  subsequently  trans- 
ferred their  rights  to  the  appellant.  The  certificates  of  purchase  were 
in  the  following  form: 

"Land  Office  at  Kennett,  Dunklin  County,  State  of  Missouri. 

"No.  425.  January  26.  1857. 

"It  is  hereby  certifled  that  in  pursuance  of  law  Clark  and  Riclmrdsoo,  of 
Shelby  county,  state  of  Tennessee,  on  this  day  purchased  of  tlie  register  of 
this  office,  [here  follows  a  description  of  the  lauds,]  at  tlie  rate  of  one  dollar 

per  acre,  amounting  to dollars,  for  which  the  said  Clark  and  litcbard- 

son  have  made  payment  in  full  as  requirn*!  by  law.  Now,  therefore,  be  it 
known  that,  on  presentation  of  this  certidoHte  to  the  governor  of  the  state 
of  Missouri,  the  said  Clark  and  Richardson  shall  be  entitled  to  receive  a  pat- 
ent for  the  lots  above  described. 

[Signed]  "James  B.  Rioe,  Register." 

On  the  27th  of  February,  1857,  an  act  of  the  legislature  of  the  state, 
vested  in  the  county  court  of  the  county  the  exclusive  power  to  make 
deeds  or  conveyances  of  the  swamp  lands  belonging  to  the  county.  As 
to  the  principal  portion  of  the  lands,  the  leading  &cts,  as  far  as  they  are 
disclosed  by  the  record,  are  these:  An  act  of  the  legislature  authorized 
the  county  to  receive  the  stock  of  the  Dunklin  &  Pemiscot  Plank  Road 
Company,  at  the  rate  of  one  dollar  per  acre,  for  the  swamp  lands  of  the 
county  lying  within  six  miles  of  the  proposed  plank  road.  The  road 
was  surveyed  and  located,  and  the  company  issued  its  stock  to  the 
county,  at  the  rate  of  one  dollar  per  acre  for  the  land  lying  within  six 
miles  on  each  side  of  the  line  of  the  road,  as  located,  and  received  in 
exchange  therefor,  from  the  proper  county  officer,  certificates  setting 
aside  these  lands  to  the  company.  The  company  transferred  its  inter- 
est in  the  lands  under  these  certificates  to  Clark  and  Richardson,  and 
Clark  and  the  heirs  of  Richardson  transferred  their  interest  therein  to 
the  appellant.     The  plank  road  was  never  built. 

The  county  answered,  among  other  things,  that  it  had  never  recog- 
nized appellant's  or  his  grantors'  rights  to  the  lands;  that  the  certificates 
of  purchase  were  procured  by  fraud;  that  the  lands  were  never  paid  for; 
that  the  plank  road  was  never  built,  and  the  company  never  intended  to 
build  it;  that  the  appellant's  grantor,  Clark,  in  1866,  while  he  was  the 
owner  and  holder  of  said  certificates,  and  repeatedly  afterwards,  de- 
manded patents  for  the  lands  of  the  county,  which  had  been  refused; 
that  the  lands  have  been  in  the  adverse  possession  of  the  county  more 
than  the  period  required  by  the  statutes  of  limitations  to  bar  an  action 
for  their  recovery;  that  the  county  had  at  all  times,  and  continuously, 
from  the  year  1859  down  to  the  bringing  of  this  suit,  distinctly  notified 
Clark  and  his  grantees  that  said  certificates  were  fraudulent  and  void, 
and  that  it  would  not  convey  to  him  or  his  grantees  the  said  lands;  that 
during  all  of  that  time,  the  county,  to  the  knowledge  of  Clarl;  and  his 
grantees,  was  selling  and  conveying  these  lands  to  botia  fide  purchasers, 
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who  went  info  poasession  and  made  valuable  improvements,  and  iiiat  • 
laige  proportion  of  the  lands  have  thus  been  sold;  that  appellant  has 
been  guilty  of  laches,  and  that  his  daim  is  stale.  Other  defense  were 
pleaded,  not  necessary  to  be  noticed.  A  demurrer  was  filed  to  the  bill, 
which  was  overruled.  88  Fed.  Rep.  667.  Upon  final  hearing,  the 
court  below  dismissed  the  bill  for  want  of  equity,  (46  Fed.  Rep.  219,) 
and  the  complainant  appealed. 

E.  Cunningham,  Jr.,  and  Edaard  0.  Eliot,  (PhUUpa,  Stewart,  Cunning- 
ham &  EHot,  on  the  brief,)  for  appellant. 

6.  H.  SMdds,  Joa.  Dickaon,  and  Elmmma  SmUh,  (,Cha$.  P.  Hawkina,  OB 
the  brief,)  for  appellee. 

Before  Caldwell  and  Sanbobn,  Circuit  Judges,  and  Shiras,  District 
Judge. 

Caldwell,  Circuit  Judge,  after  stating  the  fiEicts  as  above,  delivered 
the  opinion  of  the  court. 

The  relation  between  the  vendor  and  vendee  of  lands  under  an  ex- 
ecutory contract  to  convey  is  that  of  trustee  and  cestui  que  trugt  of  an 
express  trust.  This  was  the  relation  established  between  the  county 
and  the  h<dder  of  these  certificates.  There  has  been  contention  at  the 
bar  whether  such  a  trust  is  an  express  or  an  implied  trust.  Calling  it 
by  either  name  will  not  change  its  nature  or  vary  the  rights  and  ob- 
ligations of  the  parties.  By  whatever  name  called,  it  is  a  trust  which 
imposed  on  the  county  the  obligation  to  convey  the  lands  to  the 
holders  of  the  certificates,  and  to  hold  the  legal  title  to  the -lands  in 
trust  for  that  purpose.  Lewis  v.  Hawkins,  23  Wall.  126;  Lemoine  v. 
DunJkitn  Co. ,  38  Feid.  Rep.  567.  With  reference  to  trusts  of  this  nature, 
the  rule  undoubtedly  is  that,  so  long  as  nothing  is  done  by  the  trustee 
or  the  eotut  que  tnat  to  change  their  relations,  the  mere  efflux  of  time 
will  not  impair  the  obligations  of  the  one  or  the  rights  of  the  other. 
In  express  trusts  no  length  of  time  is  a  bar,  and  laches  will  not  be  im- 
puted to  the  cestui  qu4  (nut  until  the  trustee  plainly  and  unequivo- 
cally denies  the  trust,  and  such  denial  comes  to  the  knowledge  of  the 
eeetui  que  trust.  But  when  the  trustee  of  an  express  trust,  by  clear  and 
unequivocal  acts  and  declarations,  repudiates  and  disavows  the  trust, 
and  such  repudiation  is  brought  home  to  the  cestui  que  trust,  from  tliot 
time  the  bar  begins  to  run,  and  laches  may  be  imputed  to  the  cestwi  que 
trust.  This  rule  is  not  questioned.  But  it  is  earnestly  contended  that 
there  is  no  competent  evidence  to  show  that  the  county  ever  repudiated 
the  trust  prior  to  1886,  when  the  present  complainant  demanded  a  deed, 
which  was  refuse^l.  The  real  question  in  the  case  is  fairly  stated  by  the 
learned  counsel  for  appellant  to  be,  "Whether  or  not  appellee  ever  be- 
fore that  time  [1886]  repudiated  or  denied  the  trust  in  such  a  way  as  to 
make  it  the  duty  of  appellant  or  his  grantors  to  bring  their  suit,  is  the 
question  for  the  consideration  of  the  court."  This  is  a  question  of  fact 
upon  which  we  have  had  no  difficulty  in  coming  to  a  satisfactory  con- 
clusion. The  parol  evidence  to  prove  Clark's  demand  on  the  county 
court  for  a  deed,  and  the  court's  refusal  to  make  the  deed  in  1866,  is 
objected  to  on  the  ground  that  the  county  court  is  a  court  of  record,  and 
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that  its  official  acta  can  only  be  proved  by  its  records.  "Diere  are  sev- 
eral answers  to  the  objection  to  this  testimony.  In  the  first  place,  the 
county  records,  including  the  records  of  the  county  court  for  that  pe- 
riod, are  shown  to  have  been  destroyed  by  fire.  It  must  be  remembered 
that  the  only  object  of  the  testimony  is  to  establish  the  fact  that  the 
county  disavowed  the  trust,  and  that  Clark  had  notice  of  the  fact.  It 
would  seem  that  the  testimony  of  persons  who  were  present  and  saw 
Qark  exhibit  his  certificates,  and  heard  him  demand  deeds  on  them, 
and  heard  the  county  judge  refuse  his  demand,  and  deny  the  validity 
6i  the  certificates,  is  at  this  day,  and  under  the  circumstances  of  this 
case,  the  best  attainable  evidence  of  these  facts.  The  court  takes  judi- 
cial notice  of  the  general  condition  and  history  of  the  country.  -  It  is 
very  well  known  that  county  courts  in  Missouri  at  those  times,  in  coonties 
like  Dunklin,  were  not  very  formal  or  ceremonious  in  the  transaction  of 
the  county's  business.  Tliere  was  a  good  deal  of  pristine  simplicity  in 
the  procedure  of  these  courts  in  those  times.  The  business  of  the  citi- 
zen with  the  court  was  usually  transacted  without  the  intervention  of  a 
lawyer,  and  justice  was  not  delayed  or  baffled  by  forms  and  technicali- 
ties. The  citizen  having  business  with  the  county  conferred  freely 
with  the  county  judge  about  many  matters,  without  the  formality  of  a 
written  petition.  It  is  not  likely  that  Clark  filed  any  written  petition 
requesting  the  county  to  make  him  deeds.  It  is  more  probable  that 
the  request  was  made  orally,  and  that  the  refusal  was  made  in  the  same 
way  by  the  county  judge.  The  fact  that  this  request  was  frequentiy 
preferred  by  Clark  during  the  period  of  three  years  renders  it  highly 
improbable  that  it  was  in  writing,  or  that  a  record  was  ever  made  of 
any  of  the  demands  and  refusals. 

One  of  the  witnesses,  who  has  been  surveyor,  prosecuting  attorney, 
and  representative  of  the  county,  testifies  that  for  several  years — he  is 
quite  certain  for  as  many  as  three  years,  beginning  with  1866 — Clark 
was  present  at  "almost  every  court  trying  to  get  the  county  court  to  issue 
a  patent  on  these  certificates,"  and  that  the  court  "  refused  to  patent  the 
lands."  In  answer  to  the  question,  "What  were  the  actions  of  the  court, 
if  you  remember?  "  he  says,  "Well,  the  court  got  so  it  did  not  pay  much 
attention  to  him.  You  know  it  was  a  common  thing."  Certainly  there 
ns  no  statute  or  rule  of  law  which  made  it  the  duty  of  the  county  court 
to  make  a  record  of  Clark's  request  and  its  refusal  each  time  that  he  made 
it,  and  such  repeated  requests  and  refusals  can  undoubtedly  be  proved 
by  parol,  for  the  purposes  desired  in  this  case.  It  is  not  a  record,  or  its 
contents,  that  is  sought  to  foe  proved.  The  object  of  the  evidence  is  to 
prove  that  Clark  had  knowledge  of  the  fact  that  the  county,  by  its  duly- 
authorized  agents,  denied  the  validity  of  the  certificates,  and  repudiated 
his  claim  to  the  lands.  For  this  purpose  we  think  it  is  competent  original 
evidence.  Independently  of  this  testimony,  it  is  apparent  from  the  other 
evidence  in  the  case  that  Clark  had  knowledge  of  these  facts  while  he 
continued  to  be  the  owner  and  holder  of  the  certificates.  His  claim  to 
the  swamp  lands  of  the  county  was  a  matter  of  public  interest.  It  con- 
cerned every  taxpayer  in  the  county,  and  would  be  talked  about  and 
discussed,  as  such  things  always  are  among  the   people.      The  atti- 
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tude  of  the  county  in  the  matter  was,  of  course,  known  to  the  county 
officers,  and,  in  all  probability,  to  every  intelligent  citizen  in  the  county. 
Besides,  the  deefls  from  the  county  to  the  purchasers  of  these  lands  were 
being  placed  on  the  public  records,  and  the  purchasers  were  entering 
into  the  actual  possession  of  the  lands  and  improving  them.  It  is  in- 
credible that  the  man  who  claimed  thiit  the  county  was  under  obligation 
to  deed  the  lands  to  him  should  be  the  only  man  in  the  county  who  did 
not  know  the  county  denied  his  right,  and  was  selling  the  lands  to  others. 
It  is  a  fair  conclusion  from  all  the  evidence  that  Clark  had  knowledge 
that  the  county  denied  his  rights  and  repudiated  the  trust  as  early  as 
1859,  and  it  is  conclusively  shown  that  he  had  that  knowledge  in  186t>, 
and  that  at  these  times  he  was  the  holder  and  owner  of  the  certificates 
which  are  the  foundation  of  this  suit.  The  county  be^nn  the  sale  of 
the  lands  in  1859,  and  down  to  the  bringing  of  this  suit  had  sold  over 
10,000  acres,  mostly  to  persons  who  settled  upon  and  improved  the 
saiuei  :  The  lands  have  greatly  increased  in  value.  All  the  public  rec- 
ords of  the  county  have  been  twice  destroyed  by  fire,  once  during  the 
civil  war,  and  again  in  1872.  The  persons  who  were  in  official  positions 
in  the  county  at  the  time  the  complainant's  cause  of  action  accrued,  and 
who  had  knowledge  of  the  rights  of  the  county  in  tlie  premises  are  (lead, 
or  have  gone  to  parts  unknown.  Clark,  then  the  owner  and  hblder  of 
these  certificates,  is  dead,  and  his  iiartner,  Kicbardson,  who  was  inter- 
ested with  him  in  some  of  the  certificates,  is  <iead. 

Upon  these  facts  the  court  below  rightly  dismissed  the  complainant's 
bill  on  the  ground  of  laches.  46  Fed.  Rep.  219.  The  court  will  not 
speculate  as  to  what  defense  the  county  had  to  the  demands  now  made 
upon  it,  or  whether  it  had  any.  It  is  enough  to  know  that  with  full 
knowledge  that  the  county  repudiated  the  trust,  and  was  dealing  with  the 
trust  property  as  its  own,  the  cestui  que  trust  delayed  for  more  than  a 
quarter  of  a  century  to  bring  suit  to  enforce  the  trust.  No  excuse  is 
shown  for  this  long  delay,  and  there  was  no  reason  for  it  compatible 
with  an  honest  purpose.  By  reason  of  this  delay  the  facts  of  the  trans- 
action can  never  be  known.  The  records  of  the  county  have  been 
destroyed,  and  the  jMirties,  save  the  county  and  the  witnesses,  are  dead. 
It  is  a  significant  fact  that  even  complainant  himself  is  without  the 
original  evidence  and  records  necessary  to  the  maintenance  of  his  suit, 
and  is  compelled  to  ask  the  court  to  accept  secondary  evidence,  for  the 
reason,  as  stated  by  his  counsel  in  their  brief,  that  "the  original  in- 
struments, and  the  original  records  thereof,  have  been  lost  or  destroyed." 
Whether  the  complainant's  secondary  evidence  is  the  best  attainable,  or 
whether  it  is  sufficient  for  the  purpose  intended,  we  need  not  inquire. 
The  appeal  made  for  its  aduiission  and  consideration  proves  tiiat  the 
ravages  of  time  have  not  dealt  alone  with  the  defendant's  records  and 
evidence,  and  shows  how  futile  it  would  be  for  the  court  to  attempt  to 
deal  with  the  case  upon  facts  which  transpired  30  years  ago.  Time  and 
its  accidents  have  inter)iosed  an  insurmountable  obstacle  to  such  an  in- 
quiry.    But  one  thing  is  certain  in  the  case,  and  that  is  the  lapse  of  time. 
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The  calendar  cannot  be  impeached ,  and  it  testifies  with  conclusive  force 
to  the  gross  laches  of  the  complainant  and  those  under  whom  he  claims. 

Laches  is  imputed  independently  of  the  statute  of  limitations.  Courts 
of  equity  apply  the  doctrine  on  principles  of  their  own,  and  time  is 
only  one  of  the  circumstances  to  be  considered  in  its  application.  It 
is  settled,  say  the  supreme  court,  "that  laches  is  not,  like  limitations,  a 
mere  matter  of  time,  but  principally  a  question  of  the  iniquity  of  per- 
mitting the  claim  to  be  enforced, — an  iniquity  founded  upon  some 
change  in  the  condition  or  relations  of  the  property  or  the  parties." 
GaOiher  v.  Cadwell,  145  U.  S.  368,  12  Sup.  Ct.  Rep.  873;  Godden  v. 
KimmcU,  99  D.  S.  201;  MackaUv.  CasUear,  137  U.  S.  656,  11  Sup.  Ct. 
Rep.  178. 

Referring  to  this  doctrine,  Mr.  Justice  Brewer,  in  delivering  the 

opinion  of  this  court  in  Naddo  v.  Bardon,  4  U.  S.  App. ,  51  Fed. 

Rep.  493,  said: 

"No doctrine  is  so  wholesome,  when  wisely  administered,  as  that  of  laches. 
It  prevents  the  resurrection  of  stale  titles,  and  forbids  the  spying  out  from 
the  records  of  ancient  and  abandoned  rights.  It  requires  of  every  owner  that 
lie  take  care  of  bis  property,  and  of  every  claimant  that  he  make  known  his 
claims.  It  gives  to  the  actual  and  long  possessor  security,  and  induces  and 
justifies  him  in  all  efforts  to  make  valuable  the  property  he  holds.  It  is  a 
doctrine  received  with  favor,  because  its  proper  application  works  out  justice 
and  equity,  and  often  bars  the  holder  of  a  mere  technical  right,  which  be  has 
abandoned  for  years,  from  enforcing  it  when  its  enforcement  will  work  large 
injury  to  many." 

The  lapse  of  time  which  will  induce  the  court  to  apply  the  doctrine 
may  be  longer  or  shorter,  depending  on  the  circumstances  of  the  par- 
ticular case.  Among  the  circumstances  which  will  induce  its  applica- 
tion in  a  comparatively  brief  period  are  the  changed  condition  of  the 
property,  particularly  in  respect  to  its  value  and  the  number  of  inno- 
cent parties  to  be  injuriously  affected,  (^Oil  Go.  v.  Marbury,  91  U.  S.  587; 
Fdixv.  Patrick,  145  U.  S.  317,  12  Sup.  Ct.  Rep.  862;  Gntiiher  v.  Cad- 
teeU,  145  U.  S.  868,  12  Sup.  Ct.  Rep.  873;  Railroad  Cb.  v.  Sage,  4  U. 
S.  App.  160, 1  C.  C.  A.  256,  and  49  Fed.  Rep.  315;  Naddo  v.  Barim,  4 

U.  S.  App. ,  51  Fed.  Rep.  493.)  the  death  of  the  parties,  the  death  or 

removal  of  witnesses,  and  the  loss  or  destruction  of  public  records  or  other 
n>uuiment8  of  title.  Nearly  all  of  these  circumstances  are  present  in. 
this  case. 

Upon  the  authorities  and  the  circumstances  of  this  case  the  appellant 
was  barred  by  laches  many  years  before  this  suit  was  instituted.  Relief 
has  been  denied  on  the  ground  of  laches,  where  the  delay  was  only  2 
years,  {Holgate  v.  Eaton,  116  U.  S.  33,  6  Sup.  Ct.  Rep.  224;  SpciOe  Fon- 
ciere  v.  Millikm,  135  U.  S.  304,  10  Sup.  Ct.  Rep.  823;)  where  it  was  4 
years,  (Oii  Co.  v.  Marbury,  supra;  Hayunrdv.  Bank,  96  U.  S.  611; 
Oredit  Co.v,  Arkansas  Cent.  R.  Co.,  15  Fed.  Rep.  46,)  where  it  was  5  years, 
iHarwood  v.  Railroad  Co.,  17  Wall.  78;  Davison  v.  Davit,  125  U.  S.  90, 
8  Sup.  Ct.  Rep.  825;)  where  it  was  6  years,  {Oaliiher  v.  Cadwdl,  supra;) 
where  it  was  7  years,  (^Brown  v.  County  oj  Buena  Vista,  95  U.  S.  157;) 
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where  it  was  10  years,  and  the  suit  was  grounded  on  an  express  trust, 
{Naddo  V.  Bardon,  gupra;)  where  it  was  14  years,  {Railroad  Co.  v.  Sage, 
mpm;^  and  where  it  was  28  years,  {Fdix  v.  Patrick,  guipra.)  Tlie  list  of 
cases  might  be  multiplied  indefinitely.  They  embrace  all  kinds  of  obliga- 
tions and  property  rights,  and  turn  upon  facts  as  varied  as  the  transac- 
tions of  men.  It  is  not  necessary  to  look  beyond  the  decisions  of  this 
court  for  authorities  to  support  the  proposition  that  complainant,  if  he 
ever  had  any  rights,  has  long  since  lost  them  by  laches  of  himself  and 
those  under  whom  he  claims.  Railroad  Co.  v.  Sage,  supra;  Naddo  v. 
Bardon,  gupra.  The  doctrine  of  these  cases  is  fully  supported  by  the 
authorities  cited  in  the  opinions  and  by  the  recent  judgments  of  the 
supreme  court  in  the  cases  of  OaRiher  v.  CadweU,  supra,  and  FeMx  v. 
Patrick,  supra.     The  decree  of  the  circuit  court  is  affirmed. 


Naddo  v.  Bardon  et  al. 

iCircuU.  Court  of  Appeals,  Eighth  Circuit.   jTuly  6, 1892.) 

No.  93. 

1.  LiCHBS— What  Cosstitittsi!— Exotisb. 

Plaintiff  sued  to  recover  land  formerly  owned  by  him  and  claimed  by  defendants 
under  ao  execution  sale,  recorded  deeds  executed  by  his  attorney  in  tact,  and  tax 
titles.  Plaintiff  alleged  that  the  judgment  was  void,  and  that  the  other  transfers 
were  avoided  by  fraud  on  the  part  of  the  attorney.  The  suit  was  broaght  17  years 
after  the  execution  sale  and  the  deeds  of  the  attorney,  and  IS  years  after  the  tax 
titles  were  recorded.  To  excuse  bis  delay  be  alleged  that  for  \o  or  12  year*  be  had 
lived  in  Canada,  and  that  "until  recently  he  bad  not  learned  of  the  extent  to  which 
the  transfers"  sought  to  be  avoided  bad  been  made;  that  for  about  10  years  he 
had  known  that  the  attorney  and  others  claimed  that  he  had  lost  all  rights  in  the 
land,  bat  until  recently  be  had  been  too  poor  to  enforce  bis  rights.  Helcl,  that  he 
was  guilty  of  laches,  which  the  allegations  of  the  bill  were  not  sufficient  to  excuse. 
47  Fed.  Rep.  788,  affirmed. 

8.  Same — Szpkess  Tkcst— Ripdpution. 

The  fact  that  defendant  was  complainant's  trustee  under  an  express  trust  wUl 
not  avoid  the  effect  of  laches  where  the  blU  itself  alleges  that  more  than  10  years 
before  it  was  filed  defendant  claimed  that  complainant  had  lost  all  right  to  the  sub- 
ject of  the  trust,  and  refused  to  account  to  him.    47  Fed.  Rep.  782,  affirmed. 

8.  Same— FsAUD— What  CoNSTixnTKs. 

Where  a  person  assumes  the  management  of  property  under  a  power  of  aUorney 
only  three  days  before  bis  principal's  title  thereto  is  divested  by  the  expiration  of 
the  period  of  redemption  from  a  sheriff's  sale,  his  failure  to  discharge  the  judg- 
ment and  redeem  from  prior  tax  sales  is  not,  in  the  absenco  of  a  showing  of  means 
wherewith  to  accomplish  these  purposes,  such  a  fraud  as  will  avoid  the  effect  of 
laches  on  the  principal's  suit  to  recover  the  property  from  the  agent  or  bis  grantees 
daiming  under  such  sheriff's  sale  and  tax  titles. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District  of 
Minnesota.     Affirmed. 

Statement  by  Brbweb,  Circuit  Justice: 

This  case  comes  on  appeal  from  the  circuit  court  of  the  district  of 
Minnesota.  In  that  court  a  demurrer  to  the  bill  was  sustained,  and  a 
decree  entered  dismissing  the  bill. 
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The  facto,  as  they  appear  from  the  bill,  are,  in  a  general  way,  as  fol- 
lows: Plaintiff  and  appellant  on  January  1,  18G3,  received  from  the 
United  States  a  patent  for  the  laud  in  controversy,  situated  in  St.  Ix)uis 
county,  Minn.,  to  wit:  The  S.  \V.  i  of  the  N.  E.  i  of  section  5,  town- 
ship 49,  range  14.  On  June  26,  1863,  plaintif!',  intending  to  renuwe, 
and  in  fact  removing,  to  the  province  of  Quebec,  Can.,  executed  a  con- 
veyance to  his  nephew,  Pierre  Etu.  Though  in  form  a  warranty  deed, 
it  was  intended  by  the  parties  only  as  a  power  of  attorney  to  enable  said 
Etu  to  manage  and  control  the  property  in  the  absence  of  plaintiff.  On 
July  7,  1864,  having  returned  to  the  county  of  St.  Louis,  and  Pierre 
Etu  having  removeti  to  Canada,  the  latter  conveyed  the  land  to  plaintiff 
by  a  deed  executed  in  Canada,  in  the  French  language,  duly  executed 
according  to  the  laws  of  Canada,  but  not  witnessed  or  acknowledged  ac- 
cording to  the  laws  of  this  state.  In  September,  1870,  plaintiff  removed 
to  Marquette  county,  Mich.,  where  he  resided  12  yeiirs,  and  then  re- 
moved to  Canada,  living  thei-e  till  the  connnencement  of  this  suit.  Dur- 
ing all  these  years  he  never  revisited  the  county  of  St.  Louis.  On  the 
24th  of  September,  1870,  he  executed  a  power  of  attorney  to  one  Richard 
G.  Cobuni,  giving  him  power  to  sell  and  convey  the  lands,  with  right 
of  substitution.  Thereafter,  and  in  1872,  a  suit  was  brought  against 
plaintiff  by  J.  D.  Ensign  in  the  district  court  of  siiid  county  of  St.  Louis, 
and  a  writ  of  attaclunent  issued.  Insuch  suit  a  judgment  was  rendereil, 
and  under  the  judgment  a  levy  and  sale  was  made  of  the  tract  in  con- 
troversy to  John  C.  Hunter,  of  Duluth,  for  the  sum  of  $400.  A  oertifi- 
oate  of  sale  was  issued  by  the  sheriff  on  the  lOlh  day  of  March,  1873. 
The  title  conveyed  by  this  sale  passed  to  James  Kardon  by  certain  c  >n- 
veyances  of  date  Julyl5,  1875,  and  June  1,  1876.  On  March  7,  1874, 
by  proper  written  instrument,  James  Bardon  was  substituted  by  Kicharii 
G.  Coburn  as  agent  for  the  plaintiff  under  the  authority  given  in  the 
power  of  attorney,  and  on  May  13, 1874,  a  quitclaim  deed  was  executed 
by  said  Bardon  under  such  power  of  attorney  and  substitution  by  which 
the  land  was  conveyed  to  John  Q.  Hubbard,  an<l  on  the  next  day  said 
Hubbard,  under  previous  arrangemi-nt,  reconveyed  the  land  to  said 
James  Bardon  individually,  the  consideration  expressed  in  each  of  these 
deeds  Ijeing  the  sum  of  one  dollar.  All  the  instruments  up  to  and  in- 
cluding the  deed  to  Hubbard  were  duly  and  promptly  recorded  in  the 
office  of  the  register  of  deeds  of  the  county;  but  the  <ieed  of  reconvey- 
ance was  not  placed  on  record  for  over  a  year,  and  not  till  June  4, 1875. 
On  May  14,  1875,  Bardon  obtained  a  quitclaim  deed  to  himself  from 
Pierre  Etu,  on  the  repraseiitation  that  there  was  a  defect  in  the  hitter's 
conveyance  to  i)laintiff,  and  that  such  quitclaim  deed  would  perfect  the 
title  of  plaintiff.  On  June  4,  1875,  Bardon  bought  the  land  at  a  tax 
sale  for  the  back  taxes  of  1872,  and  took  the  deetl  to  himself.  In  1878 
the  land  was  sold  at  another  Uix  sale  for  the  taxes  of  1874,  and  bid  in  in 
the  name  of  Mary  Bardiui,  the  sister  of  said  James  Bardon,  and  by  her 
conveyed  to  him.  These  deeds  were  also  promptly  recorded.  On 
February  4,  1880,  James  Bardon  conveyed  the  property  to  Henry  W. 
Sage  for  a  consideration  stated   in  the  deeil  of  $2,250.     Some  other 
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tnuiafota  took  place  snbseqnently,  bf  which  all  the  titles  transferred 
through  these  various  tranaactions  passed  to  Frederick  W.  Paioe,  who 
on  Jone  19, 1886,  platted  the  land  as  an  addition  to  the  oity  of  Duluth, 
QiMier  the  name  and  style  of  "West  Park  Division  of  Dulutb,"  which 
plat  was  on  Angnst  30,  1886,  doly  recorded.  Thereafter  lots  were  sold 
in  this  addition  by  him  to  different  persons.  On  May  11,  1891,  this 
suit  was  commenced.  Some  94  persons  were  made  defendants, ^ — James 
Bardon,  the  substituted  attorney,  and  the  others,  lot  and  block  holders 
in  the  West  Park  division.  The  bill  sets  out  the  various  conveyances, 
over  120  in  number,  by  which  these  parties  claim  to  hold  title.  The 
circuit  court  sustained  the  demurrer,  and  dismissed  the  bill  on  the 
ground  of  laches. 

F.  O.  Clark,  H.  8.  Lard,  and  Alfred  Rtuadl,  (^Clcark  &  Peari,  on  tbt 
brief,)  for  appellant. 

R.  R.  Brigga,  Watijer  Ayera,  and  Alfred  Jcujues,  (Jaquea  d:  Uvdton,  Charles 
H.  Clague,  Thomas  Fairfax,  Byroma  A.  Porter,  James  H.  Porter^  Henry 
Ktrchrtuta,  and  Arnold  Peffer,  on  the  brief,)  for  appellees. 

Before  Bkeweb,  Circuit  Justice,  and  Cau>wbu.  and  Sanborn,  Circuit 
Judges. 

Breweb,  (Srcuit  Justice,  (after  ttatxng  the  facts.)  No  doctrine  is  so 
wholesome,  when  wisely  administered,  as  that  of  laches.  It  prevents 
the  resurrection  of  stale  titles,  and  forbids  the  spying  out  from  the  rec- 
ords of  ancient  and  abandoned  rights.  It  requires  of  every  owner  that 
he  take  care  of  his  property,  and  of  every  claimant  that  he  make  known 
his  claims.  It  gives  to  the  actual  and  longer  possessor  security,  and  in- 
duces and  justiSes  him  in  all  efforts  to  improve  and  make  valuable  the 
property  he  holds.  It  is  a  doctrine  received  with  favor,  because  its 
proper  application  works  out  justice  and  equity,  and  often  bars  the 
holder  of  a  mere  technical  right,  which  he  has  abandoned  for  years, 
from  enforcing  it  when  its  enforcement  will  work  large  injury  to  many. 

The  general  facts  we  have  stated  instantly  suggest  that  this  is  a  proper 
case  in  which  to  apply  and  enforce  that  doctrine.  Plaintiff,  in  1870, 
left  the  property,  and  moved  to  a  distant  country.  So  far  as  appears 
from  the  bill,  from  the  time  of  his  removal  to  the  bringing  of  this  suit^ 
over  20  years — he  not  only  never  saw  the  property,  but  also  never  did 
a  single  thing  to  protect  his  possession,  or  give  notice  of  any  rights  in 
it.  Seventeen  years  before  the  commencement  of  this  suit  the  legal  title 
passed  from  him,  and  so  passed  by  recorded  deed  made  by  an  agent  un- 
der  power  of  attorney,  if  not  by  the  Ensign  judgment  and  sale.  Two 
tax  titles,  in  IS?.")  and  1878,  were  added  to  those  made  by  the  sheriff's 
sale  and  the  deed  under  the  power  of  attorney,  and  13  years  elapsed 
after  these  titles  were  placed  on  record  with  no  note  of  warning  from  him 
to  any  one  that  he  stiU  had  or  claimed  any  right  to  or  interest  in  the 
property.  The  land  is  a  tract  of  about  40  acres,  so  near  to  the  city  of 
Dulnth  as  to  become  an  addition  to  it.  By  the  census  of  1870,  Duluth 
was  a  small  place,  having  a  population  of  3,131;  by  that  of  1890,  a 
large  and  prosperous  city  of  33,115  inhabitants.  This  rapid  increase  in 
population,  together  with  the  development  of  railroad  and  other  indus- 
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tries,  of  which  the  oourt  xaij  fairly  take  judicial  notice,  malce  it  evident 
that  this  addition  to  the  city  mast  have  wonderfully  increased  in  value. 
The  multitade  of  deeds  which  the  plaintiff  describes  in  his  bill  show 
that  many  persons  have  bought  lots  relying  upon  the  recorded  title,  and 
his  allegation  is  that  many  of  these  purchasers  have  made  improvements 
on  the  lots  so  porchased  by  the  section  of  dwelling  houses.  In  otiier 
words,  he  summons  into  court  nearly  100  persons  who  have  in  good  faith 
made  homes  on  the  lots  in  this  addition,  relying  on  the  sufficiency  of 
the  titles  they  have  purchased,  and  without  a  warning  from  him  that  he 
had  any  claims  upon  the  property.  Surely,  unless  there  be  some  strong 
and  clear  excuse  for  his  silence  these  many  years,  equity  and  good  con- 
science forbid  that  he  should  now  dispossess  them  of  their  homes,  and 
take  to  himself  the  value  which  their  labors,  coupled  with  that  of  their  fel> 
low  citizens,  himself  not  among  the  number,  have  given  to  this  property. 
The  excuses  tendered  are  absence,  ignorance,  and  poverty.  We  quote 
from  the  bill  the  allegations  in  respect  thereto: 

"And  your  orator  alleges  that  for  about  ten  or  twelve  years  last  past  he  has 
resided  in  Canada,  but  that  the  transfers  of  the  property  of  your  orator,  as 
previously  set  forth,  and  as  appear  by  the  records  of  the  register  of  deeds  for 
the  said  county,  have  been  made  without  the  knowledge  and  consent  of  your 
orator.  And  your  orator  has  not  until  quite  recently  learned  of  the  extent  to 
which  such  transfers  have  been  made.  And  your  orator  further  alleges  that 
for  about  ten  years  he  has  known  that  the  said  James  Bardon  and  others 
claimed  that  he  had  lost  or  forfeited  his  rights  to  the  said  land,  and  that  the  said 
Bardon  refused  to  account  to  him  for  bis  transactions  with  regard  to  the 
same,  but  your  orator  has  during  all  said  time  since  learning  of  such  wrong- 
ful and  f  randnlent  dealings  on  the  part  of  said  James  Bardun,  been  poor  and 
unable  to  pay  the  expense  of  litigation  necessary  to  enforce  his  rights  in  tb« 
courts,  and  has  been  unable  to  procure,  until  recently,  the  assistance  necessary 
to  enforce  his  rights." 

It  appears  elsewhere,  as  heretofoie  stated,  that  he  has  never  been  back 
to  St.  Louis  county  since  he  removed  therefrom  in  1870;  so  that  he  has 
been  absent  from  the  county  in  which  the  land  is  situated  for  over  20 
years,  the  last  10  years  of  which  he  has  lived  in  a  different  country. 
But  absence  of  itself  is  no  excuse.  Travel  and  communication  are  easy. 
If  he  could  not  or  did  not  care  to  go  to  Duluth,  he  could  easily  have 
written  and  asoertained  exactly  what  was  being  done  with  the  property, 
and  with  equal  ease  have  given  notice  of  his  daims.  This  is  not  a  case 
where  a  party  is  ignorant  of  the  property  or  his  title,  as  if  it  had  de- 
scended to  him  by  inheritance  through  the  death  of  an  ancestor,  of  whose 
death  he  was  unaware,  for  he  had  himself  taken  the  title  from  the  gov- 
ernment, and  had  lived  upon  the  property.  There  cannot  be  one  law  of 
laches  for  the  resident  and  another  for  the  nonresident.  In  the  case  of 
Brodaick^t  Will,  21  Wall.  503,  519,  the  supreme  court,  in  reference  to  a 
umilar  excuse,  said: 

"They  do  not  pretend  that  the  facts  of  the  fraud  are  shrouded  in  eonceal- 
ment,  but  their  plea  is  than  they  lived  in  a  remote  and  secluded  region,  far 
from  means  of  information,  and  never  beard  of  Brodericlc's  death,  or  of  the 
sale  of  bis  property,  or  of  any  events  connected  with  the  settlement  of  his  es> 
tate,  until  many  years  after  these  events  had  transpired.  Parties  cannot  thus, 
by  their  seclusion  from  the  means  of  information,  claim  exemption  froOt  the 
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laws  that  control  human  affairs,  and  set  up  a  right  to  open  up  all  thetransHC- 
tions  of  the  past.  The  world  must  move  on,  and  those  who  claim  an  interest 
in  persons  or  things  must  lie  charged  with  knowledge  of  their  itatiu  and  con- 
dition, and  of  the  vicissitudes  to  which  they  are  subject." 

See,  also,  McQuiddyv.  Ware,  20  Wall.  14. 

Neither  is  his  poverty  any  excuse  for  his  laches.  It  is  to  the  glory  of 
our  profession  in  this  country  that  it  is  ever  ready  to  champion  the  cause 
of  the  poor;  and  no  roan  who  has  a  just  claim,  and  makes  an  effort  to 
assert  it,  wHl  ever  fail  ol  securing  the  needed  professional  assistance.  The 
courts  are  always  open,  and  the  lawyers  are  always  willing  and  at  hand; 
and  if  he  fails  to  establish  his  rights  it  is  because  he  does  not  make  an 
effort  to  assert  them.  In  Hayward  r.  Batiky  96  U.  S.  61] ,  618,  it  was 
observed: 

"No  sufficient  reason  is  given  for  the  delay  in  sning.  His  poverty  or  pecun- 
iary embarrassment  was  not  a  sufiBcient  excuse  for  postponing  the  assertion 
of  bis  rights. " 

And  in  the  recent  case  of  WazhingUm  v.  Opk,  146  U.  S. ,  12  Sup. 

Ct.  Rep.  822,  a  similar  excuse  was  presented,  and  adjudged  insufficient. 
See,  also,  De Estrada  v,  Wate,-  Co.,  46  Fed.  Rep.  280. 

Nor  is  mere  ignorance,  unexplained,  an  excuse.  Indeed,  his  igno- 
rance, as  disclosed  by  the  bill,  was  not  as  to  the  fact,  but  only  as  to  the 
extent  of  the  adverse  rights.  Notice  the  way  in  which  this  matter  of  ig- 
norance is  stated:  He  alleges  that  the  transfers,  set  out  at  length  in  the 
bill,  were  "made  without  the  knowledge  and  consent  of  your  orator;  and 
your  orator  has  not  until  quite  recently  learned  of  the  extent  to  which 
such  transfers  have  been  made."  All  that  can  be  justly  inferred  from 
this  is  that  as  each  transfer  was  made  it  was  made  without  his  knowl- 
edge or  consent.  How  soon  thereafter  he  became  aware  thereof  is  not 
disclosed.  That  he  only  quite  recently  learned  of  the  extent  to  which 
they  had  been  made  carries  with  it  the  implication  that  he  long  since 
knew  of  some  transfers.  In  other  words,  he  did  not  know  of  all  until, 
on  examination  by  himself  or  counsel,  he  found  them  on  the  record. 
And  that  this  is  the  true  construction  is  strengthened  by  the  clause  fol- 
lowing, in  which  he  alleges  "that  for  about  ten  years  he  had  known  that 
the  said  James  Bardon  atid  others  claimed  that  he  had  lost  or  forfeited 
his  rights  to  said  land,  and  that  the  said  Bardon  refused  to  account  to 
him  for  his  transactions  with  regard  to  the  same."  This  is  a  clear  decla- 
ration that  for  more  than  10  years  prior  to  the  suit  he  knew  that  his  title 
was  disputed,  knew  that  his  agent  repudiated  all  responsibility,  and  yet 
he  took  no  steps  to  enforce  or  even  make  known  his  rights.  Surely,  un- 
less we  ignore  all  the  decisions  of  the  supreme  court  of  the  United  States, 
as  well  as  those  of  other  courts  in  respect  to  the  necessity  of  prompt  ac- 
tion in  order  to  call  into  exercise  the  powers  of  a  court  of  equity,  we 
must  hold  that  this  delay  of  10  years  after  knowledge  is  such  laches  as 
will  bar  plaintiflf  of  relief.  The  case  of  McQuiddy  v.  Ware,  20  Wall.  14, 
is  doedy  in  point  in  this  respect.  In  that  case  the  title  of  the  plaintiff 
to  certain  property  bad  been  divested,  or  sought  to  be,  by  judicial  pro- 
ceedings during  the  late  war,  he  being  at  that  time  in  the  Confederate 
v.SlF.no.S— 32 
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States;  and  yet  no  challenge  wa3  made  by  him  of  those  proceedings  until 
six  years  after  its  close;  and  in  reai)ect  to  that  the  court  observed: 

"  Why  this  delay?  The  plaintiff  says  he  was  in  ignorance  of  thein  until  re- 
cently, and  that,  as  soon  as  he  ascertained  them,  he  took  steps  to  assert  his 
rights.  Such  a  general  allegation  will  not  sufHce  to  provoke  the  interposition 
of  a  court  of  equity.  It  will  not  do  to  remain  willfully  ignorant  of  a  thing 
readily  ascertainable.  There  has  been  free  and  uninterrupted  communication 
between  Tennessee  and  Missouri  since  the  war  closed,  and  the  couits  every- 
where accessible  for  the  prosecution  of  any  cause  of  action.  Besides,  in  the 
very  nature  of  things,  the  complainant  must  have  known  soon  after  it  oc- 
curred that  an  improved  farm,  once  occupied  by  him,  was  in  the  possession 
of  adverse  claimants.  This  wits  notice  sulHcient  to  put  him  on  inquiry,  and 
this  inquiry  would  have  resulted  in  ascertaining  all  the  facts  stJtted  in  the 
bill.  There  is  no  reason  given  for  the  delay,  nor  any  facts  and  circumstances 
on  which  any  satisfactory  excuse  can  be  predicated." 

But  it  is  earnestly  sai^  by  couus«»l  that,  while  laches  is  often  invoked 
in  cases  of  constructive  fraud  and  resulting  trusts,  it  is  never  accepted  as  a 
defense  in  a  case  of  an  express  trust  and  actual  fraud;  and  the  leading 
cases  of  Michoud  v.  Girod,  4  How.  .561,  and  I'revod  v.  Gralz,  6  Wheat. 
481,  are  cited.  It  is  doubtless  true  that,  where  an  express  trust  is  once 
shown  to  exist,  it  is  presumed  to  continue;  and  therefore  no  lapse  of 
time  will  defeat  an  action  to  enforce  rights  under  it.  But  when  that 
trust  is  repudiated,  and  knowledge  of  the  repudiation  is  brought  home 
to  the  cesliti  que  tmM,  the  case  is  brought  williiij  the  ordinary  rules  of 
limitations  and  laches.  Speidel  v.  Jlcurici,  120  U.  S.  377,  7  Sup.  Ct. 
Rep.  610.  Here,  as  we  have  seen,  the  plaintiff  alleges  that  he  knew  of 
the  existence  of  adverse  rights,  that  his  own  title  was  disputed,  and  that 
his  agent  repudiated  all  obligations  more  tlian  10  years  before  he  com- 
menced tliis  suit.  And  the  disavowal  of  the  trust  was  not  by  indirec- 
tion, or  a  mere  inference  from  tlie  conduct  of  the  trustee,  but  direct  and 
unequivocal.  He  admits  that  his  agent  and  trustee  claimed  that  he  had 
lost  all  rights  in  the  property,  and  refused  to  account  to  him,  and  that 
he  had  known  this  fact  for  years.  Thus  he  shows  a  known  and  distinct 
repudiation,  and  one  of  long  standing.  In  the  recent  case  of  IIamnvyi\d 
v.  Hopkins,  143  U.  S.  224,  2r)0, 12  Sup.  Ct.  Rep.  418,  it  appeared  that 
the  trustees  purchased,  as  charged  liere,  through  an  intermediary  at 
their  own  sale,  and  that  court,  througli  the  chief  justice,  said: 

"Each  case  must  necessarily  be  governed  by  its  own  circumstances,  since, 
though  the  lapse  of  a  few  years  may  be  suflicient  to  defeat  the  action  in  one 
case,  H  longer  period  may  be  held  requisite  in  another,  dependent  upon  the  sit- 
uation of  the  parties,  the  extent  of  their  knowledge  or  means  of  information, 
great  changes  in  values,  the  want  of  probable  grounds  for  the  imputation  of 
intentional  fraud,  the  destruction  of  specitic  testimony,  the  absence  of  any 
reasonable  impediment  or  hindrance  to  the  assertion  of  the  alleged  rights,  and 
the  like.  Marsh  v.  Whitmore,  21  Wall.  178;  Landsdale  v.  Hmith,  106  U.  S. 
391,  1  Sup.  Ct.  Rep.  350;  Norris  v.  Haggin,  136  U.  S.  386,  10  Sup.  Ct.  Rep. 
942;  Mackall  v.  Casilear,  137  U.  S.  556,  11  Sup.  Ct.  Uep.  178;  Hamier  v. 
Moulton,  138  U.  S.  486,  11  Sup.  Ct.  Rep.  408.  Undoubtedly  the  doctrine  is 
established  that  a  trustee  cannot  purchase  or  deal  in  the  trust  property  for 
his  own  benefit  or  on  his  own  behalf,  directly  or  indirectly.  But  snob  a  pur- 
chase is  not  absolutely  void.    It  is  only  voidable;  and,  as  it  may  be  confirmed 
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by  the  parties  interested  directly,  so  it  may  be  by  long  acquiescence  or  tlie 
absence  of  an  election  to  avoid  the  conveyance  within  a  reasonable  time  after 
the  farts  come  to  the  knowledge  of  the  cestui  que  trust." 

— And  quoted  the  language  of  Mr.  Justice  Grier  in  Badger  v.  Badger,  2 
Wall.  87,  95,  that  a  party  seekinjr  to  avoid  laches  "should  set  forth  iu 
his  bill  specitioally  what  were  the  iuipediiuenta  to  an  earlier  prosecutiou 
of  his  claim;  how  he  came  to  be  so  long  ignorant  of  his  rights,  and  the 
means  uaed  by  the  respondent  to  fraudulently  keep  him  in  ignorance; 
and  how  and  when  he  iirst  came  to  a  knowledge  of  the  matters  allege(l 
in  his  bill;  otherwise  the  chancellor  may  justly  refuse  to  consider  his 
case  on  his  own  showing,  without  inquirmg  whether  there  is  a  demurrer 
or  formal  plea  of  the  statute  of  limitations  cont^iined  in  the  answer." 
See,  also,  the  cases  oi  Fdix  v.  Pntrick,  145  U.  S.  317,  12  Sup.  Ct.  Kep. 
862,  and  GitUiherv.  Cadwell,  145  U.  S.  368,  12  Sup.  Ct.  Hep.  873. 

But  is  this  a  case  of  actual  fraud?  Bardou,  the  alleged  wrongdoer, 
was  not  substituted  as  agent  until  March  7.  1874;  and  the  deed  whicli 
he  executed  was  on  May  13,  1874.  But  the  property  was  sold  on  the 
10th  of  March,  1873,  on  an  execution  sale,  and  the  time  for  redemption 
expired  on  the  10th  of  March,  1874;  so  Bardon's  responsibility  as  agent 
or  trustee  never  aros-e  until  within  three  days  of  the  time  for  the  deed  un- 
der the  sherifTs  sale.  It  was  no  fault  of  his  that  the  land  was  sold  under 
that  sheriff's  sale,  nor  that  the  land  had  been  theretofore  sold  for  taxes; 
and  no  misconduct  or  fraud  is  charged  against  Coburn,  the  original  agent 
and  attorney;  nor  does  it  appear  that  from  the  time  he  was  substituted 
as  agent  or  attorney  he  had  received  or  could  have  realized  a  single  dol- 
lar for  the  payment  of  this  judgment  or  the  discharge  of  the  taxes. 
Where,  then,  was  the  actual  fraud?  It  is  true  the  bill  alleges  "that 
from  the  time  of  the  making  of  the  said  power  of  attorney  to  tlic  said 
t'obum  by  your  orator  up  to  the  present  time  the  said  property  has  been 
of  large  value,  and  the  proceeds  from  the  use  of  the  same  from  the  very 
first  were  ample,  and  more  than  ample,  to  pay  all  taxes  and  expenses 
that  could  legally  be  brought  against  the  said  land;"  and  also  that  "the 
.said  land  was  worth  from  eight  to  ten  thousand  dollars,  at  least,  when 
the  said  Bardon  conveyed  the  same  to  the  said  Hubbard  for  one  dollar, 
and  took  a  deed  back  to  hiuiself  for  the  amount  as  aforesaid."  And  it 
also  appears  from  the  power  of  attorney  given  to  C!oburn  that  there  was 
a  dearing  of  four  acres  on  which  plaintitl'  had  erected  a  shanty.  But 
surely,  if  Coburn,  during  tlie  years  of  liis  agency,  was  unable  to  realize 
from  the  property  money  enough  to  pay  the  taxes  and  discharge  this 
judgment,  it  could  hardly  be  expected  that  Bardoij  in  three  days  could 
accomplish  that  result.  It  is  also  true  that  the  plaintiff  allies  that  the 
judgment  was  rendered  witliout  jjersonal  service,  and  that  it  was  in- 
formal, irregular,  aud  void.  But  it  appears  that  he  had  property  within 
the  jurisdiction  of  this  court,  to  wit,  the  land  in  controversy;  that  it 
was  subject  to  attachment,  and  that  the  statutes  of  Minnesota  author- 
ized suits  by  attachment  against  nonresidents.  The  proceedings  were 
had  in  a  court  of  general  jurisdiction,  in  favor  of  whose  validity  are  all 
presumptions;  and  no  defect  in  the  proceedings  is  pointed  out,  nothing 
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to  justify  the  general  allegation  that  the  judgment  was  informal,  irregu- 
lar, and  void.  Can  it  be  that  under  such  a  general  allegation  the  court 
is  to  treat  that  judgment  as  void?  Counsel  urge  that  it  is  sufficient  to 
put  the  defendants  ufton  answer;  and  that,  when  the  facts  are  all  pre- 
sented, they  will  show  how  and  why  the  judgment  is  void.  But  it  is  a 
familiar  rule  that  a  party  who  seeks  to  explain  laches  must  make  a 
full,  clear,  and  specific  statement  of  all  the  facts  upon  which  be  relies. 
No  generality  of  statement  will  suttice.  And  when  the  title  which  is 
challenged  rests  partly  upon  a  sale  under  a  judgment  of  a  court  of  general 
jurisdiction,  an  averment  that  the  judgment  was  informal,  irregular,  and 
void,  without  the  specification  of  any  fact  showing  its  invalidity,  will 
be  considered  as  a  mere  allegation  of  a  conclusion  of  law,  and  not  as  a 
statement  of  fact.  So  that,  upon  the  facts  as  presented  in  the  bill,  this 
alleged  wrongdoer,  Bardon,  the  substituted  agent,  assumed  responsibil- 
ity to  the  plaintiff  only  three  days  before  the  plaintiflF's  title  was  cut  off; 
and  there  is  no  such  showing  of  means,  coupled  with  duty,  as  makes 
his  failure  to  protect  the  plaintiff's  title  an  enormous  wrong  and  fraud. 
While  we  do  not  mean  to  say  that  there  was  no  breach  of  duty,  yet  the 
reasonable  and  natural  inference  from  the  facts  as  stated  is  that  Bardon, 
having  no  obligations  to  the  plaintiff,  saw  that  by  the  attachment  pro- 
ceedings and  execution  sale  the  title  was  passing  away,  and  intending 
or  having  arranged  to  parcha.^e  the  sheriff's  title,  sought  to  make  it 
clearer  and  stronger  by  adding  a  conveyance  under  the  power  of  attor- 
ney. In  other  words,  it  was  not  the  effort  of  an  agent  to  rob  his  prin- 
cipal, but  the  eSort  of  a  stranger  to  get  an  agent's  deed  to  strengthen  an- 
other title.  In  that  aspect  of  the  case,  Bardon's  conduct,  though,  if 
challenged  promptly,  subject  to  condemnation,  was  not  such  gross  and 
outrageous  fraud  as  will  long  years  thereafter  outweigh  the  laches  o. 
plaintiff.  Indeed,  as  there  is  no  specific  allegation  that  plaintiff  was  ig- 
norant of  the  proceedings  in  the  Enaign  Caae,  his  long-continued  inaction 
after  knowledge  of  the  various  transfers  is  suggestive  of  the  fact  that  he 
recognized  that  his  title  was  destroyed  by  that  sale,  and  that  he  there- 
fore ceased  to  take  any  interest  in  or  pay  any  attention  to  the  property. 
In  any  view  that  we  have  been  able  to  take  of  this  case,  it  seems  to  us 
that,  if  any  rights  remained  to  the  plaintiff  after  that  sale,  his  long  delay 
in  asserting  them  has  not  been  excused ;  and  that  the  decree  of  the  cir- 
cuit court  in  dismissing  the  bill  on  the  ground  of  laches  was  correct,  and 
it  must  be  affirmed. 
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]h  re  Makdebson  el  oL 
(CtretiU  Court  (if  Appeals,  Third  Circuit.    Aagnat  16, 18M.) 

1.  Xwnram  Bomaik— CoiwnfHATiox  bt  TTkitbd  8tati»— Compbnsation. 

Act  March  8, 1891,  •nthorizes  the  secretary  of  war  to  modify  ezistiog  plana  for 
tliie  ezcaTation  of  Petty's  Ideftid  and  the  adjacent  shoals  in  the  Delaware  river,  bat 
declares  that  the  title  to  any  additional  lands  "acquired"  for  this  purpose  shall  be 
Tested  in  the  United  States  without  charge.  Held  that,  in  view  of  this  express 
declaration  that  no  compensation  sliali  be  paid,  the  Kovernment  has  no  oonstita- 
tion  tl  power  to  ins'itate  condemnation  proceedings  to  obtain  such  lands,  and  that 
there  is  nothing  in  the  acts  of  April  24  and  August  I,  1888,  giving  officers  of  the 
government  general  authority  to  proceed  by  condemnation,  which  qualifles  or  !•• 
mores  this  ooadition  against  oompensation.    48  Fed.  Rep.  896,  affirmed. 

t.    BVKB. 

A  suggestion  that  the  compensation  would  be  paid  by  voluntary  contributions  is 
without  merit,  for  that  resource  is  too  uncertain  to  justify  condemnation. 
>.  Saxh — CLitcuiT  Court  or  Appealh — Jcdiciai,  Notice. 

'i'he  circuit  court  of  api>eals  could  not  take  judicial  notice  of  independent  proceed- 
ings in  the  trial  court  and  other  courts  of  the  oircnit,  for  the  condemnation  of 
other  lands  snch  proceedings  not  being  a  part  of  the  record. 

Error  to  the  District  Court  of  the  United  States  for  the  Dibtrict  of 
New  Jersey. 

Petition  for  the  condetnoation  of  lands  belonging  to  Andrew  Man- 
derson  and  others  for  the  use  of  the  United  States.  The  petition  waa 
dismissed  below  for  want  of  authority  in  the  government  to  maintain 
the  proceeding.  48  Fed.  Rep.  896.  The  writ  of  error  was  sued  out  to 
review  this  judgment.     Affirmed. 

J.  Warren  OouUion  and  Samud  Diekton,  {Henry  S,  ITAtte,  U.  S.  Attjr., 
and  C.  V.  D.  Jdine,  on  the  brief,)  for  plaintiff  in  error. 

Wm.  C.  Hannis,  for  defendants  in  error. 

Before  Dallas,  Circuit  Judge,  and  Butler  and  Wales,  District 
Judges. 

Wales,  District  Judge.  Proceedings  were  instituted  in  the  court  be- 
low for  the  condemnationof  certain  lands  lying  within  tbestateof  New  Jer- 
sey ,  and  which  are  required  by  the  United  States  for  continuing  the  im- 
provenjent  of  the  harbor  at  Philadelphia.  A  petition  was  filed  by  the 
proper  officer  of  the  government,  describing  the  lands  necessary  to  be 
taken,  naming  their  owners,  and  setting  forth  the  substance  of  the  sev- 
eral acts  of  congress  which,  it  is  alleged,  authorize  the  said  proceedings. 
The  acts  of  congress  referred  to  in  the  petition  are: 

(1)  The  act  of  March  3,  1891,  entitled  "An  act  making  appropriation 
for  sundry  civil  expenses  of  the  government  for  the  fiscal  year  ending 
June  thirtieth,  eighteen  hundred  and  ninety-two,  and  for  other  pur- 
poses," and  containing  the  following  appropriation: 

"Engineer  Department.  For  improving  harbor  at  Pbiladelpbia,  Pennsyl- 
vania; continuing  improvement;  removal  of  Smith's  island  and  Windmill 
Island,  Pennsylvania,  and  Petty's  island.  New  Jersey,  and  adjacent  shoals, — 
three  hundred  thousand  dollars:  provided,  that  the  plan  for  the  Improve- 
ment may  be  modiOed  by  changing  tfae  line  limiting  the  excavation  on  Petty's 
Island  to  such  position  as  the  secretary  of  war  may  Consider  desirable,  and 
the  material  to  be  removed  from  said  islands  and  shoals  under  this  appro- 
riation,  and  appropriations  heretofore  made,  shall  be  deposited  and  spread 
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on  Leikgue  island,  and  to  the  extent  of  the  cost  of  such  de|Htsit  ano  sprondhi^ 
the  said  appropriations  are  hereby  made  available:  provided,  further,  that 
the  title  tu  any  additional  lands  acquired  for  this  purpose  sliall  be  vested  in 
the  United  States  without  charge  to  the  latter."     26  U.  S.  St.  977. 

(2)  The  act  of  April  24, 1888.  entitled  «Au  let  to  facilitate  the  prose- 
cution of  works  projected  for  the  improvement  of  rivers  and  harbors," 
wliich  reads  as  follows:  * 

"That  the  secretary  of  war  may  cause  proceedings  to  be  instituted,  in  the 
name  of  the  United  States,  in  any  court  having  jurisdiction  uf  such  pro- 
ceedings, for  Che  acquirement  by  condemnation  of  any  land,  right  of  way, 
or  material  needed  to  enable  him  to  maintain,  operate,  or  prosecute  works 
for  the  improvement  of  rivers  and  harbors  for  which  provision  has  been 
made  by  law;  such  proceedings  to  be  prosecuted  in  accordance  with  the 
laws  relating  to  suits  for  the  condemnation  of  property  of  the  states  wherein 
the  proceedings  may  be  instituted:  provided,  however,  that  when  the  owner 
of  such  land,  right  of  way,  or  material  shall  fix  a  price  for  the  same,  which 
in  the  opinion  of  the  secretary  of  war  shall  be  reasonable,  lie  may  purchase 
the  same  at  such  price  without  further  delay:  and  provided,  further,  that 
the  secretary  of  war  is  hereby  authorized  to  accept  donations  of  lands  or  ma- 
terials required  for  the  maintenance  or  pi-osecution  of  such  works."  25  U.  S. 
St.  94. 

(3)  The  act  of  August  1,  1888,  entitled  "An  act  to  authorize  condem- 
nation of  land  for  sites  of  puijlic  building,  and  other  purposes,"  whioli 
reads  thus: 

"That  in  every  case  in  which  the  secretary  of  the  treasury,  or  any  other 
officer  of  the  government,  has  been,  or  herealter  shall  be,  authorized  to  pro- 
cure real  estate  fur  tlie  erection  of  a  public  building  or  for  other  public  uses, 
he  shall  be,  and  hereby  is,  authorized  to  acquire  the  same  for  tlie  United 
States  by  condemnation,  under  judicial  process,  whenever  in  his  opinion  it  is 
necessary  or  advantageous  to  the  government  to  do  so;  and  the  United 
States  circuit  or  district  courts  of  ilic  district  wherein  such  real  estate  is 
located  shall  have  Jurisdiction  of  proceedings  for  such  condemnation;  and  it 
Sliall  be  the  duty  of  the  attorney  general  of  the  United  States,  upon  every 
.-tpplication  of  the  secretai-y  of  the  treasury,  under  this  act,  or  such  other  olB- 
cer,  to  cause  proceedings  to  be  commenced  for  condemnation  within  thirty 
days  from  the  receipt  of  the  application  at  the  department  of  justice. 

"Sec.  2.  The  practice,  pleadings,  forms,  and  modes  of  proceeding  in 
causes  arising  under  the  provisions  of  this  act  sriall  conform,  aH  near  as  may 
be.  to  the  practice,  pleadings,  forms,  and  proceedings,  existing  at  the  time  in 
like  causes  in  the  courts  of  record  of  the  state  within  which  such  circuit  or 
district  courts  are  held,  any  rule  of  the  court  to  the  contrary  notwithstand- 
ing.'    25  U.  S.  St.  357. 

Reference  is  also  made  in  the  petition  to  the  act  of  congrcs.^  of  August 
11,  1888,  whereby  the  sum  of  $.^00,<KtO  was  appropriated  for  improv- 
ing the  harbor  at  Philadelphia  by  the  removal  of  Smith's  island  and 
Windmill  island,  in  the  .«tateof  Pennsylv.ania,  and  Petty's  island,  in  the 
state  of  New  .Jersey,  or  such  parts  of  them,  smd  the  shoals  adjacent 
thereto,  as  may  be  required: 

"l^ovided,  that  no  part  of  this  sum  shall  be  expended  until  the  title  to 
the  lands  forming  said  islands  shall  be  acquired  and  vested  in  the  United 
States  without  charge  tu  the  latter  beyond  three  hundred  thousand  dollars 
of  the  sum  herein  appropriated."    25  U.  S.  St.  4U3. 
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The  petition  further  states  that  the  secretary  of  war  l>aJ  approved  the 
nnxlifications  of  the  project  for  improving  the  harbor  of  Philadelphia, 
by  changing  the  line  limiting  the  excavation  upon  Petty "s  island,  in- 
volving the  removal  of  aljout  23  acres  of  land  in  addition  to  that  jjortion 
of  the  island  acquired  under  the  provisions  of  the  river  and  harbor  act 
of  August  11,  1888;  that  the  secretary  of  war  had  also  requested  the 
attorney  general  of  the  United  States  to  commence  proceedings  for  the 
acquirement  of  said  lands  by  condemnation,  and  the  latter  officer  had 
directed  such  proceedings  to  be  instituted. 

The  petition  concludes  with  the  jtrayer  that,  due  notice  having  been 
given  to  the  persons  interested,  the  court  will  appoint  three  commis- 
sioners, as  provided  by  the  laws  of  the  state  of  New  Jersey  in  like  causes, 
to  appraise  said  lands  required  by  the  government,  and  the  interest  there- 
of of  the  several  owners,  and  "  to  assess  the  damages  to  be  paid  by  the 
United  States  of  America  therefor." 

The  petition  as  originally  filed  was  amended  b}'  leave  of  the  court,  by 
inserting  in  its  appropriate  connection  the  following  matter,  to  wit: 

"That  the  owners  of  such  land  have  fixed  a  price  for  the  same  which,  in 
the  opinion  of  the  secretary  of  war,  is  unreasonable;  that  your  petitioner 
cannot  agree  with  the  owners  for  the  purchase  thereof;  and  that,  in  the  opin- 
ion of  the  secretai'y  uf  war,  it  is  necessary  and  advantageous  for  your  peti- 
tioner to  acquire  the  same  by  condemnation  under  judicial  process." 

On  final  hearing  of  the  motion,  made  in  behalf  of  some  of  the  own- 
ers of  the  lands,  to  dismiss  the  petition  for  the  reason  that  the  acts 
of  congress  therein  cited  "exhibit  no  authority  in  the  court  for  condem- 
nation and  adverse  taking  of  the  lands  in  said  petition  mentioned,  and 
that,  therefore,  the  said  proceeding  is  without  warrant  of  law,"  the  peti- 
tion was  dismissed  by  the  court  below,  and  its  decision  is  now  brought 
here  on  a  writ  of  error  for  review. 

The  sole  inquiry  presented  by  the  record  is,  do  the  acts  of  congress, 
above  recited,  authorize  proceedings  to  be  taken  in  the  court  below  for 
the  condemnation  of  the  lands  described  in  the  petition,  and  for  their 
acquirement  by  the  United  States  in  that  mode?  It  is  unnecessary  to 
<liscnss  the  general  doctrine  of  the  right  of  eminent  domain  and  its  ap- 
plication to  the  present  case.  Article  6  of  amendments  to  the  constitu- 
tion of  the  United  States  prohibits  the  taking  of  private  pro])erty  for 
public  use  without  just  compensation.  If  the  use  for  which  it  i.>< 
proposed  to  take  such  property  is  not  a  public  use,  or  if  the  owner 
of  the  property  is  not  to  be  paid  nn  equivalent,  to  be  lawfully  ascer- 
tained, for  its  loss,  then  no  proceedings  for  condemnation  crth  or 
should  be  allowed.  The  counsel  for  the  government  do  not  dispute 
this  proposition,  hut  insist  that  the  condition,  which  is  contained  in 
the  second  proviso  of  the  act  of  March  8,  1891,  that  the  title  to  the 
lands  to  be  acquired  "shall  be  vested  in  the  United  States  without 
charge  to  the  latter,"  is  immaterial.  They  admit  that  the  owners  of  the 
property  must  be  compensated  for  its  loss,  if  it  shall  be  taken  by  the 
government,  but  they  say  that  the  questions  of  compensation,  its  amount, 
and  the  time  and  manner  of  its  payment,  do  not  ik>w  arise,  and  will  be 
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determined  hereafter.  Authority  for  the  condemnation  proceedings  is  not 
claimed  under  tliis  act,  but  by  virtue  of  tlie  acts  of  April  24,  1888,  and 
of  August  1,  1888.  It  is  contended  that  the  word  "acquired,"  used  in 
the  proviso  of  the  act  of  March  3,  1891,  when  read  in  connection  with 
the  two  other  acts,  means  that,  if  no  purchase  can  be  made  by  the  sec- 
retary of  war  for  a  reasonable  price,  or  if  the  title  to  the  lands  cannot 
be  acquired  gratuitously,  then  they  may  be  ac(jaired  by  condemnation. 
The  proceedings  for  condemnation  are  for  the  purpose  of  fixing.the  price 
to  be  paid  to  the  property  owners,  and  title  to  the  lands  will  not  pa.ss 
until  that  price  has  been  paid.  Such  we  understand  to  be  the  argu- 
ment in  support  of  the  petition. 

The  act  of  April  24,  1888,  authorizes  the  secretary  of  war  to  purchase 
land  or  materials  neecled  for  the  improvement  of  rivers  or  harbors,  for 
which  provision  has  been  made  by  law,  at  what  he  may  consider  to  be 
a  reasonable  price,  without  further  delay,  or  to  accept  donations  of  the 
same,  and,  when  the  land  or  material  cannot  be  obtained  in  either  of 
these  modes,  to  institute  proceedings  for  their  acquirement  by  condem- 
nation. The  act  of  August  1, 1888,  is  a  general  law,  and  gives  author- 
ity to  any  officer  of  the  government  who  has  been,  or  hereafter  shall  be, 
authorized  to  procure  real  estate  for  the  erection  of  a  public  building, 
or  for  other  public  uses,  to  acquire  the  same  by  condemnation  under 
judicial  process,  whenever  in  his  opinion,  it  is  necessary  or  advantageous 
for  the  government  to  do  so.  But  these  laws  were  enacted  subject  to  the 
constitutional  restriction  that  private  property  shall  not  be  taken  for 
public  use  without  compensation.  Congress  intended  that  compensation 
should  follow  the  condemnation  proceedings  in  every  case,  and  the  omis- 
sion to  make  an  appropriation  in  advance  to  pay  the  damages  assessed 
for  taking  the  property  constitutes  no  bar  to  such  proceedings,  for  the 
faith  of  the  government  is  always  a  guaranty  for  that  payment.  The 
act  of  March  3,  1891,  however,  excludes  any  inference  or  implication 
that  the  23  additional  acres  on  Petty 's  island  are  to  be  bought  or  paid 
for  by  the  United  States.  This  act,  by  its  express  terms,  provides  that 
the  land  needed  for  continuing  the  improvement  of  the  harbor  shall  be 
acquired,  if  at  all,  on  the  condition  that  the  title  shall  be  vested  in  the 
United  States  witliout  charge  to  the  latter,  and  there  is  nothing  to  be 
found  in  the  acts  of  1888  which  removes  or  qualifies  that  condition. 
Whether  the  three  acts  referred  to  are  construed  separately  or  together, 
no  warrant  can  be  found  for  instituting  proceedings  for  the  condemna- 
tion of  this  land.  The  act  of  March  3,  1891,  was  properly  interpreted 
by  the  learned  judge  of  the  court  below  to  mean  that  the  land  was  to 
be  acquired  by  a  voluntary  conveyance  from  the  owners,  or  from  their 
grantees,  and  in  that  event  the  United  States  would  expend  the  sum  of 
$300,000  in  the  excavations  and  removal  of  obstructions  contemplated 
by  the  act. 

Counsel  for  the  government  have  requested  us  to  take  judicial  notice 
of  certain  proceedings  had  in  the  court  below,  and  in  the  United  States 
circuit  court  for  the  eastern  district  of  Pennsylvania,  for  the  condemna- 
tion of  other  lands  than  those  described  in  the  petition,  and  which  be- 
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louged  to  some  of  these  same  respondents;  but,  as  those  proceedings 
form  no  part  of  the  record,  they  cannot  be  allowed  to  affect  the  present 
inquiry.  It  may  be  remarked,  however,  that  the  former  proceedings 
were  begun  and  prosecuted  under  the  act  Of  August  11,  1888,  wherein 
the  sum  of  $300,000  was  appropriated  for  acquiring  title  to  the  lands 
mentioned  in  that  act.  In  that  case  there  was  color  of  authority  for 
the  appointment  of  commissioners  to  assess  damages,  since,  strictly 
speaking,  it  could  not  be  known  in  advance  that  the  assessment  would 
not  fall  within  the  sum  appropriated  by  congress;  and  the  fact  that  the 
appropriation  did  fall  short,  and  the  deficiency  was  made  up  by  volun- 
tary contributions  from  other  quarters,  affords  no  justification  for  the 
proceedings  in  the  present  case.  The  petition  now  before  the  court  prays 
that  commissioners  may  be  appointed  to  appraise  the  lands,  and  "  to  as- 
sess the  damages  to  be  paid  by  the  United  States  of  America  therefor," 
in  face  of  the  fact  that  congress  has  declared  in  the  plainest  language 
that  the  United  States  shall  not  be  liable  for  any  charges  in  obtaining 
title  to  the  property,  and  no  other  source  is  pointed  out  from  which  the 
owners  could  obtain  redress. 

The  statement  of  counsel  that  the  damages  would  be  paid  by  voluntary 
contributions,  as  was  done  under  the  former  proceedings  for  acquiring  a 
part  of  these  lands,  is  too  uncertain  to  be  relied  on.  Had  the  order  prayed 
for  been  granted  in  the  present  case,  the  owners  of  the  lands  condemned 
would  have  had  no  claim  against  the  government  for  the  damages 
awarded,  and  there  is  no  known  legal  procedure  by  which  the  other 
parties  interested  in  the  acquirement  of  the  lands  could  have  been  com- 
pelled to  contribute  the  sum  required  for  obtaining  the  title.  The  only 
certain  result  of  granting  the  order  would  have  been  to  subject  the  pres- 
ent owners  to  the  injury  of  holding  a  clouded  title,  in  the  event  of  the 
refusal  by  the  petitioners,  or  by  the  respondents,  to  accept  the  finding 
of  the  commissioners.  In  any  view  which  may  be  taken  of  the  matters 
set  out  in  this  record,  the  dismissal  of  the  petition  by  the  court  below 
was  correct,  and  its  judgment  is,  therefore,  affirmed. 
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Yabdlky  v.  Clothier,  (two  cases.) 

'  f  "      (Circuit  Court  ctf  Appeal*,  Third  CirculU    August  16, 1893.) 

ITatiokai.  Banks— Iksoltskct — Depositors — Riqht  or  Set-Oitf. 

The  iudorser  of  a  note  which  is  discounted  by  a  national  bank,  and  which  nut- 
tures  after  the  bank  becomes  insolvent  and  a  receiver  is  appointed,  is  entitled  to 
«et  off  against  the  note  the  amount  of  his  deposits  in  the  bank  at  the  time  of  its 
failure.  49  Fed.  Rep.  837,  affirmed.  AmiKtrrmg  v.  Scott,  86  Fed.  Rep.  63,  and 
SteptieuB  V.  Schuchmann,  83  Mo.  App,  388,  disapproved. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

Action  by  Robert  M.  Yardley,  receiver  of  the  Keystone  National  Bank, 
against  George  W.  Clothier,  as  the  indorser  of  three  promissory  notes. 
The  circuit  court  held  that  delend.int  was  entitled  to  set  ofl'  against  the 
notes  the  amount  of  his  deposits  in  the  bank  at  the  time  of  its  failure,  and 
entered  judgment  for  defendant,  as  provided  in  the  case  stated.  49  Fed. 
Rep.  337.     Plaintiff  brings  error.     Affirmed. 

SUm  yv.  PeUit,  (John  R.  Read  and  H.  B.  GUI,  on  the  brief,)  for  plain- 
tiff in  error. 

6eo.  W.  Harkim,  for  defendant  in  error. 

Before  Dallas,  Circuit  Judge,  and  Wales  and  Green,  District  Judges. 

Wales,  District  Judge.  The  case  stated  shows  that  these  were  actions 
brought  by  Robert  M.  Yardley,  receiver  of  the  Keystone  National  Bank, 
against  George  W.  Clothier,  as  the  indorser  of  three  promissory  notes  of 
the  aggregate  amount  of  8390,  which  had  i)een  discounted  by  the  bank 
for  the  defendant  before  the  date  of  its  insolvency,  but  did  not  mature 
until  thereafter,  and  were  duly  protested  for  nonpayment.  On  and  before 
the  day  the  bank  was  closed  by  the  examiner  it  was  indebted  to  the  de- 
fendant, on  his  account  as  depositor,  in  the  sum  of  $1,127.96,  which  still 
remains  unpaid,  and  the  defendant  claimed  the  right  to  set  off  so  much 
of  this  deposit  as  would  be  sufficient  for  the  payment  of  the  notes. 

It  is  assigned  for  error  that  the  court  below  rendered  judgment  for  the 
defendant  in  each  case. 

It  is  not  strenuously  denied  that  if  the  notes  in  suit  had  matured  before 
the  date  of  the  bank's  insolvency  the  rii^ht  to  set  off  a  portion  of  the 
deposit  equal  to  their  ainpunt  would  have  been  perfect;  but  it  is  contended 
that,  the  rights  of  the  parties  having  become  fixed  at  the  date  of  the 
insolvency,  to  now  allow  the  set-off  of  subsequently  maturing  notes  in  the 
hands  of  the  receiver  would  effect  a  preference  to  the  defendent  over  other 
creditors,  and  thereby  violate  certain  provisions  of  the  national  banking 
act.  The  provision  chiefly  relied  on  is  that  contained  in  section  5242  of 
the  United  States  Revised  Statutes,  which  provides — 

"That  all  transfers  of  the  notes,  bills  of  exchange,  or  other  erldence  of  debt 
owing  to  any  national  bunking  association,  or  of  deposits  to  its  credit;  all 
assignments  of  mortgages,  sureties  [securities]  on  real  estate,  or  of  judgments 
or  decrees  in  its  favor;  all  deposits  of  money,  bullion,  or  otber  valuable 
thing  for  its  use,  or  for  the  use  of  any  of  its  sharetiolUei's  or  creditors,  and  ali 
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payments  of  money  to  either,  miide  after  the  commission  of  an  act  of  insol- 
vency, or  in  contemplation  thereof,  made  with  a  view  to  prevent  the  applica- 
tion of  its  assets  in  Die  manner  prescribed  by  this  cliapter,  or  with  a  view  to 
tlie  preference  of  one  creditor  to  another,  except  in  the  payment  of  its  circu- 
lating notes, — shall  be  utterly  null  and  void." 

The  rule  of  set-off  is  well  understood  to  be  that  in  all  cases  of  mutual 
credit  only  the  balance  that  shall  appear  to  be  due  upon  an  adjudication 
of  the  mutual  accounts  should  be  paid,  and  it  is  that  balance  only  which 
is  the  debt  and  is  recoverable;  that  niutuni  obligations  for  the  payment 
of  money  cancel  each  other;  and  that  the  ileath  or  insolvency  of  either 
party  will  make  nodiflerence  in  the  adjustment  of  their  mutual  accounts. 
This  rule  may  be  modified  by  exceptional  circumstances,  or  by  statute, 
but  is  generally  applied  as  here  stated.  Tlie  allowance  of  set-off  has  been 
frequently  objected  to  in  the  distribution  of  insolvents'  assets  and  in  the 
settlement  of  decedents'  estates  for  the  reason  that  itwoukl  create  prefer- 
ences among  creditors,  but  the  controlling  weigiit  of  authority  has  estab- 
lished the  doctrine  that,  in  the  absence  of  express  statutory  prohibition, 
a  set-off  of  a  debt  owing  to  the  defendant  will  be  allowed  if  it  was  due 
when  the  creditor's  rights  attalhed,  whether  the  debt  sued  on  was  due 
at  the  same  time  or  matured  subsequently.  In  Sidles  v.  Hotuiton,  1 10  Pa. 
St.  254.  2  Atl.  Rep.  30,  the  defendant  was  sued  by  Skiles,  as  the  admin- 
istrator of  Henderson,  on  a  proniissory  note  which  Henderson  had  dis- 
counted for  the  defendant  before  his  de«ith,  and  which  matured  subse- 
quently. Henderson  had  been  a  banker,  at  whose  banking  house  the 
defendant  kept  a  running  account,  and  had  on  deposit  there  at  the  time 
of  Henderson's  death  an  amount  nearly  equal  to  that  of  the  note,  against 
which  he  claimed  to  set  off  the  deposit  pro  tnnto.  Henderson's  estate  at 
his  death  was  utterly  insolvent.  The  objection  was  mode  that  to  allow 
the  set-off  would  be,  in  effect,  to  prefer  a  creditor,  and  interfere  with  the 
due  administration  of  the  estate;  but  the  court  said: 

"When  the  plaintiff's  intestate  died  he  was  already  indebted  by  a  complete 
and  perfect  obligation  to  the  defendant  Houston.  Suit  could  have  been 
bn>ught  immediately  by  Houston,  and  recovery  had  for  the  whole  amount, 
notwithstanding  the  note  held  by  Henderson  against  Houston,  because  the 
latter  was  not  yet  due.  It  is  evident,  then,  that  when  upon  Henderson's  death 
the  note  against  Houston  passed  to  his  administrator,  it  did  so  clogged  with 
the  whole  of  Henderson's  debt  to  Houston,  for  the  very  reason  that  it  wrts  a 
perfected  debt  at  the  time  of  Henderson's  death.  Nor,  in  such  case,  is  Hen- 
derson's insolvency  at  all  material." 

In  Bodera  Aditi'r  v.  Bank,  4  Pa.  St.  32,  in  which  the  facts  were  the 
reverse  of  those  in  Sh'les  v.  Hmiston,  the  court  decided  that  the  set-off 
was  not  allowable  for  the  simple  reason  that  it  would  disturb  the  course 
of  administration,  because  the  debt  owing  to  the  bank  by  Boslerdid  not 
mature  until  after  the  death  of  the  intestate,  who  h.ad,  died  insolvent^ 
while  the  debt  of  the  bank  to  Bosler  was  due  at  the  time  of  the  latter's 
death,  and  in  the  mean  time  the  right  of  creditors  of  his  estate  had  in- 
tervened. The  decision  in  this  last  case  has  been  commented  on  and 
explained  by  the  same  court  on  several  occasions.  In  TJght  v.  Lyrininger, 
8  Pa.  St.  403,  it  was  held  that  &  debtor  may  set  off  a  debt  due  him  by 
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his  creditor  at  the  time  of  the  latter's  death,  though  the  estate  of  th« 
creditor  be  insolvent,  and  the  conrt  there  said: 

"The  case  of  Bosler's  Adm'r  v.  Sank,  upon  which  the  plaintiff  hung  his 
hopes,  is  not  in  point.  The  decision  in  that  case  went  on  the  ground  that 
the  character  of  the  claims.was  fixed  at  the  time  of  the  decedent's  death ;  and. 
aa  the  note  of  the  defendant  in  titat  case  was  not  due,  his  representative  was 
entitled  to  demand  and  receive  from  the  bank  tlie  amount  of  the  deposit  of  the 
deceased  as  assets." 

In  Jordan  v.  Sluirlock,  84  Pa.  St.  366,  the  court  said: 
"When  Boslerdied,  thebanic  had  no  debt  for  which  it  could  sue,  while 
Bosler's  right  of  action  was  perfect  before  his  death.  J3ut  at  the  moment  of 
his  death  the  law  tool<  possession  of  his  estate  for  the  benefit  of  his  creditors, 
he  being  insolvent.  It  was  not  the  case  of  a  mere  voluntary  transfer,  but 
new  rights  sprung  into  being  on  the  instant  of  his  death." 

In  Skiles  v.  Houston,  supra,  the  court  makes  the  following  comment: 
"In  the  present  case  the  defendant's  right  of  setoff  already  existetl  at  the 
time  of  the  plaintiff's  [intestate's]  death.  But  if  it  already  existed  it  would 
be  an  anomaly  that  it  is  taken  away  by  the  noiimatnrity,  at  tliat  same  time, 
of  the  decedent's  claim  against  him.  Plaintiff's  counsel  admit,  and  it  is  un> 
doubtedly  true,  that  if  the  intestate's  claim  gainst  the  defendant  was  mature 
at  the  intestate's  death,  the  right  of  set-off  was  complete.  Why  was  it  not 
equally  complete  in  case  of  tlie  immaturity  of  the  intestate's  claim?  Cer- 
tainly not  because  of  anything  decided  in  H«iler's  Adm'r  v.  Bank,  because 
that  decision  denied  the  right  only  because  it  did  not  exist  at  the  death  of  the 
intestate,  and,  as  other  rights  intervened  at  the  moment  of  the  death,  they 
could  not  be  impaired  by  aright  which  only  came  into  existence  subsequently. 
Here  the  right  of  set-off  existed  prior  to  the  death  of  the  intestate,  and  there- 
fore prior  to  the  rights  of  the  other  creditors  to  equal  distribution.  The  dis- 
tinction  is  very  plain,  and  does  not  require  further  elaboration." 

In  Re  Middk  Dist.  Bank,  1  Paige,  584,  the  chancellor  decided  that 
any  equitable  oBset  which  the  debtor  had  at  the  time  the  bank  stopped 
payment  was  not  altered  by  the  appointment  of  a  receiver,  and  that  it 
made  no  difference  whether  the  debt  of  the  bank  was  then  payable  or 
had  become  due  since;  and  also  that  if  the  real  debtor  was  unable  to 
pay,  and  the  receiver  was  compelled  to  resort  to  the  indorser,  who  was 
eventually  to  be  the  loser,  he  had  the  same  equitable  right  to  set  off  bills 
which  he  had  at  the  time  the  bank  stopped  payment.  To  the  like  effect 
is  Van  Waggoner  v.  Gadight  Co.,  23  N.  J.  Law,  283,  where  it  was  held 
that  "the  assignees  take  a  bankrupt's  property  in  the  same  condition, 
and  subject  to  the  same  burthens,  as  the  bankrupt  himself  held  it."  In 
that  case  the  chief  justice  said: 

"I  am  of  the  opinion,  both  upon  principle  and  authority,  that  the  debtor 
of  an  insolvent  corporation  loses  none  of  his  rights  by  the  act  of  insolvency; 
that  he  has  the  same  equitable  right  of  set-off  against  the  receivers  that  he  h:.  I 
against  the  corporation  at  the  time  of  its  insolvency;  and  consequently,  thu. 
a  debtor  of  the  bank,  whether  his  indebtedness  has  actually  occnrred  or  not 
at  the  time  of  the  insolvency,  may  in  equity  set  off  against  his  debt  either  a 
deposit  in  the  bank  or  bills  of  the  bank,  bonafl.de  received  by  him  before  the 
failure  of  the  bank." 

In  Hade  v.  Mc  Vay,  31  Ohio  St.  231 ,  .which  was  an  action  by  the  receiver 
of  an  insolvent  national  bank  against  the  defendants  as  drawers  and  ao 
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ceptors,  respectively,  of  a  bill  of  exchange,  the  same  general  principle 
vasrecc^Tiizedtothis  extent:  That  "the  receiver  holds  to  the  bank  and  its 
creditors  the  relation,  substantially,  of  a  statutory  assignee.  A  right  of 
set-off,  perfect  and  available  against  the  bank  at  the  time  of  his  appoint- 
ment as  receiver,  is  not  affected  by  the  bank's  insolvency.  He  succeeds 
only  to  the  rights  of  the  bank  at  the  time  it  goes  into  liquidation."  See, 
also,  Cktrke  v.  Jiaxokins,  5.  R.  I.  224.  Most  precisely  in  point  is  Bal- 
badi  V.  Frdinghuysen,  15  Fed.  Rep.  685,  where  Judge  Nixon  says: 

**I  have  noucb  less  difficulty  with  regard  to  the  other  question  raised  by  the 
pleading  and  the  evidence,  to  wit,  the  right  of  the  complainants  to  offset  the 
amount  of  their  credits  on  the  boolcs  of  the  bank  at  tlie  time  of  the  failure 
against  the  two  promissory  notes  for  |il,500  each,  which  the  bank  liad  re- 
ceived from  them  for  discount  in  the  months  of  July  and  August  preceding 
the  failure.  It  is  unquestionably  true  that  if  the  Newark  National  Bank 
held  these  notes  at  the  time  of  the  failure,  and  was  entitled  to  receive  the 
amounts  due  thereon  when  they  matured,  such  offset  might  be  made." 

In  Snyder's  SoTia  Co.  v.  Armstrong,  37  Fed.  Rep.  18,  Judge  Hammond 
pertinently  remarks,  referring  to  section  5242: 

"I  should  not  bold  our  act  of  congress  to  have  abrogated  so  important  a 
principle  of  the  administration  of  insolvent  esUites  as  the  right  of  set-off.  ex- 
cept upon  the  most  explicit  declaration  to  that  effect,  or  the  most  imperative 
implication  arising  out  of  the  necessities  of  construction.  *  *  *  The  re- 
ceiver is,  in  my  judgment,  under  the  act  of  congress,  only  an  insolvency  as- 
signee, representing  in  his  relation  to  the  depositors,  on  the  subject  of  set-off, 
the  bank  itself.  *  *  *  And  it  seems  to  me  plain  that  that  section  is  no 
more  in  the  way  of  allowing  a  set-off  where  the  note  passed  into  the  hands  of 
the  receiver  before  maturity  than  where  it  passed  to  him  after  it  became 
due." 

Tiiese  authorities  fully  sustain  the  defendant's  plea  of  set-off,  but  the 
plaintiffs  counsel  has  cited  a  few  decisions  which  require  notice.  Id 
Armstrong  v.  Seott,  36  Fed.  Rep.  68,  the  court  decided  that — 

"The  unmistakable  force  and  meaning  of  the  law  is  to  place  all  unsecured 
creditors  upon  the  same  footing  of  equality.  When  the  plaintiff  was  ap- 
pointed receiver,  the  defendant  was  in  the  list  of  unsecured  depositors,  to 
whom  payment — the  bank  being  insolvent — was  prohibited.  The  defendant 
had  then  no  right  of  set-off,  nor  any  equity  against  its  note,  not  then  ma- 
tored,  which  passed  to  the  receiver.  To  allow  the  set-off,  now  that  the  note 
has  matnred,  and  thereby  make  payment  in  fnll  to  the  defendant  in  part  dis- 
cbarge ot  Its  obligation  to  the  l>ank,  would  be  contrary  not  only  to  the  policy 
of  the  law,  but  also  the  plain  meaning  of  its  provisions." 

So  far  as  this  question  has  been  passed  upon  by  the  federal  courts, 
the  decision  in  Armstrong  v.  Scoit  stands  alone,  and  it  derives  no  sup- 
port from  the  cases  referred'  to  in  the  opinion  of  the  court  by  which  it 
was  rendered.  Thus  in  Hade  v.  MeVay,  supra,  as  already  noticed,  it 
was  held  that  a  right  of  set-off,  perfect  and  available  against  the  bank 
at  the  time  of  the  appointment  of  a  receiver,  was  not  impaired  by  the 
bank's  insolvency.  In  Bank  v.  Taylor,  56  Pa.  St.  14,  the  court  refused 
to  allow  the  set-off  of  a  claim  against  the  bank,  which  had  been  ac- 
quired by  the  defendant  after  the  bank's  insolvency.  Bung  Manuf'g  Co. 
T.  Armstrong,  34  Fed.  Rep.  94,  has  no  relevancy  to  the  present  question. 
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Stephe)w  V.  Sch'chmann,  32  Mo;  App.  333,  adopts  the  identical  language 
of  Armstrong  v.  Scotl,  and  refers  to  some  additional  authorities,  which, 
on  examination,  are  found  to  be  decided  on  a  dil  erent  state  of  facts. 
In  Bank  v.  Price,  22  Fed.  Rep.  697,  the  bank  had  made  a  paj'ment  to 
a  creditor  after  its  in.solvency,  and  under  circumstan  es  which  made  the 
l)ayinent  a  violation  of  the  terms  of  the  statute,  as  being  a  transfer  of 
assets  with  intent  to  prefer.  The  intent  to  prefer  w.ia  a  just  inference 
from  the  act  of  the  bank  officials.  In  Re  Oummercud  Bnnk  Corp.,  L.  R. 
1  Cli.  App.  .538,  there  was  an  appeal  by  the  official  liquidator  of  the 
bank  from  the  decree  of  the  master  of  the  rolls,  who  Iiad  made  an  order 
restraining  him  from  negotiating  certain  bills  of  exchange.  The  bank 
W!^  indebted  to  the  complainants,  who  sought  to  pre»'eDt  the  negotiation 
of  the  bills,  which  had  been  accepted  by  them  in  order  that  they  might 
set  off  against  them  on  maturity  a  debt  due  from  the  bank.  Lord  Jus- 
tice Turner,  in  reversing  the  judgment  below,  said: 

"There  is  not,  as  1  apprehend,  any  right  on  the  part  of  the  compiainants, 
eitlier  at  law  or  equity,  to  set  off  against  their  future  liability  upon  the  bills 
accepted  by  them  the  present  liability  of  the  bank  to  them  upon  the  tmnk's 
dishonored  acceptances;  nor  was  there  any  ground  upon  which  the  complain- 
ants are  entitled  to  Insist  upon  their  acceptances  being  retained  and  held  by 
the  bank  until  they  became  due,  in  order  that  the  set-oft  which  would  then 
arise  may  be  made  available  to  tliem." 

This  would  seem  to  favor  the  present  defense,  for  here  the  notes  in- 
dorsed by  Clothier  had  matured  in  the  bauds  of  the  receiver,  and  the 
deposit  of  the  defendant  thus  became  a  valid'  aet-off.  The  notes  could 
have  been  indorsed  away  for  value,  as  had  been  done  in  Balbach  v. 
Frelinghuysen,  supra;  but  as  this  was  not  done  by  the  bank  or  its  re- 
ceiver, the  defendant  was  entitled  to  his  set-ofT.  The  statute  was  de- 
signed to  prevent  fraudulent  transfers  of  assets  and  payments  of  money 
made  by  the  bank  with  a  view  to  prevent  the  application  of  the  assete 
in  the  manner  prescribed,  or  with  a  view  to  the  preierenoe  of  one 
creditor  to  another;  but  the  allowance  of  the  set-off  of  the  defendant's 
deposit  would  not  be  a  violation  of  the  statute  under  any  fair  and  rea- 
S(jnable  construction  of  its  provisions.  The  application  of  the  rule 
that  mutual  accounts  are  to  be  adjusted  in  such  manner  that  only  the 
balance  constitutes  the  debt  to  be  recovered  is,  as  has  been  seen,  estab- 
lislied  by  a  long  line  of  judicial  precedents,  and  is  not  forbidden  by 
the  language  or  the  meaning  of  the  national  banking  act.  It  follows 
that  the  judgment  rendered  by  the  court  below  in  each  of  tliese  cases 
should  be  and  is  affirmed. 
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Cbamberlaim  V.  Mensino. 

(ClTCuU  Court,  D.  South  Carolliux.    July  11, 1898.) 

1.  Pleading — Amendmbnt— Nrw  Cause  op  Acrros. 

Uuder  Code  B.  C.  i  194,  which  governs  the  federal  courts  in  actions  at  law  In  that 
state,  no  amendment  proposed  at  the  trial  can  be  allowed  for  the  purpose  of  intro- 
ducing a  new  cause  of  action. 

2.  Same — Action  to  Recovek  LAxng. 

Where,  in  an  action  to  recover  lands  and  damages  for  th^  withholding  thereof, 
the  complainant  avers  that  defendant  is  in  possession  of  said  lands  wrongfully 
wiUiholding  them  from  plaintiff,  a  proposed  amendment  adding  an  arerment  of  ille- 
gal and  tortuous  disseisin,  with  intent  to  convert  the  lands  to  the  use  of  defendant 
without  any  legal  claim,  does  not  set  up  a  new  cause  of  action,  but  is  merely  an 
amplification  of  the  old  one. 

3.  Same— Damaobb. 

The  damages  in  such  an  action  are  properly  placed  in  the  prayer  for  relief,  which 
is  no  part  of  the  cause  of  action,  since  they  are  merely  an  incident  of  the  wrong  al- 
leged, and  necessarily  flow  from  it;  and,  as  the  amendment  to  the  cause  of  action 
heightens  and  colors  the  wrong,  an  amendment  should  also  be  allowed  increasing 
the  damages  prayed  for. 

At  Law.  Action  by  D.  H.  Chamberlain  against  Henry  C.  Mensing  for 
the  recovery  of  land,  and  damages  for  the  withholding  thereof.  On  mo- 
tion to  amend  complaint.     Allowed. 

Miichdl  &  Smith,  for  plaintiff. 

Northrop  &  Memmmger,  for  defendant. 

SiMONTox,  District  Judge.  This  is  an  action  for  the  recovery  of  real 
property.  In  South  Carolina  the-  plaintiff  can  in  such  an  action  join 
claims  for  the  recovery  of  the  land,  with  or  without  damages  for  the 
withholding  thereof,  and  for  the  rents  and  protits  of  the  same.  Code 
S.  C.  §  188,  subd.  5.  The  plaintiff  brings  his  suit  for  the  recovery 
of  the  land,  and  for  damages  fur  withholding  the  same.  In  his  third 
paragraph  he  charges  that  defendant  is  in  the  possession  of  the  said  Inndri 
wrongfully  withholding  the  same  from  the  plaintiff.  He  proposes  h) 
amend  by  adding  to  this  section  the  averment  of  illegal  and  tortuous 
disseisin  in  the  taking  and  holding  possession  by  the  defendant,  with 
intent  to  defeat  the  well-known  right  of  plaintiff,  and  to  convert  the 
same  to  the  use  of  defendant,  without  any  legal  claim  on  his  part  In 
the  complaint  proper  no  damages  are  demanded. 

In  bis  prayer  for  relief  he  asks  for  ♦500.  He  now  proposes  to  amend 
his  prayer,  and  to  insert  91,500,  in  lieu  of  $500.  No  aiJidavit  is  filed 
with  the  motion.  It  is  based  on  facts  developed  in  the  trial  of  a  cau.se 
in  this  court  by  this  plaintiff  against  one  Bittersohn.  The  present  defend- 
ant was  a  witness  in  that  case  and  testified.  On  his  testimony  plaintiff 
prays  the  amendments.  This  is  a  motion  addressed  entirely  to  and  al)- 
solutely  within  'the  discretion  of  the  court.  Maihemn  v.  Grant,  2 
How.  263.  This  discretion  must  be  exercised  according  to  law.  It  is 
urged  that  the  amendment  cannot  be  granted,  because  it  changes  .sub- 
stantially the  case  of  the  plaintiff,  and  introduces  a  new  cause  of  action. 

In  IWqn  v.  Cofidd.  93  U.S.  163,  Mr.  Justice  Swayne,  by  way  of 
obiter  dictum,  approves  the  case  of  Tienum  v.  Woodruff,  5  Mcl.«an.  135, 
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in  which  the  doctrine  is  maintained  that  amendments  can  be  allowed 
for  the  purpose  of  introducing  into  the  suit  a  new  and  independent  cause 
of  action.  Mr.  Pomeroy,  in  his  Remedies  and  Remedial  Rights,  (sec- 
tion 566,)  says  that  this  is  the  law  in  many  states.  In  South  Carolina 
the  section  of  the  Code  of  Civil  Procedure  (section  194)  allowing  amend- 
ments has  received  full  and  exhaustive  discussion.  The  law  in  this 
state,  which  in  this  matter  is  the  law  of  this  court,  is  that  no  amend- 
ment proposed  at  the  trial  of  a  case  can  be  permitted  if  it  introduce  a 
new  cause  of  action,  thus  changing  substantially  the  claim  of  defense. 
Trumho  v.  Finley,  18  S.  C.  305;  £>itJi«/ord  v.  Broimi,  19  S.  C.  567.  But 
this  limitation  to  the  power  of  amendment  does  not  apply  to  motions 
made  anterior  to  the  trial,  after  as  well  as  before  the  defenses  are  in. 
Hall  v.  Woodtoard,  30  S.  C.  575,  9  S.  E.  Rep.  684.  So,  even  if  the  pro- 
posed amendment  added  a  new  cause  of  action,  this  alone  would  not  pre- 
clude the  court  from  considering  it.  But  it  does  not  introduce  a  new  cause 
of  action.  This  complaint  is  an  action  for  the  recovery  of  land  and  for 
damages  for  withholding  the  possession  thereof.  The  gi.st  of  the  action 
is  the  violation  of  the  right  of  plaintiff  in  the  disseisin  by  defendant. 
The  proposed  amendment  to  the  third  section  is  an  amplification  of  this 
section,  setting  forth  in  greater  particularity  and  detail  the  manner  of 
the  disseisin.  It  changes  the  degree  of  the  wrong,  but  not  its  essential 
character.  If  it  be  true,  the  fact  should  be  proved  in  order  that  justice 
be  done.  If  it  be  false,  defendant  has  ample  time,  and  will  have  full 
opportunity  of  meeting  it. 

With  regard  to  the  proposed  amendment  in  the  prayer,  it  will  be  noted 
that  the  complaint  itself  contains  no  allegation  of  damages.  It  charges 
a  violation  of  the  right  of  plaintiff.  The  damages  are  the  necessary  re- 
sult of  such  violation.  So  they  are  properly  in  the  prayer  for  relief, 
which  is  no  part  of  the  complaint.  Levi  v.  Legg,  23  S.  C.  283.  The 
damages  are  not  the  cause  of  action.  The  cause  of  action  is  the  wrong 
done  to  the  plaintiffs.  The  right  to  recover  damages  grows  out  of  this 
wrong  done,  because  of  the  wrong.  The  amount  so  recoverable  depends 
upon  the  nature,  character,  extent,  and  motive  of  the  wrongdoing. 
Damages  being  thus  an  incident  of,  necessarily  flowing  from,  and  recov- 
erable because  of,  the  wrong,  if  the  amendment  be  allowed,  stating  the 
character  of  the  wrong,  heightening  and  coloring  it,  increasing  it  in  d^ree, 
so,  also,  the  amendment  should  be  allowed  in  the  prayer  for  rdief,  in- 
creasing the  amount  of  damages.     It  is  so  ordered. 
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Morning  Journal  Ass'n  v.  Rutherford. 

(Circuit  Court  af  Appeals,  Second  Circuit.    Jnly  20, 1S83.J 

Na58. 

1.  Libel— EiEMPLAKT  Damages— Newspapbr  Artici.k. 

A  Hbelout  article  published  in  a  newspaper  stated,  substantially,  that  plaintiff 
bad  eloped  witti  the  wife  of  a  friend ;  that  the  intimacy  existing  between  them  had 
excited  comment  where  the  several  parties  resided,  and,  when  they  were  found  to  be 
missing,  ? tongues  wagged  freely;"  that  a  dispatch  had  been  received  by  the  hoa- 
band  staling  that  his  wife  and  plaintiff  had  been  seen  together  in  a  certain  city.  The 
article  was  clipped  from  another  paper,  and  published  without  inquiry  as  to  its 
authenticity.  Held,  that  the  court  properly  Instructed  the  ^tiry  that,  'if  they  be- 
lieved the  article  was  wantonly  published  without  inquirj-  or  justifiable  motive,  or 
under  circumstances  of  gross  negligence,  it  was  their  right  to  award,  besides  ac- 
tual damages,  such  punitive  or  exemplary  damages  as  the  facta  warranted;  and  it 
was  not  error  to  refuse  a  charge  that  "where  there  is  no  actual  or^xpress  malice, 
and  no  claim  that  plaintiff  had  suffered  any  special  damages,  the  jury  may  award 
the  plaintiff  nominal  damages.  "    47  Fed.  Rep.  487,  affirmed. 

S.  Appeal— Review— BxciSBiVE  Vbrdiot— Federal  Courts. 

An  excessive  verdict  in  an  action  for  libel  cannot  be  corrected  by  the  federal 
appellate  courts  on  writ  of  error,  where  the  jury  has  been  properly  instructed  as 
to  the  rule  of  damages. 

8.  APPEA1.ABLE  Obdkks — DEyiAL  o»  New  Trial. 

A  decision  opon  a  motion  for  a  new  trial  is  not  reviewable  by  a  federal  appellate 
court. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York. 

Action  by  Edward  C.  Rutherford  against  the  Morning  Journal  Asso- 
ciation to  recover  damages  for  an  alleged  libel.  The  jury  rendered  a 
verdict  for  plaintiff  in  the  sum  of  $4,000.  A  motion  for  a  new  trial 
was  denied.     47  Fed.  Rep.  487.     Defendant  appeals.     Affirmed. 

Statement  by  Lacombe,  Circuit  Judge: 

The  plaintiff,  a  resident  of  Toronto,  Canada,  came  to  New  York  city 
on  the  8th  of  June  1890,  accompanied  by  the  wife  of  a  friend  of  his, 
who  resided  in  Toronto.  When  the  train  arrived,  they  were  met  at  the 
station  by  the  husband.  All  the  parties  were  people  of  high  respectabil- 
ity, and  were,  apparentlj',  intimate  friends  who  had  arranged  for  a  visit 
to  New  York  together.  While  they  were  staying  at  the  Hotel  Bruns- 
wick, and  on  the  14th  of  June,  there  appeared  in  the  newspaper  pub- 
lished by  plaintiff  in  error  a  communication,  under  the  heading  "  Eloped 
to  New  York :  Wife  of  a  Wealthy  Toronto  Merchant '  Skips  Out, ' " — which 
purported  to  have  been  sent  to  it  by  its  special  correspondent  at  Toronto, 
the  day  before.  The  communication  stated,  in  substance,  that  the  de- 
fendant in  error  had  eloped  with  the  lady ;  that  for  some  time  the  inti- 
macy between  the  two  had  excited  comment  in  Toronto,  and,  when  they 
were  found  to  be  ruissing, "  tongues  wagged  freely;"  that  a  dispatch  from 
New  York  city  had  been  received  by  the  husband,  stating  that  his  wife 
and  defendant  in  error  had  been  seen  there,  and  that  he  at  once  started  for 
New  York.  No  siiecial  correspondent  in  Toronto  had  sent  any  such  com- ' 
munication  to  the  plaintiff  in  error.  One  Cronin,  a  reporter  for  a  Toronto 
newspaper,  with  no  more  infornuition  on  the  subject  than  "talk  which 
v.6lF.no.8— 33 
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was  going  on  about  it  in  the  office"  of  his  paper,  had.  without  investi- 
gating into  the  facts,  sent  the  communication  to  a  Chicago  newspa|ier, 
which  published  it.  The  article,  as  published  in  the  Chicago  newsjwper, 
was  forwarded  by  a  news  agency  to  the  plaintiff  in  error.  Just  prior  to 
its  receipt,  a  similar  article  was  published  in  the  New  York  Evening 
Sun.  The  telegraph  editor  of  the  plaintiff  in  error  cut  out  the  article 
from  the  Sun  for  publication  in  his  own  paper,  and  inserted  it  therein 
as  an  item  of  news,  without  making  any  inquiry  as  to  its  authenticity. 

Defendant  in  error  brouji'.it  suit  in  the  United  States  circuit  court  for 
the  southern  district  of  New  York,  laying  his  damages  at  $10.,000.  The 
action  was  tried  May  12,  1891,  before  Judge  Wallace  and  a  jury,  and 
a  verdict  rendered  for  $4,000.  A  motion  for  a  new  trial  was  made  and 
denied,  judgment  was  duly  entered,  a  bill  of  exceptions  settled  and  filed, 
and  writ  of  error  allowed. 

John  R.  Dos  Passos,  for  plaintiff  in  error. 

James  D.  Fessenden,  for  defendant  in  error. 

Before  Lacombe  and  Siiipman,  Circuit  Judges.   • 

Lacombe,  Circuit  Judge.  The  plaintiff  in  error,  upon  the  argument 
in  this  court,  criticised  certain  statements  in  the  charge,  to  which,  on 
the  trial,  he  made  no  objection  and  whicli  are  covered  by  no  exception. 
These  portions  of  the  charge  are  not,  therefore,  before  this  court  for  re- 
view; they  would  not  be,  even  under  a  general  exception  to  the  whole 
charge,  (Rule  10  U.  S.  Cir.  Ct.  App.  2d  Ct.,)  nor  was  any  such  general 
exception  taken.  It  is  elementary  that  a  party  who  thinks  himself  ag- 
grieved by  a  charge  to  the  jury  can  be  heard  in  criticism  only  of  so  much 
of  it  as  he  objected  to  at  the  time.  The  record  discloses  three  excep- 
tions to  the  charge,  as  follows: 

First.  To  a  refusal  to  charge,  as  requested,  that,  "tliere  being  no  expres.4 
or  actual  malice  on  defendant's  part  in  pultlishing  tlie  lil>el,  the  jury  should 
not  award  exemplary  or  punitive  damages."  Ifiecoiid.  To  a  refusal  to  charge, 
as  requested,  that,  "where  there  is  no  actual  or  express  malice,  aud  no  claim 
that  the  plaintifF  has  suffered  any  special  damages,  the  jury  may  award  the 
plaintiff  nominal  damages."  Third.  To  a  charge  that  the  jury  might  give  a 
verdict  for  punitive  or  exemplary  damages. 

The  jury  were  charged  that  "they  would  not  be  justified  in  finding, 
from  the  evidence  in  the  case,  that  there  was  any  personal  ill  will  to- 
wards the  plaintiff  which  inspired  the  publication  of  the  articles,"  and  that 
"  there  was  no  evidence  authorizing  the  jury  to  find  that  there  was  any  ac- 
tual or  express  malice  on  defendant's  part  in  publishing  the  article;" 
that  the  law  implies  malice  from  the  publication  of  a  false  and  defama- 
tory article,  without  probable  cause;  that,  under  the  circumstances, 
plaintiff  was  entitled  to  such  damages  as  he  had  sustained  in  his  feelings 
and  his  reputation  by  reason  of  the  publicatioii  of  the  libelous  article; 
that  he  was  entitled  to  be  indemnihed  for  the  injury  to  his  feelings. 
The  court  further  charged  that,  if  the  jury  were  satisfied  that  the  article 
was  wantonly  published  without  inquiry,  without  justifiable  motive,  or 
under  circumstances  of  gross  negligence,  it  was  within  their  province  to 
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award,  besides  actual  damages,  such  sum  as  they  might  think,  upon  all 
the  facts,  the  case  deserved  for  punitive  or  exemplary  damages. 

So  far  as  the  subject-matter  of  the  second  exception,  supra,  is  con- 
cerned, the  charge  was  as  favorable  as  the  plaintiff  in  error  was  entitled 
to.  The  jury  was  distinctly  told  that  defendant  in  error  was  entitled 
to  indemnification  for  injury  to  his  feelings  and  reputation,  and  that, 
only  if  they  were  satisfied  that  the  publication  was  wanton  and  grossly 
negligent,  were  they  to  give  him  anything  more.  Neither  the  character 
of  the  libel  no*  the  drcumstiuices  of  its  publication  were  such  as  to  re- 
quire the  court  to  intimate  to  the  jury  that  nominal  damages  were  a  suffi- 
cient indemnity  for  the  assault  upon  his  reputation  and  the  injury  to  his 
feelings,  and  such  an  intimation  is  manifestly  what  the  request  to  charge 
was  devised  to  secure. 

The  other  two  exceptions,  mpra,  are  unsound.  The  charge  correctly 
instructed  the  jury  as  to  the  law  of  the  case.  In  actions  for  libel,  juries 
are  authori/.e<l  to  give  such  exemplary  damages  as  the  circumstances  re- 
quire, when  the  evidence  shows  that  the  publication  was  "the  result  of 
that  reckless  indifference  to  the  rights  of  others  which  is  equivalent  to 
the  intentional  violation  of  them,"  (_RuUroad  (Jo.  v.  Arms,  91  U.  S.  489;) 
or,  as  it  is  elsewhere  expressed,  "when  the  act  complained  of  was  con- 
ceived in  the  spirit  of  mischief  or  of  criminal  indifference  to  civil  obli- 
gations," {Railroad  Go.  v.  Quigley,  21  How.  218.)  There  was  sufficient 
in  the  case  to  warrant  the  jury  in  finding  that  the  action  of  the  plaintiff 
in  error  exhibited  such  reckless  indifference  to  the  rights  of  others.  For 
the  publication  of  its  defamatory  article — a  bit  of  spicy  gossip  dealing 
with  the  domestic  infelicities  of  private  persons — there  was  no  excusable 
motive,  and  to  publish  it  without  making  any  effort  to  verify  its  truth 
was  a  piece  of  reprehensible  negligence  which  may  be  fairly  characterized 
as  wanton.  The  story  which  the  plaintiff  in  error  spread  broadcast 
throughout  the  community  was  one  calculated  most  cruelly  to  outrage 
the  feelings  of  any  honest  woman.  The  mental  anguish  which  would 
be  experienced  by  a  loyal  wife  who  saw  hereelf  paraded  in  the  public 
press  as  an  adulteress  might  well  be  assumed  to  be  sufficiently  acute  to 
induce  any  decent  person  to  verify  beli.  repeating  such  a  story.  But 
this  plaintifTin  error  made  no  effort  so  to  do.  It  published  the  story  as 
if  it  were  of  its  own  special  procurement, — the  result  of  investigations 
made  in  its  own  behalf;  in  reality,  reprinting  the  gossip  just  as  it  found 
it.  "On  seeing  the  article  in  the  Sun,  or  receiving  it  from  the  United 
Press  Association,"  says  the  editor  in  his  testimony,  "we  were  not  sup- 
posed to  make  any  inquiry  as  to  the  truth  of  it,  and  I  did  not  make 
any."  If  this  does  not  evidence  a  "reckless  indifference  to  the  rights  of 
others,  which  is  equivalent  to  an  intentional  violation  of  them,"  it  is 
somewhat  difficult  to  conceive  what  will. 

It  is  urged,  on  behalf  of  the  plaintiff  in  error,  that  it  would  be  a  phys- 
ical impossibility  for  a  newspaper  to  send  an  agent  to  every  place  where 
events  are  transpiring  to  ascertain  by  personal  examination  the  exact 
facts,  and  that,  if  such  a  rule  were  insisted  upon,  "a  paper  could  not 
give  us  all  which  we  have  a  right  to  hear  of  the  current  events  of  the 


Digitized  by 


Google 


516  FEDERAL   REPORTER,  vol.  51. 

day."  Edwards  v.  Kansas  Citif  Tunes  Co.,  32  Fed.  Rep.  815.  Thai  the 
public  has  such  a  right  to  be  informed  as  to  the  private  life  of  ever3-  indi- 
vidual, as  to  the  domestic  affairs  of  every  family,  as  to  the  happiness  or 
infelicity  which  may  characterize  every  household,  as  will  warrant  the 
proprietors  of  newspapers  who  cater  to  its  wants  in  publishing  any  false- 
hood they  ma}'  think  interesting  to  their  readers,  without  any  investiga- 
tion  as  to  its  truth,  is  a  proposition,  however,  to  which  this  court  is  not 
prepared  to  assent.  Proprietors  of  newspapers,  no  doubt,  know  what 
current  events  of  the  day  the  public  wishes  to  hear,  and  may  find  it  de- 
sirable to  repeat  such  spicy  personal  gossip  as  they  may  find  in  the  col- 
umns of  their  contemporaries,  or  may  hear  from  others,  but  they  must 
at  least  exercise  reasonable  care  that  what  they  publish  is  the  narrative 
of  a  current  event,  and  not  a  libelous  falsehood;  for  it  is  only  as  the  re- 
port of  a  current  event  that  newspaper  or  public  have  any  concern  with 
it  whatever.  What  proportion  of  the  columns  of  a  newspaper  shall  be 
devoted  to  reports  of  illicit  relations  is  a  matter  between  itself  and  its 
readers,  to  be  settled  by  the  community  in  which  it  circulates,  and  indi- 
viduals who  ofl'end  against  morality  and  violate  the  laws  of  society  may 
have  no  just  cause  to  complain  if  the  sin  which  was  committed  in  a  cor- 
ner is  proclaimed  from  the  house  tops;  but  whosoever  is  void  of  offense 
is  entitled  to  insist  upon  the  protection  the  law  gives  him,  that  no  story 
of  his  private  life,  however  racy  may  be  its  details,  shall  be  published 
with  reckless  indifference  to  his  rights.  The  right  to  a  reputation  un- 
smirched  by  slanderous  tongue  or  libelous  pen  is  one  which  courts  bold 
sacred;  and  when  the  publisher  of  a  libel  urges,  as  his  sole  defense,  that 
it  is  the  custom  of  his  paper  to  print  such  stories  as  these,  whenever  they 
have  appeared  in  the  columns  of  another  paper,  without  any  inquiry  as  to 
their  truth,  he  manifests  such  complete  indifference  to  another's  rights — 
such  reckless  unconcern  as  to  the  mental  anguish  he  may  cause — as  will 
warrant  a  jury  in  finding  him  guilty  of  wanton  negligence. 

The  plaintiff  in  error  excepted  to  the  refusal  of  the  trial  judge  to  set 
aside  the  verdict  as  excessive  upon  a  motion  for  a  new  trial,  and  also  con- 
tended that  this  court  should  do  so  on  tlie  ground  that  the  record  showed 
that  the  verdict  was  excessive.  A  decision  upon  a  motion  for  a  new  trial, 
however,  is  not  the  subject  of  review  in  a  federal  appellate  court,  {Laher  v. 
Cooper,  7  Wall.  565;  Raiboay  Co.  v.  Hech,  102  U.  S.  120,  and  cases  therein 
cited;)  nor,  when  the  proper  rule  for  the  computation  of  damages  has  been 
given  to  the  jury,  can  an  excessive  verdict  be  corrected  in  the  federal  courts 
upon  a  writ  of  error,  {Railroad  Co.  v.  WinUr^s  Adm'r,  143  U.  S.  60,  12 
Sup.  Ct.  Rep.  356;  Hoffg  v.  Enuraon,  11  How.  587.)  This  statement  of 
the  well-settled  rule  of  practice,  however,  is  not  to  be  taken  as  an  inti- 
mation that,  in  the  opinion  of  this  court,  there  is  anything  in  the  record 
to  show  that  the  verdict  in  this  case  was  excessive. 
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NORTHEEN  PaC.  R.  Co.  V.  CaVANAUGH. 

(Ptrctilt  Court  of  AppecOs,  Eighth  Circuit.    July  28, 1893.) 

No.  106. 

Raiuioad  Compaxies— Injubt  to  Emplote— Fellow  Sektants. 

A  brakeman  received  injuries  in  a  collision  caused  by  the  negltgence  of  a  con- 
doctor  and  engineer  in  disobeying  the  train  dispatcher's  orders.  Held,  the  raiU 
road  company  was  liable.  RaUroad  Co.  T.  Jio«8, 5  Sup.  Ct.  Rep.  184, 113  U.  S-  377, 
followed. 

In  Error  to  the  Circuity  Court  of  the  United  States  for  the  District  of 
Minnesota.     AfBrmed. 

Statement  by  Sanborn,  Circuit  Judge: 

This  was  an  action  brought  by  the  defendant  in  error  against  the 
Northern  Pacific  Railroad  Company  for  damages  alleged  to  have  resulted 
to  him  from  the  negligence  of  the  corporation.  A  jury  was  waived,  and 
the  case  tried  by  the  court  upon  a  written  stipulation,  from  which  the 
following  facts  appear:  The  plaintiff  below  was  a  brakeman  in  the  em- 
ployment of  the  defendant  corporation  on  November  4,  1889,  upon  one 
of  defendant's  freight  trains,  known  as  "No.  14,"  in  the  state  of  Washing- 
ton, which  was  being  operated  on  telegraphic  orders.  He  had  been  em- 
ployed by  defendant  for  some  time  as  a  brakeman,  and  was  a  compe- 
tent brakeman,  familiar  with  his  duties,  which  were  those  ordinarily  ap- 
pertaining to  the  position  of  brakeman  on  a  railroad.  The  stations  on 
defendant's  road,  sO  far  as  materitd  in  this  case,  are,  commencing  at  the 
west  and  running  thence  eastward,  Sprague,  Tyler,  Cheney,  Marshall 
Junction,  Spokane  Falls,  Trent,  Hauser  Junction,  and  Rathdrum. 
Train  No.  14  was  running  eastward,  and  when  it  had  passed  Sprague, 
and  was  proceeding  towards  Tyler,  another  of  defendant's  trains,  known 
as  "No.  13,"  which  was  also  operated  on  telegraphic  orders,  had  passed 
Rathdram,  and  was  running  thence  westward.  Thereupon  the  train 
dispatcher  at  Sprague  issued  a  telegraphic  order,  which  was  in  due  sea- 
son delivered  to  the  conductor  .and  engineer  of  each  of  these  trains,  to 
meet  and  pass  each  other  at  Marshall  Junction.  This  train  dispatcher 
had  absolute  control  in  the  matter  of  directing  where  said  trains  should 
meet  and  pass  each  other,  and  neither  the  engineer  nor  conductor  of 
either  of  these  trains  had  any  power  to  change  the  place  of  meeting  to 
any  other  point.  One  of  the  rules  of  the  defendant  under  which  these 
trains  were  being  operated  was: 

"Oonductors  will  be  held  responsible  for  the  safe  management  of  their 
trains  and  for  the  strict  performance  of  daty  on  the  part  of  tbe  men  engaged 
with  them.  In  order  to  secure  effective  service,  conductors  must  make  them- 
selves familiar  witli  the  duties  required  from  other  train  employes,  and  see  that 
they  are  fully  performed." 

When  train  No.  14  reached  Marshall  Junction,  it  stopped  a  few  mo- 
ments, and  then  pulled  out  and  started  eastward,  without  waiting  for 
train  No.  13,  in  violation  of  the  telegraphic  order,  and  soon  collided 
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with  train  No.  13,  and  damaged  the  plaintiff  in  the  sum  of  $2,001  by 
inflicting  personal  injuries  upon  him.  The  negligence  of  the  engineer 
and  conductor  of  train  14  was  the  proximate  cause  of  the  accident,  and 
they  were  negligent  in  violating  the  telegraphic  order,  and  leaving  Marshall 
Junction  before  train  No.  13  met  and  passed  them.  Upon  these  agreed 
facts  the  court  below  ordered  judgment  for  the  plaintiff  for  the  stipulated 
damages,  to  which  defendant  excepted.  Judgment  was  entered  pursu- 
ant to  the  order,  to  reverse  which  this  writ  of  error  was  sued  out.  The 
only  error  assigned  is  that  the  court  erred  in  ordering  judgment  for  the 
plaintiff. 

John  C.  BvMitt,  Jr.,  and  Tilden  R.  Selnu:$,  for  plaintiff  in  error. 

C.  WeUingtan  and  W.  W.  Endn,  for  defendanf  in  error. 

Before  C.\ldweli.  and  S.wborn,  Circuit  Judges,  and  Shiras,  District 
Judge. 

Sanborn,  Circuit  Judge,  after  stating  the  facts  as  above,  delivered  the 
opinion  of  the  court. 

The  facts  in  this  case  bring  it  clearly  within  the  decision  of  the  su- 
preme court  in  Railroad  Co.  v.  Ross,  112  U.  8.  377,  5  Sup.  Ct.  Rep.  184, 
and  the  judgment  below  is  affirmed,  with  costs. 


Central  Railroad  of  New  Jersey  v.  Stoermeb. 
(Circuit  CouH  of  Appatln,  Second  CirctiU.    July  20, 1693.) 

1.  Plbadino  and  Pkoof — Admissions. 

In  an  action  against  a  railroad  company  for  personal  injuries  to  plaintifl,  an  aver- 
ment in  tbe  complaint  tliat  one  of  defendant's  trains,  at  the  place  where  plaintiff 
was  employed,  was  suddenly  started  by  defendant  or  its  agents,  without  notice  to 
plaintiff,  causing  the  injuries  complained  of,  was  controverted  by  a  general  denial, 
but  an  averment  that  defondaut  was,  at  the  same  time  and  place,  "operating  a  rail- 
road,"  was  expressly  admitted;  and  it  appeared  in  proof  that  only  one  railroad  was 
being  operated  at  that  time  and  place.  Held J-bat,  defendant  could  not  be  permitted 
to  contend  that  the  railroad  was  not  operated  by  itself. 

2.  Personal  Imjory— Fellow  Seuv"ant— Nkoliofxce.  » 

While  a  coal  train  of  defendant  railroad  company,  whose  tracks  ran  over  tbe 
docks  of  a  coul  company,  was  delivering  coal  to  thu  latter  company,  a  brakeman  ot 
the  coal  company,  engaged  in  coupling  cars  of  the  train,  was  injured  by  the  negli- 
gence of  defendant's  engineer.  Held;  that  such  engineer  was  not  a  fellow  employe 
of  the  iBJurod  brakeman,  he  not  being  under  tbe  power  and  direction  of  the  coal 
company,  engaged  exclusively  in  doing  its  work  or  "lent"  to  it  for  the  occasion. 
JBu'iin  V.  iijiplricott,  47  N.  J.  Law,  192;  Johnson  v.  Boston,  118  Mass.  114;  Ronrke 
V.  WhUe  Moss  CoUUru  Co.,  46  Law  J.  C.  P.  3S3,-di«linguishod. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York. 

Action  by  Paul  C.  R.  Stoermer  against  the  Central  Railroad  of  New 
Jersey.     Judgment  for  plaintiff.     Defendant  appeals.     Allirmed. 
.  This  action  was  brought  by  Stoermer,  a  brakeman  in  the  employ  of 
the  lichigh  &  Wilkesbarre  Coal  Company  at  Bergen  point,  N.  J.,  to  re- 
cover damages  for  personal  injuries  alleged  to  have  been  sustained  by 
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negligence  of  the  Central  Railroad  of  New  Jersey.  The  particular  negli- 
gence allied  consisted  in  starting  a  train  oli  coal  cars  without  notice  or 
warning  to  the  plaintiff,  wlio  was  at  the  time  engaged  in  coupling.  The 
usual  course  of  business  was  that  plaintiff,  upon  a  signal  from  the  engi- 
neer, should  step  in  between  two  cars  to  couple,  or  uncouple  them,  and, 
having  done  so,  should  step  back  and  indicate  by  a  signal  to  the  engi- 
neer that  all  was  ready.  Until  such  signal  was  given,  the  engineer  was 
not  to  start  the  train.  On  this  occasion  it  was  clainieil  that  the  engineer 
.started  the  train  before  the  plaintiff  gave  such  signal,  and  the  plaintiff 
sustained  severe  injuries  in  consequence.  The  road  was  at  the  time  in 
the  hands  of  receivers.  Plaintiff  recovered  a  verdict  in  the  court  below, 
and  a  writ  of  error  was  duly  allowed.  The  other  facts,  so  far  as  they 
are  material  to  the  points  decided,  are  sufficiently  set  forth  in  the  opin- 
ion. 

Robert  W.  De  Forest,  for  plaintiff  in  error. 

Leojtdd  Leo,  for  defendant  in  error. 

Before  Lacombe  and  Shipman,  Circuit  Judges. 

Lacombe,  Circuit  Judge.  Upon  the  record  in  this  ca.se  the  plaintifl' 
in  error  is  not  entitled  to  claim  that  the  trial  court  erred  in  refusing  to 
direct  a  verdict  in  its  favor  on  the  ground  that  there  was  no  proof  of  neg- 
ligence on  its  part  because  its  road  was  at  the  time  o|;)erated  by  receiv- 
ers. The  second  paragaph  of  the  complaint  alleged,  in  substance,  that 
"on  April  4,  1887,  while  plaintiff  was  employed  at  Bergen  Point,  New 
Jersey,  by  the  Lehigh  &Wilkesbarre  Coal  Company,  one  of  the  trains  of 
the  defendant,  at  the  pointer  place  where  plaintiff  was  so  emploj-ed,  was 
suddenly  started  by  defendant  or  its  agents,  without  notice  or  warning 
to  the  plaintiff,  while  the  plaintiff  was  la^vfully  between  two  cars  of  said 
train."  causing  the  injuries  complained  of.  The  averments  of  this  para- 
graph are  controverted  by  the  general  denial  in  the  answer,  and,  if  there 
were  nothing  else  in  the  pleadings,  would  fairly  present  an  issue  whether 
or  not  the  railroad  by  whose  operation  the  accident  was  alleged  to  be 
caused  was  in  fact  operated  by  the  defendant  at  the  time.  But  the  whole 
pleadings  are  to  be  construed  .together;  and  the  complaint  also  averred 
in  its  first  paragraph  "that  the  defendant  was  at  the  time  hereinafter 
mentioned  *  *  *  operating  a  railroad,  among  other  places,  at  the 
point  or  place  where  the  plaintiff  was  injured."  This  allegation  defend- 
ant expressly  admitted.  It  must  therelore,  for  the  purposes  of  the  ac- 
tion, be  taken  as  true,  (Code  Civil  Proc.  N.  Y.  §  522;  Diuihnm  v.  Cud- 
lipp,  94  N.  Y.  129;)  and  when  it  appeared,  as  it  did  in  the  proof,  that 
only  one  railroad  was  being  operated  at  the  time  and  place  of  the  acci- 
dent, defendant  cannot  be  permitted  to  contend  that  it  was  not  operated 
by  itself,  but  by  some  one  else.  Under  thesie  pleadings,  plaintiff  came 
into  court  to  sustain  by  proof  the  affirmative  of  no  such  issue. 

It  is  a8.«igned  as  error  that  the  trial  judge  refused  to  direct  a  verdict 
in  favor  of  the  defendant  on  the  ground  that  "the  negligence,  if  there 
be  such,  was  the  negligence  of  fellow  servants."  The  accident  hap- 
pened  upon   the  dock  of  the  Wilkesbarre  Lehigh  Coal  Company  at 
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Bergen  Point,  over  which  run  the  tracks  of  the  Central  Railroad  of 
New  Jersey.  The  negligence  which  caused  the  accident  Wiis  that  of 
Paulman,  the  engineer.  He  was  selected,  appointed  engineer,  and 
placed  in  charge  of  this  engine  by  the  receivers  of  the  plaintiff  in  error, 
and  received  his  pay  from  them.  The  proof  does  not  sustain  the  con- 
tention of  the  plaiutifif  in  error  that  his  service  had  at  the  time  been 
transferred  from  the  railroad  to  the  coal  company.  The  business  he 
was  engaged  in  was  delivering  coal  from  the. main  line  of  tlie  railroad 
company  to  the  coal  company  upon  its  dock  by  the  operations  of  de- 
fendant's railroad.  This  was  the  business  of  the  railroad  company,  and 
he  remained  its  servant,  although  an  agent  of  the  C(jal  company  exclu- 
sively directed  when  and  whereabouts  on  the  dock  the  cars  should  be 
dumped,  what  cars  should  be  brought  in  and  taken  out.  As  the  defend- 
ant in  error  was  exclusively  in  the  employ  of  the  coal  company,  the  en- 
gineer was  not  his  fellow  servant.  The  case  is  to  be  distinguished  from 
Exoan  v.  Lippincott,  47  N.  J.  Law,  192j  Johnson  v.  Boston,  118  Mass. 
114;  Rourke  v.  WhiuMoss  Colliery  Co.,  46  Law  J.  C.  P.  283— by  the  cir- 
cumstnnce  that  the  proof  does  not  show  that  the  engineer  was,  under  the 
power  and  direction  of  the  coal  company,  engaged  exclusively  in  doing 
its  work,  pr  hired  by  it  from  his  original  employers,  or  "lent"  to  it  to 
perform  its  work.  The  question  as  to  whether  plaintifTs  own  negligence 
contributed  to  the  accident  was  properly  left  to  the  jury,  and  their  find- 
ing is  conclusive.     Judgment  affirmed. 


Smith  v.  Prhferrbd  Masonic  Mut.  Acc.  Ass'k. 

(Circuit  Court,  D.  Indiana.    Jul;  io,  ISUij 

No.  8.733. 

AooinEXT  IsfennANCB— Aubitkation  Clause  nf  Pouor— Kffbot  ojt  JtmiscroTiow. 

A  certificate  of  membership  in  a  mutual  accident  association  provided  that  "any 
claim  under  this  certificate  shall,  if  the  association  require  it,  be  referred  to  arbi- 
tration, •  •  •  and  no  suit  or  proceeding  at  law  or  In  equity  shall  be  brought  to 
recover  any  sum  under  this  insurance,  unless  the  same  shall  be  commenced  after 
90  days,  and  not  later  than  one  year, "  after  the  alleged  accident.  Afrfcj,  that  the 
arbitration  clause  constitutes  no  condition  precedent,  and  uaunot  be  pleaded  in  bar 
or  abatement  in  a  suit  on  the  certificate ;  such  clause  not  ousting  the  court  of  juris- 
diction, but  simply  referring  the  questiou  of  the  amount  of  damaKC  to  arbitraUoo. 

At  J^w.  Action  by  Mary  P.  Smith  against  the  Preferred  Masonic 
Mutual  Accident  Association.  Judgment  for  plaintiff  on  demurrer  to 
the  answer. 

S.  M.  Shcpnrd,  for  plaintiff. 

Charles  Martindcde.,  for  defendant. 

Baker,  District  Judge.  This  is  an  action  on  a  certificate  of  member- 
ship in  a  mutual  accident  association.    The  defendant  answers  in  abate- 
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ment.  The  answer  alleges  that  among  the  covenants  and  conditions  in 
the  certificate  in  suit,  which  is  copied  iu  full  in  the  complaint,  is  the 
one  which  follows: 

"(/)  Any  claim  under  this  certificate  sliall,  If  the  association  require  it,  be 
referred  to  arbitration:  tlie  board  of  arbitrators  to  be  composed  of  not  less 
than  three,  nor  more  than  five,  master  Masons  in  good  standing,  an  equal 
number  to  be  selected  by  the  association  and  the  claimant,  the  otiier  member 
to  be  selected  by  the  arbitrators;  such  arbitration  to  be  held  at  the  ofHceof  the 
association  at  Detroit.  Michigan,  the  expense  thereof  to  be  borne  equally  by 
the  association  and  the  cinimant;  and  no  suit  or  proceeding,  at  law  or  in 
equity,  shall  be  brought  to  recover  any  sum  under  this  insurance,  unless  the 
same  shall  be  comroenied  after  ninety  days,  and  not  later  than  one  year,  fiom 
the  tim6  of  the  alleged  accidental  injury." 

The  answer  further  alleges  that  the  defendant  notified  the  plaintiff 
that  under  said  clause  it  required  that  the  claim  of  the  plaintiff  should 
be  submitted  to  arbitration,  and  the  defendant  requested  the  plaintiff  to 
unite  with  it  in  selecting  arbitrators  and  arranging  the  time  for  holding 
the  arbitration.  It  alleges  that  the  plaintiff  accepted  said  request,  but 
before  the  arbitrators  could  be  appointed  she  witlidrew  her  consent,  and 
refused  to  submit  her  claim  to  arbitration.  It  also  alleges  that  the  de- 
fendant has  always  been,  and  is  now,  ready  and  willing  to  subn)it  the 
question  of  its  liability  to  arbitration,  as  provided  in  said  certificate, 
and  to  abide  by  and  pay  any  award  that  such  arbitrators  should  make. 
To  this  answer  the  plaintiff  demurs,  alleging  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  in  abatement. 

The  condition  above  quoted  provides  that  "  any  claim  "  under  the  cer- 
tificate shall,  on  the  request  of  the  association,  be  submitted  to  a  board 
of  arbitrators  for  decision.  It  is  difficult  to  determine  whether  the  con- 
dition should  be  construed  as  requiring  every  question  of  liability  and 
damage  to  be  so  referred  to  arbitration  or  not.  The  language  is  broad 
enough  to  justify  such  construction.  The  frame  of  the  answer  indicates 
that  the  pleader  so  understands  it.  But  such  a  construction  ought  not 
to  be  adopted  as  will  render  the  clause  illegal.  Contracts  ought  to  re- 
ceive such  a  construction  as  will  give  effect  to  the  language  employed. 
To  hold  that  this  condition  required  every  matter  of  difference  between 
the  parties  to  be  submitted  to  arbitration  would  render  it  illegal.  It 
has  been  decided  in  many  cases  that  parties  cannot  by  contract  oust  the 
Courts  of  their  ordinary  jurisdiction.  After  a  careful  review  of  the  au- 
thorities, Bacon,  in  his  work  on  Benefit  Societies,  (section  450,)  says: 

"  It  is  a  settled  principle  of  law  that  parties  cannot  by  contract  oust  the  courts 
of  their  jurisdiction,  and  agreements  to  refer  to  future  arbitration  will  not  be 
enforced  in  equity,  and  will  not  be  sustained  as  a  bar  to  an  action  at  law  or  a 
suit  in  equity." 

The  principle  is  applicable  to  courts  of  equity  as  well  as  in  courts  of 
law: 

''Aud  where  the  stipulation,  thougli  not  against  the  policy  of  the  law,  yet 
is  an  effort  to  divest  the  ordinary  jurisdiction  of  the  common  tribunals  of  jus- 
tice, Buch-ns  an  agreement,  in  case  of  any  disputes,  to  refer  the  same  to  arbi- 
trators, courts  of  equity  will  not,  any  more  than  courts  of  law,  interfere  to 
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enforce  that  agrppinont,  but  tliey  will  leave  the  parties  to  their  own  pleasure 
in  regard  to  siieh  ajtreernents.  The  regular  administration  of  justice  might 
be  greatly  impeded  or  interfered  with  by  such  stipulations,  if  they  were  spe- 
cifically enforced.  And,  at  all  events,  courts, of  justice  are  presumed  to  be  bet- 
ter capable  of  administering  and  enforcing  the  real  rights  of  the  parties  than 
any  mere  private  arbitrators,  as  well  from  their  superior  knowledge  as  their 
superior  means  of  sifting  the  controversy  to  the  bottom."  1  Storv,  Eq.  Jur. 
§670. 

The  weight  of  adjudged  ca-ses  announces  the  same  doctrine.  Scoll  v. 
Avery,  5  H.  L.  Cas.  811;  Insurance  Co.  v.  Morse,  20  Wall.  445;  Reed 
V.  Imurance  Co.,  138  Mass.  572;  Badenfeld  v.  A^sfxruition,  154  Mass.  77, 
27  N.  E.  llep.  769;  Hobbs  v.  Insurance  Co.,  56  .Me.  421;  MenU  v.  Insur- 
ance Co.,  79  Pa.  St.  478;  Supreme  Council  v.  Forsingcr,  125  Ind.  52,  25 
N.  E.  Rep.  129. 

Giving  a  narrow  construction  to  the  clause  in  question,  and  trcj^^^ing  it 
as  a  stipulation  not  ousting  the  court  of  its  ordinary  jurisdiction,  but 
simply  as  referring  the  question  of  the  amount  of  loss  or  damage  to  ar- 
bitration, it  may  be  held  valid.  I  think  the  condition  ought  to  receive 
such  a  construction.  Thus  construed,  is  the  clause  a  condition  preced- 
ent,— one  which  must  be  performed,  if  requested  by  the  defendant,  !)«•- 
fore  a  suit  can  be  maintained, — or  is  it  an  independent  covenant,  for 
whose  breach  damages  may  be  recovered  in  an  independent  action,  but 
which  cannot  be  pleaded  in  bar  or  abatement  of  a  suit  on  the  certificate  ? 
It  seems  to  me  plainly  to  belong  to  the  latter  class."  Where  the  contract 
provides  in  terms,  or  by  necessary  implication,  that  the  money  secured 
by  the  policy  of  insurance  is  not  to  become  payable  until  the  amount 
of  loss  or  damage  has  been  determined  by  the  award  of  arbitrators,  no 
action  can  be  maintained  until  such  award  has  been  made  or  waivetl. 
In  such  case  the  making  or  the  waiving  of  the  award  becomes  a  condi- 
tion precedent  to  the  accruing  of  the  right  of  action.  Such  is  the  prin- 
ciple on  which  the  case  of  Hamilton  v.  Insurance  Co.,  136  U.  S.  242,  10 
Sup.  Ct.  Rep.  945,  is  decided.     The  court  there  says: 

"The  conditions  of  the  policy  in  suit  clearly  and  unqui  vocally  manifest  the 
intention  and  agreement  of  the  parties  to  the  contract  of  insurance,  that  any 
difference  arising  between  them  as  to  the  amount  of  loss  or  damage  of  the 
property  insured  shall  be  submitted,  at  the  request  in  writing  of  either  party, 
to  the  appraisal  of  competent  and  impartial  persons,  to  be  chosen  as  therein 
provided,  whose  award  shall  be  conclusive  as  to  the  amount  of  such  loss  or 
damage  only,  and  shall  not  determine  the  question  of  the  liability  of  the  com- 
pany; that  the  company  sliall  have  the  riglit  to  take  the  whole  or  any  part  of 
the  property  at  its  appraised  value  so  ascertained;  and  that  until  such  an  ap- 
praisal shall  have  been  permitted,  and  such  an  award  obtained,  the  loss  shall 
not  be  payable,  and  no  action  shall  lie  against  the  company.  Tlie  appraisal, 
when  requested  In  writing  by  either  party,  is  distinctly  made  a  condition  pi-e- 
cedent  to  the  payment  of  any  loss,  and  to  the  maintenance  of  any  action." 
136  U.  S.254,  2.55.  10  Sup.  Ct.  Rep.  949. 

The  clause  in  the  certificate  at  bar  does  not  in  terms,  or  by  necessary 
implication,  make  the  award  a  condition  precedent  to  the  maintenance 
of  any  action.  It  is  silent  as  to  the  effect  of  a  refusal  by  the  assured  to 
arbitrate.     The  court  ought  not  to  read  into  it  a  condition  not  written 
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therein  by  the  parties,  which  shall  operate  to  oust  the  court  of  its  ordi- 
nary jurisdiction.  In  the  case  of  HamilUm  v.  Inmrance  Co.,  187  (J.  S. 
870,  11  Sup.  Ct.  Rep.  133,  the  policy  in  suit  provided  that— 

"In  case  differences  shall  arise  loucbing  any  loss  or  damage  after  proof 
thereof  has  been  received  in  due  form,  the  matter  shall,  at  the  written  re- 
quest of  either  party,  be  submitted  to  impartial  arbitrators,  wliose  award  in 
writing  ahall  tra  binding  on  the  parties  as  to  the  amoant  of  such  loss  or  dam- 
age, but  shall  not  decide  the  liability  of  the  company  under  this  policy." 

It  was  held  that  the  refusal  of  the  assured  to  perform  this  condition 
did  not  preclude  the  maintenance  of  a  suit  hy  him;  that  to  have  such 
effect  the  policy  should  have  further  provided  tiiat  no  such  action  should 
be  brought  until  after  the  award.  To  the  same  effect  are  Orosaley  v.  ^ 
turance  Cb.,  27  Fed.  Rep.  30;  Rted  v.  Inmranoe  Co.,  138  Mass.  672; 
Baden/M  y.  Ataoeiation,  154  Mass.  77,  27  N.  £.  Rep.  769. 

Counsel  for  the  defendant  has  called  the  attention  of  the  court  to  the 
case  of  the  Chippewa  iMmber  Co.  v.  Phenix  Int.  Co.,  80  Mich.  116,  44 
N.  W.  Rep.  1055,  and  the  case  of  MorUy  v.  /nsuranee  Co.,  85  Mich.  210, 
48  N.  W.  Rep.  502.  as  holding  a  contrary  doctrine.  In  this  claim  coun- 
sel  is  mistaken.  In  the  first  of  these  cases  the  policy  of  insurance  ex- 
pressly provided  that  "the  amount  of  loss  or  damage  shall  be  ascertained 
by  arbitration,  and  shall  not  be  payable  until  it  is  so  ascertained  by  ar- 
bitration, and  that  such  arbitration  shall  be  a  condition  precedent  to 
bringing  suit  on  the  policy."  It  was  held  that  this  condition  was  rea- 
sonable and  valid,  and  that  no  suit  could  be  maintained  until  the  con- 
dition had  been  performed  or  its  performance  waived.  It  is  deer  that 
the  court  would  have  reached  a  different  conclusion  if  the  language  in 
the  policy  before  it  had  been  similar  to  that  in  the  certificate  under  con- 
sideration. The  condition  in  the  policy  in  the  case  last  above  cited  pro- 
vided that  the  money  secured  by  it  should  not  become  payable  until  the 
amount  of  the  loss  or  damage  should  be  first  ascertained  by  the  award 
of  arbitrators.  The  court  followed  the  doctrine  announced  in  its  former 
decision.  It  follows  that  the  answer  in  abatement  is  insufficient.  Let 
the  demurrer  be  sustained,  with  leave  to  the  defendant  to  answer  over. 


The  Mibanda. 
United  States  v.  The  Miranda  «(  dL 

^C^rcu,^t  court  of  Appeal*,  Second  Circuit    Jaly  20^  189&) 

Shippiko — Light  MonT— FoRaias-BuiLT  Vbssil— Collsctob's  Certificatb. 

A  foreign-buUt  unregistered  vessel,  whicb  carries  a  collector's  certificate  that 
the  owner  is  an  American  citizen,  and  that  tbe  bUl  of  sale  for  aoidi  vessel  was  mtUd 
and  dolj  recorded  in  tbe  United  States  customhouse,  is  in  possession  of  such  reg- 
ular doeament  as  is  required  by  Rev.  St.  S  4336,  and  exempt  from  payment  of  ligbt 
money,  under  Bev.  St.  (  4385,  on  entering  a  port  of  tbe  United  States.  47  Fed.  Bep. 
SlSkSSlrmed. 
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Appeal  from  the  United  States  District  Court  for  the  Southern  District 
of  New  York. 

In  Admiralty.  Action  by  the  United  States  against  the  schooner  Mi- 
randa, her  tackle,  etc. ,  and  George  H.  B.  Hill.  Judgment  for  defendants. 
Plaintiff  appeals.     Affirmed. 

'Jliohiaa  Greenwood,  Asst.  U.  S.  Dist.  Atty. 

J.  Langdon  Ward,  for  claimant. 

Before  Wallace,  Lacombe,  and  Shipman,  Circuit  Judges. 

Shipman,  Circuit  Judge.  This  is  an  appeal  from  a  decree  of  the  dis- 
trict court,  which  dismissed  the  libel  of  the  United  States  against  the 
schooner  Miranda  to  enforce  the  collection  of  the  duty  known  as  "light 
money,"  and  claimed  to  be  collectible  under  section  4225  of  the  Re- 
vised Statutes.  The  facts  in  the  case  were  undisputed,  and  are  stated 
by  Judge  Benedict  in  his  opinion  (47  Fed.  Rep.  815)  as  follows: 

"The  schooner  Miranda  was  built  at  Wivenhoe,  Eng.  In  1886  she  was 
purchased  by  6«urge  H.  B.  Hill,  the  present  claimant,  who  then  was,  and  still 
is,  a  citizen  of  the  United  istates.  By  such  ptircbaae  tiie  claimant  became, 
and  has  since  continued  to  be,  the  sole  owner  of  the  schooner,  and  she  has, 
aince  her  purchase,  been  used  for  the  purposes  of  pleasure  only,  never  having 
been  employed  in  trade  or  in  any  kind  of  transportation  for  hire.  In  the 
year  1886  the  claimant  produced  to  the  collector  of  the  port  of  New  York  his 
bill  of  sale  of  the  Miranda,  together  with  proof  that  he  was  a  citizen  of  the 
United  States;  and  thereupon,  pursuant  to  a  general  regulation  of  the  treas- 
ury department,  the  collector  recorded  the  bill  of  sale  in  his  office,  and  indorsed 
thereon  a  certiflcate,  under  his  hand  and  oincial  seal,  stating  that  the  bill 
of  sale  held  by  George  H.  B.  Ilill  •  is  in  form  and  substance  valid  and  effect- 
ive in  law,  and  has  been  duly  recorded  in  my  office,  and  that  the  said  George 
H.  B.  Hill  is  a  citizen  of  the  United  States.'  The  Miranda  is  enrolled  among 
the  yachts  of  the  Royal  Thames  Yacht  Club,  and  the  claimant  is  a  member  of 
that  club,  which  is  a  regularlj  organized  yacht  club  of  England.  By  section 
421G  of  the  llevised  Statutes  of  the  United  States,  'yachts  belonging  to  a  reg- 
ularly organized  yacht  club  of  any  foreign  nation,  which  shall  extend  like 
privileges  to  the  yachts  of  the  United  States,  shall  have  tlie  privilege  of  enter- 
ing or  leaving  any  port  of  the  United  States  without  entering  or  clearing  at 
the  customhouse  thereof,  or  paying  tonnage  tax.'  On  the  18th  day  of  .]ulr, 
1891,  the  Miranda  arrived  at  New  York  from  Vineyard  Haven,  Mass.,  and 
anchored  off  Bay  Ridge,  in  the  harbor  of  New  York;  whereupon  the  col- 
lector of  the  port  of  New  York  demanded  payment  of  light  money  for  the 
yacht,  which  being  refused,  this  action  was  brought  to  collect  the  same. 
The  statute  relied  on  by  the  government  is  section  4225  of  the  Revised  StJit- 
utes  of  the  United  States.  That  section  is  as  follows:  'Sec.  4225.  A  duty  of 
flfty  cents  per  ton,  to  be  denominated  "light  money,"  shall  be  levied  and  col- 
lected on  ail  vessttls  not  of  the  United  States  which  may  enter  the  ports  of  the 
United  States.'  The  claimant,  among  other  things,  relies  upon  the  next 
succeeding  section  of  the  Revised  Statutes,  which  contains  (he  following  pro- 
vision: 'Sec.  4226.  The  preceding  section  shall  not  be  deemed  to  operate 
upon  unregistered  vessels  owned  by  citizens  of  the  United  States,  and  carry- 
ing a  sea  letter  or  other  regular  document  issued  from  a  customhouse  of  the 
United  States,  proving  the  vessel  to  l)e  American  property.'  "  i 

We  are  of  opinion,  for  the  reasons  stated  by  Judge  Benedict,  that  the 
certificate  issued  from  the  customhouse  on  September  16, 18S6,  isa  "reg- 
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nlardoeament,*  proving  the  sohooner  Miranda  to  b«  American  property, 
within  the  meaning  of  section  4226,  and  that  she  is  by  virtue  of  that 
section  exempt  from  liability  to  pay  light  money.  The  conclosive  ar- 
gument in  ftivor  of  this  proposition  was  so  clearly  stated  by  the  district 
judge  that  a  repetition  of  it  is  unnecessary. 
The  deone  of  the  district  court  is  affirmed. 


Maoone,  Collector,  v.  Kino  e(  oL 
tCtrmtU  Court  vf  A.ppeaU,  Second  OirmU.   July  M,  18Q1) 

L  OosToifs  Duties — Classiyicatiom — Coppir  Rolxbrs. 

Under  the  tariff  act  of  1888,  rollers  used  In  printing  patterns,  and  eomposed 
wholly  of  copper,  were  dutiable  at  85  per  cent,  ua  valorem  under  the  oopper  (uause 
of  the  metal  schodule,  (C,)  which  clause  Includes  "copperin  rolled  plates,  *  •  • 
and  alX  manufaotarea  of  copper,  or  of  which  copper  shall  be  a  oomponeot  of  chief 
value, "  and  not  at  45  per  cent,  under  the  residuary  clause  of  that  schedule,  which 
provides  for  manufactured  articles  not  spedflcally  enumerated,  composed  wholly 
or  in  part  of  iron,  steel,  copper,  lead,  eto. 

t.  Baicb— CoitsTRDonox  or  Statutb.  « 

As  the  sot  of  1888  reduced  the  duty  on  copper  and  oopper  articles,  while  It  In- 
ereaaed  it  on  unenumerated  metal  articles,  it  would  defeat  the  intent  of  coneresa  to 
plaoe  the  imports  under  the  lattor  clause ;  and  the  rule  ^pUea  that  g«neral  legisla- 
tion must  give  way  to  special  legislation  on  the  same  subject. 

8.  Sahb. 

In  such  case  the  provision  of  the  act  declaring  that  if  two  or  more  rates  of  duty 
are  applicable  to  any  imported  article  "it  shall  be  classified  forduty  under  the  high- 
est of  such  rates, "  has  nn  application,  for  the  articles  In  question  are  dearly  sub- 
ject only  to  the  duty  of  3S  per  cent. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York. 

Action  by  William  King  and  Robert  A.  Lawrie  against  Daniel  Ma- 
gone,  as  collector  of  the  port  of  New  York,  to  recover  $370.31,  alleged 
to  be  an  excess  of  duty  paid  by  them.  The  court  directed  a  verdict  for 
plaintiflb,  and  defendant  brought  this  writ  of  error.     Affirmed. 

The  imports  in  question  were  certain  rollers  composed  wholly  of  cop- 
per, and  used  in  printing  patterns  on  oilcloth.  The  collector  levied 
and  collected  a  duty  of  45  per  cent  ad  valorem,  under  the  last  paragraph 
of  Schedule  C,  Tariff  Act  of  March  3,  1883,  (22  St.  at  Large,  c.  121, 
p.  500  i  Heyl,  216.)  The  importers  protested,  claiming  that  the  roll- 
ers were  dutiable  at  35  per  cent,  ad  valorem,  under  the  copper  clause  of 
said  schedule,  (Heyl,  186.)  The  importers  appealed  to  the  secretary 
of  the  treasury,  who  affirmed  the  collector's  decision,  and  thereupon  this 
action  was  brought. 

Edxoard  MUduU,  U.  S.  Atty.,  and  OharUa  ihuxne  Baker,  Asat.  U.  S. 
Atty.,  for  plaintiff  in  error. 

Wn.  Wickham  Smith,  for  defendant  in  error. 

Before  Wallace  and  Shifman,  Circuit  Judges. 
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Wallace,  Circuit  Judge.  The  question  in  this  case  is  whether  cer- 
tain manufactured  articles  composed  wholly  of  copper — being  rollers  for 
use  in  printing  patterns — were  dutiable  under  the  copper  clause  of 
Schedule  C  of  the  tarirt"  act  of  March  3, 1883,  "Metals,"  or  the  residuary 
clause.     The  former  reads  as  follows: 

"Copper,  in  rolled  plates,  oilled  'braziers'  copper,'  sheets,  rods,  pipes,  and 
copper  bottoms,  and  all  inanufac'tures  of  copper,  or  p£  which  copper  shall  be 
the  component  of  chief  vnliie,  not  specially  enumerated  or  provided  for  in  this 
act,  35  per  centum  ad  valorem." 

The  residuary  clause  reads  as  follows: 

"Manufactures,  articles,  or  wares  not  specially  enumerated  or  provided  for 
in  this  act,  composed  wholly  or  in  part  of  iron,  steel,  copper,  lead,  nickel, 
pewter,  tin,  zinc,  gold,  silver,  platinum,  or  any  other  metal,  and  whether 
partly  or  wholly  manufactured,  45  per  centum  ad  valorem." 

We  have  no  difliculty  in  reaching  the  conclusion  that  the  copper  rol- 
lers were  dutiable  under  the  copper  clause,  instead  of  under  the  residuary 
clause  of  Schedule  C.  The  copper  clause  is  reproducetl  from  the  pre-ex- 
isting tariff  act,  except  that  the  rate  of  duty  is  reduced  from  46  to  35 
{jer  centum  ad  valnrenx,  while  the  residuary  clause  increases  the  duties 
imposed  by  the  pre-existing  act  upon  all  unenumerated  n)etal  articles 
from  35  per  cent,  ud  volnrem  tfk45  i>er  cent.  Thu.s  it  was  manifestly  the 
intention  of  congress,  while  inc^rcasing  the  duties  on  metal  articles  gen- 
erally, to  reduce  those  on  manufactures  of  copper,  or  of  which  copper  is 
the  component  of  chief  value.  The  intention  to  create  an  exception  in 
favor  of  copper  articles  would  be  frustrated  by  treating  the  residuary 
clause  as  the  operative  one. 

The  settled  rule  of  statutory  construction  is  that  general  legislation 
must  give  way  to  special  legislation  on  tho  .same  subject,  whether  the 
provisions  arc  found  in  the  same  statute  or  in  different  statutes;  and 
general  provisions  must  be  interpreted  so  as  to  embrace  only  cases  to 
which  the  special  provisions  are  not  applicable.  ChnrehiU  v.  Oreofc,  5 
Bing.  179;  State  v.  Clarke,  25  N.  J.  I.aw,  54;  Tjang  v.  Ctilp,  14  Kon.  412; 
FeU  V.  FeU,  19  Wis.  193;  State  v.  TrenUm,  38  N.  J.  I.aw,  64;  Toummid  v. 
Little,  109  U.  S.  504,  3  Sup.  Ct.  Rep.  357.  Applying  this  rule  of  con- 
struction, the  residuary  clause,  so  (sir  as  it  relates  to  copper  articles,  can  be 
read  so  as  to  subject  to  the  duty  of  45  per  cent,  ajl  metal  articles  not 
specially  enumerated  in  which  copper  is  not  a  component  of  chief  value. 
It  is  a  drag-net  clause,  franked  to  embrace  all  metal  articles  not  elsewhere 
in  Schedule  C  subjected  to  duty. 

The  provision  of  the  act  of  1883,  declaring  that,  if  two  or  more  rates 
of  duty  are  applicable  to  any  imported  article,  "it  shall  be  classified  for 
duty  under  the  highest  of  such  rates,"  has  no  application  to  the  present 
case,  because  under  the  correct  construction  of  the  two  clauses  the  im- 
portations in  suit  are  subject  only  to  the  duty  of  85  per  centum  ad  va- 
lorem.    The  judgment  is  af&rmed. 
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The  Jersey  City. 

CoBNELi.  Steamboat  Co.  r.  The  Jersey  City  it  al. 

(Cinnitt  Court  of  AppeaU,  Semmd  Circuit.    July  30,  1892.) 

*.   COLMSIOS— ISJURT  TO  ToW— BAILOR  AXD  BAir.EE— SUBHOOATIOX. 

The  owaer  of  a  tow  which  was  injured  by  collision  while  in  charge  of  a  tug 
claimed  dsmaees  from  the  tug  owner.  The  latter,  protesting  that  he  was  not  lia- 
ble and  that  the  collision  was  without  fault  on  the  part  of  the  tu^.  Anally  paid  the 
demand,  taking  in  return  a  paper  releasing  him  from  all  liability,  and  in  terms 
subrogating  him  to  the  right  of  the  tow  owner  to  recover  from  any  person  who 
might  be  flable  for  the  damage.  The  tug  owner  then  libeled  the  colliding  vessel, 
setting  up  these  facts,  and  alleging  that  by  reason  thereof  he  became  subrogated 
to  the  rights  of  the  tow  owner.  Helil,  that  the  question  of  subrogation  was  imma- 
terial, for  the  tug  owner  was  entitled,  as  bailee  of  the  tow,  to  recover  full  damages, 
and  the  fact  that  he  had  previously  paid  the  tow  owner  did  not  in  any  way  affect 
his  right  of  action. 
2.  Same— FERKTBt)AT  axd  Tow— Ckossiso  Oocrses. 

A  tug,  with  several  boats  in  tow  alongside,  came  down  the  North  river,  rounded 
to,  and  lay  about  35U  feet  from  the  New  Tork  piers,  holding  herself  against  the 
ebb  tide,  and  waiting  for  the  steamboat  City  of  N.,  which  wa.s  coming  up  astern, 
to  pass  inside  of  her.  While  so  waiting,  a  ferryboat,  bound  from  Jersey  City  to 
New  York,  attempted  to  pass  between  the  tow  and  the  City  of  N.,  and  her  paddle 
wheel  struck  the  outside  boat  on  the  starboard  side  of  the  tug,  causing  it  to  sink. 
Held,  that  the  ferryboat  was  liable  for  the  damage.    44  Fed.  Rep.  113,  af&rmed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

In  Admiralty.  Libel  by  the  Cornell,  Steamboat  Company  against  the 
ferryboat  Jersey  City  and  others  to  recover  damages  for  collision  with  a 
tow  while  in  charge  of  a  tog  belonging  to  libelant.  An  exception  to 
the  libel  was  overruled.  43  Fed.  Rep.  166.  Afterwards  a  decree  was 
rendered  against  the  ferryboat,  (44  Fed.  Rep.  112,)  and  her  owners  ap- 
peal.    Affirmed. 

Robert  D.  Benedict,  for  ajipellant. 

Hem-y  G.  Ward,  for  appellee. 

Before  Wallace,  Lacombe,  and  Shipmax,  Circuit  Judges. 

Wallace,  Circuit  Judge.  We  concur  in  the  opinion  of  tlie  learned 
district  judge  that  the  ferryboat  was  exclusively  in  fault  for  the  collision 
with  the  tow.  The  only  question  upon  this  branch  of  the  case  is  one 
of  fact,  viz.,  whether,  wiien  the  ferryboat  attempted  to  make  her  slip  by 
passing  between  the  tug  and  her  tows  and  the  steamboat  City  of  Nor- 
wich, the  tug  allowed  herself  and  tows  to  drop  back  with  the  tide,  and 
tiius  intercept  the  course  of  the  ferryboat.  The  weight  of  the  evidence 
is  decidedly  against  the  contention  for  the  ferryboat,  and,  were  it  not, 
we  should  not  feel  at  liberty  to  disregard  the  conclusions  of  the  district 
judge  upon  a  question  of  fact,  depending  wholly  upon  the  intelligence 
and  credibility  of  the  witnesses,  when  all  the  witnesses  were  examined 
in  his  presence. 

The  only  question  of  law  in  the  case  which  has  been  argued  at  the 
bar  is  whether  the  libelant  became  subrogated  to  the  claim  of  the  Dela- 
ware &  Hudson  Canal  Company,  the  owner  of  the  injured  low,  against 
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the  ferryboat  for  the  damages.  The  libel  states  facts  showing  that, 
while  the  libelant's  tug  was  towing  a  canal  boat  belonging  to  the  Dela- 
ware &  Hudson  Canal  Company,  the  ferryboat  negligently,  and  without 
fault  of  the  tug,  collided  with  and  injured  the  tow;  and  it  further  allies 
that  the  libelant  "paid  for  the  damages  to  said  boat,  and  thereby  be- 
came subrogated  to  all  the  rights  of  the  owner."  The  facts  established 
by  the  evidence  are  that  after  the  collision  the  owner  of  the  tow  insisted 
that  the  libelant  should  pay  the  damages  occasioned  thereby;  that  the 
libelant  refused,  insisting  that  it  was  under  no  legal  obligation  to  do  so, 
because  the  loss  was  inflicted  without  fault  on  the  part  of  the  tug;  that 
subsequently,  influenced  by  the  desire  to  pre.serve  cord'ality  in  their 
general  business  relations,  tlie  libelant  paid  the  damages  to  the  owner 
of  the  tow;  that  several  years  thereafter  the  libelant  asked  the  owner  of 
the  tow  for  an  assignment  of  the  latter's  cause  of  action  against  the  fer- 
ryboat, which  was  refused,  on  the  ground  that  the  claim  had  been  paid, 
and  there  was  nothing  to  assign,  but  that  the  latter  consented  to  exe- 
cute, and  thereupon  did  execute,  an  instrument  reciting  that  the  libel- 
ant had  paid  the  damages,  and  containing  the  following  language: 

"Xow,  therefore,  the  said  Delaware  &  Hudson  Canal  Company  hereby  re- 
leases and  forever  discliarges  tlie  said  Cornell  Steamboat  Company,  its  suc- 
cessors and  assigns,  of  and  from  all  actions,  causes  of  action,  suits,  contro- 
versies, claims,  and  demands  whatsoever,  by  reason  of  the  sinking  of  said 
canal  boat,  and  hereby  subrogates  the  said  steamboat  company  in  its  place  to 
recover  from  any  person  that  may  be  liable  therefor  the  damage  sustained  by 
said  canal  boat. " 

The  question  whether  the  libelant  became  subrogated  to  the  claim  of 
the  Delaware  &  Hudson  Canal  Cotnpany  does  not  affect  the  right  of  the 
libelant  to  recover.  It  has  been  unnecessarily  introduced  into  the  con- 
troversy. The  libelant  was  a  bailee  of  the  property  injured.  Either 
the  bailee  or  the  bailor  may  maintain  an  action  against  a  tort-feasor  who 
injures  the  property  while  in  the  custody  of  the  bailee,  and  recover  the 
full  damages;  but  a  recovery  of  damages  by  one,  and  payment  by  the 
wrongdoer,  will  be  a  full  satisfaction,  and  may  be  pleaded  in  bar  at  any 
subsequent  suit  by  the  other.  Tkorp.v.  Burling,  11  Johns.  285;  Hoyt 
v.  Gdston,  13  Johns.  141,  561;  White  v.  Webb,  15  Conn.  305;  LiUle  v. 
Foa-sett,  34  Me.  545;  Stoivell  v.  Otis,  71  N.  Y.  36.  If,  say  the  court,  in 
White.  V.  Webb,  "the  suit  is  brought  by  a  bailee  or  special  property  man 
against  the  general  owner,  then  the  plaintiff  can  recover  the  value  ot  his 
special  property;  but  if  the  writ  is  against  a  stranger,  then  he  recovers 
the  value  of  the  property  and  interest  according  to  the  general  rule,  and 
holds  the  balance  beyond  his  own  interest  in  trust  for  the  general  owner." 
The  libelant  could  have  recovered  the  damages  occasioned  by  the  tort 
of  the  ferryboat,  without  paying  the  owner  of  the  tow.  A  subsequent 
payment,  whether  ex  gratia  or  under  compulsion,  could  not  prejudice 
the  right  of  recovery.  The  decree  should  be  affirmed,  with  costs  of  the 
district  court  and  of  this  court. 
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Merc  vntile  Trust  Co.  v.  Texas  <fe  P.  Ry.  Co.  et  ai.  Farmers'  Loan 
&  Trtjst  Co.  v.  International  &  G.  N.  R.  Co.  et  al.  Mercan- 
tile Trust  Co.  v.  St.  Louis  S.  W.  Ry.  Co.  of  Texas  «t  al.  Same 
V.  Tyler  S.  E.  Ry.  Co.  of  -Texas  et  al.  Farmers'  Loan  &  Trust 
Co.  v.  Gulf,  C.  &  S.  F.  Ry.  Co.  et  al. 

(Ctreutt  Court,  W,  D.  Texas,    Augvwt  28, 1894) 

N03.  18&-10O. 

1.  Riiutou)  CoMPAiiiKS  —  Reoclatiok  or  Rates  —  Statb  Commissions  —  Rights  of 

BoNDBOLDERS. 

Tbe  mortgage  bondholders  of  oertain  railroads  in  Texas  brought  bills  against  the 
railroad  companies  and  against  the  state  railroad  commissioners  and  the  attorney 
general,  alleging  that  the  f nU  Interest  on  the  bonds  was  not  being  paid  or  earned ; 
that  Id  most  cases  tbe  earnings  were  even  insufBoient  to  p^  operating  expenses; 
that  the  railroad  oompanies  were  willing  and  anxious  to  meet  all  their  obligations 
to  complainants,  but  were  prevented  from  exercising  their  judgment  and  discre- 
tion in  making  remcnerative  rates  of  transportation  by  tbe  defendant  commis- 
sioners, under  pain  of  the  severe  penalties  prescribed  by  the  railroad  commission 
law.  Act  Tex.  April  8,  1891.  Ojmplainants  claimed  that  this  act  was  in  violation 
of  tbe  constitution  of  tbe  United  States,  and  prayed  an  order  enjoining  tbe  commis- 
sioners from  putting  or  continuing  in  effect  any  schedule  of  rates  prescril>ed  by 
them,  and  restraining  them  and  the  attorney  general  from  sning  for  any  penalties, 
or  otherwise  enforcing  the  provisions  of  the  act.  Held,  that  complainants  showed 
a  Bufflcient  interest  in  the  roads  to  entitle  them  to  maintain  the  suits. 

8.  SiXB— RioHT  TO  Bub  in  Fidsbai.  Coukts — CoixusioK. 

A  suggestion  of  collusion  between  complainants  and  defendant  railroad  com- 
panies in  bringing  the  suits  was  without  merit,  for  whether  or  not  the  companies 
themselves  could  sue  under  section  6  of  the  act,  and  obtain  all  tbe  relief  compl^n- 
ants  are  entitled  to,  the  latter  are  entitled  to  enforce  their  rights  in  the  national 
conrta;  and  tliat  right  is  not  affected,  even  if  there  was  a  previous  understanding 
between  them  and  tbe  railroad  companies  that  relief  would  be  more  speedily  and 
effectually  obtained  in  the  federal  courts. 

&  Same— Fixing  Ratbs— Notice — Due  Pbocess  of  Law. 

Under  section  4  of  the  act,  which  provides  that  the  commission  shall  give  notice 
and  hearing  to  the  railroads  affected  before  establishing  any  rates,  the  commissioti 
sent  oat  notices  to  all  the  railroads  in  Texas  that  on  a  specified  date  they  would  be- 
gin tlw  classification  of  freights  and  tbe  fixing  of  rates.  On  that  day  the  repre- 
sentatives of  the  railroads  appeared,  and  for  several  days  the  question  of  classifica- 
tion and  rates  was  discussed  in  general,  but  no  particular  rates  or  changes  from 
existing  rates  were  proposed.  Thereafter,  and  without  further  hearing,  the  com- 
mission proceeded  to  prescribe  ratea  from  time  to  time  and  put  them  in  force. 
Held,  that  these  proceedings  did  not  constitute  "due  process  of  law, "  and  the  rates 
fixed  were  void,  under  constitution  of  the  United  States. 

4,  BAMB— COHSTITOTIONAI.  LaW. 

Section  5  of  the  act  provides  that,  "in  all  actions  between  private  parties  and  rail- 
way companies  brought  under  this  law,  the  rates,  charges,  orders,  regnlations,  and 
classifloations  pre8crit>ed  by  said  commission  before  the  institution  of  sucb  action 
shall  be  held  conclusive,  and  deemed  and  accepted  to  be  reasonable,  fair,  and  just, 
and  in  sucb  respects  shall  not  be  controverted  therein  upUI  finally  found  otherwise 
in  a  direct  action  brought  for  that  purpose  in  the  manner  prescribed  by  sections  6 
and  7  thereof. "  Section  8  provides  for  actions  by  railroad  companies  against  the 
commissioners  for  the  purpose  of  testingthe  reasonableness  of  the  rates  prescribed, 
and  section  7  declares  that  in  all  such  actions  the  burden  shall  be  upon  the  com- 
panies to  show  that  such  rates  are  unreasonable  and  unjust.  Held,  that  section  \ 
and  all  other  provisions  of  the  law  which  tend  to  enforce  a  compliance  with  the  rates 
fixed  by  the  commission  irrespective  of  their  reasonableness,  or  tend  to  embarrass 
such  roads  as  seek  to  invoke  the  protection  of  the  federal  constitution  against  tbe 
taking  of  their  property  without  due  process  of  law,  are  unconstitutional. 

In  Equity.     Suits  for  injunction.     On  motion  for  temporary  injunc- 
tions.    Granted. 

v.6lF.no.9— 34 
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John  F.  Dillon,  E.  B.  KnMschniU,  H.  B.  Turner,  and  J(M  J.  McCook, 
for  complainants. 

W.  S.  Pierce,  J.  W.  Terry,  Alex.  G.  Cochran,  W.  W.  Perlnna,  and  R. 
S.  Lovett,  for  defendant  railway  companies. 

C.  A.  OuU)etsm,  Atty.  Gen.,  T.  J.  Bjoion,  and  Hy.  C.  Coke,  for  rail- 
road commission  of  Texas. 

McCoRMicK,  Circuit  Judge.  A  glance  at  the  public  history  of  rail- 
road interests  in  'lexas  will  help  us  to  see  the  true  state  of  the  issues 
joined  in  these  suits.  With  some  trifling  exceptions  near  the  gulf  coast, 
Texas  has  no  navigable  waters.  The  need  of  railroads  was  therefore  early 
felt.  When,  by  the  compromise  of  her  claims  to  the  Santa  Fe  territory, 
she  received  a  fund  which  she  dedicated  to  the  support  of  the  public 
free  schools,  she  adopted  the  policy  of  loaning  this  fund  to  aid  in  the 
construction  of  railroads,  taking  a  tirat  mortgage  lien.  She  also  passed 
u  general  law  extending  donations  of  land  to  aid  and  encourage  these 
necessary  highways.  And  February  7,  1854,  she  passed  a  general  law- 
providing,  among  other  things: 

"It  shall  be  lawful  for  the  legislature  at  any  lime  to  prescril)e  rates  to  be 
cliaigetl  fur  the  transportation  of  persons  and  property  upon  any  such  road, 
should  they  be  deemed  too  high,  and  may  exercise  the  same  power  every  ten 
years:  provided,  that  no  reduction  shall  be  made  unless  the  net  proflts  of  the 
company  for  tlie  previous  ten  years,  the  expenditures  of  the  company  b^ing 
bona  fl.de,  and  not  with  a  view  to  defeat  the  operation  of  this  section,  shall 
amount  to  a  sum  equal  to  12  per  cent,  per  annum  upon  its  capital  stock,  and 
then  so  as  not  to  reduce  the  future  probable  profit  below  the  said  per  centum. " 

These  enterprises  were  in  a  measure  suspended  during  the  civil  war, 
but  immediately  on  its  close  the  people  of  Texas  in  the  constitution 
adopted  in  1866  ordained  that — 

"A  well-regulated  system  of  internal  improvement  is  calculated  to  develop 
the  resources  of  the  state,  and  promote  the  happiness  and  prosperity  of  her 
citizens.  Therefore  the  legislature  shall  have  power  and  it  shall  be  its  duty 
to  encourage  the  same,  and  the  legislature  shall  have  power  to  guaranty  the 
bonds  of  railroad  compauies  to  anv  amount,  not  exceeding  in  any  case  the 
sum  of  »15,000  per  mile." 

Operation  under  this  constitution  was  suspended  by  the  passage  of 
the  reconstruction  measures  in  1867,  and  the  constitution  itself  was  su- 
perseded by  the  new  constitution,  which  went  into  full  effect  March  30, 
1870.  The  provision  quoted  from  the  constitution  of  1866  was  not  re- 
tained in  the  new  constitution.  Touching  this  subject  it  provides,  in 
article  10,  §  5: 

"All  public  lands  heretofore  reserved  for  the  benefit  of  railroads,  or  rail- 
way companies,  shall  hereafter  be  subject  to  locution  and  survey  by  any  gen- 
uine land  certificates." 

Section  6: 

"  The  legislature  shall  not  hereafter  grant  lands  to  any  person  or  petsons, 
nor  shall  any  certificate  of  land  be  sold  at  the  land  olRce,  except  to  actual  set- 
tlers upon  the  same,  and  in  lots  not  exceeding  160  acres." 
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This  was  speedily  amended  so  as  to  authorize  the  legislature  to  make 
grants  of  land  for  purposes  of  internal  improvements,  not  to  exceed  20 
sections  of  land  for  each  mile  of  conipleted  work,  in  aid  of  the  construc- 
tion of  which  land  may  be  granted.  Until  the  15th  of  August,  187G, 
there  was  in  Texas  no  general  law  providing  for  the  organization  of  rail- 
road cor|K>rations,  and  up  to  that  time  such  corporations  could  only  be 
created  by  an  act  of  the  legislature. 

Upon  the  complete  restoration  of  our  federal  relations  in  1870,  many 
active  individual  and  afisociated  promoters  of  railroad  enterprises  pressed 
their  projects  on  the  legislature.  The  field  was  new  and  large,  and 
many  grants  were  obtained,  some  of  which  were  afterwards  deemed  im- 
provident. In  1871  a  general  act  was  passed  to  authorize  countie!<, 
cities,  and  towns  to  aid  in  the  construction  of  railroads  and  other  works 
of  internal  improvement,  and  the  s:ime  or  like  active  promoters  as  those 
who  had  solicited  the  legislature  secured  donations,  loans,  or  subscrip- 
tions to  stock  to  their  various  projects  from  many  counties,  cities,  and 
towns  in  tlie  state,  said  aid  taking  the  shape  of  bonds,  as  provided  for  in 
this  act  and  in  subsequent  acts.  These  bonds  of  the  counties,  cities, 
and  towns,  as  well  as  the  bonds  of  the  railroads  themselves,  were  nego- 
tiable, and  came  to  be  held  largely  by  citizens  of  other  states,  or  bj' 
aliens;  and,  default  being  made  in  the  payment  of  interest,  much  litij.' i- 
tion  arose  thereon,  and  more  was  imminent  in  the  circuit  courts  of  the 
United  States.  Several  of  the  western  states  had  preceded  us  in  this 
career  of  progress,  and  the  bitter  controversy,  which  had  ripened  into 
what  are  popularly  called  the  "  Granger  Ciiaeti,"  was  raging,  ami  had  not 
been  settled  by  the  supreme  court  when  the  Texas  constitutional  con- 
vention— the  third  in  nine  years — met,  in  1875. 

The  constitution  then  framed,  and  which,  having  been  adopted,  went 
into  effect  April  18,  1876,  embraced  this  provision: 

"The  legislature  slukll  pass  laws  to  correct  abuses  and  prevent  unjust  dis- 
crimination and  extortion  in  tlie  rates  of  freight  and  passeuger  tariffs  on  the 
diffeient  railroads  in  this  state,  and  shall,  from  time  to  time,  pass  laws  estab- 
lishing reasonable  maximuiu  rates  of  charges  for  the  transportation  of  pas- 
sengers and  freight  on  said  railroads,  and  enforce  all  such  laws  by  adequate 
penalties." 

In  obedience  to  which  the  legislaiurc  did  pass  laws  establishing  max- 
imum rates  of  charge  for  transportation  of  passengers  and  freight  on  rail- 
roads, and  providing  that  any  railroad  charging  or  receiving  a  greater 
rate  shall  forfeit  and  pay  to  the  party  injured  thereby  a  penalty  of  $500, 
to  be  recovered  before  any  court  having  jurisdiction  of  the  amount,  in 
any  county  through  or  into  which  tlie  passenger  or  freight  may  have  been 
transported;  which  laws  are  still  in  force.  Several  parallel  and  com- 
peting lines  of  railroad  were  constructed  through  the  state  from  south  to 
north  and  from  east  to  west,  with  many  branches  and  dependent  or  in- 
dependent connecting  lines.  These  all  encountered  the  pecuniary  em- 
barrassments incident  to  the  construction  and  operation  of  new  roads  across 
an  undeveloi'^d  territory,  and  nearly  all  of  them  at  one  time  or  another, 
and  some  of  them  more  than  once,  had  to  submit  to  a  process  of  reor- 
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ganization  through  the  courts.  From  the  very  nature  of  the  case  and 
the  state  of  the  parties,  resort  was  usually  had  to  the  United  States  courts;. 
Receivers  were  aj>pointed  to  hold  and  operate  the  properties  pending  the 
progress  of  the  chancery  proceedings;  earnings,  beyond  necessary  operat- 
ing expenses,  were  concentrated  upon  much-needed  repairs  and  better- 
ments; and  for  this  purpose,  to  some  extent,  earnings  were  anticipated, 
and  even  the  corpus  of  the  property  charged  by  the  issuance  of  receivers 
certificates.  On  the  leading  lines  the  service  was  conspicuously  improved . 
The  bondholder  was  getting  no  interest.  He  was  either  an  alien  or 
was  &  citizen  of  another  state.  Traffic  increased.  Some  roads  com- 
pleted their  reorganization,  and  began  to  pay  interest  on  their  bonds. 

Railroad  operations  began  to  affect,  more  or  less  directly,  every  place 
and  every  person  in  the  state.  Systems  of  connecting  lines  were  devel- 
oped. Schedules  were  observed.  The  number  of  officers  and  employes 
came  to  attract  attention.  Many  claims  for  damsiges  for  personal  inju- 
ries or  other  causes  were  made  against  the  roads,  which  were  not  allowed, 
and  resort  was  had  to  the  law  courts.  Th6re  was  no  law  prohibiting 
champerty  in  this  state,  (^Benltmck  v.  Franklin,  38  Tex.  458,)  and  the 
rule  in  suits  for  damages  against  railroads  was  that  the  attorney  for  the 
plaintiff  had  only  a  contingent  fee,  generally  a  half  interest,  in  the 
amount  he  could  recover;  and  in  such  trials  before  juries  in  all  the  do- 
mestic trial  courts  the  argument  of  counsel  assumed  that  tone  of  elo- 
quent accusation  reasonably  to  be  expected  from  such  conditions.  The 
volume  of  accusation  soon  swelled  beyond  the  jury  box  and  the  cham- 
bers of  the  courts,  and  patriotic  and  ambitious  eloquence  began  to  fire 
the  popular  heart  with  its  fierce  phillippics  against  the  greed  of  asso- 
ciated wealth  and  of  corporate  power.  The  other  side  was  not  idle  or 
silent;  the  contest  between  the  adversary  parties  waxed  warm.  The 
legislature  was  their  Chseronea,  where  the  fight  was  furious.  The  leg- 
islature appeared  to  be  unequal  to  the  emergency.  Congress  had  estab- 
lished the  Interstate  commission.  A  dozen  or  more  states  had  estab- 
lished state  commissions.  The  call  here  was  for  a  commission.  One 
most  eminent  lawyer,  who  commanded  universal  respect,  who  had,  at 
a  venerable  age,  retired  to  a  chair  in  the  law  school  of  the  state  univer- 
sity, doubted  the  power  of  the  legislature,  under  our  existing  constitu- 
tion, to  establish  such  a  commission.  Yielding  to  this  authority,  the 
legislature  proposed  an  amendment  to  the  constitution  which  was  in- 
tended to  confer  that  power.  Its  adoption  was  at  once  made  a  party 
test  by  the  controlling  political  party  in  the  state.  Candidates  for  the 
legislature  and  for  all  the  state  offices  were  nominated  and  conducted 
their  canvass  with  reference  to  it.  Its  adoption,  and  its  immediate  sub- 
sequent enforcement,  was  the  issue  which  overshadowed  all  other  issues. 
At  the  election  held  the  5tli  of  November,  1890,  it  was  carried,  and  its 
friends  elected  by  the  usual  Texas  majority  of  100,000  or  more. 

On  the  7th  of  March,  1887,  the  supreme  court  had  decided  the  case 
of  Robbim  v.  Taxhig  Dist.,  120  U.  S.  489,  7  Sup.  Ct.  Rep.  592,  hold- 
ing  what  is  popularly  known  as  the  "drummer's  tax"  to  be  unconsti- 
tutional.   A  similar  tax  was  being  enforced  by  criminal  process  against 
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delinqaents  in  this  state,  and  our  state  court  of  last  resort,  on  the  22d 
of  June,  1887,  in  a  well-considered  opinion,  declined  to  yield  its  own 
convictions  to  the  authority  of  the  RMmu  Cage,  and  refused  to  enlarge 
a  prisoner  held  for  the  nonpayment  of  said  tax.  Ex  parte  Asher,  23  Tex. 
App.  662,  5  S.  W.  Rep.  91.  The  prisoner  sued  out  a  writ  of  error  to 
the  supreme  court.  On  the  hearing  in  that  court  the  present  governor, 
then  attorney  general,  appeared  on  behalf  of  the  state  of  Texas,  and 
made  an  oral  argument.  The  supreme  court  was  not  able  to  distin- 
guish the  Texas  tax  from  the  one  involved  in  the  Robbim  Case,  and  on 
the  authority  of  the  Robbim  Case  and  of  Leloup  v.  Mobile,  127  U.  S.  640, 
8  .Sup.  Ct.  Rep.  1380,  reversed  the  judgment  of  the  Texas  court,  and 
discharged  the  prisoner.  Asher  v.  Texas,  128  U.  S.  129,  9  Sup.  Ct. 
Rep.  1.  The  United  States  judges  in  Texas  were  controlled  by  the  de- 
cision in  the  Robbina  Case  from  the  time  it  was  announced.  On  the 
24th  of  March,  1890,  the  supreme  court  decided  the  case  of  Chicago,  M. 
<C;  St.  P.  R.  v.  Minnesota,  134  U.  S.  418,  10  Sup.  Ct.  Rep.  462.  On 
January  13,  1891,  the  twenty-second  legislature  met.  On  the  21st  day 
of  that  month  the  governor  in  his  general  message  addressed  them  in 
this  language  on  the  subject  of  "Federal  Officers:" 

"In  her  independent  autonomy  Texas  should  be  sovereign  and  free  in  the 
management  of  her  own  domestic  affairs.  CJordially  and  with  pride  she  claims 
and  feels  an  interest  in  the  federal  union,  as  one  of  its  important  members. 
In  all  the  powers  delegated  to  it  she  cheerfully  joins,  to  the  end  that  the  gen- 
eral government  may  be  honored  and  respected  within  its  legitimate  sphere. 
In  the  administration  of  her  own  affairs  she  expects  and  demands  recognition 
and  respect.  Por  many  years  past  the  people  have  been  terrorizpd  by  the 
judicial  arm  of  that  government,  not  for  offenses  they  have  committed,  but 
because  they  dread  the  menace  of  arbitrary  power  that  so  often  threatens 
their  liberties.  Removed  so  far  from  the  seat  of  government,  it  is  difficult 
for  the  highest  officers  and  courts  to  fully  understand  the  frequent  outrages 
indicted  upon  the  innocent  people  of  this  state  by  inferior  olticers  and  the 
subordinate  federal  judiciary.  *  *  •  The  gracious  writ  of  Aa&«a«oorpu« 
has  been  abused  more  than  one  time  by  a  federal  judge  to  obstruct  the  col- 
lection of  state  revenues,  or  in  releasing  citizens  held  in  obedience  to  the  or- 
ders or  warrants  of  state  courts,  whose  rights  could  have  been  asserted 
through  the  regular  channels  of  the  state  judiciary.  Some  of  the  railroads 
have  been  placed  and  held  in  the  hands  of  receivers  long  beyond  the  term 
prescribed  by  our  state  laws,  and  occasionally  are  operated  by  nonresident  re- 
ceivers under  the  orders  of  federal  judges  in  other  states.  With  respect  to 
such  property  the  decrees  and  opinions  of  the  state's  highest  courts  are  held 
for  naught  and  in  contempt,  to  the  injury  of  the  citizens  and  the  humiliation 
of  the  people.  Several  of  these  roads,  without  foreclosure  proceedings,  have 
been  permitted  to  increase  their  incumbrances  to  the  detriment  of  the  public 
and  lawful  creditors  without  check  or  hindrance,  and  from  all  appearances, 
to  an  ordinary  citizen  or  skillful  observer,  as  he  learns  of  the  exorbitant  fees 
and  salaries  paid  to  useless  officers  in  the  apparent  indulgence  of  favoritism 
and  nepotism,  the  connection  of  the  judges  and  officers  with  the  receiverships 
and  roads  would  demand  investigation.  «  «  «  Honorable  exceptions  to 
all  such  misconduct  among  federal  officers  exist  in  this  state.  They  are  well 
known  and  fully  appreciated  by  the  public.  In  view,  however,  *  «  * 
of  tbe  peculiar  conditions  surrounding  the  railway  management  of  the  state. 
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and  of  the  utter  indifference  tlmt  seems  to  have  been  shown  by  some  of  them 
to  the  state  and  her  courts  and  officers  in  the  administration  of  public  afTaii's, 
the  time  has  doubtless  come  when  duty  would  impel  <iction  on  the  part  of  the 
state  at  her  own  expense  to  have  all  such  matters  investigated,  to  the  end 
that  the  guilty  may  be  exposed  and  punished,  and  all  stains  created  by  such 
suspicions  removed  from  the  innocent.  The  citizen  would  be  helpless  in  a 
contest  w:th  such  officers,  but  the  state  is  amply  able  to  enter  into  it  and 
stand  the  cost.  If  wrongs  have  been  done  by  any  federal  officer  to  the  dig- 
nity of  our  state,  there  are  tribunals  before  which  he  can  be  carried,  and  jus- 
tice suitably  administered  to  him.  In  view  of  the  premises,  yoor  honorable 
bodies  are  respectfully  requested  to  place  a  suitable  appropriation  at  the  com- 
mand of  the  executive  for  use  in  defraying  the  expenses  of  all  necessary  pros- 
ecutions in  the  protection  of  her  rights  in  all  respects  a.s  a  sovereign  state." 
House  Jour.  22d  Leg.  Tex.  pp.  114,  115. 

The  railroad  commission  law,  set  out  in  full  in  the  margin,  was  en- 
acted and  approved  April  3, 1891.' 

The  original  bills  in  these  suits  were  filed  on  the  30th  of  April,  1892, 
and  notice  given  that  complainants  would  present  their  motions  for 
hearing  before  me  at  Dallas,  Tex.,  on  the  IGtii  of  May,  1892.  Be- 
fore the  day  set  for  hearing  arrived,  I  advised  counsel  that  I  could  not 
hear  the  motions  at  Dallas  on  the  16th  of  May,  but  would  hear  them  at 
New  Orleans,  where  I  would  have  the  aid  of  the  senior  circuit  judge,  on 
the  23d  of  May.  At  the  solicitation  of  the  defendant  the  attorney  gen- 
eral, the  time  for  the  hearing  was  postponed,  and  the  motions  reset  to 
be  heard  at  New  Orleans  on  the  23d  of  June,  and  again  at  his  request 
a  further  postponement  was  allowed  and  the  hearing  set  for  July  20th, 
at  Dallas,  Tex.,  at  which  last-named  date  and  place  tlie  hearing  began 
and  continued  from  day  to  day,  until  and  including  the  30th  of  July. 

Nine  eminent  lawyers  of  distinguished  reputation  for  ability  and  learn- 
ing, each  of  whom  showed  a  complete  mastery  of  the  essential  features 
of  the  whole  record,  and  a  minute  and  perfect  knowledge  of  the  details 
of  the  part  to  which  he  specially  addressed  his  argument,  were  heard 
without  limit.  The  record  is  large, — bills,  answers,  exhibits,  affidavits, 
a  burden  for  two  strong  men,  I  observed,  when  it  was  brought  to  me. 
The  learning  of  the  legal  profession  was  exhausted  in  the  citations  of 
authority  and  the  reasoning  of  the  experience<i  and  skillful  solicitors. 
I  was  specially  requested  to  consult  and  carefully  consider  the  references 
to  over  50  volunies,  which  were  furnished  me  with  the  record.  The 
gravity  of  the  case  must  tax  the  faculties  of  a  single  judge,  and  the  re- 
sponsibility of  correctly  weighing  it  might  well  appall  his  perceptions 
and  judgment,  but  for  the  fact,  alluded  to  by  the  attorney  general  when 
he  said,  in  his  oral  argument,  "this  case  will  go  to  the  supreme  court." 

The  most  vital  question  involved  has,  from  the  19th  day  of  June, 
1215,  (we  need  not  go  beyond  that  date,)  engaged  tlie  supreme  atten- 
tion of  English-speaking  people.  The  principle  underlying  it  is  the 
bedrock  of  our  civilization,  older  and  stronger  than  our  written  consti- 
tutions, state  or  national,  but  well  expressed  in  both.     Its  application 

'S«e  note  at  eud  of  case. 
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to  issues  similar  to  those  here  made  has  been  so  fully  considenxl  of  late 
years  by  the  supreme  court,  and  so  elaborately  discussed  in  their  opin- 
ions, as  to  forbid  anything  more  than  a  reference  to  their  latest  decisions. 

As  stated  in  the  brief  of  one  of  their  counsel,  the  two  trust  compa- 
nies, complainants,  are  trustees  of  various  mortgages  executed  by  the 
several  defendant  railway  companies  to  secure  bonds  issued  by  those 
companies,  respectively.  The  individual  defendants  are  Reagan,  Mc- 
I,ieati,  and  Foster,  who  were  appointed  and  qualified  as  commissioners 
in  the  manner  prescribed  in  section  1  of  the  Texas  railroad  commission 
act.  These  defendants  organized  the  said  commission  on  tlie  10th  of 
June,  1891,  from  which  date  they  have  assumed  to  be  and  to  act  as  the 
railroad  conmiission  of  Texas,  and  are  exercising  and  claiming  to  ex- 
ercise all  the  powers  and  functions  conferred,  or  purporting  to  be  con- 
ferred, by  the  said  act  upon  the  said  railroad  commission.  They  have 
established  and  undertaken  to  enforce,  in  respect  of  all  the  defendant 
railway  companies,  such  rules  and  rates,  and  have  made  and  are  en- 
forcing the  other  orders,  as  set  forth  in  the  bills  of  complaint,  and  Ex- 
hibit C,  thereto  attached. 

The  defendant  railway  companies  have  filed  cross  bills  in  the  several 
cases.  The  bills  and  cross  bills  raise  substantially  the  same  questions. 
One  ground  for  relief  presented  by  the  bills  is — 

"That  the  tariffs,  schedules,  and  orders  of  the  commission,  viewed  as  laws 
enacted  under  the  power  delegated  by  the  legislature,  are  uncoustitutional  and 
void,  because  the  tariffs,  schedules,  and  orders  established  by  the  conainission, 
complained  of  in  the  bills  of  complaint,  are  unreasonably  low  and  confisca- 
tory." 

Another  ground  is: 

"The  railroad  commission  act  of  the  legislature  of  Texas,  in  the  respects 
complained  of  in  the  bills  of  complaint,  is  unconstitutional  and  void,  because 
(1)  it  purports  to  confer  upon  the  commission  power  and  authority  to  estab- 
lish the  tariffs,  schedules,  and  orders  above  recited;  (2)  it  denies  to  railway 
companies  tbe  right,  in  suits  for  damages  and  penalties  denounced  by  the  act, 
to  interpose  tlm  defense  that  the  tariffs,  schedules,  or  orders  of  the  coramis- 
siOD,  with  respect  to  the  violation  of  which  said  damages  or  penalties  may  be 
claimed,  are  unreasonable  and  void,  and  in  such  suits  it  denies  to  the  rail- 
way companies  the  right  to  a  judicial  inquiry  in  this  behalf,  thereby  denying 
to  railway  companies  subject  to  the  act  the  equal  protection  of  the  laws,  and 
subjecting  them  to  conditions  under  which  they  are  deprived  of  their  property 
without  due  process  of  law." 

The  relief  prayed  in  these  motions  is  a  temporary  injunction,  until 
the  hearing  against  the  railway  company,  from  putting  or  continuing  in 
effect  the  tariffs,  circulars,  or  orders  of  the  commission,  and  restraining 
the  defendants  constituting  the  comiiiission,  and  the  defendant  Culberson, 
and  all  other  persons,  from  instituting  or  causing  to  be  instituted  suits 
contemplated  by  the  act  for  the  enforcement  of  any  claims  arising  out 
of  its  provisions,  or  out  of  any  of  the  tariffs,  circulars,  and  orders  prescribed 
by  the  comnaission,  and  enjoining  the  commission  from  making  or  de- 
livering to  the  railway  companies  any  further  tariffs,  circulars,  or  orders. 

The  contentions  of  the  defendants  Reagiin,  McLean,  and  Foster  and 


Digitized  by 


Google 


-536  FEDERAL  EEPORTER,  Vol.  51, 

Culberson,  as  far  as  deemed  material  to  notice,  are  (1)  that  the  bills  do 
not  show  the  right  of  the  complainants  to  sue;  (2)  that  the  suits  are  be- 
lieved to  be  collusive  and  preagreed  as  to  the  defendant  railway  company; 
(3)  that  as  to  these  defendants  the  suits  are  really  against  the  state. 

It  is  apparent  from  the  whole  record  and  the  conduct  of  this  hearing 
that  the  controversy  is  not  between  complainants  and  the  railways,  but 
between  the  railways  and  the  other  defendants.  The  bills  of  complain- 
ants and  the  answer  and  cross  bills  of  the  railways,  and  the  arguments 
of  their  counsel,  show  that  there  is  no  such  element  of  collusion  in  these 
cases  as  can  prejudice  the  rights  of  complainants  to  sue.  The  cases  cited 
and  pressed  by  counsel  for  defendants  on  this  point  are  plainly  different 
from  the  cases  here.  The  complainants  here  show  equitable  interest  in 
the  fair  earnings  of  the  roads;  they  show  actual  ownership  and  posses- 
sion of  the  mortgage  securities  of  the  roads,  both  of  which  they  allege 
are  being  irreparably  Kijrtred  and  threatened  with  destrnction  by  the  de- 
fendants; they  show  that  the  railways  are  willing  and  want  to  meet  all 
their  obligations  as  mortgagors  in  possession,  but  that  said  railways  are 
coerced  by  the  defendants,  armed  with  the  railroad  commission  act,  and 
the  directors  cannot  exercise  their  judgment  and  discharge  their  duty  as 
they  should  and  would  but  for  said  coercion. 

It  may  be  that  the  railway  companies  could,  under  section  6  of  the 
railroad  commission  law,  or  without  the  authority  of  that  section,  have 
brought  these  suits  and  obtained  all  the  relief  to  which  the  complain- 
ants are  entitled  against  the  other  defendants,  or  it  may  be  that  they 
coald  not.  If  they  could  not,  that  would  only  be  one  additional  reason 
why  the  complainants  should  sue;  and,  if  the  railways  could  have  so 
sued,  that  would  be  no  reason  for  denying  the  complainants  any  right, 
even  if,  as  seems  to  be  hinted  rather  thali  charged,  the  railways  couhl 
only  have  resorted  to  the  state  courts;  and  that  there  was  a  previous  un- 
derstanding between  the  complainants  and  the  railways  that  the  relief 
complainants  desired  and  believed  themselves  entitled  to  receive,  would 
be  more  likely  to  be  speedily  and  adequately  extended  in  the  national 
courts.  It  was  to  meet  such  cases  that  the  national  courts  were  estab- 
lished. In  them  parties  "may  hope  to  escape  the  local  influences  which 
sometimes  disturb  the  even  flow  of  justice."  Daoia  v.  Oray,  16  Wall. 
221. 

What  has  already  been  said  expresses  suflScienUy  my  view  as  to  the 
suggestion,  and  the  authority  in  its  support,  that  the  injury  inflicted  and 
threatened,  if  any,  was  done  and  directed  to  the  mortgagor  in  possession, 
and  is  too  remote  to  give  the  complainants  the  right  to  sue.  It  may  be 
conceded  that  there  is  no  express  decision  of  the  supreme  court  or  of 
other  courts  of  authority  on  this  question,  but  as  to  this  point  the  case 
of  Peik  v.  Railway  Co.,  in  94  U.  S.  164,  is  substantially  the  same  as 
these  cases.  That  case  was  strongly  controverted.  Lawyers  of  the 
highest  national  reputation  argued  it  elaborately  aud  at  great  length  in 
the  supreme  court.  The  same  question  was  involved  in  the  case  of 
StoM  V.  2Vm«(  Cb.,  116  U.  S.  307,  6  Sup.  Ct.  Rep.  334,  388, 1191;  and, 
while  the  failure  to  raise  or  notice  this  question  in  the  progress  and  de- 
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cision  of  those  cases  prevents  their  being  relied  on  as  authority  on  this 
point,  the  fact  that  it  was  not  raised  or  noticed  is  persuasive  in  the  direc- 
tion of  the  inclination  of  my  judgment  in  this  case  that  complainants 
show  a  right  to  sue. ,  The  case  of  Murdoch  v.  Woodson,  persuades  to  the 
same  condusion.     2  Dill.  188  et  seq. 

As  to  the  contention  that  these  are  suits  against  the  state,  it  seems 
clear  to  me  that  the  latest  decisions  of  the  supreme  court  settle  that  ques- 
tion against  the  defendants.  In  Peanwjer  v.  MeCminanghy,  140  U.S.  1, 11 
Sup.  Ct.  Rep.  699,  the  construction  and  application  of  the  eleventh 
amendment  is  fully  discussed,  the  earlier  decisions  reviewed,  their  doc- 
trine extracted,  and  the  line  clearly  marked  between  those  cases  against 
state  ofiBcers  which  are  suits  against  the  state  in  the  sense  of  that  amend- 
ment and  those  which  are  not,  and  these  cases  come  plainly  within  the 
latter  class.  As  suggested  to  the  counsel  at  the  hearing,  we  cannot  rea- 
son against  the  authority  of  the  supreme  court,  nor  give  it  additional 
weight  by  our  indorsement  or  argument.  Where,  as  in  the  case  last 
cited,  that  court  has  construed  the  earlier  cases  and  announced  the  rule, 
the  limit  of  our  office  is  to  arrive  at  the  right  in  the  cases  on  trial  by 
that  rule.  And  it  appears  to  nie  not  to  admit  of  question  that,  on  the 
authority  of  that  case,  these  are  not  suits  against  the  state,  within  the 
meaning  of  the  eleventh  amendment. 

We  come  now  to  consider,  have  the  complainants  made  out  their  case? 
Are  the  rates  being  enforced  against  the  railways  unreasonably  low  and 
confiscatory?  Is  their  property  being  taken,  or  threatened  with  being 
taken,  without  due  process  of  law,  or  are  they  denied  the  equal  protec- 
tion of  the  laws?  And,  if  so,  what  measure  of  relief,  if  any,  can  this 
court  now  extend  to  the  original  and  cross  complainants? 

From  the  sworn  pleadings,  the  exhibits,  affidavits,  and  unquestioned 
statements  of  honorable  counsel  conversant  with  the  facts  made  dur- 
ing the  argument  in  open  court  on  the  hearing  of  these  motions,  I  draw 
my  conclusions  of  fact  touching  the  matters  now  deemed  material.  On 
these  essential  issues  the  complainants  and  cross  complainants  have  of- 
fered the  affidavits  of  the  present  or  former  chief  officers  and  employes  of 
the  companies, — witnesses  most  convcrsr.nt  with  the  facts,  and  with  re- 
gard to  many  of  whom  the  defendant  the  attorney  general,  in  his  able 
oral  argument,  was  candid  enough  and  generous  enough  to  say:  "I  know 
them;  they  are  respectable  gentlemen,  of  high  character,  who  would  not 
and  could  not  willfully  make  a  false  statenient." 

In  the  race  to  occupy  territory,  or  to  avail  of  the  state's  donations  of 
land,  or  to  get  a  basis  for  the  issuance  and  placing  of  their  bonds,  or  to 
meet  the  crying  want  of  communities  along  their  projected  lines,  or  for 
one,  or  more,  or  all  of  these  considerations,  the  defendant  railways  hur- 
ried the  construction  of  their  lines,  and  opened  them  for  business  in  a 
green  and  unfinished  conditiou,  with  unseasoned  roadbeds,  tics,  rails, 
culverts,  and  bridges,  and  rolling  stock  not  adequate  to  move  or  bear 
the  weight  of  their  present  traffic,  and  with  very  little  terminal  and  way- 
station  equipment.  That  in  large  sections  of  the  state  through  which 
these  railways  pass,  the  most  fertile,  fully  occupied,  and  developed,  and 
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furnishing  the  bulk  of  their  domestic  freight  and  passenger  traffic,  the 
character  of  the  soil  is  such  as  renders  it  extremelj'  difficult  and  expen- 
sive to  construct  and  to  maintain  a  sound  roadbed,  and  to  keep  the  tics 
on  top  of  it;  time  and  use  and  constant  large  additions  to  the  dump 
being  required,  and  these  not  alwaj's  efficient.  That  the  cost  of  con- 
struction and  equipment  up  to  the  time  when  these  roads  were  respec- 
tively opened  for  business  was  far  short  of  the  proper  cost  of  their  plant 
as  it  exists  to-day.  That  this  proper  cost  of  their  plant  as  it  exists  to- 
day exceeds,  in  the  case  of  each  of  these  railways,  the  amount  of  its 
bonded  indebtedness.  Tliat  tliese  roads  cou]<l  be  duplicated  only  by 
going  through  a  similar  process  of  seasoning,  and  that  even  with  the 
present  reduced  market  value  of  much  of  the  construction  and  equip- 
ment material,  and  the  advantages  of  transportation  of  the  same  to  inte- 
rior points,  which  existing  roads  would  furnish,  such  duplicates,  with 
equal  right  of  way,  roadbed,  track,  rolling  stock,  terminal  and  way-sta- 
tion facilities,  could  not  be  acquired  and  constructed  now  for  less  money 
than  these  roads  have  cost.  That  the  earnings  of  these  roads  have  not 
been  diverted  to  improper  uses.  That  their  regular  rates  for  passengers 
have  been  the  maximum  allowed  by  statute,  and  they  have  charged  and 
received  for  the  carriage  of  freight,  within  the  maximum  allowed  by  law, 
such  rates  as  the  commercial  and  competitive  conditions' would  permit 
and  the  particular  commodity  would  bear.  That  said  rates  have  always 
been  much  lower  than  rates  and  charges  for  like  transportation  of  like 
articles  prior  to  the  opening  of  said  roads.  That  none  of  tliese  railways, 
except  the  Gulf  Company,  and  it  ordy  once  eight  years  ago,  has  ever 
paid  any  dividend  on  its  stock.  Four  of  these  railways  have  had  to  sub- 
mit to  the  process  of  reorganization  under  foreclosure  proceedings,  two 
of  them  the  second  time,  and  the  Gulf  Company,  which  has  so  far  es- 
caped this  ordeal,  "now  owes  a  floating  debt,  including  unpaid  interest 
coupons,  of  upward  of  $3,300,000." 

I  adopt  from  the  brief  of  complainants'  counsel  this  statement,  which 
I  have  found  to  be  accurate: 

"With  inconsiderable  exceptions,  not  resulting  in  increased  revenuee,  the 
commission  has  reduced  every  tarilT  which  it  touched.  The  facts  established 
by  the  proof  in  each  case  may  be  thus  summarized: 

"the  TEXAS  A  PACIFIC  CASE. 

"(1)  The  rates  fixed  by  the  operation  of  prevailing  commercial  and  com- 
petitive conditions,  and  in  elTect  at  tlie  time  when  the  series  of  reductions  in- 
augurated by  the  commission  was  commenced,  were  so  low  and  inadequate 
tliat  this  con}pany,  after  the  payment  of  the  expenses  of  operation  and  repairs 
and  the  cost  of  necessary  betterments  and  equipment,  was  unable  toearn  more 
than  the  interest  on  its  prior  and  fixed  mortgage  indebtedness,  namely,  5 
per  «^nt.  on  an  indebtedness  of  dl7>182.60  per  mile  of  road  operated,  equiva- 
lent to  6  per  cent,  on  only  $14,318.50  per  mile  of  road  operated.  These  earn- 
ings excluded  the  possibility  of  payment  of  interest  on  the  company's  second 
mortgage  income  bonds,  or  of  any  dividend  on  its  stock. 

"(2)  The  actual  loss  to  defendant  from  the  application  of  the  commission's 
rates  to  the  volume  of  business  transacted  from  the  time  when  these  rates 
were  declared  to  be  effective  until  the  31st  day  of  March,  1892,  (about  seven 
months,)  has  aggregated  the  sum  of  $212,721.61,  the  entire  loss  being  in  net 
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revenue.  The  property  of  this  company  was  in  the  hands  of  receivers  during 
the  years  1885-1888.  in  suits  to  foreclose  its  mortgages,  and  was  restored  to 
the  company  in  the  latter  year,  after  a  reorganization  of  its  indebtedness  in- 
volving heavy  losses  to  its  security  holders  and  a  substantial  reduction  of  its 
tixed  charges.  Its  stockholders  were  compelled  to  contribute  an  assessment 
of  10  per  cent,  upon  the  pitr  value  of  their  stock,  aggregating  about  83.000,- 
000.  This  amount— this  new  capital — was  expended  upon  the  property  in  its 
improvement,  betterment,  reconstruction,  and  equipment,  and  the  necessnry 
cost  of  reorganization. 

"the  cotton  belt  cases. 
"(St.  Ix)uis  .Southwestern  of  Texas  and  Tyler  Southeastern.) 

'(1)  These  companies  did  not  take  possession  of  their  respective  properties 
until  June  1,  1891,  and  hence  the  nites  prevailing  prior  to  the  announcement 
of  the  commission's  tariffs  affected  them  only  during  the  light  summer  months 
of  June,  July,  and  August,  and  apart  of  the  month  of  September,  1891. 

"(2)  Under  the  rates  establish«Kl  by  the  railroad  commission,  these  com- 
panies are  not  able  to  earn  necessary  operating  expenses.  The  earnings 
of  the  St  Louis  Southwestern  of  Texas  for  the  eleven  months  ending  April 
30, 1892,  fell  short  of  providing  for  necessary  expenses  of  openition  by  the 
sum  of  $29, 172.66.  The  earnings  of  the  Tyler  .Southeastern  Company  for 
the  same  period  fell  short  of  providing  for  necessary  expenses  of  operation  by 
the  sum  of  S43, 851.99.  Both  of  these  companies  have  been  compelled  to  bor- 
row money  to  cover  the  deficit  in  their  earnings  to  meet  operating  expenses, 
and  to  provide  for  the  interest  on  their  (ixed  mortgage  obligations.  The  St. 
Louis  Southwestern  of  Texas  owes  a  floating  debt  of  over  $275,000,  and  the 
Tyler  Southe.istern  of  over  #43,000,  incurred  for  these  purposes.  The  prop- 
erties of  these  companies  were  purchased  by  them  in  the  early  part  of  1891 
upt>n  sales  under  suits  to  foreclose  the  niort>;ages  of  their  predecessor  com- 
panies, the  St.  Louis,  Arkansas  &  Texas  Uaihvay  Company  of  Texas  and  the 
Kansas  &  Gulf  Short  Line.  The  new  companies  were  organized  on  a  basis  of 
largely  decreased  fixed  charges. 

"the  international  &  GREAT  NORTHERN   CASES. 

"(1)  Tlie  rates  fixed  by  the  operation  of  commercial  and  competitive  con- 
ditions, and,  in  effect,  at  the  time  when  the  series  of  reductions  inaugurated 
by  the  commission  wsis  commenced,  were  so  low  and  inadequate  that  this 
company,  after  the  payment  of  the  expenses  of  operation,  was  unable  to  earn 
the  interest  upon  either  class  of  its  bonds.  For  the  year  ending  December 
31,  1891,  its  net  or  surplus  earnings  amounted  to  1^143,637,  or  S34,003  less 
than  the  interest  charge  upon  its  lii-st  mortgage  bonds.  These  net  earnings 
would  only  suHice  to  pay  an  intere.st  charge  of  6  per  cent,  upon  89,540.67  per 
mile  of  road  owned  and  operated  by  the  company.  F,or  the  three  months 
ending  March  31,  1892,  the  necessary  operating  expenses  of  the  road  exceeded 
its  earnings  by  the  sum  of  S80, 109.09. 

"(2)  The  actual  loss  to  this  railroad  from  the  application  of  the  commis- 
sion's ratm  to  the  volume  of  business  actually  transacted  from  the  time  when 
these  rates  were  declared  to  be  effective  until  the  31st  day  of  March,  1892, 
(about  seven  months, )  shows  a  greater  loss  than  at  the  rale  of  8200,000  per  an- 
num. For  upwards  of  three  years  last  past  the  railroad  and  property  of  this 
company  had  been  in  the  hands  of  receivers  appointed  by  the  district  court  of 
Smith  county,  Tex.  Hy  reason  of  the  insuHlciency  of  its  earnings,  the  rail- 
road company  was  nnable  to  pay  the  interest  upon  its  first  and  second  mort- 
gage bonds  during -the  year  1889  and  subsequent  years.  In  January,  lii92. 
the  defaulted  interest  upon  its  first  mortgage  bonds  amounted  to  $1,441,720, 
and  upon  its  second  mortgage  bonds  to  81,269,720.  In  that  month  an  agree- 
ment of  reorgani>;ation  was  entered  into  between  the  company  and  its  secu- 
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rity  holders,  involving  the  funding  of  all  defaulted  interest,  and  the  redac- 
tion of  all  future  interest  upon  the  second  mortgage  bonds,  and  thn  deferred 
payment  of  a  part  of  the  defaulted  interest  upon  the  first  mortgage  bonds. 
The  stockholders  of  the  company  were  compelled  to  contribute  new  capital 
to  the  amount  of  over  $1,000.000, — about  11  per  cent,  upon  the  par  value  of 
the  outstanding  capital  stock  of  the  company. 

"THE  GULF,  OOLOUADO  &  SANTA  FE  CASE. 

"(1)  The  rates  fixed  by  the  operation  of  prevailing  commercial  and  com^ 
petitive  conditions  in  eCTect  at  the  time  when  the  series  of  reductions  inaugu* 
rated  by  the  commission  was  commenced  were  so  low  and  inadequate  tliat 
this  company,  after  the  payment  of  the  expenses  of  operation  and  repairs 
and  the  cost  of  necessary  betterments  and  equipment,  has  been  unable  to 
earn  the  interest  upon  its  first  mortgage  bonds,  such  earnings  falHng  short 
in  the  year  ending  June  30,  1891,  of  an  amount  sufficient  to  meet  such  inter- 
est in  the  sura  of  $2S9.906.81.  These  earnings  excluded  the  possibility  of 
payment  of  any  interest  on  the  company's  second  mortgage  bonds  or  of  any 
dividend  upon  its  stock. 

"(2)  The  actual  loss  to  this  company  from  the  application  of  the  commis- 
sion's rates  to  business  actually  transacted  for  the  eight  montlis  ending  fel)- 
ruary  29,  1892,  in  comparison  with  the  same  period  ending  February  28, 
1891.  aggregates  the  sum  of  about  $300,000.  The  bonds  of  this  company  are 
issued  at  the  rate  of  $12,000  per  mile  of  first  mortgage  bonds;  $8,000  per 
mile  of  second  mortgage  bonds;  total,  $20,000  per  mile  of  road  owned  by  the 
company.  In  order  to  obtain  the  sums  of  money  to  defray  the  cost  of  neces- 
sary betterment,  improvement,  and  equipment  of  its  property,  and  to  meet 
the  deficits  of  earnings  to  pay  the  operating  expenses  and  interest  on  bonds, 
this  company  has  been  compelled  to  borrow  large  sums  of  money,  and  it  now 
owes  a  floating  del>t  incurred  for  these  purposes,  including  unpaid  interest 
coupons,  of  upward  of  $3,300,000." 

That  each  of  said  railways  put  the  commission  tariffs  complained  of 
in  effect  on  its  lines  under  protest  and  under  coercion  of  the  severe  pro- 
visions relating  to  suits  against  it  for  damages  and  penalties  should  it 
refuse  or  fail  to  so  put  them  in  effect.  That  the  number  of  suits  to 
which  they  would  otherwise  daily  become  liable  amounted  to  many 
hundred. 

"The  legislature  has  power  to  fix  rates,  and  the  extent  of  judicial  in- 
terference is  protection  against  unreasonable  rates."  Railivay  Co.  v. 
WeUman,  143  U.  S.  344,  12  Sup.  Ct.  Rep.  400.  "The  question  of  the 
reasonableness  of  a  rate  of  charge  for  transportation  by  a  railway  com- 
pany, involving,  as  it  does,  the  element  of  reasonableness,  both  as  re- 
gards the  company  and  as  regards  the  public,  is  eminently  a  question 
for  judicial  investigation,  requiring  due  process  of  law  for  its  determina- 
tion. If  the  company  is  deprived  of  the  power  of  charging  reasonable 
rates  for  the  use  of  its  property,  and  such  deprivation  takes  place  in  the 
absence  of  an  investigation  by  judicial  machinery,  it  is  deprived  of  the 
lawful  use  of  its  property,  and  thus,  in  substance  and  effect,  of  the 
property  itself,  without  due  process  of  law,  and  in  violation  of  the  con- 
stitution of  the  United  States;  and  in  so  far  as  it  is  thus  deprived, 
while  other  persons  are  permitted  to  receive  reasonable  profits  on  their 
invested  capital,  the  company  is  deprived  of  the  equal  protection  of  the 
laws."    Railway  Co.  v.  Minnesota,  134  U.  S.  458,  10  Sup.  a.  Rep.  462. 
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If  snch  deprivation  is  shown  here,  does  it  take  place  in  the  absence  of 
an  investigation  by  judicial  machinery?  It  must  be  conceded  that  as 
between  private  parties  and  the  railways  no  such  investigation  of  the 
reasonableness  of  the  rates  is  permitted  by  the  railroad  commission  law 
of  Texas,  for  that  intent  is  expressed  in  section  6  in  terms  too  comprehen- 
sive and  plain  to  be  modified  by  construction.  Two  of  the  members 
of  the  railroad  commission  are  eminent  lawyers.  It  may,  I  think,  be 
fairly,  if  not  conclusively,  presumed  that  before  the  com^lission  under- 
took the  work  of  establishing  rates  they  had  the  advice  of  the  very  able 
attorney  general  as  to  the  sound  construction  of  section  4  of  said  act; 
and,  as  defendants  herein,  said  commissioners  and  attorney  general 
cannot  complain  if  I  assume  that  the  practical  construction,  which  in 
the  conscientious  discharge  of  their  public  duties  the  commission  have 
placed  on  section  4,  is  the  sound  construction. 

The  foUowing  is  a  copy  of  the  notice  which  the  commission  issued 
and  had  addressed,  and  sent  through  the  mails,  to  the  general  freight 
agent  of  each  of  the  railroads  of  Texas: 

"Office  of  Railroad  Ck>MMissioM  of  Texas. 

"Austin,  Tex.,  June  20.  1891. 

^tieneral  Freight  Agent Railroad — Dear  Sir:  In  accordance  with 

the  requirements  of  section  4  of  tiie  act  creating  the  railroad  coinniiasion  of 
Texas,  passed  at  the  regular  session  of  the  twenty-second  legislature,  and 
approved  April  3,  1891,  the  railroad  commission  of  Texas  will,  on  Monday. 
July  6,  1891,  begin  and  continue  from  day  to  day,  until  completed,  the  clas- 
sification and  subdivision  of  all  freight  and  property,  of  whatsoever  charac- 
ter, that  may  be  transported  over  the  railroads  of  this  state,  into  such  general 
or  special  classes  or  subdivisions  as  may  be  found  necessary  or  expedient, 
and  the  fixing  for  each  class  or  subdivision  of  freight  a  reasonable  rate  for 
each  railroad,  subject  to  this  act,  for  the  transportation  of  each  of  satd  sub- 
divisions or  classes;  also  that  at  the  above-named  time  and  place  a  special 
classification  and  rates  of  charges  thereon  of  cotton,  grain,  lumber,  and  aalt 
will  be  made.  Your  attention  is  also  called  to  section  8  of  the  act  aforesaid, 
which  provides  that,  in  all  cases  where  Che- rates  shall  not  have  been  fixed  by 
the  commission,  no  changes  shall  be  made,  except  after  ten  days'  notice  to 
and  consent  of  commission.  Therefore  the  changing  of  any  rates  in  force 
June  10,  1891,  except  after  notice  as  above  provided,  and  the  consent  of  the 
commission,  is  unlawful. 

"Please  acknowledge  the  receipt  of  this  notice,  and  oblige, 

"John  H.  Reagan,  Chairman. 
"J.  J.  Arthur,  Secretary. " 

At  the  date  named  in  said  notice  representatives  of  most,  if  not  all,  of 
the  railway  companies  in  Texas  appeared  before,  the  commission,  in 
session  at  Austin,  Tex.  No  proposed  change  in  existing  classification 
or  rates  was  indicated  by  the  commission,  and  no  issue  was  submitted 
which  could  be  either  agreed  to  or  made  the  subject  of  proof  or  sugges- 
tion by  argument.     The  commission  in  their  answer  say: 

"The  said  commission  had  just  begun  the  investigation  of  the  classification 
and  rates  of  said  roads  in  the  state,  and  had  at  the  date  of  said  conference 
not  determined  either  upon  any  classification  or  rates." 


Digitized  by 


Google 


542  FEDERAL    REPORTER,  VoL   51. 

One  of  the  counsel  for  the  cross  complainants,  who  was  present  before 
the  commission  at  Austin  on  the  said  61h  of  July,  1891,  and  the  several 
following  days,  to  answer  for  his  road,  describes  that  assize  as  "a  sort  of 
general  experience  meeting;"  and  another  one  of  the  counsel,  who  was 
nlso  present  for  the  same  purpose,  pictures  it  as  a  kind  of  Chautauqua 
class,  where  free  lectures  on  the  general  subjects  of  railroad  freights,  clas- 
sifications, and  rates  were  invited  from  all  comers,  which  could  result 
in  nothing,  unless  a  Babel,  with  its  confusion  of  tongues.  The  defend- 
ant commissioners  say  in  their  answer:  "The  said  conference,  begin- 
ning on  July  6,  1891,  lasted  for  several  days,  and  all  freight  rates  in 
Texas  were  discussed  and  considered;"  and  again:  "Defendants  aver 
that  the  session  begun  July  6,  1891,  has  never  terminated  or  been  ad- 
journed at  all,  and  that  all  the  rates  complained  of  in  said  bill,  or  which 
have  ever  been  fixed  by  said  commission,  have  been  fixed  at  the  session 
aforesaid;"  and  again:  "Defendants  further  admit  that  said  commis- 
sion is  proposing  and  proceeding  to  make  and  promulgate  other  rates 
and  tariffs  without  other  formal  notice  than  that  dated  June  20,  1891." 

The  suggestion  that  the  proceedings  here  indicated  constitute  "  due 
process  of  law,"  within  the  meaning  of  the  provisions  of  the  constitu- 
tion, or  "an  investigation  by  judicial  machinery,"  within  the  meaning 
of  the  decisions  of  the  supreme  court,  can  hardly  be  seriously  made  by 
the  sound  lawyers  who  have  appeared  U>  resist  these  motions.  And  the 
subject  is  too  grave  for  j&st.  U.  S.  v.  /^e,  106  U.  S.  196,  1  Sup.  Ct. 
Rep.  240;  Poindexler  v.  Greenhme,  114  U.  S.  270,  5  Sup.  Ct.  Rep.  903, 
962;  R'lUumj  Co.  v.  Minnmtn,  134  U.  S.  418,  10  Sup.  a.  Rep.  462. 
JonoiV.  Robbins,  8  Gray,  329;  City  of  Louisville  \ .  Cochran,  82  Ky.  15. 

It  is,  however,  seriously  urged  that  conceding  that  section  4  does  not 
provide  due  process  of  law,  as  meant  by  the  constitution,  and  that  sec- 
tion 5  is  unconstitutional,  the  railroad  commission  law,  without  section 
/iand  its  related  sections,  and  the  work  of  the  commission,  may  still 
stand,  and  the  complainants  be  without  legal  ground  for  the  relief  they 
seek.  This,  however,  is  wholly  inconsistent  with  the  position  assumed 
by  the  leading  advocates  of  tlie  commission  in  tlieir  public  addresses 
to  the  jjeople  in  the  canvass  now  pending  in  Texas,  of  which,  on  a  hear- 
ing in  chambers,  I  may  be  permitted  that  far  to  take  judicial  notice. 
In  at  least  one  public  address  his  excellency,  our  present  governor,  in 
discussing  the  siibject  of  the  Texas  commission,  and  especially  section  5 
of  tlie  railroad  commission  law,  certainly  said  in  substance,  with  zeal 
ami  warmth  and  telling  iteration,  that  section  5  was  the  heart  of  this 
law,  and  it  and  its  related  sections  the  life  of  the  Texas  railroad  com- 
mission. And  according  to  my  nmst  careful  .study  of  this  law,  in  that 
respect  and  to  that  extent,  his  excellency's  construction  of  the  law  was 
sound.  The  act  is  largely  modeled  after  the  interetate  commerce  act, 
into  which,  however,  it  seeks  to  infuse  life  by  section  5  and  its  related 
sections.  It  is  evident  on  the  face  of  the  law — as  we  know  the  fact  to 
have  been — that  its  framers  were  thoroughly  conversant  with,  and  kept 
steadily  in  their  view,  the  decision  of  the  supreme  court  in  the  Minne- 
sota case,  then  but  lately  announced.    Tlie  act  appears  with  studious. 
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but  with  illogical,  ingenuity  to  endeavor  to  contrive  a  due  process  of 
law  that  would,  while  the  due  process  was  proceedin*?,  permit  the  do- 
ing of  the  will  of  the  commissioners,  however  arbitrary  and  unreason- 
able their  rates  might  be,  and  might  eventually  he  proved  to  be.  It 
was  well  known  that  the  interstate  commission  did  not  possess  or  claim 
the  power  to  enforce  rates  fixed  by  it,  except  thi  ,gh  the  long-estab- 
lished courts  of  the  country;  and  that  the  railroad  uummissions  of  other 
states,  with  perhaps  one  or  two  exceptions,  did  not  have  or  claim  tlie 
power  to  fix  conclusive  rates.  It  was  evidently  thought  that  all- these 
were  inefficient;  that  the  conmiission  would  not  meet  the  exigency  of 
the  hour  if  the  reasonableness  of  its  rates  could  be  inquired  into  before 
being  enforced;  that  with  their  organized  guild  of  able  lawyers,  sta- 
tioned or  capable  of  being  concentrated  at  each  given  point  on  their  re- 
spective lines,  the  railroad  managers  would  show  small  respect  to  the 
promulgations  of  this  advisory  committee,  as  they  considered  the  com- 
mission would  be  if  the  reasonableness  of  its  rates  might  in  every  case 
be  questioned  in  the  courts.  Hence,  the  many  and  severe  provisions 
for  constraining  the  roads  to  submit  to  whatever  rates  the  commission 
might  impose  until,  by  a  new  patent  process,  the  roads  could  recover 
the  right  to  hold  up  the  shield  of  the  constitution  against  unreasonable 
rates. 

It  clearly  appears  to  me  that  every  provision  of  this  law  that  tends 
to  thus  enforce  a  compliance  with  the  rates  of  the  commission,  whetlier 
tliey  be  reasonable  or  not,  and  every  provision  tending  to  embarrass  or 
enabling  the  commissioners  to  embarrass  sucii  roads  as  may  ch(H>se  to 
invoke  the  protection  of  the  constitution  against  the  taking  of  their  prop- 
erty without  the  due  process  of  law,  or  denying  them  the  equal  protec- 
tion of  the  law,  is  afiected  with  the  same  vice  that  renders  section  5  in- 
valid. It  follows  from  the  views  thus  far  expressed  that  these  motions 
should  be  granted,  and  that  the  very  many  other  most  interesting  ques- 
tions presented  in  the  record  and  in  argument  on  this  hearing  are  not 
material  to  be  considered  now.  That  the  measure  of  complainants'  and 
cross  complainants'  relief  shall  be  adequate  it  is  necessary  that  it  should 
be  as  full  as  they  have  asked.     And  it  is  so  ordered. 

THE  ORDER. 

In  the  Circuit  Court  of  the  United  States  for  the  Western   District  of 

Tevas — In  Equity. 

No.  186.  Original  Bill.  The  Mercantile  Tntst  Co.,  Trustee  Complainant, 
against  The  Texas  and  Paciflo  Railway  Company,  John  H.  Reagan,  et  al. 

Cross  Bill.  TAe  Texas  and  Pacijlc  Railway  Company,  Complainant, 
against  The  Mercantile  Trust  Company,  John  H.  Reagan,  and  others. 

The  motions  of  complainants  under  the  above-entitled  original  bill  and  cross 
bill,  having  come  on  to  be  heard  upon  the  said  original  bill  and  cross  bill,  ami 
upon  the  answers  of  the  defendants  to  said  original  bill,  and  of  the  defend- 
ants, John  H.  Reagan,  William  P.  McLean,  L.  L.  Foster,  and  Charles  A. 
Culberson,  to  said  cross  bill,  and  upon  the  affidavits  on  Sle,  and  the  same 
having  been  argued  by  counsel  for  the  respective  parties,  and  the  considera- 
tion having  been  bad,  it  is  now  adjudged,  ordered,  an;!  decreed: 
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(1)  That  until  further  order  of  this  court,  or  of  the  judges  hefeof,  the  de- 
fendant the  Texas  &  Pacific  Railway  Company  be,  and  it  is  hereby,  restrained 
from  putting  or  continuing  in  eifect  the  tariffs,  circulars,  or  orders  of  the  rail- 
road commission  of  Texas,  and  each  and  all  of  them,  described  in  the  bill  of 
complaint  herein,  and  in  Exhibit  C  thereto,  and  therewith  Qled,  and  from 
rharging  or  continuing  to  charge  the  rates  specified  in  said  tariffs,  circulars, 
orders,  or  either  or  any  of  them. 

(2)  It  is  further  ordered,  adjudged,  and  decreed  that  the  defendants,  the 
railroad  commission  of  Texas,  and  the  defendants  John  U.  Reagan,  Wm.  P. 
McLean,  and  L.  L.  Foster,  acting  as  said  railroad  commission  of  Texas,  and 
their  successors  in  oliice,  and  tjiR  defendant  Charles  A.  Culberson,  acting  as 
attorney  general  of  the  state  of  Texas,  be,  and  they  are  hereby,  enjoined  and 
restrained  from  instituting  or  authorizing  or  directing  any  others  to  institute 
any  suit  or  suits,  action  or  actions,  against  the  said  railway  company  for  the 
recovery  of  any  penalties  under  and  by  virtue  of  the  provisions  uf  said  act  of 
the  legislature  of  the  state  of  Texas,  approved  on  the  3d  day  of  April,  1891, 
or  under  or  by  virtue  of  any  of  the  said  tariffs,  orders,  or  circulars  of  the  said 
railroad  commission  of  Texas,  or  any  or  either  of  tliera,  or  under  and  by  virtue 
of  the  said  act,  and  the  said  tariffs,  orders,  or  circulars  of  said  commission, 
or  any  or  either  of  them  combined;  and  restraining  said  defendants  Reagan, 
McLean,  and  Foster,  and  the  railroad  commission  of  Texas,  from  certifying 
any  copy  or  copies  of  any  of  said  orders,  tariffs,  or  circulars,  or  from  deliver- 
ing, or  causing  or  permitting  to  be  delivered,  copies  of  any  of  said  orders, 
tariffs,  or  circulars  to  the  said  Culberson,  or  any  other  party,  and  from  fur- 
nishing the  said  Culberson,  or  any  other  party,  any  information  of  any  char- 
acter, for  the  purpose  of  inducing,  enabling,  or  aiding  him,  or  any  other 
party,  to  institute  ur  prosecute  any  suit  or  suits  against  the  said  railway  com- 
pany for  the  recovery  of  any  penalty  or  penalties  under  the  said  act. 

(3)  It  is  further  ordered,  adjudgeii,  and  decreed  that  the  said  railroad  com- 
mission of  Texas  and  the  said  Iteagan,  McLean,  and  Foster  be  restrained 
from  making,  issuing,  or  delivering  to  the  said  railway  company,  or  causing 
to  be  issued  or  delivered  to  it,  any  further  tariff  or  tariffs,  circulars  or  orders. 

(4)  It  is  further  ordered,  adjudged,  and  decreed  that  all  other  individuals, 
persons,  or  corporations  be,  and  they  are  hereby,  restrained  from  instituting 
or  prosecuting  any  suit  or  suits  against  the  said  railway  company  for  the  re- 
covery of  any  damages,  overcharges,  penalty  or  penalties,  under  or  by  virtue 
of  the  said  act,  or  any  of  its  provisions,  or  under  or  by  virtue  of  the  said 
tariffs,  orders,  or  circulars  of  the  said  railroad  commission  of  Texas,  or  any 
or  either  of  them,  or  by  virtue  of  the  said  act,  and  the  said  tariffs,  orders,  or 
circulars,  or  any  or  either  of  them  combined. 

A.  P.  McCouMicK,  Circuit  Judge,  Fifth  Circuit. 
In  chambers  at  Dallas,  August  22,  1892. 
The  same  order  was  made  in  each  of  the  other  cases. 

NOTE. 

The  railroad  commission  law,  (Act  April  3,  1891.)  referred  to  in  the  opin- 
ion, is  as  follows: 

SoctioQ  1.  Be  it  enacted  by  the  legislature  of  the  state  of  Texas,  that  a  railrocul  com- 
mission is  hereby  created,  to  be  composed  of  three  persons  to  be  appointed  by  the  gov- 
ernor, as  follows:  If  the  logislaturo  be  then  in  session,  the  governor  shall,  upon  the 
taking  effect  of  this  act,  or  as  soon  thereafter  as  practicable,  by  and  with  the  advice  of 
the  senate,  if  the  legislature  then  be  in  session,  appoint  said  commissioners;  bat,  if 
the  legislature  be  not  In  session,  the  governor  shall  make  suoh  appointments,  and  each 
oommissioner  so  appointed  shall  hold  his  office  until  the  second  Monday  after  the  in- 
auguration of  the  next  succeeding  governor,  and  until  his  successor  Is  appointed  and 
qualified.  Each  succeeding  governor  shall,  on  the  second  Monday  after  his  inaugura- 
tion, or  as  soon  thereafter  as  practicable,  appoint  said  commissioners,  who  shall  each 
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bold  his  ofBce  until  the  second  Monday  after  th?  inauguration  of  the  next  succeeding' 
governor,  and  until  his  successor  is  appointed  and  qualified. 

(a)  The  persons  so  appointed  shall  be  resident  citizens  of  this  state,  and  qualified 
voters  under  the  constitution  and  laws,  and  not  less  than  25  years  of  age.  No  person 
shall  be  appointed  as  such  commissioner  who  is  directly  or  indirectly  interested  in  any 
railroad  in  this  state  or  out  of  it,  or  in  any  stock,  bond,  mortgage,  security^,  or  in  the 
earning  of  any  such  road;  and  if  such  commissioner  shall  rx)luntarily  become  so  inter- 
ested his  office  shall  become  vacant ;  and  if  auy  railroad  commissioner  shall  become 
so  interested  otherwise  than  voluntarily  he  shall,  within  a  reasonable  time,  divest 
himself  of  such  interest;  failing  to  do  this,  his  office  shall  become  vacant. 

(t))  No  commissioner  liereunder  shall  hold  any  other  ofilce  under  the  government  of 
the  IToited  States  or  of  this  state,  or  of  any  other  state  government,  and  shall  not 
while  commissioner  engage  in  any  occupation  or  business  inconsistent  with  his  dutte* 
as  such  commissioner. 

(c)  The  governor  shall  fill  all  vacancies  in  the  office  of  commissioner  by  appoint- 
ment, and  the  person  so  appointed  shall  fill  out  the  unexpired  term  of  his  preSecessor. 

(d)  Before  entering  upon  the  duties  of  his  office,  each  of  said  commissioners  shall 
take  and  subscribe  to  the  oath  of  office  prescribed  In  the  constitution,  and  shall,  in  ad- 
dition thereto,  swear  that  he  is  not  directly  or  indirectly  interested  In  auy  railroad, 
DOr  in  the  bonds,  stock,  mortgages,  securities,  contracts,  or  earnings  of  any  railroad, 
and  that  he  will,  to  tbe  best  of  his  ability,  faithfully  and  justly  execute  and  enforce 
the  provisions  of  this  act.  and  all  laws  of  this  state  concerning  railroads,  which  shall 
'be  filed  with  the  secretary  of  state. 

(e)  Each  of  said  commissioners  shall  receive  an  annual  salary  of  $4,000,  payable  in 
the  same  manner  that  salaries  of  other  state  officers  are  paid. 

Sec.  2.  The  commissioners  appointed  shall  meet  at  Austin,  and  organize  and  elect 
one  of  their  number  chairman  of  said  commission.  A  majority  of  said  commissioners 
shall  constitute  a  quorum  to  transact  business.  Said  commission  may  appoint  a  secre- 
tary at  a  salary  of  not  more  than  1^,000  per  annum,  and  may  appoint  not  more  than 
two  clerks,  at  a  salary  of  not  more  than  ¥1,500  per  annum  each,  and  such  other  persons 
as  experts  as  may  be  necessary  to  perform  any  duty  that  may  be  required  of  them  by 
this  act  The  secretary  shall  keep  full  and  correct  minutes  of  all  the  transactions  and 
proceedings  of  said  commission,  and  perform  such  duties  as  may  be  required  by  the 
commission.  The  commission  shall  have  power  to  make  all  needful  rules  for  their 
government  and  for  their  proceedings.  They  shall  be  known  collectively  as  " Rail- 
road Commissioners  of  Texas, "  and  shall  have  a  seal,  a  star  of.  five  points,  with  the 
words  " Railroad  Commission  of  Texas"  engraved  thereon.  Thej- shall  be  furnished 
with  an  office  in  the  capitol  at  Austin,  and  with  necessary  furniture,  stationery,  sup- 
plies, and  all  necessary  expense.'!,  to  be  paid  for  on  the  order  of  the  governor.  The 
commissioners,  secretary,  and  clerks  shall  be  entitled  to  receive  from  the  state  their 
actual  traveling  expenses,  which  shall  include  the  cost  only  of  transportation  while 
traveling  on  the  business  of  the  commission,  to  bo  paid  out  on  the  order  of  the  gov- 
ernor upon  an  itemized  statement  thereof,  sworn  to  by  the  party  who  incurred  the  ex- 
pense and  approved  by  the  commission. 

(«)  Said  commissioners  may  hold  sessions  at  any  place  in  this  state,  when  deemed 
necessary  to  facilitate  the  discharge  of  their  duties. 

Sec.  3.  The  power  and  authority  is  hereby  vested  in  the  railroad  conmiission  of 
Texas,  and  it  is  hereby  made  its  duty,  to  adopt  all  necessary  rates,  charges,  and  regu- 
lations to  govern  and  regulate  railroad  freight  and  passenger  tariffs,  the  power  to  cor- 
rect abuses  and  prevent  unjust  discrimination  and  extortion  in  the  rales  of  freight 
and  passenger  tariffs  on  the  different  railroads  in  this  state,  and  to  enforce  the  same 
by  having  the  penalties  iuflicted  as  by  this  act  prescribed,  through  proper  courts  hav- 
ing jurisdiction. 

((()  The  said  commission  shall  huve  power,  and  it  shall  be  its  duty,  to  fairly  and 
justly  classify  and  subdivide  all  freight' and  property,  of  whatsoever  character^  that 
may  be  transported  over  the  railroads  of  this  state,  into  such  general  and  special 
classes  or  subdivisions  as  may  be  found  necessary  and  expedient 

(/»  The  commission  shall  have  power,  and  it  shall  bo  its  duty,  to  fit  to  each  class  or 
sulKlivision  of  freight  a  reasonable  rate  for  each  railroad  subject  to  this  act,  for  the 
transportation  of  each  of  said  classes  and  subdivisions. 

(r)  The  classifications  herein  provided  for  shall  apply  to  and  be  the  same  for  all  rail- 
roads subject  to  the  provisions  of  this  act. 

((I)  The  said  commission  may  fix  different  rates  for  different  railroads,  and  for  dif- 
ferent lines  under  the  same  management,  or  for  different  parts  of  the  same  lines,  if 
found  necessary  to  do  justice,  and  may  make  rates  for  express  companies  different  from 
the  rates  flxod  for  railroads. 

(«)  The  said  commission  shall  have  power,  and  it  shall  be  its  duty,  to  fix  and  estab- 
lish, for  all  or  any  connecting  lines  of  railroad  in  this  state,  reasonable  joint  rates  of 
freight  charges  for  the  various  classes  of  freight  and  cars  that  may  pass  over  two  or 
more  lines  of  such  railroads. 

if)  If  any  two  or  more  connecting  railroads  shall  fail  to  agree  upon  a  fair  and  just 
division  of  the  charges  arising  from  the  transportation  of  freights,  passengers,  or  cars 
v.6lF.no.9 — 35 
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over  their  lines,  the  commission  shall  fix  the  pro  mUi  part  of  such  charges  to  be  re- 
ceived by  each  of  said  connecting  lines. 

(i;)  Until  the  commission  shall  make  the  classlflcatlobs  and  schedules  of  rates  as 
herein  provided  for,  and  afterwards,  if  the;  deem  it  advisable,  they  may  make  partial 
or  special  classifications  for  all  or  any  of  the  railroads  subject  hereto,  and  fix  the  rates 
to  be  charged  by  such  roads  therefor,  and  such  classifications  and  rates  shall  bo  pnt 
into  effect  in  the  manner  provided  for  general  classifications  and  schedules  of  rates. 

(h)  The  commission  shall  have  power,  and  it  shall  be  its  duty,  from  time  to  time,  to 
alter,  change,  amend,  or  abolish  any  classification  or  rate  established  by  it  when 
deemed  necessary;  and  such  amended,  altered,  or  new  classifications  or  rates  shall  be 
put  into  effect  in  the  same  manner  as  the  originals. 

(i)  The  commission  may  adopt  and  enforce  such  rules,  regulations,  and  modes  of 
procedure  as  it  mav  deem  proper  to  bear  and  determine  complaints  that  may  be  made 
against  the  classifications  or  the  rates,  the  rules,  regulations,  and  determinations  of 
the  commission. 

(J)  The  commission  shall  make  reasonable  and  just  rates  of  charges  for  each  rail- 
road subject  hereto  for  the  use  or  transportation  of  loaded  or  empty  cars  on  its  road ; 
and  may  establish  for  each  railroad,  or  for  all  railroads  alike,  reasonable  rates  for  the 
storing  and  handling  of  freight,  and  for  the  use  of  cars  not  unloaded  after  forty-eight 
hours'  notice  to  the  consignee,  not  to  include  Sundays. 

(k)  The  commission  shall  make  and  establish  reasonable  rates  for  the  transportation 
of  passengers  over  each  or  all  of  the  railroads  subject  hereto,  which  rates  shall  not  ex- 
ceed the  rates  fixed  by  law.  The  commission  shall  have  power  to  prescribe  reasonable 
rates,  tolls,  or  charges  for  all  other  services  performed  by  any  railroad  subject  hereto. 

(I)  It  shall  be  the  duty  of  each  and  every  railway  subject  to  this  act  to  provide  and 
maintain  adequate,  comfortable,  and  clean  depots  and  depot  buildings  at  its  several  sta- 
tions for  the  accommodation  of  passengers,  and  said  depot  buildings  shall  be  kept  well 
lighted  and  warmed  for  the  comfort  and  accommodation  of  the  traveling  public:  and 
aU  such  roads  shall  keep  and  maintain  adequate  and  suitable  freight  depots  and  build- 
ings for  the  receiving,  handling,  storiug,  and  delivering  of  all  freight  handled  by  such 
roads:  provided,  that  this  shall  not  be  construed  as  repealing  any  existing  laws  on  the 
subject. 

Sec.  4.  Before  any  rates  shall  be  established  under  this  act,  the  commission  shall 
give  the  railroad  company  to  be  affected  thereby  ten  days'  notice  of  the  time  and  place 
when  and  where  the  rates  shall  be  fixed,  and  said  railroad  company  shall  be  entitled 
to  be  heard  at  such  time  and  place,  to  the  end  that  justice  may  be  done,  and  it  shall 
have  process  to  enforce  the  attendance  of  witnesses.  All  process  herein  provided 
for  shall  be  served  as  in  civil  cases. 

(a)  The  commission  shall  have  power  to  adopt  rules  to  govern  its  proceedings,  and 
to  regulate  the  mode  and  manner  of  all  investigations  and  bearings  of  railroad  com- 
panies and  other  parties  before  it  in  the  establishment  of  rates,  orders,  and  other  act-s 
required  of  it  under  this  law,  providing  no  person  desiring  to  be  present  at  any  such 
investigations  by  said  commission  shall  be  denied  admission. 

(b>  The  chairman  and  each  of  the  commissiouers,  for  the  purposes  mcutioned  in  this 
act,  shall  have  power  to  administer  all  oaths,  certify  to  all  official  aits,  and  to  compel 
the  attendance  of  witnesses  and  the  production  of'papers,  waybills,  books,  accounts, 
documents,  and  testimony,  and  to  punish  for  contempt  as  fully"  as  is  provided  by  law 
for  the  district  or  county  court. 

Sec.  5.  In  all  actions  between  private  parties  and  railway  companies  brought  under 
this  law,  the  rates,  charges,  orders,  regulations,  and  classifications  prescribed  by  said 
commission  before  the  institution  of  such  action  shall  be  held  conclusive,  and  deemed 
and  accepted  to  be  reasonable,  fair,  and  just,  and  in  such  respects  shall  not  be  contro- 
verted therein  until  finally  found  otherwise  in  a  direct  action  brought  for  that  pur- 
pose in  the  manner  prescribed  by  sections  C  and  7  thereof. 

S<n:.  ti.  If  any  railroad  or  other  party  at  interest  be  dissatisfied  with  the  decision  of 
any  rate,  classihcation,  rule,  charge,  order,  act,  or  regulation  adopted  by  the  commis- 
sion, such  dissatisfied  company  or  party  may  file  a  petition  setting  forth  the  particular 
cause  or  causes  of  objection  to  such  decision,  act,  rule,  charge,  classification,  or  order, 
or  to  either  or  all  of  them,  in  a  court  of  competent  jurisdiction  in  Travis  county,  Tex., 
against  said  commission  as  defendant.  Said  action  shall  have  precedence  over  all 
other  causes  on  the  docket  of  different  nature,  and  shall  be  tried  and  determined  as 
other  civil  causes  in  said  court.  Either  party  to  said  action  may  appeal  to  the  appel- 
late court  having  jurisdiction  of  said  cause,  and  said  appeal  shall  be  at  once  returnable 
to  said  appellate  court  at  either  of  its  terms,  and  said  action  so  appealed  shall  have 
precedence  in  said  appellate  court  of  all  causes  of  a  different  character  therein  pend- 
ing: provided  that,  if  the  court  be  in  session  at  the  time  such  right  of  action  accrues, 
the  suit  may  be  filed  during  such  term,  and  stand  ready  for  trial  after  ten  days' 
notice. 

Sec.  7.  In  all  trials  under  the  foregoing  section,  the  burden  of  proof  shall  rest  upon 
the  plaintiff,  who  must  show  by  clear  and  satisfactoi^  evidence  that  the  rates,  regula- 
tions, orders,  classifications,  acts,  or  charges  complained  of  are  unreasonable  and  un- 
just to  it  or  them. 
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Sec.  8.  The  said  commission  shall,  so  soon  aa  the  classifications  and  schedules  of 
rates  herein  provided  for  are  prepared  by  them,  fiimish  each  railroad,  subject  to  the 
provisions  of  this  act,  with  a  complete  schedule  in  suitable  form,  showing  the  classifi- 
cation of  freijfht  made  by  them,  and  the  rates  fixed  by  said  commission  to  be  charged 
by  such  road  for  the  transportation  of  each  class  of  freight,  and  shall  cause  a  certified 
copy  of  such  classification  and  schedule  of  rates  to  be  delivered  to  each  of  said  rail- 
roads at  its  principal  office  in  this  state,  if  it  has  such  office  in  this  state,  and,  if 
not,  then  to  any  agent  of  said  company  in  this  state,  which  said  schedule,  rules,  and 
regulations  shall  take  effect  at  the  date  which  may  be  fixed  by  said  commission, 
not  less  than  twenty  days.  Each  of  said  railroad  companies  shall  cause  said  sched- 
ules to  be  printed  in  type  of  a  size  not  less  than  pica,  and  shall  have  the  same 
posted  up  in  a  conspicuous  place  at  each  of  its  depots,  so  as  to  be  ins|>ected  by  the  pub- 
lic. Said  commission  may  at  any  time  abolish,  alter,  or  in  any  manner  amend  the  said 
schedules,  or  abolish  or  amend  any  such  regulations,  and  in  that  event  certified  copiies 
of  the  schedules,  rules,  or  regulations,  showing  the  changes  therein,  shall  be  delivered 
to  each  road  as  herein  specified.  In  all  cases  where  the  rates  shall  not  have  been  fixed 
by  the  commission,  no  changes  shall  be  made  except  after  ten  days'  notice  to  and  con- 
sent of  the  commission. 

Sec.  9.  Any  person,  firm,  corporation,  or  association,  or  any  mercantile,  agricul- 
tural, or  manufacturing  association,  or  any  body  politic,  or  municipal  organization, 
complaining  of  anything  done  or  omitted  to  be  done  by  any  railroad  subject  hereto,  in 
violation  of  any  law  of  this  state  or  the  provisions  of  this  act,  (for  which  penalty  is 
provided.)  may  apply  to  said  commissiun  in  such  manner  and  under  such  rules  as  the 
commissiou  may  prescribe;  whereupon,  if  there  shall  appear  to  the  commission  to  be 
any  reasonable  grounds  for  investigating  such  complaint,  it  shall  give  at  least  five 
days'  notice  to  such  railroad  of  such  charge  and  complaint,  and  call  upon  said  road  to 
answer  the  same  at  a  time  and  place  to  be  specified  by  the  commission.  The  commis- 
sion shall  investigate  and  determine  such  complaint  undeY  such  rules  and  modes  of 
procedure  as  it  may  adopt.  If  the  commission  find  that  there  has  been  a  violation,  it 
shall  determine  if  the  same  was  willful ;  if  it  finds  that  such  violation  was  not  willful, 
it  may  call  upon  said  road  to  satisfy  the  damage  done  to  the  complainant  thereby, 
stating  the  amount  of  such  damage,  and  to  pay  the  cost  of  such  investigation ;  and  if 
the  said  railroad  shall  do  so  within  the  time  specified  by  the  commission,  there  shall 
be  no  prosecution  by  the  state;  but  if  said  railroad  shall" not  pay  said  damage  and  cost 
within  the  time  specified  by  said  commission,  or  if  the  commission  find  such  violation 
to  be  willful,  it  Bball  institute  proceedings  to  recover  the  penalty  for  sucli  violation 
and  the  cost  of  such  investigation.  All  such  complaints  shall  be  made  in  the  name  of 
the  state  of  Texas  upon  the  relation  of  such  complainant.  All  evidence  taken  before 
said  commissiou  in  the  investigation  of  any  such  complaint,  tvhen  reduced  to  writing 
and  signed  and  sworn  to  by  the  witness,  may  be  used  by  either  party,— the  state, 
complainant,  or  the  railroad  company,— in  any  proceeding  against  such  railroad  in- 
volving the  same  subject-matter:  provided,  further,  that  the  commissioners  may  i-e- 
qulre  the  testimony  so  taken  before  them  to  be  reduced  to  writing  when  they  may 
deem  it  necessary,  or  when  requested  to  do  so  by  either  party  to  such  proceedings,  and 
a  certified  copy  under  the  band  and  seal  of  said  commission  shall  be  admissible  in 
evidence  upon  the  trial  of  any  cause  or  proceeding  growing  out  of  the  same  transac- 
tion against  such  railroad,  involving  the  same  subject-matter  and  between  the  same 
parties.  The  provisions  of  this  section  shall  not  abridge  nor  affect  the  right  of  any 
person  to  sue  for  any  penalty  that  may  be  due  him  under  the  provisions  of  this  act  or 
any  other  law  of  this  state. 

Sec.  10.  The  commissioners,  or  either  of  them,  or  such  persons  as  they  employ 
therefor,  shall  have  the  right,  at  such  times  as  they  may  deem  necessary,  to  inspect 
the  books  and  papers  of  any  railroad  company,  and  to  examine  under  oath  any  oftiuer, 
agent,  or  employe  of  such  railroad  in  relation  to  the  business  and  affairs  of  the  same. 
If  any  railroad  shall  refuse  to  permit  the  commissioners,  or  either  of  them,  or  any  per- 
son authorized  thereto,  to  examine  its  books  and  papers,  such  railroad  company  shall, 
for  each  offense,  pay  to  the  state  of  Texas  not  less  than  $125  nor  more  than  ¥5(X)  for 
each  day  it  shall  so  fail  or  refuse:  provided,  that  any  person,  other  than  one  of  said 
commissioners,  who  shall  make  any  such  demands,  shall  produce  bis  authority,  under 
the  hand  and  seal  of  said  commission,  to  make  such  inspection, 

(a)  Any  officer,  agent,  or  employe  of  any  railroad  company  who  shall,  upon  proper 
demand,  fail  or  refuse  to  exhibit  to"  the  commissioners,  or  either  of  them,  or  any  person 
authorized  to  investigate  the  same,  any  book  or  paper  of  such  railroad  company  which 
is  in  the  possession  or  under  the  control  of  such  offtcer,  agent,  or  employe,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction  in  any  court  having  jurisdic- 
tion thereof  shall  be  fined  for  each  offense  a  sum  not  less  than  i\'M,  and  not  [toj  exceed 

tsou. 

Sec.  11.  The  commission  shall  ascertain  as  early  as  practicable  the  amount  of  money 
expended  in  construction  and  equipment  per  mile  of  every  railway  in  Texas;  the 
amount  of  money  expended  to  i)rncure  the  right  of  way,  and  the  amount  of  money  it 
would  require  to  reconstruct  the  roadbed,  track,  depots,  and  transportation,  and  to  re- 
place all  the  physical  properties  belonging  to  the  railroad.    It  shall  also  ascertain  the 
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outstanding  bonds,  debentures,  and  indebtedness,  and  the  amount,  respectively, 
thereof;  wnen  issued,  and  rate  of  interest;  when  due;  for  what  purposes  issued ;  how 
used;  to  whom  issued;  to  whom  sold,  and  the  price  in  cash,  property,  or  labor,  if  any, 
leceived  therefor;  what  became  of  the  proceeds;  by  whom  the  indebtedness  is  held; 
the  amount  purporting  to  be  due  thereon :  the  floating  indebtedness  of  the  company ; 
to  whom  due,  and  his  address;  the  credits  due  on  it;  the  property  on  hand  belonging 
to  the  railroad  company;  and  the  judicial  or  other  sales  of  said  road.  Its  property  or 
franchise,  and  the  amounts  purporting  to  have  been  paid,  and  !u  what  manner  paid 
therefor.  The  commission  shall  also  ascertain  the  amounts  paid  for  salaries  to  the 
officers  of  the  railroad  and  the  wages  paid  its  employes.  For  the  purpose  In  this  sec- 
tion named  the  commission  may  employ  sworn  experts  to  inspect  and  assist  them 
when  needed,  and  from  time  to  time,  as  the  information  required  by  this  section  is 
obtained,  it  shall  communicate  the  same  to  the  attorney  general  by  report,  and  tile  a 
duplicate  thereof  with  the  comptroller  for  public  use,  and  said  information  shall  be 
printed  from  time  to  time  in  the  annual. report  of  the  commission. 

Sec.  13.  The  said  commission  shall  cause  to  be  prepared  suitable  blanks,  with  ques- 
tions calculated  to  elicit  all  Information  concerning  railroads,  and  as  often  as  it  may 
be  necessary  furnish  blanks  to  each  railroad  company.  Any  railroad  company  receiv- 
ing from  the  commission  any  such  blanks  shall  cause  said  blanks  to  be  properly  flUod 
out,  so  as  to  answer  fully  and  correctly  each  question  therein  propounded,  and,  in  cas*  • 
they  are  unable  to  answer  any  question,  they  shall  give  a  satisfactory  reason  for  tlM\ 
failure;  and  the  said  answers,  duly  sworn  to  by  the  proper  officer  of  said  compau;. . 
shall  be  returned  to  said  commission  at  Its  ofUce  in  the  city  of  Austin  within  thiriy 
days  from  the  receipt  thereof. 

(ri)  If  any  officer  or  employe  of  a  railroad  company  shall  fall  or  refuse  to  answer  any 
questions  therein  propounded,  or  give  a  false  answer  to  any  such  question  where  the 
fact  inquired  of  is  within  his  knowledge,  or  shall  evade  the  answer  to  any  such  ques- 
tions, such  person  shall  be  guilty  of  a  misdemeanor,  and  shall  on  conviction  thereof  be 
fined  for  each  day  he  shall  fail  to  perform  such  duty  after  the  expiration  of  the  time 
aforesaid  a  penalty  of  9500,  and  the  commission  shall  cause  a  prosecution  therefor  in 
the  proper  court;  and  a  penalty  of  a  like  amount  shall  be  recovered  from  the  company 
when  it  appears  that  sucn  person  acted  in  obedience  to  its  direction,  permission,  or  re- 
quest In  his  failure,  evasion,  or  refusal.  Said  commission  shall  have  the  power  to  pre- 
scribe a  system  of  bookkeeping  to  be  observed  by  all  railroads  subject  hereto,  under 
the  penalties  prescribed  in  this  section. 

(b)  The  said  commission  shall  make  and  submit  to  the  governor  annual  reports  con- 
taining a  full  and  complete  account  of  the  transactions  of  their  office,  together  with  the 
Information  gathered  by  such  commission  as  herein  required,  and  such  other  facts, 
suggestions,  and  recommendations  as  may  be  by  them  deemed  necessary,  which  report 
shall  be  published  as  the  reports  of  the  heads  of  departments. 

(c)  The  said  commission  shall  have  power,  and  it  is  hereby  made  Its  duty,  to  Investi- 
gate all  through  freight  rates  on  railroads  in  Texas;  and  when  the  same  are,  in  the 
opinion  of  the  commission,  excessive,  or  levied  or  laid  in  violation  of  the  Interstate 
commerce  law,  or  the  rules  and  regulations  of  the  Interstate  commerce  commission, 
the  officials  of  the  railroads  are  to  bo  notified  of  the  facts  and  requested  to  reduce  them, 
or  make  the  proper  corrections,  as  the  case  may  be.  When  the  rates  are  not  changed, 
or  the  proper  corrections  are  not  made  according  to  the  request  of  the  commission,  the 
latter  is  instructed  to  notify  the  interstate  commerce  commission,  and  to  apply  to  it 
for  relief. 

Sec.  1^.  The  said  commission,  in  making  any  examination  or  Investigation  provided 
in  this  act,  shall  have  power  to  issue  snbpcenas  for  the  attendance  of  witnesses  by  such 
rules  as  they  may  prescribe.  Each  witness  who  shall  appear  before  the  commission 
by  order  of  the  commission,  at  a  place  outside  of  the  county  of  his  residence,  shall  re- 
ceive for  his  attendance  (I  per  day  and  3  cents  per  mile,  traveled  by  the  nearest  ijrac- 
tlcable  route,  in  going  to  and  returning  from  the  place  of  meeting  of  said  commission, 
which  shall  be  ordered  paid  by  the  comptroller  of  public  accounts  upon  the  presenta- 
tion of  proper  vouchers,  sworn  to  by  such  witness,  and  approved  by  the  chairman  of 
the  oommission:  provided,  that  no  witness  shall  be  entitled  to  any  witness  fees  or 
mileage  who  is  directly  or  indirectly  interested  in  any  railroad  in  this  state  or  out  of 
it,  or  who  is  in  any  wise  interested  in  any  stock,  bond,  mortgage,  security,  or  earnings 
of  any  such  road,  or  who  shall  be  the  agent  or  employe  of  such  road,  or  an  officer 
thereof,  when  summoned  at  the  instance  of  such  railroad;  and  no  witness  furnished 
with  free  transportation  shall  receive  pay  for  the  distance  be  may  have  traveled  on 
such  free  transportation.  In  case  any  witness  shall  fall  or  refuse  to  obey  such  sub- 
poena, said  commission  may  issue  an  attachment  for  said  witness,  directed  to  any  sher- 
iff or  any  constable  of  the  state  of  Texas,  and  compel  him  to  attend  before  the  commis- 
sion and  give  his  testimony  upon  such  matters  a.s  shall  be  lawfully  required  by  them. 
If  a  witness,  after  being  duly  summoned,  shall  fail  or  refuse  to  attend  or  to  answer  any 
question  propounded  to  him,  and  which  be  would  be  required  to  answer  if  in  court,  the 
commission  shall  have  the  power  to  line  and  imprison  such  witness  for  contempt,  in 
the  same  manner  that  a  judge  of  the  district  court  might  do  under  similar  circumstan- 
ces.   The  claim  that  any  such  testimony  may  tend  to  criminate  the  person  giving  it 
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shall  not  excuse  such  witness  from  testifying,  but  such  evidence  or  testimony  shall 
not  be  used  against  such  person  on  the  tfial  of  any  criminal  proceeding:  provided,  the 
commission  shall  in  all  cases  have  the  right,  in  its  discretion,  lo  issue  proper  process 
and  take  depositions  Instead  of  compelling  personal  attendance  of  witnesses.  The 
sheriff  or  constable  executing  any  process  issued  under  the  provisions  of  this  section, 
or  under  any  other  provisions  of  this  bill,  shall  receive  such  compensation  as  may  be 
allowed  by  the  commission,  not  to  exceed  fees  as  now  prescribed  by  law  for  similar 
services. 

Sec.  14.  If  any  railroad  company  subject  to  this  act,  or  its  agent  or  ofBcer,  shall  here- 
after charge,  collect,  demand,  or  receive  from  any  person,  company,  firm,  or  corpora- 
tion a  greater  rate,  charge,  or  compensation  than  that  fixed  and  established  by  the 
railroad  commission  for  the  transportation  of  freight,  passengers,  or  cars,  or  for  the 
use  of  anv  car  on  the  line  of  its  railroad,  or  any  line  operated  by  it,  or  for  receiving, 
forwarding,  handling,  or  storing  any  such  freight  or  cars,  or  for  any  other  service  per- 
formed or  to  be  performed  by  it,  such  railroad  company,  and  its  said  agent  and  officer, 
shall  be  deemed  guilty  of  extortion,  and  shall  forfeit  and  pay  to  the  state  of  Texas  a 
sum  not  less  than  (lOU  nor  more  than  t5,000. 

8ec.  15.  If  anv  railroad  subject  hereto,  directly  or  Indirectly,  or  by  any  special  rate, 
rebate,  drawback,  or  other  device,  shall  charge,  demand,  collect,  or  receive  from  any 
person,  firm,  or  corporation  a  greater  or  less  compensation  for  any  service  rendered  or 
to  be  rendered  by  it  than  it  charges,  demands,  collecta,  or  receives  from  any  other  per- 
son, firm,  or  corporstlon  for  doing  a  like  and  contemporaneous  service,  such  railroad 
shall  be  deemed  guilty  of  unjust  discriifiination,  which  is  hereby  prohibited.  . 

(ii)  It  shall  also  be  an  uajnst  discirimlDation  for  any  such  railroad  to  make  or  give 
any  undue  or  un  reasonable  prefe||kice  or  ad  vantage  to  any  particular  person,  company, 
firm,  corporation,  or  locality,  orTO  subject  any  particular  description  of  trafllc  to  any 
undue  or  unreasonable  prejudice,  delay,  or  disadvantage,  in  any  respect  whatsoever. 

(b)  Every  railroad  company  which  shall  fail  or  refuse,  under  such  regulations  as 
may  be  prescribed  by  the  commission,  to  receive  and  transport,  without  delay  or  dis- 
f'riinination,  the  passengers,  tonnage,  and  cars,  loaded  or  empty,  of  nny  connecting 
line  of  railroad,  and  every  railroad  which  shall,  under  such  regulations  as  may  be  pre- 
M-ribed  by  the  commission,  fail  and  refuse  to  transport  and  deliver,  without  delay  or 
discrimination,  any  passengers,  tonnage,  or  cars,  loaded  or  empty,  destined  to  'any, 
point  on  or  over  the  line  of  any  connecting  line  of  railroad,  shall  be  deemed  guilty  of 
Tinjust  discrimination :  provided,  perishable  freights  of  all  kinds  and  live  stock  shall 
nave  precedent  of  shipment. 

(o)  It  shall  also  be  an  unjust  discrimination  for  any  railroad  subject  hereto  to  charge 
or  receive  any  greater  compensation  in  the  aggregate  for  the  transportation  of  like 
kind  of  property  or  passengers  for  a  shorter  than  for  a  longer  distance  over  the  same 
line :  provided,  that  upon  applioation  to  the  commission  any  railroad  may  in  special 
•  ases,  to  prevent  manifest  injury,  be  authorized  by  the  commission  to  charge  less  for 
longer  than  for  shorter  distances  for  transporting  persons  and  property,  and  the  com- 
mission shall  from  time  to  time  prescribe  the  extent  to  which  such  designated  railroad 
may  be  relieved  from  the  operations  of  this  provision:  provided,  that  no  manifest  in- 
justice shall  be  imposed  upon  any  citizen  at  intermediate  points:  provided,  further, 
that  nothing  herein  shall  be  so  construed  as  to  prevent  the  commission  from  making 
what  are  known  as  "group  rates"  on  any  line  or  lines  of  railroad  in  this  state. 

id)  Any  railroad  violating  any  provision  of  this  section  shall  be  deemed  guilty  of 
unjust  discrimination,  and  shall  for  each  offense  pay  to  the  state  of  Texas  a  penalty  of 
not  less  than  five  hundred  dollars,  nor  more  than  five  thousand  dollars. 

(h)  Nothing  herein  shall  prevent  the  carriage,  storage,  or  handling  of  freight  free 
or  at  reduced  rates  for  the  state,  or  for  any  city,  county,  or  town,  government,  or  for 
charitable  purposes,  or  to  and  from  fairs  and  expositions  for  exhibition  thereof,  or  the 
free  carriage  of  destitute  and  indigent  persons,  or  the  issuance  of  mileage  or  excursion 
passenger  tickets;  nor  to  prevent  railroads  from  giving  free  transportation  to  minis- 
ters of  religion,  or  free  transportation  to  the  inmates  of  hospitals,  eleemosynary  and 
charitable  institutions,  and  to  the  employes  of  the  agricultural  and  geological  depart- 
ments of  this  state,  or  to  peace  officers  of  this  state;  and  nothing  herein  shall  be  con- 
stmed  to  prevent  railroads  from  giving  free  transportation  to  any  railroad  officers, 
agenta,  employes,  attorneys,  stockholders,  nr  directors,  or  to  the  railroad  commission- 
ers, tbeir  secretary,  clerks,  and  employes,  herein  provided  for,  or  to  any  person  not 
prohibited  by  law :  provided,  they,  or  either  of  them,  shall  not  receive  from  the  state 
mileage  when  such  pass  is  used. 

Sec.  16.  Any  officer  or  agent  of  any  railroad  subject  to  this  act  who,  by  means  of  false 
billing,  false  classification,  false  weight,  or  by  any  other  device,  shall  suffer  or  permit 
any  person  or  persons  to  obtain  transportation  for  property  at  loss  than  the  regular 
rates  then  in  force  on  such  railroad,  or  who,  by  means  of  false  billing,  false  classifica- 
tion, false  weighing,  or  by  any  device  whatever,  shall  charge  any  person,  firm,  or  cor- 
poration more  for  the  transportation  of  property  than  the  regular  rates,  shall  be  gnil^ 
of  a  misdemeanor,  and  on  conviction  thereof  fined  in  a  sum  of  not  less  than  $100  nor 
more  than  >1,0(X). 

Beo.  IT.  In  case  any  railroad  subject  to  this  act  shall  do,  cause  to  be  done,  or  permit 
to  be  done,  any  matter,  act,  or  thing  In  this  act  prohibited  or  declared  to  be  unlawful; 
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'  or  shall  omit  to  do  any  act,  matter,  or  thing  herein  required  to  be  done  by  it,  such  rail- 
road shall  be  liable  to  the  person  or  persons,  firm  or  corporation,  injured  tberebv,  for 
the  damages  sustained  in  consequence  of  such  violation;  and  iu  case  said  railroad  com- 
pany shalT  be  guilty  of  extortion  or  discriminatiOD  as  by  this  act  defined,  theu,  in  addi- 
tion to  such  damages,  such  railroad  shall  pay  to  the  person,  firm,  or  corporation  injured 
thereby  a  penalty  of  not  lees  than  f  126  nor  more  than  tSOO,  to  be  recovered  In  any  court 
of  competent  jurisdiction  in  any  county  into  or  through  which  such  railroad  may  run : 
provided,  that  such  road  may  plead  and  prove  as  a  defense  to  the  action  for  said  pen- 
alty that  such  overcharge  was  unintentionally  and  innocently  made  through  a  mistake 
of  fact:  provided,  that  any  such  recovery  as  herein  provided  shall  in  no  manner  affect 
a  recovery  by  the  state  of  a  penalty  provided  for  such  violation. 

8ec.  18.  If  any  railroad,  as  aforesaid,  shall  willfully  violate  any  other  provisions  of 
this  act,  or  shall  do  any  other  act  herein  prohibited,  or  shall  fail  or  refuse  to  perform 
any  other  duty  enjoined  upon  it  for  which  a  penalty  has  not  herein  been  provided,  for 
every  such  act  of  violation  it  shall  pay  the  state  of  Texas  a  penalty  of  not  more  than 
five  thousand  dollars. 

Sec.  19.  All  of  the  penalties  herein  provided,  except  as  provided  in  section  17,  shall 
be  recovered,  and  suits  thereon  shall  bo  brought,  in  the  name  of  the  state  of  Texas,  iu 
the  proper  court  having  jurisdiction  thereof,  in  Travis  county,  or  in  any  county  to  or 
through  which  such  railroad  may  run,  by  the  attorney  general  or  under  his  direction; 
and  the  attorney  bringing  such  suit  shall  receive  a  fee  of  fifty  dollars  for  each  penalty 
recovered  and  collected  by  him,  and  ten  per  cent,  of  the  amount  collected,  to  be  paid 
by  the  state.  In  all  suits  arising  und.er  this  act,  the  rules  of  .evidence  shall  be  the  same 
as  in  ordinary  civil  actions,  except  as  otherwise  heia|p  provided.  All  fines  and  penal- 
ties recovered  by  the  state  under  this  act  shall  be  pm  iuto  the  treasury  of  the  state. 

Sec.  20.  Upon 'application  of  any  person,  the  commission  shall  furnish  certified  cop- 
ies of  any  classification,  rates,  rules,  regulations,  or  orders,  and  such  certified  copies, 
or  printed  copies  published  by  authority  of  the  commission,  shall  be  admissible  in  evi- 
dence in  any  suit,  and  sufficient  to  establish  the  fact  that  any  charge,  rate,  rule,  order, 
or  classification  therein  contained,  and  which  may  be  in  issue  in  the  trial,  is  the  official 
act  of  commission.  A  substantial  compliance  with  the  requirements  of  this  act  shall 
be  BUtBoient  to  give  effect  to  all  the  classifications,  rates,  charges,  rules,  regulations, 
requirements,  and  orders  made  and  established  by  the  commission,  and  none  of  them 
shall  be  declared  inoperative  for  any  omission  of  a  technical  matter  in  the  performance 
of  such  act. 

Sec.  21.  It  is  hereby  made  the  duty  of  such  railroad  commission  to  see  that  the  pro- 
visions of  this  act,  and  all  laws  of  this  state  concerning  railroads,  are  enforced  and 
obeyed,  and  that  violations  thereof  are  promptly  prosecuted,  and  penalties  due  the  state 
therefor  recovered  and  collected.  And  said  commission  shall  report  all  such  viola- 
tions, with  the  facts  in  their  possession,  to  the  attorney  general  or  other  officer  charged 
with  the  enforcement  of  the  laws,  and  request  him  to  institute  the  properproceedings; 
and  all  suits  between  the  state  and  any  railroad  shall  have  precedence  iu  all  courts 
over  all  other  suits  pending  therein. 

(a)  It  shall  be  the  duty  of  the  commission  to  investigate  all  complaints  against  rail- 
road companies  subject  hereto,  and  to  enforce  nil  laws  of  this  state  in  reference  to 
railroads.  But  any  two  connecting  railroads  may  enter  into  a  contract  whereby  any 
part  or  all  of  the  passengers,  freight,  or  <-arH,  empty  or  loaded,  hauled  or  transported 
by  one,  and  destined  to  points  on  or  beyond  the  line  of  the  other,  shall  be  delivered  to. 
received  and  transported  by,  the  other;  which  contract,  however,  shall  be  submitted 
to  the  railroad  commission  for  examination  and  approval,  and  when  so  approved  by  the 
commission  the  same  shall  be  binding;  but,  if  the  said  contract  be  not  approved  by 
the  commission,  the  same  shall  be  void :  provided,  that  any  connecting  lino  delivering 
freight  to  the  owner  or  consignee  of  such  freight  may  bo  sued  by  the  nwner  thereof  in 
the  county  where  the  freight  is  delivered,  fur  any  damage  that  may  be  done  to  such 
freight  in  its  transportation. 

Sto.  22.  The  terms  "  road, "  "  railroad, "  "  railroad  companies, "  and  "  railroad  corpora- 
tions, "as  used  herein,  shall  be  taken  to  mean  and  embrace  all  corporations,  companies, 
individuals,  and  associations  of  individuals,  their  lessees  or  receivers,  appointed  by 
any  court  whatsoever,  that  may  now  or  hereafter  own,  operate,  manage,  or  control 
any  railroad  or  part  of  a  railroad  in  this  state,  and  all  such  corporations,  companies, 
and  associations  of  individuals,  their  lessees  or  receivers,  as  shall  do  the  business  of 
common  carriers  on  any  railroad  in  this  state. 

(a)  The  provisions  of  this  act  shall  be  construed  to  apply  to  and  affect  only  the  trans- 
portation of  passengers,  freight,  and  cars  between  points  within  this  state;  and  this 
act  shall  not  apply  to  street  railways,  nor  suburban  orbelt  lines  of  railways,  in  or  near 
cities  and  towns. 

(h)  It  shall  be  the  duty  of  the  commission  to  see  that  upon  every  railroad  aad  branch 
of  same  carrying  passengers  for  hire  in  this  state  shall  run  at  least  one  train  a  day, 
(Sundays  excepted,)  upon  which  passengers  shall  be  hauled,  and  the  commission  shall 
nave  no  power  to  relax  this  provision. 

Sec.  23.  This  act  shall  not  have  the  effect  to  release  or  waive  any  right  of  action  by 
the  state  or  any  person  for  any  right,  penalty,  or  forfeiture  which  may  have  arisen, 
or  may  hereafter  arise,  under  any  law  of  this  state;  and  all  penalties  accruing  under 
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this  act  sball  be  camalative  of  each  other,  and  a  suit  tor  or  recovery  of  one  shall  not 
be  a  bar  to  the  recovery  of  any  other  penalty ;  and  all  laws  and  parts  of  laws  In  con- 
flict  with  this  act  are  hereby  repealed. 

Sec  24.  The  fact  that  there  is  no  adequate  and  sufDcient  laws  for  the  regulation  of 
railroads  in  the  transportation  of  freight  and  passenger  trafHc,  and  the  near  approach 
of  the  close  of  the  present  session,  creates  an  imperative  public  necessity  and  an  emer- 
gency, necessitating  the  suspension  of  the  constitutional  rule  requiring  bills  to  be  read 
on  three  several  days,  and  it  is  so  suspended,  and  that  this  act  talie  effect  and  bo  in 
force  from  and  after  its  passage,  and  it  is  so  enacted. 


Pyeatt  et  al.  v.  Powell. 

(Circuit  Court  of  AppcaU,  Eighth  Circuit.    July  25, 1892.) 

No.  108. 

1.   SCITS  IN  ISDIAX  TeRUITORT— COMMOS  LAW  TO   GoVKRS— LuX  FORt. 

In  actions  in  the  federal  courts  in  the  Indian  Territory,  the  rule  of  decision,  in 
the  absence  of  statute,  or  of  proof  of  the  laws,  rules,  or  customs  prevailing  in  the 
territory,  is  the  common  law,  since  it  is  the  texforl. 
a.  Chattel  Mortoages— Rkoistrt  Laws — Indian  Teuritort. 

The  registry  law  of  Kansas  does  not  apply  to  a  chattel  mortgage  executed  in 
Kansas  by  a  resident  of  the  Indian  Territory  upon  property  situated  in  the  ter- 
ritory. 
S.  Same — V'auditt  at  Commox  Law. 

At  common  law  an  unrecorded  chattel  mortgage,  unaccompanied  with  possession 
of  the  chattels  mortgaged,  is  prima  fuetlc  fraudulent  and  void  as  to  creditors  of 
the  morteagor;  but  this  presnmption  of  fraud  may  be  rebutted,  and,  where  it  Is 
admitted  or  proved  that  such  a  mortgage  is  not  fraudulent  as  to  ci-editers,  the  mort- 
gage may  be  sustained,  notwithstanding  the  possession  in  the  mortgagor. 

4.  Same— Vesting  of  Titi.e. 

At  common  law  a  chattel  mortgage  vests  the  title  conditionally  in  the  mortgagee, 
which  title,  in  oase  of  default,  becomes  absolute :  and  therefore  a  mortgagee  of 
domestic  animals  is  entitled,  after  default,  to  the  increase  thereof. 

5.  Same— ATTAcnsiEXT — Instructions. 

In  uii  action  by  the  mortgagee  in  such  case  to  recover  the  property  from  credit- 
ors who  attached  it  after  default,  defendants  were  not  prejudiced  by  a  charge  that 
plaintiff  was  entitled  to  recover  if  defendants  had  knowledge  of  the  mortgage  be- 
fore bringing  their  suit,  tor  the  right  to  recover  was  complete,  whether  defendants 
bad  such  knowledge  or  not. 

6.  Same — Pleading. 

In  such  an  action  it  was  competent  tor  plaintiff  to  recover  under  the  mortgage 
upon  general  allegations  of  title  and  right  to  immediate  possession. 

In  Error  to  the  United  States  Court  in  tlie  Indian  Territory. 

Action  of  replevin  by  Warren  C.  Powell  against  Henry  C.  Pyeatt  and 
James  C.  Kirby.  Verdict  and  judgment  for  plaintiff.  Defendants  bring 
error.     Affirmed. 

Statement  by  Sanborn,  Circuit  Judge: 

The  defendant  in  error  brought  an  action  of  replevin  for  certain  mares 
and  colta  of  the  value  of  about  $4,000,  in  the  United  States  Court  in  the 
Indian  Territory,  against  the  marshal,  who  had  seized  them  on  October 
4,  1889,  under  an  execution  issued  out  of  that  court  upon  a  judgment 
in  favor  of  the  plaintitfs  in  error,  and  against  William  P.  McClellan,  for 
$7,598.07.  Plaintiff  in  his  complaint  alleged  that  he  was  the  owner 
and  entitled  to  the  immediate  possession  of  the  uuimais,  and  plaintiffs 
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in  error,  who  were  by  order  of  the  court  substituted  for  the  marshal  as 
defendants,  in  their  answer  denied  the  plaintiff's  allegations.  On  the 
trial  it  was  established  by  undisputed  evidence  that  on  July  18,  1888, 
William  P.  McClellan  was  justly  indebted  to  the  plaintiff'  in  the  sum  of 
$4,936.11,  and  that  on  that  day  at  Coffeeville,  in  the  state  of  Kansas, 
he  gave  the  plaintiff  his  two  promissory  notes  for  this  aggregate 
amount,  payable  in  a  year,  and  in  good  faith  made  and  delivered  to 
him  his  chattel  mortgage  on  the  mares  and  colts  that  were  then  in  be- 
ing to  secure  these  notes;  that  the  mortgage  provided  that  the  mortga- 
gor should  retain  possession  of  the  property  until  default,  and  upon  pay- 
ment of  the  notes  it  should  be  void;  that  McClellan  resided  in  the  In- 
dian Territory,  and  the  mortgaged  property  at  the  date  of  the  mort- 
gage was,  and  continued  to  remain,  in  that  territory;  that  nothing  was 
ever  paid  on  this  debt  before  the  levy  was  made  on  October  4,  1889, 
in  any  other  way  than  by  the  taking  of  the  property  itself  by  the  mort- 
gagee; and  that  the  defendants  had  actual  notice  of  the  mortgage  be- 
fore they  brought  the  suit,  which  resulted  In  the  judgment  under  which 
the  levy  was  made  on  the  property.  There  was  evidence  tending  to 
show  that  in  the  spring  or  early  summer  of  1889  McClellan  delivered 
to  the  plaintiff  possession  of  all  the  mortgaged  property  under  an 
agreement  that  cither  he  or  the  plaintiff  might  sell  it  if  possible,  and  ap- 
ply the  proceeds  on  the  debt,  and,  if  not  sold  before  the  notes  fell 
due,  plaintiff  should  credit  McClellan  $4,500  on  the  notes  for  this  prop- 
erty, but  the  bona  fides  of  this  transfer  was  denied.  That  question, 
and  all  others  within  the  issues,  were  submitted  to  the  jury,  and  a 
verdict  and  judgment  rendered  for  the  plaintiff,  to  reverse  which  this 
writ  was  sued  out.  A  part  of  the  colts  in  controversy  were  foaled  by 
the  mortgaged  mares  in  the  spring  of  1889. 

John  H;  Rogers,  for  plaintiffs  in  error. 

W.  M.  Cravens  and  Georqc  ft.  kelson,  for  defendant  in  error. 

Before  Caldwell  and  Sanborn,  Circuit  Judges,  and  Shiras,  District 
Judge. 

Sanborn,  Circuit  Judge,  after  stating  the  facts  as  above,  delivered  the 
opinion  of  the  court. 

There  are  43  as.signments  of  error  in  tbis  case,  but  in  the  view  taken 
by  the  court  it  will  be  necessary  to  consider  but  3.  The  thirty-second 
assignment  is  that  the  court  erred  in  refusing  to  charge  the  jury  as 
follows: 

"The  court  instructs  the  jury  that,  under  the  law  in  force  in  the  Indian 
Territory  at  the  time  of  the  execution  of  the  niort({age  introduced  in  evidence 
in  tliis  cause,  and  at  tlie  time  ot  the  levy  of  tlie  execution  of  the  defendants, 
Pyeatt  and  Klrby,  the  title  and  ownership  of  the  mortgaged  property  remained 
in  the  mortgagor  until  default,  and  after  default  until  the  mortgagor  took 
open  and  visible  possesition  of  the  property  mortgaged.  If,  therefore,  you  be- 
heve  from  the  evidence  that  the  mortgage  did  not  expressly  embrace  the  in- 
crease of  the  mares  mortgaged,  and  that  the  mares  remained  after  default  in 
actual  possession  of  the  mortgagor,  William  P.  McClellan,  and  so  remained 
until  the  levy  of  the  defendant's  execution,  the  colts  foaled  in  the  spring  of 
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1889  were  liable  to  defendant's  execution,  and  especially  is  this  true  if,  nt  the 
time  of  the  default  or  levy,  it  was  no  longer  necessary  for  the  colts  to  follow 
their  dams  for  nurture." 

There  was  no  error  in  this  refusal.  Under  the  common  law,  whose 
rules  must  govern  here,  a  mortgage  of  personal  property  vests  the  title 
in  the  mortgagee  subject  to  be  defeated  upon  compliance  with  its  con- 
ditions, and  upon  a  failure  to  comply  therewith  such  title  becomes  ab- 
solute. Story,  Bailm.  §  287,  and  cases  cited;  Stewart  v.  Hanaon,  35  Me. 
506;  Talbot  v.  De  ForeM,  3  G.  Greene,  586;  Flander»  v.  Bar^ow,!^  Me.  357. 
The  brood  of  all  tame  or  domestic  animals  belongs  to  the  owner  of 
the  dam  or  mother,  and  at  common  law  the  increase  or  young  of  mort- 
gaged animals  belongs  to  the  mortgagee.  Catde  Co.  v.  Marm^  130  U.  S. 
78,  9  Sup.  Ct.  Rep.  458;  Jones,  Chat.  Mortg.  §  149;  Cahoon  v.  Miers, 
67  Md.  673,  11  Atl.  Rep.  278;  Emm  v.  Aferriken,  8  Gill.  &  J.  39. 

That  each  of  the  following  instructions  was  given  by  the  court  below 
to  the  jury  is  aLso  assigned  as  error: 

"The  court  further  instructs  the  jury  that  the  mortgage  adduced  and  read 
in  evidence  by  the  (ilaintiff,  Powell,  contains  a  provision  for  the  retention 
and  possession  of  tlie  mortgaged  property  by  the  mortgagor,  McClellun,  until 
the  happening  of  some  on^  of  the  events  mentioned  therein  to  cause  a  de- 
fault; therefore  the  possession  of  the  property  by  the  mortgagor  is  not  in- 
consistent witli  the  terms  of  the  mortgage,  and  the  court  pronounces  the 
mortgage  valid  on  its  face,  and  binding  between  Powell  and  McClellan;  and 
if  the  jury  siiall  believe  from  the  evidence  that  on  the  18th  day  of  July,  1888, 
said  McClellan  whs  justly  indebtetl  to  said  Powell  in  the  sums  of  money  for 
which  said  two  notes  which  were  read  m  evidence  were  executed,  and  that 
said  mortgage  was  given  in  good  faith  to  secure  the  payment  of  said  notes, 
and  if  the  jury  shall  also  believe  from  the  evidence  that  defendants  Kirby  and 
Pyeatt  had  actual  knowledge  and  knew  of  said  mortgage  before  the  bringing 
of  their  suit  and  the  obtaining  of  tbeir  judgment  against  the  mortgagor,  Mc- 
Clellan, in  this  court,  then  the  mortgaged  property  should  not  be  held  subject 
to  their  execution,  and  the  jury  should  Kiid  for  the  plaintiff,  Powell.  The 
court  further  instructs  the  jury  that  if  you  shall  believe  from  the  evidence 
that  William  P.  McClellan,  on  the  18th  day  of  July.  1888,  was  justly  indebted 
to  the  plaintiff.  Warren  C.  Powell,  in  the  sum  of  forty-nine  hundred  and 
thirty-six  dollars  and  eleven  cents,  as  evidenced  by  the  two  promissory  notes 
adduced  and  read  in  evidence  on  this  trial,  and  that  said  McClellan  executed 
the  mortgage  read  to  the  jury  to  secure  the  payment  of  said  notes,  and  that 
defendants  Kirby  and  Pyeatt  had  actual  notice  and  knew  of  said  mortgage 
before  the  bringing  of  their  suit  and  obtaining  their  judgment  against  the 
mortgagor  in  this  court,  and  the  jury  shall  also  believe  that  said  notes  and 
mortgage  were  past  due  and  unpaid  before  the  issuance  of  the  execution  read 
in  evidence,  then  the  mortgaged  property  was  nut  subject  to  said  execution, 
and  tbe  jury  should  And  for  the  plaintiff,  Powell." 

The  contention  is  that  these  instructions  ^vere  erroneous  on  two  grounds: 
Mnt,  because  it  was  not  competent  for  plaintiff  to  recover  on  this  mort- 
gage under  his  pleading;  second,  because  it  is  claimed  that  this  mort- 
gage, which  was  executed  in  Kansas,  was  void  as  to  the  creditors  of  Mc- 
Clellan, because  it  was  never  filed  as  required  by  tbe  following  provisions 
of  the  statutes  of  Kansas: 

"Every  mortgage  or  conveyance  intended  to  operate  as  a  mortgage  of  per- 
sonal properly  which  shall  not  be  accompanied  by  an  )Dqmedii.ite  delivery,  and 
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be  followed  by  an  actual  and  continued  change  of  possession  of  tlie  things  mort- 
gaged, shall  be  absolutely  void  as  against  the  creditors  of  the  mortgagor,  and 
as  against  sut>sequent  purchasers  and  mortgagees  in  good  faith,  unless  the 
mortgage,  or  a  true  copy  thereof,  shall  be  forthwith  deposited  in  the  office  of 
the  register  of  deeds  in  the  county  where  the  property  shall  then  be  situated, 
or,  if  the  mortgagor  be  a  resident  uf  this  state,  then  of  the  county  of  which 
be  shall  at  the  time  be  a  resident. "     Gen.  St.  Kan.  1889,  §  3903. 

As  to  the  first  ground,  it  is  sufficient  to  say  that  the  notes  and  mort- 
gage were  introduced  in  evidence  without  objection,  and,  under  the 
plaintifiTs  allegation  of  title  and  right  to  the  immediate  possession  of  the 
mortgaged  property,  they  were  competent  evidence  on  which  he  had  a 
right  to  rely.  The  primary  question  on  trial  was  whether  plaintiff'  or 
defendants  were  entitled  to  the  possession  of  the  property,  and  this  mort- 
gage, if  valid,  and  its  past-due  debt,  if  unpaid,  established  the  plaiii- 
tifPs  contention.  Person  v.  Wright,  35  Ark.  175;  Story,  Bailm.  §  267; 
Winchester  v.  Ball,  54  Me.  558;  Talbot  v.  De  Fmest,  3  G.  Greene,  586. 

As  to  the  second  ground,  it  must  be, borne  in  mind  that  the  owner  of 
the  property  mortgaged  resided,  and  the  mortgaged  property  itself  was 
situated,  in  the  Indian  Territory.  In  that  territory  there  was  no  registry 
statute, — no  register  with  whom  the  mortgage  could  be  filed.  Between 
the  mortgagor  and  mortgagee,  the  mortgage  was  valid  and  binding  in 
Kansas  and  elsewhere  without  filing  and  without  delivery  of  possession 
of  the  proj)erty  mortgaged.  Denny  v.  Fanlkner,  22  Kan.  89;  Martin  v. 
Ogden,  41  Ark.  191,  192;  IladcU  v.  Manlove,  14  Cal.  85.  As  this  mort- 
gage was  valid  and  binding  between  the  parties  to  it,  it  was  so  as  to  third 
parties,  unless  it  was  made  void  as  to  some  third  parties  by  some  stat- 
ute, law,  or  rule  of  public  policy. 

The  registry,  act  of  Kansas  was  in  the  nature  of  a  police  regulation  of 
that  state.  It  was  enacted  to  modify  in  that  state  the  rule  of  the  com- 
mon law  which  made  every  chattel  mortgage  of  articles  capable  of  manual 
delivery,  unaccompanied  with  change  of  possession  of  the  things  mort- 
gaged, prima  fade  void  as  to  creditors  of,  and  bona  fide  purchasers  from, 
the  mortgagor;  to  give  security  to  mortgagees  by  making  their  mortgages, 
unaccompanied  with  possession  of  the  property,  valid  when  recorded, 
and  by  the  same  record  to  protect  creditors  and  purchasers  against  secret 
trusts.  It  never  was  intended  to  have,  aud  has  not,  any  extraterritorial 
force.  So  far  as  the  rights  of  the  creditors  of  McClellan,  seeking  to  ac- 
quire liens  on  this  property  in  the  Indian  Territory,  were  concerned, 
this  r^istry  law  of  Kansas  was  without  effect.  The  hiortgage  and  these 
rights  of  creditors  were  governed  by  the  lex  domicilii  of  the  owner  who 
mortgaged  the  property,  and  by  the  law  of  the  place  where  the  property 
was  situated.  They  were  governed  by  the  law  of  the  Indian  Territory. 
Green  v.  Van  Bmkirk,  7  Wall.  139;  Clark  v.  Tarbell,  58  N.  H.  88;  GuiV- 
lander  v.  Hoipdl,  35  N.  Y.  657;  Whitman  v.  Cmmcr,  40  N.  Y.  Super.  Ct. 
339,  346;  Irm  Worksv.  Warren,  76  Ind.  512;  Martin  v.  PoUer,  34  Vt.  87; 
Tied.  Sales,  §  239;  Jones,  Chat.  Mortg.  §  305. 

What,  then,  was  the  law  of  the  Indian  Territory  on  this  subject  in 
1888  and  1889?     Prior  to  the  passage  of  the  act  of  congress  of  May  2, 
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1890,  (26  U.  S.  St.  p.  94,)  extending  over  this  territory  certain  statutes 
of  the  state  of  Arkansas,  there  was  no  statute  in  operation  in  this  terri- 
tory upon  any  subject  outside  of  those  treated  in  the  acts  of  the  congress 
regulating  intercourse  with  the  Indians  and  punishing  offenses  against 
the  United  States.  In  the  United  States,  in  the  absence  of  statutes,  the 
presumption  of  the  existence  of  the  common  law  prevails  in  all  the  terri- 
tory of  the  original  colonies,  and  in  all  newly-acquired  territory  origin- 
ally settled  by  Englishmen  or  their  American  descendants;  but  this  pre- 
sumption may  not  prevail  in  the  Indian  Territory,  because,  before  its 
purchase  by  the  United  States,  it  was  part  of  a  territory  settled  by  the 
subjects  and  governed  by  the  laws  of  other  nations. 

There  is,  however,  another  well-settled  principle,  founded  in  reason 
and  authority,  upon  which,  in  the  federal  courts,  the  common  law  must 
\>e  held  to  govern  the  rights  of  these  paities.  It  is  that  the  lex  fori,  or, 
in  other  words,  the  laws  of  the  country  to  whose  courts  the  party  appeals 
for  redress,  furnish  in  all  cases,  prima  Jacic,  the  rule  of  decision.  Man- 
roev.  Douglass,  5  N.  Y.  452;  TheScoOand,  105  U.  S.  24,  30,  31;  Gamer 
V.  WriglU,52  Ark.  388;'  Nonig  v.  Harris,  15  Cal.  254.  In  the  federal 
courts,  in  the  absence  of  statutes  repealing  or  modifying  it,  the  common 
law  is  the  rule  of  decision  and  guide  of  action;  and  when,  by  the  act  of 
March  1,  1889,  (25  U.  S.  St.  p.  783,)  the  congress,  with  the  assent  of 
the  Indians,  created  the  court  below  for  the  Indian  Territorj',  and  con- 
ferred on  it  "jurisiliction  in  all  civil  cases  between  citizens  of  the  United 
States  who  are  residents  of  the  Indian  Territory,  or  between  citizens  of 
the  United  States,  or  of  any  state  or  territory,  and  any  citizen  of  or  per- 
sons residing  or  found  in  the  Indian  Territory,"  when  the  amount  in 
controversy  was  $100  or  over,  we  hold  that  it  gave  that  court  authority, 
and  imposed  upon  it  the  duty,  to  apply  the  established  rules  and  prin- 
ciples of  the  common  law  to  the  adjudication  of  those  cases  of  which  it 
was  thus  given  jurisdiction,  where,  as  in  this  case,  no  proof  is  made  of 
the  laws,  rules,  or  customs  obtaining  in  that  territory. 

The  rule  of  the  common  law  is  that  a  mortgage  of  personal  property, 
unaccompanieil  with  po'ssessiou,  is  prinui  Jack  void  as  to  creditors  of  the 
mortgagor;  yet  the  presumption  of  fraud  arising  from  that  circumstance 
may  be  rebutted  by  explanations  showing  the  transaction  to  be  fair  and 
honest,  and  giving  a  reasonable  account  of  the  retention  of  possession. 
Rynll  V.  RoUe,  1  Atk.  165,  168;  AUmv.  Harrison,  L.  R.  4  Ch.  App.  622. 
626;  Marthvlcdev.  Booth,  3  Barn.  &  Adol.  498, 506;  Hausdt  v.  Harrison, 
105  U.  S.  401 ;  Warner  v.  Norton,  20  How.  448,  460;  Marlin  v.  Ogden,  41 
Ark.  191,  192;  2  Kent,  Comm.  521.  Thus,  in  Eyall  v.  RoUe,  1  Atk. 
167,  (decided  in  1749,)  the  court  said: 

"The  next  question  to  be  considered  will  be  in  relation  to  the  condition  of 
creditors  when  the  debtor  continues  in  possession  of  the  goods  mortgaged. 
This  was  fraudulent  at  common  law,  and  IB  Eliz.  c.  5,  gg  1,  2,  provides 
against  it,  that  it  shall  be  void.    There  is  no  diatinction  whether  the  sale  be 
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absolute  or  conditional.  Courts  of  equity  and  juries  are  to  consider,  upon  tlie 
wliole  evidence,  whetlier  the  conveyance  was  made  with  a  view  to  defraud  or 
not." 

This  mortgage  debt  fell  due  Jnlj'  18, 1889,  and,  if  the  mortgagor  had 
possession  after  that  date,  he  had  no  interest  that  was  subject  to  levy  and 
sale  at  common  law  if  the  mortgage  was  valid.  Jones,  Mortg.  §  556, 
note  4,  and  cases  cited.  The  result  is  that  this  mortgage  was  not  void 
because  it  was  not  filed  in  the  office  of  some  register  of  deeds,  as  required 
by  the  Kansas  statute.  Aside  IVom  the  possession  of  the  mortgaged  prop- 
erty by  the  mortgagor,  which  the  mortgage  by  its  terms  provided  for, 
there  was  no  evidence  at  the  trial  tending  to  show  that  it  was  not  made 
in  good  faith  to  secure  a  just  debt,  or  that  it  was  made  with  any  intent 
to  hinder,  delay,  or  defraud  creditore.  On  the  oral  argument  in  this 
court  it  was  expressly  conceded  by  counsel  for  defendants  that  there  was 
no  question  of  the  good  faith  of  the  parties  to  the  mortgage,  or  as  to  the 
validity  of  the  debt,  and  in  his  brief  he  says: 

"There  is  not  a  scintilla  of  evidence  in  the  case  that  in  ,Tuly,  1888,  McClel- 
lan  did  not  owe  Powell  the  amount  of  the  notes  secured  by  the  mortgage  read 
in  evidence,  or  that  tliey  were  not  given  in  good  faitli." 

It  is  clear  that  under  this  evidence  and  these  concessions  there  was  no 
question  about  the  validity  of  the  debt,  or  the  fraudulent  character  of 
the  mortgage  as  to  creditors,  to  be  submitted  to  the  jury,  and  hence  there 
could  have  been  no  prejudicial  error  in  the  instructions  we  have  been  con- 
sidering. A  chattel  mortgage,  not  fraudulent  as  to  cretlitors,  made  in 
good  faith,  to  secure  an  honest  debt,  is  at  common  law  superior  to  a 
subsequent  attachment  of  the  same  property  by  a  creditor  of  the  mort- 
gagor. 

It  is  true  that  it  was  not  material  whether  the  defendants  were  or  were 
not  notified  of  this  mortgage  after  their  debt  accrued,  and  before  they 
brought  suit;  but  the  charge  of  the  court  that  this  mortgage  entitletl  the 
plaintiff  to  recover,  if  defendants  were  notified  of  it  before  suit,  could  do 
the  defendants  no  injury,  because,  under  the  admissions  as  to  its  char- 
acter, the  mortgage  entitled  him  to  recover  whether  the  defendants  were 
notified  of  it  or  not.  And  for  the  same  reason  none  of  the  other  errors 
assigned  in  this  action  prejudiced  the  defendants,  for  it  is  conceded  that, 
if  the  two  instructions  we  have  been  considering  are  correct,  the  jurj- 
should  have  been  instructed  to  return  a  verdict  for  the  plaintiff.  Error 
without  prejudice  is  no  ground  for  reversal,  and  for  this  reason  we  have 
not  considered  the  assignments  of  error  not  above  discussed,  and  the 
judgment  below  is  affirmed. 
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Brush  Electric  Co.  et  al.  v.  Ele^tiic  Imp.  Co.  of  San  Jose. 
(CireuU  Court  of  Appeals,  Ninth,  Circuit.    July  14,  1892.) 

APPBiLLASUI  OhDEBS — FiNALITT. 

The  owner  of  a  patent  moved  to  be  dismissed  from  a  suit  for  Infringement 
brought  by  a  licensee  on  the  ground  that  the  suit  had  been  brought  without  its  au- 
thority. Held  that,  as  the  motion  presented  questions  of  law  and  fact  not  presented 
In  the  bill  of  complaint,  an  order  orerruling  it  was  a  "final  decision, "  within  the 
meaning  of  the  act  of  March  3,  luwi,  »nd  therefore  the  subject  of  an  appeal. 

Appeal  from  the  Circuit  Coqrt  of  the  United  States  for  the  Northern 
District  of  California. 

On  motion  to  dismiss  appeal.     Denied. 

Statement  by  Knowles,  District  Judge: 

The' California  Electric  Light  Company,  and  the  San  Jose  Light  <fe 
Power  Company,  desiring  to  commence  a  suit  against  the  Electric  Im- 
provement Company  of  San  Jose,  foran'infringement  of  a  certain  patent, 
joined  with  them  as  a  plaintiflf  the  Brush  Electric  Company.  After 
the  bill  of  complaint  had  been  filed  in  tlie  circuit  court  for  the  district 
of  California,  the  Brush  Electric  Company  came  into  said  court,  and 
moved  that  the  said  cause  be  dismissed  as  to  it.  At  the  hearing  of  this 
motion  affidavits  were  introduced  by  both  the  Brush  Electric  Company 
and  the  California  Electric  Light  Company  bearing  upon  the  question 
of  the  right  of  the  California  Electric  Light  Cf)inpany  to  use  the  name 
of  said  Brush  Electric  Company  in  the  said  action.  The  question  of. 
fact  was  considered  and  determined  upon  the  affidavits.  Important 
questions  of  law  were  uresented  and  decided  in  the  ruling  of  the  court 
upon  this  motion.  Tne  court  overruled  the  motion  to  dismiss.  49 
Fed.  Rep.  731  The  Brush  Electric  Company  appealed  to  this  court  from 
this  order  overruling  its  suid  motion. 

Edward  P.  Cole  and  H.  P.  Bowie,  for  a]^pellant. 

The  motion  of  appellees  to  dismiss  our  appeal  is  based  on  the  ground  tliat 
the  order  of  January  18,  1892,  refusing  to  dismiss  the  Brush  Electric  Com- 
pany from  the  bill,  is  not  appealable;  that  is,  that  the  order  is  not  a  final  or- 
der. 

The  facts  are  these:  A  bill  was  6Ied  in  the  circuit  court  to  enjoin  an  in- 
fringement of  a  patent.  The  bill  was  entitled:  "Brush  Electric  Cuuipany, 
California  Electric  Light  Co..  San  Jose  Liglit  and  Power  Co.,  vs.  The  Electric 
Improvement  Co.  of  San  .lose."  The  Brush  Electric  Company,  the  owner  of 
the  patent,  moved  to  be  dismissed  from  the  suit,  because  it  was  begun  with- 
out its  authority,  and  it  had  never  given  any  consent  to  i»f)y  one  to  use  its 
name  in  this  litigation,  and  it  did  not  desire  to  press  the  casie.  Its  copluintiff 
the  California  Electric  Light  Company  objected,  and  alUdavits  were  flled  show- 
ing that  the  California  Electric  Light  Company  was  the  licensee  of  the  Brush 
Electric  Company,  and  the  light  and  power  company  was  its  sublicensee,  but 
without  its  consent,  and  that  the  California  Electric  Light  Company  had  no 
interest  in  the  ciise.  The  court  refused  to  dismiss  the  Brush  Electric  Com- 
pany from  the  suit,  and  decided  that  the  California  Electric  Light  Company 
bad  the  right  to  the  use  of  its  name  in  this  suit,  and  that  the  Bi'ush  Electric 
Company  should  have  no  control  over  nor  interest  in  the  suit.  From  this  or- 
der an  Uppealhas  been  taken. 
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Since  Forgay  v.  Conrad,  6  How.  204,  the  supreme  court  has  many  times 
repeated  the  doctrine  that  a  final  decision  is  one  where  the  controversy  of  tlie 
parties  as  to  the  merits  is  terminated:  but  no  case  like  the  one  at  bar  has  ever 
arisen,  and,  in  every  instiim-e  where  the  court  has  refused  to  entertain  an  ap- 
peal, the  parlies  have  been  on  the  opftosite  side  of  the  record,  and  the  decree 
has  been  simply  interlocutory ;  but  many  appeals  have  been  entertained  where 
the  matter  adjudged  was  (inal  as  to  that  point,  although  there  remained  others 
to  be  decided,  and  the  state  courts  under  a  similar  statute  have  given  a  like 
interpretation  to  a  like  statute,  to  prevent  injustice.  The  language  of  the 
act  creating  this  honorable  court,  in  section  6,  Act  March,  1891,  says:  "The 
circuit  court  of  appeals  shall  exercise  appellate  jurisdiction  to  review  by  ap- 
peal or  by  writ  of  error  any  linal  decision,"  etc.  The  statute  does  not  say 
that  an  appeal  lies  from  the  tinal  decision,  but  from  any  final  decision,  thus 
contemplating  what  is  well  known  in  equity,  viz.,  that  there  may  be  more 
than  one  final  decision  in  a  cause. 

In  Stich  v.  (joldner,  38  Cal.  609,  the  plaintiff  sueil  defendant  Dickenson  to 
foreclose  a  mortgage.  He  denied  that  plaintiff  was  the  owner  of  the  note  and 
mortgage.  Guldner  filed  a  complaint  in  intervention,  Dickenson  demurred 
to  the  intervention,  and  the  demurrer  was  sustained,  and  judgment  was  there- 
upon entered  against  the  intervener,  and  he  appealed.  The  respondents 
claimed  that  the  appeal  was  premature,  and  asked  to  have  it  dismissed,  as  nu 
final  judgment  had  been  given  in  the  case.  The  court  said:  "This  position 
was  untenable,  that  there  had  been  a  final  judgment  against  the  intervener; 
so  far  as  he  was  concerned,  the  judgment  was  final,  and  ended  the  litigation 
in  that  court."  The  same  point  was  ruled  the  same  way  in  People  v.  Pfeif- 
fer,  59  Cal.  90;  Cohtim  v.  iimart,  53  Cal.  743;  and  Henry  v.  Insurance  Co.. 
(Colo.  Sup.)  26  Pac.  Itep.  319. 

In  Bronnon  v.  Railroad  Co.,  2  Black,  529,  a  motion  was  made  to  dismiss 
the  appeal,  because  there  was  no  final  decree  within  the  meiining  of  the  act 
giving  the  court  jurisdiction.  Some  exceptions  to  the  report  of  the  master 
were  pending  and  undetermined  when  the  decree  was  made.  D.wis,  J.,  com- 
menting on  the  contention  of  defendants  tliiit  there  bad  been  no  final  decree, 
and  on  the  injury  to  plaintiffs  if  the  appeal  was  refused,  said:  "A  rule  from 
which  consequences  so  injurious  to  the  rights  of  parties  litigant  would  neces- 
sarily result  has  never  received  the  sanction  of  this  court.  This  decree  is  not 
final,  in  the  technical  sense  of  the  word,  tor  something  yet  remains  for  the 
court  below  to  do.  lint  it  was  said  by  Justice  Taney  in  Forgay  v.  Conrad, 
6  How.  203:  '1'his  court  has  not  therefore  underetood  the  words  "final  de- 
cree" in  this  strict  technical  sense,  but  has  given  to  them  a  more  liberal,  and, 
as  we  think,  a  more  reasonable,  construction,  and  one  more  consonant  to  the 
intention  of  the  lejrislature.'  "  And  the  appeal  was  sustained,  because  it  de- 
termined the  merits  of  the  litigation  as  far  as  the  appellant  could  control  it. 

In  Thomson  v.  Dean,  7  Wall.  345,  it  was  held  that  an  appeal  lay  because  the 
decree  determined  the  principal  matter  in  controversy  between  the  parties; 
and  that  since  it  cuuld  not  be  changed,  except  by  a  new  and  distinct  proceed- 
ing, it  determined  that  matter  finally.  Trustees  v.  tireenough,  105  U.  S. 
527,  is  an  instructive  ca.se  on  the  right  of  appeal,  and  has  been  repeatedly  ap- 
proved. Concisely  the  case  is  this:  In  1870  a  bill  was  filed  by  Vose,  a  bond- 
holder, iigalnst  the  trustees  of  the  Florida  Improvement  Fund  et  al.,  to  set 
iiside  certain  fraudulent  conveyances.  By  decree  the  management  of  the  fund 
was  taken  out  of  the  trustees,  and  large  sums  of  money  were  divided  among 
the  bondholders.  Vose  had  borne  the  whole  burden  of  the  litigation,  and  had 
advanced  all  the  expenses.  In  1875  he  filed  a  petition  in  the  suit  showing 
these  facts,  and  pi-ayed  for  reimbursement  out  of  the  fund.  The  report  was 
confirmed  in  part,  and  from  this  order  an  appeal  was  taken.  At  that  time  the 
litigation  was  undetertftined.    It  was  urged  that  this  order  was  not  a  final  de- 
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eree  determining  the  merits  of  the  litigation  between  the  parties,  and  hence 
not  appealahle.  The  court,  at  page  531,  answered  the  contention,  saying: 
"The  order  is  certainly  a  final  determination  of  the  particular  matter  arising 
upon  the  petition  for  allowance.  Though  incidental  to  the  cause,  the  inquiry 
was  a  collaleral  one,  having  a  distinct  and  independent  character,  and  receiv- 
ing a  final  decision  that  the  main  suit  might  continue  for  years.  That  the 
case  is  a  peculiar  one,  is  true,  but,  under  all  the  circumstances,  we  think 
that  the  proceedings  may  be  regarded  as  so  far  independent  as  to  make  the 
decision  substantially  a  final  decree  for  the  purposes  of  an  appeal." 

In  Wmtamt  v.  Morgan,  111  U.  S.  689, 4  Sup.  Ct.  Kep.  638,  the  court  again, 
speaking  of  an  appeal  from  an  order  fixing  the  fee  of  a  trustee  in  an  unfin- 
ished case,  said:  "It  was  in  its  nature  final,  and  was  made  in  a  matter  dis- 
tinct from  the  general  subject  of  litigation, — a  matter  by  itself  which  affected 
only  the  parties  to  the  particulHr  controversy."  In  Terrp  v.  Sharon,  131  U. 
S.  46,  9  Sup.  Ct.  Rep.  705,  after  the  decree  of  the  circuit  court.  Sharon 
died,  and  F.  W.  Sharon,  his  executor,  filed  a  bill  of  revivor.  To  this  bill  the 
defendant  Terry  demurred.  The  demurrer  was  overruled,  and  from  the  or- 
der Terry  appealed.  A  motion  to  dismiss  the  appeal  was  made,  because  the 
order  was  not  appealable;  but  Mr.  Justice  Millkr  denied  the  motion,  be- 
cause, as  he  said,  "the  order  which  the  court  made  was  so  essentially  decisive 
and  important  that  the  court  did  not  doubt  that  it  was  appealable." 

Central  Trust  Co.  v.  Ch-ant  Locomotive  Works,  135  U.  S.  209,  10  Sup.  Ct. 
Rep.  736.  seems  to  us  conclusive  as  to  our  right  to  maintain  an  appeal.  Here, 
before  any  decree  whatever  in  the  main  cause,  on  an  ex  parte  application, 
certain  orders  were  made  directing  certain  property  involved  in  the  litigation 
to  be  delivered  to  an  intervener,  the  plaintiff  appealed,  and,  on  motion  to 
dismiss.  Chief  Justice  Fullek,  speaking  for  the  court,  said,  (page  224. 13517. 
S.,  and  page  742,  10  Sup.  Ct.  Hep:)  "They  were  final  in  their  nature,  and 
made  upon  matter;  distinct  from  the  general  subject  of  litigation. "  The  last 
case  in  the  federal  courts  illustrative  of  our  position  is  decided  by  the  fifth 
circuit  court  of  appeals,  vis..  Central  Trust  Co.  v.  Marietta  &  N.  B.  Ry.  Co., 
48  Fed.  Rep.  851.  In  this  decision  the  last  cited  case  is  approved.  The  facts 
were  similiar,  and  the  court  again  reaffirmed  the  well-settled  doctrine  that, 
wherever  a  final  decision  is  made  upon  matters  distinct  from  the  general  sub- 
ject of  the  litigation  affecting  any  party  to  the  record,  whether  such  party  is 
on  the  same  or  different  side,  an  apppsl  will  lie  by  the  party  injured. 

It  will  be  noticed  that  all  of  thebu  decisions  contemplate  and  assume  that 
in  every  case  there  may  be  more  than  one  final  decree,  and  also  that  the  rea- 
son of  the  rule  allowing  an  appeal  from  an  order  made  upon  matters  distinct 
from  the  general  subject  of  litigation  applies  equally,  if  not  more  forcibly,  to  us ; 
for  if  we  cannot  appeal  from  this  order  we  are  without  remedy  against  the 
wrong  which  may  be  done  us,  and,  helpless  in  the  hands  of  our  enemies,  we 
will  be  forced  to  see  our  valuable  rights  destroyed  without  an  opportunity  to 
protest  or  to  be  heard,  since,  if  the  decree  be  in  favor  of  the  complainants,  there 
must  be  judgment  that  we  have  authorized  and  consented  to  the  assignment 
to  the  San  Jose  Light  &  Power  Company.  If  in  favor  of  the  defendant, 
then  our  valuable  patent  rights  may  be  adjudged  void.  And  thus  we  will  be 
injured  in  any  event,  because  we  are  parties  to  the  bill,  and  must  be  con- 
clnded  by  the  issnes  raised  in  the  pleadings;  but,  in  the  language  of  Justice 
Davis  in  2  Black.  530:  "A  rule  from  which  consequences  so  injurious  to 
the  rights  of  parties  litigant  would  necessarily  result  has  never  received  the 
sanction  of  this  court." 

The  adjudications  in  the  state  courts  are  equally  favorable  to  our  right  tc 
maintain  this  appeal.  The  Kentucky  court  of  appeals  have  decided  the  ex- 
act question  in  our  favor,  in  the  case  of  Map  v.  Hardin's  Ex'rs,  13  B.  Mon. 
844b    See,  also,  Sharon  r.  Sharon,  67  Cal.  195,  196,  7  Pac.  Rep.  456,  635, 
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and  8  Pac.  Rep.  709;  Daniels  v.  Daniels,  (Colo.  .Sup.)  10  Pac.  Rep.  661; 
JAthngraphing  Co.  v.  Crane,  (Sup.)  12  N.  Y.  Supp.  8:15:  Stephem  v.  Hall, 
(Sup.)  10  N.  Y.  Supp.  T.-iS. 

The  order  refusing  to  dismiss  us  from  the  bill  is  flniil  as  to  us,  and  is  a 
final  adjudication  of  our  right  both  to  control  the  suit,  and  also  to  ignore 
the  assignment  of  our  license  to  the  light  and  power  company;  and,  since 
all  our  rights  between  us  and  our  coplaintiffs  have  In  this  litigation  and  suit 
been  finally  determined,  we  submit  that  the  order  is  appealable. 

John  H.  Miller,  for  appellees. 

Before  McKe.nna,  Circuit  Judge,  ani  Ross  and  Knowles,  District 
Judges. 

Knowi.es,  District  Judge.  In  this  court  the  California  Electric  Ijght 
Company  moves  this  court  to  dismiss  this  appeal,  on  the  ground  that  the 
order  overruling  this  motion  was  not  subject  to  appeal,  the  same  not  be- 
ing a  final  decision.  The  matter  presented  for  consideration  in  this 
motion  in  the  court  below  was  not  one  presented  in  the  bill  of  com- 
plaint. It  was  not  a  matter  sought  in  any  manner  to  be  determined  by 
that  bill.  The  order  overruling  this  motion  should  not  be  termed  an 
"interlocutory  decree."  An  "interlocutory  decree"  is  generally  applied 
to  decrees  in  which  some  matter,  dither  of-  law  or  of  fact,  is  directed 
preparatory  to  a  final  decision.  2  Daniells,  Ch.  PI.  &  Pr.  (Perk.  Ed.) 
1192,  note  o. 

The  order  was  not  a  preliminary  decree,  concerning  matters  prepara- 
tory to  a  final  decree  upon  the  i.ssue8  made  in  the  bill.  Neither  was  it 
a  decree  determining  finally  any  of  the  issues  presented  in  the  bill.  It 
was,  however,  a  determination  of  a  matter  collateral  to  the  issues  pre- 
sented in  the  bill.  A  decree  or  judgment  or  decision  which  finally  de- 
termines all  of  the  issues  presented  by  the  pleadings,  and  finally  fixes  the 
rights  of  the  parties,  is  undoubtedly  a  final  decree  or  judgment.  The 
question  of  difiiculty  in  this  case  is  as  to  whether  this  order  settling,  as 
far  as  the  circuit  court  was  concerned,  the  issue  presented  upon  this 
motion,  can  be  classed  as  a  final  decision.  The  act  of  March  3,  1891, 
entitled  "An  act  to  establish  circuit  courts  of  appeals,"  etc.,  upon  the 
subject  of  appeals  to  this  court,  provides  "that  the  circuit  court  of  ap- 
peals established  by  tliis  act  shall  exercise  apjiellate  jurisdiction  to  re- 
view, by  appeal  or  by  writ  of  ejror,  final  decisions  in  the  district  court, 
and  the  existing  circuit  courts,  in  all  cases  other  than  those  proNided  for 
in  the  preceding  section  of  this  act,"  etc.  It  is  conceded  that  the  term 
"final  decision"  in  this  act  means  the  same  thing  as  final  decree  or  judg- 
ment. It  mast  be  apparent  that  that  term  embraces  the  others.  Under 
that  statute,  final  judgments  and  decrees  are  brought  to  this  court  for  re- 
view. The  terms  "final  decree"  and  "final  judginent"  have  been  con- 
sidered by  the  supreme  court  in  statutes  providing  for  appeals  and 
writs  of  error  from  lower  courts  to  it.  In  the  case  of  WiUiavisv.  Morgan, 
111  U.  S.  (589,  4  Sup.  Ct.  Rep.  638,  that  court  says  of  an  order  which 
was  made  upon  a  collateral  matter  not  presented  by  any  of  the  plead- 
ings in  the  case:  "It  was  in  its  nature  final,  and  was  made  in  a  matter 
distiqct: from  the  general  subject  of  litigation, — a  matter  by  itself  which 
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aGTected  only  the  parties  to  the  particular  controversy."  And  this  order 
it  was  held  was  such  a  final  decree  as  could  be  appealed  from.  In  this 
the  supreme  court  followed  its  former  decision  in  the  case  of  Forgay  v. 
Conrad,  6  How.  203.  In  that  case  the  court  said:  "  This  court  has  not, 
therefore,  understood  the  words  'final  decree'  in  this  strict  technical 
sense,  but  has  given  to  them  a  more  liberal,  and,  as  we  think,  a  more 
reasonable  construction,  and  one  more  consonant  to  the  intention  of  the 
legislature."  In  this  case  the  court  held  a  decree  was  final  which  deter- 
mined certain  issues,  and  which  did  not  finally  determine  the  case. 

The  conclusion  that  the  decree,  to  be  a  final  one,  within  the  meaning 
of  the  act  of  congress,  providing  for  appeals  to  the  supreme  court,  need 
not  necessarily  be  one  that  disposed  of  all  the  issues  presented  in  the 
case  finally,  but  may  include  a  final  determination  in  collateral  matters, 
was  reached  in  Branson  v  Railroad  Co.,  2  Black,  530,  and  in  Central  Tniat 
Co.  V.  Grant  IjoconiMve  Works,  135  U.  S.  209,  10  Sup.  Ct.  Rep.  736. 
In  the  state  courts  a  decree  for  alimony  pendente  lite  has  been  classed  as 
a  final  decree,  although  the  issues  in  the  pleadings  are  not  involved  in 
awarding  the  same.  Sharon  v.  Sharon,  67  Cal.  Id5,  7  Pac.  Rep.  456, 
635,  and  8  Pac.  Rep.  709. 

The  meaning  given  to  the  terms  "final  decree"  or  "judgment,"  in  the 
statute  providing  for  appeals  to  the  supreme  court,  should  be  the  same 
in  the  statute  under  consideration  providing  for  appeals  to  this  court. 
Considering  the  construction  given  by  the  supreme  court  to  the  terms 
"final  decisions,"  "judgments,"  or  "decrees,"  we  reach  the  conclu- 
sion that  the  term  "final  decision"  in  said  statute  under  consideration 
does  not  mean  necessarily  such  decisions  or  decrees  only  which  finally 
determine  all  the  issues  presented  by  the  pleadings;  that,  while  these 
are  undoubtedly  final  decisions,  the  terms  are  not  limited  to  them,  but 
also  apply  to  a  final  determination  of  a  collateral  matter  distinct  from 
the  general  subject  of  litigation,  affecting  only  the  parties  to  the  partic- 
ular controversy,  and  finally  settles  that  controversy.  It  would  seem, 
also,  that- the  importance  of  this  collateral  matter  should  be  considered. 
Terry  v.  Sharon,  131  U.  S.  46,  9  Sup.  Ct.  Rep.  705. 

The  order  overruling  the  motion  of  the  Brush  Electric  Company  to 
dismiss  the  cause  as  to  it,  does  seem  to  have  been  the  final  determina- 
tion of  a  most  important  question,  collateral  in  its  character.  In  con- 
sidering the  motion,  questions  of  fact  and  of  law  were  involved.  Dis- 
tinct issues  of  both  were  presented.  They  were  such  as  were  not  pre- 
sented by  the  general  issues  in  the  case.  These  questions  would  not  be 
again  presented.  They  were  not  preliminary  to  the  decree  upon  the 
merits,  or  inv<;>lved  in  the  decree  upon  the  merits.  The  order  determin- 
ing the  issues  upon  this  motion  we  therefore  hold  was  a  "final  decision," 
within  the  meaning  of  the  statute  concerning  appeals  in  this  court  above 
referred  to,  and  was  therefore  the  subject  of  an  appeal  thereunder. 

The  motion  to  dismiss  the  appeal  is  overruled. 
v.6lF.no.9— 3S 
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NoBTHERN  Vac  R.  Co.  «.  Charuoh. 
(Ctrcutt  Court  of  Appealt,  Ninth  ClreuU.    August  S,  UM.) 

L  Uabteb  Am  SBByAm^-Nsauontofr— lK«UBT  to  Braksmas— Etidbrob. 

A  railroad  section  hand  was  on  a  hand  car  with  other  employes,  under  the  eon- 
trol  and  Buperintendenoe  of  a  section  boss,  and  was  going  at  the  rata  of  10  miles 
•n  hour.  The  brake  appliaDoes  on  the  car  had  been  supplied  \>j  the  section  boas, 
and  were  defective.  Sztra  trains  were  being  run  over  that  section,  without  no- 
tice to  the  hands.  A  rapidly  moving  freight  train  approached  throut^  a  eat  and 
around  a  curve,  giving  no  warning  or  signals.  The  bralce  on  the  handcar  was  ap- 
plied without  effect,  and  plaintiff,  l>elieving  Iilmself  in  imminent  peril,  jumped, 
falling  between  the  rails,  and  the  hand  car  ran  over  him.  Held  aofflcient  to  wa^ 
rant  the  jury  in  holding  the  company  liable. 

S.  Same— UErscnvB  Appliancbs — Dnrr  of  Railroad  Compant. 

The  duty  of  a  railroad  company  to  furnish  its  employes  with  safe  and  reliabto 
machinery  and  appliaaces  adequate  to  the  services  in  which  they  are  engaged  can- 
not be  delegated  to  another  servant  so  as  to  exempt  itself  from  liability  for  inju- 
ries caused  by  its  omission.  Nor  will  tlie  negligence  of  a  fellow  servant  excuse 
the  company  from  liability  to  a  coaervant  for  an  injury  which  would  not  have  hap- 
pened had  the  proper  macliinery  lieen  furnished. 

S.  Sams. 

The  employes  on  the  hand  car  had  a  right  to  expect  that  those  in  charge  of  the 
freight  train  would  give  the  usual  warning  in  approaohine  places  of  danger;  and 
the  negligence  of  the  officer  in  charge  of  the  train  in  this  respect  was  not  one  of 
the  usual  and  ordinary  risks  assumed  by  the  plaintiff  aa  Inoldont  to  his  employ- 
ment. 

4.  Triai.— BxAMiNiso  Witness — Discretion  or  Coort. 

The  mode  of  examining  a  witness  is  within  the  discretion  of  the  court,  and  it  is 
not  error,  therefore,  to  allow  a  witness  to  give  his  testimony  in  a  narrative  form, 
and  if  he  states  matters  irrelevant  or  incompetent  it  is  the  duty  of  the  party  ob- 
jecting to  arrest  the  narrative,  and  move  to  have  such  testimony  stricken  out. 

5.  PBAOTICB— NOKSOIT— DiRBOTIJIO  VbRDICT— POWKB  0»  FbDERAI.  COCRTS. 

The  federal  courts  have  no  power  to  order  a  compulsory  nonsuit  at  tlie  oloee  of 

Slaintlff's  evidence,  or  to  direct  a  verdict  for  defendant  l>efore  the  latter  has  rested 
is  case. 
6w  Bnj.  or  KzcBrnoHS— SnmoiBNOT— (tauBonoKs  to  EviDinoB. 

A  bill  of  exceptions  which,  in  respect  to  certain  evidence  admitted  at  the  trial, 
contains  merely  the  formal  record,  "Objection  taken;  overruled;  exceptions  al- 
lowed. " — is  too  general  to  present  any  question  for  review,  as  the  groona  of  objeo. 
tion  should  lie  pointed  out. 
7.  Appeal — Rbview— Eickssivb  Vbrdict— Nbw  Triai. 

The  correction  of  an  excessive  verdiot  ia  a  question  for  the  trial  coort  on  •  mo- 
tion for  a  new  trial,  the  granting  or  refusing  of  which  will  not  be  reviewed  bj  Um 
federal  appellate  courts. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Washington. 

At  Law.  Action  by  Hugh  Charless  against  the  Northern  Pacific  Rail- 
road Company  for  damages  for  personal  injuries.  Judgmrait  for  plaintiff 
in  the  sum  of  $18,250.     Affirmed. 

John  H.  Mitchell,  Jr.',  for  plaintiff  in  error. 

A.  K.  McBroom  and  Prather  <k  Danson,  for  defendant  in  error. 

Before  Deady,  Hawlky,  and  Morrow,  District  Judges. 

Morrow,  District  Judge.  This  action  was  brought  by  Hugh  Charless, 
defendant  in  error,  the  plaintiff  below,  to  recover  the  sum  of  $26,000  for 
damages  for  personal  injuries,  alleged  to  have  been  received  byhim  whUe 
in  the  employ  of  the  Northern  Pacific  Railroad  Company,  defendant  in 
error,  as  a  section  hand  engaged  at  work  on  the  line  of  the  road  at  s 
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point  near  Cheney,  then  in  the  territory,  now  in  the  state,  of  Washington. 
The  case  was  tried  before  a  jury,  and  the  plaintiff  had  a  verdict  and 
judgment  for  tl8,250  and  costs.  A  motion  for  a  new  trial  was  made 
and  denied,  and  thereupon  the  conijjany  sued  out  this  writ  of  error. 
The  complaint  originally  stated  two  causes  of  action,  the  first  ot  which 
consisted  in  a  statement  of  permanent  injuries  alleged  to  have  been  ix;- 
ceived  by  plaintiff  while  assisting  in  the  course  of  his  employment  as  a 
section  hand  in  operating  a  defective  hand  cur  upon  one  of  the  sections 
of  the  company's  line  of  railroad.  The  second  cause  of  action  set  forth  in 
the  complaint  consisted  of  allegations  to  the  effect  that  at  the  time  of  the 
injury  there  were  known  to  the  medical  and  surgical  professions  certain 
medical,  surgical,  and  remedial  appliances,  by  the  proper  use  of  which 
the  plaintiff  could  have  been  almost,  if  not  entirely,  healed  and  cured  of 
his  injuries;  that  the  company  failed,  neglected,  and  refused  to  use  or 
have  or  cause  to  be  used  such  appliances  and  medicines  for  the  healing 
of  plaintiff,  whereby  plaintifif  had  been  rendered  a  cripple  for  the  remain- 
der of  his  life,  unable  to  work,  or  move  his  lower  limbs  or  the  lower  part 
of  his  body.  The  defendant  demurred  to  the  first  cause  of  action,  and 
moved  to  strike  out  the  second.  The  demurrer  was  overruled,  and  the 
motion  to  strike  out  granted.  The  action  of  the  court  in  overruling  the 
demurrer  to  the  first  cause  of  action  is  claimed  as  error,  on  the  ground 
that  the  complaint,  as  it  wa.t  allowed  to  stand  for  trial,  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

The  material  allegations  of  the  complaint  relating  to  the  first  cause  of 
action  are  that  in  the  operation  of  defendant's  railroad  it  was  necessary 
at  all  times  to  keep  in  employment  and  service  of  defendant  a  nuuil>er 
of  laborers  for  the  maintenance  of  defendant's  track  and  roadbed ,  and  it 
became  and  was  defendant's  duty,  in  the  employment  of  said  laborers 
in  said  service,  to  furnish  them  with  competent  and  efhcient  means  and 
appliances  for  the  proper  discharge  of  their  duties  in  said  service,  and 
to  furnish  them  with  necessary  information  as  to  the  passing  of  trains  on 
defendant's  road  to  protect  themselves  from  injury  by  such  trains  while 
engaged  in  said  service.  That  plaintiff  was  on  the  28th  day  of  August, 
188G,  one  of  defendant's  servants  and  employes  whose  duty  it  was  to 
maintain  a  certain  section  of  defendant's  track  and  roadbed,  under  tlie 
charge,  control,  and  superintendency  of  one  William  Kirk,  who  was  the 
section  boss  of  the  section  running  west  from  Cheuey,  and  as  such  sec- 
tion boss  the  agent  of  the  defendant  in  maintaining  the  track  and  road- 
bed, and  had  the  superintondcncy,  direction,  and  control  of  the  work 
and  the  means  and  appliances  therefor.  That  at  said  date  defendant 
had  in  its  employ  at  Cheney  a  telegraph  operator,  whose  duty  it  was  to 
know  the  time  of  passing  trains  over  defendant's  road  in  the  vicinity  of 
Cheney,  and  the  times  of  their  arrival  and  departure  therefrom,  and  to 
inform  defendant's  servants  and  employes,  whose  safety  and  welfare 
might  be  endangered  thereby,  of  the  times  of  the  running  of  such  trains. 
That  in  the  carrying  on  of  said  work  of  maintaining  said  track  and  road- 
bed it  became  and  was  necessary  for  said  servants  and  employes  to  use 
a  certain  hand  car  under  the  direction  and  control  of  the  section  boss. 


Digitized  by 


Google 


564  FEDERAL   HEPORTER,  VoL  51. 

That  this  hand  car  was  sufficient  for  its  ordinary  uses,  but  in  case  of 
imminent  danger  from  collision  it  was  defective  in  not  having  a  suffi- 
cient brake;  which,  instead  of  brake  blocks  to  rub  and  stop  the  wheels, 
was  only  a  short  piece  of  timber  fastened  to  said  car  at  one  end ,  and 
made  to  rub  upon  one  of  the  wheels  by  pressing  thereon  with  the  foot. 
That  the  section  boss  and  road  master  knew  of  this  defect,  but  told 
plaintiff  that  the  brake  was  sufficient  for  the  purposes  of  its  use,  and 
plaintiff  did  not  know  different  until  the  hapjiening  of  the  accident  in 
which  he  was  injured.  That  on  the  said  28th  day  of  August,  1886, 
while  in  the  service  and  employment  of  the  defendant  as  aforesaid,  and 
during  working  hours,  plaintiff,  together  with  other  like  servants  and 
employes  of  defendant,  under  the  direction  and  superintendency  of  the 
section  boss,  and  with  the  knowledge  of  said  telegraph  operator,  left 
Cheney  on  said  hand  car,  going  west,  being  ignorant  of  any  approaching 
train  on  the  road  from  the  west,  and  of  any  danger  to  his  person  on  ac- 
count of  the  running  of  any  train  in  that  vicinity.  That  when  about 
two  miles  west  from  Cheney,  near  a  deep  cut  and  curve  in  the  road, 
sufficient  to  obscure  an  approaching  train,  while  plaintiff  was  standing 
on  the  front  end  of  the  hand  car,  working  at  the  lever  propelling  the 
same,  with  his  back  towards  the  direction  in  which  thej'  were  going, 
the  section  boss  standing  on  the  rear  end  of  the  hand  car  looking  in 
the  direction  they  were  going,  having  full  charge,  control,  and  direc- 
tion of  the  hand  car,  which  was  then  running  at  the  rate  of  about  10 
miles  an  hour,  the  section  boss  for  the  first  time  informed  plaintiff  that 
a  freight  train  traveling  east  was  about  due  at  that  place.  That  plain- 
tiff knew  that  said  hand  car  was  then  not  far  from  said  cut  and  curve 
in  said  road,  immediately  became  apprehensive  for  his  personal  safety. 
That  immediately  upon  informing  plaintiff  that  said  train  was  then 
about  due  at  said  place  said  section  boss  exclaimed,  "There  she  comes 
now;  put  on  the  brake  1"  That  thereupon  one  of  the  employes  nearest 
the  brake  put  it  on,  and  tried  to  stop  the  car,  but  failed  to  do  so,  or  to 
diminish  its  speed  sufficiently,  as  it  appeared  to  plaintiff,  to  prevent  a 
collision  with  the  approaching  train,  whereupon  plaintiff  turned  to  see 
how  near  the  train  was,  and  what  the  chances  of  escape  were.  That 
he  then  saw  the  train  but  a  short  distance  from  them,  and  approaching 
very  rapidly,  wthout  slackening  its  speed,  and  it  appeared  to  plaintiff 
that  a  collision  with  the  train  was  inevitable,  and  that  his  life  would  be 
lost  thereby,  unless  he  did  something  upon  that  instant  to  save  his  life. 
That  at  that  time  there  were  tools  and  different  kinds  of  repair  materials 
on  the  hand  car,  so  arranged  along  its  sides  that  it  appeared  to  plaintiff 
that  it  would  be  impossible  for  him*  to  reach  either  side  of  the  car  to 
jump  therefrom  to  the  side  of  the  track,  but  it  did  appear  to  him  that 
he  could  jump  from  the  front  end  to  the  side  of  the  road,  and  avoid  in- 
jury, and  with  this  belief  he  did  jump,  with  the  intention  of  saving  his 
life.  That  when  he  jumped  from  the  car,  instead  of  alighting  upon  his 
feet  on  the  side  of  the  road,  as  he  expected,  he  fell  on  the  road  between 
the  rails,  and  before  he  could  recover  himself  the  hand  car  was  about 
to  run  over  him,  whereupon  he  put  up  his  foot  against  the  approaching 
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hand  car  to  stop  it,  and  prevent  it  running  over  him,  but  the  ear  waa 
coming  towards  him  with  such  velocity  that  he  could  not  stop  it,  and 
it  ran  over  and  upon  him  in  such  a  way  as  to  break  and  dislocate  on^ 
of  the  vertehrx  near  the  middle  of  his  spinal  column,  and  to  cause  him 
other  great  and  perinanent  injuries  about  his  back,  chest,  and  legs. 
That  during  all  the  time  the  engineer  and  conductor  of  the  freight  train 
knew  of  the  danger  in  which  plaintifi'  was  then  placed ,  and  of  a  collision 
with  the  hand  car,  and  of  the  probability  thereby  of  injuring  and  killing 
plaintiff;  yet  the  engineer  and  conductor  of  the  freight  train  negligently 
and  recklessly  failed  and  refused  to  slacken  the  speed  of  the  train,  and 
continued  to  run  it  at  a  great  speed,  to  wit,  of  25  miles  an  hour,  there- 
by causing  plaintiff  great  fear  of  immediate  death  by  said  train  running 
over  him  and  causing  him  to  make  the  efforts  he  did  to  save  his  life. 
That  the  telegraph  operator  at  Cheney  knew  that  plaintiff  left  Cheney 
on  said  hand  car,  and  that  a  freight  train  was  about  due  at  that  place, 
going  east,  and  that  the  hand  car,  going  west  on  said  section  at  that 
time,  would  be  in  great  danger  of  a  collision  with  the  freight  train,  and 
the  plaintiff  would  be  in  great  danger  of  personal  injury  and  loss  of  life 
thereby.  That  the  telegraph  operator  negligently  and  recklessly  failed, 
neglected,  and  refused  to  inform  plaintiff  thereof,  whereby  he  was  placed 
in  the  position  of  great  imminent  peril  and  danger,  which,  without  his 
fault,  resulted  in  the  injury  to  him  as  stated.  That  defendant  negli- 
gently and  knowingly  permitted  and  caused  plaintiff  to  use  in  its  serv- 
ice said  car  having  a  defective  brake,  whereby  plaintiff  was  made  and 
caused  to  rely  on  the  sufficiency  of  said  brake  until  he  had  to  jump 
from  the  car,  causing  the  injuries  stated. 

It  is  urged  against  the  sufficiency  of  this  complaint  that  it  contains 
no  allegation  charging  negligence  upon  the  company,  or  upon  any  one 
for  whose  acts  the  company  was  responsible.  The  statement  of  the  case 
made  by  the  complaint  is  subject  to  some  criticism.  It  is  not  in  the 
most  approved  legal  form,  a  plain  and  concise  statement  of  facts  consti- 
tuting the  cause  of  action,  but  we  are  of  the  opinion  that,  taking  aU  the 
allegations  of  the  complaint  together,  they  in  effect  charge — Firet,  that 
the  defendant  was  negligent  in  not  providing  plaintiff  and  his  coem- 
ployes  with  a  suitably  equipped  hand  car  for  the  work  in  which  they 
were  engaged  at  the  time  of  the  accident ;  second,  that  under  the  direc- 
tion of  the  section  boss  the  hand  car  was  being  run  at  the  rate  of  about 
10  miles  an  hour  when  the  approaching  freight  train  was  discovered 
immediately  in  front;  third,  that  the  telegraph  operator  at  Cheney  neg- 
ligently tailed  to  notify  plaintiff  and  his  coemployee  that  in  going  west 
on  the  section  at  that  time  they  would  meet  a  freight  train  going  east ; 
fourth,  that  the  conductor  and  engineer  of  the  freight  train  were  negli- 
gent in  running  their  train  at  great  speed,  and  in  not  slackening  the 
speed  of  the  train  when  the  danger  of  collision  with  the  hand  car  be- 
came imminent  by  its  approach, — and  that  the  failure  of  the  defendant 
through  its  agents  to  use  ordinary  care  in  these  particulars  was  the  prox- 
imate cause  of  the  injury  to  the  plaintiff.  The  question  is  as  to  whetheir 
any  one  or  all  of  these  ^legations  state  a  cause  of  action  against  the  de- 


Digitized  by 


Google 


566  FEDERAL   REPORTEB,  Vol.  51. 

fendant,  and  its  determination  involves  a  consideration  of  the  general  rule 
exempting  the  common  master  from  liability  to  one  servant  for  injuries 
caused  by  the  negligence  of  a  fellow  servant  in  the  same  employment. 
To  this  rule  there  are  several  important  exceptions.  In  Hough  v.  RhU- 
loay  Co.,  100  U.  S.  213-217,  tlie  supreme  court  of  the  United  States  af- 
finiied  an  exception  applicable  here.     The  court  said : 

"One,  and  perhaps  the  most  important,  of  those  exceptions  arises  from  the 
obligation  of  the  master,  whether  a  natural  person  or  a  corporate  body,  not 
to  expose  the  servant,  when  conducting  tlie  master's  business,  to  perils  or 
liazanls  against  which  he  may  be  guarded  by  proper  diligence  upon  tlie  part  of 
the  master.  To  that  end  the  master  is  bound  to  observe  all  the  care  which 
prudence  and  the  exigencies  of  the  situation  require  in  providing  the  servant 
with  machinery  or  other  instrumentalities  adequately  safe  for  use  by  the  lat- 
ter." 

In  Railroad.  Co.  v.  Rosi,  112  U.  S.  377-383,  5  Sup.  Ct.  Rep.  184, 
the  same  court  held  that — 

"It  is  indispensable  to  the  employers  exemption  from  liability  to  his  serv- 
ant for  the  consequence  of  risks  thus  incurred  that  he  should  himself  be  free 
from  negligence.  He  must  furnish  the  servant  thti  means  and  appliances 
which  the  service  requires  for  its  efficient  and  safe  performance,  unless  oth- 
erwise stipulated;  and  if  be  fail  in  that  respect,  and  an  injury  result,  be  is  as 
liable  to  the  servant  as  be  would  be  to  a  stranger.  In  other  words,  whilst 
claiming  such  exemption  he  must  not  himself  be  guilty  of  contributory  neg- 
ligence." 

In  Railroad  Co.  v.  Herbert,  116  U.  S.  642-647,  6  Sup.  Ct.  Rep.  590, 
this  doctrine  was  applied  to  a  state  of  facts  which  serve  to  illustrate  the 
practical  application  of  the  rule  where  contributory  negligence  is  made 
part  of  the  defense.  In  that  case  a  brakeuiau  was  injured  while  acting 
under  the  orders.of  a  yard  master  in  attempting  to  stop  cars  by  means 
of  a  brake  that  was  out  of  order.  To  recover  damages  for  the  injury 
sustained  he  brought  nn  action  against  the  company,  alleging  that  it 
was  its  duty  to  provide  good  and  safe  cars  and  machinery,  and  appa- 
ratus of  a  like  character  for  braking  and  handling  tiiem,  and  also  to 
make  rules  and  regulations  for  switching  and  handling  them  in  the  yard, 
and  for  notifying  employes  of  the  condition  of  defective  and  broken  cars, 
80  that  they  might  not  be  subject  to  unnecessary  danger;  but  he  alleged 
that  the  company  had  neglected  its  duty  in  these  particulars,  and  thereby, 
without  his  fault,  he  was  injured  as  stated.  In  its  answer  the  company 
admitted  the  all^ations  as  to  the  employment  of  the  plaintiff  and  the 
injuries  he  had  received,  but  set  up  that  it  was  his  duty  to  know,  and 
that  he  did  know,  the  condition  of  each  of  the  cars,  and  that  he  care- 
lessly put  his  leg  between  them  when  setting  the  brake,  and  thus,  through 
his  own  fault,  suffered  the  injury  of  whicli  he  complained.  There  was 
a  verdict  for  the  plaintiff  for  $2-5,000,  which  the  court,  on  a  motion  for 
new  trial,  reduced  to  $10,000.  The  supreme  court,  in  determining  the 
question  of  law  involved  in  this  writ  of  error,  said  : 

"The  general  doctrine  as  to  the  exemption  of  an  employer  from  liability 
for  injuries  to  a  servant,,  caused  by  the  negligence  of  a  fellow  servant  in  a 
common  employment,  is  well  settled.     When  several  persons  are  thus  em- 
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ployed,  there  is  necessarily  incidcDt  to  the  service  of  each  the  risk  that  the 
others  may  tail  in  that  care  and  vigilance  which  are  essential  to  his  safety. 
In  undertaking  the  service  he  assumes  that  risk,  and,  if  he  should  suffer,  he 
cannot  recover  from  his  employer.  He  is  supposed  to  have  taken  it  into  con- 
sideration when  he  arranged  for  bis  compensation.  *  *  *  It  is  equally 
well  settled,  however,  that  it  is  the  duty  of  the  employer  to  select  and  retain 
servants  who  are  fitted  and  competent  for  the  service,  and  to  furnish  sutti- 
cient  and  safe  materials,  machinery,  or  other  means,  by  which  it  is  to  be  per- 
formed, and  to  keep  them  in  repair  and  order.  This  duty  he  cannot  delegate 
to  a  servant  so  as  to  exempt  himself  from  liability  for  injuries  caused  to  an- 
other servant  by  its  omission.  Indeed,  no  duty  required  of  him  for  the  safety 
and  protection  of  his  servants  can  be  transferred  so  as  to  exonerate  him  from 
such  liability.  The  servant  does  not  undertake  to  incur  the  risks  arising 
from  the  want  of  suflicient  and  skillful  colaborers,  or  from  defective  machin- 
ery or  other  instruments  with  which  he  is  to  work.  His  contract  implies 
that  in  regard  to  these  matters  his  employer  will  make  adequate  provision 
that  no  danger  shall  ensue  to  him.  This  doctrine  has  been  so  frequently  as- 
serted by  courts  of  the  highest  character  that  it  can  hardly  be  considered  as 
any  longer  open  to  serious  question." 

In  fbrd  v.  Railroad  Oj.,  110  Mass.  240,  the  plaintiff  was  injured  by 
the  explosion  of  an  engine  upon  which  he  was  employed  as  engineer. 
The  explosion  was  caused  by  a  defect  in  the  engine,  due  to  the  failure 
of  the  company  to  keep  the  engine  in  proper  repair.  It  was  contended 
on  the  part  of  the  defense  that  negligence  in  keeping  the  engine  in  re- 
pair was  the  negligence  of  a  fellow  servant.  The  supreme  court  of  Mas- 
sachusetts held  that  the  company  was  liable.     The  court  said : 

"The  rule  of  law  which  exempts  the  master  from  responsibility  to  the  serv- 
ant for  injuries  received  from  the  ordinary  risks  of  his  employment,  including 
the  negligence  of  his  fellow  servant,  does  not  excuse  the  employer  from  the 
exercise  of  ordinary  care  in  supplying  and  mnintaining  suitable  instrumen- 
talities for  the  performance  of  the  work  required.  One  who  enters  the  em- 
ployment of  another  has  a  right  to  count  on  this  duty,  and  is  not  required  to 
assume  the  risks  of  the  master's  negligence  in  this  respect.  The  fact  that  it 
is  a  duty  which  must  always  be  discharged,  when  the  employer  is  a  corpora- 
tion, by  officers  and  agents,  does  not  relieve  tlie  corporation  from  the  obliga- 
tion. The  agents  who  are  charged  with  the  duty  of  supplying  safe  machin- 
ery are  not,  in  the  true  sense  of  the  rule  relied  on,  to  be  regarded  as  fellow 
servants  of  those  who  are  engaged  in  operating  it.  They  are  charged  with 
the  master's  duty  to  his  servant." 

In  Flike  v.  Railrond  Co.,  53  N.  Y.  549,  an  agent  of  the  company  whose 
duty  it  was  to  make  up  and  dispatch  trains,  and  to  employ  and  station 
brakemen  thereon,  sent  out  a  train  with  two  brakemen,  when  three  was 
the  usual  number  required.  The  agent  did  in  fact  employ  a  third  brake- 
man,  who,  by  reason  of  oversleeping,  failed  to  get  on  board  in  time. 
The  train  parted,  and  in  consequence  of  the  want  of  necessary  brakemen 
one  part  of  the  train  ran  back  and  collided  with  another  train  a  sliort 
distance  in  the  rear,  killing  a  fireman  on  the  latter  train,  who  was  also 
a  servant  of  the  company.  The  action  was  to  recover  damages  for  the 
death  of  the  fireman.  It  was  claimed  that  the  injury  was  attributable 
to  the  negligence  of  the  brakeman  who  failed  to  report  for  duty,  or,  if 
causeil  by  the  negligence  of  the  agent  in  not  supplying  the  place  of  the 


Digitized  by 


Google 


668  FEDERAL   REPORTER,  vol.  51. 

defaulting  brakeman  with  another  man,  such  negligence  in  either  case 
should  be  r^arded  as  the  negligence  of  a  fellow  servant,  for  which  the 
company  was  not  responsible.  The  court  held  that  neither  of  these  po- 
sitions was  tenable.  In  discussing  the  law  applicable  to  the  case, 
Church,  C.  J.,  speaking  for  the  court,  said: ' 

"The  trae  rule,  I  apprehend,  is  to  hold  the  corporation  liable  for  negligence 
or  want  of  proper  cure  in  respeot  to  such  acts  and  duties  as  it  is  required  to  per- 
form and  discharge  as  master  or  principal,  without  regard  to  the  rank  of  the 
agent  intrusted  with  their  performance.  As  to  such  acts,  the  agent  occupies 
the  place  of  the  corporation,  and  the  latter  should  be  deemed  present,  and  con- 
sequently liable  for  the  manner  in  which  they  are  performed." 

In  Omie  v.  Railroad  Co.,  SI  N.  Y.  206,  the  plaintiff  was  a  car  repairer 
in  defendatit's  employ,  and  was  injured  by  steam  escaping  from  a  loco- 
motive engine.  The  engine  was  in  many  particulars  in  bad  condition. 
Its  fire  box  was  burned  out,  stay  bolts  had  given  way,  its  cylinders 
needed  boring  out,  its  valves  facing,  it  leaked  badly,  and  its  fiues  were 
defective,  its  throttle  valve  leaked,  and  the  thread  upon  the  screw  which 
served  to  hold  the  reverse  bar  in  place  and  tlius  control  the  motion  of  tlie 
engine  was  so  worn  out  as  to  be  useless.  In  consequence  of  these  de- 
fects, the  steam  escaped  from  the  boiler  into  the  cylinders,  the  engine 
was  put  in  motion,  and  the  accident  occurred  of  which  the  plaintiff  com- 
plained. It  was  claimed  on  the  part  of  the  defendant  that  the  engine 
was  furnished  with  cylinder  cocks;  that  these  cocks,  if  opened,  would 
have  allowed  the  steam  to  escape,  thus  preventing  its  accumulation  in 
the  cylinder  and  its  pressure  upon  the  piston;  that  the  engineer  omitted 
to  open  the  cocks,  and  was  therefore  guilty  of  negligence,  and  that  it  was 
this  negligence  which  caused  the  injury,  and  so  the  defendant  was  ex- 
onerated.    The  court,  in  commenting  upon  this  defense,  said: 

"But  the  cylinder  cocks  were  part  of  a  perfect  machine;  they  were  not 
added  to  supply  the  defects,  or  any  of  them,  to  which  I  have  above  called  at- 
tention. Therefore  the  defendant's  contention  comes  to  this:  'We  concede 
that  we  failed  in  our  duty.  We  did  not  supply  a  suitable  machine;  but  our 
servant,  the  engineer,  could,  notwithstanding'  have  so  managed  that  ihe  de- 
fect should  cause  no  harm.''  If  this  doctrine  is  accepted  it  will  loosen  the 
rule  of  reapunsibility  which  now  bears  none  too  closely  upon  corporate  con- 
duct. It  will  seldom  happen  that  unusual  care  on  the  part  of  an  engineer 
would  not  prevent  an  accident.  In  this  case  he  might  have  opened  the  cocks, 
or  blocked  tlie  wheels,  or  with  extreme  care  so  separated  <|he  engine  from  its 
train  that  the  two  should  occupy  separate  tracks.  It  now  seems  that  it  would  < 
have  been  well  to  have  done  one  or  the  other  of  these  things,  llis  omission 
to  do  so  may  have  been  negligence  towards  the  defendant,  but  it  does  not  re- 
move the  responsibility  which  attached  to  it  to  furnish  good  and  suitable 
machinery,  or  place  it  upon  a  subordinate  whose  duty  is  to  be  measured  by 
the  degree  of  skill  necessary  for  its  management,  and  who  is  not  called  upon 
to  make  good  the  want  of  corporate  care  and  attention. " 

The  court  said  further: 

"Neither  upon  principle  nor  authority  can  it  be  held  that  negligence  of  the 
servant  in  using  imperfect  machinery  excuses  the  principal  from  liability  to 
a  coemploye  for  an  injury  which  could  not  have  happened  had  the  machinerj 
been  suitable  for  the  use  to  which  it  was  ajjplied." 
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Numerous  cases  niiglit  be  cited  to  tlae  same  effect,  but  it  will  not  be 
necessary  to  multiply  authorities  on  the  point,  since  the  law  is  well 
established  by  the  supreme  court  of  the  United  States  and  by  the  highest 
courts  in  mafay  states  that  the  absence  5>f  superior  rank  or  title  in  the 
intervening  servant  or  agent  will  not  exempt  the  master  from  liability 
for  injuries  resulting  from  the  use  of  defective  machinery  or  appliances. 
Tested  by  this  rule,  the  allegations  of  the  complaint  in  the  present  case 
concerning  the  use  of  tlie  defective  hand  car  at  a  high  rate  of  speed  un- 
der the  direction  of  the  section  boss,  in  the  manner  described,  whereby 
plaintiff  was  injured,  state  a  cause  of  action.  The  complaint  being  suffi- 
cient in  this  particular,  we  might  stop  here,  but  we  will  notice  briefly 
one  of  the  remaining  allegations,  for  the  purpose  of  referring  to  another 
feature  of  the  question  where  the  liability  of  the  master,  according  to 
some  decisions,  may  be  determined  by  the  character  of  the  duty  required 
to  be  performed  by  the  servant.  The  telegraph  operator  at  Cheney  is 
charged  with  negligence  in  not  notifying  the  plaintiff  and  his  coemployes 
on  the  hand  car  of  the  movements  of  the  freight  train,  the  danger  of  a 
collision  with  which  caused  the  plaintiff  to  jump  from  the  hand  car, 
whereby  he  was  injured.  It  was  the  duty  of  the  company,  as  admitted 
in  its  amended  answer,  to  furnish  its  employes  engaged  in  maintaining 
its  track  and  roadbed  with  information  concerning  the  movements  of 
trains  over  the  sections  on  which  they  were  employed.  In  the  present 
case  it  is  alleged  that  this  duty  was  required  to  be  perforrtied  by  the  tel- 
egraph operator  at  Cheney,  but  the  designation  of  the  official  is  imma- 
terial. It  was  a  direct,  positive  duty  which  the  company  owed  such 
employes  as  were  exposed  to  danger  by  the  movement  of  trains.  In 
I^teis  V.  Seifert,  116  Pa.  St.  628-647,  11  Atl.  Rep.  514,  it  was  deter- 
mined that  a  train  dispatcher,  wielding  the  power  and  authority  of  a 
railroad  company  in  the  moving  of  trains,  in  the  changing  of  schedules, 
or  the  making  of  new  ones,  as  exigencies  required,  is  not  a  fellow  serv- 
ant with  a  train  employe.     The  court,  in  its  opinion,  said: 

"It  is  very  plain  that.it  was  thexlutyof  the  defendant  company,  as  between 
said  company  and  its  employes,  to  provide  a  reasonably  good  and  safe  road, 
and  reasoiiabiy  safe  and  gocxl  cars,  locomotives,  and  uaacliinery  for  operating 
its  road.  It  is  equally  clear  that  it  was  its  duty  to  frame  and  promulgate 
such  rules  and  schedules  for  the  moving  of  its  trains  as  would  afford  reason- 
able safety  to  the  operators  who  were  engaged  in  moving  them.  This  is  a 
direct,  positive  duty  which  the  company  owed  its  employes,  and  for  the  fail- 
ure to  perform  which  it  would  be  responsible  to  any  person  injured  as  a  con- 
sequence thereof,  whether  such  person  be  a  passenger  or  an  employe.  It 
would  be  a  monstrous  doctrine  to  hold  that  a  railroad  con)pany  could  frame 
such  schedules  as  would  inevitably,  or  even  probably,  result  In  collisions  and 
loss  of  life.  This  is  a  personal,  positive  duty;  and  while  a  corporation  is 
compelled  to  act  through  agents,  yet  agents,  in  performing  duties  of  this 
character,  stand  in  the  place  of  and  represent  the  principal.  In  other  words, 
they  are  vice  principals. " 

We  are  aware  that  there  are  decisions  holding  that  a  tel^raph  oper- 
ator does  not  occupy  the  position  of  a  train  dispatcher  merely  because 
he  transmits  or  delivers  the  orders  for  the  movement  of  the  trains,  and 
that  his  negligence  cannot  be  said  to  be  the  negligence  of  the  company; 
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but  it  is  not  necessary,  in  this  connection,  to  determine  the  actual  duty 
or  respousibilities  ot  a  telegraph  operator.  All  this  is  covered  in  the 
present  case  by  the  allegations  of  the  complaint,  and  upon  the  questions 
involved  in  the  demurrer  these  allegations  must  be  accepted  as  true. 
The  point  is  that  the  duty  of  keeping  the  employes  on  the  section  in- 
formed as  to  the  movement  of  trains  over  that  section  was  a  positive 
duty  devolving  upon  the  company,  and,  where  injuries  are  sustained  by 
reason  of  negligence  in  the  performance  of  that  duty,  the  company  is 
liable.  The  complaint  being  sufficient  in  the  particulars  mentioned 
disposes  of  the  first  exception. 

It  is  next  claimed  as  error  that  the  plaintiff  was  allowed  on  the  trial 
to  make  a  stjitcment  in  narrative  form,  as  a  witness  in  his  own  behalf, 
without  being  specially  interrogated  by  his  counsel  in  reference  to  the 
particular  matters  involved  in  the  case;  that  the  statement  was  made  in 
such  a  way  as  to  afford  the  defendant  no  opportunity  of  making  any  ob- 
jection to  any  particular  portion,  and  was  allowed  to  be  made  over  the 
general  objection  that  it  contained  matters  immaterial  to  the  issues,  and 
incompetent  as  being  hearsay  and  not  the  best  evidence.  It  appears 
from  the  record  that  after  a  few  preliminary  questions  the  plaintiff  was 
asked  the  following  question  by  his  counsel:  "Turn  to  the  jury,  and  tell 
them  the  facts  in  this  case,  commencing  at  the  time  of  your  employ- 
.  ment  with  the  Northern  Pacific  Railroad  Company,  and  tell  them  the 
complete  story."  To  this  question  no  objection  was  made.  The  plain- 
tiff therefore  proceeded  to  relate  the  facts  in  tiie  case  as  requested.  After 
stating  the  particulars  of  his  employment,  the  use  of  a  hand  car,  the 
method  of  stopping  it,  and  the  breaking  of  one  of  its  wlieels,  counsel  for 
defendant  objected  to  the  course  in  which  the  taking  of  the  testimony 
was  proceeding,  claiming  that  the  witness  was  making  a  statement 
of  matters  immaterial  to  the  issues  involved  in  the  case,  and  incompe- 
tent as  being  hearsay,  and  not  tiie  best  evidence,  and  tiiat  he  desired  to 
interpose  such  objections,  but  that,  owing  to  the  fact  that  the  testimony 
was  being  given  in  a  narrative  form,  no  opportunity  was  given  counsel 
to  properly  interpose  such  objection.  The  court  replied  to  this  objec- 
tion that  the  taking  of  the  witness' testimony  in  the  narrative  form  would 
be  the  best  way  of  getting  at  wliat  he  knew  or  could  state  concerning  the 
matter  at  issue;  that  it  would  save  time  to  proceed  in  that  way,  and 
would  perhaps  furnish  to  the  jury  a  more  connected  statement  of  the 
matter  to  be  told  as  it  occurred  and  took  place.  It  was  within  the  dis- 
cretion of  the  court  to  allow  the  witness  to  give  his  testimony  in  a  narra- 
tive form.  Thonip.  Trials,  §  354.  In  general,  this  practice  is  com- 
mended by  text  writers.  Mr.  Chitty,  in  speaking  of  this  method  of  ex- 
amining witnesses,  says: 

"It  is  certainly  tlie  practice,  when  the  time  and  place  of  the  scene  of  action 
have  once  been  fixed,  to  desire  the  witness  to  give  his  oion  account  of  the 
matter,  directing  him,  when  not  a  professional  peraon,  to  omit,  as  he  pro- 
ceeds, account  ot  what  lie  has  only  heard  from  others  and  not  seen  or  heard 
himself,  and  which  he  is  apt  to  suppose  is  qaite  as  material  as  that  which  he 
himself  has  seen." 

The  author  says  further: 
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"It  is  difficult,  therefore,  to  extract  llie  important  parts  of  his  evidence 
piecemeal,  but  if  liis  attention  be  llrst  drawn  to  the  transaction  by  asking 
faim  when  and  where  it  liappened,  and  he  be  told  to  describe  it  from  tlie  be- 
ginning, he  will  irenerally  proceed  in  his  own  way  to  detail  all  the  facts  in 
the  due  order  of  time."   3  Chit.  Gen.  Fr.  b94.     * 

But  if,  in  the  giving  of  such  testimony,  the  witness  states  matters  ir- 
relevant or  immaterial  or  incompetent  as  being  hearsay,  it  is  the  right 
and  duty  of  counsel  objecting  to  such  testimony  to  interpose  and  arrest 
the  narrative  by  calling  the  attention  of  the  court  particularly  to  the  ob- 
•jeclionable  matter,  and  by  a  motion  to  strike  it  out  obtain  a  ruling 
of  the  court  excluding  such  testimony  from  the  case.  Gottid  v.  Day, 
94  U.  S.  405-414.  "It  is  the  duty  of  a  party  taking  exception  to  the 
admissibility  of  evidence  to  point  the  part  out  excepted  to,  when  the 
evidence  consists  of  a  number  of  particulars,  so  that  the  attention  of  the 
court  may  be  drawn  to  the  particular  objection."  Mnorc  v.  Bank,  13 
Pet.  302-310;  U.  S.  v.  McMasten,  4  Wall.  680-682.  "It  is  the  duty 
of  the  party  to  select  the  incompetent  from  the  competent  testimony, 
and  to  point  out  in  his  motion  the  specific  testimony  objected  to,  as  well 
as  to  indicate  the  character  of  the  objection."  Thomp.  Trials,  §  719. 
It  does  not  appear  that  counsel  for  defendant  was  deprived  of  an  oppor- 
tunity to  make  such  a  motion,  and  the  proceedings  cannot  be  consid- 
ered as  error. 

Errors  are  assigned  that  the  court  allowed  the  plaintiff  and  another 
witness  to  answer  certain  questions  over  the  objection  of  counsel  for  de- 
fendant. These  questions  related  to  and  made  inquiry  concerning  the 
power  of  the  foreman.  Kirk,  to  hire  and  discharge  men;  whether  Kirk  or 
the  tel^raph  operator  or  any  one  told  witness  that  they  would  meet  a 
train;  and  as  to  the  sufficiency  of  the  brake  on  the  hand  car.  The  ob- 
jection to  each  question,  as  stated  in  the  assignment  of  errors,  is  that 
"what  was  sought  to  be  shown  thereby  was  not  admissible  as  evidence 
by  reason  of  being  irrelevant,  inmiatcrial,  and  incompetent."  This  ob- 
jection was  not.  however,  incorporated  into  the  bill  of  exceptions.  All 
that  appears  there  is  the  formal  record:  "Objection  taken:  overruled; 
exception  allowed."  The  evidence  called  for  appears  to  have  been  rele- 
vant, material,  and  competent;  but  the  objection,  as  stated  in  tlie  bill 
of  exceptions,  is  too  general  to  present  any  question  for  review.  "Where 
evidence  is  objected  to  at  the  trial,  if  the  party  would  save  an  exception 
to  the  ruling  of  the  court  if  adverse  to  him,  such  as  will  be  available  on 
appeal  or  error,  he  must  frame  his  objection  so  as  to  bring  to  the  atten- 
tion of  the  trial  court  the  specific  ground  upon  which  he  predicates  it, 
and  this  must  be  stated  in  the  bill  of  exceptions."  Thomp.  Trials,  §  693, 
and  cases  there  cited. 

When  the  plaintiff  had  clftsed  his  testimony  and  rested  his  case,  coun- 
sel for  defendant  moved  the  court  for  an  order  dismissing  the  case,  and 
for  the  nonsuit  of  the  plaintiff'.  The  motion  was  denied,  and  the  ac- 
tion of  the  court  in  denying  the  motion  is  claimed  as  error.  The  re- 
fusal of  the  court  to  grant  this  motion  was  in  accordance  with  the  estab- 
lished practice.     It  has  been  repeatedly  decided  by  the  sui)renic  court 
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that  courts  of  the  United  States  have  no  power  to  order  a  peremptory 
nonsuit  against  the  will  of  the  plaintiff.  Elmore  v.  Grymet,  1  Pet.  469  ; 
De  Wdfy.  Rfibaud,  Id.  476-496  ;  Crane  v.  Morris'  Lessee,  6  Pet.  598-610 ; 
Sikby  V.  Foote,  14  How.  218-222 ;  Castle  v.  BuUard,  23  How.  172-183. 
It  is  also  assigned  as  errorthat  the  court  should  not  have  required  de- 
fendant to  proceed  to  its  defense  after  plaintiff  had  rested  his  case, 
but  should  have  directed  the  jury  to  return  a  verdict  in  favor  of  the  de- 
fendant. That  motion,  however,  does  not  appear,  by  the  bill  of  excep- 
tions, to  have  been  made  by  counsel  for  defendant ;  besides,  he  proceeded 
with  the  defense,  and  introduced  testimony  in  that  behalf.  This  actioi^ 
on  his  part  effectually  disposed  of  all  question  of  error.  Tiie  refusal 
of  the  court  to  instruct  the  jury  at  the  close  of  plaintiffs  evidence  that 
he  was  not  entitled  to  recover  could  not  be  assigned  as  error,  even  if  the 
proper  motion  had  been  made,  because  the  defendant,  at  the  time  of 
requesting  such  instruction,  had  not  rested  its  case,  but  afterwards  went 
on,  and  introduced  evidence  in  its  own  behalf.  Eailimy  Co.  v.  Ciim- 
minga,  106  U.  S.  700,  701 ,  1  Sup.  Ct.  Rep.  493  ;  Imurance  Co.  v.  Grau- 
dal,  120  U.  S.  527-530,  7  Sup.  Ct.  Rep.  685;  Robertson  v.  Perkins,  129 
U.  S.  233-236,  9  Sup.  Ct.  Rep.  279. 

The  testimony  of  both  parties  having  been  conclude*!,  defendant's 
counsel,  by  motion,  requested  the  court  to  direct  the  jurj'  to  return  a 
verdict  in  favor  of  the  defendant  upon  the  grounds  that  the  evidence 
submitted  on  the  trial  of  the  case  was  not  suflicient  to  establish  the  lia- 
bility of  the  defendant  for  any  injuries  sustained  by  the  plaintiff;  that 
it  appeared  from  the  evidence  that  whatever  injuries  were  sustained  by 
the  plaintiff  were  occasioned  by  his  own  negligent  and  careless  acts  and 
by  the  negligence  and  carelessness  of  those  who  were  fellow  servants 
with  him  in  the  same  employment;  and  that  it  appeared  from  the 
evidence  that  whatever  injuries  occurred  to  plaintiff  were  without  the 
fault  or  negligence  of  the  defendant,  or  of  any  of  its  servants  or  agents 
or  employes  for  which  it  was  responsible  or  liable  to  tlie  plaintif)'.  The 
court  refused  to  direct  the  jury  as  requested,  and  the  denial  of  the  mo- 
tion is  assigned  as  error.  It  is  well  settled  that  the  court  may  withdraw 
a  case  from  the  consideration  of  the  jury,  and  direct  a  verdict  for  the 
plaintiff  or  the  defendant,  as  the  one  or  the  other  may  be  proper,  where  the 
evidence  is  undisputed,  or  is  of  such  conclusive  character  that  the  court, 
in  the  exercise  of  a  sound  judicial  discretion,  would  be  compelled  to  set 
aside  a  verdict  in  opposition  to  it.  Railroad  Co.  v.  Converse,  139  U.  S. 
469-472,  11  Sup.  Ct.  Rep.  569.  Does  the  present  case  come  within 
this  rule?  The  evidence  introduced  on  the  part  of  the  plaintiff  tended  to 
prove  the  following  facts  :  Plaintiff  was  employed  by  the  defendant  in 
section  work  under  a  foreman.  When  he  went  to  work,  the  hand  car  in 
use  on  the  section  had  no  brake  attachment,  but  was  stopped  by  means 
of  a  stick  inserted  between  the  spokes  of  one  of  the  wheels.  This  stick 
was  used  for  this  purpose  until  Kirk  became  foreman  of  the  section, 
when  one  day,  in  attempting  to  stop  the  car  to  get  out  of  the  way  of  a 
train  following  rapidly  beiiind  it,  the  workman  performing  tiie  duty  of 
stopping  the  car  by  this  device  struck  a  spoke  in  a  wheel  and  the  stick 
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was  knocked  out  of  bis  hands.  They  bad  difficulty  on  this  occasion  ill 
stopping  the  car,  and  a  narrow  escape  in  getting  it  off  the  track,  but 
they  worked  along  in  this  way  until  a  wheel  broke  off,  when  Kirk,  the 
foreman,  applied  to  the  road  master  for  a  new  car.  He  failed  to  get  it. 
The  disabled  car  was  thereupon  repaired  by  an  old  wheel  in  place  of  the 
broken  one,  and  the  foreman  nailed  a  stick  on. the  side  of  the  car  for  a 
brake.  The  upper  end  of  this  stick  being  pulled  back,  its  lower  end 
pressed  upon  one  of  the  wheels,  acting  as  a  brake.  When  the  foreman 
placed  this  stick  on  the  car  he  called  the  attention  of  the  section  men  to 
it,  and  said :  "Now  it  is  not  like  the  last  brake.  It  is  good  and  solid, 
and  cannot  get  away  from  us.  It  is  a  big  improvement  on  the  last  one." 
They  did  not,  however,  meet  a  train  with  this  car  until  the  morning  of 
the  accident.  That  morning  an  extra  freight  train  came  into  the  station 
at  Cheney.  The  section  house  was  about  one  fourth  of  a  mile  east  of 
the  station.  The  section  men  waited  awhile  for  this  train  to  pass.  It 
did  not,  but  stopped  at  the  station.  The  foreman.  Kirk,  with  plaintiff 
and  the  other  section  men,  went  to  the  station.  From  this  point  the 
testimony  tending  to  prove  the  circumstances  immediately  connected 
with  the  accident  may  be  stated  in  the  language  of  the  plaintiff,  who 
testified  as  follows : 

"We  went  to  the  station,  and,  when  we  went  by.  Kirk  told  us  to  stop;  that 
be  wanted  to  go  into  the  station,  and  see  about  something.  We  stopped, 
and  went  to  doing  something  like  shoveling  cinders  while  Kirk  crossed  over. 
This  train  was  on  the  inside  of  the  station  from  us.  He  crossed  over  the 
train,  and  went  as  far  ns  the  station.  I  would  not  swear  he  went  in. 
After  a  while  he  caine  back.  He  said.  •  Boys,  get  on  and  go  to  work.'  We 
got  on,  and' went  to  work,  and  when  we  got  aliont  one  and  three  quarter 
miles,— the  third  mile, — we  were  nearing  a  cut,  and  where  the  engine  was 
supposed  to  whistle.  This  third  mile  cummenced  with  that  cut,  and  from 
there  thf  re  were  cuts  and  curves  and  much  timber  along  the  line.  There  were 
tires  along  there,  which  we  put  out,  and  lots  of  smoke,  and  besides  it  was 
misty  and  foggy.  When  we  got  out  here, — one  and  three  quarter  miles, — 
Kirk  says:  ■  Boys,  this  is  too  fast  running.  They  told  me  that  this  train, 
at  the  station,  they  could  see  another  section  between  here  and  Sprague 
coming  behind  them;  that  it  was  coming  at  a  fast  rate,  to  make  some  point 
in  Montana.  It  was  running  extra  fast  to  makt»  this  point.'  I  turned 
around,  and  the  men  done  the  same,  and  tried  to  stop  tliis  car,  which  I  be- 
lieve was  running  about  ten  miles  or  so.  We  tried  to  stop  it,  and  this 
man  at  the  brake — it  had  been  so  loose,  he  always  had  to  hold  it  to  keep  it 
there,  whether  braking  the  car  or  not — this  man  put  on  the  brake;  and  I 
was  on  the  west  end,  going  out  towards  the  train.  The  rest  were  on  the 
east  or  hind  end.  There  was  no  one  on  the  front  end  but  me.  This  man 
pot  the  brake  on,  and  I  tried  at  the  pump  handles  to  bold  on  to  stop  it,  when 
he  said  we  were  going  too  fast.  He  suid,  ■  It  must  be  pretty  close  on  us 
now;'  and  I  tried  for  a  while  to  stop  it,  and  in  or  about  the  time  that  he 
told  us  the  fast  train  was  coming,  he  looked  and  said:  *  Boys,  here  she  is. 
It  is  right  onto  us.  Get  on  that  brake,  and  get  the  car  off  l)efore  she  comes 
on  us.'  So  we  nsed  the  brake  and  handles,  but  we  saw  it  was  coming  to  no 
stop,  or  not  likely  to,  and  I  looked  to  see  behind  me  if  this  train  was  near, 
and  at  the  time  I  looked  it  was  about  one  hundred  feet,  and  I  believe  nearer 
than  that.  I  saw  there  was  no  sign  of  the  car  coming  to  a  stop.  There 
were  shovels  and  picks  and  sledges  and  tools  of  different  kinds,  and  the 
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fKrge  jack;  all  these  were  piled  on  the  side.  They  made  a  practice  of  put- 
ting tliem  on  the  end  of  the  car  there  was  lexst  on,  and  I  being  »loue  they 
were  on  my  side,  so  I  was  standing  in  the  center  in  front  of  this  place  to 
jump.  I  saw  the  train  inside  of  one  liundred  feet,  and  no  sign  of  its  stop- 
ping, and  no  whistle  being  made,  tliough  slie  liad  crossed  the  crossing.  I 
made  an  effort  to  jump  to  the  side  of  tlie  cur.  but  us  ttie  wheel  comes  over 
the  car  it  was  not  easy  to  jump  across.  I  tried  to  jump  over  the  end,  and  I 
did  not  get  as  far  as  the  rail  on  the  side,  as  I  jumped  to  the  south.  The 
south  side  of  the  car  hit  me  on  tlie  side  of  this  leg,  and  it  knocked  me  right 
onto  the  track  ahead  of  the  cur.  The  car  was  following  closely,  and  I  knew 
that  1  could  not  help  being  catched.  As  it  liit  me  and  knocked  me  ahead  I 
tried  to  raise  my  feet  and  stop  it,  but  tlie  car  caught' my  foot,  and  it  was 
coming  so  fast  that  it  was  of  no  avail.  It  doubled  me  over  and  cramped  me 
up,  and  put  my  head  where  my  feet  were, — turned  me  over.  The  other  leg 
was  caught  in  the  cog  of  the  wlieel.  I  brought  the  car  to  a  stop,  and  the 
men  jumped  off.  I  was  lying  on  the  gravel.  One  of  the  men  hollered  to 
me,  and  said:  'Are  you  hurtV  Kirk  said:  'There  is  no  time  for  this, 
(iet  bold  of  the  car,  and  get  it  off  the  track  before  the  train  runs  over  him.' 
So  they  got  hold  of  the  hind  end,  and  caught  it  up,  and  run  around  with  it, 
and  pulled  it  down  the  roadbed  after  them,  and  so  when  my  head  was  tow- 
ards the  rail  by  their  turning  the  car  around  the  engine  went  by  and  blew 
sand  and  dirt  onto  my  head.  By  the  time  they  got  around  this  cog  wheel 
turned  a  different  way,  and  released  my  pants,  so  that  I  fell  out,  and  some 
of  them  hollered  to  this  train  to  stop  and  come  back,  but  the  train  ran  past 
quite  a  ways,  and  they  picketl  me  up  and  carried  me  up  the  track,  and  put 
me  on  the  train,  and  left  me  at  the  station,  which  was  Cheney." 

Plaintiff  further  testified  in  substance  upon  direct  and  cross-exam- 
ination, among  other  things,  that  there  was  a  crossinj:  near  where 
the  approaching  train  was  at  the  time  of  the  accident;  that  plaintiff  did 
not  hear  the  engine  whistle;  that  if  it  had  whistled  he  would  have 
heard  it;  that  the  freight  train  was  running  at  the  rate  of  nearly  30 
miles  an  hour  when  it  passed  him  after  the  accident;  that  as  soon  as 
Kirk  notified  the  men  on  the  car  that  a  train  was  coming  they  took 
means  to  stop  the  car  bj-  the  man  at  the  brake  bearing  down  on  it;  that 
the  brake  was  a  piece  of  slab  that  Kirk  had  picked  up,  about  two  feet 
six  inches  long;  that  he  nailed  it  to  the  side  of  the  car  between  the 
front  and  hind  wheels,  about  five  or  six  inches  ahead  of  the  wheel. 
The  wide  side  of  the  stick  was  to  the  side  of  the  car,  with  a  nail  driven 
tiirough  it,  and  the  narrow  side  was  to  take  up  and  hold  by,  and  by 
holding  down  with  the  hand  the  brake  was  applied  to  the  wheel.  The 
side  of  the  stick,  to  wards  the  car  was  about  three  inches  wide,  but  the 
side  that  rubbed  on  the  wheel  was  not  two  inches.  The  .wheel  was 
about  three  inches  wide.  The  plaintiff  never  objected  to  these  appli- 
ances, nor  to  the  condition  of  the  car.  He  did  what  he  was  told,  and 
worked  the  best  he  could.  As  far  as  the  car  was  concerned,  he  did  not 
claim  to  have  known  anything,  because  it  was  his  opinion  when  the}' . 
put  on  the  brake  it  was  first  class.     Had  been  told  since  that  it  was  not. 

In  addition  to  the  testimony,  evidence  was  introduced  by  plaintiff 
tending  to  prove  that  the  brake  on  the  hand  car  was  not  a  good  one; 
that  if  it  had  been  a  good  brake  it  could  have  stopped  the  hand  car  in 
time  for  plaintiff  to  have  got  off;   that  the  brake   operated  only  on 
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one  wheel,  and  that  wheel  loose;  that  wheels  on  the  car  were  not  mates; 
that  two  were  alike,  and  the  other  two  did  not  belong  to  the  same  car; 
that  the  cog  wheels  sometimes  slipped,  and  that  the  car  was  a  patohed- 
up  car;  that  the  cut  near  where  the  accident  occurred  was  20  feet  high, 
and  that  the  engine  of  the  approaching  train  did  not  whistle  before  en- 
tering the  cut;  and  that  there  was  a  tel^raph  operator  at  Cheney.  It 
is  admitted  in  the  answer  that  it  was  the  duty  of  defendant  to  fur- 
nish laborers  engaged  in  maintaining  the  track  and  roadbed  of  defend- 
ant with  necessary  information  as  to  the  passing  of  trains  on  the  de- 
fendant's road. 

The  testimony  on  the  part  of  the  defense  tended  to  prove  that  the  sec- 
tion on  which  plaintiff  was  employed  was  the  easiest  on  the  division; 
that  the  appliances  for  the  hand  car  were  good  for  the  section;  that 
the  lever  brake  on  the  car  at  the  time  of  the  accident  was  as  good  as 
any  in  use  on  the  road;  that  it  rubbed  on  the  top  of  the  hind  wheels 
and  the  lower  rim  of  the  front  wheels,  and  by  its  application  on  the 
occasion  in  question  the  car  had  almost  stopped  when  Charless  went 
off;  that  the  cut  near  where  the  accident  occurred  was  from  six  to 
eight  feet  high,  and  persons  approaching  it  at  one  end  could  see 
across  the  tangent  of  the  cut  and  curve  ,to  the  other  end.  It  will 
not  be  necessary  to  refer  further  to  the  testimony  on  the  part  of  the 
defense;  enough  has  been  stated  to  show  that  it  contradicted  the  testi- 
nion}'  on  the  part  of  the  plaintiff  in  many  particulars.  It  was  the  prov- 
ince of  the  jury  to  weigh  this  conflicting  evidence,  and  determine  the 
actual  facta.  It  was  a  fair  question  for  the  jury  to  determine  from  the 
testimony  whether  the  accident  would  have  happened  if  the  defendant 
had  used  ordinary  care  in  providing  the  plaintiff  and  his  coemployeson 
the  section  with  a  hand  car  suitably  equipped  with  a  safe  and  effective 
brake  for  the  work  in  which  they  were  engaged.  Railroad  Co.  v. 
Young,  1  U.  S.  App.  96,  49  Fed.  Rep.  723-725.  It  was  also  a  fair 
question  whether  tlie  accident  would  have  happened  had  the  defendant 
used  ordinary  care  in  the  movement  of  its  trains,  and  in  notifying  the 
section  men  of  the  approach  and  passage  of  such  trains. 

In  RnUway  Co.  v.  Im,  144  U.  S.  408-417,  12  Sup.  Ct.  Rep.  679, 
plaintifi's  intestate  was  killed  by  a  railway  train  at  a  street  crossing  in 
the  city  of  Detroit.  In  the  court  below  the  question  of  negligence  or 
want  of  ordinary  care  and  prudence  was  submitted  to  the  jury  to  decide. 
The  supreme  court  held  that  the  instruction  to  this  efifect  was  correct, 
and  in  deBning  the  province  of  the  jury  in  such  a  case  said: 

"There  is  no  fixed  standard  in  the  law  by  which  a  court  is  enabled  to  arbi- 
trarily say  in  every  case  wliat  conduct  shall  be  considered  reasonable  and  pru- 
dent, and  what  shall  constitute  ordinary  care,  under  any  and  all  circinn- 
stances.  The  terms  'ordinary  care,'  'reasonable  prudence,'  and  such  like 
terms,  as  applied  to  the  conduct  and  atTairs  of  men,  have  a  relative  signifi- 
cance, and  cannot  be  arbitrarily  defined.  What  may  be  deemed  ordinary  care 
in  one  case  may,  under  different  surroundings  and  circumstances,  be  gross 
negligence.  The  policy  of  the  law  has  relegated  the  determination  of  such 
questions  to  the  jury,  under  proper  instructions  from  the  court.  It  is  their 
province  to  note  the  special  circumstances  and  surroundings  of  each  paiticu- 
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lar  case,  and  then  say  whether  the  conduct  of  the  parties  in  that  case  was  such 
as  would  be  expected  of  reasonable,  prudent  men.  under  a  similar  state  of  af- 
fairs. When  a  given  state  of  facts  is  such  that  reasonable  luen  may  fairly 
differ  upon  the  question  as  to  whether  there  was  negligence  or  not.  the  deter- 
mination of  the  matter  is  for  the  jury.  It  is  only  where  the  facts  are  sucli 
that  all  reasonable  men  must  draw  the  same  conclusion  from  them  that  the 
question  of  negligence  is  ever  considered  as  one  of  law  for  the  court.  Hail- 
road  Co.  V.  Pollard,  22  Wall.  341;  Railroad  Co.  v.  Converse,  13»  U.  S.  469. 
11  Sup.  a.  Uep.  669;  Thompson  v.  Hailwap  Co.,  67  Mich.  300.  23  N.  W. 
Rep.  820;  Railway  Co.  v.  Miller.  25  Mich.  274;  Railway  Co.  v.  Van  iSlein- 
iurg,  17  Mich.  99.  122;  Oay7ior  v.  Railway  Co.,  100  Mass.  208  212;  Kail- 
road  Co.  V.  Pickuley,  24  Ohio  St.  664;  Railroad  Co.  v.  Ogier,  35  I'a.  St.  60; 
Rohinnon  v.  Cone,  22  \i.  213;  Jamison  v.  Railroad  Co.,  55  Cal.  593;  Redf. 
R.  R.  (5th  Ed.)  §  133.  p.  2;  16  Amer.  &  Eng.  Eno.  Law,  tit.  •  Negligence.* 
402,  and  authorities  cited  in  note  2." 

We  think,  upon  the  testimony  in  this  case,  the  court  below  prop- 
erly denied  the  motion  to  direct  the  jury  to  return  a  verdict  for  the 
defendant. 

Exceptions  were  taken  to  the  followinn;  instructions  of  the  court,  and 
the  giving  of  each  instruction  is  separately  assigned  as  error.  They  will 
be  considered  together: 

"I  think  that  the  case,  when  stripped  of  all  the  side  issues,  and  the  inci- 
dental questions  surrounding  it,  resolves  itself  into  just  this  question  for  this 
jury  to  determine:  Whether  the  injury  to  the  plaintiff  resulted  directly  from 
the  negligence  of  ilie  defendant  in  needlessly  exposing  him  to  the  danger  of 
being  hurt  by  a  collision  between  the  hand  car  and  the  extra  freight  train  at 
the  place  where  it  occurred,  or  whether  the  injury  was  a  mere  accident,  which 
was  the  result  of  one  of  the  ordinary  hazards  of  t)ie  employment  in  which  he 
was  engaged;  whether  it  was  an  ordinary  risk  of  his  employment,  or  whether 
an  extraordinary  danger,  caused  by  a  negligence  on  the  [>art  of  the  defend- 
ant; whether  that  negligence  was  a  negligence  of  the  foreman  in  running  the 
hand  car  too  fast  up  to  a  point  whicli<he  knew  to  be  dangerous,  and  which  he 
did  not  warn  the  other  men  working  on  the  hand  car  of,  so  that  it  was  impos- 
sible for  them,  without  extreme  hazard  to  their  lives,  to  avoid  a  collision,  or 
whether  the  negligence  was  on  the  part  of  the  otlioers  in  charge  of  the  freight 
train  in  approaching  a  curve  in  thecut.  which  obstructed  the  train  from  view, 
or  passing  a  public  crossing,  without  giving  warning  by  sounding  the  whistle 
or  engine  bell.  If  in  any  of  these  respects  there  was  actual  neglect  on  the 
part  of  defendant,  which  placed  the  plaintiff  in  a  situation  of  extraordinary 
danger,  something  clearly  beyond  the  ordinary  risks  of  his  employment,  and 
his  injury  wits  not  in  any  degree  owing  to  his  own  negligence  at  the  time, 
the  defendant  would  be  liable  to  damages,  and  be  liable  even  though  the  plain- 
tiff, when  in  a  situation  of  imminent  and  apparent  danger,  may  have  made 
a  mistake  on  his  part  in  attempting  to  escape  from  the  danger,  as  by  attempt- 
ing to  jump  in  the  wrong  direction.  Even  a  mistake  of  that  kind,  happen- 
ing at  a  moment  of  extreme  peril,  would  not  be  regarded  as  reckless  or  negli- 
gent act  on  the  part  of  plaintiff  which  would  preclude  him  from  recovering 
damages.  But  if,  on  Iheother  hand,  this  injury  to  him  resulted  from  his  own 
act  in  attempting  to  jump  from  the  hand  carat  a  time  when  it  was  his  dnty  to 
have  remained  on  the  hand  car,  and  assist  the  others  in  checking  its  speed, 
and  removing  it  from  the  track,  so  as  to  get  it  oat  of  tiie  way,  and  when  he 
had  no  reasonable  cause  to  regard  himself  as  being  in  extreme  danger;  or  If 
the  defendant  was  entirely  guiltless  of  any  negligence;  if  the  foreman  was  not 
guilty  of  imprudence  in  running  the  hand  car  at  the  rate  it  was  going;  if  the 
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freight  train  did  not  approach  a  curve  or  crossing  where  it  was  thedkity  of 
the  engineer  to  give  warning, — so  that  there  was  no  negligence  on  tliepart  of 
the  defendant, — then  your  verdict  should  be  in  favor  of  the  defendant.  If 
the  jury  find  from  the  evidence  that  the  hand  car  in  question  was  a  necessary 
implement  in  the  carrying  on  of  the  company's  worl<,  and  that  tlie  said  hand 
car  was  not  sufficiently  provided  with  a  sutlicient  brake  to  stop  it  witliin  a 
proper  and  reasonable  time  when  in  danger  of  collision  with  other  trains  on 
said  road,  of  which  defect  plaintiff  had  no  knowledge,  and  could  not  reasona- 
bly be  required  or  expected  to  have  such  knowledge,  and  that  by  reason  of 
such  defective  brake  plaintiff  was  injured,  without  contributing  his  own  neg- 
ligence to  such  injury,  then  the  company  is  liable  to  plaintiff  in  damages  for 
such  injury.  If  the  jury  find  from  the  evidence  that  plaintiff  was  injured  by;' 
or  on  account  of  defendant's  negligence,  to  which  plaintiff  did  not  contribute 
by  his  own  negligence,  then  the  fact  that  the  negligence  of  plaintiff's  fellow- 
servants  contributed  to  such  injury  is  no  defense  to  an  actiou  by  plaintiff  for 
damages  on  account  of  such  injury. " 

It  is  objected  that  the  questions  so  submitted  to  the  jury  were  not  put 
in  issue  by  the  pleadings,  and  that  there  was  nothing  in  the  evidence  to 
justify  their  submission  by  the  court  to  the  jury.  Much  that  is  said  in 
support  of  these  objections  was  urged  in  effect  against  the  sufficiency  of 
the  allegations  of  the  complaint,  and  in  favor  of  the  motion  to  direct  the 
jury  to  find  for  the  defendant,  and  need  not  be  further  considered.  It 
is  objected,  however,  that  the  instructions  contained  the  statement  of 
certain  situations  in  the  alternative,  the  existence  of  any  one  of  which 
rendered  the  company  liable  for  the  injury  of  the  plaintiff.-  Two  of 
these  remain  to  be  noticed:  (1)  Whether  there  was  negligence  on  the 
part  of  the  foreman  in  running  the  hand  car  too  fast  up  to  a  point  which 
he  knew  to  be  dangerous,  and  of  which  he  did  not  warn  the  other  men 
working  on  the  hand  car,  so  that  it  was  impossible  for  them,  without 
extreme  hazard  to  their  lives,  to  avoid  a  collision.  (2)  Whether  the 
negligence  was  on  the  part  of  the  officers  in  charge  of  the  freight  train 
in  approaching  a  curve  in  a  cut  which  obstructed  the  train  from  view  or 
passing  a  public  crossing  without  giving  warning  by  sounding  the  whis- 
tle or  engine  bell. 

Standing  alone,  the  first  situation  would  seem  to  involve  the  question 
as  to  whether  the  foreman  was  a  fellow  servant  of  the  plaintiff,  but  the 
conduct  of  the  foreman  in  this  case  in  operating  the  hand  car  cannot  be 
wholly  separated  from  the  antecedent  and  then  existing  condition  of  the 
car  itself.  Had  the  company  furnished  a  new  hand  car,  with  proper 
brake  appliances,  in  place  of  the  broken  and  disabled  car,  or  repaired 
the  latter  with  a  new  and  effective  brake,  the  imminent  danger  of  colli- 
sion with  the  freight  train  would  not  have  occurred.  The  defendant  is 
not  liable  if  the  negligence  of  a  fellow  servant  is  the  sole  cause  of  the  ac- 
cident, because,  being  a  fellow  servant,  his  negligence  is  one  of  the  risks 
for  which  the  defendant  as  master  did  not  assume  to  be  responsible. 
But  negligence  of  a  fellow  servant  does  not  excuse  the  master  iroju  liar 
bility  to  a  coservant  for  an  injury  which  would  not  have  happened  had 
the  master  performed  his  duty.  Railroad  Co.  v.  Young,  supra.  The 
situation  indicated  by  the  court  must  therefore  be  considered  in  connec- 
tion with  the  surroundings  and  circumstances  of  the  case,  and  particu- 
v.5lF.no,9 — 37 
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lari y  with  respect  to  the  testimony  relating  to  the  safety  of  the  hand  car. 
The  jury  could  not  have  ignored  this  feature  of  the  case  under  the  in- 
struction as  given,  and,  taken  in  connection  with  other  instructions,  we 
cannot  see  that  the  defendant  was  prejudiced  by  it,  even  if  we  assume 
that  the  foreman  was  a  fellow  servant  of  plaintiff. 

The  second  situation  suggests  the  same  question  with  respect  to  the 
conduct  of  the  conductor  and  engineer  of  the  freight  train,  and  it  also 
necessarily  involves  the  question  as  to  the  condition  of  the  hand  car. 
The  testimony  tending  to  prove  negligence  on  the  part  of  the  conductor 
and  engineer  of  the  freight  train  is  not  answered  by  saying  that  they 
must  have  supposed  that  the  hand  car  was  properly  equipped  with  a  safe 
and  effective  brake,  and  that  the  section  men  would  therefore  be  able  to 
escape  frobx  the  track  with  the  car  in  time  to  avoid  a  collision.  It  was 
the  duty  of  those  in  charge  of  the  freight  train  to  observe  every  rule  of 
safety  established  for  the  movement  of  their  train,  and  the  employes  on 
the  hand  car  had  the  right  to  expect  from  them  the  usual  warnings  in 
approaching  places  of  danger.  In  Railroad  Go.  v.  Jims,  112  U.  S.  377, 
5  Sup.  Ct.  Rep.  184,  the  liability  of  a  railway  company  for  the  negli- 
gence of  a  train  conductor  was  fully  discussed,  and  it  was  there  held  that 
he  was  not  the  fellow  servant  of  the  engineer  and  other  employes  of  the 
corporation  on  the  train.  The  principles  of  law  declared  in  that  case 
would  determine  that  the  conductor  and  engineer  of  a  freight  train  were 
not  the  fellow  servants  of  a  section  hand,  employed  as  was  the  plaintiff 
in  this  case;  but  it  is  not  neces-sary  to  pass  upon  that  question  here  in 
view  of  the  other  circumstances  attending  the  situation.  Moreover, 
there  is  evidence  tending  to  show  that  the  freight  train  referred  to  in  the 
instructions  was  the  second  section  of  a  special  freight  train,  running  "at 
a  fast  rate,  to  make  some  point  in  Montana.  It  was  running  extra  fast 
to  make  this  point."  Clearly  the  movement  of  .such  a  train  must  have 
been  under  the  direction  of  an  officer  "clothed  with  the  control  and  man- 
agement of  a  distinct  department,"  and  the  negligence  of  the  ofhcers  in 
charge  of  such  a  train  in  not  giving  the  usual  warning  in  approaching  a 
curve  in  a  cut,  or  in  passing  a  public  crossing,  was  not  one  of  the  usual 
and  ordinary  risks  assumed  by  plaintiff  as  incident  to  his  employment. 

Furthermore,  the  instructions  were  qualified  by  the  following  instruc- 
tions, given  by  the  court  on  its  own  motion,  immediately  preceding 
those  to  which  exceptions  were  taken: 

"To  explain  this  matter  a  little  more  fully,  it  is  a  principle  in  all  suits  to 
recover  damages  for  negligence,  that  tbe  plaintiff  cannot  recover  if  the  injury 
to  bimself  was  iu  part  owing  to  liist  own  negligence,  (or,  in  law,  contributory 
negligence,)  even  tbougb  tbere  was  negligence  on  the  part  of  defendant 
which  caused  the  injury.  If  that  injury  was  also  in  part  caused  by  contrib- 
utory negligence  on  the  part  of  tbe  plaintiff,  plaintiff  caimot  recover  damages. 
It  is  also  a  principle  governing  suits  to  recover  damages  by  employes  against 
the  employer  that  the  employe,  as  a  part  of  bis  contract  of  employment  when 
he  goes  into  the  service,  assumes  on  his  part  the  risks  and  dangers  that  are 
ordinarily  incident  to  the  service  in  which  be  engages.  He  also  assumes 
on  his  part  that  he  is  competent  to  perform  the  service  which  he  undertakes 
to  perform ;  that  be  has  suiHcient  knowledge  of  the  tools  and  implements 
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which  he  is  required  to  nse  in  the  service  to  icnow  when  tliey  are  safe  and 
suitable,  and  to  look  out  for  himself  against  injury  resulting  from  the  use  of 
such  tools  as  are  suitable  and  proper.  And  it  is  his  duty,  if  he  is  handling 
implements  which  he  tcnows  unsuitable,  to  give  notice  of  it  to  bis  employer; 
and  a  failure  on  his  part  to  perfurtn  the  duty  of  giving  notice  would  absolve 
the  employer  from  liability  for  injury  resulting  from  such  defect." 

The  following  instructions,  among  others,  were  also  given  by  request 
of  counsel  for  defendant: 

"The  jury  are  instructed  that  the  defendant  was  not  a  guarantor  of  the 
safety  of  its  machinery  and  appliances,  and  was  only  bound  to  use  ordinary 
care  and  prudence  in  the  selection  and  arrangement  and  care  thereof,  and 
had  a  right  to  use  and  employ  such  as  the  experience  of  trade  and  manufac- 
ture sanctioned  as  reasonably  safe.  The  defendant  vias  not  and  is  not  bound 
as  an  employer  to  insure  the  absolute  safety  of  the  machinery  or  mechanical 
appliances  which  it  provided  or  provides  for  the  use  of  its  employes,  nor  was 
it  bound  to  supply  the  best  and  safest  or  newest  of  appliances  for  the  purpose 
of  securing  the  safely  of  those  who  are  employed  by  it.  If  the  plaintiff  him- 
self was  wanting  in  such  reasonable  care  and  prudence  as  would  have  pre- 
vented the  liappening  of  the  accident,  be  is  guilty  of  contributory  negligence, 
and  defendant  is  thereby  absolved  from  responsibility  for  t!ie  injury,  although 
it  was  occasioned  by  the  defect  of  the  machinery  or  appliances  through  the 
negligence  of  the  defendant." 

'  We  are  of  the  opinion  that  the  instructions,  taken  altogether,  and  in 
view  of  all  of  the  circumstances  of  the  case,  were  fair  and  reasonable,  and 
guarded  the  interest  of  the  defendant  at  everj'  point.  As  was  said  by 
Judge  Brewer  in  Crew  v.  Railway  Co.,  20  Fed.  Rep.  94: 

"The  question  in  all  such  cases  is  not  whether  some  technical  error  may 
not  have  crept  into  the  instructions,  but  whether,  taking  the  case  as  a  whole, 
and  looking  at  the  instructions  as  a  whole,  it  is  apparent  that  the  law  was 
presented  fairly  and  correctly  to  the  jury." 

It  is  assigned  as  error  that  the  court  should  not  have  denied  defend- 
ant's motion  for  a  new  trial,  and  should  not  have  rendered  any  judgment 
in  favor  of  the  plaintiff.  In  the  petition  for  a  new  trial  the  grounds  al- 
leged in  that  behalf  were  accident  and  surprise,  which  ordinary  prudence 
could  not  have  guarded  against;  newly-discovered  evidence  material  for  ' 
defendant,  which  it  could  not  with  reasonable  diligence  have  discovered 
and  produced  at  the  trial;  insufficiency  of  the  evidence  to  justify  the 
verdict,  and  that  the  verdict  was  against  the  law;  error  in  law  occurring 
at  the  trial,  and  excepted  to  at  the  time  by  the  defendant;  and  excessive 
damages,  the  award  made  by  the  verdict  appearing  to  have  been  given 
by  the  jury  by  reason  of  passion  and  prejudice.  The  overruling  of  a 
motion  for  a  new  trial  is  not  a  subject  of  exception  under  the  practice 
established  in  courts  of  the  United  States.  Parsom  v.  Bedford,  3  Pet. 
433-445;  Minw  v.  TiMam,  2  How.  392-394;  Barreda  v".  »a^hee,  21 
How.  146-167;  Insurance  Co.  v.  Folsom,  18  Wall.  237-249;  RaUroadCo. 
v.  Horst,  93  U.  S.  29 l-ZOl ;  RaUroad  Co.  v.  Fh-aloff,  100  U.  S.  24-31;  Neic^ 
comb  V.  Wood,  97  U.  S.  581-583;  Minsowi  Pnc.  Ry.  Go.  v.  Ghkngo  &  A. 
R.  Co.,  132  U.  S.  191,  10  Sup.  Ct.  Rep.  65;  Fishbum  v.  Raibvay  Co., 
137  U.  S.  60,  61,  11  Sup.  Ct.  Rep.  8;  Wilwn  v.  Eterett,  139  U.  S.  616- 
621,  11  Sup.  Ct.  Rep.  664;  Imurance  Co.  v.  Ward,  140  U.  S.  76,  11 
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Sup.  Ct.  Rep.  720;  Railroad  Co.  v.  Winter,  143  U.  S.  60-75,  12  Sup. 
Ct.  Rep.  356.  In  the  last  case  the  supreme  court  states  the  province 
of  the  court  as  follows: 

"Whether  the  verdict  was  excessive  is  not  our  province  to  determine  on 
this  writ  of  error.  The  correction  of  that  error,  if  there  were  any,  lay  with 
the  court  below  upon  a  motion  for  a  new  triul,  the  granting  or  refusal  of 
which  is  not  assignable  for  error  here.  As  stated  by  us  in  Insurawie  Co.  v. 
Ward.'  'It  may  be  that  if  we  were  to  usurp  the  functions  of  the  jury,  and 
determine  the  weight  to  be  given  to  the  evidence,  we  might  arrive  at  a  differ- 
ent conclusion.  But  that  is  not  our  province  on  a  writ  of  error.  In  such  a 
case  we  are  confined  to  the  consideration  of  exceptions,  taken  at  the  trial,  to 
the  admission  or  rejection  of  evidence,  and  to  the  charge  of  the  court  and  its 
refusals  to  charge.  We  have  no  concern  with  questions  of  fact,  or  the 
weight  to  be  given  to  the  evidence  which  was  properly  admitted.'  " 

Judgment  affirmed. 


Bainey  v.  Maas. 
(CircuU  Court,  N.  D.  Ohio,  E.  D.    May,  1S92.) 

GAaSISHMBNT— FonEIGS  COEPORATIOSS. 

Under  Rev.  St.  Ohio,  $$  55SJ,  5534,  a  nonresident  corporation,  dotn((  business  in 
the  state,  and  having  a  managing  agent  tbere,  is  subject  to  garnishee  process, 
equally  with  a  domestic  corporation. 

At  Law.  Action  by  W.  J.  Rainey  against  J.  B.  Maas,  in  which  the 
Humboldt  Iron  Company  was  served  with  garnishee  process.  Heard 
on  motion  of  the  garnishee  to  discharge  the  proceeding  against  it.  De- 
nied. 

Sherman,  Hoyt  &  Dustin,  for  the  motion. 

Carr  &  Dickey,  contra. 

Before  Taft,  Circuit  Judge,  and  Ricks,  District  Judge. 

Taft,  Circuit  Judge.  This  is  a  motion  by  the  Humboldt  Iron  Com- 
pany, a  garnishee,  to  dismiss  the  proceeding  in  garnishment  against  it 
on  the  ground  that  it  is  a  foreign  corporation,  and  not  subject  to  gar- 
nishment or  attachment  under  the  laws  of  Ohio.  It  appears  that  the 
Humboldt  Iron  Company  is  a  mining  corporation,  organized  under  the 
laws  of  Michigan,  and  doing  business  in  that  state;  that  it  has  an  office 
in  the  city  of  Cleveland,  where  its  directors  and  stockholders  hold  their 
meetings;  that  its  record  books  and  books  of  account  are  kept  in  Cleve- 
land; that  the  product  of  its  mines  is  shipped  to  and  sold  by  said  com- 
pany in  Cleveland,  and  that  the  proceeds  are  collected  and  distributed 
Irom  its  office  in  Cleveland;  that  a  majority  of  the  stockholders  live  in 
Cleveland ;  that  only  one  of  its  directors  lives  in  Michigan ;  that  its  president 
lives  in  New  York,  and  that  its  secretary  and  treasurer,  who  was  served 
with  the  garnishment,  lives  in  Cleveland.  The  answer  of  the  garnishee 
shows  it  to  be  indebted  to  the  defendant  in  the  sum  of  135,000,  which 
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debt  was  contracted  in  Ohio,  and  has  been  reduced  to  judgment  in  the 
common  pleas  court  of  Cuyahoga  county.  It  also  appears  that  suit  was 
brought  on  this  judgment  by  the  defendant  herein  against  the  Humboldt 
Iron  Company  in  Michigan;  that  the  company  pleaded  the  garnishment 
in  the  case  at  bar  as  a  defense  to  a  recovery  by  the  judgment  creditor; 
that,  on  demurrer  to  this  defense,  it  was  held  bad  by  the  Michigan  court, 
on  the  ground  that  in  Ohio  a  foreign  corporation  could  not  be  made  a 
garnishee. 

The  sole  question  presented  here  is  whether  a  foreign  corporation,  hav- 
ing a  managing  agent  and  doing  business  in  this  state,  can  be  garnished. 
The  question  is  entirely  dependent  on  the  statutes.  No  doubt  exists 
that  ihe  l^islature  might  make  any  foreign  corporation  wishing  to  do 
business  within  this  state  subject  to  the  service  and  binding  force  of  such 
a  process,  exactly  as  It  may  require  it,  as  a  condition  of  its  doing  busi- 
ness here,  to  be  subject  to  summons  in  a  civil  action. 

Section  5530,  Rev.  St.  Ohio,  provides  that  when  the  plaintiff,  his 
agent  or  attorney,  makes  oath  that  he  believes  that  "any  person,  part- 
nership, or  corporatioo  *  *  *  has  property  of  the  defendant  in  his 
possession,  describing  the  same,  if  the  officer  cannot  get  possession  of 
such  property  he  shall  leave  with  such  garnish^  a  copy  of  the  order  of 
attachment,  with  a  written  notice  that  he  appear  in  court  and  answer, 
as  provided  m  section  5547;  and,  if  the  garnishee  does  not  reside  in  the 
county  in  which  the  order  of  attachment  was  issued,  the  process  may  be 
served  by  the  proper  officer  of  the  county  in  which  the  garnishee  resides, 
or  may  be  personally  served." 

Section  5547,  Rev,  St.,  provides  that  within  a  certain  time  the  gar- 
nishee "shall  answer,  under  oath,  all  questions  put  to  him  touching  the 
property  of  every  description  and  credits  of  the  defendant  in  his  pos- 
session or  under  his  control,  and  he  shall  disclose  truly  the  amount  ow- 
ing by  him  to  the  defendant,  whether  due  or  not;  and,  in  the  case  of  a 
corporation,  any  stock  therein  held  by  or  for  the  benefit  of  the  defend- 
ant at  or  after  the  service  of  the  notice." 

Section  5532,  Rev.  St.,  provides  that  "the  answer  of  the  garnishee 
shall  be  made  before  the  derk  of  the  court  of  common  pleas  of  the 
county  in  which  he  resides,  or,  if  he  remdes  out  of  the  Male,  before  the  derk 
of  the  court  of  comvwii  pleas  of  the  county  where  he  vaas  served,  or  where  the  ac- 
tion is  pending.  A  special  examination  of  the  garnishee  shall  be  had, 
and  actions  against  him  under  section  5551  shall  be  brought  in  the  county 
where  he  resides." 

Section  5534  provides  that,  "if  the  garnishee  is  a  person,  the  copy  of 
the  order  and  notice  shall  be  served  upon  him  personally,  or  left  at  his 
usual  place  of  residence;  if  a  partnership,  garnished  by  its  company 
name,  they  shall  be  left  at  its  usual  place  of  doing  business;  and,  if  a 
corporation,  they  shall  be  left  with  the  president  or  other  principal 
officer,  or  the  secretary,  cashier,  or  managing  agent  thereof;  and,  if  such 
corporation  is  a  railroad  company,  they  may  be  left  with  any  regular 
ticket  or  freight  agent  thereof,  in  any  county  in  which  the  railroad  is 
located." 
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Section  5538  provides  tliat  the  garnisliee  shall  stand  liable  to  the 
plaintiff  in  attachment  for  all  property  of  the  defendant  in  his  hands, 
and  naoney  and  credits  due  from  him  to  the  defendant,  from  the  time  he 
is  served  with  the  written  notice  mentioned  in  section  5530. 

Section  5533  provides  that,  if  the  garnishee  admit  an  indebtedness  to 
the  defendant,  and  the  court  order  the  payment  of  the  same,  or  any  part 
thereof,  to  the  plaintiff,  and  the  garnishee  fail  to  pay  the  same  accord- 
ing to  such  order,  execution  may  issue  thereon  as  upon  judgments  for 
the  payment  of  money. 

Section  5551  provides  that,  if  the  garnishee  fail  to  appear  and  answer, 
or  if  he  appear  and  answer  and  his  disclosure  be  not  satisfactory  to  the 
plaintiff,  or  if  he  fail  to  comply  with  the  order  of  the  court  to  deliver 
the  property  and  pay  the  money  into  court,  "  the  plaintiff  may  proceed 
against  him  by  civil  action." 

Persons  who  are  nonresidents  are  subject  to  garnishee  process  if  they 
are  found  and  served  within  the  state.  This  follows  necessarily  from  the 
provision  in  section  5532  that,  if  the  garnishee  resides  out  of  the  state, 
he  may  make  his  answer  before  the  common  pleas  clerk  of  the  county 
where  he  was  served  or  where  the  action  is  pending.  The  contention  of 
counsel  for  the  garnished  to  the  contrary  was  based  on  the  decision  of  the 
supreme  court  of  Ohio  in  Sqmtir  v.  Shea,  26  Ohio  St.  645,  %vhere  it  was 
held  that  no  action  could  be  brought  against  a  nonresident  served  with 
garnishee  process  for  failing  to  answer  satisfactorily  under  section  218  of 
the  old  Civil  Code  of  Procedure,  (now  section  5551,  Rev.  St.,)  because 
under  section  200  of  the  same  Code  (now  section  5532,  Rev.  St.)  it  was 
provided  that  suits  brought  under  section  218  must  he  brought  in  the 
county  where  the  garnishee  resided.  The  case  was  approved  in  Uailroad 
Co.  V.  Peoplfs,  31  Ohio  St.  537,  where  Judge  Boynton  says,  (page  543:) 

"And  if  the  fitct  is  that  tlie  garnishee  is  a  nonresident  of  the  state,  exercis- 
ing no  corporate  powers  or  functions  witliin  its  limits,  the  conclasion  would 
doubtless  follow  that  the  company  is  not  within  the  class  of  persons  or  cor- 
porations that  are  made  liable  by  that  section  (i.  e.,  section  200)  to  garnishee 
process;"  citing  Squair  v.  Hhea,  26  Ohio  bt.  645. 

The  effect  of  these  two  decisions  was  that  nonresidents  were  not  sub- 
ject to  garnishee  process  in  Ohio.  But  the  decisions  have  no  application 
to  the  statute  as  now  worded.  Section  200,  as  it  was  in  force  when  the 
garnishee  proceedings  in  Squair  v.  Shea  and  Railroad  Co.  v.  Peoples  were 
taken,  did  not  contain  the  clause  which  the  revised  section,  5532,  con- 
tains in  reference  to  the  clerk  before  whom  nonresident  garnishees  should 
make  their  answer.  The  fact  probably  is  that  the  decision  of  Squair  v. 
Shea  led  the  legislature  of  Ohio  to  amend  section  200  so  as  to  enable 
plaintiffs  in  attachment  to  garnishee  nonresidents.  For  by  act  of  the 
legislature,  passed  May  3,  1877,  (74  Ohio  Laws,  160,)  section  200  is 
amended  by  adding  the  following: 

"The  above  provisions  shall  apply  only  to  garnishees  resident  of  the  state. 
Garnishees,  nonresident  of  the  state,  shall  b^'compelled  to  answer  in  the  court 
in  which  suit  is  brouglit,  and  in  the  county  ^^here service  Is  obtained." 

Section  5532  is  a  mere  revision  of  section  200,  thus  amended. 
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It  certainly  is  not  the  general  policy  of  the  legislature  to  relieve  foreign 
corporations  doing  business  within  this  sovereignty  of  any  burdens  or 
liabilities  imposed  on  corporations  of  its  own  making. 

Having  thus  determined  that  natural  persons,  noniesident,  are  subject 
to  attachment  and  garnishee  process  in  Ohio,  it  remains  for  us  to  inquire 
whether  the  language  requiring  this  is  not  to  be  construed  as  including 
also  foreign  corporations  having  a  managing  agent  and  doing  business  in 
Ohio.  Under  laws  which  do  not  permit  the  garnishment  of  nonresident 
natural  persons  it  would  be  unreasonable  to  hold  that  general  words  sub- 
jecting corporations  to  garnishment  included  foreign  corporations.  But 
where  nonresident  natural  persons  may  be  garnished,  on  what  principle 
should  foreign  corporations  doing  business  in  the  state,  and  subject  to 
suit,  be  exempted  from  garnishment? 

A  corporation  resides  in  the  state  where  it  was  chartered,  and  it 
is  a  nonresident  of  other  states.  It  can  only  do  business  in  another 
state  by  the  permission  of  such  state,  and  statutory  provision  for 
summons  in  a  suit  against  a  foreign  corporation  by  service  upon  its 
iuanaging  agent  is  in  the  nature  of  a  condition  precedent  to  its  doing  busi- 
ness, which  by  doing  business  it  accepts,  rendering  itself  thereafter  ame- 
nable to  service  in  accordance  with  the  statute.  In  Ohio,  by  section  5044, 
Rev.  St. ,  a  summons  against  a  corporation  may  be  served  upon  the  presi- 
dent, mayor,  chairman,  or  president  of  the  board  of  directors  or  trustees, 
or  other  chief  officer:  or^  if  its  chief  officer  be  not  found  in  the  county, 
upon  its  cashier,  treasurer,  secretary,  clerk,  or  managing  agent;  "if  a 
railroad  company,  whether  foreign  or  domestic,  upon  any  regular  ticket 
or  freight  agent;  if  a  river  transportation  company,  whether  foreign  or 
domestic,  upon  a  master  of  a  steamboat,  or  upon  its  ticket  or  freight 
agent.  Under  section  5045,  an  insurance  company  n>ay  be  served  by 
summons  served  on  its  agent  in  any  county  where  it  has  an  agent.  Un- 
der section  5046,  when  the  defendant  is  a  foreign  corporation,  having  a 
managing  agent  in  this  state,  the  service  may  be  upon  such  agent. 
Now,  it  is  evident  that  under  these  provisions  a  foreign  corporation  do- 
ing business  in  this  state,  and  having  a  managing  agent  here,  is  as  much 
subject  to  service  as  is  a  nonresident  natural  person.  Such  a  corpo- 
ration is  "found"  in  Ibis  state  as  a  natural  person  would  be.  But  it 
is  said  that  the  care  with  which  the  process  is  expressly  provided  for 
serving  foreign  corporations  a»  defendants  makes  the  omission  to  ex- 
pressly provide  for  serving  them  as  gariiisJiees  most  significant  of  the  in- 
tention of  the  legislature  to  exempt  them  from  such  liability.  We  can- 
not accede  to  this  argument.  As  the  Code  was  originally  framed,  section 
5534  only  applied  to  domestic  corporations.  But  the  effect  of  the  sec- 
tioui  though  itself  unamended,  has  been  changed  by  the  subsequent 
amendment  of  May  3,  1877,  above  referred  to,  and  now  contained  in 
section  5532. 

Section  5534  says  that,  "if  the  garnishee  is  a  person,  the  copy  of  the 
order  and  notice  shall  be  served  upon  him  personally,  or  left  at  his  usual 
place  of  residence;  *  *  *  and,  if  a  corporation,  they  shall  be  left 
with  the  president  or  other  principal  officer,  or  the  secretary,  cashier,  or 
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managing  ageht  thereof."  We  know  that  the  effect  of  the  amendment 
of  May  3,  1877,  is  to  make  the  first  clause  applicable  to  nonresident 
persons  who  are  personally  served.  Why  should  it  not  be  held  that  the 
second  clause,  by  force  of  the  same  amendment,  applies  to  foreign  cor- 
porations having  managing  agents  who  may  be  served  here?  When, 
therefore,  thelegislature  provided  that  garnishees,  nonresident  of  the  state, 
should  be  compelled  to  answer  in  the  court  in  which  the  suit  is  brought 
and  in  the  county  where  service  is  obtained,  (section  200,  as  araendedi 
74  Ohio  Laws,  160,)  it  obviously  intended  to  make  the  then  existing 
provisions  of  the  statute  for  service  of  garnishment  upon  corporations  ap- 
plicable, as  far  as  might  be,  to  nonresident  corporations,  just  as  it  in- 
tended to  make  the  provision  for  service  upon  natural  persons  applicable 
as  far  as  might  be  to  nonresident  natural  persons.  Section  5534  pro- 
vides for  a  service  of  garnishee  process  upon  a  corporation  by  leaving  the 
notice  with  its  managing  agent.  Having  regard  to  the  method  adopted  to 
serve  foreign  corporations  in  suits  against  them  under  section  5046,  the 
procedure  under  section  5534  is  reasonably  applicable  to  service  of  gar- 
nishment on  foreign  corporations,  and,  by  force  of  the  amendment  of 
May  3,  1877,  referred  to,  must  be  held  to  apply  to  them. 

The  conclusion  we  have  reached  is  supported  by  a  decision  of  Judge 
Peck,  of  the  superior  court  of  Cincinnati,  in  Rocke  v.  Raney,  15  Wkly. 
Law  Bui.  333,  and  by  the  similar  reasoning  of  courts  in  other  states. 
See  Brauaer  v.  Insurance  Co.,  21  Wis.  506;  AfcAUuler  v.  Insurance 
Co.,  28  Mo.  214;  Railroad  Co.  v.  Crane,  102  III.  249.  The  cases  cited 
from  Massachusetts, — Gold  v.  Railroad  Co.,  1  Gray,  424;  and  Danforth 
V.  Penny,  3  Mete.  (Mass.)  564, — holding  foreign  corporations  not  subject 
to  trustee  process  under  the  laws  of  that  state,  arc  not  applicable  here, 
because  they  are  based  on  the  fact  that  a  natural  i>erson,  nonresident, 
but  found  in  the  state,  was  not  amenable  to  such  process.  TingUy  v. 
Bateman,  10  Mass.  343;  Nye  v.  lAscanibe,  21  Pick.  263. 

It  is  a  hardship  that  the  Michigan  court  has  refused  to  recognize  the 
validity  of  the  garnishment  in  this  case  against  the  Humboldt  Iron 
Company,  but  we  do  not  see  how  that  fact  can  affect  our  duty  in  the 
premises,  which  is  to  deny  the  motion  to  discharge  the  attachment. 
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ToONQ  V.  Board  or  Com'rs  of  Mahoniks  Coxmrr  d  <tl. 
(Oifvutt  Cowrt,  N.  D.  CMo,  X.  ZX    Iby  21, 1882L) 

1.  TmjLOwniB  State  Prookdure— EnonrenT— Pibadiko. 

In  an  action  brought  ia  tbe  circuit  court  for  the  northern  district  of  Ohio  fOr  th* 
recovery  of -real  property,  although  the  form  of  procedure  la  under  tbe  Code  of 
Ohio,  the  remedy  is  substantially  that  of  ejectment  at  common  law,  and  therefore 
in  such  action  matters  cannot  be  pleaded  In  the  answer,  or  averred  in  the  reply, 
which  are  only  oi  equitable  cognisance. 

%.  Baroppsi,  ik  Pau. 

Where  a  person  claims  a  reverter  of  lands  dedicated  as  a  burying  ground  be(<suse 
of  the  abandonment  of  such  use  and  the  erection  of  a  courthouse  thereon,  there  is 
no  room  for  an  estoppel  on  the  ground  that  he  stood  by  in  silence  during  the  erec- 
tion of  the  building,  witan  it  appears  that  he  had  not  been  in  the  town  for  40  years, . 
and  in  fact  was  not  aware  of  the  abandonment  for  10  years  after  the  conrthouse 
waa  completed. 

I.  CncnvBiBS— DsDiCATioN— Abahdonmekt— Rbvbbter. 

The  d^  council  of  Voangstown,  Ohio,  hy  an  ordinance  passed  in  pursuance  otthe 
aothority  conferred  WseoUons  90  and  28  of  the  Municipal  C!ode  of  Ohio,  aa  amended 
by  the  act  of  March  30. 1850,  (60  Ohio  Laws,  88,)  prohibited  any  further  intermenu 
in  certain  lots  within  the  citor  limits,  which  had  been  dedicated  and  used  as  a  burying 
ground,  and  ordered  the  removal  of  all  remains  buried  there.  Held,  that  the  ordT 
nance  was  a  valid  exercise  of  the  police  power  of  the  state,  and  binding  on  all  the 
inhabitants  of  the  city,  and  therefore  operated  as  a  complete  abandonment  of  the 
dedicated  use,  such  as  would  cause  a  reverter  of  the  lands  to  the  original  owner  or 
his  heirs. 

^  Saicb — Ct  Prbs — PaBsrMPTioiis. 

There  was  no  room  in  such  case  for  the  application  of  the  equitable  doolrine  of 
cv  pre*,  for  a  dedication,  especially  a  common-law  dedication.  Is  of  the  land  for  a 
speoiflo  nse.  and  it  is  not  within  the  presumed  intention  of  the  dedicator  that  th* 
lands  shall  be  sold  and  the  proceeds  applied  to  a  similar  use. 

%,  Bamb — QDrTai.Aiif  Deed— Constkdotio:(. 

In  1803  tlie  founder  of  Toungstown,  Ohio,' signed  and  recorded  a  town  plat,  on 
-which  certain  lota  were  marked  as  "  Burying  Ground. "  but  he  failed  to  aoknowk«m 
the  plat,  as  required  by  tbe  Ohio  Statutes,  and  thererore  the  fee  did  not  pass.  The 
lota,  however,  were  long  used  aa  a  burying  ground,  with  the  acquiescence  of  himself 
and  his  heirs.  In  1^65  an  adjoining  lot  owner  fenced  in  a  poruon  of  tbe  graveyard, 
and  an  action  was  brought  in  the  name  of  tbe  county  commissioners  to  recover  the 
same,  but  waa  defeated  on  the  ground  that  the  coiiimissioners  had  no  title.  There- 
after certain  persons  intereated  in  protecting  the  graveyard  procured  an  act  of  the 
legislature,  (04  Ohio  Laws,  p.  102,)  providing  that  the  title,  right  of  possession,  and 
control  of  all  dedicated  graveyards,  and  those  used  as  snch,  but  not  dedicated  ac- 
cording to  law,  are  hereby  vested  in  tbe  cities,  towns,  and  villages  in  whi<d>  the 
same  are  located ;  and  the  council  thereof  shall  have  power  to  preserve  and  protect 
them,  and  "make  such  ordinances,  sales,  and  regulations"  as  shall  be  necessary, 
and  to  bring  suits  to  recover  possession  thereof,  and  protect  the  same  againat  tree- 
passers.  Thereafter  the  parties  who  bad  interested  themselves  in  the  matter  wrote 
to  the  heir  of  tbe  dedicator,  who  lived  in  New  Tork,  explaining  all  the  facts  in  tbe 
case,  especially  the  trespasses,  the  litigation,  the  want  of  acknowledgment  to  tbe 
plat  recorded  by  his  aDcestor,  and  the  passage  of  the  act  of  the  legislature, 
and  appealed  to  him  to  make  a  quitclaim  deed  to  the  village,  sending  him  a  draft 
thereof.  This  deed  be  accordingly  executed.  Tbe  grant  therein  was  to  the  village 
of  Youngstown  and  its  successors,  forever,  "to  be  under  the  authority  and  control 
of  its  proper  couaoll  and  municipal  authority  in  conformity  with  the  act  of  the  leg- 
islature in  that  bebalf. "  Held,  that  tbe  act  of  the  legislature  referred  to  was  the 
one  procured  by  tbe  interested  parties,  and  the  effect  of  the  reference  was  to  re- 
quire it  to  be  read  into  tbe  deed ;  and  that,  taken  in  connection  with  all  the  oironm- 
•tances.  tbe  deed  must  be  considered  only  as  a  means  of  correcting  tbe  want  of  ac- 
knowledgment on  the  original  plat,  and  conveyed,  not  a  fee  simple,  but  merely  a 
determinable  fee ;  and  that  a  reverter  took  place  when  the  use  as  a  burying  ground 
waa  authoritatively  abandoned. 

il  Baxb— Coxditiob  SnBSEQCEKT— Ci^obb  of  Rb-bstbt. 

The  conveyance  being  in  fee  to  the  village  to  exercise  a  certain  defined  possession 
and  control,  namely,  that  possession  and  control  exercised  by  the  public  Over  an 
easement  acquired  by  a  common-law  dedication,  the  fee  reverted  by  a  simple  termi- 
nation otthe  estate  on  the  impossibility  of  exercising  that  possession  and  control; 
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and  the  cases  which  hold  that  a  condition  subsequent  cannot  be  created  in  a  deed 
by  limiting  the  use,  unlms  there  be  a  clause  of  re-entry  for  forteiture,  have  no  ap- 
plication. 

7.  Same — Cosstritctiox  or  Dbkd— Evidence. 

In  construinf?  the  deed  the  circumstances  snrroundini;  the  transaction  and  within 
the  knowledge  of  both  parties  were  admissible  in  evidence,  and  therefore  the  let- 
ters communicating  to  the  grantor  the  situation  in  respect  to  the  cemetery  were 
competent;  but  any  declarations  by  the  grantor  as  to  bis  intention  in  making  the 
deed  were  irrelevant. 

8.  Same. 

An  attorney  who  had  long  acted  as  counsel  for  the  grantor  in  other  matters,  rep- 
resented the  Interested  parties  in  the  suit  respecting  tbe  cemetery,  and  joined  in 
the  representations  made  to  the  grantor  for  the  purpose  of  procuring  the  deed. 
Afterwards  the  attorney,  in  a  memorial  to  the  village  council  on  behalf  of  tbe  in- 
terested parties,  requesting  it  to  accept  the  deed,  expressed  the  opinion  that  tbe 
deed  so  vested  title  in  the  village  as  to  permit  the  use  of  the  ground  for  other  pur- 
poses, should  the  health  of  the  city  require  Its  abandonment  as  a  burying  ground. 
Held,  that  this  statement  was  irrelevant  on  tbe  question  as  to  the  effect  of  the  deed. 

At  Law.  Action  by  Charles  C.  Young  against  the  board  of  county 
commissioners  of  Mahoning  county,  Ohio,  the  city  of  Youngstown,  Ohio, 
and  others,  to  recover  lands.  Jury  waived,  and  trial  to  the  court. 
Judgment  for  plaintiff. 

Statement  by  Taft,  Circuit  Judge: 

This  is  an  action  for  the  recovery  of  the  possession  of  real  property  bj' 
Charles  C.  Young,  a  citizen  of  the  state  of  New  York,  against  the  county 
commissioners  of  Mahoning  county,  Ohio.  The  subject-matter  of  the 
suit  is  lot  No.  96  of  John  Young's  original  plat  of  the  village  of  Youngs- 
town, upon  which  now  stand  the  courthouse,  jail,  and  county  offices  of 
Mahoning  county.  John  Young,  the  common  source  of  title  for  plain- 
tiff and  defendants,  signed  and  recorded  in  1802  a  town  plat  of  100  lots 
in  the  township  of  Youngstown,  then  in  the  county  of  Trumbull,  but 
now  in  that  of  Mahoning.  The  plat  was  accompanied  by  a  description 
of  tlie  streets  and  squares  it  purported  to  dedicate,  but  it  was  not  ac- 
knowledged in  accordance  with  the  statute  then  in  force,  and  did  not, 
therefore,  have  any  effect  to  take  the  fee  out  of  John  Young.  Lots  Nos. 
95  and  96  on  this  plat  were  each  marked  with  the  words  "Burying 
Ground."  They  lie  on  opposite  sides  of  Market  street,  and  on  the  south 
side  of  North  street,  in  the  present  city  of  Youngstown.  From  the  earlj- 
part  of  the  century  until  1868  the  lots  were  used  as  a  burying  ground. 
In  1865,  one  Niblock,  owning  an  adjoining  lot,  fenced  in  30  feet  of  lot 
No.  95.  This  was  much  resented  by  the  older  citizens  of  Youngstown, 
whose  parents  and  relatives  were  buried  in  the  cemetery,  and  the  aid  of 
a  local  court  was  invoked  to  prevent  the  desecration.  Suit  was  first 
brought  in  the  name  of  the  county  commissioners,  but  was  defeated  on 
the  ground  that  title  to  the  lot  was  not  in  them.  Suit  was  then  brought 
against  Niblock  in  the  name  of  four  citizens  of  Youngstown  for  Ihe  bene- 
fit of  the  public.  Gov.  David  Tod,  whose  father  was  buried  in  the  old 
cemetery,  was  one  of  the  plaintiffs,  and  took  an  active  part  in  the  con- 
troversy. B.  F.  Hoffman  was  retained  as  counsel  for  the  plaintiffs  in 
that  suit  in  1866.  To  meet  tbe  difficulty  about  the  title,  Hoffman  drew 
and  procured  the  passage  of  an  act  by  the  legislature,  (April  3,  1867,) 
entitled  "An  act  for  the  protection  of  certain  graveyards  and   burial 


Digitized  by 


Google 


YOUNG    V.   BOARD    OF   COM'RS.  587 

grounds,"  (64  Ohio  Laws,  p.  102.)     The  first  section  only  is  important 
here.     It  reads  as  follows: 

"  That  the  title,  right  of  possession,  and  control  to  and  in  and  of  all  pub- 
lic graveyards  and  burial  grounds  located  within  incorporated  cities,  towns, 
and  villages,  which  have,  in  fact,  been  set  apart  by  the  owners  and  dedicated 
as  graveyards  and  burial  grounds,  for  the  use  and  benefit  of  the  public,  and 
used  as  such  by  the  public,  but  which  liave  not  been  dedicated  according  to 
the  forms  and  requirements  of  law,  *  *  ^  be,  and  the  same  are  hereby, 
vested  in  the  cities,  towns,  and  villages,  respectively,  where  any  such  grave- 
yards and  burial  grounds  may  be  located;  and  the  councils  of  such  cities, 
towns,  and  villages  are  hereby  authorized  and  required  to  take  possession, 
control,  and  charge  of  all  such  grounds  within  tlieir  respective  limits,  and 
protect  and  preserve  the  same,  and  make  such  ordinances,  sales,  and  regula- 
tions as  may  be  necessary  and  proper  for  said  purposes,  and  consistent  with 
the  health  and  welfare  of  the  inhabitants;  and  they  are  also  authorised  and 
required,  when  necessary,  to  institute  suits  in  the  names  of  said  municipal 
corporations,  to  recover  possession  of  said  graveyards  and  burial  grounds,  re- 
move trespassers  therefrom,  and  recover  damages  for  injuries  thereto  for  any 
part  thereof,  or  to  any  tomb  or  monument  therein." 

Pending  the  suit,  and  after  the  passage  of  the  foregoing  act,  Hoffman 
was  employed  by  Charles  C.  Young,  the  plaintiff  in  the  case  at  the  bar, 
who  lived  in  Whitestown,  N.  Y.,  to  look  after  pieces  of  land  in  Youngs- 
town,  title  to  which,  by  descent  from  his  father,  John  Young,  the  maker 
of  the  town  plat,  and  by  conveyances  from  his  brothers  and  sisters,  had 
then  become  vested  in  liim.  Hoflinan  and  Gov.  Tod,  on  behalf  of  the 
plaintiiTd  in  the  Niblock  suit,  and  for  the  purpose  of  removing  any  ques- 
tion of  title  from  the  controversy,  appealed  to  Young  to  execute  a  quit- 
claim deed  of  the  burying  ground  to  the  village  of  Youngstown.  Both 
of  them  wrote  letters  to  Young,  explaining  in  full  the  situation,  the  de- 
fect in  the  original  dedication  of  John  Young,  the  use  of  the  burying 
j^round  for  half  a  century  with  John  Young's  consent,  the  actual  dedica- 
tion thereby,  the  trespass  by  Niblock  and  others,  the  failure  of  one  suit 
for  defect  of  title,  and  the  recent  passage,  as  an  attempted  remedy,  of  the 
act  of  the  legislature  at  Hoffman's  instance.  Young  had  not  been  in 
Youngstown  since  1848,  and  ilid  not  visit  it  again  .until  1888.  His 
only  knowledge  of  the  circumstances  was  gained  from  the  correspondence 
with  Hoffman  and  Tod.  Hoffman  drew  the  quitclaim  deed,  and  for- 
warded it  to  Young,  who  executed  it  in  July,  1867,  and  sent  it  in  Oc- 
toher  of  the  same  year  to  Gov.  Tod,  with  instructions  to  deliver  it  to  the 
council  of  the  village  on  condition  that  the  village  would  pay  Hoffman 
$15  due  him  from  Young  for  services  in  other  matters.  By  the  quit- 
claim deed.  Young,  "for  divers  good  causes  and  considerations  there- 
unto moving,  especially  for  one  dollar  received  to"  his  full  satisfaction, 
absolutely  gives,  grants,  remilses,  releases,  and  quitclaims  "unto  the  said 
incorporated  village  of  Youngstown  and  its  successors,  forever,  to  be  un- 
der tJie  authority  and  control  of  its  proper  cmmdl  and  municipal  autlmity, 
in  conformity  xoith  the  ad  of  the  leffidature  of  Ohio  iti  that  behalf,  all  such 
right  and  title  as  I,  tb6  said  C.  C.  Young,  as  one  of  the  heirs,  and  as 
assignee  and  grantee  of  the  other  heirs  and  devisees  of  John  Young,  the 
original  proprietor  of  said  township  and  village  lands,  have  or  ought  to 
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have  in  or  to  the  foIIo\ring  described  lands:  Situate  in  said  village,  and 
known  and  designated  on  the  original  plat  of  said  village  made  by  sai<l 
John  Young,  and  recorded  in  Trumbull  county  records  of  deeds.  Book 
A,  page  118,  as  burial  grounds,  and  being  inlots  number  ninety-tive 
and  ninety-six,  and  used  as  burial  grounds  by  the  citizens  of  said  village 
and  township  since  about  the  year  A.  D.  1799.  Said  inlot  No.  95  lies 
on  the  west  side  of  Market  street,  and  extends  westerly  to  inlot  No.  94, 
and  covers  all  the  ground  inclosed  and  used  as  a  burial  ground  for  over 
fifty  years;  and  said  inlot  No.  96  lies  on  the  east  side  of  said  Market 
street,  and  includes  the  ground  inclosed  and  used  as  a  burial  ground  for 
a  like  period.  To  have  and  to  hold  the  premises  aforesaid  unto  the  said 
grantee,  said  incorporated  village  of  Youngstown,  and  its  successors,  for- 
ever." 

After  the  passage  of  the  act  of  the  legislature  referred  to  above,  Hoff- 
man made  the  village  of  Youngstown  a  party  to  the  suit  against  Niblock; 
and  when  the  deed  was  received  from  Young,  on  behalf  of  Tod  and  the 
other  plaintifl's  in  the  Niblock  snit,  he  filed  a  memorial  with  the  coun- 
cil of  the  village,  reciting  everything  which  had  been  done  in  the  suit, 
including  the  procurement  of  the  act  of  the  legislature  and  the  quitclaim 
deed,  and  praying  that  the  expenses  theretofore  incurred  by  the  plain- 
tifl's be  assumed  by  the  village,  and  that  the  suit  be  thereafter  prose- 
cuted by  it,  and,  in  furtherance  thereof,  that  the  deed  be  accepted,  and 
Hoffman's  fee  due  from  Young  be  paid.  The  i)rayer  was  granted  by 
the  village  council,  the  deed  was  accepted,  all  previous  expenses  and  fees 
were  assumed  and  paid,  and  Judge  Hoffman  was  continued  as  the  attor- 
ney of  the  village  in  the  suit.  In  this  memorial,  Hoffman,  as  an  induce- 
ment to  the  village  council  to  accept  the  quitclaim  deed,  expressed  his 
opinion  that  the  deed  so  vested  the  title  in  the  village  as  to  permit  it  to 
use  the  burying  ground  for  general  public  purposes,  should  the  time  ever 
come  when  the  health  of  the  city  would  require  the  renioval  of  the  ceme- 
tery from  the  village  limits.  (This  statement  of  Hoffman,  as  to  the  ef- 
fect of  the  quitclaim  deed,  as  will  be  seen  from  the  opinion  of  the  court, 
was  held  irrelevant  and  incompetent.)  In  1852,  a  new  cemetery  had 
been  established  beyond  the  limits  of  Youngstown,  and  after  1860  nearly, 
if  not  all,  the  interments  were  made  there.  From  1860  to  1865  the  re- 
mains of  some  of  the  dead  were  removed  from  the  old  to  the  new  ceme- 
tery. Between  1865  and  1868  the  removals  were  more  frequent,  and  the 
old  ground  was  much  neglected;  the  fences  were  not  kept  in  repair, 
gravel  was  dug  on  the  lots  by  the  city  authorities,  and  in  some  instances 
by  private  individuals,  and  hauled  away.  Finally,  on  December  22, 
1868,  the  council  of  Youngstown,  which  had  then  ceased  to  be  a  village, 
and  become  a  citj-,  passed  an  ordinance  by  which  all  interments  in  the  old 
burying  ground  were  thereafter  forbidden,  and  the  remains  of  all  already 
interred  there,  which  should  not  be  removed  by  friends  and  relatives 
before  April  1,  1869,  were  ordered  removed  at  public  expense.  A  sec- 
ond resolution,  directing  the  street  commissioner  to  remove,  at  public 
expense,  all  bodies  .still  in  lots  95  and  96,  was  passed  in  1871.  After 
this  the  lots  lay  unused,  except  that  gravel  was  taken  from  them  by  the 
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city  authorities  for  making  and  repairing  the  streets.  In  1874  the  leg- 
islature passed  an  act  providing  for  the  removal  of  the  county  seat  of 
Mahoning  county  from  Canfield  to  Youngstown  on  a  majority  vote  at  the 
next  election,  and  on  condition  that  the  citizens  of  Youngstown  should 
donate  to  the  county  a  lot  or  lots,  and  should  erect  thereon  the  county 
courthouse,  jail,  and  offices,  at  a  cost  of  not  less  than  $100,000,  free  of 
expense  to  the  county.  71  Ohio  Iaws,  pp.  180, 181."  Theresultof  the 
election  was  favorable  to  the  removal,  and  March  16,  1875,  the  council 
of  the  city  of  Youngstown  passed  an  ordinance  reciting  that  the  title  to  the 
two  lots,  Nos.  95  and  96,  (which  by  a  new  numbering  had  become  lots 
Nos.  366  and  417,)  was  in  the  city  of  Youngstown  in  fee  simple,  and 
directitig  a  conveyance  thereof  to  five  named  citizens  of  the  city  of 
Youngstown,  who  were  constituted  a  building  committee  charged  with 
the  duty  of  erecting  the  courthouse  and  other  buildings,  on  behalf  of 
the  people  of  Youngstown,  and  of  conveying  the  same,  when  completed 
and  accepted,  to  the  county  commissioners  of  Mahoning  county.  The 
ordinance  gave  power  to  the  building  committee  to  build  on  either  of  the 
lots,  or  to  sell  or  exchange  either  or  both  of  them  for  the  purpose  of  se- 
curing a  more  desirable  site,  and  to  devote  any  sums  so  realized  to  the 
erection  of  the  courthouse.  On  March  30,  1875,  the  mayor  of  Youngs- 
town executed  the  conveyance  accordingly.  The  courthouse  and  other 
buildings  were  duly  erected  on  lot  No.  96,  (or,  by  later  numbering.  No. 
417,)  and  on  August  10,  1876,  were  con\'ey«l  by  the  building  commit- 
tee to  the  county  commissioners.  The  courthouse  and  county  build- 
ings have  ever  since  been,  and  are  now,  occupied  by  the  courts  and  offi- 
cers of  Mahoning  county.  Lot  No.  95  was  not  used  by  the  building 
committee,  and  the  title  to  that  lot,  if  the  city  of  Youngstown  had  the 
right  to  convey  it,  is  still  in  the  building  committee.  The  present  ac- 
tion involves  only  lot  No.  96.  Another  action  of  the  same  kind,  by  the 
same  plaintiff,  is  pending  in  this  court  against  tlie  building  committee  to 
recover  possession  of  lot  No.  95. 

In  the  petition  the  plaintiff  averred  the  original  title  of  John  Young, 
the  common-law  dedication  of  the  land  as  a  burying  ground  under  the 
defective  plat  and  subsequent  use,  the  final  and  lawful  abandonment 
of  the  Jot  by  the  cit}'  of  Youngstown  as  a  gra\'eyard  in  December,  1869, 
the  appropriation  of  it  for  a  county  courthouse  in  1875,  and  the  conse- 
quent reverter  to  plaintiff  as  heir,  and  as  grantee  of  his  brothers  and  sis- 
ters, the  other  heirs  of  John  Young,  who  died  in  1825,  intestate.  In 
his  first  cause  of  action  plaintiff  asked  judgment  for  the  possession  of 
the  property,  and  in  a  second  sought  a  judgment  for  l4  years'  mesne 
profits.  The  county  and  the  city  filed  separate  answers,  which  were 
substantially  similar.  They  deny  that  plaintiff  has  any  estate  in  the  • 
land  sued  for.  They  set  up  the  quitclaim  of  July  10, 1867,  as  convey- 
ing from  him  to  the  city,  for  a  sufficient  and  valuable  consideration,  a 
complete  title  in  fee  simple.  The}-  plead  more  than  21  years' adverse 
possession  in  defendants  from  July  10, 1867,  and  finally  they  aver  that 
plaintiff  has  acquiesced  in  the  use  of  the  land  for  a  courthouse;  that  he 
has  stood  by  and  permitted  the  expenditure  of  $100,000  for  that  pur- 
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pose,  without  objection  or  assertion  of  title,  and  is  thereby  estopped  to 
now  assert  title.  As  a  defense  to  the  count  for  mesne  profits,  the  city 
denied  any  use  or  possession  of  the  lot  in  14  years,  and  both  plead  the 
four-year  and  six-year  bar  of  the  statute  of  limitations.  The  plaintiff 
replied,  denying  that  the  quitclaim  deed  gave  the  city  a  right  to  use  the 
land  conveyed  for  other  than  burial,  purposes,  and  reasserting  the  re- 
verter under  that  deed.  Further  replying,  the  plaintiff  alleges  that  the 
deed  was  obtained  on  the  representation  that  the  deed  was  only  needed 
to  give  title  for  (he  purpose  of  protecting  the  graveyard,  and  would  only 
do  so,  and  that,  if  the  deed  has  any  other  effect,  it  is  void  for  fraud  in 
obtaining  it;  and  finally  that  both  parties  understood  the  effect  of  the 
deed  to  be  as  stated,  and,  if  the  language  had  any  other  legal  effect,  it 
does  not  express  the  intention  of  the  parties;  wherefore  plaintiff  prays 
that  the  court  will  reform  the  deed  to  that  end.  A  jury  was  waived  in 
writing  by  both  parties,  and  the  case  was  submitted  to  the  court. 

Frank  Hutching  and  Gen.  Sanderson,  for  plaintiff. 

A .  W.  Joties,  Judge  Arrd,  IJhie  tt  Clark,  Dixney  Rodgers,  and  George  E. 
Rose,  for  defendants. 

Before  Taft,  Circuit  Judge,  and  Ricks,  District  Judge. 

Tabt,  Circuit  Judge,  after  stating  the  case  as  above,  delivered  the 
opinion  of  the  court. 

This  is  an  action  at  law.  The  form  of  procedure  is  under  the  Code 
of  Ohio,  but  the  remedy  is  substantially  that  of  ejectment  at  common 
law.  Plaintiff  must  recover,  if  at  all,  on  his  title  as  it  is.  If  equitable 
remedies  are  needed  to  perfect  his  right  of  possession,  he  fails.  In  like 
manner,  only  defenses  at  law  are  available  here.  The  defense  of  estop- 
pel in  pais,  pleaded  in  the  answer,  would  seera  to  be  of  equitable  cog- 
nizance, and  hardly  to  be  urged  or  considered  here.  However  that 
may  be,  if  it  were  a  valid  plea,  there  is  no  evidence  to  support  it,  be- 
cause the  courthouse  was  erected  10  years  before  the  plaintiff  (who  was 
not  in  Youngstown  from  1848  to  1888)  knew  anything  of  the  abandon- 
ment of  the  burying  ground,  or  its  subsequent  use  for  general  county 
purposes.  The  averments  of  the  reply  which  charge  fraud  in  the  pro- 
curement of  the  quitclaim  deed  and  a  mutual  mistake,  and  upon  which 
are  based  prayers  that  Ithe  deed  be  set  aside  or  reformed,  present  mat- 
ters only  of  equitable  cognizance,  and  are  wholly  irrelevant  to  this  issue. 
It  is  questionable  practice,  even  under  the  Ohio  Code,  for  the  plaintiff 
to  ask  for  new  and  substantial  relief  in  a  reply ,  (^lioicnmn  v.  Railroad  Co. , 
1  Ohio  Cir.  Ct.  R.  64;)  but,  however  this  may  be,  the  averments  and 
prayers  referred  to  are  out  of  place  in  the  action  of  ejectment. 

Plaintiff's  title  is  good,  unless  it  is  defeated  by  the  common  law  dedi- 
cation of  his  ancestor,  John  Young,  or  his  own  quitclaim  dted.  The 
dedication  was  to  the  public,  for  use  as  a  burying  ground.  Common- 
law  dedictitions  are  said  to  operate  by  way  of  estoppel.  Fulton  v.  Mehren- 
feld,  8  Ohio  St.  440:  Wisby  v.  BonU,  19  Ohio  St.  238.  Acquiescence 
by  the  owner  in  the  use  of  his  land  by  the  public  estops  him  from  as- 
serting a  right  of  possession  excluding  such  use.     When,  however,  the 
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public  voluntarilj'  and  finally  abandons  the  use,  there  is  no  room  for 
further  estoppel.  The  easement  of  the  public — for  such  it  only  is — 
ceases,  and  the  holder  of  the  title  in  fee  may  resume  exclusive  posses- 
sion and  beneficial  enjoyment.  The  estoppel,  of  course,  can  only  be 
commensurate  with  the  specific  use,  acquiescence  in  which  gave  rise  to 
it;  and  when  that  use  lawfully  ceases  the  dedication  has  spent  its  force, 
and  the  land  reverts  to  the  dedicator  and  his  heire.  A  conmion-law 
dediciation  is  for  the  benefit  of  the  public,  and  every  member  thereof  has 
an  interest  in  it.  I>egisIation  may  vest  in  the  governing  botly  of  a 
municipal  corporation  such  complete  representative  powers  as  to  enable 
it  to  bind  the  general  public  by  an  abandonment  of  a  public  easement. 
If  the  abandonment  is  lawful,  t.  «.,  if  made  in  such  a  way  as  to  bind 
the  public  and  all  beneficially  interested,  the  easement  ceases,  and  the 
land  reverts.  It  often  happens  that  the  corporation,  or  its  governing 
body,  is  merely  a  trustee  for  the  preservation  of  the  easement,  and  has 
no  power  or  discretion  to  abandon  it.  In  such  a  case,  if  the  trustee 
misuses  the  land,  in  violation  of  the  rights  both  of  the  dedicator  and 
of  the  cestuig  que  trvMent,  the  dedicator  cannot  repossess  himself,  but 
he  or  the  beneficiaries  of  the  easement  may  apply  to  a  court  of  equity 
to  enjoin  the  misuser,  and  comjjel  the  trustee  to  allow  a  resumption 
of  the  easement.  In  such  a  case,  the  abandonment  of  the  easement 
not  having  been  lawful,  there  is  no  reverter.  Viewed  in  this  light. 
the  authorities  are  not  in  conflict.  The  language  of  Mr.  Justice  Mc- 
Lean in  Barday  v.  HowdVa  Lesxee,  6  Pet.  498,  is  relied  on  by  the  de- 
fendants as  establishing  a  different  rule.     He  says,  (page  507:) 

"If  this  ground  bad  been  dedicated  for  a  particular  purpose,  and  the  city 
authorities  had  appropriated  it  to  an  entirely  different  purpose,  it  might  af- 
ford ground  for  the  interference  of  n  court  of  chancery  to  compel  a  specific 
execution  of  the  trust  by  restraining  the  corporation,  or  by  causing  tlie  re- 
moval of  obstructions.  But.  even  in  audi  a  case,  the  property  dedicated 
would  not  revert  to  the  original  owner.  The  use  would  still  remain  in  the 
public." 

This  language  is  quoted  with  approval  by  Judge  Thuk^iax,  in  Williams 
v.  Society,  1  Ohio  St.  478-496,  with  the  intimation  that  it  is  only 
where  the  use  becomes  impossible  that  the  land  will  revert  to  the  origi- 
nal donor. '  The  same  doctrine  thus  qualified  is  to  be  found  in  Le  Clercq 
v.  GaUipdis,  7  Ohio,  218-221;  Wehh  v.  Mdei;  8  Ohio,  548;  and  in  DiU. 
Mun.  Corp.  (4th  Ed.)  §  65.3.  The  principle  has  application  onlj*  to 
cases  where  the  misuser  or  abandonment  is  by  a  trustee  controlling  the 
easement  and  failing  to  discharge  his  or  its  duty.  It  certainly  does  not 
apply  where  all  the  persons  beneficially  interested  give  up  their  rights 
in  the  easement,  for  it  would  be  a  novel  doctrine  that  au  easement  may 
not  be  abandoned  by  the  public.  Indeed,  in  the  very  case  of  Barday  v. 
Hmoell's  Lessee,  supra.  Justice  McLean  says,  (page  513:) 

"By  the  common  law  the  fee  in  the  soil  remains  in  the  original  owner, 
where  a  public  road  Is  established  over  it;  but  the  use  of  the  road  is  in  the 
public.  The  owner  parts  with  this  use  only,  for  if  the  road  shall  be  vacated 
by  the  public,  he  resumes  exclusive  possession  of  the  ground." 
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If  a  public  body  is  more  than  a  mere  trastee  in  respect  to  its  con- 
trol of  an  easement,  if  it  may  act  on  its  discretion  for  the  public  to  say 
whether  the  continued  enjoyment  of  an  easement  is  really  beneficial  to  the 
public,  if,  in  other  words,  under  the  law  it  is  the  public  for  this  purpose, 
then  it  may  lawfully  abandon  it.  In  every  case,  therefore,  where  a  re- 
verter of  land  dedicated  to  a  specific  use  is  claimed  by  the  original  owner 
on  the  ground  of  abandonment  or  misuser,  the  question  whether  reverter 
has  taken  place,  or  whether  the  owner  should  be  remitted  to  a  court  of 
equity  to  enforce  the  dedicated  use,  must  depend  upon  the  further  ques- 
tion whether  the  abandonment  of  the  dedicated  use  was  lawful,  t.  <., 
not  in  violation  of  the  rights  of  any  the  ceduisque  trustent.  If  it  was  law- 
ful,, the  land  reverts.  There  is  no  escape  from  this  conclusion;  other- 
wise, a  dedication  to  a  specific  use,  and  acceptance  by  the  public,  is  a 
contract  by  the  public  forever  to  continue  the  use,  which  neither  the 
public  nor  the  public  and  the  dedicator  together  can  rescind, — ^a  propo- 
sition which,  I  apprehend,  will  hardly  be  advanced. 

We  come,  therefore,  to  tiie  question,  was  the  abandonment  of  lot  No. 
96  as  a  graveyard  lawful?  The  removal  from  the  lot  in  1866,  1866, 
1867,  and  1868  of  the  remains  of  many  buried  there,  by  their  friends, 
did  not  constitute  an  abandonment.  The  lot  did  not  thereby  lose  its 
distinctive  character  as  a  burying  ground.  Nor  did  the  neglect  to  keep 
the  ground  properly  fenced,  nor  the  digging  and  hauling  of  gravel  from 
its.  surface,  have  that  effect.  But  when,  on  December  22,  1868,  the 
council  of  the  city  of  Youngstown  passed  an  ordinance  prohibiting  fur- 
ther interments  in  lots  95  and  96,  and  ordering  the  removal  of  the  re- 
mains of  those  buried  there,  and  the  removals  were  accordingly  made, 
this  was  a  lawful  abandonment  of  the  lots  as  a  cemetery.  It  is  quite 
possible  that  the  council  did  not  so  represent  the  public's  interest  in 
the  burying  ground  as  to  be  able  to  finally  abandon  it  for  them.  With 
respect  to  it,  the  council  was  probably  only  a  trustee.  But  the  coun- 
cil, as  the  controlling  authority  of  the  city,  thereby  exercised  lawfully 
the  police  power  vested  in  the  state  government  which  the  legislature 
had  delegated  to  it.  As  a  measure  necessary  for  public  health  and 
comfort,  the  legislature  might  lawfully  enact  that  the  burying  grounds 
should  be  removed  from  cities  of  the  second  class, — of  which  Youngs- 
town was  one, — or  it  might  delegate  to  its  council  power  to>  ordain  the 
same  thing.  Dill.  Mun.  Corp.  (4th  PZd.)  §  372  el  sf<).;  Kincaid'a  Appeal, 
66  Pa.  St.  411;  Cavipbdl  v.  City  of  Knmas,  102  Mo.  326,  344,  13  S.  W. 
Rep.  897 .  By  the  amendment  of  March  30, 1859,  (56  Ohio  Laws,  88,)  to 
section  23  of  the  Municipal  Code  of  May  3,  1852,  councils  of  cities  and 
villages  are  given  power  to  pass  ordinances  to  prevent  interments  of  the 
dead  within  the  corporate  limits,  and  to  cause  removal  of  bodies  interred 
in  violation  thereof.  By  section  20  of  the  same  they  are  given  power 
to  prevent  annoyance  or  injury  within  the  limits  of  the  corporation  from 
anything  dangerous  or  unhealthy,  and  to  cause  any  imisance  to  be 
abated.  2  Swim  &  C.  p.  1498.  §  20.  See,  also,  pages  1506,  1507, 
§§32, 34,  Legislation  of  this  character  has  been  held  in  the  authorities 
cited  above  to  delegate  power  to  the  council  to  pass  an  ordinance  like 
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that  of  the  council  of  Youngstown  under  consideration.  The  abandon^ 
ment  of  the  graveyard  was  therefore  lawful,  and  reverter  followed. 
A  continuance  of  the  use  would  be  in  violation  of  a  city  ordinance. 
The  use  would  thus  be  unlawful,  and  therefore,  in  legal  contem- 
plation, it  would  become  impossible.  According  to  all  the  authorities, 
reverter  is  a  consequence.  Nor  is  there  any  room  for  the  equitable  doc- 
trine of  cy  pres  to  prevent  a  reverter  on  abandonment.  A  dedication, 
and  especially  a  comraon-law  dedication,  is  of  the  land  for  a  specific 
use.  It  is  not  within  the  presumed  intention  of  the  dedicator  that 
the  land  is  to  be  sold,  and  its  proceeds  devoted  to  a  similar  use,  if 
the  use  of  the  particular  land  becomes  impossible.  No  such  result 
could  follow  from  the  theory  of  estoppel  in  pais,  on  which  the  doctrine 
rests.  No  title  is  conferred  for  the  purpose  of  alienation.  Indeed,  it 
has  been  expressly  held  in  this  state  that,  even  under  a  statutory  dedi- 
cation, where  by  the  terms  of  the  statute  a  title  in  fee  does  pass,  a 
court  of  equity  cannot,  in  the  case  of  land  dedicated  for  a  schoolhouse 
and  school  purposes,  where  this  use  has  become  impossible,  decree  a 
sale,  and  the  investment  of  the  proceeds  in  a  new  lot  for  similar  pur- 
poses: Board  of  Education  v.  Edwn,  18  Ohio  St.  226.  A  fortiori  will 
such  a  power  not  be  exercised  where  the  dedication  is  to  be  enjoyed  not 
by  force  of  a  grant  and  change  of  title,  but  by  force  of  estoppel.  In 
Omphell  V.  QHy  of  Kansas,  102  Mo.  326,  346,  18  S.  W.  iRep.  897, land 
had  been  dedicated  for  a  cemetery,  and  was  used  as  such.  Sub.se- 
quently  the  city  council,  by  ordinance,  vacated  the  land  for  graveyard 
purposes,  and  ordered  the  bodies  there  buried  removed.  The  city  then 
laid  off  the  land  as  a  park,  and  improved  it  as  such,  and  in  all  this  the 
public  acquiesced.  It  was  held,  in  a  well-considered  opinion,  that  the 
land  reverted  to  the  original  owner  on  the  lawful  abandonment  of  the 
cemetery  as  such  by  the  dty.  It  follows  that,  if  defendants'  case  rests 
alone  on  the  common-law  dedication  of  John  Young,  the  abandonment 
by  the  city  of  the  burying  ground,  as  such,  causes  a  reverter  to  his  heira, 
and  gives  the  plaintiff  a  title,  with  immediate  right  to  possession. 

There  remains  to  consider  the  quitclaim  deed  of  the  plaintiff  to  the 
village  of  Youngstown,  which,  of  course,  by  its  terms,  inured  to  the 
benefit  of  the  city  of  Youngstown  as  successor  of  the  grantee.  The  dec- 
larations of  the  grantor  as  to  his  intention  in  making  the  deed  are 
wholly  incompetent,  whether  contained  in  the  contemporaneous  writings 
or  in  his  testimony,  and  such  evidence  we  entirely  disregard.  The  cir- 
cumstances which  existed  in  the  knowledge  of  both  parties  alone  are  to 
be  considered  in  construing  the  language  used.  In  this  view,  the  letters 
of  Hoffman  and  Tod,  in  so  far  as  they  communicated  the  situation  in 
respect  to  the  cemetery,  the  litigation  to  protect  it,  and  the  procjurement 
of  the  act  of  the  legislature,  were  competent  to  show  that  Young  ex- 
ecuted, and  the  village  of  Youngstown  accepted,  the  deed,  with  that 
situation  before  them.  Hoffman's  statement  in  bis  memorial  to  the 
village  council  as  to  the  effect  of  the  quitclaim  deed  is  incompetent.  If 
Young  himself  had  written  the  memorial,  it  could  not  have  been  used 
to  aid  in  the  construction  of  the  deed  under  the  principle  already  stated. 
v.5lF.no.9— 38 
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Still  less  is  it  admissible  as  Hoffman's  statement.  Whatever  may  have 
been  Hoffman's  relations  to  Young  in  respect  to  other  matters,  he  was 
acting,  in  securing  the  quitclaim  deed  from  Young,  not  for  Young,  but 
for  the  plaintiffs  in  the  suit  to  protect  the  graveyard.  It  was  as  attorney 
for  them  that  he  presented  the  memorial  to  council,'  and  nothing  he 
stated  therein  was  made  as  Young's  agent.  The  council  accepted  the 
deed  on  his  advice,  and  consented  that  his  relation  to  the  suit  against 
Niblock  as  attorney  for  the  plaintiffs  should  continue  while  it  was  there- 
after being  prosecuted  in  the  name  of  the  village.  In  so  far  as  the 
memorial  acquainted  the  council  with  the  actual  status  of  the  suit,  the 
act  of  the  legislature,  etc.,  it  was  competent  to  show  the  facts  in  the 
light  of  which  the  deed  was  accepted. 

Coming  now  to  consider  the  surrounding  circumstances,  it  is  quite 
evident  that  the  fancied  need  for  a  quitclaim  deed  was  to  secure  a  legnl 
title  in  some  one  to  bring  suit  for  trespass  on  the  cemetery  grounds 
against  Niblock.  It  was  to  make  up  for  the  defect  in  the  original  ded- 
ication, which  did  not  pass  the  title.  It  may  be  true  that  neither  the 
act  of  April  3,  1867,  nor  such  a  deed,  was  necessary  for  this  purpose, 
and  that  trespass  might  have  been  maintained  either  in  the  name  bf  the 
village,  by  virtue  of  the  twenty-third  section  of  the  Municipal  Code  of 
1852,  as  amended  March  30,  1859,  (56  Ohio  I^ws,  88,)  or,  if  not,  then 
in  the  name  of  the  township  trustees,  under  the  act  of  April  IS.  1865, 
(62  Ohio  Ijaws,  145,)  which  gave  into  their  charge  such  public  bury- 
ing grounds  as  were  not  in  charge  of  a  municipal  corporation;  but  we 
know  that  the  persons  interested  were  doubtful  upon  this  point,  and 
wished  both  the  act  and  the  deed  to  make  their  position  impnegnable. 
If  Young  had  given  a  simple  quitclaim  deed  to  the  village  it  would  have 
conveyed  all  his  interest,  and  vested  a  fee  simple  in  the  village,  without 
regard  to  his  purpose  in  giving  it,  for  such  would  be  the  necessary  ef- 
fect of  the  words  of  the  deed.  No  inference  from  the  circumstances 
could  affect  its  legal  purport,  or  ingraft  a  limitation  which  there  was  Qo 
language  to  import.  The  grantor,  in  his  deed,  however,  use<l  a  clause 
not  ncessaryin  a  simple  quitclaim  deed,  upon  the  construction  of  which 
must  t  irn  the  decision  of  this  case.  He  granted  and  quitclaimed  the 
two  lots  to  the  village  and  its  successors,  "to  be  under  the  authority  and 
control  of  its  proper  council  and  municipal  authority,  in  conformity 
with  the  act  of  the  legislature  in  that  behalf."  What  act  of  the  legis- 
lature is  here  referred  to?  The  subject-matter  of  the  conveyance  was  a 
burying  ground.  The  act  referred  to  naturally,  therefore,  relates  to  the 
power  of  village  councils  over  burying  grounds.  If  the  expression  here 
used  had  been  in  conformity  with  the  laws  "or  statutes  of  Ohio  in  that 
behalf,"  the  statutes  or  laws  referred  to  must  be  construed  to  be  such 
laws  then  in  force  as  conferred  upon  the  council  of  a  village  authority 
and  control  over  burying  grounds  conveyed  in  fee  to  the  corporation; 
that  is,  those  laws  defining  the  power  of  the  council  in  respect  to  the 
land  conveyed  after  the  conveyance  had  taken  effect.  But  the  use  of 
the  singular — "the  act  of  the  legislature  of  Ohio  in  that  behalf" — shows 
that  some  single  and  particular  act  was  in  the  mind  of  the  grantor.     So 
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far  as  I  have  been  able  to  find,  the  control  and  authoritj'  to  be  exercised 
by  village  councils  over  burying  grounds  owned  by  the  corporation  in 
fee  in  force  when  this  deed  was  executed,  were  to  be  gathered,  not 
from  one  act  of  the  legislature,  but  from  several.  Section  23  of  the 
Municipal  Code,  as  amended  by  the  act  of  March  30,  1859,  (56  Ohio 
Laws,  88,)  the  third  and  sixth  sections  of  the  act  of  ilarch  17, 1860,  (57 
Ohio  Laws,  46,)  tlie  second  and  third  sections  of  the  act  of  March 
17,  1860,  (57  Ohio  Laws,  44,)  and  section  2  of  the  act  of  March  29, 
1867,  (64  Ohio  Laws,  70,  71,)  and  ^possibly  other  acts,  all  aflected  the 
duties  and  powers  of  village  councils  in  regard  to  cemeteries  owned  in 
fee  by  the  corporations.  Were  there  no  other  acts  than  these  to  which 
the  language  of  the  deed  could  be  referred,  the  singular  number  of  the 
word  "act"  would  not  be  significant  of  anything  except  a  slip  by  the 
draughtsman  of  the  deed.  But  the  surrounding  circumstances  show 
that  there  was  one  act,  tlie  passage  of  which  had  been  especially  pro- 
cured "  in  that  behalf,"  i.  e. ,  for  the  puri>ose  of  defining  the  authority 
and  control  to  be  exercised  by  the  village  council  of  Youngstown  over 
the  very  land  by  this  deed  conveyed.  That  act  applied  to  burying 
grounds  which  had  been  actually,  but  not  formally,  dedicated  b}'  the 
original  owner,  and  in  which,  therefore,  the  public  had  only  an  ea.se- 
raent.  The  burying  grounds  conveyed  by  this  deed  were  of  exactly 
such  an  origin.  The  description  of  them  would  seem  to  have  been 
framed  for  the  purpose  of  showing  that  they  came  within  the  terms  of 
the  act,  for  they  are  said  to  have  been  designated  as  a  burying  ground 
by  John  Young,  the  ancestor  of  the  grantor,  on  his  town  plat,  and  to 
have  been  occupied  as  such  for  over  50  years.  There  are  tliree  distinct 
statements  in  the  description  as  to  the  actual  occupancy  of  the  lots  for 
burial  purposes.  When  we  consider,  then,  tliat  one  act  of  the  legisla- 
ture satisfied  the  reference  in  the  deed, — by  defining  the  power  ami  con- 
trol of  village  councils  over  burying  grounds  exactly  like  the  one  con- 
veyed.— and  that  no  other  single  act  will  precisely  correspond  to  the  use 
of  the  singular  in  the  words  "  the  act  of  the  legislature,"  etc. ;  and  when  we 
further  consider  that  the  deed  was  given  and  this  act  was  passed  in  the 
.same  transaction,  so  to  speak,  and  that  at  the  time  of  the  execution  of 
the  deed  the  passage  of  the  act  and  its  object  were  facts  fresh  in  the 
minds  of  both  parties, — we  are  brought  irresistibly  to  the  conclusion  that 
"the  act  of  the  legislature  of  Ohio  in  that  behalf"  was  this  act,  entitlerl 
"An  act  for  the  protection  of  certain  graveyards  and  burial  grounds," 
passed  April  3,  1867,  (64  Ohio  Ijiwb,  102.) 

It  follows  that  the  act  must  be  read  into  the  deed.  The  clause,  "to 
be  under  the  authority  and  control  of  the  proper  council  or  municipal 
authority"  of  the  village,  is,  in  fact,  a  description  of  the  power  of  the 
village  itself  with  respect  to  the  land  to  be  conveyed,  for  in  the  view  of 
the  grantor  the  council  is  to  act  for  the  village.  The  clause  may  there- 
fore be  properly  interpreted,  with  the  foregoing  aids  to  its  construction, 
as  if  it  read:  "Grant,"  etc.,  "to  the  incorporated  village  of  Youngstown 
and  its  successors,  [the  burying  ground  described  in  fee,]  with  the  same 
power.and  control  over  it  that  is  conferred  on  the  vill^e  and  its  council 
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with  respect  to  this  land  by  the  act  of  April  3, 1867."  Now,  what  were 
the  powers  conferred  on  the  village  and  its  council  by  the  act?  The 
subject-matter  of  the  act  was  burying  grounds  in  which  the  public  had 
a  mere  easement,  and  no  title.  The  act  attempted  to  change  an  easement 
into  a  title  to  land.  Doubt  as  to  the  power  of  the  l^slature  to  do  this 
was  probably  what  led  to  the  procurement  of  the  quitclaim  deed.  The 
deed  confers  the  title  which  the  act  purported  to  convey.  The  act  re- 
quires the  council  to  take  possession,  coirtrol,  and  charge  of  the  ground, 
and  preserve  and  protect  the  same;  to  make  such  ordinances,  sales,  and 
regulations  as  may  be  necessary  and  proper  for  said  purposes,  and  con- 
sistent with  the  health  and  welfare  of  the  inhabitants;  to  institute  suits 
to  recover  possession  of  the  graveyards;  to  remove  trespassers  therefrom, 
and  to  recover  damages  for  injuries  thereto.  The  word  "sales"  is  prob- 
ably a  mistake  in  printing  or  enrollment ;  the  proper  word  in  that  con- 
nection being  "rules."  But,  taken  as  it  is,  it  of  course  refers  only  to 
sales  of  lots  in  the  burying  grounds  for  burial  purposes,  because  the  sales 
are  to  be  such  as  are  necessary  for  "said  purposes,"!,  e.,  the  possession, 
control,  protection,  and  preservation  of  the  burying  grounds.  It  could 
not  have  been  the  intention  of  the  legislature  to  transfer  the  beneficial 
interest  of  the  owner  in  fee  of  the  burial  ground  to  the  village  so  as>  to 
permit  an  alienation  of  the  land.  It  would  have  been  entirely  beyond 
its  power.  Ae  Clercq  v.  GaUipdis,  7  Ohio,  217;  Board  of  Edvcation  v. 
Edson,  IS^Ohio  St.  221.  The  act,  properly  construed,  therefore,  only 
confers  upon  the  village  the  powers  and  control  over  the  burying  ground 
which  the  public  would  have  in  such  ground  dedicated  for  burial  pur- 
poses at  common  law.  It  fixes  the  trustee  to  preserve  the  rights  of  the 
public  in  a  common-law  dedication.  The  authority  and  control  of  coun- 
cil is  limited  by  the  act  to  the  preservation  of  such  rights,  and  by  read- 
ing the  act  into  the  deed  the  same  limitation  upon  the  fee  therein  con- 
veyed is  created.  This  conclusion  cannot  be  escaped.  We  have  already 
discussed  the  limits  of  the  right  of  the  public  in  an  easement  dedicated 
at  common  law,  and  have  found  that  on  a  lawful  abandonment  of  the 
specific  use  for  which  the  dedication  was  made  there  is  a  reverter  to  the 
dedicator  and  his  heirs.  No  reason  can  be  given  why  the  same  result 
must  not  follow,  when,  as  here,  the  naked  title  in  fee  is  added  to  the 
easement.  The  right  of  beneficial  enjoyment  is  not  thereby  increased.  The 
fee,  then,  is  what  is  called  a  "qualified,"  "base,"or"determinable"  fee,  the 
title  reverting  on  the  abandonment  of  the  use,  during  the  continuance  of 
which,  though  perpetual,  the  fee  would  have  remained  vested.  The  effect 
of  the  deed  here  was  to  put  the  parties  in  exactly  the  same  situation  that 
they  would  have  been  in,  had  the  dedication  of  John  Young, in  1802,  been 
in  accordance  with  the  statute  then  in  force.  Since  the  territorial  act 
of  1800  for  recording  town  plats,  (1  Chase,  St.  p.  291,)  down  to  section 
2604  of  the  Revised  Statutes,— see  Act  Feb.  14,  1805,  §  2,  (1  Chase, 
St.  p.  502,)  and  Act  March  3,  1831,  (3  Chase,  St.  p.  1846,)— a  statu- 
tory dedication  has  been  deemed  "a  sufficient  conveyance  to  vest  the  fee 
of  such  parcels  as  are  therein  expressed,  named,  or  intended  to  be  for 
public  uses  in  the  county  in  which  such  town  lies,  in  trust  to  and  for 
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the  uses  and  purposes  therein  named,  expressed,  or  intended,  and  for 
no  other  use  or  purpose  whatever."  This  is  to  say  that  a  statutory  ded- 
ication shall  be  a  naked  legal  title,  with  the  same  beneficial  interest  en- 
joyed by  the  public  in  an  easement  by  common-law  dedication.  As  we 
have  seen,  the  quitclaim  deed  effects  exactly  this  result.  The  statutory 
dedication,  just  like  the  deed,  operates  by  way  of  grant,  and  not  by  es- 
toppel; but  the  effect  of  abandonment  of  the  use  is  the  same  as  if  the 
fee  had  not  passed.  The  fee  is  a  base  fee,  reverting  to  the  grantor  on  a 
failure  of  the  use.  The  supreme  court  of  Ohio  has  authoritatively  set- 
tled what  effect  upon  a  statutory  dedication  abandonment  of  the  use  has. 
In  Board  of  Education  v.  Edsmi,  18  Ohio  St.  221,  the  owner  of  a  fee 
dedicated  a  lot  under  the  statute  "for  school  purposes,  and  on  which  to 
erect  schoolhouses."  By  the  location  and  use  of  a  railroad  and  station 
the  lot  upon  which  a  schoolhouse  had  been  built  became  unsuitable  for 
school  purposes,  and  a  petition  was  filed  asking  the  court  to  decree  the 
sale  of  the  lot  and  the  use  of  the  proceeds  for  the  purchase  of  a  better 
site.  This  application,  the  supreme  court  held,  must  be  denied.  The 
court  say,  (page  226:) 

"Without  determining  wbetber,  under  tbe  dedication,  the  lots  could  be 
properly  used  for  school  purposes  other  than  the  erection  of  schoolhouses 
thereon,  it  is  enough  .to  say  that  the  dedication  is  of  the  land,  and  not  of  its 
value  or  proceeds.  It  confers  no  power  of  alienation  discharged  of 
the  use  by  which  the  purpose  of  the  dedication  might  be  utterly  defeated. 
Should  th'e  sole  uses  to  which  tbe  property  has  been  dedicated  become  impos- 
sible of  execution,  the  property  would  revert  to  tbe  dedicators  or  their  repre- 
sentatives. WiUiatns  v.  Sooiety,  1  Ohio  8t.  478,  (per  TuuiuiAM,  J.;)  Le 
Clercq  v.  OallipolU,  supra,  (per  Lanis,  J.)" 

Exactly  the  same  principle  is  enforced  in  Zinc  Co.  v.  La  Salle,  117  111. 
411,  8  N.  E.Rep.  81,  and  Gebhardt  v.  Reeceg,  75  111.  301,  under  a  statr 
ntory  dedication  which  passed  the  fee  by  way  of  grant.  The  court  herfe 
said  the  fee  was  a  base  or  determinable  fee.  reverting  on  abandonment 
of  the  use.  See,  also,  Hooker  v.  Vtica,  etc.,  Turnpike  Road  Co.,  12 
Wend.  371. 

Counsel  for  the  defendants  contend  that  there  is  a  distinction  between 
a  grant  by  deed  and  a  dedication  for  a  particular  or  specific  use,  and 
that  a  condition  subsequent  cannot  be  created  in  a  deed  by  limiting  the 
use,  urdess  there  be  a  clause  of  re-entry  for  forfeiture;  and  several  strong 
cases  are  cited  to  sustain  the  claim  with  respect  to  a  deed.  i?n/«t/  v. 
UmaliUa  Co.,  15  Or.  180,  13  Pac.  Rep.  890;  Packard  v.  Awes,  16  Gray, 
327;  Ayer  v.  Emery,  14  Allen,  67;  Brown  v.  CaldrceU,  23  W.  Va.  187'; 
First  M.  E.  Church  v.  Old  Columbia  Public  Ground  Co.,  103  Pa.  St.  608. 
In  Taylor  v.  Binford,  37  Ohio  St.  262,  the  supreme  court  of  Ohio  de- 
clined to  decide  whether  the  law  of  Ohio  was  in  accordance  with  thesfe 
authorities,  and  the  question  is  an  open  one  in  this  state.  But  these 
cases  do  not  apply  in  the  construction  of  the  deed  at  bar.  Here  tht 
conveyance  is  in  fee  to  the  village  to  exercise  certain  defined  pos-seSsion 
and  control  over  the  land,  namely,  that  possession  and  control  exercised 
by  the  public  oVer  an  easement  acquired  by  cortimon-law  dedicationJ. 
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The  fee  reverts,  not  by  entry  after  condition  broken,  but  by  a  sim}fle 
termination  of  the  estate  on  the  impossibility  of  exercising  the  posses- 
sion and  control  for  which  it  was  given.  The  case  of  Slegel  v.  Ha- 
Irine,  decided  by  the  supreme  court  of  Pennsylvania,  (23  Atl.  Rep. 
996,)  is  very  like  the  one  at  bar.  In  that  case  a  deed  was  made  to 
county  commissioners  and  their  successors  for  a  strip  of  land  adjoining 
a  prison  lot  and  wall,  "reserving  unto  the  grantor,  his  heire  and  assigns, 
the  free  use  of  the  premises  so  granted  for  an  open  yard,  garden,  or  grass 
lot,  with  the  rents,  issues,  and  profits,  to  hold  unto  the  said  commis- 
sioners and  their  successors,  for  the  use  that  it  shall  remain  forever  un- 
built on,  in  order  to  prevent  prisoners  making  their  escape  over  the  said 
prison  wall  by  means  of  any  building  to  be  erected  contiguous  to  said 
wall."  This  was  held  to  pass  a  fee  to  the  county  commissioners,  but 
from  the  express  declaration  of  purpose  :here  was  held  to  arise  a  neces- 
sary implication  of  the  exclusion  of  every  other  purpose,  which  made  the 
fee  a  base  or  qualified  fee  requiring  a  reverter  to  the  grantor  on  abandon- 
ment of  the  prison  by  the  commissioners.  The  supreme  court  of  Penn- 
sylvania renders  no  opinion,  but  simply  approves  the  learned  opinion 
of  Judge  Endlich  in  the  court  below.  In  this  case  the  distinction  is 
pointed  out  between  those  authorities  which  hold  that  the  mere  expres- 
sion of  a  purpose  does  not  debase  a  fee  and  those  in  which  the  language 
is  of  a  character,  either  in  terms  or  by  necessary  implication,  to  consti- 
tute such  a  reservation  of  the  grant  as  to  debase  it.     He  says: 

"The  qualification  must  be  found  in  the  instrument  itself.  Un^m  Canal 
Co.  V.  Toimg,  1  Whart.  410;  Kerltn  v.  Campbell,  15  Pa.  St.  500.  But  no 
especial  or  technical  words  are  required  to  establish  it.  2  Amer.  Lead.  Gas. 
p.  23.  'The  construction  of  a  deed,  as  to  its  operation  and  effect,'  says 
Kent,  speaking  of  this  very  matter,  *  will,  after  all,  depend  less  upon  arti- 
ficial rules  than  upon  the  application  of  good  sense  and  sound  equity  to  the 
object  and  spirit  of  Uie  contract  in  the  given  case.'  4  Kei^t,  Oomm.  132. 
What  is  needed  is  that  the  deed,  on  its  face,  contain  a  reservation,  or  declare 
a  specific  purpose  for  which  tlie  land  was  conveyed,  and  from  which  the  res- 
ervation may  be  implied.  Caton,  J.,  in  Adamn  v.  Logan  Co.,  11  111.  336. 
Of  course,  the  mere  expression  i^f  a  purpose  will  not,  of  and  by  itself,  debase 
a  fee. " 

See,  also,  Kirk  v.  King,  3  Pa.  St.  436;  Scheetz  v.  Fiiamkr,  5  Pa.  St. 
126;  Campbell  v.. City  of  Kansas,  102  Mo.  326,  13  S.  W.  Rep.  897,  and 
cases  there  cited. 

The  quitclaim  deed  of  Young,  by  reading  the  act  of  1S67  into  the 
clause  limiting  the  powers  of  the  village  council,  shows  very  clearly  the 
intent  of  the  grantor  to  limit  the  effect  of  the  grant  to  the  interest  en- 
joyed by  the  public  under  his  father's  dedication,  and  debases  the  fee  to 
that  extent.  It  follows  that  the  lawful  abandonment  of  the  burying 
ground  by  the  city  council,  and  the  impossibility  of  further  user  as  such, 
caused  a  reverter  of  the  fee  to  Young,  and  a  judgment  of  ouster  must  be 
entered  in  his  favor  against  the  defendants. 

In  the  action  for  mesne  profits,  the  plaintiff  is,  in  view  of  the  plea  ot 
the  statute  of  limitations,  only  entitled  to  recover  the  rental  value  of  the 
property  from  a  time  four  years  before  the  bringing  of  the  action.     Seo- 
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tion  4982,  Rev.  St.  Ohio.  The  action  was  begun  July  9,  1889.  The 
rental  value  of  lot  No.  96  will  be  fixed  at  •!  ,000  a  year,  and  the  amount 
of  recovery  for  which  judgnieiit  must  be  entered  will  be  the  rental  value 
from  July  9,  1885,  to  the  date  of  entering  judgment. 


Canton  Steel  Rooking  Co.  v.  Kanneberg  et  oZ. 
tCircuU  Court,  N.  D.  Ohio,  E.  D.    May,  1893.) 

1.  Patbnts  for  Isvbstioks — Partiai.  Assiokmbnt.  I 

In  a  suit  for  infringement  it  was  stipuiated  that  tbe  patent  in  suit  "is  owned  by 
the  complainant,  except  the  county  of  Knox.  Ohio. "  Held,  that  even  if  this  bo 
taken  to  mean  that  there  had  been,  not  a  license  merely,  but  a  complete  assignment 
of  the  monopoly  in  Knox  county,  plaintiff  still  retained  full  title  with  that  excep- 
tion, and  could  sue  for  infringement  elsewhere,  without  joining  the  assignee  for 
Knox  county  as  a  party  plaintiff. 

2.  Same— IsJoscTios— AccousTiNO. 

A  failure  to  prove  actual  infringement  before  the  filing  of  tbe  bill,  although  suoH 
Infringement  is  averred  in  the  Dill,  does  not  require  the  dismissal  of  the  bill  as 
prematurely  brought,  or  prevent  a  decree  for  an  injunction  and  an  accounting  of 
profits  and  damages  for  infringements  subsequent  to  tbe  filing  of  the  bill  and  be- 
fore decree,  if  tbe  bill  also  avers  anticipated  infringements,  and  prays  for  injunc- 
tion and  general  relief ;  for  the  right  to  inj  unction  resta  entirely  upon  anticipated 
infringements,  and  the  right  to  recover  damages  for  infringement  between  tbe 
filing  of  the  bill  and  tbe  final  injanction  is  incidental  to  the  injunction,  and  neces- 
sary to  make  tbe  remedy  complete. 

3.  Same — Anticipation — Shbbt  Metal  Roopino. 

Letters  patent  No.  188,079,  issued  March  «,  1877,  to  Henry  W.  Smith,  for  an  Im- 
provement in  sheet  metal  roofing,  comprises  a  means  for  making  a  water-^igbt 
joint,  and  for  securing  the  sheets  firmly  to  the  roof  boards.  This  is  done  by  means 
of  an  anchor  piece  of  sheet  metal,  rectangular  in  form  and  bent  at  right  angles,  so 
that  when  one  part  is  nailed  to  the  roof  tbe  other  stands  upright.  The  adiointi^ 
sheets  of  roofing,  when  laid  in  position,  have  upright  flanges  of  unequal  iieight, 
the  anchor  piece  being  between  them.  The  vertical  portion  of  the  anchor  piece  is 
split  cenUvlly,  and  one  leg  thereof  is  folded  down  over  the  shorter  flange.  On  th^ 
higher  flange  a  hem  is  turned  down  so  as  to  embrace  the  top  of  the  other  leg,  and 
then  these  parts  are  folded  down  over  the  shorter  flange  and  anchor  piece,  thus 
completing  a  joint  of  six  or  seven  thicknesses  of  metal.  All  these  elements  are  old, 
and  the  claim  is  for  a  combination.  Held,  that  the  patent  is  valid,  and  not  antici- 
pated by  the  Boesch  or  the  Diehl  patents,  (No.  2,850,  issued  March  12,  1842,  and  No. 
99,660,  issued  February  8,  1870,)  both  of  which,  while  resembling  it  in  the  split  am 
chorand  flauges  of  unequal  beigbt,  require  the  folding  of  several  thicknesses  of 
metal  at  once;  or  by  the  Trissler  &  Stewart  patent,  (No.  15,988,  issued  OotolJor 
28,  18G6,)  which  has  a  solid  anchor  with  a  scroll,  which  fits  into  a  similar  scroll  in 
tbe  upper  flange,  while  the  scroll  of  the  lower  flange  is  inserted  thereunder,  thus 
forming  a  tubular  joint. 

4.  Same— IsntniOBMSST. 

Complainant's  patent  is  infringed  by  the  device  made  under  letters  patent  No. 
403,844,  issued  May  21, 1889,  in  which  a  tongue  Is  punched  out  of  the  central  portion 
of  the  anchor  and  bent  over  in  such  nwiner  as  to  embrace  the  lower  flange,  while 
the  entire  top  of  the  anchor  ia  embraced  by  tbe  hem  of  the  higher  flange,  and  is 
then  folded  over  the  lower  flange.  The  two  devices  operate  on  the  same  principle, 
and  the  fact  that  the  entire  width  of  tbe  anchor  is  applied  to  holding  down  tbe 
sheet  with  the  higher  flange  is  immaterial,  it  not  appearing  that  the  one  leg  of 
complainant's  device  was  not  entirely  sufficient  for  that  purpose. 

In  Equity.  Bill  by  the  Canton  Steel  Roofing  Company  against  Alvin 
C.  and  William  Kanneberg,  doing  business  as  the  Kanneberg  Roofing 
Company,  to  restrain  infringement,  and  for  an  accounting,  as  to  letters 
patent  No.  188,079,  issued  March  6,  1877,  to  Henry  W.  Smith,  for  an 
improvement  in  sheet  metal  roofing.     Decree  for  complainant. 
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Mr.  Bond  and  M.  D.  Leg^ett,  for  complainant. 

Chas,  R.  Miller  and  Sherman,  Hoyl  &  Dtuttn,  for  defendant". 

Before  Taft,  Circuit  Judge,  and  Ricks,  District  Judge. 

Taft,  Circuit  Judge.  Tliis  is  a  bill  in  equity  to  enjoin  the  allied  in- 
fringement of  a  patent  for  an  improvement  in  sheet  metnl  roofing.  The 
defenses  raised  by  the  answer  and  on  the  proofs  are — First,  that  com- 
plainant has  not  title  to  the  patent  relied  on;  second,  that  no  manufac- 
ture of  the  alleged  infringement  by  the  respondents  occurred  previous  to 
the  filing  of  the  bill;  tinrd,  that  the  patented  device  relied  on  by  com- 
plainant has  no  novelty;  fourth,  that  the  improvement  in  sheet  metal 
roofing  manufactured  by  respondents  since  the  filing  of  the  bill  is  not  an 
infringement  of  the  patent  sued  on,  but  is  a  new  and  difierent  device,  it- 
self protected  by  a  patent. 

Of  these  defenses  in  their  order: 

1 .  The  bill  avers  that  the  patented  device  relied  on  was  invented  by 
one  Henry  W.  Smith,  and  that  from  Smith,  by  mesne  assignments,  duly 
recorded,  the  title  to  it  became  vested  in  the  complainant.  The  answer 
denies  the  title.  On  page  7  of  complainant's  record  is  this  stipulation: 
"It  is  stipplated  by  counsel  for  the  parties  that  the  above-mentioned  let- 
ters patent  is  owned  by  the  complainant,  except  the  county  of  Knox, 
state  of  Ohio."  It  is  ai^ued  by  respondents'  counsel  that  this  does  not 
show  a  suflBcient  title  in  complainant  to  maintain  its  bill.  We  cannot 
agree  with  the  contention.  Even  if  the  stipulation  be  taken  to  mean 
that  complainant,  or  one  of  its  predecessors  in  the  title  to  the  patent, 
conveyed,  not  merely  a  license,  but  the  entire  and  exclusive  right  tu  the 
monopoly,  in  the  county  of  Knox,  so  that  it  was  pro  tanto  a  complete 
assignment,  there  remains  in  the  complainant  full  title  to  the  patent, 
with  that  exception.  Gayler  v.  Wilder,  10  How.  494.  The  exception 
is  simply  a  failure  of  title  so  far  as  infringements  in  Knox  county,  Ohio, 
ire  concerned,  and  cannot  destroy  complainant's  right  to  enjoin  infringe- 
ments everywhere  else.  Nor  is  the  assignee  for  Knox  county  a  neces- 
sary party.  He  and  the  complainant  are  not  joint  owners  or  owners  in 
common.     Their  interests  in  the  patent  are  distinct  and  separable. 

2.  The  second  defense  has  no  more  merit  than  the  first.  The  bill  al- 
leges that  respondents  made  sundry  specimens  of  sheet  metal  roofing  con- 
taining complainant's  device,  and  that  they  have  made  large  amounts 
thereof;  and,  further,  that  it  fears,  and  has  reason  to  fear,  that,  unless 
the  respondents  are  restrained  by  a  writ  of  injunction,  they  will  continue 
to  make  and  vend  large  amounts  of  said  metal  roofing,  and  thereby  will 
cause  irreparable  injury  to  complainant's  rights.  The  infringement  is 
denied  by  the  answer.  The  agreement  of  counsel  as  to  respondents' 
manufacture  was  as  follows: 

"It  is  also  stipulated  and  agreed  that  Exhibit  A  represents  the  different 
parts  of  the  roof  now  manufactured  by  respondents  before  ttie  seam  is  formed; 
that  E;cliib)t  B  represents  the  different  parts  of  the  roof,  and  their  relation  to 
each  other,  when  the  first  fold,  or  hem,  is  formed;  and  that  Exhibit  C  repre- 
sents the  seam  of  the  roof,  together  with  its  difierent  parts,  property  formed. 
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It  is  also  stipulated  and  agreed  that  the  respondents  had  distributed  samples 
like  thisExhibitD  now  produced,  and  had  solicited  orders,  bat  hiid  not  In  fact 
completed  any  roof  prior  to  the  filing  of  the  bill  in  this  cause,  but  have  since 
made  loofs  like  Exhibits  A.  B.  and  C." 

It  is  siud  that  even  conceding  that  sample  Exhibit  D  was  a  sample  of 
a  roof  which,  when  made,  would  be  an  infringement  of  complainant's 
patent  roof,  and  that  A,  B,  and  C,  made  after  the  filing  of  the  bill,  were 
such  infringements,  nevertheless  the  manufacture  of  a  mere  sample  was 
not  an  infringement,  and,  no  such  roofs  having  been  made  before  th6 
filing  of  the  bill,  the  averment  of  the  bill  is  not  sustained  as  to  infringe- 
ments, and  it  must  be  dismissed  and  a  new  bill  filed.  The  bill  prays — 
Fir»l,  for  an  injunction;  seamd,  an  accounting  for  profits  and  damages; 
and,  third,  general  relief.  The  right  to  an  injunction  rests,  not  on  past 
infringements,  but  on  anticipated  and  threatened  infringements.  The 
bill  avers  reasonable  ground  for  fearing  such  future  infringements,  and 
the  stipulation  fully  sustains  the  averment.  A  failure  to  show  infringer 
ments  prior  to  the  filing  of  the  bill  is  unimportant  in  its  effect  upon 
complainant's  rights,  except  upon  the  question  of  damages.  .The  right 
to  recover  damages  for  infringements  between  the  filing  of  the  bill  and 
the  final  injunction  is  incidental  to  the  right  to  an  injunction,  and  is  re- 
quired to  make  the  remedy  complete.  The  view  we  take  of  the  bill  and 
the  sufficiency  of  the  proof  upon  the  point  mooted  is  fully  sustained  by 
Judge  Jackson's  opinion  in  Page  Woven  Wire  Fence  Co.  v.  Land,  49  Fed. 
Rep.  936.  The  bill  is  a  bill  quia  timet,  and  does  not  depend  upon  ac- 
tusd  damage,  but  on  anticipated  injury  to  the  right  sought  to  be  pro- 
tected. 

3.  It  is  said  the  device  of  the  complainant's  patent  has  no  novelty. 
The  device  is  for  making  a  water-tight  joint  between  the  successive  metal 
sheets  to  constitute  tlie  roof,  and  for  securing  them  firmly  to  the  roof 
boards.  This  is  done  with  the  aid  of  a  small  rectangular  piece  of  the 
sheet  metal  called  the  "anchor,"  which  is  bent  so  that  its  two  parts 
make  a  right  angle.  One  part,  or  the  base,  is  nailed  to  the  roof  board, 
giving  the  other  a  vertical  position.  Flanges  are  turned  on  the  sheets 
to  be  jointed,  so  that  when  the  sheets  are  laid  npon  the  roof,  flange  to 
flange,  with  the  vertical  part  of  the  anchor  inserted  between  the  flanges, 
the  top  line  of  one  flange  shall  be  higher  than  the  anchor,  and  that  of 
the  other  flange  shall  be  lower.  Thus  laid,  one  of  the  sheets  will  cover 
the  base  of  the  anchor  and  its  securing  nails.  The  vertical  part  of  the 
anchor  is  split  centrally  from  its  top  line  down  to  a  point  opposite  the 
top  line  of  the  lower  flange.  One  of  the  divisions  of  the  anchor  "thus 
made  is  folded  completely  over  the  lower  flange,  while  the  higher  flange, 
running  up  above  the  other  half  of  the  anchor,  is  folded  over  that  half. 
The  fold  or  hein  of  the  anchor  over  the  lower  flange  holds  the  flange  and 
the  sheet,  of  which  it  is  a  part,  to  the  roof.  The  fold  or  hem  of  the 
higher  flange,  however,  is  folded  over  the  anchor,  and  is,  of  course,  not  ' 
held  (k)wn  thereby,  for  any  upward  pressure  on  the  sheet  would  lift  the 
hem  ofiF  the  anchor.  To  secure  the  sheet  with  the  higher  flange  to  the 
roof,  one  more  fold  is  necessary.     The  higher  flange,  with  the  part  of 
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the  anclior  which  it  embraces  in  its  fold  or  hem,  is  bent  or  folded  over 
the  other  half  of  the  anchor  and  the  lower  flange.  This  turn  reverses 
the  relative  positions  of  the  first  hem  of  the  higher  flange  and  the  anchor 
end  it  embraces,  so  that  now  the  hem  opens  upward,  and  the  anchor 
end  is  turned  downward  into  the  hem,  thereby  holding  the  hem,  flange, 
and  sheet  to  the  roof.  The  second  turn  of  the  higher  flange  does  not 
bend  or  change  the  positions  of  the  li  ver  flange  and  the  half  of  the  an- 
chor folded  over  it.  Thus  both  sheets  are  secured  to  the  roof,  the  nails 
of  the  anchor  are  concealed,  and  the  six  or  seven  thicknesses  of  the  metal 
folded  together  prevent  all  longitudinal  motion,  except  enough  to  allow 
for  expansion  and  contraction  without  breaking  the  joint. 

The  claim  of  the  complainant  in  the  patent  sued  on  (No.  188,079, 
dated  March  6,  1877)  is  as  follows: 

"In  sheet  metal  roofs,  the  sheets.  A,  having  flanges,  a,  h,  of  unequal  width, 
and  the  wider  turned  at  C,  in  combination  with  anchor,  d,  having  divisions. 
e,  f,  the  one.  e,  bent  over  flange,  6.  and  the  otiier,  /,  bent  with  flange,  a.  over 
flange,  6,  substantially  as  and  for  the  purpose  specifled." 

The  claim  is  for  a  new  combination  of  parts,  which  were  all  old  at  the 
time  of  the  patent.  Split  anchors  like  those  here  described  had  been 
used  before.  Flanges  of  unequal  width,  turned  on  the  sheets  like  these, 
had  been  used  in  connection  with  a  split  anchor  before.  The  question  is 
whether  the  present  combination  had  ever  been  used  before.  There  are 
three  patents  only  whicli  need  to  be  examined  in  this  connection.  The 
first  is  theBoesch  patent,  No.  2,850,  dated  November  12, 1842.  In  this 
patent  the  anchor  was  not  split.  The  flanges  were  of  unequal  width,  one 
wider  and  one  narrower  than  the  anchor.  The  anchor  was  folded  over 
the  narrower  or  lower  flange,  and  the  wider  or  higher  flange  was  folded 
over  these  two,  and  then  the  whole  joint,  i.  «.,  both  flanges  and  the  an- 
chor, are  folded  over  again.  This  nwde  eight  thicknesses  of  metal  in  the 
joint.  The  higher  flange  was  folded  twice,  the  anchor  was  folded  twice, 
and  the  lower  flange  was  folded  once.  In  complainant's  patent  the 
thicknesses  of  metal  in  the  joint  are  six,  or,  at  the  most,  seven.  The 
higher  flange  is  folded  twice,  the  anchor  is  folded  once,  and  the  lower 
flange  not  at  all.  It  is  not  necessary  to  point  out  that  the  formation  of  the 
joint  in  complainant's  patent  is  mucli  less  clums}'  than  that  in  Boesch's 
patent.  In  Boesch's  patent  tlie  final  fold  was  of  all  the  material  in  the 
joint,  while  in  the  complainant's  patent  it  is  of  one  leg  of  the  anchor 
and  the  higher  flange.  The  difl'erence  in  the  force  required  for  the  one 
and  the  other  must  be  very  marked.  The  strain  on  the  metal  in  the 
Boesch  patent  in  the  more  frequent  folds  must  be  greater  than  in  com- 
plainant's patent,  and  its  effect  can  only  be  avoided,  it  would  seem,  by 
making  the  flanges  and  the  anchor  higiier,  and  thus  using  more  metal. 
I  am  quite  clear  that,  while  there  is  some  similarity  between  the  two 
patents,  the  patent  of  the  complainant  is  simpler,  more  useful,  than  the 
Boesch  patent,  and  involves  a  different  combination  of  the  elements. 

The  next  patent  is  that  of  Trissler  &  Stewart,  No.  15,988,  da|fd  Oc- 
tober 28,  1856.  In  this  patent  the  edge  of  one  sheet  is  formed  into  a 
scroll.    A  solid  anchor  with  a  similar  scroll  is  inserted  into  the  scroll  of  the 
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sheet,  and  nailed  down.  The  next  sheet  has  its  edge  sh'ghtly  turned 
twice  in  oblique  angles  to  itself,  so  as  to  permit  its  insertion  under  the 
scrolls  of  the  other  sheet  and  the  anchor,  and  its  resting  against  the  in- 
side top  of  the  scroll  of  the  anchor.  The  joint  thus  made  is  an  open, 
or  rather  a  tu^bular,  one.  This  joint  has  given  us  more  trouble  than  any 
other  on  the  claim  of  anticipation.  In  a  certain  sense,  the  anchor  ex- 
erts its  holding-down  power  on  the  two  sheets  in  the  same  way  as  in  the 
complainant's  patent.  It  operates  by  onie  fold  directly  on  the  lower 
sheet,  and  by  what  is  perhaps  equivalent  to  two  folds  on  the  other.  It 
is  not,  however,  a  closely  locked  joint,  like  complainant's;  it  has  not  the 
bifurcated  anchor.  Nor  could  it  be  made  a  closely  locked  joint  like 
complainant's  by  simply  compressing  the  scrolls  into  a  flat  fold.  The 
bifurcation  of  the  anchor  seems  necessary  to  accomplish  the  same  opera- 
tion of  the  anchor  on  both  sheets  in  a  flat  joint.  We  are  of  opinion, 
therefore,  tliat  the  combination  in  the  Trissler  &  Stewart  patent  is  not 
an  anticipation  of  complainant's  combination.  The  construction  and 
form  are  botli  quite  different,  and  the  resulting  joint  is  not  the  same. 

The  only  other  patent  which  it  seems  necessary  to  comment  on  is  the 
Diehl  patent.  (No.  99,656,  dated  February  8,  1870.)  In  this  device 
the  flanges  of  the  adjoining  sheets  are  of  unequal  width,  and  the  anchor 
is  a  split  anchor.  When  in  position,  however,  the  anchor  in  one  leg  is 
higher  than  the  wider  flange,  and  in  the  other  leg  is  higher  than  thte 
lower  flange.  The  higher  leg  is  folded  over  the  higher  flange,  and  the 
lower  leg  over  the  lower  flange.  The  higher  leg  and  flange  are  then 
folded  over  the  lower  leg  and  flange.  This  does  not  secure  the  higher 
flange  and  sheet  to  the  roof,  for  it  can  be  lifted  out  of  the  embrace  of 
the  higher  leg.  It  is  necessary,  therefore,  to  turn  the  whole  joint  over 
on  itself  once.  This  makes  a  joint  of  eight  thicknesses  of  metal,  to  [tro- 
duce  which  the  anchor  is  folded  three  times,  the  higlier  flange  twice  and 
the  lower  flange  once,  or  six  folds  in  all.  The  only  diflerence  between 
this  joint  and  the  complainant's  is  that  the  higher  leg  of  the  ainchor  is 
long  enough  to  be  folded  over  the  higher  flange,  while  in  the  conjplain* 
ant's  joint  it  is  shorter,  and  the  higher  flange  is  folded  over  it.  This 
seems  a  small  diflerence,  but  the  result  is  that  the  complainant  does  not 
turn  the  whole  joint  over  at  all,  makes  only  six,  or,  at  most,  seven, 
thicknesses  of  metal  in  the  joint,  while  the  folds  of  metal  are  only  three 
instead  of  six.  This  is  a  wide  difference,  so  far  as  concerns  danger  of 
breaking  or  straining  the  metal,  ease  of  manipulation  in  making  the 
folds,  and  simplicity  in  the  resulting  joint.  Tlie  resulting  combination 
in  complainant's  device  is  certainly  very  different  from  that  of  the  Diehl 
patent,  although  the  difference  begins  in  so  slight  a  change.  Nor  can 
it  be  said  that  the  turning  of  the  higher  flange  over  the  anchor,  instead 
of  the  reverse,  is  a  change  of  the  combination  of  parts  in  the  Dlehl  pat- 
ent which  does  not  involve  patentable  invention.  The  discovery  or  per- 
ception that  a  slight  change  in  a  known  combination  will  produce  a 
wide  and  valuable  difference  in  results  necessarily  involves  the  inventive 
faculty,  which  it  was  the  object  of  the  jjatent  laws  to  encourage. 
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'  On  the  whole,  then,  we  think  that  complainant's  combination  patent 
is  not  void  for  want  of  novelty  or  patentable  invention.  It  has  been  in 
general  and  successful  use  for  more  than  10  years,  which  tends  to  show 
its  value  as  an  invention. 

4.  We  come  now  to  the  question  of  infringement.  The  defendants 
were  employes  of  the  complainant,  and  were  entirely  familiar  with  the 
complainant's  device  and  its  operation.  The  defendant's  patent  was  No. 
403,844,  dated  May  21,  1889.     The  claim  for  the  patent  is  as  follows: 

"In  devices  for  securing  sheet  metal  roofing  in  position,  the  combination, 
with  two  ad  jacent  upturned  flanges,  of  the  sheets  of  metal  of  different  heights, 
of  an  anchoring  piece  secured  at  one  end  to  the  roof  and  projecting  up  be- 
tween the  said  adjacent  flanges  of  the  sheets  of  metal,  the  anclioring  piece 
having  a  tongue  partially  severed  therefrom,  the  base  of  the  tongue  being  lo- 
cated at  the  upper  edge  of  the  lowermost  of  the  two  upturned  flanges,  the  top 
of  the  anchoring  piece  being  embraced  by  a  folded-over  edge  of  the  higher  of 
the  two  upturned  flanges,  and  the  o{iening  formed  in  the  anchorinK  piece  by 
the  partial  severing  of  the  tongue  therefrom,  being  free  to  receive  the  tongue 
of  the  finished  seam,  substantially  as  set  forth." 

The  sole  difference  between  this  device  and  the  complainant's  is  in 
the  anchor.  The  unequal  flanges,  and  the  anchor  higher  than  one 
flange,  and  lower  than  the  other,  are  folded  in  the  same  way,  and  the 
same  joint  is  made.  The  anchor  is  bifurcated  in  both  cases.  In  de- 
fendants', one  leg  is  punched  out  of  the  middle  of  the  vertical  piece, 
while  in  complainant's  it  is  cut  out  of  the  side.  The  two  parts  of  the 
anchor  in  holding  down  the  two  sheets  by  their  flanges  i)erform  exactly 
the  same  functions,  in  exactly  the  same  way.  It  is  said  that  defendants' 
form  of  anchor  makes  the  joint  but  six  tliicknesscs  of  metal,  while  in 
complainant's  device  there  are  seven.  This  is  an  error.  If  the  legs  of 
the  anchor  of  the  complainant's  patent  were  of  equal  length  from  the 
point  of  splitting,  undoubtedly  the  leg  folding  over  the  lower  flange 
would  not  in  the  completed  joint  resume  its  place  in  the  same  plane 
with  the  other  leg,  enfolded  by  the  higher  flange,  for  the  lip  of  the 
higher  flange  would  prevent.  This  would  make  seven  thicknesses  of 
metal.  But,  in  the  drawings  which  accompany  the  complainant's  spec- 
ifications, it  is  perfectly  evident  that  the  legs  of  the  anchor,  when  in- 
serted in  the  joint,  are  of  unequal  length,  so  as  to  permit  the  leg  en- 
folding the  lower  flange  to  be  pressed  under  the  lip  of  the  higher 
flange,  and  to  take  its  position  in  the  same  plane  as  tiiat  of  the  ottier 
leg,  making  the  thicknesses  of  the  metal  only  six.  Tlie  separate  figure 
of  the  anchor  in  complainant's  drawings  does  not  show  the  difference  in 
length  of  the  1^  of  the  anchor,  but  the  pther  figures  showing  the  com- 
bination do,  and  the  evidence  is  that  the  model  did.  Moreover,  it  is  in- 
disputable that  for  twelve  years  complainant  has  I^een  making  its  anchor 
with  legs  of  different  lengths  to  attain  the  very  result  which  defendants 
claim  as  the  ground  for  a  patentable  difference  between  their  device  and 
that  of  the  complainant's.  It  is  true  that  complainant  has  made  its 
anchors  both  ways,  and  does  still,  which  would  show  that  the  difference 
is  not  material.     But,  if  there  is  any  value  in  this  feature,  it  was  known 
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and  used  longl>efoi«  defandnats  patented  it,  and  cannot  now  make  the 
difference  between  the  two  oombinations  which  shall  prevent  infringe- 
ment. It  is  farther  urged  that  ^e  tongue  form  of  bifurcation  permits 
the  whole  wridth  of  the  anchor  to  be  applied  to  holding  down  the  hem 
of  the  wider  flange,  while  in  the  split  foim  only  one  half  of  the  antdior 
is  so  applied.  In  practical  operation,  it  will  (H-obably  be  found  that, 
in  the  split  form  of  anchor,  tiie  parts  of  the  joint  will  be  so  pressed 
together  that  the  shorter  leg  of  the  anchor  would  press  down  on  the  lip 
of  the  higher  flange,  and  thus  that  the  whole  width  of  the  anchor  would 
be  applied  to  holding  down  the  fold  of  the  higher  flange.  However 
this  may  be,  the  difference  in  operation,  if  any,  is  simply  one  of  degree, 
which  might  have  been  compassed  in  the  split  form  of  anchor  by  wid- 
ening the  anchor  used.  Moreover,  this  change,  if  it  be  one,  does  not 
remedy  any  known  defect  in  the  complainant's  device.  In  the  use  of 
the  latter  there  never  has  been  any  complaint  that  the  holding-down 
strength  of  the  split  anchor  was  not  ample  for  all  purposes.  In  our 
opinion,  therefore,  the  defendants'  devise  is,  in  effect,  the  same  combi- 
nation  as  that  patented  to  the  complainant's  assignor.  The  variations 
are  produced  by  merely  slight  changes  in  form,  without  any  real  differ- 
ence in  function  or  operation  or  result.  •  The  decree  will  be  for  a  perpet- 
ual injunction,  and,  as  it  is  in  evidence  that  actual  infringements  have 
taken  place  since  the  filing  of  the  bill,  there  will  be  a  reference  to  a 
master  to  take  evidence,  and  report  on  the  damages  to  complainant. 


Tax  Masoottc 

Gabtbb  el  oL  v.  Thb  Masoottb.    (No.  1.) 

(OirtftM  Covit  qf  AppeaU,  Second  Ctrmiit.   Jaljr  SO.  IMt.) 

uo-m 

Bnrrnia— Damaab  to  Goods— BraDm  of  PBoor.^iUi  ov  Lxvom. 

Where  a  ship  give*  s  bill  of  fatdlng  reoltlng  that  the  good*  were  noeived  on  board 
"In  good  order  and  oondltlon,"  aod  afterward*  deliver*  tbem  Id  a  damaged  condi- 
tion,  the  bardea  te  on  her  to  *how  that  the  damage  arose  from  an  excepted  peril; 
and,  U  *he  1*  unable  to  explain  the  cause  of  the  damage,  she  U  liable.  48  Fed.  Rep. 
119,  afnrmed  u  park 

Appeal  from  the  District  Court  of  the  United  States'  for  the  Southern 
District  of  New  York. 

In  Admiralty.  Libel  by  Carter  and  others  against  the  steamship 
Mascotte  for  damage  to  cargo.  The  cause  was  tried,  together  with  an- 
other salt  between  the  same  parties,  to  recover  the  extra  cost  caused  by 
discharging  certain  tea  in  Brooklyn  instead  of  within  the  "tea  district," 
on  the  New  York  side  of  the  Bast  river.  Decree  for  libelante.  48  Fed. 
Rep.  119.    Claimants  of  the  vessel  appeaL     AfBrmed* 
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The  opinion  below,  in  so  far  as  it  concerns  this  snit,  was  as  follows: 

"As  respects  the  claim  for  damage  to  tea  caused  by  oil,  the  bill  of  lading, 
as  well  as  the  master's  testimony,  shows  that  the  chests  were  received  on 
board  in  good  condition.  Some  of  the  chests  on  delivery  were,  beyond  doubt. 
Oil-stained  and  defaced.  All  that  the  claimants  can  do  to  exonerate  the  ship 
has  doabtless  been  done;  but,  after  all,  the  evidence  shows  nothing  more 
than  that  they  cannot  explain  how  the  stains  and  defacing  occurred.  II  neg- 
atives certain  causes  that  might,  under  some  circumstances,  have  produced 
the  damage;  but  this  is  not,  I  think,  suBScient  to  release  the  ship  from  ber 
legal  obligation.  The  ship  has  possession  and  control  of  the  goods  from  the 
time  they  are  delivered  into  her  custody.  If  the  goods  were  received  in  gpood 
condition,  as  this  bill  of  lading  shows  they  were,  she  warrants  their  delivery 
in  like  condition,  unless  damaged  through  the  act  of  God,  public  enemies,  the 
dangers  of  the  seas,  or  through  some  other  excepted  cause.  Liverpool  ii  Q. 
W.  Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  ;397,  437,  9  Sup.  Ct.  Rep.  469. 
The  burden  of  showing  that  the  damage  arose  from  such  an  excepted  cause  Is 
upon  the  ship.  Nelson  v.  Woodruff,  1  Black,  156.  As  the  Mascotte's  evi. 
dence  does  not  show  this,  but  merely  leaves  the  damage  unexplained.  I  must 
therefore  hold  the  ship  liable  for  this  item." 

Qmvers  &  KMin,  (J.  Parker  Kirlin,  of  coansel,)  for  appellants. 
Edtoard  L.  (hoen,  for  appellees. 

Before  Wallace  and  Laoombe,  Circuit  Judges,  and  SainfAH,  Dis- 
trict Judge.  >'  ' 

Wallace,  Circuit  Judge.  We  agree  with  the  learned  district  judge 
who  decided  this  cause  in  the  court  below,  that  the  libelants  have  a  suffi- 
cient case  for  the  recovery  of  their  damages,  by  reason  of  nondelivery  of 
their  cargo  in  good  order  and  condition.  The  burden  of  proof  is  on  the* 
steamship  to  overcome  the  eflfect  of  the  acknowledgment  in  the  bill  of 
lading  of  the  reception  of  the  goods  on  board  "  in  good  order  and  condi- 
tion," and  the  evidence  introduced  on  her  behalf  is  not  sufficient  to  over- 
come the  effect  of  this  recital.    The  decree  is  affirmed. 


Tax  'ULuKovn,     '.'..,',•    ■' '' 
Cabtkb  0l  aL  V.  Tex  Mawdttb.'    (UToi.  9.) 

(Circuit  Court  of  Appeals,  Second  Circuit.    Jolj  ao,  1893.) 
ax'^iWuc   ...  V 

No-  ra-  .Jill)/  w««  I 

Bhipftro — Plaob  of  DBLrvERT— Custom  of  Ponr. 

The  custom  of  the  port  of  Now  York  requiring  cargoes  of  tea  to  be  dlscharf  ed  in  the 
"  tea  district, "  on  the  New  York  side  of  the  East  river,  does  not  apply  to  a  general  ship, 
a  minor  portion  of  whose  cargo  consists  of  tea;  and  where  such  a  ship  endeavored 
for  nearly  three  days,  without  success,  to  obtain  a  berth  in  such  district,  and  after- 
wards secured  a  berth  elsewhere,  which  was  acceptable  to  the  consignees  of  the  rest 
of  the  cargo,  slie  was  not  liable  for  the  iuoreased  coat  cauaed  bj  dischareins  iha 
tea  there.    48  Fed  Kep.  119,  reversed  in  part '  •"  -  "'      •••      'i' 
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Appeal  from  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

In  Admiralty.  Libel  by  Carter  and  others  against  the  steamship 
Masootte  for  breach  of  contract  by  bill  of  lading.  The  cause  was  tried 
below  together  with  another  libel  by  the  same  parties  for  damage  to 
cargo.  Decree  for  libelants.  48  Fed.  Rep.  119.  The  daimanta  of  the 
▼eesel  appeal.     Reversed. 

Oonven  &  £tritn,  (J.  Pacrker  £ir2tn,  of  counsel,)  for  appellants. 

Edward  L.  Owen,  for  appellees. 

Before  Wallace  and  Lacombx,  Circuit  Judges,  and  Shipman,  District 
Judge. 

Waixagb,  CSrcuit  Judge.  This  is  a  libel  for  breach  of  contract  by  bill 
of  lading,  whereby  the  steamship  undertook  to  transport  certain  teas  from 
Amoy,  China,  and  deliver  them  at  the  port  of  New  York.  The  specific 
breach  charged  is  that, "  by  the  usual  and  well-known  custom  of  the  tea 
trade  in  the  city  of  New  York,  teas  arriving  irom  the  port  in  said  bill  of  lad- 
ing moitioned  are  to  be,  and  always  are,  delivered  in  a  certain  and  custom- 
ary district,"  viz. ,  within  the  tea  district,  on  the  New  York  side  of  the  East 
river,  whereas  the  steamship  discharged  the  teas  at  another  place  within 
the  port,  and  thereby  put  the  libelants  to  additional  expense  in  trans- 
porting them  to  the  proper  place.  The  teas  were  shipped  as  part  of  a 
general  China  cargo,  of  which  about  400  tons  was  tea,  about  2,000  tons 
was  rice,  1 ,100  tons  was  sulphur,  and  the  rest  was  a  miscellaneous  cargo 
of  Chinese  commodities.  The  steamship  arrived  in  the  port  of  New 
York  May  17,  1891,  and  was  entered  at  the  customhouse  on  the  18th. 
From  her  arrival,  and  up  to  May  20th,  at  noon,  her  agents  at  New  Yorl( 
endeavored  to  obtain  a  berth  within  the  tea  district,  in  order  to  accom- 
modate the  tea  consignees,  but  were  unable  to  do  so.  Docks  are  allotted 
to  vessels  for  discharge  in  the  port  of  New  York  by  a  public  officer,  a 
dock  master.  When  the  dock  master  for  the  tea  district  was  applied  to 
by  the  vessel's  agents,  he  informed  them  "emphatically  that  there  was  no 
berth  for  the  steamer,  but  there  might  be  room  towards  the  latter  part  of 
the  week."  On  the  morning  of  the  20th  (Wednesday)  the  agents  found 
that,  although  there  was  a  possibility  of  getting  a  berth  somewhat  ear- 
lier, it  was  improbable  that  one  could  be  obtained  before  the  next  Mon- 
day. Thereupon  they  engaged  a  berth  at  Beard's  wharf,  and  the  vessel 
proceeded  there  on  the  same  day,  and  began  discharging  on  the  next. 
The  consignees  of  the  rice  and  sulphur  had  requested  the  agents  to  dis- 
charge her  there,  it  being  a  customary  place  for  the  discharge  of  rice  and 
sulphur.  After  the  berth  had  been  engaged,  but  the  same  day,  and  be- 
fore the  steamer  proceeded  there,  the  consignees  of  the  teas  notified  her 
agents  that  they  would  procure  a  berth  within  the  tea  district  on  the  fol- 
lowing day.and  protested  against  the  proposed  discharge  at  Beard's  wharf. 
It  seems  that  there  had  been  some  change  in  the  situation  by  reason  of 
which  the  dock  master  found  himself  able  to  accommodate  the  consignees 
of  the  teaa. 
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Tiie  shipper  of  goods  by  a  general  ship  has  no  fight  to  expect  that 
his  convenience  is  to  be  regarded  by  the  carrier  as  paramount  tothat  of 
others  who  may  send  their  goods  on  the  same  voyage  to  the  same  port; 
and  before  he  can  complain  of  the  locus  of  a  delivery,  when  it  is  a  place 
within  the  port  reasonably  convenient  for  all  the  consignees,  he  must 
show  the  existence  of  some  usage  requiring  a  delivery  elsewhere.  When 
such  usage  is  shown,  the  law  implies  that  all  interested — shippers,  con- 
signees, and  carrier — have  consented  to  be  bound  by  it.  But  in  the 
absence  of  such  usage,  when  there  are  several  consignees,  the  carrier's 
duty  is  8Htis6ed  by  a  delivery  at  a  place  suitable  and  reasonably  con- 
venient for  all.  Hutch.  Carr.  §  359;  Teilmun  v.  Plock,  21  Fed.  Rep. 
351;  ne  E.  H.  MtUer,  1  Low,  114;  Vose  v.  Alien,  S  Blatchf.  289.  In 
the  present  case,  while  the  evidence  is  ample  that  the  customary  place 
of  delivery  in  the  port  of  New  York  for  tea  cargoes  in  bulk  is  within  the 
tea  district,  it  does  not  establish  any  usage  which  applies  to  the  facts. 
It  is  a  comparatively  recent  occurrence  that  teas  have  come  into  the  port 
of  New  York  as  a  minor  part  of  a  mixed  cargo,  and  we  do  not  agree 
with  the  district  judge  that  the  well-established  us^e  which  requires 
that  cargoes  of  tea  for  the  port  of  New  York  are  to  be  delivered  within 
a  certain  district  on  the  New  York  side  of  the  East  river  compels  a  de- 
livery at  that  point  of  a  minor  portion  of  the  cargo,  against  the  known 
wishes  of  the  consignees  of  the  larger  portion.  The  practice  shown  in 
some  instances,  by  which  masters  or  agents  of  vessels  have  invoked  the 
assistance  of  tea  consignees  in  finding  a  berth  for  their  vessels,  does  not 
rise  to  the  dignity  of  a  usage.  We  think  the  steamship  performed  her 
whole  duty  to  thelibelants.  She  was  under  no  obligation  to  discharge  in 
the  tea  district,  but,  in  the  attempt  to  accommodate  the  tea  consignees,  she 
made  all  reasonable  efforts  to  procure  a  berth  there,  in  order  to  do  so. 
After  this  she  engaged  a  berth  elsewhere,  which  was  not  only  accepta- 
ble to  the  other  consignees  of  the  cai^o,  but  was  the  one  preferred  by 
them,  and  the  libelants  had  no  just  reason  for  complaint  because  she 
went  there.  The  decree  is  reversed  and  the  cause  remitted,  with  in- 
structions to  the  district  court  to  dismiss  the  libel,  with  costs  of  the  dis- 
trict court  and  this  court  to  be  paid  by  the  libelants. 
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Wardens,  Etc.,  St.  Luke's  Church  v.  Sowles  rt  ai. 
(OircMtt  Cmirt,  D.  Vermont    Au(?UBt  22, 1892.) 

FbdbbaI/  Cocbts — Jurisdiction. 

A  suit  in  a  federal  court  aRainst  an  exeoator,  to  recover  a  legacy,  wberein  a  re- 
ceiver of  a  national  bank  wbicb  held  assets  of  tbe  estate  is  party  defendant,  will 
be  dismissed,  on  demurrer,  as  to  the  executor  for  want  of  jurisdiction,  when  all  the 
parties  are  citizens  of  tbe  same  state. 

In  Equity. 

H.  Charles  Royce,  for  plaintififs. 

Edward  A.  Sowks,  pro  ae. 

Wheeler,  District  Judge.  The  defendant  Edward  A.  Sowles  was  ex- 
ecutor of  the'  will  of  Susan  Bellows,  and' trustee  under  the  will  of  $5,000 
for  St.  Luke's  Church,  without  bonds.  He  rendered  an  account  as  ex- 
ecutor, March  30,  18S1,  to  the  probate  court  having  jurisdiction,  in 
which  he  represented  that  he  had  paid  all  debts  and  expenses,  and  bad 
in  bis  hands  more  than  sufficient  assets  to  pay  all  specific  and  general 
legacies.  Thereupon  the  several  legacies  were  decreed  to  be  paid  by 
him,  and  among  them  this  one  to  himself,  "in  trust  for  St.  Luke's 
Church,  in  St.  Albans,  $5,000,"  and  tbe  residue  of  the  estate  was  de- 
creed to  tbe  residuary  legatee.  Some  of  the  assets  of  the  estate  caniu 
from  the  executor  to  the  First  National  Bank  of  St.  Albans,  of  which 
the  defendant  Witters  is  receiver.  This  bill  is  brought,  alleging  that 
this  l^acy  has  not  been  paid,  nor  provided  for,  to  reach  these  assets  in 
satisfaction  of  it.  The  bill  is  demurred  to  by  the  defendant  Sowles,  and 
the  demurrer  has  been  heard. 

The  parties  to  this  suit  arc  all  citizens  of  Vermont;  therefore  this  court 
has  jurisdiction  of  only  so  much  of  it  as  arises  under  the  laws  of  th(t 
United  States.  25  St.  at  I^rge,  p.  484,  §  1.  The  receiver  of  the  na- 
tional bank  holds  what  assets  he  has  by  virtue  of  those  laws,  and  the 
suit,  so  far  as  it  is  against  him,  arises  upon  them.  Smvles  v.  WUttrs,  46 
Fed.  Rep.  497;  Sowles  v.  Bank,  Id.  513.  But  the  suit,  so  far  as  it  is 
brought  against  the  defendant  Sowles,  proceeds  upon  his  liability  as 
executor  and  trustee,  and  arises  wholly  upon  the  laws  of  the  state.  Bel- 
lam  V.  Soid&s,  57  Vt.  411;  Weeks  v.  Smolea,  68  Vt.  696,  6  Atl.  Rep. 
603;  Fot8\.  Sowles,  62  Vt.  221,  19  Atl.  Rep.  984.  The  laws  of  the 
United  States  afford  the  plaintiffs  no  right,  and  him  no  defense,  and  noth- 
ing between  these  parties  can  arise  upon  them.  The  demurrer  of  de- 
fendant Sowles  is  sustained,  and  let  the  bill  be  dismissed  as  to  bim, 
without  costs,  for  want  of  jurisdiction. 
v.5lF.no.]0— 39 
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SofiETE  Anonyme  Du  FiLTBE  Chamberlakd  Svsteme  Pasteur  et  al. 

V.  Blount  et  cd. 

(Circuit  Court,  S.  D.  Ohio,  W.  D.    August  13, 1893.) 

No.  4,541. 

AfpbaI/—8dpeb8edi:as— Order  Granting  Injunction. 

Upon  an  appeal,  under  Act  March  8, 1891,  $  7,  from  an  interlocntory  order  grant- 
ing an  injunction,  appellant  is  entitled  to  a  supersedeim,  as  a  matter  of  right,  upon 
furnishing  such  a  bond  as  the  court  in  its  discretion  may  require  for  the  protection 
of  the  appellee. 

In  Equity.  Pending  on  motion  of  the  complainant  to  vacate  and  set 
aside  the  supersedecui  heretofore  allowed  the  defendant  Blount  on  the  ap- 
peal from  the  order  granting  complainant  an  injunction.     Motion  denied . 

Paid  A.  Staley,  for  complainant. 

H,  A.  ToiUmin,  for  respondent. 

Jackson,  Circuit  Judge.  The  motion  to  vacate  and  set  aside  the  «m- 
persedeas  heretofore  allowed  the  defendant  Blount  is  denied.  Under  the 
seventh  section  of  the  act  of  March  3, 1891,  said  defendant  had  the  right 
to  appeal  from  the  order  of  the  circuit  court  granting  the  injunction, 
and,  to  make  such  appeal  effectual,  he  had  a  right  to  the  mpenedens 
upon  such  terms  as  the  court  orjudge  granting  it  might  impose.  In  the 
prosecution  of  an  appeal  under  that  section,  there  is  no  discretion  in  the 
court  or  judge  allowing  the  same  to  deny  or  refuse  the  api)ellant  a  mper- 
sedeas.  There  is  a  discretion  in  respect  to  the  bond  that  may  be  required 
of  the  appellant  for  the  protection  and  indemnity  of  the  appellees.  Any 
other  construction  of  said  section  would  defeat  the  very  aim  and  purpose 
of  its  enactment, — the  previous  practice  and  legislation  in  relation  to  ap- 
peals, and  their  effect,  render  it  very  clear  that  the  appeal  allowed  by 
said  section  was  intended  to  suspend  and  vacate  the  order  granting  the 
injunction.     The  motion  to  vacate  and  set  aside  the  supersedeas  is  denied. 


Digitized  by 


Google 


OREGON    SHORT    LINE   k    U.  N.  EY.  CO.   V.   ILWACO' RV.  *    NAV.  CO.       611 


Oregon  Short  Line  &  U.  N.  Ry.  Co.  v.  Ilwaco  Railway  &  Navi- 
gation Co. 

(Circuit  Court,  D.  Washington,  W.  D.    August  27, 1898.) 

1.  Carbibbs — XJ»K  OP  Wharf  or  Rulroad  Compant  bt  Bteahboats. 

A  railroad  company,  owning  a  wharf  extending  into  public  navigable  waters, 
maintained  thereon  a  station  and  passenger  depot,  and  used  the  wharf  for  its  own 
line  of  steamers,  in  c-onnection  with  its  railroad  traillc.  Held,  tbat  a  steamboat 
company,  not  a  rival  of  the  railroad  company  iu  its  railroad  business,  was  entitled 
to  the  use  of  the  wharf,  for  a  reasonable  compensation,  to  the  extent  ot  receiving 
and  discharging  passengers  and  freight, 

3.  Sake — Facii-ities  at  Railroad  Wbakf. 

That  such  wharf  is  too  small  to  accommodate  steamers,  other  than  those  of  the 
railroad  company,  is  not  a  ground  for  denying  to  a  steamboat  company,  not  a  com- 
petitor except  in  its  steamboat  business,  the  right  to  use  the  wharf,  for  a  reasona- 
able  wharfage,  for  the  purpose  ot  receiving  and  discharging  freight  and  passen- 
gers, since  a  railroad,  as  a  public  carrier,  must  provide  necessary  facilities  for 
the  transaction  of  its  business  with  safety  and  reasonable  convenience  to  its  pae- 
sengers. 

In  Equity.  Suit  for  an  injunction  to  compel  the  defendant,  a  railway 
corporation  and  owner  of  a  wharf,  to  allow  steamboats  operated  by  the 
complainant  to  receive  and  discharge  passengers  and  freight  upon  said 
wharf.     Injunction  granted. 

W.  W.  Cotton,  for  complainant. 

C.  W.  FuUon,  for  defendant. 

Hanford,  District  Judge.  The  complainant's  grievance  is  that  the  de- 
fendant by  its  ownership  of  a  wharf  at  the  town  of  Ilwaco,  extending  into 
the  navigable  waters  of  Baker's  bay,  and  by  maintaining  thereon  a  rail- 
road station  and  passenger  depot,  appurtenant  to  its  line  of  railway,  and 
by  making  said  wharf  a  landing  place  for  steamboats  owned  and  operated 
by  it,  and  refusing  to  permit  steamboats  owned  and  operated  by  the 
complainant  to  land  at  said  wharf,  imposes  upon  all  passengers  and 
freight  received  by  or  discharged  from  its  railroad,  at  said  station,  the 
necessity  of  being  carried  to  and  from  other  places  by  its  steamboats, 
or  suffer  inconvenience  in  being  carried  to  the  next  station  on  the  line 
of  said  road,  and  has  thereby  contrived  to  secure  a  monopoly  in  the 
trans I'ortation  of  freight  and  passengers  to  and  from  the  station  upon 
said  wharf.  To  prevent  the  defendant  from  giving  such  undue  prefer- 
ence to  its  own  steamboats,  and  from  so  unjustly  discriminating  against 
the  complainant,  it  prays  that  by  an  injunction  the  right  to  receive  and 
discharge  passengers  and  freight  upon  and  from  its  steamboats  at  said 
wharf  may  be  enforced.  The  complainant  concedes  the  right  of  the  de- 
fendant, as  owner  of  said  wharf,  to  charge  and  collect  reasonable  wharf- 
age from  all  vessels  using  the  same,  and  consents  that  whatever  relief 
may  be  granted  to  it  shall  be  upon  equitable  terms,  and  upon  such  con- 
ditions as  the  court  may  impose  for  the  protection  of  the  defendant's 
rights. 

The  defendant's  counsel,  in  opposition  to  the  prayer  of  the  bill,  argues 
that,  by  conceding  the  right  to  remuneration  for  the  use  of  the  wharf,  the 
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bill  itself  raises  &n  insurmountable  obstacle  in  the  way  of  obtaining  an 
injunction.  .  It  is  said  that  the  fixing  of  rates  requires  the  mutual  assent 
of  the  parties  who  are  respectively  to  pay  and  receive,  and  involves  the 
making  of  a  contract  between  private  individuals  respecting  their  indi- 
vidual affairs,  which  is  wholly  beyond  the  power  of  the  court.  This 
argument  is  made  as  if  the  controversy  affected  natural  persons  and  in- 
dividual rights  only.  But,  to  judge  rightly,  the  parties  must  be  placed 
in  their  true  positions  with  relation  to  each  other  and  to  the  public.  The 
defendant  is  a  creature  of  the  state.  Both  parties  are  servants  and  agents 
of  the  public,  endowed  with  certain  attributes  and  powers  not  possessed 
by  natural  persons,  and  as  to  all  matters  affecting  the  performance  of 
their  duties  and  obligations  to  the  public  they  stand  before  the  court 
on  a  footing  quite  different  from  that  of  mere  private  individuals,  trans- 
acting business  affecting  only  themselves.  As  a  railroad  companj*,  the 
defendant  owes  a  duty  to  the  public  to  operate  its  railway,  iind  maintain 
stations  for  the  convenience  of  all  who  require  transportation' over  it.  It 
cannot,  with  due  regard  to  the  character  of  its  line  as  a  quad  public  high- 
way, interfere  with  the  comiug  or  going  of  its  patrons  to  or  from  any  of 
its  stations,  by  whatsoever  vessels  or  vehicles  may  be  employed  for  the 
purpose;  nor  can  any  vessel  or  vehicle,  offering  to  serve  the  public  by 
carrying  passengers  or  freight  to  and  from  a  railway  station,  be  discrim- 
inated against  by  being  excluded  from  sharing  privileges  allowed  to 
others,  without  depriving  the  people  in  general  of  conveniences  and  facil- 
ities which  they  have  a  right  to  enjoy.  Hack,  etc. ,  Co.  v.  Sootsma,  (,Mich.) 
47  N.  W.  Rep.  667. 

As  owner  of  a  wharf  extending  into  public  navigable  waters,  the  de- 
fendant is  also  beholden  to  the  state  for  the  privilege  or  license  enjoyed 
by  it  in  being  permitted  to  occupy  the  public  ground  covered  by  said 
wharf,  and  for  that  reason  it  owes  a  further  duty  to  the  public  to  main- 
tain said  wharf  as  an  aid  to  commerce  and  navigation.  Having  volun- 
tarily, by  its  acceptance  and  enjoyment  of  franchises  and  privileges, 
assumed  the  reciprocal  obligation  to  serve  the  public,  the  defendant  must 
perform  it,  and  the  power  of  the  courts  to  enforce  performance  is  ample. 
Even  as  between  natural  persons  and  in  matters  of  strictly'  individual 
concern,  when  one  person  has  assumed  towards  another  a  duty,  although 
the  contract  between  them,  from  which  the  duty  arises,  be  incomplete 
and  lacking  in  essential  elements  of  a  valid  contract,  courts  have  power 
to  compel  performance,  and  to  determine  what  particular  acts  constitute 
performance.  The  courts  have  power  in  enforcing  contracts,  whenever 
necessary  to  the  saving  of  vested  rights  in  any  case,  to  first  give  a  con- 
struction to  the  contract,  and,  in  doing  so,  to  supply  omissions  therein. 
In  the  case  at  bar  the  court  is  not  called  upon  to  do  more  in  the  way  of 
making  a  contract  for  the  parties  in  order  to  grant  the  injunction  prayed 
for,  upon  condition  that  the  complainant  pay  the  defendant  reasonable 
wharfoge,  than  would  be  necessary  in  giving  a  judgment  upon  a  quatUum 
nieruU,  in  favor  of  a  laborer,  for  the  value  of  services  rendered,  without 
a  previous  request  or  promise  to  pay,  or  an  agreement  fixing  the  rate  of 
his  wages.    To  fix  the  rate  of  a  person's  wages  requires  the  assent  of  the 
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one  who  is  to  receive  and  of  the  one  who  is  to  pay,  and  involves  the 
making  of  a  contract  between  individuals  respecting  matters  personal  to 
them,  and  therefore  raises  difficulties  for  a  court  to  deal  with  equal  to 
any  supposed  to  affect  this  case;  and  yet  for  ages  it  has  been  the  rule  of 
the  courts  of  this  and  the  parent  country  to  compel  one  who  has  know- 
ingly permitted  another  to  serve  him  without  any  agreement  as  to  com- 
pensation therefor,  and  who  retains  the  fruits  of  such  service,  to  pay  its 
value.  In  every  such  case  the  court  will  both  imply  a  request  and  a 
promise,  and  supply  the  omission,  by  fixing  definitely  an  amount  or 
rate  of  wages. 

A  further  argument  on  the  part  of  the  defendant  is  to  the  effect  that 
the  plaintiff's  demand  is  that  of  a  rival,  to  share  in  the  use  of  its  termi- 
nal grounds.  A  complete  answer  to  this  is  to  be  found  in  the  fact  that 
the  complainant  has  no  railroad  within  the  territory  served  by  the  de- 
fendant's line,  and  there  is  no  competition  between  these  two  corpora- 
tions except  for  steamboat  traffic.  The  complainant  does  not  ask  for 
permission  to  use  the  defendant's  premises,  except  to  the  extent  neces- 
sary to  secure,  for  passengers  and  freight  carried  by  its  boats,  means  of 
ingress  and  egress  to  and  from  one  of  the  regular  stations  on  the  line  of 
the  defendant's  railway,  without  being  subjected  to  inconvenience  or 
expense,  which  passengers  and  freight  arriving  at  and  departing  from 
the  same  station  by  other  steaml)oats  of  the  same  class  are  free  from. 

The  defendant  has  attempted  to  show,  as  a  further  ground  for  opposi- 
tion to  tlie  granting  of  the  injunction,  that  the  wharf  is  too  small  to 
accommodate  steamboats  other  than  its  own,  and  that  for  lack  of  space 
it  is  impracticable  for  the  steamboats  of  both  companies  to  us^e  said 
wharf  as  a  landing  place.  Whether  this  is  so  or  not  is  a  controverted 
question  of  fact.  I  find  it  unnecessary,  however,  to  pass  upon  it,  for  I 
find,  as  ii  matter  of  law,  that  this  defense  cannot  avail.  The  defendant 
must  provide  facilities  sufficient  for  the  transaction  of  the  business  which 
it  has  undertaken,  with  safety,  and  with  reasonable  convenience  to  all  of 
its  passengers.  Stock-Yards  Co.  v.  Keith,  139  U.  S.  128,  11  Sup.  Ct. 
Rep.  461.  The  attempt  of  the  defendant  to  maintain  a  monopoly  in  the 
manner  complained  of  in  this  case  is  contrary  to  the  principles  of  the 
common  law,  as  well  as  forbidden  by  the  national  interstate  commerce 
law,  and  by  the  constitution  of  this  state.  Rather  than  extend  this 
opinion,  by  even  referring  to  the  numerous  authorities  bearing  upon  the 
questions  involved,  I  will  merely  refer  to  the  very  instructive  opinion  of 
the  supreme  court  of  Florida  in  the  recent  case  of  Indian  River  Steaviboat 
Co.  V.  Ead  Coast  Tratispmialian  Co.,  10  South.  Rep.  480,  and  the  cases 
therein  cited. 

It  will  be  an  easy  matter  for  the  officers  of  the  different  steamboats 
belonging  to  these  two  corporations  to  annoy  and  obstruct  each  other  in 
doing  business  at  said  wharf,  and  correspondingly  difficult  for  the  court 
to  enforce  an  injunction  order  without  doing  injustice  to  the  defendant. 
This  practical  difficulty  is  the  most  serious  of  all  the  reasons  suggested 
for  not  granting  the  order.  It  is  possible,  however,  to  overcome  this 
difficulty.    A  competent  and  impartial  superintendent,  in  charge  of  said 
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wharf,  can  make  and  enforce  regulations  whereby  the  several  steamboats 
of  each  company  can  be  sufficiently  accommodated,  and  kept  from  inter- 
fering with  each  other.  And  it  is,  in  my  opinion,  proper  for  the  court 
to  require  this  or  equally  effective  means  to  break  the  monopoly  com- 
plained of.     Let  a  writ  of  injunction  issue  as  prayed  for. 


BiGELow  V.  Chatterton. 

(Circuit  Court  of  AppeuU.  Eighth  CirculU    August  9, 1S93.) 

No.  65. 

1    /"EnERAi.  Courts  — Forms  of   Scit— Recovert  op  TTkoccupied  Laitds  — Bti.t  nr 
Eqditv. 

A  suit  brought  in  a  federal  court  under  Gen.  St.  Minn.  18T8,  c.  To,  i  2,  p.  814,  to 
determine  an  adverse  claim  to  unoccupied  lands,  should  be  by  bill  in  equity,  and 
the  pleadings  and  practice  should  conform  as  nearly  as  may  be  to  the  pleading* 
aud  practice  in  equity  ia  the  federal  courts. 

2.  Erii>E>-cK— Judicial  Notice — Extbv  or  Pdbijc  Lands. 

The  court  will  take  judicial  notice  of  the  fact  that  patents  for  public  lands  are 
frequently  dated  seyeral  years  after  the  payment  of  the  purchase  money  and  the 
issuance  of  the  certificate  of  entry,  and  therefore  the  production  of  a  patent  dated 
in  I8Ss  is  no  proof  that  the  patentee  did  not  hare  an  interest  in  the  lands  which 
was  subject  to  attachment  and  judicial  sale  in  1885. 

8,  Attachment— Proop  op  PrniJCATion- Dbpects. 

Under  the  Minnesota  statute  requiring  that  the  summons  in  attachment  shall  be 
published  "once  in  each  week  for  six  consecutive  weeks,"  a  proof  of  publication  ia 
defective  when  it  merely  states  that  the  publication  was  made  "for  the  period  of 
seven  successive  weeks. "  Oudfreu  v.  ValviUltic,  40  N.  W.  Rep.  103,  39  Minn.  337, 
followed. 

4.  Same- CoRRKCTios  op  Depeot.<<  apter  Term. 

Under  Gen.  St.  Minn.  1878,  c.  66,  $$  124,  125,  a  judge  has  authority,  after  the  ex- 
piration of  the  term  at  which  final  judgment  was  entered,  to  make  an  order  u  1/710 
pro  tHjic,  allowing  a  party  to  correct  a  defect  in  the  proof  of  publication  of  sum- 
mons lo  attachment,  by  filing  an  alBdavit  showing  the  facts  as  to  the  pubUcatioo. 

6.  Same— Eppeot  op  Cobreotion. 

Buch  correction  does  not  operate  to  trausfcr  the  title  to  the  land  from  the  original 
owner  to  the  purchaser  at  the  attachment  sale,  for  that  transfer  takes  place  at  the 
date  of  the  sheriff's  deed,  and  the  correction  of  the  proof  of  publication  merely 
preserves  the  evidence  of  that  fact. 

6.  Same — Jcrisdictios— Collateral  Attack. 

The  amended  proof  of  publication  in  such  case  shows  that  the  court  had  jurisdic- 
tion of  the  attachment  proceeding,  and  hence  its  judgment  is  not  open  to  collateral 
attack,  and  mere  irregularities  or  errors  in  its  proceedings  are  immaterial. 

7.  Same— Appidavit. 

In  Minnesota  it  is  not  necessary  that  an  afBdavitfor  attachment  should  state  that 
defendant  ha.-;  property  in  the  state  subject  to  attachment,  and  fully  describe  the 
same.    Kenney  v.  Oncryen,  31  N.  W.  Rep.  310, 36  Minn.  190,  followed. 

8.  Same— Notice  op  Sale. 

Under  Gen.  St.  Minn.  1878,  c.  66,  |  SIS,  the  failure  of  the  sherilT  to  give  the  req- 
uisite notice  of  a  sale  of  lands  on  att  achment  does  not  affect  the  validity  of  the  sale 
either  %s  to  third  persons  or  parties  to  the  action. 

9.  Paiities— MisxoMF.it. 

Lee  L.  Bigelow  signed  a  note  by  his  initials,  "L.  L.  Bigelow. "  Suit  was  brought 
thereon  against  him  as  L.  L.  Biglow,  and  his  lands  were  i>dld  in  attachment  pro- 
ceedings, after  publication  of  summons.  ffrW,  that  the  use  of  the  Initials  and  the 
difference  in  the  spelling  were  mere  irregularities,  which  did  not  affect  the  juris- 
diction of  the  court;  and  Ihc  sale  was  not  open  to  collateral  attack. 
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Appeal  firom  the  Circuit  Court  of  the  United  States  for  the  District  of 
Uinnesota. 

In  Equity.  Suit  by  Lee  L.  Bigelow  against  Jeese  B.  Chatterton  to 
determine  an  adverse  claim  to  land.  Decree  for  defendant.  Plaintiff 
appeals,  and  also  brings  error.     Affirmed. 

Statement  by  Caldwell,  Circuit  Judge: 

A  statute  of  the  state  of  Minnesota  reads  as  follows: 

"Sec.  2.  Action  to  Determine  Adverte  CUtimt,  An  action  may  be  brought 
by  any  person  in  possession,  by  himself  or  his  tenant,  of  real  property,  agninst 
any  person  who  claims  an  estate  or  interest  therein,  or  lien  upon  Uie  same, 
adverse  to  him,  for  the  purpose  of  determining  such  adverse  claim,  estate, 
lien,  or  interest;  and  any  person  having  or  claiming  title  to  vacant  or  unoc- 
capied  real  estate  may  bring  an  action  against  any  person  claiming  an  estate 
or  interest  therein  adverse  to  him,  for  the  purpose  of  determining  such  ad- 
verse claim,  and  the  rights  of  the  parties,  respectively."  St  Minn.  1878,  e. 
75,  §  2.  p.  814. 

This  suit  was  brought  in  the  circuit  court  of  the  United  States  for  the 
district  of  Minnesota  by  the  appellant,  Lee  L.  Bigelow,  under  the  last 
clause  of  the  section  of  the  statute  above  quoted,  against  the  appellee, 
Jesse  B.  Chatterton,  to  determine  the  adverse  claim  of  the  latter  to  an 
undivided  one  half  of  the  vacant  and  unoccupied  town  lots  described  in 
the  bill,  situated  in  the  first  and  second  divisions  of  Grand  Rapids,  in 
the  county  of  Itasca,  Minn.  The  court  below  decreed  that  the  appel- 
lant was  not,  and  that  the  appellee  was,  the  owner  of  the  property,  and 
the  complainant  appealed. 

Walter  H.  Sanborn  and  W.  0.  Ooforth,  for  appellant. 

E.  C.  Cha^idd,  for  appellee. 

Before  Caldwsll,  Circuit  Judge,  and  Sbibas,  District  Judge. 

Caldwell,  Circuit  Judge,  {after  ttatirtg  the  facte.)  The  caBe  is  brought 
here  both  by  writ  of  error  and  on  appeal,  the  plaintiff  being  in  doubt 
whether  this  court  would  treat  the  proceeding  as  an  action  at  law  or  a 
suit  in  equity.  Whatever  may  be  the  practice  in  the  state  courts,  where 
the  distinction  between  law  and  equity,  if  not  abolished,  is  not  observed 
with  any  strictness,  it  would  seem  that  in  the  courts  of  the  United 
States,  where  that  distinction  is  strictly  maintained,  a  bill  in  equity 
would  be  the  most  appropriate  form  of  proceeding  when,  as  in  this  case, 
the  land  is  vacant  and  unoccupied.  Several  cases  founded  on  state  stat^ 
utes  of  the  same  general  tenor  as  the  Minnesota  statute  have  been  before 
the  supreme  court.  The  case  of  HoUand  v.  ChaUen,  110  U.  S.  15, 3  Sup. 
Ct.  B^.  495,  was  founded  on  a  statute  of  Nebraska,  and  was  begun  by 
bill  in  equity.     In  that  case  the  court  said: 

"There  can  be  no  controversy  at  law  respecting  the  title  to,  or  right  of 
possession  of,  real  property,  when  neither  of  the  parties  is  in  possession.  An 
action  at  law,  whether  in  the  ancient  form  of  ejectment  or  in  the  form  now 
eonunonly  used,  will  lie  only  against  a  party  in  possession.  Should  suit  be 
brought  in  the  federal  court,  under  the  Nebraska  statute,  against  a  party  in 
possession,  there  would  be  force  in  the  objection  that  a  legal  controversy  was 
withdrawn  from  a  court  of  law;  but  that  is  not  this  case,  neither  is  it  of  such 
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cases  we  are  speaking.  Undoubtedly,  as  a  foundation  for  the  relief  sought, 
the  plaintiff  must  show  timt  he  bas  a  legal  title  to  the  premises,  and,  gen- 
erally, that  title  will  be  exhibited  by  conveyances  or  instratnents  of  record, 
the  construction  and  effect  of  which  will  properly  rest  with  the  court.  iSuch. 
also,  will  generally  be  the  case  with  the  adverse  estates  or  interests  claimed  by 
others.  This  was  the  character  of  the  proofs  establishing  the  title  of  the 
complainant  in  Clark  v.  Smith,  infra.  But  should  proofs  of  a  different 
character  be  produced,  the  controversy  would  still  be  one  upon  which  a  court 
of  law  could  not  act.  It  is  not  an  objection  to  the  jurisdiction  of  equity  that 
legal  questions  are  presented  for  consideration  which  might  also  arise  in  a 
court  of  law.  If  the  controversy  be  one  in  which  a  court  of  equity  only  can 
afford  the  relief  prayed  for,  its  jurisdiction  is  unaffected  by  the  character  of 
the  questions  involved."    Page  25,  110  U.  S.,  and  page  501,  3  Sup.  Ct.  Rep. 

And  see  Reynolds  v.  Bank,  112  U.  S.  405,  5  Sup.  Ct.  Rep.  213;  Chap- 
man V.  Brewer,  114  U.  S.  158,  5  Sap.  Ct.  Rep.  799;  U.  S.  v.  miaon, 
118  U.  S.  86,  6  Sup.  Ct.  Rep.  991;  Fn>st  v.  ^dey,  121  U.  S.  552, 
7Sup.  Ct.  Rep.  1129;  Wfnteheadv.  Shattuck,  138  U.  S.  146,  11  Sup. 
Ct.  Rep.  276;  Clark  v.  Stniih,  13  Pet.  195;  Hurt  v.  HoUingsworth,  100 
U.  S.  100. 

These  cases  were  mostly  founded  on  state  statutes,  and  were  all  com- 
menced by  bill  in  equity;  and  there  are  expressions  in  tlie  opinions  in 
most  of  them  indicating  that  the  appropriate  mode  of  proceeding  in  such 
cases  in  the  courts  of  the  United  States,  when  the  land  is  unoccupied,  is 
by  bill  in  equity.  Of  course,  if  the  defendant  is  in  possession  of  the 
property,  the  plaintiff  has  ah  adequate  remedy  at  law,  and  amnot  resort 
to  equity,  although  the  state  statute  confers  equitable  jurisdiction  on  the 
state  courts  iu  such  a  case.  Id.  And  as  a  bill  in  equity  is  the  proper 
mode  of  proceeding  under  this  Btatute,  in  the  fe<leral  courts,  the  plead- 
ings and  practice  in  such  cases  should  conform,  as  nearly  as  may  be,  to 
the  pleadings  and  practice  in  equity  suits  in  those  courts.  No  objection 
was  taken  below,  and  none  is  made  in  this  court,  to  the  form  of  the  ac- 
tion or  the  pleadings  iu  the  case.  It  was  tried  before  the  court  below 
upon  a  stipulation  which  waived  a  jury.  If  it  was  an  equity  case, 
then  it  was  properly  before  the  court.  If  it  was  a  case  at  law,  a  jury 
having  been  waived,  it  was  also  properly  there.  The  record  contains 
all  the  evidence,  and  the  case  will  be  treated  as  a  suit  in  equity,  and 
heard  on  the  appeal,  though  the  result  would  be  the  same  if  we  treated 
it  as  an  action  at  law. 

The  only  evidence  introduced  on  behalf  of  the  complainant  was  a 
patent  from  the  United  States  of  America,  to  himself,  for  "the  north  half 
of  the  northwest  quarter,  the  northwest  quarter  of  the  northeast  quarter, 
of  section  twenty-one,  and  the  northeast  quarter  of  the  northeast  quarter 
of  section  twenty,  in  township  fifty-five  north,  of  range  twenty-five 
west,  of  the  fourth  principal  meridian,  in  Minnesota,  containing  one 
hundred  and  sixty  acres,"  dated  October  11 ,  1888.  What  relation  this 
patent  has  to  the  town  lots  in  Grand  Rapids  described  in  the  bill  is  not 
very  clear,  but  as  both  parties  tried  the  case  below  on  the  assumption 
that  the  lands  described  in  the  patent  introduced  by  the  appellant,  and 
in  the  deeds  introduced  by  the  appellee,  were  the  lands  in  controversy, 
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we  may  reasonably  infer  that  the  town  of  Grand  Rapids  is  laid  out  in 
whole  or  in  part  on  these  lands.  The  appellee's  evidence  consists  of  a 
warranty  deed  from  the  appellant  to  him,  dated  the  19th  day  of  Sep- 
tember. 1883,  for  "an  undivided  one  half"  of  the  lauds  described  in  the 
patent  introduced- by  the  appellant,  and  a  sheriff's  deed  to  the  appellee 
for  an  undivided  half  of  the  same  land,  dated  thp  13th  day  of  July, 
1885,  and  based  on  proceedings  and  a  judgment  in  a  suit  begun  by  at- 
tachment on  the  30th  day  of  March.  1885,  by  tbe  appellee  against  the 
appellant,  in  the  district  court  of  Aitkin  county,  Minn. 

The  first  contention  of  the  appellant  is  that,  as  the  patent  from  the 
United  States  to  him  is  dated  in  1888,  and  the  sale  under  the  proceed- 
ings in  the  attachment  suit  was  made  in  1885,  the  complainant  had  at 
the  latter  date  no  title  or  interest  in  the  land  subject  to  sale  on  execu- 
tion, and  the  appellee,  therefore,  acquired  no  title  by  his  purchase  and 
sheriff's  deed.  This  contention  rests  on  the  assumption  that  the  patent 
proves  that  the  appellant  had  no  interest  in  the  land  subject  to  sale  on 
execution  before  the  date  of  the  patefit.  This  is  not  a  sound  position. 
The  appellant  acquired  an  equitable  title  to  the  laud — which  was  sub- 
ject to  sale  on  execution — when  he  paid  the  entrance  money,  and  re- 
ceived the  certificate  of  entry  from  the  proper  land  officer.  The  court 
will  take  judicial  notice  of  the  manner  in  which  the  public  lands  are 
sold  by  private  entry,  and  knows,  therefore,  that  the  issue  of  the  cer- 
tificate of  entry  and  tiie  patent  are  not  the  same  or  simultaneous  acts. 
It  is  very  well  known  that  several  years  may,  and  usually  do,  elapse 
between  the  date  of  the  entry  and  the  issuance  of  the  patent,  when  no 
special  effort  is  made  to  hasten  its  issue.  The  appellant  presumably 
has  the  certificate  of  entry  in  his  possession.  He  is  its  only  rightful 
custodian.  That  certificate  was  the  best  evidence  of  the  date  of  the  en- 
try. The  patent  conveyed  the  fee,  but  was  no  evidence  of  the  date  of 
the  entry.  It  only  shows  that  the  appellant  purchased  and  paid  for  the 
lands  some  time  prior  to  its  date.  It  may  have  been  one  or  ten  years 
prior.  It  did  not  prove  that  the  entry  was  not  made  before  the  sheriff's 
sale. 

Moreover,  it  appears  the  appellant  in  1883  made  a  warranty  deed  to 
an  undivided  half  of  these  lands  to  the  appellee.  This  he  could  not 
rightfully  do  unless  he  had  then  entered  the  whole  of  the  lands.  If  he 
had  no  interest  in  the  lands  at  that  time,  he  was  guilty  of  a  fraud  in 
making  that  deed.  In  that  deed  he  asserts  in  terms  that  "he  is  well 
seised  in  fee  of  the  lands,  *  *  *  and  has  good  right  to  sell  and 
convey  the  same."  This  is  a  solemn  written  declaration  that  he  owned 
an  undivided  half  of  the  lands  at  the  date  of  this  deed.  As  he  could 
not  own  an  undivided  half  unless  he  had  entered  the  whole, — for  the 
United  States  never  sells  an  undivided  half  interest  in  lier  public  lands 
subject  to  private  entry, — it  is  an  admission  that  he  had  entered  the 
whole. 

Objection  was  made  to  the  introduction  of  the  record  in  the  attach- 
ment suit  upon  various  grounds,  but  principally  upon  the  ground  that 
the  affidavit  to  prove  publication  of  the  ifummous  was  defective  in  this: 


Digitized  by 


Google 


618  FEDERAL   REPORTER,  vol.  51. 

The  statute  requires  that  the  summons  shall  be  published  "once  in  each 
week  for  six  consecutive  weeks,"  and  the  proof  of  publication  first  filed 
stated  that  it  had  been  published  "for  the  period  of  seven  successive 
weeks."  Under  the  decisions  of  the  supreme  court  of  Minnesota  this 
proof  was  defective.  Godfrey  v.  Valmtine,  39  Minn.  337,  40  N.  W. 
Rep.  163. 

Afterwards  the  plaintiflf's  attorney  filed  a  petition  in  writing,  under 
oath,  before  the  judge  of  the  district,  setting  forth  the  defect  in  the  first 
affidavit,  and  stating  that,  while  "said  affidavit  did  not  state  that  it  was 
published  'once  in  each  week,'  in  fact  said  summons  was  published  once 
in  each  week  for  the  said  seven  successive  weeks,  and  that  the  defend- 
ant has  not  conve3'ed  the  lands  sold  on  the  execution  upon  said  judg- 
ment."    Upon  filing  this  petition  the  judge  made  the  following  order: 

"Upon  reailing  the  foregoing  aflidavit,  and  on  motion  of  D.  E.  Secombe,  at- 
torney for  the  plaintlR  in  the  foregoing  entitled  action,  it  is  hereby  ordered 
that  said  plaintiiT  be  hereby  allowed  to  file  in  the  said  action  a  proper  and 
suflScient  aflidavit  of  the  publication  of  said  siininiona  nunc  pro  tunc,  which 
shall  be  part  of  the  judgment  roll  in  said  action.. 

"G.  W.  UoLLAND.  District  Judge. " 

Thereupon  an  affidavit  of  proof  of  the  publication  of  the  sunimons 
was  filed,  which  conformed  in  all  respects  to  the  requirements  of  the 
statute.  Objection  is  made  to  the  admission  and  consideration  of  this 
last  proof  of  publication.  On  the  22d  day  of  July,  188.3,  the  execution 
in  the  attachment  suit  was  returned  satisfied  by  the  sale  of  the  attached 
lands.  Ai)pellant  insists  that  the  expiration  of  the  term,  and  the  satis- 
faction of  the  judgment,  terminated  the  suit,  and  that  after  that  the  dis- 
trict court  had  no  power  or  jurisdiction  to  make  any  order  in  the  case, 
or  permit  proof  of  publication  to  be  filed.  It  is  undoubtedly  the  rule 
in  the  federal  courts,  and  in  many  of  the  states,  that,  after  the  term  has 
ended,  all  final  judgments  and  decrees  of  the  court  pass  beyond  its  con- 
trol unless  steps  be  taken  during  the  term,  by  motion  or  otherwise,  to 
set  aside,  modify,  or  correct  them.  Uronmn  v.  Schnllea,  104  U.  S.  410- 
417.  But  this  rule  is  not  uniform.  In  some  states,  and  notably  in 
Minnesota,  it  has  been  abrogated  or  very  much  exi)anded.  The  General 
Statutes  of  Minnesota  provide: 

"Sec.  124.  Amendment  by  Order.  The  court  may,  before  or  after  judgment, 
in  furtherance  of  justice  and  on  such  terms  as  may  be  proper,  amend  any 
pleading,  process,  or  proceeding,  by  adding  or  striking  out  the  name  of  any 
party,  or  by  correcting  a  mistake  in  the  name  of  a  party,  a  mistake  in  any 
other  respect,  or  by  inserting  other  allegations  material  to  the  case,  or,  when 
the  amendment  does  not  change  substantially  the  claim  or  defense,  by  con- 
forming the  pleading  or  proceeding  to  the  fact  proved. 

"Sec.  125.  Extension  of  Time  —  Kelitf  against  lUistakeg  —  Opening 
Judgment*,  Etc.  The  court  may  likewise,  in  its  discretion,  allow  an  answer 
or  reply  to  be  made  or  other  act  to  be  done,  after  the  time  limited  by  this 
chapter,  or  by  an  order  enlarge  such  time;  and  may  also,  in  its  discretion,  at 
any  time  within  one  year  after  notice  thereof,  relievo  a  party  from  a  judg- 
ment, order,  or  other  proceeding  taken  against  him  through  his  mistake,  in- 
advertence, suspense,  or  excusable  neglect;  and  the  court  may,  as  well  in 
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varation  ami  out  of  term  as  in  terra,  and  without  regard  to  whether  such 
Judgment  or  order  was  made  and  entered,  or  proceedings  had,  in  or  out  of 
term,  upon  good  cause  shown,  set  aside  or  modify  its  judgments,  orders,  or 
proceedings,  altliough  the  snme  were  made  or  entered  by  the  court,  or  under 
or  by  virtue  of  its  authority,  order,  or  direction,  and  may  supply  any  omis- 
sion in  any  proceeding.  And,  whenever  any  proceeding  talcen  by  a  party 
fails  to  conform  to  the  statute,  the  court  may  permit  an  amendment  to  such 
proceeding,  so  as  to  make  it  conformable  thereto;  but  this  section  does  not 
apply  to  a  final  judgment  in  an  action  for  divorce."  Gen.  St.  Minn.  1878,  c. 
6ti,  §§  124,  125,  pp.  724,  725. 

CoDstming  this  statute,  the  supreme  court  of  Minnesota  has  decided 
that  motions,  though  in  terms  made  before  the  judge,  must  be  held  to 
have  been  addressed  to  the  court.  Johnston  v.  Higgins,  15  Minn.  486, 
(Gil.  400.)  The  authority  of  the  judge  at  chambers,  under  the  statute, 
is  the  authority  of  the  court  itself.  And,  upon  this  very  question  of 
filing  proof  of  publication  after  the  expiration  of  the  terra,  the  court  in 
Burr  V.  Seymour,  43  Minn.  401,  45  N.  W.  Rep.  715,  said: 

"This  action  was  commenced  against  a  nonresident  defendant  by  publica- 
tion of  the  summons,  and  judgment  was  entered  against  him  by  default. 
The  affidavit  of  publication  of  the  summons  llled  with  the  clerk  for  entry 
of  judgment  did  not  show  a  sufficient  publication.  Defendant,  appearing 
specially  for  that  purpose,  moved  to  set  aside  the  judgment  on  that  ground. 
The  plaintiff  at  the  same  time  moved  for  leave  to  file,  nunc  pro  ttmc,  a  proper 
and  sufficient  affidavit  of  publication.  The  motions  were  heard  at  the  same 
time,  and  by  the  same  order  the  flret  motion  was  granted  and  the  second  de- 
nied. *  •  «  The  question  is,  then,  was  the  plaintiff  eutitled,  under  the 
facts  appearing,  \A  have  the  record  corrected  so  as  to  show  the  fact  )is  it  ac- 
tually wasV  AVe  think  he  was.  The  jurisdiction  uf  the  court  was  acquired  by 
the  fact  of  service,  and  not  from  the  proof  of  it  filed.  Ktpp  v.  FullerUm,  4 
Minn.  473,  (Gil.  366;)  Commissioners  v.  Morrison,  22  Minn.  178.  So  that, 
as  soon  as  the  summons  was  duly  published,  the  jurisdiction  over  the  causi^ 
was  complete,  though  no  affidavit  of  publication  had  been  made.  And  we 
may  say  here  that,  were  this  judgment  .set  iiside,  the  plaintiff  could  at  once 
file  proper  proof  of  publication,  and,  as  the  time  for  defendant  to  answer 
liaU  expired,  the  same  judgment  might  immediately  be  entered.  The  plain- 
tiff was  in  the  same  position  when  the  judgment  was  entered.  He  was  en- 
titled to  the  judgment.  By  reason  of  the  mistake  or  inadvertence  in  the  mat- 
ter of  the  affidavit  of  publication  filed,  he  f.iiled  to  secure  a  judgment  valid 
upon  the  record,  but  which  would  be  valid  if  the  fact  as  it  Was  in  respect  to 
the  publication  had  been  made  to  appear  in  the  record.  The  power  of  the 
court  to  amend  the  record  in  such  a  case  cannot  be  doubted.  Gen.  .St.  Minn. 
1878,  c.  66,  §§  124,  125.  It  is  a  power  given  to  be  exercised  in  the  further- 
ance of  justice.  Of  course,  if,  since  the  entry  of  such  a  judgment,  circum- 
stances have  arisen  that  would  make  it  unjust  to  the  defendant,  or  If  rights 
of  third  parties  have  intervened  so  that  the  amendment  might  operate  as 
fraud  upon  them,  it  ought  not  to  be  allowed.  A  party  ought  not  to  be  re- 
lieved, at  the  expense  of  others,  from  the  consequences  of  his  own  mistake  or 
inadvertence.  If  any  .one  must  suffer  from  it,  he,  and  not  other  innocent 
persons,  shouM  be  the  sufferer.  But  where,  as  in  this  ca.se,  there  is  only  the 
bare  fact  that,  in  a  cause  of  which  the  court  had  complete  jurisdiction,  the 
party  has  failed,  through  mistake,  to  secure  what  he  was  of  right  entitled  to, 
we  think  that  the  statute  intends  that  the  omission  or  mistake  shall  be  cor- 
rected. If  not  a  matter  of  strict  right  in  such  a  case,  souud  discretion  should 
grant  the  relief." 
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And  see  Kipp  v.  Fullerton,i  Minn.  473,  (Gil.  366;)  (hmmimonera  v. 
Mon-ieon,  22  ilinn.  178;  GolcJier  v.  Brisbin,  20  Minn.  453,  (Gil.  407;) 
Johnston  v.  Higgins,  15  Minn.  486,  (Gil.  400.) 

It  is  apparent,  upon  examination  of  the  statutes  of  Minnesota,  and 
the  decisions  of  the  supreme  court  of  that  state,  that  the  judge  of  the 
district  court  had  authority  to  make  the  order  authorizing  a  proper 
proof  of  publication  to  be  filed  in  the  case  nunc  iwo  tunc,  and  that, 
when  such  proof  was  filed,  it  became  a  part  of  the  files  of  the  case, 
and  proved  the  jurisdiction  of  the  court  in, the  cause  as  effectually  as 
if  it  had  been  filed  at  the  term  and  before  the  judgment  was  entered. 
Filing  this  proof  of  publication  did  not  confer  the  jurisdiction;  it  only 
proved  the  fact  of  its  existence.  *  The  doctrine  of  the  Minnesota  court 
is  that  the  jurisdiction  of  the  court  is  acquired  by  the  due  publication 
of  the  summons,  and  not  from,  or  by,  the  filing  of  the  proof  of  its  pub- 
lication. If  the  snmmons  is  in  fact  published  as  required  by  the  stat- 
ute, the  court  has  jurisdiction  to  proceed  with  the  cause.  The  proof 
of  its  publication  may  be  filed  at  the  return  term,  or,  by  leave  of  the 
court,  at  any  subsequent  term,  unless  circumstances  have  arisen  that 
would  make  it  unjust  to  the  defendant  or  to  innocent  third  parties. 
Nor  did  the  amended  proof  of  publication,  as  argued  by  appel- 
lant's counsel,  have  the  effect  to  transfer  the  title  to  the  land  from  the 
appellant  to  the  appellee.  That  had  already  been  done,  and  the  per- 
fected proof  of  publication  was  filed  to  preserve  the  evidence  of  that 
fact,  and  as  one  of  the  muniments  of  the  ai)pellee's  title.  When  a  legis- 
lative act  is  passed  curing  a  defectively  acknowledged  deed,  the  title 
to  the  land  is  not  thereby  transferred  from  the  grantor  to  the  grantee 
in  the  deed.  That  was  done  when  the  deed  was  made,  and  the  cur- 
ative act  merely  removes  an  impediment  to  the  proof  of  that  fact,  or, 
rather,  supplit^s  proof  of  that  fact,  by  converting  the  defective  acknowl- 
edgment into  a  valid  one. 

The  fact  is  established  by  this  amended  proof  of  publication  that 
the  court  had  jurisdiction  in  the  attachment  suit.  That  being  so,  its 
judgment  is  not  open  to  collateral  attack,  however  erroneous  it  may  be. 
It  is  unnecessary,  therefore,  to  inquire  whether  there  are  any  mere  ir- 
regularities or  errors  in  the  proceedings  for  which  a  court  exercising 
appellate  jurisdiction  would  reverse  the  judgment. 

It  is  the  settled  doctrine  of  the  supreme  court  of  the  United  Slates  that 
an  attachment  suit  against  an  absconding  or  nonresident  debtor,  who  does 
not  appear  to  the  action, — which  is  the  case  disclosed  by  the  record  put  in 
evidence  by  the  appellee, — is  a  proceeding  in  rem,  in  which  the  levy  of. 
the  attachment  on  the  property  is  the  one  essential  requisite  to  the  exercise, 
of  jurisdiction;  and  that  when  the  writ  has  been  issued,  the  property 
seized,  condemned,  and  sold,  the  jurisdiction  of  the  court  over  the 
property  is  not  affected  by  the  fact  that  there  was  an  insufficient  or 
no  publication  of  notice  to  the  defendant.  Cooper  v.  Rcijnohh,  10  ^^'all. 
308.  In  that  case,  Mr.  Justice  Millkr,  who  delivered  the  opinion  of 
the  court,  says  to  hold  any  other  doctrine  would  be  "to  overturn  tl^e 
uniform  course  of  decision  in   this   court,  to  unsettle  titles  to  va«l 
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amounts  of  property  long  held  in  reliance  on  those  decisions,  and  in  our' 
judgment  would  be  to  sacrifice  sound  principle  to  barren  technicalities. 
*  *  *  "  It  is  believed  the  doctrine  of  the  supreme  court  of  the  United 
States  on  this  question  is  generally  approved  by  the  state  courts.  In 
Freeman  v.  Thompson,  53  Mo.  183,  198,  Judge  Sherwood,  after  dis- 
cussing the  question  and  citing  authorities  to  support  the  view  main- 
tained in  Cooper  v.  Reynddt,  supra,  says:  "And  I  very  much  doubt 
whether  a  single  well-considered  case  can  be  found  in  opposition  thereto." 
Kane  v.  AfcCoini,  55  Mo.  181;  Johnson  v.  Gage,  57  Mo.  160;  Paine  v. 
Moordand,  15  Ohio,  435.  It  is  not  necessary  to  the  decision  of  this 
case  to  determine  what  the  doctrine  of  the  supreme  court  of  Minnesota 
is  on  this  subject.  In  the  case  of  Kenney  v.  Goergen,  36  Minn.  190,  31 
N.  W.  Rep.  210,  Judge  Mitchell,  who  delivered  the  opinion  of  the 
court,  said: 

"Tbe  proceedings,  [by  attachment  against  a  nonresident  debtor,]  although 
in  form  in  personam,  are  in  elTect  in  rem,  and  it  is  only  by  attaching  the 
property  that  the  court  acquires  jurisdiction,  and  then  only  to  the  extent  of 
the  property  attached." 

In  support  of  this  proposition,  the  learned  judge  cites,  among  other 
authorities,  with  apparent  approval,  Cooper  v.  Reynolds,  supra;  but  it  is 
not  clear  that  the  court  meant  to  adopt  the  doctrine  of  that  case  in  all 
its  breadth.  In  the  attachment  suit  we  are  considering,  the  property 
wa:s  seized  on  the  writ  of  attachment,  and  there  was  due  publication  of 
the  summons  to  the  defendant  also,  so  that  the  court  had  jurisdiction 
over  the  attached  property  under  either  rule. 

It  is  further  contended  that  it  was  es.sential  to  the  exercise  of  any 
jurisdiction  by  the  court  that  the  affidavit  for  attachment  should  state 
that  the  defendant  had  property  in  the  state  subject  to  attachment,  and 
fully  describe  the  same.  But  this  is  not  the  law  in  Minnesota.  Ken- 
ney V.  Goergen,  36  Minn.  190,  31  N.  W.  Rep.  210.  Another  objection 
is  that  the  requisite  notice  of  the  sale  on  execution  of  the  attached  prop- 
erty was  not  given  by  the  sheriff.  The  statute  (Gen.  St.  Minn.  1878, 
c.  66,  §  318)  expressly  provides  that  the  failure  of  the  sheriff  to  give  the 
required  notice  of  the  sale  of  lands  on  execution  shall  not  affect  the 
validity  of  the  sale,  "either  as  to  third  persons  or  parties  to  the  action." 

It  is  further  objectetl  that  the  proceeding  of  the  attachment  against  L. 
L.  Biglow  gave  the  court  no  jurisdiction  to  enter  judgment  and  sell 
the  lands  of  Lee  L.  Bigelow,  when  there  was  no  appearance  to  tbe  ac- 
tion. The  bill  was  filed  in  the  name  of  Lee  L.  Bigelow,  but  there  is  no 
allegation  or  proof  lliat  that  is  his  name,  nor  is  it  alleged  that  the  at- 
tachment suit  in  the  state  court  was  not  brought  against  him  by  his 
proper  name.  The  cause  of  action  in  the  attachment  suit  was  a  note 
signed  "L.  L.  Bigelow,"  and  the  appellee  proved  that  the  appellant  made 
and  signed  that  note,  and  that  he  was  the  person  sued  in  that  action. 
Having  signed  the  note  by  his  initials,  he  cannot,  at  this  day,  c6\n- 
plain  that  he  was  sued  on  that  note  by  those  initials.  But  if  it  was 
^  irregular  to  sue  him  by  his  initials,  it  was  a  matter  in  abatement  at 
'  the  most,  and  did  not  affect  the  jurisdiction  of  the  court.     The  slight 
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difference  in  the  spelling  of  the  surname  is  not  worthy  of  serious  con- 
sideration, and  vould  not  be  if  the  appellant  had  proved  which  spell- 
ing he  preferred.  The  learned  counsel  for  the  appellant  cited  the  St. 
Paul  City  Directory  in  support  of  the  contention  tliat  "  Big-e-low"  is 
tlie  proper  spelling  and  pronunciation  of  the  appellant's  name,  and  that 
it  is  a  different  name  from  "  Biglow."  On  a  question  of  spelling  and  pro- 
nunciation, we  think  Professor  Lowell  and  Webster's  Dictionary  are 
safer  guides  than  the  City  Directory  of  St.  Paul.  Prof.  Lowell  spells 
the  name  "Biglow,"  (The  Biglow  Papers,)  and  when  it  is  spelled  with 
an  "e"  that  letter  is  obscure  or  mute,  (Webst.  Diet.)  It  is  the  same 
name  in  law,  whether  spelled  with  or  without  the  "e,"and,  if  the  ap- 
pellant did  not  know  this  when  he  read  the  published  summons,  it  was 
because  be  did  not  know  his  own  name  when  he  saw  it. 
The  decree  of  the  circuit  court  is  affirmed. 


Green  r.  City  of  Tacoma  et  at, 

(Circuit  Court,  D.  Washington,  W.  D.    August  10,  1893.) 

Bminekt  Domain — Iixeoal  Takixo— Ejectmbnt. 

Where  a  city  takes  possession  of  private  lands,  and  constructs  a  sti-eetand  street 
railway  thereon,  in  the  absence  of  the  owner  and  without  her  knowledge,  consent, 
or  acijuiosconce,  she  can  tlici-eafter  maintain  an  action  for  the  recovery  thereof, 
notwithstanding  the  public  use. 

At  Law.  Action  by  Lillian  I.  Green  against  the  city  of  Tacoma  and 
others  to  recover  possession  of  land  occupied  as  a  street.  Demurrer  to 
complaint  overruled. 

J.  C.  Slalkup,  for  plaintiff. 

P.  H.  Murray,  City  Atty.,  and  Crmvley  &  Sullivan,  for  defendants. 

Hanford,  District  .Tudge.  In  her  original  complaint  the  plaintiff 
claimed  damages  equal  to  the  value  of  a  strip  of  land  situated  in  the 
city  of  Tacoma,  which  without  her  consent  the  city  has  attempted  to  de- 
vote to  public  use  as  a  street.  Upon  the  authority  of  the  decision  of  the 
supreme  court  of  this  stale  in  GUy  of  Taconui  v.  State,  29  Pac.  Rep.  847, 
this  court  held  that  the  attempt  of  the  city  to  appropriate  the  said  land 
was  without  legal  authority,  that  the  plaintiff"  had  not  been  divested  of 
her  title,  and  therefore  she  could  not  exact  compensation  as  if  she  had 
been  deprived  of  said  property,  and  on  that  ground  sustained  a  demur- 
rer to  said  complaint.  The  plaintiff  then  filed  an  amended  complaint 
setting  up  her  title  to  the  land  as  owner  in  fee,  and  alleging  ouster  and 
wrongful  withholding  of  possession  by  the  city,  and  praying  for  a  judg- 
ment that  she  recover  the  said  premises,  and  for  damages,  including  loss 
of  rents  and  profits,  and  compensation  for  injuries  done  by  grading  the 
street  and  constructing  a  street  railway  therein,  which  acts  of  trespass ' 
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alleged  to  have  been  committed  in  her  absence,  and  without  her 
Ki  >«ledge  or  consent.  The  several  street  railway  companies  joined  with 
tlie  city  as  defendants  now  appear  and  demur  to  said  amended  com- 
plaint on  the  ground  tliat  the  same  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  laws  of  this  state  give  to  an  owner  of  real 
property  who  is  entitled  to  tlie  immediate  possession  thereof  a  right  of 
action  against  any  person  who,  being  in  possession,  holds  the  same 
against  the  owner's  will,  or  who  claims  the  title  to,  or  an  interest  in, 
said  property  adversely  to  such  owner.  And  in  such  action  every  ques- 
tion affecting  the  title  and  right  of  possession  may  be  determined,  and 
the  owner  may  recover  possession  of  the  property,  and  damages.  2  Hill's 
Code,  §  629. 

The  authorities  cited  in  support  of  the  demurrer  are  not  in  point.  In 
the  ease  of  Cincinnati  v.  White,  6  Pet.  431,  the  supreme  court  of  the 
United  States  held  that,  after  the  dedication  of  land  to  public  use  by  an 
equitable  owner,  the  holder  of  the  legal  title  could  not  maintain  eject- 
ment to  recover  it.  This  was  on  the  ground  that  the  plaintiff"  in  an 
ejectment  case  must  have  the  legal  title,  and  also  a  dear  right  of  posses- 
sion. Other  authorities  cited  by  counsel  for  the  defendants  are  cases 
which  were  decided  adversely  to  the  plnintiff"s  therein  on  various  grounds; 
the  decision  in  each  case  being  founded  upon  some  general  and  familiar 
rule  of  law  or  principle  of  equity,  as  in  the  case  of  Railway  Co.  v.  Smith, 
15  N.  E.  Rep.  256,  in  which  the  supreme  court  of  Indiana  held  that  a 
landowner  who  stands  by  and  acquiesces  until  a  railroad  company  ha? 
expended  money,  and  constructed  its  track  across  his  land,  so  that  the 
track  at  that  point  has  become  part  of  its  line,  cannot,  in  a  court  of  eq- 
uity, maintain  an  injunction  suit  against  a  corporation  which  has  suc- 
ceeded to  its  right  and  franchises,  by  purchase  at  foreclosure  sale,  with- 
out notice  of  any  claim  or  objection  on  the  part  of  such  landowner.  In 
the  case  at  bar  the  amended  complaint  does  not  show  that  the  plaintiff" 
has  ever  acquiesced  in  the  construction  of  a  railroad  across  her  property, 
or  stood  by  and  kept  silent  while  the  expenditure  of  money  was  be- 
ing made,  nor  any  facts  from  which  an  estoppel  can  arise.  On  the  con- 
trary, she  allies,  as  if  anticipating  such  a  defense,  that  she  was  not 
present  when  the  trespasses  complained  of  were  committed,  and  not  in- 
formed thereof  until  after  they  were  committed.  Mere  failure  on  the 
part  of  a  landowner  to  constantly  guard  his  premises,  and  warn  intruders 
not  to  trespass  thereon,  cannot  be  sufficient  cause  for  denying  him  a  right 
of  action  to  recover  his  own.     Lewis,  Em.  Dom.  §§  G47,  648. 

Demurrer  overruled. 
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United  States  v.  Baztzb. 

(Ctreutt  Court  of  Appeal*,  Eighih  OtrtuiL    Antctut  9, 1891) 

No.  US. 

Wbit  or  Bbkoii— Tim  of  Svixo  oot  Writ. 

When  a  writ  of  error  from  the  circuit  court  of  appeals  is  allowed  witliln  the  six 
months  fixed  by  the  statute,  (26  St.  at  Large,  p.  828,  {  11,)  but  is  not  actually  issued 
by  the  clerk  until  after  tbe  expiration  thereof,  it  will  be  dismissed,  for,  in  the  le^ 
sense,  a  writ  of  error  is  not  brought  until  it  is  filed  in  the  court  below. 

In  Error  to  tbe  Circuit  Court  of  the  United  States  for  the  District  of 
Minnesota. 

Action  by  George  N.  Baxter  against  the  United  States  to  recover 
moneys  claimed  to  be  due  him  as  district  attorney.  Judgment  for 
plaintiff.  Both  parties  bring  error.  Plaintiff  moves  to  dismiss  defend- 
ant's writ  of  error.     Dismissed. 

Oeorge  N.  Baxter,  for  the  motion. 

Eugene  0.  Hay,  opposed. 

Before  Caldwell  and  Sanborn,  Circuit  Judges,  and  Sbibas,  District 
Judge. 

Sanbobn,  Circuit  Judge,  delivered  tbe  opinion  of  the  court. 

The  judgment  in  this  case  was  rendered  August  31,  1891;  and  while 
tbe  writ  of  error  was  allowed  by  the  acting  circuit  judge,  February  8, 
1892,  it  was,  without  fault  of  the  district  attorney,  not  actually  issued 
until  after  March  6,  1892. 

No  judgment  or  decree  of  the  circuit  court  can  be  reviewed  in  this  court 
upon  writ  of  error  unless  the  writ  is  sued  out  within  six  months  after 
the  entry  of  the  judgment.  26  St.  U.  S.  p.  826,  §  11.  In  Brooka  v. 
Norrii,  11  How.  207,  the  supreme  court,  speaking  by  Chief  Justice 
Taney,  said: 

"The  writ  of  error  is  oot  brought,  in  tbe  legal  meaning  of  tbe  term,  until 
it  is  filed  Sn  the  court  wbicb  rendered  the  judgment  It  is  the  filing  of  the 
writ  which  removes  tbe  record  from  tbe  inferior  to  the  appellate  court,  and 
the  period  of  limitation  must  be  calculated  accordingly. " 

And  in  Scarbarmigh  v.  Pargoud,  108  U.  S.  667,  2  Sup.  Ct.  Rep.  877, 
that  court  expressly  decided  the  very  question  presented  in  this  case, 
and  held  that  where  the  writ  was  allowed  by  the  judge,  but  was  not  ac- 
tually issued  by  the  derk  within  the  time  limited  for  suing  it  out,  the 
writ  must  be  dismissed.  Cumwinga  v.  Jonea,  104  U.  S.  419;  Mtuama  v. 
Cavaxot,  6  Wall.  355,  360.  It  follows  that  the  writ  of  error  in  this  case 
was  not  brought  within  tbe  time  limited  by  law,  and  this  court  ia  with- 
out jurisdiction.     For  this  reason  tbe  writ  is  dismissed. 
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BuEWETT  V.  Front  St.  Cabue  Rt.  Co. 

Feont  St.  Cable  By.  Co.  v.  Blswett. 
(Otreutt  Court  of  Appeals,  ll*ntk  Ctreutt.    Jnlj  16,  ML) 

W  BoKos— Acnox  vox  Psxaitt— Hbasotib  or  Duiaom. 

A  bond  ezeented  by  defendant  to  plaintiff.  In  a  penalty  eqnal  to  the  ralne  of  eer- 
tain  lands  conveyed  by  plaintiff  on  the  same  date,  recited  that  the  land  was 
conveyed  to  an  "assignee"  of  defendant  as  a  part  of  a  bonus  given  to  secure  tbe 
building  of  a  oertaln  cable  railroad,  and  was  conditioned  for  tbe  construction  of 
tHe  road.  The  road  was  not  buUt,  and  tbe  bond  was  sued  on.  Held,  that  the 
whole  penalty  oonld  be  recovered,  as  the  value  of  the  property  was  a  proper  meas- 
ure of  dunages  for  the  breach  of  the  contract.    49  Fed.  Rep.  U6,  alBrmed. 

2.  B«icB — Intsbbst — Wben  Aixowablb. 

Where  the  damages  equal  or  exceed  the  penaltv  of  the  bond,  the  mle  Is  In  favor 
of  allowing  Interest  from  and  after  the  date  of  the  breach;  but  as  the  lots  were 
whoUv  unproductive,  yielding  no  Income,  and  this  faotwaa  expressly  taken  Into 
considerauon  by  the  court  in  disallowing  Interest,  its  finding  was  in  tbe  nature  of 
the  verdict  of  a  jury,  and  should  not  be  disturbed.    49  Fed.  Rep.  136,  affirmed. 

S:  Pakol  Bvidbnob  to  Vast  Wkitins. 

PaKd  evidence  was  not  admissible  to  show  that  the  deed  which  was  delivered  to 
and  purported  to  vest  the  title  anoonditlonally  in  the  assignee  was  not  to  take 
effect  if  the  road  was  not  built  on  aoconnt  of  failnre  to  Mcnre  additional  bonus.  49 
Fed.  Rep.  180,  affirmed. 

4.  PuAsino — Ambndmbrts— DiscKBTioir  or  Coubt. 

Defendant  having  set  up  such  parol  agreement  in  hia  answer,  the  court  sue* 
tained  ademnrrer  thereto,  and  at  the  tnal  allowed  plaintiff  to  amend  his  com- 
plaint by  alleging  that  the  sole  consideration  for  the  conveyance  was  the  bond,  and 
the  sole  consideration  for  the  bond  was  the  conveyance.  Held,  that  tbis  amend- 
ment was  within  the  court's  discretion,  not  being  variant  from  the  recitals  of  the 
bond,  and  could  not  have  prejudiced  defendant,  as  the  evidence  admitted  in  sup- 
port thereof  could  properly  have  been  admitted  under  the  allegations  of  the  plead- 
inga  before  the  amendment. 

CroBB  Errore  to  the  Circuit  Court  of  the  United  States  for  the  District 
ci  Washington,  Northern  Division. 

Action  by  Eidward  Blewett  against  the  Front  Street  Cable  Railway 
Company  on  a  penal  bond.  Jury  waived,  and  trial  to  tbe  court.  Find- 
ings and  judgment  for  plaintiff  for  the  amount  of  the  penalty,  without 
interest.     49  Fed.  Rep.  126.     Both  parties  bring  error.     AfQrraed. 

Bttrke,  8hepard&  Wooda,  {^Thomat  R.  Sfiepard,  of  counsel,)  for  plaintiff. 

Hugha,  Baitings  &  Redman,  {C  C.  Eughet,  of  counsel,)  for  defendant. 

Befon  McKbmba  and  Gilbebt,  Circuit  Judges,  and  Deasy,  District 
Judge. 

Gilbert,  Circuit  Judge.  This  is  a  writ  of  error  to  the  circuit  court 
for  the  state  of  Washington.  Edward  Blewett,  the  plaintiff,  brought  an 
action  against  the  defendant  to  recover  upon  breach  of  a  bond.  The 
complaint  alleges  that  on  November  23, 1889,  the  defendant  executed 
to  plaintiffs  bond  in  the  penal  sum  of  $18,000,  upon  the  condition  fol- 
lowing: 

"The  condition  of  tbe  foregoing  obligation  is  such  that  whereas,  tbe  said 
Edward  Blewett  has  granted  and  conveyed  to  Jacob  Fiirth,  assignee  of  tbe 
Front  Street  Cable  Railway  Company,  the  {oIlowinK  described  property,  [de- 
scribing certain  lots,]  heretofore  deeded  to  Jacob  Furth  as  a  part  of  a  bonus 
given  to  secure  tbe  building  of  the  cable  road  hereinafter  mentioned:  Mow, 
V.61F.QO.10 — 40 
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therefore,  if  the  North  Seattle  Cable  Railway  Company,  a  corporation  organized 
and  existing  under  the  laws  of  the  state  of  Washington,  its  successors  and  as- 
signs, shall,  within  ten  (10)  months  from  the  date  of  these  presents,  construct, 
ready  for  operation,  a  double-track  cable  railway  of  the  same  gauge  as  the 
railway  of  the  Front  Street  Cable  Railway  Company,  and  operate  cars  l>oth 
ways  thereon,  from  the  present  terminus,  [describing  the  line  of  road  to  be 
built,]  then  this  obligation  shall  tie  void,  otherwise  to  be  and  remain  in  full 
force  and  effect. " 

The  complaint  further  alleges  that  on  the  same  date  two  deeds  were 
delivered  from  the  plaintiff  to  Jacob  Furtli,  the  assignee  of  defendant, 
conveying  the  lots  mentioned  in  the  bond  for  an  aggregate  consideration 
recited  therein  of  $18,000,  and  that  there  haa  been  a  total  breach  of 
the  condition  of  the  bond  by  the  defendant,  to  the  plaintiflf's  damage  in 
the  sum  of  $18,000,  with  interest  from  September  24, 1890,  and  costs. 

The  answer,  after  denying  certain  portions  of  the  complaint,  but  ad- 
mitting the  execution  and  delivery  of  the  bond  and  the  deeds,  proceeds 
to  set  up  an  affirmative  defense  in  substance  as  follows:  That  on  or 
about  November  1,  1889,  the  plaintiff,  to  induce  defendant  to  con- 
struct the  cable  railway  mentioned  in  the  bond  and  for  the  benefit  of 
plaintiff's  property,  proixwed  that  if  defendant  would  construct  said 
railway  he  would,  as  a  bonus  for  the  construction  of  the  feme  and  an 
inducement  for  the  operation  thereof,  donate  to  defendant  the  lots  men- 
tioned in  the  bond;  but  that  it  was  understood  and  agreed  that,  if  a 
sufficient  subsidy  could  not  be  obtained  to  warrant  the  constructioft  of 
the  road,  the  same  would  not  be  constructed,  plaintiff  would  donate  the 
lots  mentioned,  and  that  in  pursuance  of  such  agreement  the  plaintiff 
executed  the  deeds  and  delivered  the  same  to  Jacob  Furth,  under  the 
understanding  that  Furth  was  to  hold  said  deeds  in  escrow,  and  should 
not  deliver  the  same  to  defendant  until  defendant  had  constructed  and 
put  in  operation  the  railway,  and,  in  case  of  failure  therein,  then  the 
said  Furth  was  to  reconvey  the  lots  to  plaintiff,  and  diefendant  should 
be  exonerated  from  any  claim  or  demand.  That  in  pursuance  of  such 
agreement  t!ie  defendant  executed  the  bond,  and  at  the  time  of  deliver- 
ing the  same  to  plaintiff  it  was  expressly  agreed  that,  if  defendant 
should  be  unable  to  secure  sufficient  subsidy  as  above  set  forth,  then  the 
bond  should  be  null  and  void,  and  of  no  binding  force  upon  defendant. 
That  the  defendant  was  unable  to  procure  sufficient  subsidy,  and  accord- 
ingly, on  October  1,  1890,  Jacob  Furth  tendered  a  reconveyance  of  the 
lots,  but  plaintiff  refused  to  accept  the  same;  and  that  said  Furth  has 
always  been  ready  to  reconvey  the  same  since  said  time,  but  the  plain- 
tiff refuses  to  accept  the  same.  A  demurrer  to  this  affirmative  defense 
was  sustained.  On  the  trial  the  plaintiff  was  allowed  to  amend  bia 
complaint  by  adding  an  allegation  to  the  effect  that  the  true  and  only 
actual  consideration  of  the  deeds  was  the  making  and  delivery  of  the 
bond,  and  the  actual  consideration  of  the  bond  was  the  making  and  de- 
livery of  the  deeds,  and  that  the  delivery  of  all  the  instruments  was 
simultaneous.  The  cause  was  tried  before  the  court  without  a  jury,  and 
the  findings  of  the  court  were  made  in  favor  of  plaintiff,  assessing  his 
damages  at  $18,000.     Both  parties  have  sued  out  writs  of  error,  the 
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plaintiff  assiguing  as  error  the  refusal  of  the  court  to  allow  interest  upon 
the  amount  fixed  as  damages  in  the  l)ond,  the  defendant  making  three 
principal  assignments  of  error:  First,  error  in  sustaining  the  demurrer 
to  it£  affirmative  defense;  $ec<md,  error  in  construing  the  penal  sum 
named  in  the  bond  to  be  liquidated  damages,  and  adopting  the  same  as 
the  measure  of  defendant's  liability  to  plaintiff;  third,  error  in  allowing 
plaintiff  to  amend  his  complaint  as  above  mentioned. 

The  first  question  to  be  considered  is  whether  there  was  error  in  sus- 
taining the  plaintiff's  demurrer  to  the  affirmative  defense.  This  defense 
as  pleaded  contains  inconsistent  averments.  It  assumes  that  Furth 
could  occupy  the  position  of  grantee  in  the  deeds,  and  at  the  same  time 
hold  the  deeds  jn  escrow.  It  also  fails  to  show  that  Furth  was  a  party 
to  tlie  understanding  therein  set  forth,  or  agreed  to  be  bound  by  its 
terms.  Viewed  in  the  most  favorable  light  that  can  be  claimed  for  it, 
it  can  only  be  regarded  as  an  attempt  to  vary  the  terms  of  the  bond  by, 
proving  the  existence  of  a  contemporaneous  oral  understanding.  The 
bond  recites  that  the  lots  have  been  granted  and  conveyed  to  Jacob 
Furth,  "assignee"  of  defendant.  The  affirmative  defense  attempts  to 
say  that  the  deeds  to  Furth  were  delivered  to  him  in  escrow,  to  be  b}' 
him  delivered  to  the  company  upon  a  certain  contingency,  on  the  fail- 
ure of  which  the  lots  were  to  be  reconveyed  to  the  plaintiff.  The  bond 
provides  that  the  penalty  therein  fixed  shall  be  incurred  upon  the  fail- 
ure of  the  company  to  construct  and  operate  the  road  within  10  months 
from  date.  The  oral  understanding  would  deny  this,  and  in  its  stead 
would  prove  that  the  bond,  altliough  sealed  and  delivered,  was  not  to 
take  effect  or  operate  as  a  bond  unless  sufficient  subscriptions  were  se- 
cured to  justify  the  enterprise  named  in  the  bond.  Counsel  for  defend- 
ant contends  that  the  true  meaning  of  this  pleading  is  that  Furth  was 
to  hold  the  title  to  the  lots  in  trust,  and  that  the  court  should  so  con- 
strue it.  This  construction  would  not  only  be  a  departure  from  the  rule 
of  construction  of  pleadings,  but,  if  adopted,  would  not  alter  the  efl'ect 
of  the  pleading.  The  objection  that  it  contradicts  the  terms  of  the  writ- 
ten contract  would  in  no  degree  be  obviated.  There  is  no  allegation 
here  of  fraud,  accident,  or  mistake  in  executing  the  bonds  or  the  deeds, 
or  in  delivering  the  same,  and  this  case  does  not  fall  within  any  of  the 
exceptions  under  which  evidence  of  a  contemporaneous  parol  agreement 
or  understanding  may  be  admitted  to  alter,  contradict,  or  vary  the  terms 
of  the  written  instruments;  and  there  was  no  error  in  sustjtining  the  de- 
murrer. 

Neither  do  we  find  any  error  in  the  second  assignment.  It  is  stipu- 
lated that  the  lots  were  worth  $18,000.  The  deeds  recite  that  sum  as 
the  consideration  of  their  conveyance.  The  bond  fixes  -that  amount  as 
the  penalty  in  case  of  breach.  The  breach  was  total.  The  lots  were 
still  worth  $18,000.  The  plaintiff  could  not  compel  their  reconveyance 
to  him.  If  the  offer  of  Jacob  Furth  to  reconvey  has  any  effect,  it  is  to 
admit  that  the  value  of  the  lots  was  the  measure  of  plaintiff's  damages. 
It  is  true  the  bond  by  its  language  does  not  declare  that  $18,000  shall 
be  deemed  liquidated  damages  in  case  of  breach.     This  omission,  al- 
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though  a  strong  circumstance,  is  not  a  controlling  consideration  in 
construing  the  bond.  The  court  may  construe  the  penalty  as  liqui- 
dated damages  in  cases  where  the  parties  have  not  so  nominated  it.  The 
construction  will  depend  upon  the  intention  of  the  parties,  to  be  ascer- 
tained from  the  whole  tenor  and  subject  of  the  agreement.  C!onsidering 
the  circumstances  under  which  this  bond  was  made,  the  objects  to  be 
accomplished,  and  the  purpose  of  the  conveyances,  together  with  the 
difficulty  of  computing  the  actual  damage  upon  any  other  hypothesis, 
there  is  strong  reason  for  holding  that  the  parties  to  this  agreement,  by 
fixing  the  value  of  the  lots  as  the  penalty  in  the  bond,  intended  thereby 
to  liquidate  the  damages  in  case  of  total  breach  of  the  conditions  of  the 
bond.  But  it  is  not  necessary  to  hold  that  the  penal  sum  is  liquidated 
damages.  The  evidence  proved  that  $18,000  was  the  true  measure  of 
the  plaintiff's  damage.  What  benefit  he  might  have  derived  from  the 
completion  and  operation  of  the  road  does  not  appear,  but  it  does  clearly 
appear  that  the  loss  he  suffered  was,  at  least,  the  full  value  of  the  prop- 
erty he  had  conveyed  away,  and  for  which  he  had  received  nothing  in 
return. 

The  permission  to  amend  the  complaint,  which  is  assigned  as  error, 
was  a  matter  within  the  discretion  of  the  court.  The  amendment  could 
not  prejudice  the  defendant.  The  new  allegations  thus  introduced  were 
not  variant  from  the  recitals  of  the  bond  and  deeds.  The  evidence  which 
was  offered  to  sustain  them  would  have  been  properly  admitted  under 
the  pleadinjis  before  the  amendment  was  made. 

It  remains  to  be  considered  whether  there  was  error  in  not  allowing 
the  plaintiff  interest  in  addition  to  the  amount  found  due  him  as  dam- 
ages. It  is  conceded  that  $18,000  is  the  limit  of  the  damages  that  plain- 
tiff can  recover,  but  it  is  claimed  that,  inasmuch  as  that  amount  became 
due  to  the  plaintiff  immediately  upon  breach  of  the  bond,  he  should  re- 
cover interest  upon  it  from  that  date,  or  at  least  from  the  commence- 
ment of  the  suit.  The  weight  of  American  authority  is  in  favor  of  al- 
lowing interest  beyond  the  penalty  from  and  alter  the  date  of  the  breach, 
in  all  cases  where  the  damages  equal  or  exceed  the  penal  sum.  It  is  al- 
lowed, not  as  additional  damages  for  the  breach,  but  as  damages  for 
wrongfully  withholding  a  payment  that  has  become  due.  In  this  aise, 
however,  the  court  below,  in  refusing  to  allow  interest,  expressly  took 
into  consideration  the  fact  that  the  lots  which  the  plaintiff"  had  conveyed, 
and  for  the  value  of  which  he  obtained  judgment,  were  and  are  wholly 
unproductive,  yielding  no  income,  and,  the  finding  of  the  court  upon 
the  amount  of  damages  being  in  the  nature  of  the  verdict  of  a  jury,  we 
are  indisposed  to  disturb  it.     The  judgment  is  affirmed. 
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Uhitbd  States  v.  Dalles  Moitabt  Boao  Co.  «(  oL 
(Olreutt  Court  of  AppeaU,  ZTinth  OtreuiL    July  18, 1809.) 

I.  ■qoiTT— PuuB— Rbpuoations— Son  to  Tobvbit  Lanb  Okamts. 

Aol  Cong.  Feb;  25, 1867,  grranted  certain  lands  to  the  state  of  Oregon  to  aid  In  the 
conatmction  of  a  miUtarr  road,  and  authorized  the  sale  of  the  lands  on  the  oertlfl- 
oate  of  the  governor  of  the  stats  that  the  road  was  completed.  The  state  granted 
the  lands  to  a  road  company,  and  thereafter  the  governor  Issaed  the  required  oer- 
ttflcate,  and  the  lands  were  sold.  Subsequently,  in  pursuance  of  Act  Ck>ng.  March 
S,  1889,  (35  St.  at  Laree,  8S0,)  a  suit  was  brought  to  declare  the  forfeiture  of  ths 
lands  on  the  ground  that  the  road  was  never  built  as  required  by  the  act  of  oon- 
gress,  and  that  the  governor's  certificate  was  procured  by  fraud.  Defendant*  filed 
two  pleas,  supported  by  answer:  (1)  That  the  issuanoe  of  the  oertifioate  was  with- 
out any  fraud  on  the  part  of  the  road  company;  and  (2)  that  defendants  were  bona 
flde  purchasers  without  notice  of  the  alleged  fraud.  The  circuit  court  held  these 
pleas  sufficient  in  law,  and  dismissed  tiie  bill.  On  appeal  to  the  supreme  court, 
this  decree  was  reversed,  the  court  holding  that  the  government  was  entitled  to 
file  replications  to  the  pleas,  and  saying  that  "congress Intended  a  full  and  legal  in- 
vestigation of  the  facts,  and  did  not  intend  that  vie  important  interesta  involved 
should  be  determined  upon  the  untested  allegations  of  the  defendants. "  Bubsa- 
qnently  replications  were  filed  to  the  pleas.  Held,  that  the  case  was  thereafter  to 
be  tried  on  Uie  issues  raised  by  the  pleas,  and,  if  defendants  were  found  to  tie 
bona  >I(I«  purchasers,  the  bill  should  be  dismissed,  irrespective  of  the  questionaof 
the  building  of  the  road,  or  of  fraud  in  (Obtaining  the  governor's  oertifioate. 

t,  Baks— BviDBXcn— Bona  Fidx  Pubohasbbs. 

Bvidence  that  the  governor's  certificate  of  the  completion  of  the  road  was  pro- 
cured by  fraud  was  inadmissible,  when  such  fraud  was  not  shown  to  have  been  com- 
mitted by  the  road  company  or  its  grantees,  or  any  one  acting  in  its  or  their  beludf, 
or  that  either  had  any  knowledge  thereof. 

ll  liiMTt  OsiLNTS — FoRFKiTURB— Evidence. 

The  act  of  congress  having  determined  that  the  lands  might  be  sold  on  the  gov- 
ernor's certificate  of  the  completion  of  the  road,  and  the  subsequent  act  of  1874  (18 
St.  at  I<arge,  80)  having  authorized  the  issuance  of  patents  upon  the  same  evi- 
dence, l>o?u(  fld«  purchasers  from  the  road  company  had  a  right  to  rely  on  such  oer- 
tiflcatis,  and,  in  the  absence  of  any  fraud  or  notice  of  fraud,  evidence  that  the  road 
was  never  in  fact  constructed  as  required  by  the  act  was  immaterial 

4.  Samb— MiuTABT  Road— Cebtificatb  of  Completion. 

The  act  of  1867  provides  that  such  lands  may  be  sold  in  quantities  not  esceediag 
SO  sections,  "when  the  governor  of  said  state  shall  certify  to  the  secretary  of  the 
interior  that  10  oonUnuons  miles  of  said  road  are  completed,  and  so  on,  from  time 
to  time,  until  said  road  shall  be  completed. "  Held,  that  the  fact  that  the  govern- 
or's certificat*  was  not  given  until  the  whole  road  was  completed  did  not  affect  its 
▼alidity. 

t.  Bahb. 

The  certificate  of  the  governor  that  he  liad  "made  a  careful  examination  of  the 
said  road  since  its  completion,  and  that  the  same  is  built  in  all  respects  as  required 
by  the  above-recited  acts,"  was  a  sufficient  certificate  that  the  road  had  been  "con- 
structed and  completed.  ** 

fc  8avb— Bona  Pidb  Poxohabbbs— Notiob. 

The  fact  that  the  governor's  certificate  of  the  completion  of  the  road  was  dated 
only  about  eight  months  after  the  date  of  tho  state  act  granting  the  lands  to  the 
road  company  was  not  sufficient  to  put  a  purchaser  from  the  road  company  on  in- 
quiry, since  there  was  nothing  to  Show  that  the  work  may  not  have  been  com- 
menced before  the  date  of  such  grant. 

T.  BaMB — DeBD — BOKA  VlDB  PURCHASBKS. 

In  asDit  by  the  United  States  to  forfeit  certain  lands  granted  In  aid  of  a  military 
road,  defendants  claimed  to  be  bona  fide  purchasers  under  a  deed  which  declared 
that  the  road  company  "does  hereby  alien,  relee»e,  grant,  bargain,  sell,  and  convey  " 
to  the  grantee,  "bis  heirs  and  assigns,  the  undivided  one  half  of  all  the  right,  title, 
and  interest"  of  the  grantor  "in  and  to  all  the  lands  lying  and  being  in  tbo  state  of 
Oregon,  granted  or  intended  to  be  granted  to  the  state  of  Oregon  by  the  act  of  con- 
gress approved  July  2, 18W,  •  •  •  and  granted  by  the  state  of  Oregon  "  to  the 
grantor  by  Act  Or.  Oct  24,  1864,  "and  the  nndividad  one  half  of  the  right,  tiUe, 
and  interest"  of  the  grantor  "to  said  grant  of  land  under  the  several  aote  aforesaid, 
whether  listed  and  approved  or  otherwise,  also  the  undivided  one  half  of  all  future 
right,  title,  and  interest,  claim,  property,  and  demand, "  which  the  grantor  "in«y 
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atsnjtimo  hereafter  acquire  to  any  lands  by  virtue  of  any  further  compliance  with 
the  requirements  of  said  acts  of  congress,  together  with  the  hereditaments  and  ap- 
purtenances; •  •  •  to  have  ana  to  hold  the  lands  hereby  granted  unto"  the 
grantee,  "his  heirs  and  assigns,  forever.  "  UeM,  that  this  deed  shows  ao  Intent  to 
grant  the  lands  themselves,  and  not  merely  any  interest  which  the  grantor  may 
have  ttierein,  and  hence  that  it  is  not  a  mere  quitclaim,  such  as  deprives  the  gran- 
tee of  the  right  to  rely  upon  the  plea  of  an  innocent  purchase  for  value.  17.  S.  v. 
Califnniin  &  Oregon  Land  Co.,  49  Fed.  Kep.  496,  followed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District  of 
Oregon.     Affirmed. 

F.  P.  Mays,  U.  S.  Atty.,  and  A.  H.  Tannery  for  appellant. 

James  K.  Kelly  and  A.  L.  Prazer,  for  appellees. 

Before  Gilbert,  Circuit  Judge,  and  Uawley  and  Morrow,  District 
Judges. 

Hawley,  District  Judge.  This  is  a  bill  in  equity  instituted  by  the 
United  States,  in  pursuance  of  the  act  of  congress  of  March  2, 1889,  (25 
U.  S.  St.  850.)  to  procure  a  decree  of  forfeiture  of  all  lands  granted  by 
congress  to  the  state  of  Or^on  to  aid  in  the  construction  of  a  military 
wagon  road  from  Dalles  city,  on  the  Columbia  river,  to  Ft.  Boise,  on 
the  Snake  river,  (14  U.  S.  St.  p.  409,)  on  the  ground  that  the  terms 
and  conditions  of  the  grant  have  not  been  complietl  with,  and  that  the 
certificate  of  the  governor  of  Oregon,  xipon  which  patents  were  issued 
for  a  portion  of  said  lands,  was  procured  through  fraud.  The  act  grant- 
ing said  lands,  among  other  things,  provided: 

"That  said  road  stiall  be  co'nslructed  with  such  width,  gnidation,  and 
bridges  as  to  permit  of  its  regular  use  aa  a  wagon  road,  and  in  such  other 
special  manner  as  the  state  of  Oregon  niiiy  prescribe."    Section  3. 

"Tliat  lands  hereby  granted  to  said  state  shall  be  disposed  of  only  in  tlie 
following  manner,  that  is  to  say:  When  the  governor  of  said  sUite  shall  cer- 
tify to  the  secretary  of  theinterior  that  ten  continuous  miles  of  said  road  are 
completed,  then  a  quantity  of  the  land  hereby  granted,  not  to  exceed  thirty  sec- 
tions, may  be  sold,  and  so  on,  from  time  to  tiioe,  until  said  road  shall  be  com- 
pleted; and,  if  said  road  is  not  completed  within  five  years,  no  further  sales 
shall  be  made,  and  the  lands  remaining  unsold  shall  revert  to  the  United 
States."    Sections. 

The  legislature  of  the  state  of  Oregon,  on  October  20. 1868,  passed  an 
act  granting  the  said  lands  to  the  Dalles  Military  Road  C»impany,  for  the 
same  purpose,  and  upon  the  conditions  and  limitations  prescribed  in 
the  act  of  congress.     St.  Or.  1868,  3. 

On  June  23,  1869,  the  governor  of  Oregon  gave  the  following  cer- 
tificate: 

"I,  George  L.  Woods,  governor  of  the  state  of  Oregon,  do  hereby  certify 
that  this  plat  or  map  of  the  Dalles  military  road  lias  been  duly  filed  in  ray 
office  by  the  Dalles  Military  Road  Company.  hiuI  shows,  in  connection  with  the 
public  surveys,  as  far  as  said  public  surveys  are  completed,  the  location  of  the 
line  of  route  as  actually  surveyed,  and  upon  which  tbeir  road  is  constructed, 
in  accordance  with  the  requirements  of  an  act  of  congress  approved  Febru- 
ary 25,  1867,  entitled  ■  An  act  granting  lands  to  the  stale  of  Oiregron,  to  aid  iu 
the  construction  of  a  military  wagon  road  from  Dalles  city,  on  tlie  Columbia 
river,  to  Ft.  Boise,  on  the  Snake  river.'  and  with  the  act  of  the  legislative 
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assembly  of  Uie  state  of  Oregon  approved  October  20,  1868,  entitled  '  An  act 
donating  certain  lands  to  Dalles  Military  Koad  Company.'  I  further  certify 
that  I  have  oMde  a  careful  examination  of  said  road  since  its  completion,  and 
that  the  same  is  built  in  all  respects  as  required  by  the  said  above-recited  acts, 
and  that  said  road  is  accepted.    *    •    *  Geo.  L.  Woods." 

On  May  31,  1876,  the  Dalles  Military  Road  Company  sold  and  con- 
veyed the  lands  granted  by  said  acta  of  congress  and  the  state  of  Oregon 
to  Edward  Martin  for  the  sum  of  $125,000.  The  deed  conveying  this 
land  was  a  bargain  and  sale  deed.  By  divers  deeds  of  like  character, 
by  and  through  various  other  parties,  the  lands  were  thereafter  con- 
veyed to  the  defendant  the  Eastern  Oregon  Land  Company. 

In  October,  1889,  the  circuit  court,  in  considering  the  exceptions  of 
defendants  to  certain  portions  of  the  bill,  properly  held  (1)  that  the 
acts  of  congress  and  of  the  state  of  Oregon  constituted  the  entire  statu- 
tory contract  with  the  Dalles  Military  Road  Company,  and  that  the 
statute  of  Oregon  approved  October  14,  1862,  relative  to  the  constric- 
tion of  roads  by  private  corfwrations,  having  been  passed  without  any 
reference  to  this  specific  grant,  did  not  in  any  nmuner  affect  the  question 
as  to  whether  or  not  the  road  had  been  constructed  in  the  manner  and 
within  the  time  prescribed  by  the  act  of  congress;  (2)  that  there  not  be- 
ing anything  in  either  of  the  acts  granting  this  land  requiring  the  road 
company,  or  any  person  claiming  under  it^  to  maintain  the  road  after  it 
had  been  completed  and  accepted  by  the  government  in  accordance  with 
the  provisions  of  said  acts,  without  any  fraud,  or  notice  of  any  fraud,  to 
vitiate  the  acceptance,  the  rights  of  the  Dalles  Military  Road  Company, 
and  those  claiming  under  it,  vested  irrevocably  upon  such  acceptance 
against  the  United  States.  U.  S.  v.  Daik»  MUitary  Road  Co.,  40  Fed. 
Rep.  114. 

The  defendants  Henarie,  Martin ,  and  the  Eastern  Oregon  Land  Com- 
pany, by  leave  of  the  court,  filed  two  pleas  to  the  bill,  supported  bj'  an 
answer:  (1)  That  the  issuance  of  the  certificate  of  the  completion  of 
the  road  by  the  governor  was  without  any  false  or  fraudulent  repre- 
sentation on  the  part  of  the  Dalles  Military  Road  Company,  or  any  one 
in  its  interest  or  behalf;  (2)  that  the  defendants  purchased  the  lands  in 
question  in  good  faith,  for  a  valuable  consideration,  without  notice  of 
any  fraud.  These  pleas  were  set  down  for  argument  as  to  their  suffi- 
ciency. The  court  held  that  both  pleas  were  sufficient  in  law,  and  dis- 
missed the  bill,  without  giving  the  United  States,  as  complainant,  any 
opportimity  to  reply.  U.  S.  v.  Dalks  MUitary  Road  Co.,  41  Fed.  Rep. 
493.  An  appeal  was  thereupon  taken  to  the  supreme  court  of  the 
United  States,  and  the  court,  after  giving  a  detailed  statement  of  the 
facts  and  discussing  certain  futures  of  the  case,  said  that  "the  decree 
must  be  reversed  in  so  far  as  it  dismisses  the  bill,  and  the  case  be  re- 
manded to  the  circuit  court,  with  a  direction  to  allow  the  plaintiff  to  re- 
ply to,  and  join  issue  on,  the  pleas."  U.  S.  v.  DaUe8  Military  Road  Co., 
140  U.  S.  599, 11  Sup.  Ct.  Rep.  988. 

When  the  case  came  back  a  decree  was  regularly  entered  as  directed 
by  the  supreme  court,  and,  in  due  time,  replications  to  said  pleas  were 
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filed.  Thereafter,  by  leave  of  the  court,  both  pleas  were  amended  by 
setting  out  more  specifically  the  facts  upon  which  said  pleas  were  based. 
The  first  alleges,  among  other  things,  that  the  governor  of  Or^on,  "with- 
out any  false  or  fraudulent  representations  having  at  any  time  been  made 
to  him  by  the  officers,  stockholders,  or  agents  of  the  Dalles  Military 
Road  Company,  or  any  other  person  or  persons  in  its  or  their  interest, 
and  without  any  one  or  more  of  them  having  falsely  or  fcaudulcnily  in- 
duced him  to  certify  that  the  road  of  said  company  was  constructed  in 
accordance  with  law,  on  the  23d  day  of  June,  1869,  issued  in  favor  of 
said  company"  tlie  certificate  heretofore  quoted  in  full.  It  further  al- 
leges the  sale  of  the  road  to  Edward  Martin  for  a  valuable  consideration, 
and  from  Edward  Martin  and  others  to  the  Eastern  Oregon  Land  Com- 
pany. The  second  plea  sets  out  the  issuance  of  the  certificate  by  the 
governor;  the  withdrawal  from  sale  of  the  lands  by  the  commissioner  of 
the  general  land  office  on  the  18th  of  September,  1869;  the  act  of  con- 
gress approved  June  18,  1874,  "autliorizing  the  issuance  of  patents  fot 
lands  granted  to  the  state  of  Oregon  in  certain  cases,"  (18  St.  U.  S.  p.  80;) 
allies : 

"That  Edward  Martin,  then  a  resident  of  San  Francisco,  in  the  state  of 
California,  placing  conQdence  in  the  truth  of  the  certificate  of  the  governor 
of  the  state  of  Oregon  *  *  «  that  the  said  road  had  been  duly  constructed 
according  to  the  requirements  of  the  said  act  of  congress;  *  *  *  and  also 
placing  confidence  in  the  order  of  the  commissioner  of  the  general  land  oflBce, 
*  *  •  withdrawing  the  said  lands  from  sale  In  favor  of  the  Dalles  Mili- 
tary Road  Company;  and  also  believing  that  the  said  act  of  congress  approved 
June  18,  1874,  would  be  carried  into  effect  by  issuance  of  patents  to  Dalles 
Military  Boad  Company  for  all  of  said  lands, — did,  on  the  Slst  day  of  May, 
1876,  purcjiase  in  good  faith,  for  a  valuable  consideration,  *  *  *  all  the 
lands  embraced  in  the  grant  to  said  company,  except  such  portions  thereof  as 
had  been  previously  sold  by  it;  that  previous  to  the  time  of  paying  the  sum 
of  8125,000  purchase  money,  and  receiving  said  deed,  the  said  Edward  Mar- 
tin had  no  notice  of  any  failure  on  part  of  the  Dalles  Military  Itoad  Company 
to  construct  and  complete  the  said  road,  in  accordance  with  the  requirements 
of  said  act  of  congress  approved  February  25,  1867,  and  be  had  no  reason  to 
believe  that  the  same  was  not  constructed  in  accordance  with  the  said  act  of 
congress,  but,  on  the  contrary,  he  was  informed  and  believed  that  said  road 
bad  been  constructed  with  such  width,  gradation,  and  bridges  as  to  permit  of 
its  regular  use  as  a  wagon  road;  that  thereupon  the  said  Edward  Martin  be- 
came and  was  the  bona  flde  purchaser,  for  a  valuable  consideration,  of  all 
said  lands  then  owned  by  the  Dalles  Military  Road  Company,  which  were  then 
conveyed  to  him  by  said  corporation." 

The  plea  then  alleges  the  «ale  of  certain  interests  in  said  lands,  and  the 
various  mesne  conveyances  made  at  different  times  without  notice  of  any 
fraud,  and  that  the  Eastern  Or^on  I^nd  Company  now  holds  the  legal 
title  to  all  the  said  lands  granted  by  the  act  of  congress,  except  such  as 
have  heretofore  been  sold  to  other  parties. 

When  the  case,  upon  these  pleas,  was  called  before  the  examiner,  the 
United  States  introduced  a  witness,  by  whom  they  offered  to  prove  that 
the  road  had  not  been  constructed  or  completed  as  required  by  law. 
The  defendants  objected  to  this  character  of  testimony,  upon  the  ground 
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that,  the  burden  of  proof  to  establish  the  truth  of  tlie  pleas  being  on  the 
defendants,  they  should  first  be  allowed  to  introduce  their  testimonj', 
and  upon  the  further  ground  that  testimony  as  to  the  construction  or 
nonconstruotion  of  the  road  was  not  pertinent  to  the  issues  raised  by  the 
pleas  and  replication.  The  objection,  having  been  certified  to  the  court, 
was  sustained.  After  the  testimony  for  the  defendants  was  completed, 
the  United  States  again  offered  to  prove  that  the  road  had  never  been 
constructed,  and  that  the  certificate  of  the  governor,  certifying  to  its 
completion,  was  procured  by  fraud  and  false  representations.  Defend- 
ants thereupon  objected  to  any  testimony  being  given  as  to  the  noncon- 
struction  of  the  road,  on  the  ground  that  it  was  immaterial,  and  not  per- 
tinent to  any  issues  raised  by  the  pleas,  and  objected  to  any  testimony 
offered  as  to  fraud  and  false  representations  being  used  to  procure  the 
governor's  certificate,  for  these  reasons,  unless  it  was  first  shown,  or  was 
intended  to  be  shown,  that  the  fraud  or  false  representations  were  made 
or  used  by  the  defendant  the  Dalles  Military  Road  Company,  its  officers, 
stockholders,  or  agents,  or  by  some  one  for  it  or  in  its  behalf.  These 
objections  were  likewise  sustained  by  the  court. 

The  Dalles  Military  Road  Company  and  James  K.  Kelly,  its  presi- 
dent, and  C.  N.  Thornbury,  its  secretary,  on  October  25,  1889,  filed 
their  separate  answer  to  each  and  every  paragraph  of  the  bill,  and  there- 
in alleged  that  the  road  was  constructed,  in  all  respects,  as  required  by 
law,  without  any  fraud,  and  gave  at  great  length  the  particular  manner 
and  time  of  its  construction  and  completion.  They  affirmatively  allege, 
among  many  other  things,  that  in  Mardh,  1S69,  the  Dalles  Military  Road 
Company  "had  a  continuous  road  from  Dalles  city,  on  the  Columbia 
river,  to  Ft.  Boise,  on  the  Snake  river,  over  which  teams  of  eight  or  ten 
horses  or  mules  or  five  yoke  of  oxen  could  and  did  pass  over  the  entire 
length  of  said  road,  *  *  *  hauling  as  much  as  five  tons  of  freight 
at  a  load;  that  it  was  constructed  with  such  width,  gradation,  and  bridges 
as  to  permit  of  its  regular  use  as  a  wagon  road;"  that  the  go*'eruor  of 
Oregon  at  the  time  of  the  execution  of  his  certificate  well  knew  from  an 
examination  made  by  him,  "and  by  good  and  sufficient  proof  from  reli- 
able persons  examined  by  him,  that  the  said  road  was  constructed  in  all 
respects  as  required  by  the  act  of  congress,"  and  was  fairly  accepted  by 
him;  that  the  road  was  so  constructed  as  to  permit  the  transportation  of 
property,  troops,  and  mails  of  the  United  States  over  the  same,  and 
*  *  *  was  so  used  when  said  road  was  accepted  by  the  governor." 
No  replication  was  ever  filed  to  this  answer,  and  on  November  27, 189 1 , 
the  court,  upon  motion  of  defendants'  counsel,  dismissed  the  bill  as  to 
said  defendants,  under  the  provisions  of  equity  rules  61  and  66,  for  failure 
of  complainant  to  file  a  replication.  Thereafter  complainant  moved  the 
court  to  set  aside  said  order  of  dismissal,  on  the  ground,  among  others, 
that  the  reply  filed  to  the  pleas  of  the  other  defendants  was  a  sufficient 
replication  to  said  answer,  and,  if  not,  that  leave  be  granted  to  file  a 
replication  nunc  pro  tunc,  which  motion  was  denied.  On  December  7, 
1891,  the  pleas  of  the  defendants  the  Eastern  Oregon  Land  Company, 
Henarie,  and  Martin  came  up  for  hearing,  and  the  court  held  that  the 
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pleas  were  sustained  by  tlie  evidence,  and  disnaissed  the  bill  as  to  said 
defendants.  From  the  orders  of  the  court  dismissing  the  bill,  complain- 
ant appeals  to  this  court. 

This  case  in  nearly  all  of  its  essential  features  presents  precisely  the 
same  questions  that  were  decided  by  this  court  in  U.  S.  v.  California  & 
Oregon  Land  Co.,  49  Fed.  Rep.  496,  and  upon  the  authority  of  that  case 
the  judgment  of  the  circuit  court  should  be  affirmed.  But  inasmuch  as 
the  questions  involved  are  claimed  to  be  of  vital  importance  to  many 
persons  in  Oregon  who  have  settletl  in  that  portion  of  the  state  where 
the  lands  granted  are  located,  and  at  whose  instance  the  authority  of 
congress  was  obtained  to  institute  this  suit,  as  well  as  of  great  interest 
to  the  parties  to  the  suit,  we  have  deemed  it  proper  to  more  fully  state 
the  facts,  and  to  again  review,  more  in  detail,  some  of  the  various  legal 
propositions  that  have  been  so  ably  and  thoroughly  discussed  by  the 
respective  counsel  in  both  cases.  There  is  really  but  one  question  in- 
volved in  this  case,  viz.,  are  the  pleas  sustained  by  the  evidence?  It  is, 
however,  contended  that  the  act  of  congress  authorizing  this  suit  to  be 
brought  required  a  full  and  complete  investigation  of  all  the  facts  pre- 
sented by  the  bill,  and  that  the  decision  of  the  supreme  court  in  this 
case  recognized  that  right  when  it  reversed  the  decision  of  the  circuit 
court. 

It  is  true  that  the  act  of  congress  authorized  the  suit  to  be  brought — 

"To  determine  the  questions  of  the  reasonable  and  proper  completion  of 
said  roads  in  accordance  with  the  terms  of  tlie  granting  acts,  either  in  whole 
or  in  part,  the  legal  effect  of  the  several  certificates  of  the  governors  of  the 
state  of  Oregon  of  the  completion  of  said  roads,  and  the  right  of  resumption 
of  such  granted  lands  by  the  United  States,  and  to  obtain  judgments,  which 
the  court  is  hereby  authorized  to  render,  declaring  forfeited  to  the  United 
Slates  all  such  lands  *  *  *  which  were  not  constructed  in  accordance 
with  requirements  of  the  granting  acts,  and  setting  aside  patents  which  have 
issued  for  any  such  lands,  saving  and  preserving  the  rights  of  all  bona  fide 
purchasers  of  either  of  said  grants,  or  of  any  portion  of  said  grants,  for  a 
valuable  consideration,  if  any  such  there  be."    25  St.  U.  S.  p.  851. 

The  object  of  this  act  was  to  have  a  hearing  in  the  courts  upon  all 
the  legal  issues  that  might  be  presented  by  the  pleadings.  As  was  said 
by  the  supreme  court: 

"It  IS  manifest  that,  although  the  act  says  that  suits  are  to  be  tried  and 
adjudicated  in  like  manner  and  by  the  same  principles  and  rules  of  juris- 
prudence as  other  suits  in  equity,  congress  intended  a  full  and  legal  in- 
vestigation of  the  facts,  and  did  not  intend  that  the  important  interests 
involved  should  t>e  determined  upon  the  untested  allegations  of  the  defend- 
ants." U.  S.  V.  Dalles  Military  Koad  Co.,  140  U.  S.  631.  U  Sup.  Ct.  Rep. 
988. 

The  issues  raised  by  tlie  pleas  should  be  tried.  The  United  States 
was  entitled  to  file  a  replication  thereto;  was  entitled  to  have  all  the 
facts  having  any  legitimate  bearing  upon  the  truth  or  falsity  of  the  pleas 
determined  l)y  the  courts;  and  the  court  erred  in  dismissing  the  bill 
without  allowing  the  United  States  to  have  such  a  hearing.  The  deci- 
sion of  the  supreme  court  is  unquestionably  correct,  and  it  has  been 
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•trictly  followed  by  the  circuit  court  in  thig  <ase.  The  merits  of  the  pleas 
have  been  investigated.  The  decision  of  the  supreme  court  recognized 
the  sufficiency  and  validity  of  the  pleas.  This  is  manifest  from  the 
language  of  the  opinion: 

"We  are  of  opinion  that  the  circuit  court  erred  in  not  permittiug  the 
plaintiffs  to  reply  to  the  pleas,  and  in  dismiBsing  the  biU  absolutely.  It  is 
provided  by  rule  33  of  the  rules  of  practice  in  equity  that  the  plaintiff  may 
■et  down  a  plea  to  be  argued,  or  may  take  issue  upon  it.  This  does  not 
mean  that  the  plaintiff  is  to  make  thereby  such  a  oonclusive  election  that,  if 
he  sets  down  the  plea  to  be  argued,  and  it  is  sustained  on  the  arggment,  he 
cannot  afterwards  take  issue  on  it.  By  rule  34,  on  the  overruling  of  a  plea 
on  liearing, 'the  defendant  has  a  right  to  answer  the  bill.  The  object  of 
having  a  plea  set  down  for  hearing  is  to  induce  the  presentation  to  the  court, 
as  a  question  of  law,  of  the  matters  set  up  in  the  plea,  so  that,  assum- 
ing these  matters  to  be  trae  in  point  of  fact,  the  whole  controversy  may, 
perhaps,  be  determined  as  a  question  of  law.  «  «  «  Various  matters 
of  fact  are  alleged  in  the  pleas,  which  the  plaintiffs  have  a  right  to  contro- 
vert, such  as  that  there  were  no  fraudulent  repreaentations  made  to  the  gov- 
ernor; that  he  made  the  certiHcate  without  any  fraud' on  his  part;  that  Mar- 
tin was  a  bona  /{Repurchaser  for  a  valuable  consideration,  without  notice; 
that  Henarle  was  likewise;  and  that  the  subsequent  grantees  were  such  horia 
Jlde  purchasera."     IM  U.  S.  61i>,  617,  11  Sap.  Ct.  Rep.  988. 

The  cases  were  sent  back  to  be  tried  upon  the  issues  raised  by  the 
pleas.  If  the  plea  of  being  bona  fide  purchasers  was  found  good,  then 
the  bill  should  be  dismissed.  If,  under  the  facts,  it  was  found  to  be 
untrae,  then  the  parties  would  still  have  the  opportunity  to  try  the  case 
upon  the  other  allegations  of  the  bill  and  answer,  and  have  it  deter- 
mined whether  or  not  the  road  was  in  fact  built  as  required  by  law. 
This  is  in  accordance  with  the  plain  provisions  of  the  act  of  congress, 
and  of  the  language  used  by  the  supreme  court  with  reference  thereto. 
Are  the  pleas  sustained  by  the  evidence?  Before  reviewing  the  evi- 
dence, several  preliminary  questions,  discussed  by  counsel,  will  be  dis- 
posed of. 

Is  the  certificate  of  the  governor  defective?  Does  it  comply  with  the 
pro\n8ions  of  the  act  of  congress?  Did  the  court  err  in  excluding  the 
evidence  offered  by  the  United  States  to  show  that  the  certificate  was 
obtained  by  fraud  ?  Are  the  subsequent  purchasers  charged  with  any 
notice  by  any  of  the  conditions  in  the  various  acts  of  congress  or  of  the 
state  of  Oregon?  Are  the  deeds  conveying  the  land  to  the  subsequent 
porcbasers  of  such  a  character  as  to  allow  them  to  rely  upon  their  plea 
of  being  6ojui_^(ie  purchasers  for  value?  The  act  of  congress  does  not 
prescribe  any  particular  form  in  which  the  governor's  certificate  shall 
be  issued: 

"When  the  governor  of  the  state  shall  certify  •  ♦  ♦  that  any  ten  con- 
tinuous miles  of  the  said  road  are  completed,  then  another  quantity  of  land 
hereby  granted,  not  exceeding  thirty  sections,  may  be  sold,  and  so  on,  from 
time  to  time,  until  the  said  road  is  completed." 

The  fact  that  the  governor's  certificate  was  not  given  upon  the  com- 
pletion of  each  section  of  10  miles  does  not  affect  its  validity.  The 
corporation  defendant  might  have  required  the  governor  to  examine  and 
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certify  to  the  completion  of  each  10  miles  of  the  road  as  it  progressed, 
so  as  to  enable  it  to  get  certain  lands,  from  the  sale  of  which  they  might 
obtain  sufficient  means  to  build  other  sections  of  the  road,  but  it  cer- 
tainly lost  no  rights  by  waiting  until  the  road  was  fully  completed  for 
the  entire  distance.  It  would  be  manifestly  unjust  to  hold  that  the 
parties  completing  the  road  with  their  own  means  could  not  be  entitled 
to  the  benefits  of  the  grant,  because  the  act  stated  that  the  lands  should 
only  be  disposed  of  as  provided  in  the  act  upon  the  completion  of  each 
10  miles,  and  that  the  granted  lands  "shall  be  exclusively  applied  to 
the  construction  of  said  road,  and  to  no  other  purpose,  and  shall  be  dis- 
posed of  only  as  the  work  progresses."  If  an  owner  of  a  town  lot  should 
make  a  contract  with  a  contractor  to  construct  a  building  upon  said  lot, 
and  agree  to  make  payments  every  30  days  as  the  work  progressed, 
said  payments  to  be  made  upon  the  certificate  of  a  supervising  archi- 
tect that  a  certain  amount  of  materials  had  been  used  or  labor  per- 
formed,  and  that  the  amount  of  the  payments  should  only  be  used  for 
the  purpose  of  paying  for  the  materials  and  for  tlie  labor,  and  that  after 
such  contract  was  entered  into  the  contractor  bought  and  paid  for  all 
the  material,  and  paid  for  the  labor,  and  made  no  demand  for  payment 
until  the  building  was  fully  completed  according  to  the  contract,  would 
the  courts  entertain  a  defense  of  the  owner  of  the  lot  that  nothing  was 
due,  because  the  payments  were  only  to  be  made  as  provided  for  in  the 
contract,  and  the  certificate  of  the  architect  only  set  forth  the  fact  that 
the  building  had  been  completed  as  required  by  thecontract?  Certainly 
not.!  A  bare  statement  of  the  facts  is  a  suHicient  answer  to  the  argu- 
ment of  counsel.  It  is  absolutely  devoid  of  merit.  It  is  claimed  that 
the  language  of  the  certificate  of  the  governor,  that  he  has  "  made  a  care- 
ful examination  of  the  said  road  since  its  completion,  and  that  the  same 
is  built  in  all  respects  as  required  by  the  above-recited  acts,  and  that 
said  road  is  accepted,"  is  not  in  compliance  of  the  act  of  congress  of 
June  18,  1874,  in  that  it  does  not  certify  that  the  road  has  been  "con- 
structed and  completed." 

The  certificate  of  the  governor  in  this  respect  is  not  defective.  It 
would  be  a  play  upon  words,  a  reliance  upon  form  instead  of  sub- 
stance as  to  the  mesming  of  words,  to  hold  that  the  use  of  the  word 
"built,"  as  used  in  the  certificate,  is  not  equivalent  to  the  word  "con- 
structed," as  used  in  the  act  of  congress,  and,  in  this  connection,  it  is 
difficult  to  see  liow  it  can  with  any  degree  of  consistency  be  claimed 
that  the  certificate  of  the  governor  does  not  show  that  the  road  had  been 
completed.  How  could  he  have  certified  that  he  examined  the  road 
"since  its  completion,"  and  that  the  same  was  built  in  all  respects  as  re- 
quired by  law,  unless  it  was  constructed  and  completed  as  required  by 
the  act  of  congress? 

The  certificate  substantially  conforms  to  all  the  requirements  of  the  acts 
of  congress.  Another  alleged  suspicious  circumstance  is  mentioned  and 
relied  upon  by  counsel.  The  statute  of  Oregon  granting  this  land  was  ap- 
proved October  20, 1868,  and  the  certificate  of  the  governor  was  made  July 
23 , 1 869.   This  short  period  of  time  is  said  to  be  such  a  striking  thing  that 
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it  could  not  have  "escaped  the  atteution  of  the  purchasers  if,  as  they 
claim,  they  relied  upon  it  when  they  made  the  purchase."  Our  atten- 
tion has  not  been  called  to  any  provision  in  any  of  the  acts  prohibiting 
any  work  being  done  by  anybody  upon  the  rond  until  after  the  grant  is 
made  to  some  person  or  corporation  by  the  state  of  Oregon.  The  cer- 
tificate of  the  governor  does  not  state  that  the  road  was  built  in  eight 
mouths, — the  time  intervening  after  the  lands  were  granted  by  the  state 
before  the  certificate  was  given.  For  aught  that  appears  in  the  acts  of 
congress,  the  act  of  Oregon,  or  the  certificate  of  the  governor,  the  road 
might  have  been  fully  constructed  and  completed  before  the  last-men- 
tioned act  was  passed,  and,  if  this  were  true,  it  would  not  aflect  the  va- 
lidity of  the  grants,  or  of  the  certificate  of  the  governor,  Whatever 
the  facts  may  be,  it  is  enough  to  say  that  the  purchasers  were  not  put 
upon  any  notice  to  ascertain  at  what  particular  time,  or  within  what 
particular  time,  the  road  was  built.  The  governor's  certificate  being 
valid  and  sufiicient  upon  its  face,  did  the  court  err  in  excluding  the  evi- 
dence oflered  to  show  that  it  was  obtained  by  misrepresentation  and 
fraud?  No  objection  was  made  to  any  evidence  which  the  United  States 
might  offer  to  show  that  any  fraud  was  committed  by  the  Dalles  Mili- 
tary Road  Company,  its  officers,  stockholders,  or  agents,  or  by  any  per- 
son in  its  or  their  behalf.  No  offer  was  made  to  make  any  such  proof. 
It  was  not  proposed  by  the  United  States  to  in  any  manner  connect  the 
Dulles  Military  Road  Company,  or  any  of  the  other  defendants,  with  any 
fraud  or  misrepresentation,  or  to  show  that  it,  or  they,  or  either  of  them, 
had  any  knowledge  or  notice  of  any  fraud  in  this  respect.  What  was 
the  use  of  taking  up  the  time  of  the  court,  or  its  officers,  in  taking  tes- 
timony that  was  wholly  aud  manifestly  irrelevant  to  any  issue  in  the 
case?  The  defendants  couW  not  be  held  responsible  for  any  fraud  or 
misrepresentation  committed  by  others,  if  any  was  committed  by  any- 
body, unless  it  was  proposed  to  show  that  they  had  knowledge  thereof, 
or  were  in  some  manner  legally  bound  thereby.  The  objection  to  the 
evidence  as  off'ered  was  properly  sustained. 

The  court  did  not  err  in  excluding  the  testimony  offered  by  the  United 
States  to  show  that  the  road  had  never  been  built  as  required  by  the  act 
of  congress.  The  answer  to  the  argument  of  counsel  is  found  in  the  act 
of  congress  granting  the  lands.  This  act  declared  what  should  be  con- 
sidered conclusive  evidence  as  to  the  building  and  completion  of  the 
road.  The  purchasers  had  the  right  to  rely  upon  such  evidence,  and 
to  act  upon  it,  if  there  was  no  fraud,  or  no  notice  of  any  fraud,  upon 
their  part.  What  further  facts  were  legally  necessary  for  them  to  in- 
quire into?  The  act  itself  declared,  designated,  and  (letennined  the 
kind,  character,  and  nature  of  the  proof  that  would  be  sufficient  to  es- 
tablish the  fact  of  the  construction  and  completion  of  the  road. 

In  1874,  five  years  after  the  certificate  of  the  governor  was  given, 
congress  passed  an  act  which,  after  reciting  the  facts  that  certain  lands 
had  been  theretofore  granted  by  congress  to  the  state  of  Oregon  to  aid 
in  the  construction  of  certain  military  roads  in  said  state,  and  that  there 
existed  no  law  for  the  issuing  of  formal  patents  for  said  lands,  provided: 
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"That  in  all  cases  when  the  roads,  in  aid  of  the  conjlrnctiuu  of  wuich  said 
lands  were  granted,  are  shown  by  the  certificate  of  the  governor  of  the  state 
of  Oregon,  as  in  said  acts  provided,  to  have  been  constructed  and  completed, 
patents  for  said  lands  sliall  issue  in  due  form  to  the  state  of  Oregon  as  fast  as 
the  same  shall,  under  said  grants,  be  selected  and  certified,  unless  the  state 
of  Oregon  shall  by  public  act  have  transferred  its  interests  in  said  lands  to 
any  corporation  or  corporations,  in  which  case  the  patents  shall  issue  from 
the  general  land  office  to  such  corporation  or  corporations. "    18  St.  U.  S.  p.  80. 

All  that  was  required  by  this  act  was  the  fact  that  the  governor  of 
Oregon  had  issued  a  certificate  that  the  road  had  been  constructed  and 
completed  as  in  said  acts  provided.  The  wisdom  of  such  a  provision  is 
not  the  subject  of  discussion.  Congress  created  the  witness,  and  de- 
clared that  his  testimony,  in  the  sliape  of  a  certificate,  would  be  sufficient 
evidence  that  the  road  had  been  built.  When  this  proof  was  presented 
it  furnished  all  the  testimony  which  reasonable,  prudent,  and  careful 
business  men,  acting  in  good  faith,  without  any  knowledge  or  notice  of 
any  fraud,  were  required  to  examine.  Congress  authorized  patents  to 
issue  upon  such  proofs,  and  the  officers  of  the  government  of  the  United 
States,  prior  to  the  sale  of  the  lands  to  the  defendants  in  the  pleas,  ha<l 
issued  patents  upon  such  proofs  to  a  portion  of  the  lands  specified  in 
the  grants.  In  the  light  of  all  these  facts,  the  purchasers  certainly  had 
the  right  to  rely  upon  the  good  faith  of  the  government  of  the  United 
States,  and  to  act  upon  the  certificate,  and  repose  confidence  in  the  trutli 
of  the  facts  therein  stated,  and  were  not  required  to  go  behind  such 
proofs,  and  personally  inspect  and  examine  the  road  to  see  whether  or 
not  said  certificate  was  false  before  purchasing  the  lands.  There  is  no 
evidence  in  this  case  tending,  in  the  slightest  degree,  to  show  that  the 
purchasers  had  designedly  abstained  from  making  any  inquiry  as  to  the 
construction  and  completion  of  the  road,  for  the  purpose  of  avoiding  any 
information  or  knowledge.  Tlie  authorities  cited  by  appellants,  touch- 
ing the  responsibility  of  parties  under  such  ciroums-tances,  have  no  ap- 
plication whatever  to  tlie  facts  of  this  case. 

It  is  argued  here,  as  it  was  in  U.  S.  v.  California  &  Oirgon  Land  Co., 
mp'u,  that  the  deed  from  the  Dalles  Military  Koad  Comj)any  to  Martin 
was  a  quitclaim  deed,  and  for  that  reason  the  defendants  were  put  upon 
inquiry  as  to  the  title,  and  are  not  entitled  to  maintain  their  pleas  of 
being  bona  fide  purchasers  for  value.  The  facts  do  not  support  the  ar- 
gument of  counsel.  The  deed,  as  we  have  jdready  said,  was  a  bargain 
and  sale  deed,  reciting  that: 

"The  company,  in  consideration  of  the  sum  of  $125,000,  to  it  in  hand  paid, 
lias  granted,  bargained,  and  sold,  leleased  and  conveyed,  and  by  these  presents 
it  does  grant,  bargain,  sell,  release,  and  convey,  unto  the  said  party  of  the 
second  part,  his  heirs  and  assigns,  all  the  lands  lying  and  l>eing  in  the  state 
of  Oregon,  granted  or  intended  to  be  granted  to  said  state  by  act  of  congress 
approved  February  25,  A.  D.  1867.  *  *  ♦  and  the  right  to  a  patent  or 
patents  for  said  lands  granted  to  said  party  of  the  first  part  by  act  of  congress 
approved  Juno  18, 1874,  *  *  *  which  said  lands  were  granted  *  *  ♦ 
by  the  state  of  Oregon  to  the  said  Dalles  Military  lload  Company,  ♦  *  • 
which  said  several  acts  are  hereby  made  part  hereof,  and  all  the  r.ight.  title, 
and  interest  acquired,  or  to  be  acquired,  by  the  party  of  the  fii-st  part,  under 


Digitized  by 


Google 


UNITED   STATES   0.  DALLES   MILITARY    BOAD   CO.  639 

the  said  several  acts  hereinbefore  referred  to,  or  either  of  them;  *  *  *  it 
being  the  intention  of  the  party  of  the  first  part  to  convey,  and  it  does  hereby 
convey,  to  the  party  of  the  second  part,  the  said  lanas:  *  *  *  to  have 
and  to  hold  the  lands  hereby  granted,  and  every  part  and  parcel  thereof,  unto 
the  said  party  of  the  second  part,  hia  heirs  and  assigns,  forever. " 

There  is  nothing  in  the  form  or  language  of  this  deed  to  imply,  in  the 
slightest  d^ree,  that  the  conveyance  was  only  of  the  speculative  right, 
title,  and  interest  of  the  corporation.  The  other  deeds  to  the  other  de- 
fendants are  of  the  same  character.  It  is,  in  this  connection,  claimed 
that,  because  Martin  first  procured  the  shares  of  stock  of  the  corporation 
before  the  deed  was  executed,  no  consideration  was  paid  for  tiie  deed, 
and  that  for  this  reason  the  defendants  are  not  bona  fide  purchasers.  The 
truth  is,  as  shown  by  the  testimony,  that  Martin,  acting  under  the  ad- 
vice of  counsel,  procured  the  legal  title  to  the  stock  of  the  corporation, 
as  well  as  a  deed  direct  from  the  corporation,  for  the  purpose  of  pre- 
venting any  question  as  to  the  validity  of  the  title  to  the  lands.  There 
is  nothing  in  the  deed,  nor  in  the  manner  in  which  it  was  obtained,  nor 
in  any  of  the  facts  relating  to  the  purchase,  which  legally  deprives  the 
defendants,  or  either  of  them,  from  asserting  or  maintaining  their 
rights  under  the  plea  of  being  bona  fide  purchasers  for  value. 

The  testimony  clearly  shows  that  full  value  was  paid  for  the  lands; 
that  before  the  purchase  was  made  an  abstract  of  title  was  prepared  by 
competent  persons,  and  the  opinions  of  able  attorneys  as  to  the  validity 
of  the  title  procured;  that  every  precaution,  as  ordinarily  exercised  bj' 
cautious,  careful,  and  prudent  men,  was  observed,  in  order  to  ascertain 
whether  the  title  was  valid;  that  neither  Martin,  nor  either  of  the  other 
purchasers,  had  any  knowledge,  notice,  or  suggestion,  of  any  kind,  char- 
acter, or  nature  whatever,  that  the  road  had  not  been  constructed  or  com- 
pleted as  required  by  the  acts  of  congress,  or  of  the  act  of  the  state  of 
Oregon,  or  that  there  was  any  fraud  in  obtaining  the  governor's  certiti- 
cate  that  it  was  so  constructed  and  completed;  that  no  notice  was  given 
or  claim  made  to  them,  or  either  of  them,  or  to  any  person,  to  their  knowl- 
edge, that  the  United  States,  or  any  person  or  corporation  except  the 
Dalles  Military  Road  Company  and  its  grantees,  had  any  claim  or  own- 
ership to  the  lands,  or  any  part  thereof.  Every  living  witness  who  was 
in  any  way  or  manner  connected  with  the  sale  or  purchase  of  the  prop- 
erty, or  was  in  a  position  to  have  known  the  facts,  was  examined  by  the 
defendants.  No  offer  was  made  to  contradict  their  testimony.  C.  N. 
Thornbury,  who  was  secretary  of  the  Dalles  Military  Road  Company  at 
the  time  the  deed  was  made  to  Martin,  and  an  old  resident  of  The  Dalles, 
testified  that  there  had  not  been  at  the  time  of  the  sale  any  public  talk 
or  claim  of  fraud  in  the  matter  of  the  governor's  certificate  of  the  con- 
struction of  the  road,  to  his  knowledge,  and  that  he  would  have  been 
likely  to  have  heard  of  it  if  there  had  been  any  such  talk;  that  he  had 
not  at  that  time,  or  at  any  time  prior  thereto,  ever  heard  that  any  one 
questioned  the  validity  of  the  title  of  the  Dalles  Military  Road  Company, 
or  that  there  was  any  suspicion  of  fraud  in  procuring  the  governor's  cer- 
titicate,  or  in  any  of  the  transactions  of  the  company.     The  testimony 
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of  William  Grant,  who  was  secretary  of  the  company  prior  to  Thombury, 
and  had  lived  in  the  state  of  Oregon  for  over  30  years,  and  at  Grant,  Or., 
within  10  miles  of  the  land  grant,  for  14  years,  is  to  the  same  effect.  P. 
J.  Martin,  who  acted  as  the  agent  of  his  brother  Edward  Martin  and 
Mr.  Phelan  in  making  the  purchase,  testified  fully  in  r^ard  to  all  the 
transactions  with  the  corporation  and  its  stockholders.  The  following 
questions  and  answers  illustrate  the  general  character  of  his  testimony: 
"Question.  Mr.  Martin,  prior  to  the  time  and  at  tlie  tirae  of  your  purchase 
of  these  lands  for  your  brother  and  Mr.  Phelan,  as  you  have  narrated,  had  you 
beard  any  claim  or  assertion  that  there  was  fraud  in  the  construction  of  the 
Dalles  military  road,  or  in  procuring  the  governor's  certiHcate  that  the  same 
had  been  constructed,  or  in  procuring  the  president  of  the  United  States  to 
patent  part  of  these  lands,  or  the  secretary  of  the  interior  to  list  the  same, 
or  had  you  any  information  that  would  lead  you  to  believe  or  suspect  that 
there  had  been  fraud  in  any  of  these  acts?  Amwer.  None  whatever.  I  never 
heard  anything  against  the  title,  or  anything  different  at  the  time,  and  I  cer- 
tainly must  have  heard  of  it  if  there  was  any  such  report  abroad ;  I  never  heard 
anything  going  about,  or  anything  against  the  title.  *  *  *  ^.  At  the  time 
you  acquired  this  interest,  did  you  have  any  knowledge  or  information  that 
would  lead  yon  to  believe  there  was  fraud  in  the  construction  of  this  road, 
or  in  procuring  the  governor's  certificate  ?  A.  Why,  certainly  not,  or  I  would 
not  have  paid  my  coin  for  it.  *  *  *  Q.  Now,  you  may  state  if,  at  any 
time  this  property  was  transferred  to  the  Eastern  Oregon  Land  Company,  any 
of  the  incorporators  of  that  company,  or  the  stockholders  therein,  to  your 
knowledge,  had  any  information  of  any  fraud  in  the  construction  of  this  road, 
or  in  the  procuring  of  the  governor's  certilicate of  completion  of  the  road,  or 
in  procuring  the  listing  of  the  lands  by  the  secretary  of  the  interior,  or  the 
issuing  of  patents  on  the  part  of  the  same  by  the  president  of  the  United 
States,  or  any  fraud  whatever  connected  with  the  business.  A.  None  what- 
ever, that  1  ever  heard  of,  near  or  remote. " 

Edward  Martin  is  dead.  James  Phelan's  testimony,  and  that  of  every 
other  living  witness  who  had  anything  to  do  with  the  transaction,  is  to 
the  same  effect.  It  therefore  allirmatively  appears  that  the  defense  of 
bona  fide  purchasers  was  established  by  competent  and  sufficient  evi- 
dence, under  the  general  rules  of  equity  practice,  and  the  saving  clause 
in  the  act  of  congress,  authorizing  the  commencement  and  trial  of  this 
and  other  causes. 

It  is  apparent  that  it  would  have  been  an  idle,  useless,  and  expensive 
waste  of  time  and  means  to  have  gone  into  the  inquiry  as  to  whether  each 
and  every  mile  of  the  330  miles  of  road,  or  of  any  part  of  it,  had  ever 
been  constructed  or  completed.  That  fact  was  wholly  immaterial  to  the 
truth  or  falsity  of  the  pleas.  The  question  as  asked  and  the  offers 
as  made  by  counsel  for  the  United  States  were  wholly  irrelevant  to 
any  issue  raised  by  the  pleas.  The  court  did  not  err  in  sustaining  the 
objections  of  defendants  thereto.  In  view  of  these  conclusions,  it  is  im- 
material whether  the  court  erred  in  refusing  to  allow  the  complainant  to 
reply  to  the  answer  of  the  Dalles  Military  Road  Company,  or  in  dismissing 
the  bill  as  to  it.     The  judgment  of  the  circuit  court  is  affirmed. 
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Wise  et  cd.  v.  Jeffebo. 
(Cireiilt  Cowr'  of  Appeal*,  Ninth  Circuit.   July  18, 1898.11 

1,  WsoiroFVi.  Attachment— Rki«d«»—Rbi>lbtih. 

One  whoae  property  bu  been  wrongfully  seized  nnder  a  writ  of  attadiment,  to 
which  he  is  a  straDger,  is  not  confined  to  an  action  on  the  official  bond  of  the  sheriff, 
bat  may  bring  an  action  of  replevin  against  him  indlviduaUy. 

&  Saks— 'Dnraxsas. 

In  an  action  against  a  sheriff  to  recover  goods,  or  the  value  thereof,  taken  by  him 
nnder  a  writ  of  attachment  from  the  possession  of  a  stranger  to  the  writ,  the  fact 
that  he  has  subseqaenUy  turned  them  over  to  a  receiver,  in  aooordanoa  with  an  or- 
der of  court  made  in  a  third  suit,  to  which  plaintiff  was  not  a  party,  is  immaterial, 
since  his  liability  arose  at  the  time  of  wrongful  seizure,  and  waa  not  affected  by 
the  aabaequent  disposition  of  the  goods. 

I,  Baio— Plbadikos  and  Etidencb. 

In  replevin  against  a  sheriff  for  the  wrongful  attachment  of  goods  held  byplaln- 
tilTs  agent  under  a  bill  of  sale  given  by  the  person  against  wbem  the  attachment 
was  directed,  as  security  for  debt,  the  sheriff  cannot  prove  that  the  bill  of  sale  waa 
made  for  the  purpose  of  defrauding  other  creditors,  when  the  only  fraud  averred 
In  the  answer  was  that  the  agent  need  the  bill  of  sale,  after  ita  execution,  falsely 
and  fraudulently,  for  the  purpose  of  gaining  a  secret  advantage  over  other  credit- 
ors of  the  seller. 

4  Sams — DsrESBBS. 

If  the  allegatioo  of  fraud  by  the  agent  were  admitted  to  be  true,  the  sheriff  could 
not  justify  under  the  writ,  however  regular,  without  showing  thatvhe  had  first 
made  a  tender  of  the  sum  due  plaintiff  from  the  common  debtor,  as  required  by 
Comp.  St.  Mont,  i  1646. 

IL  Sakb— Plbadino — Ambxdment — New  Cause  of  Action. 

In  replevin  In  a  federal  court  defendant  pleaded  in  justification  that  he  was  a 
sheriff,  and  took  the  goods  under  an  attachment  issued  by  a  state  court.  At  the 
close  of  plaintiffs'  evidence,  defendant  moved  the  court  to  direct  a  verdict  for  him. 
This  waa  denied,  and  plaintiffs  thereupon  obtained  leave  to  amend  their  replication 
ao  as  to  allege  tnat  the  suit  in  which  the  attachment  issued  waa  determined,  the 
judgment  satisfied,  and  the  property  disposed  of  long  prior  to  the  commencement 
of  the  present  suit;  and  proofs  were  thereafter  given  by  both  parties.  Held,  that 
the  amendment  did  not  set  up  a  new  cause  of  action,  but  was  merely  on  additional 
replication  to  the  new  matter  pleaded  in  the  answer,  and  ita  allowance  was  within 
the  court's  discretion. 

.  lo  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Montana. 

At  Law.  Action  by  Maurice  Wise  and  others  against  Charles  M.  Jef- 
feris  to  recover  certain  goods,  or  the  value  thereof.  Verdict  and  judg- 
ment fer  plaintiffs.     Defendant  brings  error.     Affirmed. 

Toole  &  WaOace  and  W.  S.  Wood,  for  plaintiff  in  error. 

QuUm,  Sandm  &  SMian,  F.  Mi  Dudley^  and  E.  W.  MeGraw,  for  de- 
fendants in  error. 

Before  Gilbert,  Circuit  Judge,  and  Dsaby  and  Hawley,  District 
Judges. 

HAWtiBT,  District  Judge;  This  suit  was  commenced  in  the  United 
States  circuit  court  of  Montana,  on  the  22d  day  of  October,  1890,  for 
the  recovery  of  the  possession  of  certain  goods  and  personal  property,  or 
for  the  value  thereof  in  case  a  delivery  eould  not  be  bad.  The  cause 
was  tried  before  a  jury,  and  a  verdict  found  in  favor  of  the  plaintiffs. 

It  appears  from  the  record  that  on  the  18th  of  March,  1889,  and  prior 
thereto,  J.  B.  Landsman,  as  :tbe  successor  of  Landsman  &  Co.,  was  ooo^ 
v.6lF.no.lO — 41 
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ducting  and  carrying  on  tlie  business  of  a  clothing  store  in  Helena, 
Mont. ;  that  Landsman  &  Co.  were  indebted  to  the  First  National  Bank 
of  Helena  in  the  sum  of  about  $8,000,  also  indebted  to  the  plaintiffs  in 
this  suit.  Wise  et  al.,  designated  as  Chicago  creditors,  in  the  sum  of 
about  $7,700,  and  indebted  to  divers  other  creditors,  in  the  aggr^ate 
amounting  to  over  $10,000;  that  on  the  morning  of  the  18th  of  March, 
1889,  the  Chicago  creditors  and  plaintiffs  Turner  &  Burleigh  procured 
from  said  Landsman  a  bill  of  sale  of  all  the  merchandise,  store  fixtures, 
and  firm  assets  of  landsman  &  Co.,  for  a  consideration,  as  expressed  in 
the  bill  of  sale,  of  $12,500;  that  the  bill  of  sale  was,  by  agreement  of 
parties,  made  to  William  Oliver,  who  acted  as  the  agent  of  the  plaintiffs 
in  this  suit;  that  said  Oliver  took  posse-ssion  of  said  goods  and  store  for 
said  parties;  that  in  the  forenoon  of  said  day  Charles  M.  Jefferis,  de- 
fendant herein,  as  sheriff  of  I^ewis  and  Clarke  county,  Mont.,  levied, 
seized  upon,  and  took  possession  of  said  stock  of  goods  under  and  by 
virtue  of  a  certain  writ  of  attachment,  issued  out  of  the  district  court 
in  and  for  Lewis  and  Clarke  county,  Mont.,  in  a  suit  brought  by  the 
First  National  Bank  of  Helena  against  J.  K.  T^andsman  &  Co.;  that  at 
the  time  of  this  levy  the  said  Oliver  demanded  from  Jefferis  the  posses- 
sion of  said  goods,  which  was  refused;  that  the  return  upon  said  writ  of 
attachment,  as  made  by  Jefferis,  states  that  he  attached  the  property  "in 
the  possession  of  William  Oliver."  During  the  trial  of  the  case  it  ap- 
peared from  the  evidence  that  the  bill  of  sale  was  given  to  Oliver  as  se- 
curity for  the  indebtedness  due  from  Ivandsman  &  Co.  to  the  Chicago 
plaintiffs,  in  the  sum  of  $7,741.81,  and  the  indebtedness  due  to  Turner 
<&  Burleigh,  the  other  plaintiffs,  in  the  sum  of  $108.85  or  thereabouts, 
and  it  was  treated  throughout  the  trial  as  a  chattel  mortgage. 

Numerous  bills  of  exception  were  taken  at  different  stages  of  the  trial, 
and  there  are  several  sijecific  assignments  of  error,  some  of  which  relate 
to  and  are  dependent  upon  the  character  and  condition  of  the  pleadings, 
and  others  to  the  instructions  and  rulings  of  the  court.  Tiie  pleadings 
of  both  parties  were,  at  different  times,  by  leave  of  the  court,  amended  in 
several  particulars.  In  the  original  answer  Jefferis  alleged  that  ail  his 
acts  were  performed  solely  in  his  official  capacity  as  sheriff,  and  in  the 
performance  of  duties  enjoined  upon  him  by  law;  that  he  levied  upon 
and  took  possession  of  said  goods  under  the  writ  of  attachment  in  the  suit 
of  the  First  National  Bank  of  Helena  against  Landsman  &  Co.,  and  re- 
tained possession  thereof  until  the  20th  of  April,  1889,  "when  he  was 
superseded  in  possession  thereof  by  one  Marcus  Li-ssner,  who  was  duly 
appointed  a  receiver,  with  full  power  and  authority  to  receive,  take, 
hold,  and  dispose  of  the  said  goods  in  a  certain  suit  and  action  wherein 
Max  Sternberg  was  plaintiff  and  J.  E.  landsman  &  Co.  were  defendants." 
Upon  the  trial  Jefferis  offered  the  oomplaintand  attachment  in  said  suit, 
the  petition  of  plaintiff  Sternberg,  the  order  of  the  judge  appointing  the 
receiver,  and  the  oath  and  bond  ot  the  receiver.  The  adniissioa  of  tliejse 
papers  as  evidence  was  objected  to  upon  the  ground  that,  if  a  portiou 
of  the  record  in  the  cose  was  to  be  introduced,  the  entire  record  shpuld 
go  in,  and  for  the  further  reason  that  the  papers  offered  wtv'e  Irrelevant 
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and  imninterial  under  the  issues,  which  objection  was  properly  sustained 
by  the  court. 

If  the  sheriff  wrongfully  seized  the  property  in  the  first  instance,  his 
liability  was  then  incurred,  and  he  could  not  relieve  himself  from  such 
liability  by  proof  tliat  he  subsequently  delivered  the '  property  to  an- 
other person  upon  the  order  of  the  court  made  in  the  suit  to  which  plain- 
tiffs were  not  parlies.  "The  action  is  for  a  trespass,  and  the  wrongdoer 
cannot  avoid  liability  by  lianding  the  fruits  of  his  trespass  or  wrong  over 
to  another."  Duke  v.  Vincent,  29  Iowa,  309.  The  plaintiffs,  iiaving 
acquired  a  right  of  action,  could  not  be  held  to  have  lost  it  under  such 
circumstances,  and  the  defentlant  was  not  discharged  from  any  responsi- 
bility whicli  he  had  incurred.     Idvermore  v.  Northrup,  44  N.  Y.  112. 

At  the  close  of  the  testimony  upon  the  part  of  plaintiffs,  the  defend- 
ant, Jefferis,  moved  for  a  nonsuit,  which  he  subsequently,  by  leave  of  the 
court,  changed  to  a  motion  to  instruct  the  jury  to  find  a  verdict  for  de- 
fendant. This  motion  was  denied.  Thereupon  plaintiflFs  obtained  leave 
of  the  court  to  file  an  amendment  to  their  replication  to  defendant's  an- 
swer. This  amendment,  among  other  things,  alleged  that  the  defendant 
had  levied  upon  the  goods  in  question  under  the  writ  of  attachment  is- 
sued in  the  suit  of  the  First  National  Bank  of  Helena  against  I^indsman 
&  Co. ,  and  that  said  suit  h.^d  been  terminated  and  completed  by  the  ren- 
dition of  judgment  therein,  and  that  said  judgment  had  been  fully  sat- 
isfied and  discharged  long  prior  to  the  conuiiencement  of  this  suit,  and 
that  said  property,  having  been  disposed  of,  was  no  longer  held  under 
or  by  virtue  of  any  process  of  the  state  court,  and  that  all  interest  which 
said  court  ever  had  in  and  to  said  property  had  long  since  ceased  an<l 
terminated.  The  contention  of  Jefferis  is  that  the  court  erred  in  refus- 
ing to  grant  his  motion,  because,  as  the  evidence  and  pleadings  then 
stood,  it  appeared  tliat  the  goods  were  in  possession  of  the  state  court, 
and  tlierefore  it  is  argued  that  the  United  States  circuit  court  had  no 
jurisdiction  of  the  case. 

The  record  does  not  purport  to  contain  the  evidence  offciod  by  plain- 
tiS",  and,  in  the  absence  ol  such  a  statement,  it  would  be  our  duty  to 
presume  that  there  was  evidence  suflicient  to  sustain  the  action  of  the 
court.  It  is,  however,  unnecessar}-  to  discuss  that  question,  as  we  are 
of  opinion  that  the  court  liid  not  err  in  allowing  the  amen<lment  to  the 
jeplication,  setting  up  the  true  state  of  facts  ccincerning  the  possession 
and  disposition  of  the  goods;  and,  even  if  the  court  erred  in  denying 
the  motion,  the  error  was  cured  by  allowing  the  amendment,  and  by 
subsequent  proofs  offered  by  both  parties. 

It  is  alwAys  witliin  the  di.scretion  of  the  court  to  allow  amendments 
to  the  pleadings,  at  any  stage  of  the  tritd,  so  as  to  conform  to  the  truth. 
But  it  is  contended  by  Jefferis  that  the  allowance  of  the  amendment 
changed  tlie  cause  of  action,  and  worked  a  vital  injustice  to  him,  in  this: 
that  the  cause  of  action  as  originally  brought  was  against  him  as  an  in- 
dividual, and  that  the  amendment  introduced  a  new  cause  of  action 
against  him  as  an  officer;'  and  reference  is  made  .to  section  1546,  Comp. 
St.  Mont.,  which  provides  that  "personal  property  mortgaged  may  be 
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taken  on  attachment  or  execution  issued  at  the  suit  of  a  creditor  of  the 
mortgagor,  but,  before  the  property  is  so  taken,  the  officer  must  pay  or 
tender  to  the  mortgagee  the  amount  of  the  mortgage,  or  must  deposit 
the  amount  with  the  county  treasurer  of  the  county  in  which  the  mort- 
gage is  filed,  payable  to  the  order  of  the  mortgagee."  Counsel  assume 
the  facts  to  be  that  Jefferis,  before  levying  on  the  property,  tendered 
plaintiffs  the  sum  due  them,  and  thereupon  claim  that  the  seizure  was 
lawful,  under  the  statute,  and  that  the  only  remedy  which  plaintiffs 
had  was  an  action  against  Jefferis  on  his  official  bond'  as  sheriff,  and 
rely  upon  Wood  v.  Franks,  56  Cal.  218,  in  support  of  their  views.  It  is 
a  sufficient  answer  to  the  argument  of  counsel  upon  this  point  to  say  (1) 
that  there  was  no  proof  in  the  record  that  any  tender  was  made;  (2) 
that  the  amendment  did  not  introduce  any  new  or  different  cause  of  ac- 
tion. It  was  simply  an  additional  replication  to  the  new  matter  set  up 
in  defendant's  answer,  for  the  purpose  of  allowing  evidence  to  be  intro- 
duced showing  that  the  goods  and  personal  property  had  been  disposed 
of,  and  were  not,  at  the  time  of  the  commencement  of  this  action,  in  the 
custody  of,  or  under  the  control  of,  the  state  court,  or  that  defendant 
held  the  property  by  virtue  of  any  process  of  the  state  court. 

Plaintiffs  were  not  confined  to  the  remedy  afforded  by  an  action  upon 
the  official  bond  of  Jefferis.  From  the  facts  of  this  case,  as  they  appear 
in  the  record,  they  were  entitled  to  recover  in  the  form  of  action  chosen 
by  them,  although  they  might  have  obtained  tlieir  rights  in  another  and 
different  form  of  action.  Lnimnwi  v,  Feusier,  111  U.  S.  19,  4  Sup.  Ct. 
Rep.  286.  The  defendant,  Jefferis,  having  levied  upon  and  taken  the 
property  of  a  stranger  to  the  writ,  if  unable  to  justify  his  taking,  might 
be  sued  therefor  in  any  form  of  action  which  the  party  whose  rights  had 
been  invaded  might  elect  to  pursue.  2  Freem.  Ex'ns,  §  272,  and  au- 
thorities there  cited.  Under  the  law  of  Montana,  an  action  of  claim  and 
delivery  or  trover  would  lie  against  a  sheriff  who  wrongfully  takes  pos- 
.session  of  personal  property  under  a  writ  of  atta(;hn)ent, — Grkwdd  v. 
Bdey,  1  Mont.  546;  Bdey  v.  Griswcid,  20  Wall.  486;  Sweeney  v.  Lomme, 
22  Wall,  213, — and  it  has  been  frequently  decided  that  an  action  of  re- 
plevin, or  of  claim  and  delivery,  might  be  maintained  by  the  mortgagee 
of  personal  property  against  an  oliicer  who,  under  a  writ  of  attachment 
in  a  suit  against  the  mortgagor,  levied  upon  and  took  the  property  from 
the  possession  of  the  mortgagee, — Norris  v.  McCanna,  29  Fed.  Rep.  757; 
Rankiae  v.  Greer,  ?>8  Kan.  343,  16  Pac.  Rep.  680;  Slierman  v.  Finch,  71 
Cal.  68,  11  Pac.  Rep.  847;  SUvensoa  v.  Lord,  (Colo.  Sup.)  25  Pac.  Rep. 
313;  MerriU  v.  Denton,  73  Mich.  628,  41  N.  W.  Rep.  823;  Wood  v. 
Weimar,  104  U.  S.  786;  [Vhilney  v.  Swetisen,  43  Minn.  337,  45  N,  W. 
Rep.  609. 

The  action  of  replevin  was  formerly  brought  to  test  the  legality  of  a 
distress,  and  could  not  be  maintained  in  any  other  case;  but,  under  the 
statutes  and  more  modern  decisions  of  the  various  courts,  the  action  can 
noiv  be  sustained  for  any  wrongful  taking  or  unlawful  detention  of  the 
personal  goods  and  property  of  another.  This  action  belongs  to  the 
same  class  as  trespass,  trover,  and  detinue;  the  governing  principles 
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controlling  each  of  these  actions  being  in  many  respects  analogous,  but 
the  form  of  proceeding  is  in  some  respects  different.  The  common-law 
action  of  replevin  is  in  several  states  superseded  by  the  action  of  claim 
and  delivery,  which  takes  its  place  and  is  controlled  by  statutory  pro- 
visions, embracing  some  of  the  essential  features  of  replevin  and  trover. 
When  the  personal  property  has  been  disposed  of,  and  cannot  be  recov- 
ered, the  action  of  trover  would  furnish  an  adequate  remedy;  but  in  an 
action  for  claim  and  delivery,  as  in  replevin,  when  it  appears  upon  the 
trial  that  an  actual  delivery  of  the  goods  cannot  be  had,  the  court  might, 
especially  in  cases  where  no  objection  is  made  on  this  ground,  render  a 
judgment  only  for  the  value  of  the  goods  and  damages  for  the  detention 
thereof,  (Morris,  Rep.  §  774;  Boley  v.  GrisicM,  supra;  McGraw  y.  Prnnh 
Kn,  (Wash.)  25  Pac.  Rep.  911;)  or  the  court  might,  as  it  did  in  this 
case,  render  an  alternative  judgment,  which  could  be  enforced  as  a  money 
judgment,  (Morris;  Rep.  §§  509,  772.) 

At  the  close  of  the  trial,  it  appearing  that  there  was  a  defect  in  the 
statutory  undertaking  for  the  issuance  of  the  writ  of  attachment  in  the 
suit  of  the  First  National  Bank  of  Helena  against  Landsman  &  Co., 
the  court  charged  the  jury  that  the  attachment  was  void,  and  that  Jefferis 
could  not,  therefore,  justify  under  it;  "that  his  defense  that  the  mortgage 
to  Oliver  was  fraudulent  *  *  *  as  to  the  creditors  for  whom  he 
acted  fails,  and  you  must  not  consider  any  of  the  evidence  upon  the 
point  as  to  whether  the  mortgage  to  Oliver  for  plaintiffs  was  in  fraud 
of  creditors  or  not."  This  ruling  of  the  court  was  in  conformity  with 
the  decisions  of  the  supreme  court  of  Montana,  to  the  effect  that  when 
a  sheriff,  by  virtue  of  a  writ  of  attachment  or  execution,  levies  upon 
the  property  in  the  possession  of,  and  claimed  by,  a  third  person,  who 
is  a  stranger  to  the  writ,  he  cannot  justify  his  seizure  of  the  property 
by  attacking  the  .sale  to  the  party  in  possessiop  as  fraudulent  against 
creditors,  without  showing  that  all  the  preliminary  proceedings  were 
regular  and  sufficient  to  authorize  the  issuance  of  the  writ.  Hootman 
V.  Bray,  3  Mont.  409;  Ford  v.  McMaater,  6  Mont.  240,  11  Pac.  Rep. 
669;  Marcum  v.  Colmvin,  8  Mont.  196,  19  Pac.  Rep.  394;  Palmer  v. 
McMatUr,  10  Mont.  390,  25  Pac.  Rep,  1056.  The  same  principle  is 
announced  in  the  courts  of  several  other  states;  but  it  is  opposed  to 
the  law  as  applied  to  the  proce.ss  and  officers  of  the  United  States 
court,  as  held  in  Matthews  v,  Demnwre,  109  U.  S.  216,  3  Sup.  Ct.  Rep. 
126.  But,  be  that  as  it  may,  it  is  our  opinion  that  the  action  of  the 
court  in  withdrawing  the  question  of  fraud  in  the  sale  of  the  goods  by 
Landsman  to  Oliver  should  have  been  sustained  upon  the  ground  that 
there  was  no  allegation  in  the  pleadings  that  would  have  permitted  the 
question  of  actual  fraud  to  be  submitted  to  the  jury.  The  charge  of 
the  court  must  be  construed  with  reference  to  the  fraud  as  alleged  in 
the  pleadings.  There  are  no  averments  in  any  of  defendant's  answers 
that  the  sale  of  the  goods  to  Oliver  was  made  with  the  intent  to  hin- 
der, delay,  or  defraud  creditors.  The  only  averment  of  actual  fraud 
is  that  Oliver,  after  the  bill  of  sale  had  been  executed,  used  the  same 
fraudulently  and  falsely,  to  gain  a  secret  advantage  against  other  cred- 
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iton  of  the  said  Landsman  &  Co.,  by  insisting  and  claiming  that  there 
was  due  to  the  creditors  for  whom  he  was  acting  the  full  sum  of  $12,- 
500, — the  amount  mentioned  in  the  bill  of  sale;  that  the  said  Land»- 
man  &  Co.  were  not  indebted  to  said  creditors  in  any  amount  exceed- 
ing the  sum  of  $7,741.87;  and  that  said  Oliver  used,  and  intended  to 
use,  the  said  bill  of  sale  "to  work  a  fraud  and  extort  money."  No 
fraud  whatever  is  alleged  against  Landsman  &  Co. 

The  fraud  charged  relates  solely  to  the  fact  that  Oliver  attempted  to 
make  an  improper  use  of  the  bill  of  sale.  If  the  allegation  of  fraud  by 
Oliver  is  admitted  to  be  true,  the  defendant,  JefTeris,  could  not  justify 
under  the  writ  of  attachment,  however  regular  all  the  proceedings  might 
have  been,  without  first  showing  that  a  tender  was  made  to  Oliver  of 
the  amount  admitted  to  be  actually  due  to  the  creditors  for  whom  Oli- 
ver acted  prior  to,  or  at  the  time  of,  the  levy  of  the  writ  of  attachment. 
No  Buch  proof  appears  in  the  record.  The  verdict  of  the  jury  fixed  the 
value  of  the  goods  at  $7,741.87  for  the  Chicago  plaintiffs,  and  $108.85 
for  plaintiffs  Turner  &  Burleigh,  amounting  in  all  to  $7,850.66.  It 
does  not,  therefore,  affirmatively  appear  that  defendant  was  injured  or 
prejudiced  in  any  manner  by  the  charge  of  the  court  withdrawing  the 
question  of  fraud,  as  alleged  in  the  pleadings,  from  the  consideration  of 
the  jury.  We  deem  it  unnecessary  to  discuss  the  questions  presented 
in  the  other  assignments  of  error.  It  is  enough  to  say  that  we  have 
carefully  examined  the  same,  and  find  them  untenable. 

The  judgment  of  the  circuit  court  is  affirmed. 


Balls  o.  Woodward  d  aL 

(OlreUit  Court,  D.  Oregon.    Angtnt  9, 16(0.) 

No.  1,920. 

1.  MvinoirAb  Cobk>»atio»s— Defectitb  Strkbts— Liabimtt  of  Coupoiutb  Owiobm. 

By  Ito  charter,  the  city  of  Portland  is  declared  not  to  be  liable  to  any  one  for  aa 

Injury  reauUins  from  a  defective  condition  of  the  streets;  but  any  offloer  thereof 

WDO  oy  his  "willful  neglect"  tbereabout,  of  a  duty  enjoined  by  law,  causes  snch 

injury,  is  so  liable. 

i.  Bamb— Wiu.riu.  Neolbot. 

The  common  council  is  bound  by  the  charter  to  provide  by  ordinance  for  the  re- 
pair of  the  streets,  and  if  it  willfaUy  neglects  so  to  do  the  members  thereof  are  II*- 
Die  personally  in  damages  to  any  one  who  is  injured  in  consequence  thereof. 

•,  Bamb— NOTIOB  OF  DerBCTS. 

The  common  council  cannot  be  said  to  willfully  neglect  to  order  the  repair  of  a 
street,  unless  it  has  actual  or  oonstruotlve  notice  of  its  defective  oondttlon;  and  the 
fact  that  the  defect  was  open  to  common  observation  is  such  constructive  notice. 

At  Law.     Action  by  William  Ingate  Balls  against  Tyler  Woodward 
and  others,  constituting  the  common  council  of  the  city  of  Portland,  Or. 
Tried  to  the  court  without  a  jury.     Findings  and  judgment  for  defendp 
ants. 
'   Paul  R.  Deady  and  John  M.  Bower,  for  plainti£ 

WiUaam  T.  Mvir,  for  defendants. 
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Deady,  District  Judge.  This  action  is  brought  by  the  piaintiff,  a 
sabject  of  Great  Britain,  against  the  members,  personally,  of  the  com- 
mon council  of  tlie  city  of  Portland,  to  recover  the  sum  of  $7,500,  as 
damages,  for  an  injury  to  his  right  ankle,  caused  by  stepping  on  a  defect- 
ive plank  in  a  sidewalk  on  the  south  side  of  Washington  street,  in  front 
of  lots,  block  177. 

The  action  was  tried  by  tlie  court  without  the  intervention  of  a  jury. 
The  evidence  establishes  the  following  conclusions  of  fact: 

(1)  That  on  KoveinberQ,  1891,  tlie  plaintiff  stepped  out  of  McGinn's  bakery, 
onto  the  wooden  sidewxlk,  alwut  a  foot^  or  eight  inches  below  the  sill  of  the 
doorway;  the  plaak  cracked,  and  sank  down  to  the  ground,  a  distance  of 
about  three  and  one  half  inches;  his  foot  turned  In  nearly  at  right  angles 
with  his  leg,  stretching  the  ligaments  on  the  outside  of  the  ankle  materially, 
and  probably  rupturing  the  middle  division  thereof ;  the  skin  oo  the  outside 
of  the  leg,  for  a  few  inches  above  the  ankle,  was  abi'aded  by  coming  in  con- 
tact with  the  edge  of  the  adjoining  plank,  which  remained  in  position. 

(2)  The  plaintift  was  taken  in  charge  by  a  competent  physician,  and  treated 
carefully;  he  remained  in  a  recumbent  position  for  about  six  weeks,  and  is 
now  able,  with  the  help  of  a  cane,  to  walk  fairly  well,  and  the  skin  wounds 
are  well  healed  up. 

(3)  The  plaintiff  is  between  45  aitd  50  years  of  age,  weighs  about  200 
pounds,  and  is  a  contractor  by  occupation;  the  injury  to  his  ankle  is  serious, 
and  probably  penmtnent,  in  the  sense  that,  owing  to  the  relaxed  condition  of 
the  ligament,  it  is  liable  to  displacement  from  slight  causes. 

(4)  About  20  years  before,  the  plaintiff's  leg  had  been  severely  bruise<l 
about  midway  of  t}MjHmla,  and  there  is  some  appearance  of  varicose  veins 
thereabout,  but  there  is  no  sign  of  any  such  veins  about  the  ankle  joint,  and 
the  injury  to  his  ankle  is  not  affected  by  any  such  cause. 

(5)  The  plank  that  broke  with  the  plaintiff  was  decayed  from  below,  but 
apparently  sound  when  viewed  from  the  surface,  and  to  ordinary  observation; 
and  the  defendants  had  neither  actual  nor  constructive  notice  of  its  defective 
condition. 

(G)  The  plaintiff's  general  damage  by  reason  of  the  premises  is  estimated 
and  fixed  at  81,500,  to  which  must  be  added  the  sum  of  $300  for  medicines 
and  medical  attendance, — in  all  the  sum  of  Sl,800. 

The  following  is  the  conclusion  of  law: 

(1)  The  defendants  are  not  liable  to  the  plaintiff  in  damages  for  the  injury 
sustained  by  him. 

The  conclusions  of  fact  require  no  explanation,  butf  a  few  words  as  to 
the  conclusion  of  luw  will  not  be  amiss. 

Section  184  of  the  charter  of  the  city  of  Portland  (Sess.  Laws  1891) 
provides  that  the  city  of  Portland  is  not  liable  to  any  one  for  an  injury 
to  the  person  on  account  of  the  condition  of  any  street  therein;  but  this 
section  does  not  exonerate  any  officer  of  the  city  of  Portland,  or  any 
other  person,  from  such  liability,  where  such  casualty  or  accident  is 
caused  by  the  willful  neglect  of  a  duty  enjoined  upon  such  officer  or  per- 
son by  law,  or  by  the  gross  negligence  or  willlul  misconduct  of  such  of- 
ficer or  person  in  any  other  respect. 

In  O'Harra  v.  Portland,  3  Or.  62.5,  tlie  supreme  court  held  this  sec- 
tion, so  far  as  it  exempted  the  city  from  liability,  to  be  constitutional. 

In  Ran]dn  v.  Bw:kr\wn,  9  Or.  2.53,  a  case  arising  in  East  Portland, 


Digitized  by 


Google 


648  FEDERAL   KEPOKTEB,  Vol.  51. 

the  court  held,  under  a  similar  section  in  the  charter  of  that  place,  that 
while  the  city  was  thereby  exempted  Irom  liability,  in  such  cases,  the 
trustees,  whom  it  held  to  be  enjoined  by  law  to  keep  the  streets  in  re- 
pair, were  not,  in  case  of  their  "willful  neglect"  to  make  such  repairs. 

Subdivision  13  of  section  37  of  the  charter  gives  "the  council  power 
and  authority  within  the  city"  to  provide  for  the  repairing  of  sidewalks; 
and  section  38  declares  that  this  "power  and  authority  can  only  be  en- 
forced or  exercised  by  ordinance,  unless  otherwise  expressly  provided," 
which  I  do  not  find  to  be  the  case. 

Section  8  of  the  charter  provides  for  the  election  of  a  street  superin- 
tendent, and  section  57  prescribes  his  duties,  and  authorizes  him  to  ap- 
point deputies.  Among  his  duties  is  to  "  keep  himself  informed  of  the 
condition  of  the  public  streets  and  grounds,  and  to  see  that  the  pro- 
visions of  ordinances  relating  to  the  repair  of  streets  *  ♦  *  are 
strictly  complied  ^i-ith." 

On  this  state  of  the  law,  in  my  judgment,  the  members  of  the  com- 
mon council  have  no  duty  in  relation  to  the  repair  of  streets,  except  to 
provide  by  ordinance  for  such  repairs;  and  "neglect"  to  do  so,  which 
will  make  them  personally  responsible,  must  be  "willful,"  that  is,  in- 
tentional or  designed. 

When  the  council  has  notice,  either  actual  or  constructive,  of  the  de- 
fective condition  of  a  street,  and  omits  to  provide  for  its  repair,  such 
omission  doubtless  amounts  to  "willful  neglect,"  and  the  members  are 
personally  responsible  to  any  one  who  is  injured  thereby. 

Constructive  notice  of  a  defective  street  is  where  the  same  is  notorious, 
— open  to  conjmon  observation.  The  defect  in  this  sidewalk  was  not  of 
this  kind.  It  was  secret,  and  numbers  of  people  passed  over  it  every 
day  about  the  time  of  the  accident  without  observing  it. 

Where  the  city  is  liable  for  injuries  resulting  from  defective  streets, 
the  knowledge  and  neglect  of  a  subordinate  oflicer,  as  the  superintendent 
of  streets,  is  that  of  tlie  city.  But  where  the  city  is  not  liable,  and  the 
officer  who  is  guilty  of  "willful  neglect"  in  the  premises  is  liable,  the 
knowledge  or  neglect  of  one  person  is  not  to  be  imputed  to  another,  ex- 
cept, it  may  be,  wliere  the  relation  of  principal  and  deputy'  actually  ex- 
ists between  thenj. 

It  was  the  duty  of  the  sui)erintendent  of  streets,  by  himself  and  his 
deputies,  to  keep  informed  of  the  condition  of  this  sidewalk,  and  to  carry 
out  the  provisions  of  any  ordinance  for  its  repair.  The  "willful  neg- 
lect" of  himi^elf  or  deputies,  in  either  of  these  particulars,  is  not  imputed 
to  the  city,  but  he  is  personally'responsible  to  any  one  who  is  injured  in 
consequence  thereof. 

It  does  not  appear  whether  the  council  ever  had  passed  any  ordinance 
for  the  repair  of  this  sidewalk  or  not;  but  being  one  of  the  principal 
thoroughfares  of  the  city,  the  presumption  is  that  they  had.  Still,  be- 
fore the  superintendent  could  be  charged  with  neglect  in  this  respect, 
that  fact  would  have  to  be  shown. 

Nor  am  I  prepared  to  admit  that  the  omission  by  the  council  of  any 
act  involving  legislative  discretion  is  such  a  neglect  as  would  render  the 
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memben  thereof  liable  to  any  person  who  may  b»ii\iured  in  consequanc* 
thereof.  For  the  exercise  of  his  judgment  in  this  respect  he  mast  an- 
swer to  his  constituents.  But  an  order  or  ordinance  for  the  repair  of  a 
sidewalk  on  an  established  street  is  rather  an  administrative  act  than  a 
l^islative  one.  It  is  a  duty  enjoined  by  law,  and  I  think  the  "williul 
neglect"  to  perform  it  renders  the  members  of  the  council  liable  to  a 
person  injured  in  consequence  thereof. 

Besides  those  cited,  ther  following  authorities  have  been  consulted  in 
the  preparation  of  this  opinion:  Rice  Vv  De»  Moina,40  Iowa,  638;  Fur- 
neUv.OOy  of  St.  Pavl,  20  Minn.  117,  (Gil.  101;)  Rosenberg  v.  Det  Moinea, 
41  Iowa,  416;  Market  v.  atyofSt.  Louis,  56  Mo.  189;  OUy  cf  Atlanta  ▼. 
Perdue,  53  Ga.  607;  Undhdm  v.  OUy  oj  St.  Paul,  19  Minn.  245,  (Gil. 
2040  2  I>iU.  Mun.  Corp.  §  1025. 


Eamsas  Cnr,  Ft.  S.  &  M.  R.  Coi.  v.  Stonsb. 

(Oireutt  Court  of  AppeaU,  JBi«MA  drawtt.    Jn\y  36, 1880.) 
Na8& 

Railxoas  Courunmt — ^NxoLiOBit ok — Colusion  or  Traiks  at  Ckossino  ov  Tracks. 
In  an  action  agalnit  two  railroad  companies  to  recover  for  personal  injuries  sus- 
tained in  a  collision  at  a  crossing  of  their  tracks,  a  verdict  was  rendered  i^inst 
one  company  and  in  favor  of  the  other.  Held,  that  the  former  could  not  complain 
that  the  verdict  in  favor  of  the  latter  was  contrary  to  the  evidence,  for,  if  itself 
guilty  of  negligence  contributing  to  the  Injury,  it  was  liable  for  the  entire  damages. 

Sim— BVIDBNCE. 

In  an  action  against  a  railroad  company  for  personal  Injuries  sustained  In  a  col- 
lision of  its  freight  train  with  the  passenger  train  of  another  company  at  a  i 


Ing  of  their  tracks,  It  appeared  that  the  freight  train  was  stopped  about  160  feet 
bMore  reaching  the  stopping  post;  that  the  view  was  there  much  obstructed  by 
timber:  that  the  engineer  got  down  and  walked  around  his  engine  to  the  west,  and 


got  up  on  that  side;  that  before  starting  he  gave  two  blasts  of  the  whistle,  the 
reman  rang  the  bell,  and  be  (^>ened  the  throtue ;  that  he  ooold  not  see  to  the  east 
from  his  position  on  the  west  side'  of  the  cab,  but  was  keeping  a  lookout  to  the 
west;  that  as  the  engine  started  the  fireman  looked  to  the  east,  and  then  went  to 
shoveling  in  coal;  that  the  engineer  first  saw  the  other  train  when  it  was  directly 
on  the  crossing,  about  100  feet  In  front  of  him;  and  that  he  reversed  the  engine, 
and  applied  sand  to  the  rails,  but  was  unable  to  stop.  Held,  that  these  facta 
showed  negligence,  and  justified  a  verdict  against  defendant. 
&  Sam — Apfbai.^Haiu(i,b88  Ekror. 

At  the  trial  It  appeared  that  the  freight  train  was  not  on  schedule  time,  and 
eonnsel  read  to  tl>e  jury  the  Arkansas  statate,  which  providas  that  every  railroad 
company  "ahall  start  and  run  their  cars  for  the  transportation  of  passengera  or 
property  at  regular  times,  to  be  fixed  by  public  notice. "  Appellant  company  re- 
quested an  Instruction  that  this  statute  had  no  application  to  the  case,  that  the 
maning  of  a  freight  train  "wild"  was  no  evidence  of  negilgenoe,  and  that  the 
qnestion  of  negligence  was  to  be  determined  solely  by  what  took  place  at  the  cross- 
ing. This  request  was  refused,  but  the  charge  given  related  only  to  the  alleged 
negligence  at  the  crossing.  Held,  that  while  the  refusal  was  technical  error,  yet 
the  error  was  harmless,  in  view  of  the  fact  that  the  evidence  conclusively  showed 
negUgenoe  at  the  crossing. 
4L  Barus. 

Technical  errors  in  the  admission  of  testimony  respecting  the  speed  of  the 
freight  train  at  the  time  of  collision  were  harmless,  in  view  of  the  fact  that  the 
train  was  moving  at  mch  speed  that  it  could  not  be  stopped  within  the  100  feet  at 
wkioh  the  engineer  first  saw  the  othe;r  train  on  the  crossing. 
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t,  BrmBNOs— ADMiSBiBtiirrT. 

In  an  aotion  for  peraonal  iDjariea,  there  was  rMd  the  deposition  of  a  physicisiij 
who  had  examined  plaintiff  pending  the  suit.  On  oroes-examinatioo,  he  testified 
that  hia  diagnosis  of  her  condition  was  baaed  on  a  physieal  examination,  and  on 
•tatements  made  by  her  In  repiy  to  questions.  He  also  detailed  some  of  tiie  qua*- 
ttons  he  put  to  her  for  the  purpose  of  testing  her  good  faith,  and  her  answers 
thereto.  Held,  that  the  admissibilitr  of  these  qnestions  and  answers  waa  not 
affected  by  the  fact  that  they  were  made  after  the  suit  was  commenoed;  and  as  it 
was  apparent  that  they  were  mereW  introduced  for  the  purpose  of  showing  that 
the  physician's  opinion  as  to  her  condition  was  partly  based  on  her  statements,  and 
not  as  direct  evidence  of  her  past  sufferings,  the  jury  could  not  hare  been  mlalad 
thereby. 

C  DBFOSITIONS— SUPPRESSIOX— Tecbsioai.  PsrccTS. 

Depositions  will  not  be  suppressed  tor  merely  technical  defeota,  in  th«  abooooa 
of  any  showing  of  injury,  when  it  appears  that  counsel  for  both  parties  were  prea- 
•nt,  and  participated  in  the  examinatlo'n  of  the  witnesses. 

In  Error  to  the  CSrcuit  Court  of  <he  UbHed  States  for  the  Western 
Division  of  the  Eastern  District  of  Arkansas. 

Action  by  Eugenia  Stoner  against  the  Kansas  City,  Ft.  Scott  &  Mem- 
phis Railroad  Company  and  the  Little  Rock  &  Memphis  Railroad  Com- 
pany to  recover  damages  for  personal  injuries  sustained  in  a  collision  of 
trains  at  a  ciossing  of  Ibeir  tracks.  Verdict  and  judgment  against  the 
former  company,  and  in  favor  of  the  latter  company.  The  Kansas  City 
Company  bribgs  error.     Affirmed. 

Among  the  various  assignments  of  error  was  one  ailing  that  the 
court  erred  in  denying  defendant's  motion  to  suppress  certain  deposi- 
tioDS,  which  motion  was  made  on  the  following  grounds: 

(1)  Because  there  was  no  caption  to  the  depositions.  Neither  was  there 
any  certificate  annexed  stating  the  place  where  the  suit  was  pending,  and  be- 
cause the  depositions  were  not  taken  before  any  ofEcer  authorized  by  law  to 
take  depositions.  (2)  The  certiiicate  did  not  slate  any  reason  for  taking  ,the 
depositions.  (3)  It  did  not  state  that  the  witnesses  were  sworn  to  tell  the 
truth,  the  whole  truth,  or  that  they  were  cautioned.  (4)  It  did  not  Btat<> 
that  the  depositions  were  by  tbe  oflScer  taking  them  sealed  up  and  delivered 
to  this  court. 

The  heading  to  tbe  depositions  was  simply  as  foUows: 

"Eugenia  Stoner  vs.  K.  O..  F.  S.  &  M.  R.  K.  Co.  and  L.  R.  ft  M.  B.  R. 
Go.  Depositions  O.  H.  Babcock,  Mrs.  G.  H.  Babcock,  and  Dr.  F.  S.  Ray- 
mond, (taken  at  circuit  clerk's  office,  Nov.  16,  1891.)" 

The  certificate  recites: 

"I,  John  A.  Strebl,  derk  of  the  circuit  court  of  said  county,  do  hereby 
certify  that  the  depositions  of  the  foregoinf;  witnesses,  Geo.  H.  Babcock, 
Mrs.  G.  H.  Babcock,  and  Dr.  F.  S.  Raymond,  were  taken  at  my  office  in 
Memphis,  Tenn.,  before  me,  in  tbe  presence  of  counsel  for  plaintiff  and  de- 
fendant; that  the  questions  and  answers  thereto  were  taken  by  a  stenogra- 
pher; that  said  witnesses  have  read  the  depositions  in  my  presence,  and  Iiave 
subscribed  tbe  same  after  making  corrections,  as  notes.  I  further  certify 
that  each  of  the  witnesses  was  duly  sworn,  and  that  the  depositions  tiave 
not  been  altered,  or  in  any  manner  changed,  after  they  were  taken.  Given 
under  my  hand  and  seal  of  court  at  oflice  in  Memphis,  this  23d  day  of  Xo- 
vembert  189L  Jmo.  A.  Strehl,  Clerk. 

'^Bj  L.  £.  BoswBLL,  D.  0." 
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Frank  Hagerman,  I.  P.  Dana,  and  C.  H.  Trimbk,  (^Wallace  Pralt,  of 
counsel,)  for  plaintiff  in  error. 

Jo^ph  \V.  MaHin,  (If.  B.  Denson,  of  counsel,)  for  defendant  in  error. 

Before  Caldwell  and  Saxbokn,  Circuit  Judges,  and  Shiras,  District 
Judge. 

Shiras,  District  Judge.  The  material  facts  ap])earing  on  the  record 
in  this  cause  are  as  follows:  On  the  9th  day  of  July,  1890,  the  defend- 
ant in  error,  Mrs.  Eugenia  Stoner,  a  passenger  on  the  Little  Rock  & 
Memphis  Railroad,  was  injured  in  a  collision  which  took  place  between 
the  passenger  train  on  that  road  and  a  freight  train  on  the  Kansas  City, 
Ft.  Scott  &  Memphis  Railway  at  or  near  Sibley,  Ark.,  where  the  named 
lines  of  railway  cross  each  other  at  grade.  To  recover  for  the  injuries 
she  received,  Mrs.  Stoner  brought  this  action  in  the  Unitedf  States  cir- 
cuit court  at  Little  Rock,  Ark.,  against  both  companies,  and  on  the 
trial  before  a  jurj'  she  recoTCred  a  verdict  against  the  Kansas  City,  Ft. 
Scott  &  Memphis  Company  for  the  sum  of  $5,000,  the  verdict  being  in 
favor  of  the  Little  Rock  &  Memphis  Company.  To  reverse  the  judg- 
ment entered  on  this. verdict  the  former  company  brings  the  case  to  this 
court.  It  is  evident  that  on  the  trial  before  the  jury  each  of  the  de- 
fendant companies  sought  to  throw  upon  its  codefendant  the  blame  for 
the  collision,  and  in  the  argument  before  this  court  counsel  for  the 
plaintiff  in  error  urge  that  the  verdict  in  favor  of  the  Little  Rock  Com- 
pany is  contrary  to  the  charge  of  the  court  and  contrary  to  the  weight  of 
e\-idence.  Whether  the  finding  of  the  jury  in  this  particular  is  or  not 
justified  by  the  evidence  is  wholly  immaterial  in  determining  the  issues 
between  Mrs.  Stoner  and  tlie  Kansas  City  Company,  for  if  the  latter 
company,  by  negligence  on  its  part,  aided  in  causing  the  collision,  then 
Mrs.  Stoner  has  the  right  to  recover  from  that  comi)any  full  compensji- 
tion.  for  the  injuries  she  suflered,  regardless  of  the  fact  that  the  Little 
Rock  Company  might  also  have  been  in  fault. 

The  first  error  assigned  is  that  the  trial  court  should  have  directed 
the  jury  to  return  a  verdict  for  the  Kansas  City  Company,  as  requested 
by  it,  and  in  support  of  tlie  proposition  it  is  argued  on  behalf  of  the 
plaintiff  in  error  that  there  was  in  fact  no  evidence  showing  negligence 
on  the  part  of  that  company.  If  we  leave  out  of  consideration  all  the 
testimony  save  that  adduced  on  behalf  of  the  plaintiff  in  error,  yet  this 
contention  of  counsel  is  wholly  without  foundation,  for  as  we  under- 
stand the  testimony  of  the  engineer  and  fireman  in  charge  of  the  Kansas 
City  train,  taken  in  connection  with  the  admitted  facts  of  the  case,  it 
appears  conclusively  therefrom,  not  only  tliat  there  was  evidence  of 
negligence  on  part  of  that  company  requiring  the  subiliission  of  the  issue 
to  the  jury,  but,  further,  that  no  other  conclusion  than  tliat  reached  by 
the  jury  was  possible  under  the  testimony  given  by  these  witnesses.  It 
is  not  disputed  that  the  printed  rule  of  the  defendant  company  required 
all  trains  on  its  road  to  be  halted  before  crossing  an  intersecting  line 
of  railway  at  the  stop  posts  placed  in  the  neighborhood  of  the  crossing; 
that  the  stop  post  at  this  crossing  was  located  218  feet  from  the  crossing, 
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and  that,  from  the  heavy  growth  of  timber,  trains  on  the  two  roads 
were  not  readily  observable  from  each  other  until  they  had  reached  the 
stop  posts,  that  on  the  Little  Rock  line  being  located  250  feet  from  the 
crossing.  Aside  from  the  provisions  of  any  specific  rule  upon  the  sub- 
ject, the  law  requires  of  parties  charged  with  the  control  and  manage- 
ment of  trains  moving  upon  intersecting  lines  of  railway  that  as  they 
approach  a  crossing  they  must  exercise  due  care  to  secure  the  safe  pas- 
sage of  the  train  over  the  same,  and  in  this  respect  they  owe  this  duty 
not  only  to  those  whose  persons  or  property  may  be  upon  the  train  con- 
trolled by  them,  but  also  to  those  who  may  be  upon  the  train  of  the 
other  intersecting  line.  In  the  performance  of  this  duty  it  is  incum- 
bent upon  the  parties  in  control  of  the  train  that  they  shall  exercise  a 
proper  lookout  for  the  approach  of  another  train,  and  they  must  also 
have  their  own  train  under  proper  control,  so  that,  if  need  arises,  it  can 
be  promptly  stopped. 

The  train  men  know,  and  are  bourid  to  know,  that  all  points  where 
railway  lines  cross  at  grade  are  places  of  danger,  and  they  must,  in  the 
handling  of  the  trains  intrusted  to  them,  exercise  the  care  which  the 
presence  of  this  known  danger  demands  of  them.  Certainly  it  would 
be  negligence  of  the  grossest  kind  to  attempt  to  make  a  crossing  without 
taking  pains  to  see  whether  there  was  another  train  at  or  near  the  cross- 
ing, and  without  reducing  the  speed  sufficiently  to  place  the  train  under 
the  reasonable  control  of  the  engineer,  for,  unless  these  precautions  were 
taken,  a  collision  would  be  inevitable  if  another  train  happened  to  be 
upon  the  crossing,  even  rightfully,  when  the  other  reached  it.  A.j  aids 
in  securing  the  exercise  of  proper  care  on  part  of  the  train  men,  the  com- 
panies place,  at  proper  points,  stopping  posts  upon  their  roads,  and 
adopt  the  rule  requiring  all  trains  to  be  halted  thereat.  The  mere  act  of 
stopping  the  train,  however,  is  not  the  purpose  of  the  rule.  That  is 
merely  a  means  to  an  end.  The  ultimate  purpose  of  the  rule  is  twofold, 
and  coincides  with  the  requirements  of  the  general  rule  of  law  upon  tho 
subject,  to  wit,  to  secure  opportunity  to  those  in  charge  of  the  train  to 
luscertain  whether  there  is  another  train  npproaching  the  crossing,  and  to 
place  the  engineer  in  complete  control  of  his  train.  When  two  trains  ap- 
proach a  crossing  at  the  same  time,  for  safety's  sake,  the  rule  is  adopted 
that  the  one  which  first  reaches  and  stops  at  the  post  upon  its  line  is  en- 
titled to  precedence  in  making  the  crossing.  M'hen,  therefore,  the  train 
on  the  road  of  the  plaintiff  in  error  came  into  the  neighborhood  of  the 
crossing  where  this  accident  occurred,  tiiose  in  charge  thereof  were  re- 
quired to  exercise  a  proper  lookout  to  ascertain  whether  the  crossing 
could  be  safely  made,  or  whether  there  was  danger  from  an  approach- 
ing train,  and,  further,  to  so  reduce  the  speed  of  the  train  as  to  place  it 
under  the  reasonable  control  of  the  engineer;  and,  as  an  aid  in  securing 
these  results,  it  was  their  duty  to  halt  the  train  at  the  stopj)ing  post,  as 
required  by  the  rule  of  the  company.  What  was  done  in  these  partic- 
ulars is  shown  by  the  testimony  of  the  engineer  and  fireman  in  chaj^ 
of  the  train  on  the  defendant  company's  line,  their  testimony  being  sum- 
marized as  follows  in  the  brief  of  the  counsel  for  the  company: 
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"In  the  evidence  put  in  by  the  Kansas  City  Company  It  appeared  from  the 
evidence  of  Baicer  that  he  was  the  engineer  of  the  freight  train,  which  con- 
sisted of  twentj-four  loads,  three  empties,  and  a  caboose;  that  the  train  was 
brought  to  a  stand  about  350  feet  from  the  crossing;  that  be  got  down  and 
wallced  around  his  engine,  and  got  up  on  the  other  side,  consuming  a  consid- 
erable time  in  so  doing;  that  before  starting  he  gave  two  blasts  of  the  wins- 
tie,  the  fireman  rang  the  bell,  and  he  opened  the  throttle,  and  started  over  the 
crossing;  that  he  could  not  see,  from  his  position  on  the  west  side  of  the  cab, 
to  the  east,  but  that  he  was  keeping  a  lookout  as  far  as  he  could  see  to  the 
west  and  south;  that  as  the  engine  started  the  fireman  looked  out  on  the  east 
side,  and,  after  giving  the  ttell  a  pull,  went  to  putting  in  coal,  at  which  lie 
was  engaged  until  shortly  before  the  collision.  Baker  saw  the  engine  of  the 
passenger  train  for  tlie  first  time  when  it  appeared  on  the  crossing  directly  in 
front  of  him,  about  100  feet  away.  He  reversed  his  engine  as  Soon  as  he  saw 
it,  and  applied  sand  to  the  rails,  and  remained  in  his  placA  working  the  sand 
lever  until  the  engine  struck  the  passenger  train,  when  he  went  down  and 
was  baried  under  the  wreck,  receiving  very  severe  scalds  and  burns.  The 
freight  train  was  running  something  like  a  half  an  hour  ahead  of  schedule 
time.  It  was  not  stopped  within  300  feet  of  the  crossing,  but  it  was  stopped 
within  400.  He  testified  that  it  is  a  diflicult  thing  to  stop  a  freight  train  ex- 
actly at  any  particular  place.  It  appeared  from  the  tesWmony  of  Peele,  the 
fireman,  that  Baker  had  gotten  down  and  walked  around  the  engine;  thnttbe 
whistle  was  blown  twice  before  starting;  that  as  the  train  started  be  had 
looked  out  on  bis  side  towards  the  Little  £>ck  track,  and  saw  and  heard  noth- 
ing; that  he  had  then  commenced  shoveling  coal  into  the  fire  l^ox,  and  had 
been  so  engaged  until  he  lieard  Baker's  exclamation.  Ue  then  saw  the  Lit- 
tle Rock  train  directly  in  front  of  him,  and  jumped  off,  striking  the  ground 
75  or  100  feet  from  the  crossing. " 

From  the  testimony  of  these  witnesses,  introduced  on  behalf  of  the . 
company,  it  appears  that  the  freight  train  was  not  halted  at  the  stop 
post,  but  at  a  point  some  350  to  400  feet  from  the  crossing,  where,  ow- 
ing to  trees  and  other  obstructions,  it  was  difficult,  if  not  impossible,  to 
see  any  distance  along  the  track  of  the  lattle  Rock  road.  It  is  said  in 
ai^ument  that  it  is  impossible  to  stop  a  heavy  freight  train  at  a  given 
point,  but  when  the  speed  has  been  checked  it  is  not  a.  difficult  matter 
to  move  a  train  slowly  forward  for  a  hundred  feet  or  more.  But,  assum- 
ing for  the  benefit  of  the  company,  that  there  was  fair  reason  for  the 
stoppage  of  the  train  at  the  point  wiiere  it  was  halted,  yet  that  fact  made 
it  clearly  the  duty  of  those  in  charge  of  it  to  exeicise  the  greater  watcli- 
fulness  in  again  putting  the  train  in  motion.  They  knew  the  dangers 
of  the  surroundings.  Knowing  that  the  train  had  not  been  halted  at 
the  stopping  post,  but  at  a  point  much  further  away  from  the  crossing, 
they  knew  that  they  could  not  see  up  the  intersecting  track  to  the  same 
advantage,  and  the  greater  caution  should  have  been  observed  in  ap- 
proaching the  point  of  intersection.  What  in  fact  was  done?  The  en- 
gineer testifies  that  from  his  position  in  the  cab  he  could  not  see  on  the 
east  side  of  his  engine;  that  as  the  engine  started  the  fireman  lookeil 
out  on  the  east  .side,  gave  the  bell  a  pull,  and  tlien  began  putting  cual 
into  the  fire  box,  and  the  fireman  testifies  to  the  same  eflect.  In  otlier 
words,  notwithstanding  the  known  situation  demanded  great  watchful- 
ness in  approaching  the  crossing,  practically  none  whatever  was  exer- 
cised for  trains  coming  from  the  east  on  ttie  track  of  the  Little  Rock 


Digitized  by 


Google 


&54  FEDEIIAL  .RErOUTER,   vol.  51. 

road.  The  testimony  of  the  engineer  shows  that  he  himself  coold  iiot 
exercise  a  lookout  upon  the  east  side,  and  he  knew  that  the  fireman  was 
not  engaged  in  that  duty,  but  wa-s  down  on  the  floor  of  the  cab  engage*! 
in  shoveling  coal,  and  j'et,  with  this  knowledge,  he  drove  the  train  right 
by  the  stopping  post,  and  down  upon  tlic  crossing,  at  an  increasing  rate- 
of  speed,  and  right  upon  the  passenger  train  then  coming  from  the  east. 
Both  these  witnesses  testify  th%t  the  presence  of  the  passenger  train  was 
not  discovered  until  the  engine  thereof  was  going  over  the  crossing,  and 
had  come  within  the  line  of  vision  of  the  engineer  of  the  freight  train. 
This  fact  demonstrates  that  no  outlook  whatever  was  exercised  by  those 
in  charge  of  the  freight  train  for  trains  coming  from  the  east,  and  clearlj'^ 
establishes  negligence  in  this  particular. 

Furthermore,  frotn  the  testimony  of  the  engineer,  it  appears  that  the 
freight  train  was  moving  at  such  a  rate  of  speed  that  when  he  discovered 
the  other  train  at  a  distance  of  about  100  feet  he  could  not  prevent  the 
collision,  although  every  means  available  were  usefl.  In  other  words, 
although  the  engineer  knew  that  he  had  not  halted  his  train  at  the  point 
designated  by  the.  rules  of  his  company,  but  at  a  place  much  further 
away  from  the  crossing,  and  where  the  opportunities  for  seeing  trains 
on  the  intersecting  line  were  greatly  lessened,  and  although  he  knew 
that  he  could  not  see  the  line  to  the  east,  and  tliat  the  fireman  was  not 
looking  out  for  djmger  on  that  side,  he  nevertheless  gave  such  speed  to 
his  train  that  when  it  was  found  that  the  crossing  was  occupied  by  an- 
other train,  which,  according  to  the  rule  in  such  cases,  woidd  have  pre- 
cedence in  the  matter  of  crossing,  he  could  not  sloi>  the  movement  oi' 
his  train,  and  could  not  possibly  j)revent  a  serious  collision,  with  all  its 
attendant  horrors.  Certainly  such  a  state  of  facts  would  not  only  justify , 
but  would  demand,  a  finding  of  negligence  in  this  particular,  as  well  as 
in  that  touching  the  failure  to  exercise  a  proper  lookout  when  approach- 
ing the  crossing.  Clearly,  therefore,  there  is  no  merit  in  the  position 
that  the  court  erred  in  not  directing  a  verdict  for  the  plaintiff  in  error 
on  the  ground  that  the  evidence  wholh-  failed  to  show  negligence  on  the 
part  of  the  company . 

We  should  not  have  deemed  it  necessary  to  consider  the  evidence  at 
any  length  on  this  point  were  it  not  that  such  consideration  was  useful 
in  connection  with  the  next  error  assigned,  which  is  based  upon  the  fol- 
lowing facts:  It  was  averred  in  the  petition  filed  in  the  cause  that  the 
train  upoi\  the  Kansas  City  road  was  behind  scliedule  time  when  it 
reached  the  crossing,  and  there  was  evidence  introduced  tending  to  show 
that  the  train  was  not  upon  schedule  time,  but  was  running  as  a  wild 
train;  that  is,  upon  special  telegraphic  orders  from  tiie  train  dispatcher. 
During  the  argument  of  the  cause  before  the  jury  one  of  the  attorneys 
for  the  Little  Kock  Company  stated  to  the  jur^'  that  the  statutes  of  Ar- 
kansas made  it  the  duty  of  all  railroad  companies  to  run  their  trains  at 
ri'gular  times,  to  be  fi.^ced  by  puljlic  notice,  and  read  from  a  paper  the 
following  words:  "Every  such  corporation  shall  start  and  run  their  cai"s 
for  the  transportation  of  passengers  or  property  at  regular  times,  to  be 
fixed  by  public  notice,"  which  language,  counsel  stated,  was  copied  from. 
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an  act  of  the  legi.'dature  of  the  slate.  Counsel  for  plaintiff  in  error  re- 
quested the  trial  court  to  instruct  the  jury  that  the  section  of  the  Ar- 
kansas statute  from  which  these  words  were  copied  had  no  application 
to  the  case;  that  the  running  of  the  freight  train  as  a  wild  train  was  no 
evidence  of  negligence;  and  that  the  question  of  negligence  was  to  be 
determined  solely  upon  what  took  place  at  the  time  of  the  cros.sing. 
These  instructions  were  not  given,  and  error  is  assigned  thereon.  It 
may  be  said,  in  passing,  that  the  plaintiff  in  error  does  not  except  to 
the  charge  given  by  the  court  to  the  jury.  The  court  did  not  instruct 
the  jury  that  they  could  give  any  weight  to  the  fact  that  the  freight  train 
was  not  running  on  .schedule  or  regular  time,  but,  on  the  contrary,  con- 
fined the  charge  to  the  question  of  due  care  at  the  time  the  crossing  wa.^ 
actually  attempted. 

We  entirely  agree  with  counsel  for  plaintiff  in  error,  that  the  section 
quoted  from  the  statutes  of  Arkansas  has  no  application  to  the  issues  in 
this  case,  and  should  not  have  been  called  to  the  attention  of  the  jury; 
and,  furthermore,  we  think  that  it  would  have  been  well  for  the  court, 
in  view  of  the  fact  that  this  section  had  been  quoted  from  by  counsel  in 
argument,  to  have  given  the  specific  instructions  requested  in  writing 
by  counsel  for  the  Kansas  City  Company.  In  fact,  we  think,  under 
the  circumstances,  that  it  was,  strictly  speaking,  error  to  refuse  to  give 
these  instructions,  although  it  is  possible  the  trial  court  deemed  it  un- 
necessary, in  view  of  the  language  used  in  the  general  charge  given  the 
jury.  We  are,  however,  also  of  the  opinion  that  this  error  does  not  re- 
quire a  reversal  of  the  case,  because  it  suflSciently  a]ipears  that  no  pos- 
sible prejudice  has  been  thereby  occasioned  to  the  plaintiff  in  error.  If 
the  evidence  had  left  the  question  of  the  negligence  of  tlie  Kansas  City 
Company  in  doubt,  so  that  the  jury  were  called  upon  to  weigh  conflict- 
ing testimony  or  to  put  conflicting  theories  in  the  balance,  then  it  might 
be  well  contended  that  the  jury  might  have  given  weight  to  the  sugges- 
tion that  the  Kansas  City  train  was  in  fault  in  running  as  a  wild  train 
in  contravention  of  the  assumed  provisions  of  the  state  statute;  but,  in 
view  of  the  undisputed  facts  of  the  case,  it  is  entirely  clear  that  no  prej- 
udice could  have  resulted  to  the  plaintiff  in  error  growing  out  of  the  fail- 
ure to  give  the  instructions  requested  by  it. 

As  we  have  already  stated,  the  evidence  introduced  by  the  plaintiff 
in  error  admits  of  but  one  conclusion  upon  this  question,  and  there  is 
no  possibility  that  upon  another  trial  any  other  verdict  could  be  hoped 
for  upon  this  issue.  It  has  been  settled  by  the  supreme  court  in  the 
case  of  Iran  Silver  Min.  Co.  v.  Mike  &  Starr  Gold  <Ss  Silver  AFia.  Co.,  148 
U.  S.  394,  12  Sup.  Ct.  Kep.  543,  that  a  technical  error  in  the  instruc- 
tions given  by  the  court,  but  which  obviously  wrought  no  injury  to  the 
substantial  rights  at  issue,  is  not  ground  for  a  reversal  of  the  judgment; 
and  this  principle  has  been  enunciated  in  various  forms  by  the  supreme 
court.     Thus  in  Smiths  v.  SItoeniaker,  1 7  Wall.  630,  it  is  said  : 

"We  repont  the  doctrine  of  tliis  court  laid  down  in  Deery  v.  Craj/,  5  Wall. 
795,  that  while  it  is  a  suund  principle  that  no  judgment  should  be  reversed 
on  error,  when  the  error  complained  of  worked  no  injury  to  the  party  against 
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whom  the  ruling  was  made,  it  must  appear  so  clear  as  to  be  beyond  doubt 
that  the  error  did  not  and  could  not  have  prejudiced  the  rights  of  the  party. 
The  case  must  be  such  that  this  court  is  not  called  on  to  decide  upon  the 
preilonderance  of  the  evidence  tliat  the  verdict  was  right,  notwithstanding 
the  error  complained  of. " 

As  we  understand  the  facts  of  the  case  at  bar,  the  negligence  of  the 
plaintiff  in  error  is  proven,  not  by  a  preponderance  of  the  evidence,  but 
witliout  any  disagreement  in  the  testinionj*  in  regard  thereto,  all  the  evi- 
dence pointing  to  the  one  conclusion,  and  therefore  it  is  made  clear  that 
the  error  complained  of  did  not  and  could  not  have  worked  any  injury 
in  fact  to  the  plaintiff"  in  error,  and  therefore,  under  the  settled  rule  of 
the  supreme  court,  we  are  required  to  hold  that  the  refusal  of  the  trial 
court  to  give  the  request  preferred  by  the  Kansas  City  Company  was  not 
an  error  justifying  the  reversal  of  the  judgment  rendered  in  this  cause. 

This  same  principle  is  applicable  to  several  assignments  of  error  based 
upon  answers  made  by  witnesses  toutthing  the  rate  of  speed  at  which, 
in  their  opinion,  the  freight  train  was  moving  at  the  time  of  the  acci- 
dent. If  any  of  the  answers  given  were  technically  improper,  they 
are  not  ground  for  reversal,  for  the  general  fact  in  this  particular  is 
proven  by  the  testimony  of  the  witnessus  introduced  by  the  defendant, 
to  wit,  that  the  freight  train  was  moving  at  such  a  rate  of  speed  that  it 
could  not  be  stopped  in  time  to  prevent  a  collision  when  the  presence  of 
the  passenger  train  was  discovered  by  the  engineer. 

Error  is  also  assigned  upon  the  ruling  of  the  trial  court  upon  a  mo- 
tion to  suppress  certain  depositions  of  witnesses  taken  on  behalf  of  the 
defendant  in  error.  In  times  past  the  statutes  providing  lor  taking  of 
testimony  by  deposition  were  construed  with  great  strictness,  and  any 
deviation  from  the  provisions  thereof  was  held  fatal  to  the  deposition, 
and  this  was  especially  the  rule  under  the  former  provisions  of  the  stat- 
ute of  the  United  States,  which  provided  that  under  certain  circum- 
stances depositions  might  be  taken  without  notice  to  the  adversary  party. 
Since  the  amendment  of  this  statute  requiring  notice  to  be  given,  and, 
under  the  more  enlightened  views  obtaining  at  the  present  time  in  re- 
gard to  the  effect  ol  purely  formal  defects  in  matters  of  procedure  and 
practice,  merely  informal  deviations  from  the  stntutory  provisions  reg- 
ulating the  taking  of  testimony  are  not  held  fatal  thereto.  If  it  appears 
that  the  right  to  take  the  testimony  in  this  form  exists,  and  that  due 
notice  of  the  taking  thereof  has  been  given  to  the  opposing  party  in  the 
case,  so  that  the  right  of  cross-examination  hivs  been  properly  secured, 
then  the  objection  to  the  reading  of  depositions  so  taken  should  be  sub- 
stantial, and  not  technical,  before  it  siiould  be  sustained.  The  deposi- 
tions objected  to  were  Uiken  at  Memphis,  Tenn.,  counsel  for  both  par- 
ties being  present  and  participating  in  the  examination  and  cross-exam- 
ination of  the  witnesses.  Under  these  circumstances,  and  in  the  absence 
of  any  showing  of  prejudice  or  injury,  wc  are  not  justified  in  holding 
that  the  trial  court  erred  in  admitting  the  despositions,  for  any  of  the 
reasons  urged  hi  support  of  the  error  assigned  on  the  action  of  the  court 
in  this  particular. 


Digitized  by 


Google 


KANSAS   CITY,  FT.  8.  ft   M.  K.  CO.  V,  .STO.XER.  657 

It  is  also  assigned  us  error  that  the  court  did  notittstcuet  the  jury,  ns 
requested  by  the  plaintiff  in  error,  that  they  were  not  to  consider  the 
statem£nts  concerning  her  sufferings  made  by  Mrs.  Stouer  since  the  com- 
mencement of  this  sjiit.  On  the  trial  of  the  case  the  plaintifF  below 
read  the  deposition  of  Dr.  Wilkinson,  who  had  examined  Mrs.  Stoner 
after  the  suit  was  brought  for  the  purpose  of  ascertaining  the  extent  of 
her  injuries.  Upon  cross-examination  be  testified  that  his  diagnosis  of 
her  condition  was  based  upon  a  minute  examination  made  by  him,  and 
also  upon  the  statements  made  to  him  by  Mrs.  Stoner  in  reply  to  ques- 
tions put  by  him.  The  witness  detailed  some  questions  which  he  put 
to  Mrs.  Stoner  for  the  purpose  of  satisfying  himself  of  her  good  faith  in 
the  premises,  with  the  answers  she  made  thereto.  It  is  objected  that 
these  statements  of  Mrs.  Stoner  were  hearsay  and  self-serving  declara- 
tions, which  should  not  have  been  admitted,  and  that  the  jury  should 
have  been  instructed  to  wholly  disregard  all  statements  of  her  sufferings 
made  after  the  beginning  of  this  action  for  damages. 

The  admissibility  of  statements  made  indicating  pain  and  suffering  is 
not  dependent  upon  the  time  the  same  were  made  with  reference  to  the 
bringing  of  an  action  for  damages,  but  upon  the  circumstances  under 
which  they  were  made.  If  the  statements  were  indications  of  present 
pain  and  suffering  of  such  a  character  that,  if  made  before  suit  was 
brought,  they  would  be  admissible,  then  the  mere  fact  that  the  suit  was 
pending  would  not  render  them  inadmissible.  We  agree  with  counsel 
for  plaintiff  in  error  that  statements  of  past  suffering,  and  which  are  in 
effect  a  recital  of  past  events,  would  be  purely  hearsay,  and  therefore 
inadmissible,  but  this  would  be  true  of  statements  made  before,  as  well 
'as  of  those  made  after,  suit  brought.  It  was  not  error,  therefore,  to  re- 
fuse the  instruction  in  the  form  in  which  it  was  asked,  because  it  de- 
clared that  all  statements  made  after  the  suit  was  brought  were  inad- 
missible, which  is  not  the  true  test  of  admissibility.  Neither  do  we 
find  reversible  error  in  the  mere  fact  that  on  cross-examination  Dr.  Wil- 
kinson testified  to  certain  statements  and  actions  on  part  of  Mr.*.  Stoner, 
made  at  the  time  he  examined  her,  for  the  purpose  of  ascertaining  the 
condition  of  her  health.  If  the  witness  had  been  called  by  the  plain- 
tiff below  for  the  purpose  of  testifying  to  statements  made  to  him  by 
Mrs.  Stoner,  it  would  then  have,  appeared  that  the  purpose  was  to  put 
before  the  jury  the  statements  thus  made  as  direct  evidence,  and  in  such 
case  the  objection  thereto  would  have  been  well  taken.  In  fact,  how- 
ever, the  testimony  was  called  out  upon  cross-examination,  and  was 
directed  to  the  point  of  showing  that  the  opinion  given  by  the  witness 
us  to  Mrs.  Stoner's  condition  was  partly  based  upon  her  statements  and 
actions  at  the  time  of  the  exau^ination.  In  reply  to  the  questions  put 
for  the  purpose  of  showing  this  fact,  the  witness  gave  in  some  detail  the 
precautions  he  took  in  order  to  avoid  being  misled  in  his  examination, 
including  therein  the  answers  given  by  Mrs.  Stoner  to  queries  he  put  to 
her.  In  fact,  the  testimony  objected  to  was  introduced  in  order  to  en- 
able the  jury  to  determine  the  weight  to  be  given  to  the  evidence  of  Dr. 
WilkuisoD,  by  bringing  before  them  the  character  of  the  exahiinalion 
'v.51f.no.l0— 42 
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made  by  him,  and  the  care  exercised  by  him  in  conducting  the  same, 
and  we  do  not  believe  the  jary  were  misled  thereby.  Finding  no  prq- 
udioial  or  substantial  error  in  the  record  submitted  to  this  ooort,  it 
follows  that  the  judgment  of  the  court  below  is  affirmed. 


Northern  Pao.  R.  Co.  «.  Lewis  el  al. 
{CirvuU  Court  qf  Appeal*,  Ntnth  Circuit.   July  U,  ISOa.) 

1.  &AIUIOAA  COKPANtBS— NBGUOBNCS— SSTTINO  OOT  FlBSS— DBPBirSM. 

One  who,  without  permiBsion,  has  cut  cord  wood  from  pnblio.'  Uods,  And  pllad  It 
•long  a  railroad,  and  who  is  in  actual  possession  thereof,  and  engaged  in  leUinir  It 
for  his  own  benefit,  may  reoorer  its  full  ralue,  if  negligently  destroyed  by  fire  from 
alocomoUve;  for  the  railroad  oompany  cannot  justify  its  negligence  by  ahowinc 
that  the  plaintiff  was  a  trespasser,  or  question  his  tiUa  without  connecting  Itata 
with  the  true  title. 
i.  8aic»— EvronroB  as  to  Otheb  Pnus. 

Evidence  of  other  fires,  at  other  points  on  the  road,  and  at  other  times,  both 
before  and  after  the  destruction  of  the  wood,  though  set  by  other  locomotivea,  was 
admissible,  as  tending  to  show  the  possibility,  and  consequent  probability,  that  a 
locomotive  caused  the  fire,  and  to  show  a  negligent  habit  <u  the  offloers  and  agents 
of  the  railroad  company. 

S.   SaMII — EVISBNOI  AS  TO  COKBITSTIBUIS  OK  TRACK. 

As  Comp.  St.  Mont.  p.  8S0, 1 719,  makes  it  the  duty  of  a  railroad  oompany  to  keep 
Its  track  and  right  of  way,  to  the  distance  of  100  feet  on  each  side,  free  from  dead 
grass,  weeds,  and  other  combustible  material,  and  declares  a  f  ailare  to  do  so  prima 
fade  evidence  of  negligence  on  its  part,  evidence  that  the  right  of  way  and  track, 

at  points  other  than  that  at  which  the  fire  was  set  out  by  its  locomotive,  but  in  the 
immediate  neighborhood,  were  incuaibered  by  dead  grass  and  other  combustible 
material,  is  admissible.  ' 

4.  SAMK — COSTRIBCTOBT  NeOUOBXCB — BUSDEN  OF  PbOOF. 

It  was  Incumbent  upon  the  railroad  company  to  prove,  by  a  preponderance  of  ev- 
idence, that  plaintiff  was  guilty  of  contributory  negltgenee;  and  plaintilTs  fail- 
ure to  clear  the  brush  and  other  combustible  material  out  of  an  open  draw,  through 
which  the  fire  was  communicated  to  the  wood,  did  not  shift  the  burden  of  proof, 
for  plaintiit  was  not  bound  to  dear  the  ground  around  his  woodpile. 

5.  Samb — Pboximatb  Cadsb. 

A  simple  change  in  the  direction  of  the  wind  could  not  be  considered  as  distorth 
ing  the  unbroken  connection  between  the  negiigenoe  of  the  railroad  company  snd 
the  destruction  of  the  wood,  and  it  was  in  the  provinoa  of  the  court  to  instmot  the 
jury  that  it  was  not  an  intervening  cause. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Montana. 

Action  by  George  S.  Lewis  and  others  against  the  Northern  Pacific 
Railroad  Compauy  to  recover  the  value  of  certain  cord  wood  alleged  to 
have  been  destroyed  through  defendant's  negligence.  Verdict  and  judg- 
ment for  plaintiffs.     Defendant  brings  error.     Affirmed. 

W.  E.  CuUen  and  Oeo.  F.  Shdton,  for  plaintifif  in  error. 

la  order  to  maintain  this  action,  the  defendants  in  error  were  required  to 
•liow  that  they  were  the  general  owners  of  the  wood  destroyed,  or  that  they 
had  a  special  property  therein.  It  they  bad  no  title  to  the  wood,  and  the 
same  belonged  to  a  stranger  to  the  suit,  then  they  had  sufFered  no  injury  by 
the  negligence  of  the  plaintiff  in  error,  and  could  recover  no  damages  in  the 
action.     Comp.  St.  Mont.  p.  60,  §  4.  reads  aa  follows:    "Sec.  4.  Every  action 
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shall  be  prosecuted  in  the  name  of  the  real  yiATty  in  interest,  except  as  other- 
wise provided  in  this  act."  The  rpal  party  in  interest  was  tlie  owner  of  the 
wood;  and  if  defendants  in  error,  in  malcing  out  their  case  in  chief,  proved 
that  they  were  not  the  owners  of  the  woud  atid  had  no  interest  therein,  tlien 
their  cause  of  action  necessarily  failed.  Kailroad  Co.  v.  Joiien,  27  111.41: 
Railway  Co.  v.  Rees,  (Ariz.)  28  Paa  Itep.  1134;  Railway  Co.  v.  Hecht,  '•!& 
Ark.  357;  Murphy  \.  Railroad  Co.,  55  Iowa.  473,  8N.  W.  Kep.320;  Railway 
Co.  V.  Cullers,  (Tex.  Sup.)  17  S.  W.  Itep.  23;  Clapp  v.  Qlidden,  39  Me.  448; 
Lindsay  v.  Railroad  Co.,  29  Minn.  411,  13  N.  \V.  Rep.  191;  Reed  v.  Rail- 
way  Co.,  (Wis.)  37  N.  W.  Kep.  225;  Uungeiford  v.  Redford,  29  Wis.  345; 
JUcNarra  v.  Railway  Co.,  41  Wis.  69;  Dermott  v.  Wallach,  1  Black,  96;  iS<-hu- 
lenberg  v.  Harriman,21  Wall. 44;  Glenn  v.  Harrison,  17  N.  .1.  Law,  1;  Put- 
nam  v.  Wyley,  8  Johns.  337;  Winship  v.  Neale,  10  Gray,  382;  Hidgely  v. 
Btmd,  17  Md.  14;  Hard  v.  Fleminu,  34  Vt.  169;  Humt  v.  TitfU,  G  Blackf. 
136;  Howe  v.  Farrar,  44  Me.  233;  JoUnson  v.  Neale,  6  Allen,  229;  iftanley 
v.  Neale,  98  Mass.  343;  La.  220;  Goodman  v.  Kennedy.  10  TSTeb.  270,  4  N. 
W.  Rep.  987;  Reinheimer  v.  Uenmigway,  35  Pa.  St.  432;  Ribhle  v.  Lauj- 
rence.  51  Mich.  669,  17  N.  W.  Hep.  60. 

The  denial  of  title  in  the  answer  made  the  ownership  of  the  wood  a  mate- 
rial issue  in  the  case,  and  put  the  defendants  in  error  upon  proof  of  tlieir 
title.  Dermott  v.  Wallach,  1  Black,  96;  Schulenberg  v.  Harriman,  21  Wall. 
44:  Woodworth  v.  Knowlton.  22  Cal.  165;  Marshall  v.  Shafter,  32  Cal.  177; 
Bruck  V.  Tuekei;  42  Cal.  346;  Bliss,  Cotle  PI.  g;^  327,  328;  Abb.  Tr.  Ev.  p. 
627;  2  Boone,  Code  PI.  p.  96;  Dacis  v.  Hoppock,  6  Duer,  254;  Stephenson  v. 
LitUe.  10  Mich.  433. 

The  defendants  in  error  invoke  the  principle  that  such  possession  of  the 
property  as  they  bad  would  be  sutUcient  to  entitle  them  to  maintain  the  ac- 
tion against  a  wrongdoer,  or  against  one  who  could  show  no  better  evidence 
of  title;  but  this  principle  is  not  available  to  the  defendants  in  error,  for  the 
reason  that,  to  give  a  right  of  action  founded  on  mere  possession,  that  pos- 
session must  be  a  rightful  one.  One  wrongdoer  can  have  no  right  again.st 
another.  Turley  v.  Tucker,  6  Mo.  583;  Hardman  v.  Willcock,  9  Bing.  382; 
Stephenson  v.  Little,  10  Mich.  434;  Winship  v.  Neale,  10  Gray.  382;  Ridgely 
V.  Bond,  17  Md.  14;  Hurd  v.  Fleming,  34  \'t.  169;  Hume  v.  TafU,  6  Blackf. 
136:  Howe  v.  Farrar,  44  Me.  233;  Muyyridge  v.  Eveleth,  9  Mete.  (Mass.) 
Zi3;  Buckley  v.  Gross,  3  Best  &  S.  566;  Mmy  v.  Green.  7  Mees.  &  W.  623; 
Ransom  v.  State,  22  Conu.  153;  Putnam  v.  Wyley,  8  .lohns.  337. 

As  the  defendants  in  error  did  not  own  the  land  upon  which  the  wood  whs 
piled,  they  had  no  constructive  title  to  it.  Murphy  v.  Railroad  Co.,  55  Iowa, 
473,  8  N.  W.  Rep.  320. 

If,  therefore,  it  appears  that  the  wood  in  question  was  the  property  of  some 
one  else  other  than  the  defendants  in  error,  and  that  they  had  no  intere.st 
therein,  under  the  foregoing  authorities  Ihey  had  no  cause  of  action  against 
the  plaintiiT  in  error. 

The  wood  was  cut  by  the  defendants  in  error  upon  the  unsurveyed  public 
domain  of  the  United  States,  and  at  the  time  of  its  destruction  was  piled 
thereon.  The  testimony  of  the  defeuduuts  in  error  showed  that  they  had  nut 
complied,  ur  attempted  to  comply,  with  the  rules  and  regulations  of  the  sec- 
retary of  the  interior  under  the  act  of  congress  of  June  3,  1878.  "Without 
positive  license  by  statute,  or  other  competent  authority,  no  person  or  corpo- 
ration can  lawfully  cut  or  use  the  timber  cut  upon  the  public  lands,  be  thi-y 
mineral  lauds  or  otherwise. "  U.  S.  v.  Eureka  d-  P.  R.  Co.,  40  Fed.  Rep.  422; 
SchtUenherg  v.  Harriman,  21  Wall.  44;  V.  S.  v.  Cook,  19  Wall.  591;  Spencer 
V.  U.  8.,  10  a.  01. 259;  Cotton  v.  U.  S.,  11  How.  229;  U.  S.  v.  Gear,  3  How. 
120. 
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When  the  timber  \a  once  severed  from  the  land,  it  ceases  to  be  a  part  of 
the  realty,  and  becomes  personal  property;  but  the  title  to  the  property  is 
still  in  the  United  States,  and  the  United  States  could  replevy  the  lumber  or 
timber  wlierever  found;  and  if  it  could  not  be  found,  and  the  cutting  was 
knowingly  and  unlawfully  done,  could  recover  the  full  value  of  the  lumber 
or  timber,  with  the  enhanced  value  by  rejison  of  its  manufacture,  not  only 
from  the  original  trespasser,  but  from  any  third  party  in  whose  hands  it  m.-iy 
have  passed.  Woodenware  Co.  v.  U.  S.,  106  U.  S.  432,  1  Sup.  Ct.  Rep.  398; 
U.  S.  V.  Scott,  39  Fed.  Rep.  901.  See,  also,  Hungerford  v.  Redford,  29  Wis. 
345;  McNarra  v.  Railtoay  Co.,  and  Murphy  v.  Railroad  Co.,  supra. 

The  very  evidence  which  shows  the  possession  proves  the  possession  to  be 
tortious,  and  plaintiffs'  prima  facie  evidence  is  rebutted  by  showing  abso- 
lute property  in  another.  Turley  v.  Tucker,  6  Mo.  583;  Stephenson  v.  Little, 
10  Mich.  434:  U.  S.  v.  Heilner,2%  Fed.  Rep.  80;  Wimhip  v.  Neale,  10  Gray, 
382;  Lindsay  v.  Railroad  Co.,  supra;  Nesbitt  v.  Lumber  Co..  21  Minn.  491; 
V.  8.  V.  Ball,  31  Fed.  Rep.  667;  U.  S.  v.  Lane,  19  Fed.  Rep.  910;  tT.  S.  v.  im- 
liams,  18  Fed.  Rep.  475;  Timber  Cases,  11  Fed.  Rep.  81;  Rly  v.  U.  S..  4  Dill. 
464. 

The  defendants  in  error,  having  admitted  that  they  cut  the  wood  in  contro- 
versy upon  the  public  unsurveyed  lands  of  the  United  States,  and  that  Ihey 
had  not  complied  with  the  laws  of  the  United  States  relative  thereto,  and  had 
violated  the  rules  and  regulations  prescribed  by  the  secretary  of  the  interior, 
under  the  act  of  congress  of  June  3, 1878,  are  compelled  to  trace  their  title 
through  their  own  criminal  acts.  Under  the  act  of  congress,  a  violation  of 
the  rules  and  regulations  of  the  secretary  of  the  interior  became  a  misde- 
meanor punishable  by  fine  and  imprisonment.  Their  violation  of  the  rules 
and  regulations  of  the  secretary  of  the  interior  in  force  at  that  time  rendered 
them  liable  to  a  prosecution  for  this  offense.  U.S.  v.  Williams,  supra.  They 
were  therefore  obliged  to  trace  their  title  to  the  property  in  question  through 
their  own  criminal  sicts. 

In  the  case  of  The  Arrogante  Barcelones,  7  Wheat.  496,  the  court,  in  refus- 
ing to  grant  relief  to  the  owner  of  a  vessel  which  had  been  captured  for  a  vi- 
olation of  the  nexttrality  laws  of  the  United  States,  condemned,  sold,  and 
eventually  purchased  by  the  wrongdoer,  said:  "Nor  will  courts  of  justice 
ever  yield  the  loeus  standi  in  Judtcio  to  the  suitor  who  is  compelled  to  trace 
his  title  through  his  own  criminal  acts."  This  principle  seems  to  be  founded 
in  justice,  for  the  reason  that  courts  would  be  reluctant  to  encourage  wrong- 
doers in  the  violation  of  the  law  by  extending  to  them  the  right  to  enforce 
their  claims  to  property  which  they  had  obtained  by  their  own  criminal  acts. 
In  the  case  of  Dos  Hermanns,  2  Wheat.  76,  the  principle  was  laid  down 
that,  if  a  party  attempts  to  impose  upon  the  courts  by  knowingly  or  fraudu- 
lently claiming  as  his  own  property  belonging  to  others,  he  will  not  be  en- 
titled to  restitution  of  that  portion  which  he  may  ultimately  establish  us  his 
own. 

The  courts  of  the  United  States  have  repeatedly  refused  to  enforce  contracts 
founded  on  the  violation  of  the  law,  and  have  held  that  the  property  acquired 
in  violation  of  the  law  conveys  no  title.  Duncanson  v.  McLure,  4  Dall.  308; 
U.  S.  V.  Lapene,  17  Wall.  601;  Cutner  v.  U.  S.,  Id.  517;  Montgomery  v.  U.  S.. 
15  Wall.  395;  Desmare  v.  U.  S.,  93  U.  S.  605;  Coppell  v.  Hall,  7  Wall.  548. 

Win.  Wallace,  Jr.,  and  Thos.  C.  Bach,  for  defendants  in  error. 

This  action  was  one  of  trespass, — not  only  such  in  fact,  but  admittedly  so 
regarded  by  defendant  in  the  court  below.  It  is  purely  and  simply  an  action 
for  Injury  to  the  possession,  and  therefore  proof  of  property,  either  general, or 
special,  in  addition  to  proof  of  possession,  is  utterly  idle.     While  in  actions 
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of  replevin  and  ejectment,  and  sometimes  in  trover,  the  rule  is  different, 
it  is  because  right  is  involved,  and  plaintiff  in  them  must  recover  on  the 
strength  of  his  own  title.  Lambert  v.  Stroother,  AVilles,  221 ;  Graham  v.  Peat, 
1  East,  244;  Jeffries  v.  llailroad  Co.,  34  Eng.  Law  &  Eq.  122;  2  Greenl. 
£v.  §§  613,  618.  Also  note  2:  "Possession  alone  is  good  as  against  one  who 
has  neither  title  nor  possession."    Stoeetland  v.  Stetson,  115  Mass.  49. 

While  in  an  action  of  tresptiss,  if  plaintiff  have  not  actual  possession  he  may 
prove  title,  the  object  of  so  proving  title  is  to  establisli  possession  construc- 
tively from  title;  while  in  trover  and  replevin  the  object  of  proving  posses- 
sion is  to  make  a  prima  facie  showing  of  right  or  title.  2  Greenl.  Ev.  §§  614, 
636;  Abb.  Tr.  Ev.  p.  629;   Kissam  v.  Koberts,  6  Bosw.  163. 

"But  in  respect  to  a  proper  action  of  trespass  de  bonis  asportatis  the  au- 
thorities are  consistent  and  overwhelming  that  possession  is  a  siifBcient  title 
to  the  plaintiff  in  an  action  of  trespass  vt  et  armis,  and  defendant  in  such  an 
action  cannot  set  up  property  in  a  stranger.  ♦  *  *  If  it  were  held  that  in 
an  action  of  trover  for  the  wrongful  conversion  of  goods  the  defendant  might 
show  property  in  a  third  person,  it  would  by  no  means  follow  that  such  a  de- 
fense is  admissible  in  trespass  for  a  wrongful  tal<ing."  To  the  same  effect 
are  Hoyt  v.  tielston,  13  Johns.  151;  Cook  v.  Howard,  Id.  276,  284;  Aikinv. 
Buck,  1  Wend.  466,  469;  Demickv.  Chapman,  11  Johna.  132;  Squire  v.  Hal- 
lertber.k,  9  Pick.  551;  Hanmer  v.  Wilsey,  17  Wend.  91;  Parker  \.  Hotchkiss; 
25  Conn.  321;  Todd  v.  Jack-ion.  26  N.  J.  Law,  .525;  Ashmore  v.  Hardy,  7 
Car.  A  P.  501;  Whittington  v.  Boxall,  6  Q.  B.  139;  Cary  v.  Holt,  2  Strange. 
1238;  Wttstland  v .  Poiterfleld,  9  W.  Va.  438;  Craig  v.  Gilbreth,  47  Me.  417; 
QUson  V.  Wood,  20  111.  38;  Gardirur  v.  I'hibodeau,  14  La.  Ann.  732;  Boston 
V.  Neat,  12  Mo.  125;  Crawford  v.  Bynuin,  7  Yerg.  381;  Fuller  v.  Bean,  30 
N.  II.  181;  Golden  Gate  M.  &  M.  Co.  v.  Joshua  Hendy  Mach.  Works,  82  Cal. 
184,  23  Pac.  Hep.  45;  CHner  v.  Pike,  2  Head.  398;  Tarry  v.  Brown,  34  Ala. 
159;  Kemp  v.  Seely,  47  Wis.  688,  3  N.  W.  Uep.  830. 

In  Boston  V.  Neat,  12  Mo.  125,  Xapton,  J.,  says:  "There  was  no  ques- 
tion of  title  in  the  case,  nor  is  title  necessary  to  maintain  trespass  against  a 
stranger  to  the  title."  We  ref^r  particularly  to  the  latter  case,  because  the 
opinion  is  written  by  the  same  judge  as  in  the  case  of  Turley  v.  Tucker,  6  Mo. 
583,  (trover,)  cited  by  opposing  counsel. 

And  we  have  enforced  this  distinction  thus  vigorously  because  opposliig 
counsel  have  cited  in  their  brief  cases,  indiscriminately,  of  trover,  replievin, 
and  ejectment,  all  utterly  inapplicable  to  this  case,  and  many  of  them,  while 
enforcing  a  contrary  rule,  because  of  the  form  of  action  before  them,  expressly 
recognizing  the  distinction  above  made. 

And  even  as  to  the  action  of  trover,  Mr.  Greenleaf  says:  "But  a  lower' de- 
gree of  interest  will  sumetimes  suffice  againsita  stranger,  for  a  mere  wrong- 
doer is  not  perniiltcd  to  question  the  title  of  a  person  in  the  actual  possession 
and  custody  of  the  goods  whose  possession  he  has  wrongfully  invaded."  Sec- 
tion 637,  p.  566.  See,  also,  to  same  effect,  as  to  action  of  trover.  Ward  v. 
Wood  Co.,  13  Xev.  44;  Jeffries  v.  Railroad  Co.,  34  Eng.  Law  &  Eq.  122; 
Bartlett  v.  Hoyt,  29  N.  H.  319;  Burke  v.  Savage,  Vi  AHen,  408;  Shaw  V. 
Kaler.  106  Mass.  448;  First  Parish  in  Shrewsbury  v.  Smith,  14  Pick.  297,  3p2; 
Sutton  V.  Buck,  2  Taunt.  302;  Duncan  v.  Spear,  11  Wend.  .54,  57 ;  Winchri-  v. 
Shrewsbury,  2  Scam.  283;  Knapp  v.  Winchester,  11  Vt.  354;  Harker  v.  De- 
ment, 9  Gil,  12;  Wilson  v.  Hinsley,  13  Md.  64, 73. 

The  two  cases  from  the  United  Stiites  supreme  court  cited  on  this  conten- 
tion, by  opposing  counsel,  were  cases  of  replevin ;  and  in  the  latter  the  defend- 
ant connected  himself  with  the  true  title,— utterly  inapplicable,  as  we  have 
shown,  to  the  case' at  bar.  Indefed,  the  Second  case  (Sc/mZ^nfeeri?  v.  Harritrian,) 
went  up  on  a  stipulation  of  facts,  in  effect,  that  "plaintiffs  were  iu  the  qufet 
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and  peaceable  possession  of  the  logs,  and  that  such  possession  was  conclusive 
evidence  of  title  unless  the  defendant  connected  with  the  state."  21  Wall.  59. 

The  next  contention  is  that  the  pleadings  were  so  framed  as  to  put  us  on 
proof  of  title.  The  complaint  alleges  the  destruction  of  wood  "belonging  to 
plaintiflFs.'-'  Defendant  below  not  only  denied  that  averment,  but  added  a  so- 
called  denial  that  we  owned  the  same.  The  cases  cited  by  him  are  utterly  in- 
applicable to  this  contention,  they  being  all  cases  of  ejectment,  replevin,  or 
trover,  where  right  and  title  are  necessarily  involved,  save  one,  in  which, 
however,  the  defendant  justilied  by  connecting  with  the  owner.  Mr.  Abbott 
has  already  been  quoted  as  saying  that  an  averment  of  title  in  this  action 
would  be  satislied  by  proof  of  possession  alone,  and  that  the  issue,  if  joined, 
would  be  immaterial. 

Where  plaintiff  alleged  ownership,  and  could  only  prove  possession  good  as 
against  defendant,  held  sutUcient.  Qihon  v.  Wood,  20  III.  38;  Craro/ord  v. 
Bynum,  7  Yerg.  381;  Outcalt  v.  Burling,  25  N.  J.  Law,  445,  447;  Crinerv. 
Pike,  2  Head.  398 ;  Kissam  v.  RoherU,  6  Bosw.  154,  161.  and  cases  cited ;  Put- 
nam V.  Lewis,  133  Mass.  264,  26b;  Boston  v.  Neat,  supra;  Wincher  v. 
Shrewsbury,  supra;  Reader  v.  Moody,  3  .Tones,  (N.  C.)  372  ;l(PorA;er  v.  Uotch- 
kiss,  25  Conn.  321. 

Even  had  the  action  been  of  a  nature  to  require  proof  of  title,  defendant 
should  have  affirmatively  pleaded  title  in  a  third  person.  Kissam  v.  Roberts, 
supra,  and  case  cited;  Ashmore  v.  Hardy,  7  Car.  &  P.  501;  Whittingtori  v. 
Boxall,  5  Q.  B.  139;  Browne  v.  Dawson,  12  Adol.  &  E.  624. 

The  proposition  that,  to  give  a  right  of  action  upon  bare  possession,  the 
possession  must  be  rightful,  is  true  when  applied  to  those  actions  where  title 
must  be  shown  and  proof  of  possession  is  admisiiible  as  prima  facie  evidence 
of  title,  but  is  utterly  false  its  applied  to  the  present  action.  The  languitge  of 
Kknyon,  C.  J.,  in  case  of  trespass  to  realty,  is  that  ''any  possession  is  a  legal 
poss&sslon  against  a  wrongdoer."     1  East.  244. 

Id  a  case  of  trover  for  wood  cut  on  the  public  domain,  Hawlky,  C.  J.,  says: 
"  We  are  of  the  opinion  that  appellants  could  not  defeat  a  recovery  of  the  wood 
by  plaintiff  by  showiug  the  title  to  the  land  to  l>e  in  the  government  of  the 
United  .States,  unless  they  in  some  manner  connected  themselves  with  the 
government."  Ward  v.  Wood  Co.,  13  Xev.  44.  Mr.  Greenleaf's  statement, 
a  mere  wrongful  possession  is  sufficient  to  maintain  tresna-ss  against  a  wrong- 
doer, we  have  already  adverted  to.  2  Greenl.  Ev.  §  618.  See,  also,  Boston 
y.  Neat.  12  Mo.  126;  Bartktt  v.  Hoyt,  29  N.  H.  319;  Burke  v.  Savage,  13 
Allen,  408;  Rollins  v.  Clay,  33  -Me.  132;  Fuller  v.  Bean,  30  JT.  H.  181;  Criner 
V.  Pike,  2  Head,  398;  WiiiaJier  v.  Shrewsbury.  2  Scam.  28'5;  Boston  v.  Neat, 
12  Mo.  127;  Reader  v.  Moody,  3  Jones,  (X.  C.)  372;  (joldm  Gate.  M.  &  M. 
Co.  V.  Joshua  HendyMach.  Works,  82  Cal.  184.  23  Pac.  Hep.  45. 

In  Dos  Hermanos,  2  Wheat.  76,  (cited  by  defendant  in  its  brief.)  It  is  said: 
"It  lias  been  said  that  there  is  no  evidence  upon  the  record  that  the  captain 
was  duly  commissioned,  and  that  further  proof  ought  to  be  required  on  this 
point.  This,  however,  is  a  question  which  claimant  has  no  right  to  litigate. 
He  has  no  legal  standing  before  the  court  to  assert  the  rights  of  the  United 
States." 

Of  cases  cited  by  plaintilf  in  error,  (its  brief,  p.  33.)  six  involve  no  wrong- 
ful posse.ssion;  two  are  in  trover;  one  false  imprisonment  and  money  had 
and  received;  while  the  remaining  case  (Kansom  v.  State,  22  Conn.  1.53) 
is  emphatically  our  way,  the  court  saying,  (page  159:)  "And  therefore  tres- 
pass ma^'be  maintained  by  the  owner  against  the  taker,  although  such  pos- 
session of  the  latter  is  good  as  between  him  and  any  other  person  excepting 
the  owner,  as  it  is  in  every  case  where  possession  of  goods  is  obtained  tor- 
tiously. " 
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Before  McKesna  and  Gilbert,  Circuit  Judges,  and.DEADV,  District 
Judge. 

Gilbert,  Circuit  Judge.  This  case  comes  on  a  writ  of  error  to  the 
circuit  court  of  the  United  States  for  the  district  of  Montann. '  The  case 
was  tried  before  a  jury,  and  a  judgment  rendered  against  the  railroad 
company  for  the  sum  of  $21,487.83.  The  complaint  alleged  in  sub- 
stance that  on  or  about  August  5, 1890,  while  the  railroad  company  was 
using  and  operating  a  railroad  in  Jefferson  county,  Mont.,  it  failed  to 
keep  its  right  of  way  and  railroad  track  free  from  dead  grass,  weeds, 
brush,  and  other  combustible  material,  and  used  locomotives  which 
threw  a  large  amount  of  sparks,  which  fell  upon  the  track  and  right  of 
way,  thereby  setting  fire  to  said  dead  grass,  etc.,  which  fire  spread  and 
destroyed  9,400  cords  of  wood  belonging  to  said  George  S.  Lewis  et  al. 
The  railroad  company  answered,  denying  the  allegations  of  negligence, 
and  denied  that  it  caused  the  fire  or  destroyed  any  wood  belonging  to 
the  defendants  in  error.  It  further  denied  that  said  George  S.  Ijewis 
ft  al.  were  the  owners  of  the  cord  wood  mentioned  in  the  Complaint,  or 
that  they  had  suffered  any  damage  by  any  acts  of  the  railroad  company; 
and  affirmatively  alleged  that  the  loss,  if  any,  occurred  through  the 
negligence  or  carelessness  of  said  defendants  in  error.  There  are  many 
assignments  of  error,  some  of  which  are  repetitions  of  substantially  the 
same  assignment.  The  more  important  of  these,  and  those  relied  upon 
upon  the  argument,  will  be  considered  in  the  order  in  which  thej'  were 
presented. 

It  is  claimed  that  the  court  erred  in  refusing  to  instruct  the  jury  that 
the  title  or  ownership  of  the  wood  destroyed  was  directly  in  issue,  and 
that,  in  order  to  maintain  the  action,  the  plaintiffs  must  show  that  they 
were  the  owners  of  the  wood ,  or  that  they  had  a  special  property  therein . 
It  appeared  that  the  wood  was  cut  upon  the  public  lands  of  jthe  United 
States,  without  authority  or  permission  from  the  government.  At  the 
time  it  was  destroyed  it  was  piled  upon  the  public  lands  near  the  com- 
pany's railroad  track.  The  defendants  in  error  were  hauling  wood  to 
the  pile,  and  shipping  wood  to  market  by  the  company's  road,  at  and 
prior  to  the  time  of  the  tire.  The  pile  was  in  charge  of  a  foreman, 
whose  duty  it  was  to  rake  and  clear  the  ground  around  it  for  protection 
against  fire.  The  court  below  instructed  the  jury  that,  as  against  de- 
fendant, the  plaintiffs  were  the  owners  of  said  wood,  although  the  same 
was  cut  from  lands  belonging  to  the  United  States.  After  a  careful  con- 
sideration of  the  numerous  authorities  cited,  we  are  of  the  opinion  that 
there  was  no  error  in  giving  this  instruction,  or  in  refusing  to  charge  as 
requested  by  the  plaintiff  in  error.  This  case  comes  within  the  general 
rule  governing  the  action  of  trespass  for  injury  to  personal  property. 
In  such  a  case  possession  is  prini/i /aete  evidence  of  right,  and  no  stranger 
may  disturb  that  possession  without  showing  some  authority  or  right 
from  the  true  owner.  The  rule  applies  to  the  negligent  destruction  of 
property,  as  well  as  to  its  wrongful  taking  and  asportation.  The  fact 
that  the  land  on  which  the  wood  was  cut  was  government  land,  and  the 
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wood,  when  cut  and  saw^,  still  belonged  to  the  United  States,  and  the 
fact  that  the  defendants  in  error  may  have  been  trespassers,  can  make 
no  difference  with  the  application  of  the  rule.  In  such  a  case  the  de- 
fendant is  not  allowed  to  justify  his  own  wrong  by  showing  the  plaintiffs 
wrong,  and  he  is  not  allowed  to  question  the  title  of  plaintiff  in  posses- 
sion, unless  he  connects  himself  with  the  true  title. 

Some  cases  are  cited  by  plaintiff  in  error  to  sustain  its  contention 
that  recovery  cannot  be  had  in  favor  of  a  trespasser  upon  the  public 
lands.  It  will  be  observed  that  the  decisions  in  those  cases  are  ex- 
pressly based  upon  the  fact  that  the  parties  who  brought  the  actions 
had  not  the  actual  possession,  and,  being  trespassers  under  no  claim  of 
right,  could  not  have  the  constructive  possession  of  the  property  taken 
or  destroyed.  The  case  of  Turley  v.  Tucker,  6  Mo.  583,  was  a  case  where 
logs  had  been  cut  and  left  upon  the  government  laud  by  the  plaintiff. 
Subsequently  the  defendant  appropriated  the  logs  to  his  own  use.  The 
plaintiff's  right  to  recover  was  denied,  not  because  he  had  wrongfully 
cut  the  logs  upon  the  public  lands,  but  for  the  reason  that  he  had  no 
actual  possession  of  the  logs,  and  claimed  no  right  to  the  land  upon 
which  they  were  cut.  In  the  case  of  Murphy  v.  Railroad  Co.,  55  Iowa, 
473,  8  N.  W.  Rep.  320,  the  plaintiff  had  cut  hay  and  stacked  it  upon 
the  uninclosed  prairie..  The  hay  was  destroyed  by  fire  through  the  de- 
fendant's n^ligence.  Plaintiff  was  not  in  actual  possession  of  the  hay, 
and  made  no  claim  to  any  right  in  the  land.  It  was  held  he  could  not 
recover.  In  the  case  of  Railway  Co.  v.  Hechl,  38  Ark.  357,  it  was  said  by 
the  court  that,  in  an  action  for  the  destruction  of  property,  "an  allega- 
tion of  ownership  is  material;"  but  that  statement,  if  it  amounts  to  a 
denial  of  the  doctrine  that  possession  is  prima  facie  evidence  of  owner- 
ship, must  be  regarded  as  ohiter,  for  the  pleadings  in  the  case  expressly 
admitted  the  plaintiff's  ownership.  The  case  before  the  court  is  distin- 
guishable from  these  from  the  fact  that  the  defendants  in  error  were  in 
the  actual'  possession  of  the  wood.  The  destruction  was  total.  The 
amount  to  be  recovered  was  not  the  value  of  the  possession,  or  .anything 
less  than  the  full  value  of  the  property  destroyed.  Kennedy  v.  WhilweU, 
4  Pick.  466;  InyersoU  v.  Van  Bokkelin,  7  Cow.  670-681;  While  v.  Wehh, 
15  Conn.  305. 

It  is  assigned  as  error  that  the  court  permitted  evidence  of  other  fires  set 
at  other  points  on  the  road  and  at  other  times,  and  by  other  engines,  and 
instructed  the  jury  to  take  into  consideration  the  fires  so  set  in  determin- 
ing the  question  of  negligence.  The  complaint  did  not  designate  the 
particular  engines  which  were  claimed  to  have  caused  the  fire.  The 
testimony,  however,  tended  to  show  that  the  fire  originated  from  one  of 
two  certain  locomotives,  and  that  these  and  other  locomotives  had  set 
other  fires  both  before  and  after  the  injury  complained  of.  This  evi- 
dence was  clearly  admissible,  under  the  authority  of  the  decision  in  the 
case  of  Railroad  Co.  v.  Ricliai-dson,  91  U.  S.  454,  as  "tending  to  prove 
the  possibility,  and  consequent  probability,  that  some  locomotives 
caused  the  fire,  and  as  tending  to  show  a  negligent  habit  of  the  officers 
and  agents  of  the  railroad  company," 
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It  IB  claimed  that  the  court  erred  in  permittiDg  the  defendants  in 
error  to  prove  that  the  right  of  way  and  the  track  at  other  points  than 
that  where  the  fire  occurred  were  incumbered  by  dead  grass  and  other 
combustible  material.     Comp.  St.  Mont.  p.  830,  reads  as  follows: 

"Sec.  719.  It  shall  be  the  duty  of  all  railroad  eorporatiopi  or  railroad 
companies  operating  any  railroad  within  this  territory  to  keep  their  railroad 
track,  and  either  side  thereof,  fur  a  distance  on  each  side  of  the  track  or.  road- 
bed, so  far  as  it  passes  through  any  portion  of  the  territory  of  Montana,  free 
from  dead  grass,  weeds,  or  other  dangerous  or  combustible  material ;  and 
any  rnilroad  company  or  corporation  so  failing  to  keep  their  railroad  track 
free  and  clear,  as  above  specifled,  and  each  side  thereof,  shall  be  liable  for 
any  damages  which  may  occur  from  Are  emanating  from  operating  the  rail- 
road ;  and  a  neglect  to  comply  with  the  provisions  of  this  chapter  in  keeping 
clear  any  railroad  track,  and  either  side,  for  a  distance  equal  to  the  space  of 
ground  covered  by  the  grant  of  the  right  of  way  of  the  railroad  company, 
provided  that  the  same  does  not  exceed  one  hniidied  feet  on  each  side  of  the 
roadbed,  shall  he  prima  facie  evidence  of  negligence  on  the  part  of  any  rail- 
road corpoi-ation  so  operating  any  railroad  within  the  territory  of  Montana." 

Witnesses  were  allowed  to  testify  as  to  the  condition  of  the  track  "all 
along  ap  through  there,  at  points  opposite  the  oamp."  We  do  not  think 
the  inquiry  took  too  wide  a  range.  The  investigation  was  auificieutly 
confined  to  the  immediate  neighborhood  of  the  fire,  and  it  is  not  per- 
ceived that  the  plaintiff  in  error  could  have  been  injured  by  it.  There 
is  another  view  under  which  this  evidence  was  clearly  proper^  The  fire 
started  at  bridge  71,  half  a  mile  from  the  wood  pile^  In  the  interven- 
ing space  a  second  fire  was  started  by  the  same  train.  The  foreman 
who  was  fighting  the  first  fire  abandoned  it  for  a  time  to  extinguish  the 
other.  In  the  mean  time  the  first  fire  increased  and  spread.  It  was 
proper  to  consider  the  condition  of  the  track  through  the  entire  distance, 
as  affecting  the  question  of  contributory  negligence  of  defendants  in  error 
in  their  action  in  opposing  the  spread  of  the  fires. 

The  instruction  of  the  court  upon  the  statute  quoted  above  is  assigned 
as  error.     The  court  said: 

"It  was  made  hereby  the  duty  of  the  defendant  to  keep  the  railroad  track 
and  right  of  way,  to  the  distance  of  100  feet  on  each  side  of  such  track,  free 
from  dead  grass,  weeds,  and  other  dangerous  and  combustible  material,  and 
the  failure  to  do  so  was  pritna,  facie  evidence. of  negligence  on  the  part  of 
the  railroad  company. "  ' 

It  is  claimed  that  this  instruction  leaves  out  of  consideration  the  ques- 
tion whether  the  combustible  material  left  in  the  right  of  way  was  the 
means  of  communicating  the  fire.  This  instruction,  so  far  as  it  goes,  is 
a  synopsis  of  the  statute,  and  consequently  a  correct  exposition  of  the 
law.  The  record  discloses  that  the  only  exception  taken  to  it  was  on 
the  ground  that  there  was  no  evidence  to  show  the  width  of  the  right 
of  way  to  have  been  100  feet  on  each  side  of  the  center  of  the  track,  and 
that  the  width  was  a  question  of  fact  for  the  jury.  If  there  were  any 
error  in  the  failure  to  charge  further,  as  now  claimed,  it  was  waived  by 
the  plaintiff  in  error.     Mutual  Life  Co.  v.  Snyder,  93  U.  S.  396. 
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It  is  claimed  that  there  was  error  in  the  instruction  upon  the  subject 
of  contributory  n^ligence.  The  court  charged  the  jury  that  it  devolved 
upon  the  defendant  to  prove,  by  a  preponderance  of  evidence,  that  the 
plaintiffs  were  guilty  of  contributory  negligence.  Plaintiff  in  error  ad- 
mits the  correctness  of  this  rule  in  ordinary  cases,  but  contends  that 
whenever  the  plaintiff,  in  making  his  case,  shall  have  disclosed  evidence 
of  his  own  contributory  negligence,  the  burden  of  proof  is  shifted,  and 
it  devolves  upon  him  to  show  that  his  negligence  was  not  of  a  character 
to  bar  his  right  of  action.  The  evidence  which  it  is  claimed  proved  the 
plaintiffs'  contributory  negligence  consisted  in  the  fact  that,  upon  tlie 
further  side  of  the  wood  pile,  and  extending  towards  the  timber,  the 
plaintiffs  had  failed  to  dear  the  brush  and  combustible  material  out  of 
an  open  draw,  through  which  draw  the  fire,  after  reaching  the  timber, 
was  communicated  to  the  wood.  We  cannot  see  in  this  omission  any 
evidence  of  contributory  negligence.  The  law  did  not  impose  upon  the 
defendants  in  error  the  duty  of  clearing  the  ground  around  their  wood 
pile.  As  a  matter  of  precaution,  they  had  cleared  away  inflammable 
material  at  all  points  where  they  anticipated  danger  of  the  approach  of 
fire,  and  there  was  nothing  in  their  failure  to  clear  the  draw  which  would 
shift  the  burden  of  proof.  Coasting  Co.  v.  ToUon,  139  U.  S.  557,  11 
Sup.  Ct.  Rep.  653. 

The  instruction  of  the  court-  upon  the  subject  of  intervening  cause  is 
assigned  as  error.  The  evidence  was  that  at  the  beginning  of  the  fire 
the  wind  was  from  the  south,  and  served  tp  blow  the  fire  away  from  the 
road;  subsequently  it  shifted  to  the  north,  a  change  which  was  usual  at 
that  time  of  the  year.  There  is  no  evidence  of  a  change  in  the  inten- 
sity of  the  wind.  The  court  charged  the  jury  as  follows:  "It  is  claimed 
the  rise  and  change  of  the  wind  should  be  classed  as  an  intervening 
cause,  but  I  must  state  to  you  that  I  think  it  should  not  be  so  consid- 
ered." It  is  contended  that  the  jury  should  have  been  allowed  to  deter- 
mine whether  the  change  in  the  wind  was  an  intervening  cause.  No 
authority  has  been  cited  which  supports  this  contention.  It  is  only  the 
occurrence  of  a  heavy  and  extraordinary  wind  that  has  in  certain  cases 
been  held  to  be  an  intervening  cause.  A  simple,  and  not  unusual, 
change  in  the  direction  of  the  wind  cannot  be  said  to  disturb  the  un- 
broken connection  between  the  wrongful  act  and  the  injury,  and  hence 
is  not  an  intervening  cause.     The  jury  were  properly  so  iostructed. 

The  judgment  is  affirmed. 


Digitized  by 


Google 


cArwEi.L  V.  siPE.  667 


Capwell  v.  Sipe  el  al. 
(CircuU  Court,  N.  D.  Ohio,  E.  D.    May,  1899.) 

1.  Rb«  Jubicata— Dismissal  op  Scit. 

In  an  action  in  a  federal  court  In  one  state  on  a  judgment  of  a  supreme  court  of 
another  state,  it  is  no  defense  ttiat,  before  the  action  in  tbe  state  court  was  com- 
menced, a  stilt  on  the  same  cause  of  action  was  pending  in  such  federal  court, 
which  suit  was  dismissed  subsequent  to  the  entry  of  judgment  in  the  state  court. 

2.  Wbits— Peusosai.  Sbbvice  on  Nonkesidest— Juogmbkt— Collatrhal  Attace. 

Where  a  noaresident  was  pei-sonally  served  with  summons  in  a  slate  court,  while 
within  the  jurisdiction  of  such  coart,  solely  for  the  purpose  of  trying  another  suit 
pending  in  said  court  as  party  defendant,  and  tbe  court  held  the  aervioe  good,  and 
gare  judgment  thereon,  such  service  cannot  be  collaterally  attaclced  in  a  subse- 
qnent  suit  on  the  judgment  in  a  federal  court. 

At  Law.     Action  by  Roger  P.  Capwell  against  John  F.  Sipe  and  oth- 
ers.    On  demurrer  to  answer.     Demurrer  sustained. 
Htitehina  (t  Campbell,  for  plaintiflF. 
W.  C.  Ong,  for  defendants. 
Before  Taft,  Circuit  Judge,  and  Ricks,  District  Judge. 

Taft,  Circuit  Judge.  The  questions  here  to  be  decided  arise  on  a 
flemurrer  to  the  answer  of  the  defendants.  Plaintiff's  cause  of  action  is 
founded  on  a  judgment  rendered  by  the  supreme  court  of  the  county  of 
Providence,  in  the  state  of  Rhode  Islanil,  in  favor  of  the  plaintiff  against 
the  defendants.  The  defenses  are  two.  One  is  that,  before  the  action 
in  Rhode  Island  was  begun,  a  suit  on  the  same  cause  of  action  was  be- 
gun in  this  court,  and  that  the  suit  hero  was  pending  when  judgment 
was  entered  in  Rhode  Island,  and  that  subsequently  the  suit  here  was 
dismissed.  No  reason  is  suggested  why  this  constitutes  any  defense  in 
the  present  action,  or  in  any  way  affects  the  validity  of  the  Rhode 
Island  judgment.     The  demurrer  to  this  defense  must  be  sustained. 

The  other  and  principal  defense  set  up  in  the  answer  is  that  the  de- 
fendants were  personally  served  with  summons  in  the  Rhode  Island  suit 
while  they  were  within  the  jurisdiction  of  the  Rhode  Island  court,  and 
had  gone  there  solely  for  the  purj>03e  of  attending,  as  parties  defendant, 
the  trial  of  another  suit  pending  in  the  same  court.  They  jJeaded 
this  fact  in  abatement,  and  contended  that  the  purpose  for  which  they 
came  exempted  them  from  service.  The  supreme  court  of  Rhode 
Island,  however,  overruled  the  plea,  on  the  ground  that  siich  an  ex- 
emption existed  only  in  case  of  witnesses,  but  did  not  exist  in  case  of 
the  parties  to  the  suit,  whether  they  were  witnesses  or  not.  It  is  now 
contended  that  the  judgment  against  defendants,  based  on  such  a  serv- 
ice, is  void  for  want  of  jurisdiction  in  the  court  over  the  defendants. 
We  do  not  think  so.  The  dffendants  were  withiu  the  territorial  juris- 
diction of  the  court  rendering  the  judgment,  and  they  were  personally 
served  with  the  process.  They  relied  on  an  exemption  allowed  by  many 
courts  on  the  ground  of  public  policy.  In  this  case,  as  tlie  suit  on  which 
the  defendants  were  in  attendance  was  pending  in  the  same  court  which 
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was  asked  to  recognize  the  exemption,  it  is  a  question  of  the  public  pol- 
icy of  the  state  of  Rhode  Island,  in  respect  to  which  the  Rhode  Island 
court  had  jurisdiction  to  decide  conclusively  between  the  parties  before 
it.  It  is  not  a  failure  of  due  process  of  law  to  serve  a  person  with  sum- 
mons within  the  jurisdiction  in  attendance  on  another  case  as  a  party. 
If  the  legislature  should  pass  a  statute  exempting  witnesses  in  such  a 
case,  but  permitting  parties  to  be  served,  it  would  not  he  invalid,  and 
we  cannot  see  why  a  Rhode  Island  court  cannot  hold  the  law  of  the 
state,  in  the  absence  of  statute,  to  have  the  same  effect.  This  is  not  a 
case  of  constructive  or  substituted  service,  as  in  Pennoyer  v.  Neff",  95  U. 
S.  714.  There  was  no  failure  to  serve  the  defendants  personally.  There 
was,  at  the  most,  only  an  abuse  of  the  process  of  the  court.  GonMruc- 
turn  Co.  V.  Htzgemld,  137  U.  S.  98,  105, 11  Sup.  Ct.  Rep.  36.  Suppose 
that  a  plaintiff  were  to  induce  a  defendant  by  fraud  to  come  into  the  ju- 
risdiction in  order  to  serve  him,  and  that  after  personal  service  the  court 
should  refuse,  on  motion  of  defendant,  to  set  aside  the  service,  could  the 
jurisdiction  of  the  court  in  such  a  case  be  collaterally  attacked?  We  think 
not.  The  abuse  of  the  process  of  the  court  can  only  be  corrected  by 
the  court  from  which  it  issues,  and  if  the  court  fails  to  find  an  abuse  of 
its  process,  and  refuses  to  set  the  service  aside,  when  actual  personal 
service  is  made,  we  do  not  think  its  refusal  constitutes  anything  more 
than  error,  which  cannot  be  collaterally  inquired  into  or  corrected.  The 
question  is  one  of  exemption  from  personal  service  on  grounds  of  public 
policy,  personal  service  having  been  actually  made.  It  may  be  tru9 
that,  were  a  United  States  court  sitting  in  Rhode  Island  called  upon 
in  an  original  suit  before  it  to  decide  this  question,  it  would  be  regarded 
as  one  of  general  law,  and  tliat  such  court  would  not  be  controlled  by  the 
decision  of  the  sUite  court  U{)on  the  point.  But  here  we  are  called  on 
to  say  that,  in  a  case  where  pensonal  service  is  admitted,  and  a  judgment 
was  rendered,  the  decision  of  the  supreme  court  with  tiie  parties  before 
it  upon  a  question  of  public  policj'  was  erroneous,  and  that  the  error  in- 
validates the  judgment.  No  such  power  is  given  us  in  the  collateral  ex- 
amination of  a  judgment. 

The  demurrer  must  be  sustained. 
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Chaubeblain  ti.  MEKsraa. 
IVtrcuU.  Court,  D.  South  Carolina.  .  September  1, 1893.) 

1.  Ejectmbnt— BTATrso  Sbpakat«  Cacsbs  of  Action— Motioh  to  Makb  Complaint 

HOBB  DEFmiTI. 

In  an  action  to  recover  possession  of  distinct  parcels  of  land,  not  contifoious  to 
each  other,  where  defendant's  alleged  wrongful  entry,  upon  and  withholding  of  one 
has  no  oonneccion  with  the  other,  if  the  complaint  f^ls  to  state  separately  the  dis- 
tinct causes  of  action  as  to  each  parcel,  as  required  by  the  Code  of  Civil  Procedure 
of  South  Carolina,  tbe  remedy  is  by  motion  to  make  the  complaint  more  definite 
and  certain,  not  by  demurrer.  WetOake  r.  Farrow,  18  B.  E.  Rep.  488, 84  8.  C.  2T0, 
followed. 

2.  Same — Damages  for  Withholding  Possession. 

But  a  claim  in  such  complaint  for  damages  for  auch  wrongtal  entry  and  posses- 
sion need  not  be  separately  stated,  as  such  damages  are  not,  under  the  Code,  an  In- 
dependent cause  of  action. 

At  Law.  Motion  to  make  complaint  more  definite  and  certain. 
Granted. 

C.  B.  Northrop,  for  the  motion. 
Mitchell  &  Smith,  opposed. 

SiMONTON,  District  .Tudge.  The  complaint  sets  oat  that  plaintiff  is 
seised  in  fee  of,  and  entitled  to  the  possession  of,  "all  those  two  lots  or  par- 
cels of  land  situated  and  lying  and  being  in  the  town  of  Summerville, 
county  of  Berkley,  and  state  of  SoutTi  Carolina,  to  wit,  one  lot  containing 
three  acres,  more  or  less,  between  Fourth  and  Fifth  North,  Main,  and 
Magnolia  streets,  being  the  lots  lettered  a,  6,  and  c,  on  square  No.  41,  in 
the  Map  of  Summerville,  made  by  C.  E.  Detmold ;  and  also  one  other  lot, 
containing  three  acres,  between  Railroad  avenue  and  First  North  and  Gum 
and  Loblolly  streets,  being  the  lots  lettered  a,b,  and  c,  on  square  No.  1 ,  on 
said  Map  of  New  Summerville."  That  the  defendant  is  in  the  i)ossc8sion 
of  said  lands,  and  wrongfully  withholds  the  same  from  plaintiff.  That 
be  obtained  possession  by  means  of  a  wrongful,  fraudulent,  and  tortious 
entry  thereon,  well  knowing  that  he  had  no  title  whatsoever  to  the  same, 
or  right  of  possession  thereof,  but  with  the  intent  by  such  wrongfully 
taking  possession  to  put  plaintiff  to  his  action,  believing  that  plaintiff 
would  not  be  able  to  establish  a  legal  title  to  the  same  sufficient  to  re- 
cover thereof,  although  defendant  knew  that  he  himself  was  in  no  wise 
entitled  to  the  same.  The  damages  are  laid  at  $1,500.  The  prayer  is 
for  tbe  possession  of  the  premises  and  for  the  damages.  The  defendant 
asks  that  the  plaintiff  be  ordered  to  make  his  complaint  more  definite 
and  certain,  by  separately  and  distinctly  stating  the  cause  of  action  in 
reference  to  the  separate  parcels  of  land  sought  to  be  recovered ,  and  by 
separately  and  distinctly  stating  the  cause  of  action  for  damages,  actual 
or  punitive,  sought  to  be  recovered. 

,  The  plaintiff  objects  to  this  motion  m  limine,  upon  the  ground  that 
the  proper  mode  of  seeking  relief  is  by  demurrer.  We  are  bound  by  the 
decisions  of  the  court  of  South  Carolina  on  this  question.  The  rule  in 
this  state  is  established  in  the  recent  decision  of  WeMlake  v.  Fanvw,  34  S. 
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C.  270,  13  S.  E.  Rep.  469.  That  case  decides:  "Wlien  a  complaint 
mixes  up  several  allegations  appropriate  to  two  distinct  causes  of  ac- 
tion, it  seems  that  a  motion  to  make  more  definite  and  certain  is  a 
better  remedy  than  demurrer."  And  this  course  tlie  court  prescribes. 
Mr.  Pomeroy  is  controlling  authority  in  the  state  courts  with  regard  to 
code  pleading.  He  prescribes  the  same  course.  Pom.  Rem.  §  447. 
The  complaint  in  the  paragraph  quoted  evidently  refers  to  two  distinct 
parcels  of  land,  not  contiguous  to  each  other,  and  not  one  tract  made  up 
of  contiguous  lots.  The  tortious  entry  upon  and  unla\vful  holding  of 
one  parcel  would  have  no  relation  to  or  connection  with  the  other.  Such 
acts  would  be  entirely  distinct  and  separate.  Each  gives  a  complete 
and  distinct  cause  of  action.  The  Code  of  Civil  Procedure  permits,  in 
certain  instances,  the  union  of  several  causes  of  action  in  one  complaint. 
This  is  consolidation  of  actions.  But  all  of  the  Codes  require  that  the 
different  causes  of  action  should  be  separately  stated.  In  other  words, 
each  must  be  set  forth  in  a  separate  and  distinct  division  of  the  complaint 
or  petition,  in  such  a  manner  that  each  of  these  divisions  might,  if  taken 
alone,  be  the  substance  of  an  independent  action.  In  fact,  the  whole 
proceeding  is  the  combining  of  several  actions  into  one.  Id.  §  442,  ap- 
proved in  HeUams  v.  Sxdtztr,  24  S.  C.  42.  1  Boone,  Code  PI.  §  184, 
lays  down  the  same  rule:  "The  complaint  in  ejectment  may  be  for  two 
separate  parcels  of  land.  But  the  two  causes  of  action  must  be  sepa- 
rately stated,  must  affect  all  the  parties  to  the  action,  and  not  require 
different  places  of  trial."  Pomeroy  (section  446)  states,  among  the  forms 
of  misjoinder:  "(1)  UTien  different  causes  of  action,  which  may  prop- 
erly be  united,  are  alleged  in  the  one  complaint  not  distinctly  and  sepa- 
rately, but  combined  and  mingled  together  in  a  single  statement."  The 
objection  of  the  defendant  in  this  respect  is  well  taken. 

A  similar  conclusion,  however,  is  not  reached  with  respect  to  his  other 
objection,  that  the  causes  of  action  for  damages,  actual  or  punitive, 
should  be  separately  and  distinctly  stated.  The  causes  of  action  in  this 
complaint  are  the  unlawful  entry  into  and  possession  of  the  two  tracts 
of  land  therein  mentioned.  The  relief  sought  is  the  recovery  of  the  pos- 
session, and  damages  for  the  character  of  the  entry  and  of  the  possession. 
The  damages  followed  upon  the  proof  oftherightsof  plaintiff.  Theyare 
enhanced  by  the  character  of,  and  motive  for  th6  acts  of,  the  defendant. 
They  are  not  an  independent  cause  of  action.  They  are  the  result  of  the 
cau.ses  of  action.  The  defendant  has  confouhded  the  claim  for  mesne 
profits  with  the  right  for  damages.  The  last  punishes  the  defendant. 
The  first  simply  restores  to  the  plaintiff  that  which  the  defendant  should 
return  to  him.  Under  the  old  common-law  action  of  ejectment,  no  mesne 
profits  or  damages  could  be  recoveretl.  If  tlie  lawful  owner  desired 
mesne  profits,  he  waS  put  to  a  separate  action.  If  he  wanted  damages  as 
lor  tortious  entry,  he  brought  trespass.  In  South  Carolina  the  action 
of  ejectment  fell  into  disuse.  The  adoption  of  the  action  of  trespass  to 
try  tiUe,  in  which  the  action  was  brought,  "not  only  to  try  title,  but  for 
damages  also,"  superseded  ejectment.  In  this  form  of  action  the  jury 
could  find,  as  they  chose,  nominal  damages,  looking  only  to  the  ques- 
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don  of  Ude,  or  ooald  treat  the  action  aa  soandiog  in  damages  when  the 
evidence  of  the  trespass  was  of  sach  a  character  as  to  require  it.  The 
Code  abolished  formal  difiiarences  between  actions.  It  did  not  aSect  the 
snbetance  of  them.  HeUatiu  v.  Swibxr,  tvpra.  This  complaint  is,  in  sub- 
■tanoe,  the  old  action  of  trespass  to  try  title;  and  aa  in  that  action,  so  in 
this,  damages  are  the  result  of  the  ddicit  which  justified  the  action,  and 
the  punishment  the  law  inflicts  upon  proof  of  it.  A  formal  order  will 
be  filed  in  ooneonance  with  this  opinion. 


Baxtkr  v.  TJnitkd  States  or  Ahebica. 

fOlroutt  Court  oS  AvpeaU,  EighOi  Cirvutt.    Augwt  B,  UHl) 

Mo.  114. 

1.  DnnuoT  ATTORinnrg— Pn  Orm  Fbss. 

Ray.  8t  D.  a  1 884,  provides  th»t  •  distriot  •ttorney  alwll  be  allawea  flva  dolUn 
•  daj  for  the  time  neoewkrUy  employed  In  examlaing,  before  a  judge  or  commls- 
doner,  a  person  charged  w^th  crime,  and  "for  each  day  of  his  attendance  in  a  court 
Of  the  United  BUte^  on  the  bosineas  of  the  United  States,  ***$&»  Section 
881  proTidee  that,  "when  the  oiroait  and  distriot  courts  sit  at  the  same  time, "  he 
shaU  be  allowed  only  for  attendance  on  one  court.  Held,  that  a  distriot  attorney 
who  is  in  attcmdanee  npon  •  federal  court,  and  also  on  the  same  day,  conducts  the 
examination,  before  a  commissioner,  of  a  person  charged  with  crime,  is  entitled  to 
(mly  one  per  diem  fee  for  the  day. 

•.  8amb— Mn.BAsa. 

Under  Rev.  St.  1 834,  providing  that  the  distriot  attorney  shaU  be  allowed,  ■<  for 
traveling  from  the  place  of  his  abode  to  the  place  of  holding  any  court  of  the  united 
States  in  his  district,  *  *  *  10  cents  a  mile  for  going  and  10  cents  a  mile  for  re- 
toming,"  a  district  attonwyin  attendance  on  a  federai  court  is  not  entitled  to 
mileage  for  going  to  and  returning  from  liis  home  during  an  adjournment  over 
Sunday. 

I.  SaMB— iMTBBnT  OH  ACOOVKTS. 

A  district  attorney  is  not  entitled  to  interest  on  his  accounts  for  a  period  inter- 
vening between  the  time  of  their  allowanoe  by  the  treasury  department  and  the 
time  St  their  payment. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Minnesota. 

Action  by  George  N.  Baxter  to  recover  for  services  and  travel  as  United 
States  district  attorney.  Judgment  for  plaintiff  as  to  some  of  the  items 
of  his  claim,  others  being  disallowed.  A  writ  of  error  sued  out  by  de- 
fendant was  dismissed  on  plaintiff's  motion.  See  61  Fed.  Rep.  624. 
Plaintiflf  also  brings  error  to  review  the  judgment  as  to  the  items  disal- 
lowed.    Afi&rmed. 

Statement  by  Sanborn,  Circuit  Judge: 

This  was  a  writ  of  error  to  review  a  judgment  of  the  United  States  oir- 
cuit  court  for  the  district  of  Minnesota,  rendered  in  an  action  brought 
by  the  plaintiff  in  error,  who  was  United  States  district  attorney  for  that 
distriot,  from  December  11,  1885,  until  January  11,  1890,  to  recover 
for  mileage,  fees,  and  emoluments,  under  the  provisions  of  chapter  359, 
24  St.  at  Large,  p.  505.  In  the  discharge  of  his  official  duties,  plain* 
tiff  frequently  and  necessarily  attended  a  court  of  the  United  States,  and 
conducted  the  examinations  before  United  States  commissioners  of  per- 
sons charged  with  crime  on  the  same  days.  He  was  paid  five  dollars  a 
day  for  attendance  in  the  court  on  these  days,  and  in  this  suit  sought  to 
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recover  an  additional  per  diem,  for  conducting  these  examinntions  before 
the  commissioners  on  these  days,  for  which  he  had  received  a  per  diem 
for  attendance  in  court.  The  court  below  refused  to  permit  him  to  re- 
cover, and  he  excepted  to  this  refusal. 

Plaintiff's  place  of  abode  was  Faribault,  Minn.,  ft  city  about  50  miles 
distant  from  St.  Paul,  Minn. ,  where  the  larger  portion  of  the  business 
of  the  courts  of  the  United  States  was  transacted.  He  was  paid  his 
mileage  for  going  from  his  place  of  abode  to  the  place  of  holding  the 
court  and  returning,  once  at  every  session  of  either  of  these  courts;  but 
many  times  during  the  sessions  of  the  courts  he  traveled  to  Faribault 
on  a  Saturday  evening,  and  returned  to  the  court  on  Monday  morning. 
There  was  no  testimony  that  this  travel  was  necessary,  and  the  court  be- 
low did  not  find  it  to  be  so.  For  this  travel  plaintiff  sought  to  recover 
mileage  in  this  action,  and  the  court  refused  to  permit  him  so  to  do,  to 
which  refusal  he  excepted. 

The  accounts  of  the  plaintiff,  which  were  audited,  allowed,  and  paid 
by  the  United  States  during  his  term,  were  not  paid  when  they  were 
allowed,  respectively,  and  plaintiff  sought  in  this  action  to  collect  inter- 
est on  the  amounts  of  said  accounts  from  the  times  they  were  respec- 
tively allowed  by  the  treasury  department  to  the  times  when  they  were 
paid,  but  the  court  refused  to  permit  such  recovery.  The  plaintiff  as- 
signs the  disallowance  of  these  three  claims  by  the  court  below  as  error 
in  this  court. 

Oeorge  N,  Baxter,  for  plaintiff  in  error. 

Eugene  0.  Hay,  for  defendant  in  error. 

Before  Caldwell  and  Sanborn,  Circuit  Judges,  an^  Shiran,  District 
Judge. 

Sanborn,  Circuit  Judge,  after  stating  the  facts  as  above,  delivered  the 
opinion  of  the  court. 

1.  Where  the  United  States  district  attorney  is  in  attendance  upon  « 
court  of  the  United  States  on  its  business,  and  also  conducts  the  exam- 
ination before  a  commissioner  of  persons  charged  with  crime  on  the  same 
day,  he  can  recover  of  the  United  States  but  one  per  diem  for  that  day. 
The  following  provisions  of  the  Revised  Statutes  are  important  here: 

"Sec.  823.  The  following,  and  no  other,  compensation  shall  be  taxed  and 
allowed  to  attorneys,  solicitors,  and  proctors  in  the  courts  of  the  United 
States,  to  district  attorneys,  clerks  of  the  circuit  and  district  conrts.  •  *  * 
Sec.  824.  •  •  •  For  examination  by  a  district  attorney  before  a  jadge  or 
commisaloner  of  persons  charged  with  crime,  five  dollars  a  day  for  the  time 
necessarily  employed.  For  eaoh  day  of  his  attendance  in  a  court  of  the  United 
States,  on  the  business  of  the  United  States,  when  the  court  Is  held  at  the 
place  of  bis  atx>de,  five  dollars;  and  for  his  attendance  when  the  court  is  held 
rfsewhere,  five  dollars  for  each  day  of  the  term."  "Sec.  831.  •  •  *  Whebs 
the  circuit  and  district  courts  sit  at  the  same  time,  no  greater  per  diem  oi 
other  allowance  shall  be  made  any  such  officer  than  for  attendanoa  upon  on* 
court." 

The  provision  of  the  section  last  cited  forcibly  indicates  the  construc- 
tion which  should  be  given  to  section  824.  It  would  hardly  be  pr* 
sumed  in  the  first  instance  that  a  district  attorney  would  necessarily  at- 
tend in  a  court  of  the  United  States  on  its  business,  and  conduct  aa 
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examination  before  a  commissioner  at  the  same  time  or  on  the  same  day, 
bat  it  was  well  known  U>  congress  that  the  circuit  and  district  courts 
were  frequently  sitting  at  the  same  time,  in  the  same  courthouse,  and 
often  in  the  same  room;  hence,  out  of  an  abundance  of  caution,  they 
proxnded  that,  if  the  attorne}'  necessarily  attended  both  these  courts  on 
the  same  day,  on  the  business  of  the  United  States,  he  should  receive 
but  one  per  diem.  This  provision  certainly  raises  a  stroug  presumption 
that  it  was  not  the  intention  of  congress  to  allow  the  attorney  more  than 
one  per  diem  for  the  same  day  in  any  case. 

But  it  is  urged  that  the  per  diem  for  attendance  upon  the  court  is  a 
compensation  for  the  loss  of  time,  and  is  earned  by  simple  attendance, 
when  no  actual  service  is  performed,  while  the  per  diem  for  conducting 
the  examination  of  persons  charged  with  crime  is  ai  compensation  for 
services  actually  rendered,  and  that,  therefore,  it  is  not  inconsistent  with 
the  statute  to  permit  the  attorney  to  recover  compensation  for  attending 
court  and  losing  his  time,  and  for  examining  a  prisoner  before  a  com- 
missioner and  saving  his  time  on  the  same  day.  The  statement  of  the 
proposition  is  its  own  refutation.  The  theory  and  purpose  of  each 
clause  of  the  statute  is  to  pay  the  district  attorney  certain  wages  for  the 
use  or  loss  of  his  time  for  a  single  day.  The  compensation  in  each  case 
is  measured,  not  by  the  character  of  the  service  rendered,  or  by  the 
value  of  the  results  attained,  but  by  the  length  of  the  time  occupied;  it 
is  five  dollars  for  one  day.  To  hold  that  under  such  a  statute  the  dis- 
trict attorney  could  recover  $10  for  the  same  day,  $5  for  its  use  or  loss 
in  the  court,  and  $5  for  its  use  before  a  commissioner,  is  not  warranted 
by  the  letter  of  the  statute,  and  would  be  a  clear  violation  of  its  spirit. 
Fletcher  v.  U.  S.,45  Fed.  Rep.  21.3.  216;  9  Op.  Attys.  Gen.  292. 

2.  Where  a  court  of  the  United  States  is  in  continuous  session,  and  a 
district  attorney  is  necessarily  in  constant  attendance  thereon  on  the 
business  of  the  United  States,  he  cannot  recover  mileage  for  travel  in 
going  from  the  place  of  holding  court  to  the  place  of  his  abode,  and  re- 
turning again  to  the  place  of  holding  the  court,  on  adjournments  over 
Sundays  or  legal  holidays  during  such  continuous  session,  although  he 
actually  performs  the  travel.  Section  824  of  the  Revised  Statutes  pror 
vides  that  the  district  attorney  shall  be  allowed  "for  traveling  from 
the  place  of  his  abode  to  the  place  of  holding  any  court  of  the  United 
Stales  in  his  district,  *  *  *  ten  cents  a  mile  for  going  and  ten 
cents  a  mile  for  returning."  The  act  of  congress  of  February  22,  1875, 
(18  St.  p.  333,)  provides  that  "no  such  officer  or  person  shall  become 
entitled  to  any  allowance  for  mileage  or  travel  not  actually  and  neces- 
sarily performed  under  the  provisions  of  existing  laws."  It  may  be 
conceded  that  where,  during  the  term,  the  court  adjourns  over  one  or 
more  juridical  or  business  days,  the  district  attorney,  whose  constant 
attendance  is  required  during  the  session  of  the  court,  may,  at  the  ad- 
journment, go  to  his  place  of  abode,  and  again  return  at  the  reopening 
of  the  court,  and  that  for  this  travel  he  may  be  allowed  his  mileage. 
This  is  the  effect  of  the  decision  in  Harmmi  v.  U.  S.,  43  Fed.  Rep. 
660-566;  and  it  is  not  unreasonable,  because,  where  the  continuous  ses- 
V.51F.UO.10 — 43 
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sion  of  the  court  is  interrupted  by  an  adjournment  over  intervening 
business  days,  the  officers  of  the  court  may  well  have  the  right  to  re- 
turn to  their  places  of  abode,  and  there  pursue  their  ordinary  avocations, 
until  court  again  opens.  In  such  cases  the  district  attorneys  are  not  re- 
quired to  await  in  idleness  the  reopening  of  the  court,  and  the  courts 
may  well  presume  that  it  is  necessary  that  they  should  return  to  their 
places  of  abode,  and  utilize  every  intervening  juridical  day  in  the  active 
practice  of  their  profession. 

But  this  rule  has  no  application  to  an  adjournment  over  Sunday. 
Such  an  adjournment  is  of  the  same  nature  as  an  adjournment  over  night. 
Plaintiff  might  have  gone  to  his  place  of  abode  every  evening  and  re- 
turned ever3'  morning,  but  it  would  hardly  be  claimed  that  a  trip  of 
100  miles  every  night,  if  actually  taken,  would  have  been  necessarily 
taken  because  plaintiff  preferred  to  spend  the  niglit  in  Faribault  rather 
than  in  St.  Paul.  There  is  no  evidence  in  this  case  that  it  was  neces- 
sary for  plaintiff  to  go  home  every  Saturday  night  when  he  knew  he 
must  be  in  St.  Paul  the  succeeding  Monday  morning,  and  the  court  be- 
low expressly  declined  to  find  the  existence  of  such  a  necessity.  Be- 
tween Saturday  night  and  Montlay  morning  there  was  no  intervening 
time  that  could  be  devoted  to  secular  pursuits,  and  the  only  conclusion 
that  can  be  drawn  from  the  record  or  the  findings  of  the  court  below  is  that 
the  plaintiff  went  to  Faribault  each  Saturday  night,  and  returned  each 
Monday  morning,  because  it  was  more  pleasant  and  agreeable  to  him  to 
spend  his  Sundays  at  home  than  in  St.  Paul. 

Again,  the  statute  does  not  authorize  the  allowance  of  mileage  to  the 
district  attorney  to  go  from  the  place  of  holding  court  to  his  place  of 
abode  and  return,  and  each  of  the  trips  whose  mileage  was  disallowed 
wa.s  of  this  character.  At  the  commencement  of  each  trip  the  district 
attorney  was  at  the  place  of  holding  the  court.  He  had  charged  for  and 
was  subsequently  paid  his  mileage  for  traveling  from  his  place  of  abode 
to  this  place  of  holding  the  court,  to  be  in  attendance  upon  it.  The 
court  was  in  continuous  session  every  juri<lical  day.  His  official  busi- 
ness was  not  completed,  but  required  his  attendance  upon  the  next 
succeeding  juridical  day,  when,  for  his  own  comfort  and  convenience, 
he  traveled  away  from  the  place  of  holding  the  court,  remained  over 
Sunday,  and  then  returned.  Clearly,  mileage  for  such  travel  cannot 
and  ought  not  to  be  allowed,  because  it  was  not  necessarily  performed  in 
the  discharge  of  the  duties  of  his  office,  because  there  was  no  provision  of 
the  statutes  authorizing  the  allowance  of  mileage  for  travel  from  the  place 
of  holding  court  to  the  district  attorney's  place  of  abode  and  return,  and 
because  to  allow  it  in  this  day,  when  a  night's  ride  of  many  miles  is 
easy  of  accomplishment  and  even  agreeable,  would  soon  lead  to  great 
abuses.  Where  there  is  no  adjournment  of  the  court  over  intervening 
juridical  days  during  the  term,  a  district  attorney  is  entitled  to  mileage 
for  travel  from  his  place  of  abode  to  the  place  of  holding  the  court,  and 
for  travel  in  returning  therefrom  to  his  place  of  abode,  once,  and  once 
only,  for  each  term  of  the  court  he  necessarily  attends  in  the  diachai^ 
of  his  official  duties. 
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3.  In  the  absence  of  any  contract  to  pay  interest,  and  in  the  absence 
of  any  statute  allowing  interest,  none  can  be  recovered  against  the  United 
j^tates  upon  unpaid  accounts  or  claims  against  it,  although  they  are  just 
«ud  have  been  allowed  by  the  treasury  department.  U.  S.  v.  Bayard, 
127  U.  S.  251,  260,  8  Sup.  a.  Rep.  1156,  and  authorities  there  cited; 
TShm  V.  U.  S.,  100  U.  S.  43,  47.  Not  only  was  there  no  stipulation 
to  pay  interest  on  the  part  of  the  United  States,  and  no  statute  author- 
izing its  payment  in  the  case  at  bar,  but  when  it  is  considered  that  the 
act  of  congress  which  permits  the  maintenance  of  this  suit  against  tho 
United  States  gave  original  jurisdiction  thereof  to  the  court  of  claims, 
and  concurrent  jurisdiction  to  the  court  below,  section  1091  of  the  Re- 
vised Statutes,  in  effect,  prohibits  the  allowance  of  any  interest  upon 
such  a  claim  as  plaintifTs  until  it  is  reduced  to  judgment.  That  section 
reads:  "No  interest  shall  be  allowed  on  any  claim  up  to  the  time  of  the 
rendition  of  the  judgment  therefor  by  the  court  of  claims,  unless  upon  a 
contract  expressly  stipulating  for  the  payment  of  interest."  The  result 
is  that  the  court  below  committed  no  error  in  the  rulings  of  which  plain- 
tiff in  error  couiplains,  and  the  judgment  below  is  affirmed. 


Standard  Folding-Bbd  Co.  v.  Osgood  ef  al. 

(CireuU  Cowt,  D.  MassucJiusetts.    June  ;iU,  1893.) 
No.  3,737. 

P^TBKTB  FOB  INTBNTIONS — LIMITATION  OF  ClMM— CoUfBISATIOX — Foi-DISO  BenS. 

Claim  1  of  letters  patent  No.  397,766,  issued  February  12,  188U.  to  Lyman  W. 
■Welch,  for  a  foldiog  oedt,  covers  a  combination  whereby  the  head  of  the  bed  is  car- 
ried in  suspension  by  means  of  cords  running  over  pulleys  attached  to  the  upright 
casing,  each  cord  being  fastened  at  one  end  to  a  lever  crank,  which  is  pivoted  to 
the  bed  rail  and  attached  at  its  lower  -end  to  a  rod  running  to  the  leg  of  the  bed, 
whereby  the  legs  are  folded  downward  as  the  bed  is  raised,  the  head  of  the  bed 
meanwhile  swinging  inward  and  downward  as  the  frame  is  folded  up.  Held  that, 
as  this  method  of  transmitting  an  eccentric  motion  to  the  legs  is  common  in  the 
arts,  and  as  there  is  little  novelty  in  suspending  instead  of  supporting  the  head  of 
the  bed,  the  claim  must  be  strictly  limited  to  the  combination  in  detail,  and  is  not 
infringed  by  a  bed  which  is  supported  at  the  head  by  rods  fastened  at  their  upper 
ends  to  the  ujjright  casings,  pivoted  below  to  the  bed  rail,  and  projecting  down- 
ward and  connected  at  their  lower  ends  to  the  legs  of  the  bed,  so  that  the  resultant 
motion  is  like  that  described  in  the  patent. 

In  Equity.  Bill  by  the  Standard  Folding-Bed  Company  against 
Charies  E..  Osgood  and,  others  for  infringement  of  letters  patent  Nos. 
311,623  and  397,766,  issued  to  Lyniaii  W.  Welch,  February  3,  1885, 
and  February  12,  1889,  respectively,  for  folding  beds.  Decree  dismiss- 
ing the  bill. 

At  the  hearing  the  issue  was  really  upon  claim  1  of  the  later  patent. 
As  to  the  feature,  covered  by  this  claim  the  inventor  says : 

"The  object  of  my  present  invention  is,  in  part,  to  provide  the  foot  of  the 
bed  with  aulotnatlclilly  operating  legs,— that  is  to  say,  with  legs  which  auto- 
matically fold  in  when  the  bed  is  turned  up,  and  which  automatically  turn 
out  into  position  to  serve  as  supports  when  tlie  bed  is  pulled  down." 
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In  ihe  specificatiohs  he  describe  this  invention  as  follows : 

"On  the  aide  of  the  bed  rail  is  pivotally  mounted  a  lever-like  cninlc,  c.  t<> 
one  end  of  which  is  attached  the  end  of  the  chain  or  connector,  G,  and  tu  tli^ 
other  end  is  attached  a  linli  or  bar,  £,  which  is  coupled  at  its  other  end  to 
one  of  the  connected  legs,  D.  The  other  end  of  chain.  G,  is  attached  to  t)ie 
bed  proper.  B.  There  will  be  or  inay  be  a  crank,  n.  and  bar,  E,  on  each  side 
of  the  bed  proper,  B,  in  order  that  both  of  the  connected  legs  may  be  acted 
on  simultaneously,  but  the  arrangement  will  be  tlie  same  as  that  described  in 
any  ease. 
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"Tbe  operation  of  this  device  will  be  understood  by  noting  tlie  two  posi- 
tions of  tlie  parts  as  represented  in  Figs.  1  and  2.  When  tbe  bed  is  lowered 
to  the  position  seen  in  Fig.  1,  the  chain.  C,  holds  the  legs.  D,  through  the 
medium  of  cmnk,  o,  and  twir,  E,  in  a  position  to  support  tbe  bed;  but  when 
the  bed,  B,  is  turned  up,  the  crank  swings  on  its  pivot,  and  folds  tlie  legs  in. 
In  reality  the  swinging  of  the  legs  is  only  relative.  They  always  staud  sub- 
stantially in  the  same  position  witii  respect  to  the  floor.  When  tbe  bed,  B, 
is  turned  down,  the  movement  of  the  parts  is  reversed,  and  the  same  instru- 
roentiilities  cause  the  legs  to  swing  out  to  the  position  seen  in  Fig.  1.  The 
strain  of  the  chain,  C,  ke«tps  the  crank  lever  constantly  aligned  with  that 
portion  of  the  chain  to  which  it  is  attached  in  all  positions  of  the  bed  proper. 
This  imparts  the  proper  amount  of  movement  to  tlie  lever  to  cause  it  to  hold 
tbe  legs  in  tlieir  position,  perpendicular  to  the  floor,  while  the  bed  proper  is 
being  raised  and  lowered.  I  am  aware  that  it  is  not  new  to  provide  a  fold- 
ing bed  with  automatic  devices  whereby  the  legs  are  operated  by  the  move- 
ment of  the  bed;  but  these  are  constructed  differently  from  that  herein  de- 
8cril>«d,  and  are  not  adapted  to  a  bed  suspended  in  the  manner  described 
herein. " 

Claim  1  read?  as  follows : 

"The  combination  with  the  standard  and  bed  proper  of  the  crank  lever,  c, 
pivotally  mounted  at  its  middle  to  the  face  of  the  bed  rail,  tlie  suspending 
chain  or  connector,  C,  secured  at  one  end  to  the  bed  proper,  and  at  the  other 
end  to  one  end  of  the  said  crank  lever,  the  legs,  D,  hinged  to-the  bed  proper, 
and  the  rod,  £,  connecting  the  other  end  of  said  crank  lever  with  the  legs,D, 
said  parts  being  respectively  arranged  as  sliown.  whereby  said  crank  lever  is 
held  at  all  times  aligned  with  that  portion  of  the  connector  to  which  it  is  at- 
tached." 

Respondents'  innchine  was  a  corobinatiou  folding  bedstead  having  a 
wardrobe  or  bookcase  construction  in  front,  and  a  folding  bed  in  the 
back.  The  side  rails  of  the  bed  frame  were  supported  at  the  head  by  a 
rod  or  bar  on  each  side,  pivoted  at  the  top  to  the  upright  casing,  and 
near  the  bottom  to  the  side  rail.  Each  bar  projected  downard,  beyond 
the  point  at  which  it  was  pivoted  to  the  rail,  and  was  pivoted  at  its  end 
to  another  rod,  which  was  fastened  at  its  opposite  end  to  the  foot  leg. 
The  foot  1^8  were  pivoted  to  the  foot  of  the  bed.  As  the  bed  frame 
was  raised,  the  head  swung  inward  and  downward,  the  ends  of  the  rails 
having  wJieels  attached  to  them  which  rolled  downward  on  a  curved 
track,  to  the  floor,  the  foot  legs  being  drawn  inward,  meanwhile,  by  the 
rods  connecting  them  with  tbe  ends  of  the  suspending  bars. 

Edvoard  T.  Rice,  Jr.,  for  complainant. 

John  H.  Whipple,  for  defendants. 

Putnam,  Circuit  Judge.  I  have  great  doubts  wliat  my  decision  ought 
to  be  in  this  case,  but,  on  the  whole,  I  am  better  satisfied  with  the  fol- 
lowing conclusions  than  with  any  other.  The  invention  owned  by  the 
complainant,  as  specitically  set  out  in  the  first  claim  of  the  patent,  which 
claim  alone  is  in  issue,  appears  ingenious,  novel,  simple,  and  useful. 
To  sustain  this  bill,  however,  or  to  find  that  on  the  proofs  respondents 
are  infringers,  would,  I  think,  require  me  to  hold  that  complainant 
monopolizes,  in  combination  with  an  inward  and  downward  movement 
of  a  suspended  head  of  the  bed,  every  method  of  transmitting  an  eccen- 
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trie  motion  for  setting  or  foWing  the  legs  of  the  same  Ijed.  Such  trans- 
mission is  so  coramon  to  all  the  arts  as  to  cause  me  to  conclude  this  is 
not  admissible.  Therefore  I  n»ust  keep  the  complainant  strictly  to  the 
combination  in  detail,  as  described  in  its  patent,  so  far  as  touches  the 
issue  in  this  particular  case. 

Combinatif)DS  of  an  inward  and  downward  movement  of  the  head  of 
the  bed,  with  levers  so  arranged  as  to  trnnsniit  to  the  legs  the  result  of 
this  movement  for  the  purpose  of  setting  or  folding  them,  seem  to  have 
long  anticipated  the  invention  owned  by  the  complainant;  and  the  in- 
troduction of  the  additional  elemeut  of  suspending  instead  of  supporting 
the  bed,  while  useful,  does  not  seem  to  me  to  involve  such  degree  of 
novelty  as  to  sustain  any  clainis  except  very  narrow  ones.  The  ijivent- 
or's  merit  in  the  case  at  bar  relates  only  to  the  precise  method  used  by 
him  to  secure  compactness  and  simplicity.  Therefore,  while  the  com- 
plainant is,  of  course,  entitled  to  the  benefit  of  the  rule  of  equivalents, 
they  must  be  such  as  relate  to  details,  excluding  such  as  concern  broad 
principles  well  known  in  many  branches  of  the  mechanical  arts. 

As  it  is  not  denied  that  respondents  may  lawfully  carry  the  head  of 
their  bed  by  suspension,  and  combine  with  that  the  inward  and  down- 
ward movement  in  the  precise  method  in  which  they  do  each,  I  think  I 
must  hold  that  thej"  may  transmit  the  resultant  force  by  ordinary  appli- 
ances, and  that  they  have  done  no  more  than  this.  The  cases  cited  by 
me  in  Masten  v.  Hunt,  51  Fed.  Rep.  216,  and  Dcdcrick  v.  Srigimoid,  51 
Fed.  Rep.  233,  seem  of  use  here.  IaH  respondents  draw  a  decree  of  dis- 
missal, with  costs,  and  submit  it  to  the  court,  with  proof  that  it  has  been 
served  on  the  complainant. 


HU.NT   p.  G.\R-*ED. 


(Circuit  Court,  E.  D.  PatngyUHtnia.    June  8, 1803.) 

iPATBNTS    »0B    INTENTIONS— KoVKLTT—  PNEUMATIC    CONOUCTOIIS    FOB    El.EVATOR    SlO 
NAL8. 

Letters  patent  No.  8()T,04tl,  granted  October  21,  lsti4,  to  John  Hunt  for  an  im- 
provement In  pneumatic  condurtors  for  elevator  signals,  are  invalifl.  for  there  is 
no  patentable  novelty  in  inclosing  a  number  uf  rubber  tubes^each  individually 
communicating  with  the  signaling;  mechanism  in  an  elevator  and  with  one  of  the 
floors  of  a  building,  in  a  jacket  to  keep  them  from  liinl<inK,  stretching,  and  break- 
ing, when  wires  used  for  electric  sicnaling  in  elevators  bad  been  incloMd  in  the 
sauie  way  and  for  the  game  purposes,  and  lubes  bad  previously  been  used  for  oper- 
ating the  signaling  mechanism  In  elevators. 

In  Equity.  Suit  by  John  Hunt  against  Robert  P.  Garsed  to  re- 
strain the  infringement  of  letters  patent  No.  307,049,  of  October  21. 
1884,  granted  to  complainant.  Bill  dismissed,  and  patent  declared 
invalid. 

A.  S.  Broime,  for  complainant. 

A.  B.  Houghton,  for  defendant. 
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Butler,  District  Judge.  The  patent  is  for  an  improvement  in  pueu> 
matic  conductors  for  elevator  signals,  and  is  described  by  the  patentee 
himself  as  follows: 

"Indicators  in  elevator  cars  for  showing  from  which  floor  of  the  building  a 
call  has  b«en  sent  are  now  operated  according  to  one  or  another  of  two  ays- 
teois,  either  bv  electricity,  requii-ing  circuit  wires  and  a  battery  or  by  pneu- 
matic meaus,  requiring  the  interposition  of  air  tubes  extending  from  the  push 
buttons  on  the  several  floors  of  the  building  to  the  indicator  on  the  car.*  It  is 
to  the  latter  system  that  my  invention  relates.  It  is  essential  to  this  system 
that  the  several  push  buttons  be  made  each  to  operate  a  bellows  for  compress- 
ing or  rarefying  air.  that  an  air  tube  extend  from  each  bellows  to  the  car;  and 
that  the  car  be  provided  with  an  indicator,  luiving  as  many  bellows  and  drops 
as  there  are  floors  and  air  tubes,  and  that  such  bellows  be  connecte<l  with  the 
corresponding  air  tubes.  The  several  air  tubes,  in  order  to  reach  the  moving 
car  must  be  made  flexible  for  a  portion  of  their  length,  and  be  attached  to  one 
end  of  the  elevator  shaft,  preferably  to  the  middle  thereof,  and  at  the  other 
end  to  the  car,  their  flexible  portion  hanging  freely  beneath  the  car.  From 
the  bellows  behind  each  push  button,  a  small  lead  pipe  is  carried,  an^  these 
several  pipes  are  carried  along  the  elevator  shaft  to  its  middle,  at  which 
point  they  are  connected  to  as  many  small  rubber  tubes,  the  opposite  ends 
of  which  are  fastened  to  thu  elevator  car  and  connected  with  a  second  set  of 
small  lead  pipes  which  lead  to  the  pneumatic  indicator.  Thest*  rubber  tube-s, 
prior  to  my  invention,  were  supported  only  by  the  attachment  of  their  ends 
to  the  walls  of  the  shaft  and  to  the  car,  ami  were  all  independently  attached 
and  hung  separately  and  independently  from  the  car.  As  their  length  is 
necessarily  somewhat  in  excess  of  half  the  height  of  the  elevator  shaft,  in 
order  to  accommodate  the  vertiuil  movement  of  the  car,  it  is  obvious  that 
when  the  car  is  at  the  bottom  of  the  shaft  almost  their  entire  length  hangs 
from  their  point  of  attachment  to  the  middle  of  the  shaft,  and  that  when 
the  car  is  at  the  top  of  the  shaft  almost  their  entire  weight  hangs  from  their 
point  of  attachment  to  the  car.  In  either  case  a  considerable  weight  of  rub^ 
her  tube  has  to  be  supported  from  the  point  of  attachment  and  transmitted 
through  the  end  portion  of  the  tube, .the  effect  of  which  is  to  strain  ami 
stretch  the  tube,  which  conseijuently  rapidly  deteriorates,  liy  having  also. 
as  many  separate  and  independent  rubber  tubes  hanging  beneath  the  car  as 
there  are  floors  to  the  building  (often  eight  or  more)  there  is  considerable  lia- 
bility of  their  becoming  entangled,  kinked,  or  knotted,  and  in  their  swing- 
ing, of  being  caught  against  projecting  parts  and  being  injured.  My  present 
invention  was  designed  to  obviate  these  defects,  to  which  end  it  involves  as- 
sembling or  grouping  all  of  the  fl&xible  rubber  tubes  into  a  cable,  fastening 
them  together  so  that  they  shall  not  hang  or  swing  independently,  furnishing 
them  with  a  flexible  support,  which  shall  relieve  them  of  the  strain  of  up- 
holding their  own  weight,  and  wrapping  or  covering  them,  so  as  to  protect 
them  from  injury.  These  results  I  attain  in  my  preferred  construction  by 
the  simple  expedient  of  winding  around  all  the  tubes  together  a  tubular  tex- 
tile covering  or  envelope." 

The  complainant's  expert  says: 

"The  invention  introduced  by  the  patent  in  question  comprises  the  grouj)- 
ing  or  assembling  together  of  the  tubes,  and  their  connection  with  a  parallel 
supporter,  which  carries  their  weight  or  a  greater  portion  of  it,  and  relieves 
the  tubes  themselves  of  that  strain.  By  this  relief  from  strain  or  stretching, 
the  life  of  the  tubes  is  increased  and  their  deterioration  by  the  formation  of 
pin  boles  and  cracks  is  greatly  reduced.  According  to  the  patent.  Ibis 
parallel  supporter  is  constructed  by  preference  in  the  form  of  a  tube,  within 
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which  the  rubber  tolios  are  inclosed,  so  that  they  are  externally  coveted 
and  held  in  proper  relation  to  one  another  so  that  they  cannot  awing  inde- 
pendently and  are  protected  from  abrasion." 

The  foregoing  quotations  have  been  made  because  they  show  the 
nature  and  scope  of  the  alleged  invention,  and  the  patentee's  views 
respecting  them,  as  briefly  as  they  can  be  stated. 

Ti^  defense  attacks  the  patent  on  the  ground,  princiiially,  that  it 
covers  nothing  new. 

We  find  all  the  elements  of  the  combination  to  be  old.  Tbt?  only 
one  Slaving  the  semblance  of  novelty  is  the  so-called  "pneumatic  c«b]«." 
This  however  is  also  old.  A  claim  for  it  was  made;  but  on  objection 
by  the  office  it  was  abandoned.  The  elements  specially  covered  by 
the  fourth  claim  are  not  new  in  the  connection  stated,  and  the  claim  was 
not  pressed  ou  the  argument.  Is  the  combination  itself  new?  In  the 
complainant's  brief  the  single  consideration  involved  is  stated  as  fol- 
lows : . 

"In  view  of  the  ordinary  composite  electric  cables  for  elevators,  having  a 
plurality  of  conducting  wires  with  an  outer  inclosing  and  insulated  covering, 
did  it  involve  invention,  and  was  it  patentable  to  group  a  plurality  of  pneu- 
matic tubes  and  support  and  protect  them  by  a  parallel  flexible  supporter, 
such  as  an  inclosing  tubular  covering. " 

Every  element  except  the  so-called  "cable"  was  previously  combined 
in  the  same  way  for  similar  use,  in  pneumatic  elevator  signals,  and  the 
only  difference  between  the  "cable"  and  the  element  it  supplants  is  that 
it  consists  of  several  rubber  tubes  inclcsed  in  the  jacket,  while  pre- 
viously the  tubes  were  separate  and  independent  of  each  other.  In 
other  words  the  only  change  which  the  patentee  elfected  in  the  old 
pneumatic  combinations  consists  in  inclosing  the  tubes  within  the 
jacket. 

Long  before  the  date  of  the  patent,  a  substantially  similar  combina- 
tion, in  all  respects,  was  in  general  use  for  electric  elevator  signals.  It 
is  true  that  wires  were  there  employed  as  conductors,  instead  of  the 
lubes,  used  in  the  ]>neumatic  system.  When  the  electric  system  was 
first  adopted  the  wires  were  allowed  to  hang  separately ;  and  precisely 
the  same  difticulties  were  encountered  that  attend  the  use  of  tubes  hung 
separately  in  the  pneumatic  sy.stem.  They  tangled,  kinked  and  were 
liable  to  strain  and  break.  To  overcome  the  difHculty,  they  were 
grouped  and  inclosed  in  a  jacket  having  its  ends  properly  attached,  to 
support  the  wire*  and  keep  them  in  proper  position.  This  jacket  was 
sometimes  composed  of  one  material  and  sometimes  of  another, — 
occasionally  almost,  if  not  quite,  identical  with  that  used  by  the  com- 
plainant. 

Substantially  all  the  complainant  did,  therefore,  was  to  apply  to  the 
pneumatic  tubes  tlie  jacket  previously  applied  to  the  electric  wires. 
The  purpose  and  effect  in  the  one  case  are  materially  the  same  as  in 
the  other.  ,  We  do  not  see  in  this  anything  requiring  the  exercise  of  in- 
vention. The  complainant's  counsel  dwells  on  the  difference  between 
the  electric  and  pneumatic  systems  of  signaling,  but  we  are  unable  to 
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discover  any  itnporlaDce  in  this  difference,  so  far  as  respects  the  ques- 
tion involved.  He  thinks  the  jacltet  perforins  functions  in  the  pneu- 
matic system  which  it  does  not  in  the  electric.  If  it  does,  this  is  not 
the  result  of  any  difference  in  the  nature  or  character  of  the  jacket,  or 
the  manner  of  its  use,  or  of  any  merit  in  the  complainant's  work.  If 
there  is  a  difference  in  the  functions  performed  it  results  alone  from  the 
difference  in  the  nature  of  the  conductors  employed  in  the  two  systems. 
We  are  not  satistied,  however,  that  the  allied  difference  exjsts.  It 
seems  to  us  that  in  both  systems,  the  jacket  performs  the  same  service. 
The  wires  as  well  as  the  tubes,  are  liable  to  kink,  tangle,  stretch  and 
break.  There  may  be  a  difference  in  degree  as  respects  the  liability  to 
stretch  and  break ;  but  this  is  unimportant.  Wire  has,  of  course,  a 
greater  tensile  strength  than  rubber,  but  all  experience  demonstrates 
that  it  will  stretch  and  break,  even  by  its  own  weight,  when  not  prop- 
erly supported.  It  is  quite  as  liable  to  kink  and  tangle  as  rubber.  It 
is  indisputably  clear,  however,  that  the  main  purpose  and  effect  of  the 
jacket  in  the  one  system  and  the  other  are  the  same;  and  however 
much  one  may  dilate  upon  the  characterizing  differences  of  the  two  sys- 
tems, the  fact  remains  that  all  the  patentee  did  was  to  apply  the  old 
conductor  coverings,  long  used  upon  the  electric  elevatoc  signal,  to  the 
pneumatic  signal,  for  the  same  general  purpose.  It  follows  that  the  bill 
mast  be  dismissed. 


Mahon  et  al.  v.  MoGuirb  Man^jf'g  Qo.  d  ai. 
(Circuit  Cmirt,  N.  D.  lUlncds.    May  8, 1898.) 

Patents  fob  Invkstioss — Bendino  Bu)ck— Patentable  Invention. 

letters  patent  No.  387,006,  iasued  March  2,  1886,  to  David  C.  Mabon  and  others, 
for  a  "  bendinK  block, "  cousisting  of  a  block  or  former  adapted  to  the  bending  or 
shaping  of  the  loop  in  guide  rods  for  grain-car  doors,  are  void  for  want  of  patent- 
able invention. 

In  Equity. 

Bill  by  David  C.  Mahon  and  others  against  the  McGuire  Manufactur- 
ing Company  and  William  A.  McGuire. 
F.   W:  Parker,  for  complainants. 
Weal  &  Band,  for  defendants. 

BLongETT,  J.  This  is  a  bill  for  an  injunction  and  accounting  by 
reason  of  the  alleged  infringement  of  patent  No.  337,006,  granted  to 
coniplainants  March,  2, 1885,  for  a  "bending  block."  The  patent  shows 
a  block  or  former  adapted  to  the  bending  or  shaping  of  a  portion  of  the 
guide  rods  called  for  by  the  patent  granted  William  McGuire  and  Frank 
Jaeger,' June  3,  1884,  and  December  1,  1885,  for  a  "grain-car  door." 
The  guide  rod  called  for  by  the  McGuire  and  Jaeger  patents  is  made  of 
round  rod  iron,  about  three  quarters  of  an  inch  to  an  inch  in  diameter, 
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and  has  a  peculiarly  shaped  loop  at  the  upper  end,  and  the  work  of 
forming  this  loop  on  an  ordinary  blacksmith's  anvil  added  quite  con- 
siderably to  the  cost  of  the  door.  The  device  covered  by  this  patent  is 
a  forming  block,  over  which  a  part  of  the  iron  rod  is  bent  to  complete 
the  loop.  The  peculiarity  of  this  forming  block  is  a  J-shaped  groove, 
which  receives  the  iron  rod  as  it  has  been  shajied  on  the  anvil,  and  the 
end  of  the  rod  is  then  bent  round  a  nose  or  projection  of  the  former  to 
give  it  the  required  shape,  and  the  end  is  then  bent  sideways  and  tlat^ 
tened  by  blows  from  the  hammer  to  adapt  it  to  be  fastened  to  the  car 
with  facility.  The  patent  contains  four  claims,  all  of  which  defendants 
are  charged  with  infringing: 

"(1)  A  bending  block  or  foir.  t-r  adapted  to  receive  or  hold  (at  the  curva- 
turtt  of  the  iron)  an  iron,  e",  e"\  having  a  ciirvaturp,  e',  the  said  block  also 
having  a  part  formed  approximately  like  the  curvature,  c,  of  the  said  iron,  iti 
combination  with  a  pin  or  lug  arranged  for  contact  with  the  said  iron  in  the 
angle  at  the  junctiuu  of  the  part,  e'",  with  the  Hatteiied  portion,  c',  substan- 
tially as  and  tor  the  purpose  specified.  (2)  .A  bending  block  or  former  having 
thereon  one  or  more  projecting  parts,  g,  g,  formed  substantially  as  shown  and 
described,  and  one  or  more  projecting  parts,  h,  h,  arranged,  substantially  as 
shown,  with  relation  to  the  part  or  parts,  g,  g,  in  combiniition  with  one  or 
more  pins  or  lugs,  F,  F,  for  the  purposes  set  forth.  (3)  A  bending  block  or 
former  having  thereon  one  or  more  beveled  or  tapering  projecting  parts,  .</,  </, 
and  one  or  more  beveled  or  tapering  projecting  parts,  h,  h,  in  combination 
with  one  or  more  pins  or  lugs,  F,  F,  the  said  parts,  h  and  g,  being  tapering 
or  smallest  at  their  outer  ends  or  faces,  all  arranged  substantially  as  shown 
and  described,  with  relation  to  each  other,  for  the  purposes  set  forth.  (4)  A 
bending  block  or  former  having  thereon  one  or  more  diagonal  or  inclined 
blocks,  £,  £,  and  also  having  upon  one  or  both  ends  projecting  parts,  g,  g  and 
A,  h,  both  arranged  substan^ally  as  shown  and  described,  in  eombination  with 
one  or  more  pins,  F,  F,  for  the  purposes  set  forth." 

The  defenses  are:  (1)  Want  of  patentable  novelty;  (2)  noninfringe- 
ment. , 

In  addition  to  the  common  knowledge,  which  might  be  enough,  the 
proof  shows  that  long  before  this  patent,  it  was  old  to  give  shapes  to 
rods  or  bars  of  wood  or  metal  by  bending  them  about  a  pattern  or  former; 
Mr.  Barnes,  who  was  called  as  an  expert  witness  for  the  defendants, 
saying: 

"By  '  bending  blocks '  I  undei-stand  is  meant  what  is  technically  called  a 
*  former,'  a  former  being  a  block,  framt*.  or  mass  of  wood  or  mvtal  whi()h  bas 
a  contour,  groove,  or  surface  which  either  has  the  same,  or  appsoidmately  the 
.same,  general  shape,  outline,  or  alignment  as  the  work  to  be  produced.  8ucli 
formers,  and  formers  in  general,  have  been  commonly  used  since  the  earliest 
history  of  metallurgy.  Some  of  the  most  complicated  formers  were  used 
several  hundred  years  since  in  forming  ornamental  ironwork,  a  cliiss  of  work 
which  is  at  this  day  performed  more  commonly  in  drop  presses  and  dies. 
Probably  the  largest  use  for  formers  is  in  t)ending  pipes  of  copper  or  iron 
after  filling  them  with  rosin  or  sand  for  the  connections  required  in  ships 
and  on  locomotives;  also  in  the  formation  of  hand  railings  and  oraauoental 
pipe  work.  Such  furiuers  baye  a  contour  or  shape,  either  in  srooves  or  sec- 
tions of  grooves,  formed  by  stops  either  loose  or  fixed  on  thl  formers,  the 
alignment  of  which  corresponds  in  a  general  sort  of  way  to  the  alignment  of 
the  work  to  be  produced.     In  carriage  work,  in  order  to  obtain  dtiplicatiou 
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and  sycniuetry,  it  is  absoltitely  necessary  to  use  such  formers — sometimes  8ev> 
era!  of  them— to  produce  one  piece.  It  is  not  uncommon,  however,  to  pro- 
duce moRt  complicated  forms  from  common  roiled  iron  by  means  of  a  former, 
liaving  first  prepared  the  metal.  If  necessary,  to  mure  reaidily  assume  some 
particular  complex  shape.  Such  formers  are  not  necessarily  arranged  to  bend 
metals  only  in  one  plane,  as  conical  spirals  and  other  forms  lying  in  several 
planes  are  often  produced  in  this  way.  This  is  often  done  in  preparing  pipes 
for  distilleries,  and  in  the  manufacture  of  conical  springs." 

This  testimony  is  corroborated  by  that  of  several  practical  mechanics 
in  the  record,  and  it  may  be  also  said  to  be  a  matter  of  common  knowl- 
edge that  formers  have  been  used  from  time  immeiuorial  to  beud  various 
farm  implements,  like  scyth  snaths,  plow  handles,  etc.  It  will  be  borne 
in  mind  tliat  these  patentees  did  not  invent  the  guide  rod  nor  the  loop 
upon  it;  the  only  device  of  their  patent  being  a  former,  about  the  end 
or  horn  of  which  the  loop  of  the  rod  is  bent.  It  seems  to  me  nothing 
can  be  more  obvious  than  that  only  mechanical  skill  is  called  into  action 
in  making  a  core  or  former  around  which  an  iron  rod  is  to  be  bent  to 
bring  it  to  some  desired  shape.  The  shoemaker  bends  bis  leather 
around  the  last  to  adapt  it  to  thesbape  of  the  wearer's  foot.  The  farmer 
bends  a  tough,  flexible  piece  of  wood  around  a  former  shaped  like  the 
neck  of  his  ox,  to  make  an  oxbow  for  his  yoke.  The  thills  and  other 
parts  of  vehicles  are  shaped  by  bending  over  formers.  In  1  Appl.  Mech. 
Diet.  (.66tli  Ed,  p.  701,  tit.  "fiending,")  is  a  description  of  the  mode  of 
forming  the  links  for  ship  cables  by  bending  thorn  round  an  oval  former. 
The  sin>ple  problem  is  to  make  a  form  which  sliall  give  the  required 
shape  to  the  rod  of  iron  or  wood  to  be  bent  around  it.  It  may,  in  some 
cases,  require  si,  superior  order  of  mechanical  skill  to  make  a  former 
which  shall  hold  one  portion  of  the  iron  rod  in  place  while  the  other 
portion  is  bent  round  the  forming  core,  as  in  the  case  of  these  guide  rods. 
One  part  of  this  loop,  it  appears,  must  be  formed  by  the  smith  with  the 
iiammer  upon- a  plain  anvil.  This  being  dime,  the  patentee  cut  a  groove 
in  »u  iron  block  of  such  shape  as  to  receive  the  rod,  with  the  part  al- 
ready made  with  the  hammer,  and  the  portion  placed  in  this  groove  is 
held  very  drmly,  while  the  end  to  be  operated  upon  is  bent  round  the 
nose  or  end  of  the  block  which  projects  beyond  this  groove.  Clearly, 
only  the  skill  to  cut  this  groove  and  sha{>e  the  nose  or  end  of  the  block 
to  give  the  required  shape  to  the  loop  was  called  for  to  make  this  former. 

These  patentees  are  intelligent  men,  well  skilled  in  their  art  and  trade 
as  blacksmiths.  They  knew,  from  experience,  that  it  was  old  to  bend 
iron  over  a  former  like  a  mandrel  or  the  horn  of  an  anvil  to  give  it  the 
desired  shape,  and  the  problem  presented  them  was  to  make  a  former 
which  would  give  a  final  shape  to  the  loop  of  this  guide  rod,  and  there- 
by cheapen  its  construction.  They  knew  ail  they  had  to  do  to  accom- 
plish this  was  to  make  a  forming  block  which  would  hold  the  partly 
formed  loop  in  the  shape  it  had  received  from  the  hammer,  while  the 
rest  of  the  loop  was  completed  by  bending  the  rest  of  the  rod  round  the 
former,  and  their  efforUs  in  that  tlirection  resulted  in  the  bending  block 
of  the  patent.  Other  persons  working  at  the  same  problem  made  de- 
vices which  the  testimony  shows  would  do  the  work,  that  is,  give  the 
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required  shape  to  the  end  of  the  rod.  but  they  were  not  as  good  work- 
ing blocks  as  that  made  by  these  patentees. 

It  is  urged  in  behalf  of  complainants  that  the  fact  that  these  other  per- 
sons failed,  or  did  not  succeed  as  well  as  these  patentees  in  producing  a 
former  for  the  purpose,  Shows  that  the  device  involved  invention.  But 
it  seems  to  me  the  failure  resulted  from  want  of  skilL  In  BuUer  v. 
Steckel,  137  U.  S.  21,  11  Sup.  Ct.  Rep.  25,  it  was  held  that  it  does  not 
require  invention  to  produce  a  former  or  die  when  the  former  is  old;  the 
court  saying: 

"It  is  true,  I  doubt  not,  that  it  required  considerable  mechanical  skill  to 
make  a  die  which  would  cut  a  bretzel  from  dough  so  as  to  imitate  a  liaud- 
niade  bretzel.  because  the  band-mndQ  bretzel  is  somewhat  clumsily  shaped,  as 
the  parts  are  bent,  twisted,  and  laid  upon  each  other;  and  it  was  undoubtedly 
a  matter  requiring  some  study,  effort,  and  experiment  to  make  the  shape  of 
the  die  corresporid  to  the  external  formation  of  the  bretzel.  This,  however, 
seems  to  me  not  to  involve  invention,  but  mere  mechanical  skill.  A  cutter 
might  be  compelled  to  experiment  some, — that  is,  cut  several  dies. — but  that 
is  not  invention," 

And  the  same  principle  is  announced  in  Peters  v.  Manufacluring  Co., 
130  U.  S.  626.  9  Sup.  Ct.  Rep.  643;  in  Pennsylvania  RnUroad  (S>.  t. 
Locomotive  Engine- S<tfety  Tntck  Co.,  110  U.  S.  494,  4  Sup.  Ct.  Rep.  220; 
and  in  Fiorsheim  v.  SchUlino,  137  U.  S.  64,  11  Sup.  Ct.  Rep.  20,— it  is 
held  not  to  involve  invention  to  so  change  old  devices  as  to  adapt  them 
to  similar  or  analogous  operations;  and  in  Burt  v.  Etory,  133  U.  S. 
349,  10  Sup.  Ct.  Rep.  394,  it  is  said:  "Neither  is  it  invention  to  com- 
bine old  devices  into  a  new  article  without  producing  any  new  mode  of 
operation." 

With  the  view  I  take  as  to  the  question  of  patentability  of  this  device, 
I  do  not  deem  it  necessary  tw  consider  the  question  of  infringement,  al- 
though I  may  say  that  as  the  pins  or  lugs,  F,  F,  are  elements  of  all  the 
claims  of  complainants'  patent,  and  as  defendants  do  not  use  these  pins, 
I  doubt  if  the  charge  of  infringement  is  sustained,  as  it  is  necessary  to 
the  working  of  the  complainants'  machine  that  the  pins  shall  be  remov- 
able; and  hence  the  raised  portion  of  defendants'  block  around  whicli 
the  part  to  be  flattened  is  bent  does  not  perform  the  sjinic  office  in  the 
defendants'  macliine  that  is  performed  by  the  pins,  F,  F,  in  the  com- 
plainants' machine;  and  certainly,  if  a  patent  can  be  sustained  at  all  for 
such  a  device  as  this,  it  must  be  for  the  specific  construction.  I  do 
not,  however,  intend  to  dispose  of  the  case  on  the  question  of  nonin- 
fringement, but,  as  that  question  is  distinctly  made  in  the  pleading.<4 
and  proof,  it  is  but  just,  at  least,  that  I  shall  intimate  my  views  upon 
it.     The  bill  must  be  dismissed  for  want  of  equity. 
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North  Rop's  Ex'rs  v.  Rasner  et  al. 
(OfrcMtt  Court  of  Appeals,  Third  Circuit.    August  16, 1892.) 

1.  PaTINTS  for  IkVESTIOKS — LiMITATIOK  OF  Cu\ltllS — PRIOR  AHT— METALLIC  CEIUNOS. 

Letters  pateut  No.  330,918,  issued  November  34,  1885,  to  Albert  Northrop,  for  an 
improTement  in  metallic  ceilings,  if  valid  at  all,  must,  In  view  of  the  prior  state  of 
the  art,  be  limited  to  a  ceiling  made  of  panels,  in  which  the  chief  characteristica 
are  (1)  the  formation  on  two  or  more  sides  of  the  panels  by  means  of  molded  edges 
which  fit  into  each  other,  of  a  channel  along  whicn  leal<age  water  may  flow  and  be 
discharged  at  orifices  made  by  cutting  away  the  corners  of  the  panels,  the  orifices 
being  concealed  by  rosettes  so  constructed  as  to  aid  in  discharging  the  water;  atid 
(3)  the  widening  of  alternate  sides  of  each  panel  into  flanged  edges,  which  lie 
loosely  upon  each  other,  so  as  to  allow  expansion  and  contraction  by  heat  and  cold. 
48  Fed.  Rep.  449,  aJBrmed. 

2.  Same— IxKBrNOESiEXT. 

The  patent  is  therefore  not  infringed  by  ceilings  made  of  metalllo  panels  gen- 
erally having  partially  raised  surfaces  surrounded  by  moldings  gradually  flatten- 
ing out  into  flatedges,  which  are  nailed  rigidly  to  the  furring  strips,  such  moldings 
forming  no  continuous  channel  for  the  discharge  of  water,  and  each  panel  having 
rosettes  at  the  corners,  which  serve  the  purpose  of  ornaments  only.  48  Fed.  Aep. 
449,  affirmed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  W^tern 
District  of  Pennsylvania. 

In  Equity.  Suit  hy  the  executors  of  Albert  Northrop  against  Rasner 
&  Dinger  for  infringement  of  patent.'  The  circuit  court  sustained  the 
patent,  but  held  that  it  must  be  strictly  construed,  and  that  defendants 
did  not  infringe  it,  and  therefore  dismissed  the  bill.  48  Fed.  Rep.  449. 
Complainants  appeal.     Affirmed. 

W.  Bakeicetl  <t  Horn,  for  appellants. 

D.  F.  Patterson,  for  appellees. 

Before  AcHi-aoN  and  Dallas,  Circuit  Judges,  and  Green,  District 
Judge.  , 

Green,  District  Judge.  The  bill  of  complaint  in  this  cause  alleges 
infringement  of  letters  patent  No.  330,916,  which  were  granted  to  the 
complainants'  testator,  Albert  Northrop,  November  24,  ISS-"),  for  an  im- 
provement in  metallic  ceilings.  The  object  of  the  invention,  as  declared 
by  the  inventor,  was  to  provide  a  sectional  metallic  ceiling  of  such  con- 
struction  that  it  should  be  of  small  initial  cost  in  its  manufacture;  that 
it  might  be  readily  applied;  that  it  would  present  a  neat  and  tinished 
appearance;  and,  further,  that  it  would  provide  for  the  escape  of  any 
water  that  might  flow  upon  the  upper  surface  of  the  ceiling  by  reason: 
of  a  leaky  roof  or  defective  water  pipe  in  the  ceiling,  or  other  oriuse. 
With  these  objects  in  view,  the  inventor  declared  that  his  invention  con-' 
sisted  in  certain  features  of  constniclion  and  relative  arrangetnent  and' 
combination  of  j)arts,  as  he  set  forth  and  described  in  the  specifications 
of  the  letters  patent.  Tiie  ceiling  which  it  was  intended  to  protect  by 
these  letters  patent  is  composed  of  a  series  of  panels,  joined  together.' 
Each  panel  is  constructed  with  a  molding  on  each  one  of  its  sides,  whichi 
is  so  curved  as  to  form  si  channel.  Ag  the  moldings  are  counterparts  of 
each  other,  the  molding  on  the  .edge,  of  one  panel  will  fit  within  the' 
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molding  on  the  adjacent  edge  of  the  adjoining  panel.  At  the  comers  of 
the  panels  the  edge  of  the  molding  is  cut  away,  so  that,  when  the  panels 
are  put  in  position  upon  the  ceiling,  an  opening  is  formed  at  the  junc- 
tion, which  serves  as  an  outlet  for  any  water  which  may  leak  upon  the 
upper  part  of  the  ceiling.  These  openings  are  hidden  by  rosettes  of 
metal  which  cover  and  conceal  them,  but  do  not  interfere  with  the  dis- 
charge of  leakage  water.  The  panel  itself  is  secured  in  place  either 
directly  to  the  joists,  or  to  furring  strips,  by  fastenings  passing  througli 
the  curved  moldings  or  channels.  When  tlie  panels  are  properly  put  to- 
gether, the  curved  moldings  form  a  continuous  channel 'or  trough, 
through  which  the  leakage  of  the  roof  above  will  collect  and  pass  off  at 
the  openings  concealed  by  the  rosettes,  without  in  any  wise  affecting  the 
ceiling  itself.  A  somewhat  different  form  of  panel  is  also  described  in 
the  specifications,  having  the  curved  molding  upon  one  end,  and  one 
side  only;  upon  the  opposite  end  and  side  there  being  substituted  a 
turned-down  flange,  which,  when  the  panels  are  brought  together  in  use, 
will  be  received  into  and  lie  loosely  upon  the  curved  molding  of  the  ad- 
jacent panel,  and  by  this  means  any  expansion  or  contraction  of  the 
metal  is  provided  for,  without  in  any  wise  disturbing  the  construction 
of  the  ceiling. 

The  complainants  allege  that  the  defendants  are  constructing  panels 
and  ceilings  which  are  direct  infringements  of  the  Ist,  5th,  and  6th 
claims  of  the  letters  patent.     Those  claims  are  as  follows: 

"(1)  A  metallic  ceiling  consisting  of  panels,  each  having  a  curved  or 
channeled  molding  on  its  four  sides,  the  moldings  being  cut  away  at  the 
corners  of  the  panels,  and  rosettes  for  covering  or  concealing  said  cut-away 
portions,  substaniially  as  set  forth. "  "(5)  A  metallic  ceiling  consisting  of 
panels  having  their  sides  (two  or  more)  provided  with  channel  moldings,  the 
corners  of  the  panels  being  cut  away,  substantially  as  set  forth.  (6)  A  me- 
tallic ceiling  consisting  of  panels,  each  having  a  curved  or  channeled  molding 
on  two  or  more  of  its  sides,  the  panels  being  cut  away  at  the  corners,  and 
rosettes  for  covering  and  concealing  said  cut-away  portions,  substantially  as 
set  forth." 

In  reply  to  this  charge,  the  defendants  interpose  two  defenses:  J^/vrf, 
that  the  patent  of  the  complainants  is  invalid  for  lack  of  invention;  and, 
secondly,  that  if  the  invention  of  the  complainants  does  show  patentable 
novelty,  the  ceilings  constructed  by  them  do  not  in  any  degree  infringe. 

The  learned  judge  who  heard  this  causQ  in  the  court  below  held  that, 
notwithstanding  the  prior  state  of  art,  this  patent  did  show  invention, 
and  that  the  presumption  of  validity  in  its  favor,  arising  from  the  grant 
of  the  letters  patent,  had  not  been  overcome  by  the  prools  on  the  part 
of  the  defendants.  The  defendants,  upon  this  part  of  their  case,  relied 
upon  letters  patent  tt)  Hugiies,  No.  103,887,  dated  June  7,  1870;  letters 
patent  to  Sanderson,  No.  120,900,  dated  November  4, 1871 ;  letters  patent 
to  Adler,  No.  158,881,  daieil  January  19,  1875;  aud  especially  upon 
the  ceiling  at  the  courtliouse  at  Carlinsville,  Ul.,  which  liad  been  cou- 
8tructe<l  years  before  Northrop  applied  for  the  patent  now  in  suit.  It 
cannot  be  denied  that  the  primary  impression  made  by  these  proofs  of 
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the  prior  state  of  tlie  art  is  somewhat  at  variance  with  the  conclusion 
reached  by  the  learned  judge  in  the  court  below.  Certainly,  as  it  seems 
to  us,  they  strongly  lean  against  the  finding  of  patentable  invention  in 
the  complainant's  panels  or  his  paneled  ceiling.  That  the  panels  he 
described,  and  the  ceiling  made  by  him,  with  them,  are  in  some  degree 
different  from  the  metallic  roofing  described  in  the  Hughes  and  Sander- 
son patents,  and  from  the  ceiling  in  the  Adler  patent,  as  well  as  from 
the  ceiling  of  the  Carlinsville  courthouse,  is  very  true;  yet  it  is  difficult 
to  assert  that  the  substantial  and  material  parts  of  the  complainant's  al- 
leged invention  are  not  practically  described  or  shown  in  one  or  the 
other. 

But  it  is  not  necessary  to  test  this  defense  by  a  close  analysis  of  the 
state  of  the  art  prior  to  Northrop's  invention.  Assuming  that  tlie  court 
below  was  justified  in  its  finding  that  patentable  invention  was  present 
in  the  complainant's  paneled  ceilings,  it  is  quite  clear  that  the  admitted 
state  of  the  art  compels  a  strict  construction  of  the  claims  of  this  patent 
which  are  said  to  be  infringed;  and,  when  so  construed,  we  fully  agree 
with  the  court  below  that  the  defendants  are  not  guilty  of  infringement 
in  the  manufacture  of  panels  and  ceilings  which  they  confessedly  con- 
struct. It  is  quite  true  that  the  defendants  made  use  of  panels  of  metal, 
in  the  construction  of  their  ceilings,  which  are  joined  together,  and  then 
firmly  fastened  to  the  supporting  joists  or  furring  strips.  It  is  quite 
true  that  at  some  distance  from  the  edges  of  these  panels  are  raised  orna- 
mentations produced  by  stamping,  which  might  be  called  "  moldings." 
It  is  quite  true  that,  for  further  ornamentation,  metallic  rosettes  are  fas- 
temid  to  comers  ofthe  panels  when  in  place.  But  all  this  does  not  consti- 
tute an  infringement  of  the  patent  in  this  case,  as  we  must  construe  it. 
This  patent  is  to  be  so  construed,  having  in  view  the  state  of  the  art, 
that  it  may  cover  a  ceiling  made  of  metallic  panels,  in  whicli  the  chief 
and  necessary  characteristics  shall  be  two:  HrM,  the  formation  by 
means  of  molded  edges,  on  two  or  four  sides  of  the  panels,  of  a  channel, 
through  and  along  which  leakage  water  may  flow  and  be  discharged  at 
various  prepared  orifices  or  openings,  which  are  hidden  and  concealed 
from  the  olwerver  by  metallic  rosettes,  so  fitted  and  placed  that  they  do 
not  hinder,  but  rather  assist,  in  such  discharge;  and,  secondly,  the  wid- 
ening of  alternate  sides  ofthe  panels  into  flat  or  flanged  edges,  which, 
in  construction  of  the  ceilings,  lie  loosely  upon  each  other,  in  such  a 
manner  that  they  readily  move  in  resjionse  to  action  of  heat  and  cold, 
thus  providing  for  supposed  necessary  expansion  and  contraction  of  the 
metal.  If  there  be  invention  in  this  patent,  it  is  found  in  these  two  for- 
ward steps  in  the  progress  of  the  art  to  which  it  belongs.  They  are  the 
absolute  antl  necessary  characteristics  of  the  complainant's  invention. 
The  difficulties  arising  from  the  disjtosition  of  leakage  water  falling  upon 
the  upper  surface  of  metallic  ceilings,  and  the  supposed  necessity  for 
providing  for  the  expansion  and  contraction,  under  changes  of  tempera- 
ture, ofthe  metallic  base  of  the  ceiling,  were  the  problems  which  taxed 
the  complainant's  skill  and  inventive  genius,  and  these  are  the  only 
ones  which  he  claims  to  have  solved.  ' 
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Now,  as  stated  before,  the  ceiling  constructed  by  the  defendanta  is 
made  of  metallic  panels.  These  panels  are  stamped  into  such  form  as 
may  be  deeired  for  any  particular  ceiling.  They  generally  have  a  par- 
tially raiised  surface,  surrounded  by  a  molding  gradually  widening  out 
into  flat  edges,  called  by  some  of  the  witnesses  "stiles."  In  construct- 
ing a  ceiling,  these  metallic  panels  are  nailed  to  furring  strips,  or  directly 
to  joists,  the  flat  edges  overlapping  in  such  a  way  that  the  line  of  join- 
der is  concealed.  Rosettes  are  firmly  secured  or  otherwise  fastened  to 
each  corner  of  a  panel,  but  play  the  part  of  ornament  only.  They  are 
of  no  other  practicable  or  possible  use.  The  edges  of  the  panel  do  not 
form  a  continuous,  or  indeed  any,  channel  or  trough  for  the  flow  of  leak- 
age water.  No  special  provision  is  made  for  such  flow  by  the  defend- 
ants in  their  work.  The  edges  of  the  panels,  instead  of  being  curved  so 
as  to  form  a  channel,  are  perfectly  flat,  and  lie  close  to  the  furring  strip 
or  joist.  The  distinguishing  characteristic  of  a  channel,  as  a  part  of  the 
panel,  is  wholly  wanting  in  the  defendants'  structure.  The  raised  sur- 
face of  the  panel,  which  the  complainant  insists  is  the  equivalent  of  his 
curved  molding,  has  no  other  office  than  to  aid  in  presenting  the  special 
design  stamped  upon  the  panel  itself.  Possibly  leakage  water  would  lie 
in  these  indentations  of  the  defendants'  panel,  if  it  once  made  its  way 
thither,  but  there  it  would  remain  until  it  evaporated;  at  least,  no  pro- 
vision is  made  by  channels  or  ofwnings  for  its  discharge.  Clearly  there 
is  no  infringement  of  the  complainant's  invention  in  this  respect. 

Nor  is  there  any  infringement,  on  the  other  hand,  in  respect  to  the 
provisions  made  by  complainant  in  his  ceilings  for  regulating  alleged  con- 
traction and  expansion  of  the  metal.  The  defendants'  panels  make, 
when  nailed  or  secured  to  the  joists,  a  rigid  ceiling.  No  provision  is 
made  for  their  moving  or  sliding  on  each  other  as  they  may  expand  or 
contract.  The  defendants  evidently  found  by  experience  that  such  con- 
traction or  expansion,  whatever  it  might  amount  to,  could  J>e  treated  as 
wholly  negligible,  and  disregarded  it.  It  cannot  be  pretended  that  there 
is  any  infringement  in  this  respect.  The  result  is  that  the  judgment  of 
the  court  below  is  affirmed,  with  costs. 
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Paine  r.  Paciwc  Mut.  Life  Ins.  Co. 

(CifvtiU  Court  of  Appctila,  Eighth  Circuit.    August  9, 1888.) 

No.  Il9. 

I.  Lint  IjtsrRAJICE— AFPI.irATIOV— Prebumitioss. 

Where  an  application  for  life  insurance  has  been  made  to  an  insoranoe  sdieitor, 
but  the  applicant  dies  before  a  policy  is  issued,  and  none  in  fact  is  ever  issued,  the 
presumption  i&  that  there  was  no  contract  of  insurance,  and  'no  purpose  to  con- 
tract, otherwise  than  by  a  policy  made  and  delivei-ed  upon  simultaneous  payment 
of  the  premium. 

a.  Same. 

This  preaamption  is  rendered  ooncluslTe  where  the  application  provides  that  it 
is  agreed  and  understood  that  only  the  home  oifice  of  the  company  has  authority 
to  determine  whether  a  policy  shall  issue  on  the  application,  and  that  there  shall 
be  no  contract  until  a  policy  Is  issued  and  delivered  and  the  first  premium  paid, 
while  the  applicant  Is  living,  and  in  the  same  condition  of  health  described  in  the 
application. 

3.  Same — Powkwi  of  Locai.  Asent. 

In  view  of  such  provisions,  there  is  no  room  for  the  application  of  tl^e  rule  that 
the  powers  of  a  local  agent  of  a  corporation  are  sometimes  measured,  not  by  his 
actual,  but  by  his  apparent,  authority;  and  it  is  immaterial  that  such  agent  agrees 
to  take,  or  does  take,  a  portion  of  the  first  premium  in  trade  from  the  applicant's 
store. 

4.  Same— Death  or  Applicant  before  Accbptasce. 

The  death  of  the  applicant  before  his  application  reaches  the  home  ofBoe  re- 
vokes the  offer  to  become  insured,  as  well  as  destroys  the  subject  of  the  insurance, 
and  renders  the  making  of  the  proposed  contract  impossible. 
i.  Same — Acckti^vck — Nonoc 

The  approval  of  the  application  by  the  company's  medical  director  before  receiv- 
ing notice  of  the  applicant's  death,  even  if  it  amounts  to  a  determination  to  ac- 
cept the  same,  does  not  complete  the  contract,  when  such  acceptance  is  never 
communicated  to  the  applicant's  personal  representative. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nebraska. 

In  £quity.  Suit  by  Ira  T.  Paine,  as  adminiHtrator  of  the  estate  of 
Forrest  L.  Kendall,  against  the  Pacific' Mutual  Life  Insurance  Company 
of  California.  Decree  dismissing  the  bill.  Complainant  appeals.  Af- 
firmed. 

Statement  by  Sanborn,  Circuit  Judge: 

This  was  an  appeal  from  a  decree  of  the  circuit  court  for  the  district 
of  Nebraska,  dismissing  the  bill  of  appellant  to  enforce  specific  perform- 
ance of  a  contract  which  the  bill  alleged  the  appellee  made  with  Forrest 
L.  Kendall  on  May  29,  1890,  to  insure  his  life  for  $10,000,  and  to  re- 
cover of  the  appellee  for  his  death  that  amount,  less  a  few  dollars  of 
unpaid  premium.  The  answer  denied  that  such  a  contract  was  made, 
and  the  court  below,  after  hearing  the  cause  on  the  pleadings  and  proofs, 
dismissed  the  bill.  From  the  pleadings  und  proofs  the  following  facts 
appear: 

The  complainant  was  the  administrator  of  the  estate  of  Forrest  L. 
Kendall,  and  the  defendant  was  a  corporation  organized  under  the  laws 
of  California,  and  authorized  to  insure  lives  in  the  state  of  Nebraska. 
Its  home  office  and  principal  place  of  business  was  in  San  Francisco, 
Cal.  One  Limback  was  the  agent  of  the  defendant  at  Grand  Island,  ift 
v.SlF.no.ll — 44 
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Nebraska,  to  solicit  applications  and  collect  premiums,  but  withoat  an- 
thority  to  make,  or  to  agree  to  make,  contracts  of  insurance  for  the 
defendant.  On  May  29,  1890,  he  solicited  and  obtained  fix)m  Kendall 
his  application  to  the  defendant,  in  writing  and  print,  for  a  policy  of 
insurance  on  his  life.  This  application  was  signed  by  Kendall,  and 
contained  the  following  stipulations: 

"Do  you  understand  and  agree  tbat  only  the  offlcers  of  tbe  homeofflce 
have  authority  to  determine  whether  or  not  a  pohoy  shall  issue  on  any  appli- 
cation, and  tbat  they  act  only  on  the  statements  and  representationa  in  tba 
application,  and  that  no  statements,  representations,  or  infc^jnation  made  or 
xiven  by  or  to  the  person  soliciting  or  taking  this  application  for  a  policy,  or 
to  any  other  person,  shall  be  binding  on  the  company,  or  In  any  manner 
affect  its  rights,  unless  such  statements,  representations,  or  infonnation  iM 
reduced  to  writing,  and  presented  to  the  offlcers  of  the  company  at  tbe  home 
office  in  this  application?  Yes.  *  *  «  And  it  is  agreed  that  there  shall 
he  no  contract  of  insurance  unlil  a  policy  shall  have  been  issued  and  deliv- 
ered by  tbe  said  company,  and  the  first  premium  thereon  paid,  while  the  per- 
son proposed  for  insurance  is  living  and  in  the  same  condition  of  health  de- 
scribed in  this  application;  and  that,  if  said  policy  be  issued,  the  declarations, 
agreements,  and  warranties  herein  contained  shall  constitute  a  part  of  tbe 
contract,  and  the  contract  of  insurance,  wben  made,  shall  be  held  and  con- 
strued at  all  times  and  places  to  have  been  made  in  the  cityof  San  Francisco,  in 
the  state  of  California;  •  «  *  policy  to  be  dated  the  first  day  of  Jnne,  1890. 
(All  policies  of  the  company  are  issued  as  of  tbe  first  day  of  each  month.) 
*  *  *  It  is  agreed  that  the  foregoing  statements  and  answers,  as  weil  as 
all  others  made  or  to  he  made  to  the  company's  medical  examiner  or  solicit- 
ing agent,  are  warranted  to  be  true,  and  are  offered  to  the  company  as  a  con- 
sideration of  the  contract,  which  shall  not  take  effect  unlil  the  first  premium 
shall  have  been  paid  during  the  life  and  good  health  of  tbe  person  herein  pro- 
posed for  insurance." 

Wben  he  obtained  the  application,  the  agent,  Limbaok,  agreed  to 
take  $10  of  the  first  quarterly  premium  in  trade  at  Kendall's  store,  and 
after  Kendall's  death  he  did  get  from  that  store,  on  this  aoooant,  a  box 
of  cigars.  Kendall  agreed  to  pay  the  balance  of  this  premium,  $59.90, 
when  the  policy  was  delivered.  .  The  application  was  forwarded  to  the 
home  office.  On  June  3,  1890,  Kendall  was  drowned.  On  June  6, 
1890,  tbe  application  first  reached  tbe  defendant's  home  office,  and 
on  June  7,  1890,  it  was  examined  and  approved  by  its  medical  di- 
rector, in  ignorance  of  Kendall's  death.  On  June  9,  1890,  defendant 
learned  of  his  death,  and  refused  to  issue  a  policy.  On  Jooe  30, 
1890,  complainant  tendered  $59.90  to  Limback  in  payment  of  tbe  first 
quarterly  premium,  but  be  refused  to  receive  it,  and  offered  to  pay 
$10  to  complainant,  which  he  refused  to  accept.  This  suit  was  then 
brought. 

R.  W.  Breekenridge  and  0.  A.  Abbott,  for  appellant. 

CharieB  0.  Whedon,  for  appellee. 

Before  GtJLDWESJ^  and  Sanbobn,  Circuit  Judges,  and  Shibas.  Distriot 
Judge. 

Sanborn,  Circuit  Judge,  after  stating  the  facta  as  abora,  delivered 
the  opinion  of  the  court. 
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The  court  below  fouQ<l  that  the  defendant  company  never  made  any 
contract  to  insure  the  life  of  Kendall,  and  on  this  ground  dismitised  this 
bill.  The  complainant  assigns  this  finding  and  decree  as  error,  and 
the  only  question  to  be  considered  is  whether  or  not  the  proofs  fairly 
established  such  a  contract,  for,  if  they  did,  the  bill  should  not  have 
been  dismissed,  but  a  decree  siinuld  have  been  rendered  for  the  com- 
plainant for  the  relief  he  sought.  On  May  29,  1890,  Kendall  made  his 
written  application  to  defendant  for  insurance,  and  caused  it  to  be  for- 
warded to  its  home  office,  where  alone  it  could  be  accepted  or  rejected. 
On  June  3,  1890,  he  was  drowned.  On  June  6,  1890,  the  defendant 
first  received  the  application  at  its  home  office.  On  June  7,  1890,  its 
medical  director,  in  ignorance  of  Kendall's  death,  approved  the  applica- 
tion. Kendall  knew  the  application  could  be  accepted  and  a  contract 
of  insurance  made  by  the  officers  of  defendant  at  its  home  office  only. 

The  material  facts  in  this  case  are  undisputed,  and  the  evidence  calls 
for  no  comment.  There  is  neither  doubt  nor  difficulty  as  to  the  rules 
of  law  applicable  to  these  facts.  To  discuss  them  would  be  futile,  for 
they  are  not  debatable;  they  are  founded  in  reason,  settled  by  long  lines 
of  decisions,  and  conclusively  demonstrate  that  there  could  have  been 
no  contract  by  this  defendant,  under  the  facts  of  this  case,  to  insure  the 
life  of  the  decedent.  Ample  reason  for  this  conclusion  will  appear  from 
the  bare  statement  of  some  of  these  rules.  As  no  policy  was  issued, 
and  the  custom  of  insurance  companies  is  to  issue  a  policy  'vhcn  a  con- 
tract of  life  insurance  is  made,  the  presumption  is  that  on  May  29, 
1890,  when  the  application  was  signed,  tliere  were  negotiations,  but-no 
contract,  and  no  purpose  to  contract  otherwise  than  by  a  policy  made 
and  delivered  upon  simultaneous  payment  of  premium.  Heman  v. 
Intuiance  Co.,  17  Minn.  1.3.'>,  167,  (Gil.  127;)  Markey  v.  Inturanoe  Co., 
103  Mass.  92;  Insurance  Co.  v.  Kennedy,  6  Bush,  450. 

The  provisions  of  the  application  that  the  decedent  understood  and 
agreed  that  only  the  officers  of  the  home  office  of  the  defendant  company 
had  authority  to  determine  whether  or  not  a  policy  should  issue  on  any 
application,  that  he  agreed  that  there  should  be  no  conti'act  of  insurance 
until  a  policy  should  have  been  issued  and  deliveretl  by  the  company, 
and  the  first  premium  thereon  paid,  while  he  was  living  and  in  the 
same  condition  of  bealtl)  described  in  the  application,  and  that  the  state- 
ments in  the  application  were  true,  and  were  offered  to  the  comjmny  as 
a  consideration  for  the  contract,  which  should  not  take  effect  until  the 
first  premium  should  have  been  paid  during  his  life  and  good  health, 
make  conclusive  this  legal  presumption,  and  establish  the  fact  that  by 
the  transaction  of  May  29,  1890,  and  the  delivery  of  the  application  to 
the  local  agent  of  the  company,  the  decedent  merely  made  a  proposal  to 
become  insured  by  the  defendant  company,  which  could  not  become  u 
contract  until  it  was  accepted  by  the  officers  of  the  defendant  at  the 
home  office  in  San  Francisco.  Tayloe  v.  Ingurniux  Co.,  9  How.  390; 
Jttturance  Co.  v.  Young^a  Adm'r,  23  Wall.  85,  106;  Iiuurance  Co.  v.  Eu>- 
tnjf,  92  U.S.  377,381. 
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There  is  no  room  here  for  the  application  of  the  rule  that  as  to  .third 
persons  the'power  of  the  local  agent  of  a  corporation  is  sometimes  mea- 
sured, not  hy  his  actual,  but  by  his  apparent,  authority,  because  the 
decedent  in  his  application  stated  and  agreed  that  he  knew  that  no  one 
hut  the  officers  at  the  home  office  could  accept  his  application  or  make 
a  contract  to  insure  him.  That  the  application  provided  that  the  date 
of  the  policy  should  be  June  1,  1890,  when  it  also  provided  that  all 
policies  should  be  dated  the  first  of  some  month,  is  immaterial,  in  view 
of  the  fact  that  the  decedent  twi(;e  expressly  stipulated  in  this  application 
that  the  contract  of  insurance  should  not  take  effect  until  the  first  pre- 
mium was  paid  and  the  policy  delivered  during  the  life  and  good  health 
of  the  applicant.  That  the  local  agent  agreed  to  take,  or  did  take,  $10 
of  the  first  premium  of  $69.90  in  trade  from  decedent's  store  in  no  way 
modified  or  affected  the  positive  and  clearly  expressed  terms  of  this  pro- 
posal relative  to  the  time  when,  and  the  conditions  upon  which,  the 
contract  should  take  effect. 

There  is  no  room  for  the  application  of  the  rule  that,  where  the  pre- 
payment of  the  premium  is  a  condition  precedent  to  the  delivery  of  a 
policy,  an  agent  authorized  to  collect  it  may  sometimes  give  credit,  and 
thereby  waive  the  condition,  because  the  time  never  came  when  the 
premium  was  due  or  payable,  and  no  credit  was  given,  no  waiver  made. 
The  death  of  Kendall  on  June  3,  1890.  before  the  application  had 
reached  defendant's  home  office,  revoked  his  offer  to  become  insured  by 
the  defendant  company,  which  was  contained  in  this  application,  and 
rendered  the  making  of  the  proposed  contract  of  insurance  impossible. 
An  offer  is  revoked  by  the  death  of  the  proposer,  or  by  the  death  of  the 
party  to  whom  the  offer  is  made  before  acceptance.  "The  continuance 
of  an  offer  is  in  the  nature  of  its  constant  repetition,  which  necessarily 
requires  some  one  capable  of  making  a  repetition.  Obviously,  this  can 
no  more  be  done  by  a  dead  man  than  a  contract  can  in  the  first  instance 
be  made  by  a  dead  man."  PraU  v.  Trustees,  93  111.  475,  479;  Dklcin- 
sm  v.  Dodds,  L.  R.  2  Ch.  Div.  463,  475;  Phippa  v.  Jones,  20  Pa.  St. 
260,  264;  WaOace  v.  roumsend,  43  Ohio  St.  537,  3  N.  E.  Rep.  601. 

Conceding  that  the  defendant  could  and  did  determine  to  accept  the 
application  on  June  7,  1890,  one  day  after  its  receipt  and  four  days  after 
the  death  of  Kendall,  still  such  acceptance  and  the  contract,  if  so  made, 
were  void,  because  the  life  that  was  the  subject-matter  of  the  contract  was 
not  then  in  existence.  The  first  party  to  this  proposed  contract  was 
Kendall;  the  second,  the  defendant;  the  subject-matter  of  the  contract, 
Kendall's  life.  The  contract  was  not  made,  in  any  event,  before  June  7th, 
when  defendant's  medical  director  approved  the  application,  and  at  that 
time  the  first  party  to  it  was  dead,  and  its  subject-matter  did  not  exist. 
Neither  i)arty  would  have  knowingly  made  an  insurance  contract  regard- 
ing a  life  that  was  not  in  being.  Parties  make  no  contract  where  the 
thing  which  they  supposed  to  exist,  and  the  existence  of  .which  was  in- 
dispensable to  the  making  of  their  contract,  had  no  existence.  FranMin 
V.  Long,  7  Gill.  &  J.  407,  419;  Gibson  v.  Pelkie,  37  Mich.  ZSO;  Strick- 
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land  V.  Tumor,  7  Exoh.  208,  219;  Couturier  v.  Jffattie,  5  H.  L.  Cas.  673, 
682;  Cl^ord  v.  WaOi,  L.  R.  5  C.  P.  677;  Hazard  v.  Inmiranee  Co.,  1 
Sum.  218,  ^26;  Inturanee  Co.  v.  Evoing,  92  U.  S.  381. 

Conceding  that  the  action  of  the  medical  director  in  approving- the 
application  on  June  7th,  in  ignorance  of  the  applicant's  death,  was  a 
determination  to  accept  the  application  by  the  defendant,  still  there  was 
no  contract,  because  no  notice  of  the  acceptance  of  the  application  was 
in  any  way  communicated  to  the  applicant  or  his  representatives,  llie 
acceptance  of  an  offer  not  communicated  to  the  proposer  does  not  make 
a  contract  Jenneas  v.  Iron  Co.,  53  Me.  20,  23;  MeOuUoch  v.  Inswranee 
Co.,  1  Pick.  278;  TTiayer  v.  Insumrux  Co.,  10  Pick.  325,  331;  Borland 
▼.  Gh^ey,  1  Gradt  Cas.  394;  Bechmih  v.  Cheeoer,  21  N.  H.  41,  44;  Dujv- 
can  V.  HelXer,  13  8.  C.  94,  96;   While  v.  Corliea,  46  N.  Y.  467. 

Conceding  that  the  application  was  accepted  on  June  7,  1890,  by  the 
defendant,  it  expressly  provided  that  the  contract  of  insurance  should 
take  effect  and  be  in  force  only  upon  compliance  with  three  conditions 
precedent,  viz.,  that  a  policy  e^ould  be  delivered,  that  it  should  be  de- 
livered during  the  life  and  good  health  of  the  applicant,  and  that  the 
premium  should  be  paid  when  the  policy  was  delivered.  These  con- 
ditions were  never  complied  with.  The  vital,  indispensable  condition 
was  that  the  policy  should  be  deliveretl  and  take  effect  during  the  life 
and  good  health  of  the  applicant;  but  that  life  had  ended,  that  applicant 
was  no  more,  and  that  condition  could  never  be  complied  with,  and 
therefore  the  contract  could  never  take  effect.  Eliaaon  v.  Henahaw,  4 
Wheat.  227,  229;  Oarr  v.  Duval,  14  Pet.  77,  81. 

There  is  no  view  of  the  facts  or  the  law  under  which  itcan.be  found 
that  there  was  a  contract  between  the  decedent  and  the  defendant  com- 
pany in  this  case,  and  the  decree  below  is  affirmed,  with  costs. 


Claflin  et  al.  v.  Bennett  et  al.,  (MoCot  el  al.,  Interveners.) 
{CtrcuU  Court,  If.  D.  JINnoto.    June  18, 18B3.) 

1.  ATTOiimT  Ain>  CumiT— ?■■■— LntH  ow  Judomint. 

Where  the  amount  due  on  a  judgment  recovered  for  the  purchase  prioe  of  prop 
erty  sold  by  plaintiff  to  defendant  is  paid  into  a  court  of  equity  for  distribution. 
plslnUirs  attorneys  are  entitled  to  receive  therefrom  the  money  due  them  from 
plaintiff  for  meritorious  services  rendered  by  them  to  him  in  other  suits  growing 
out  of  said  purchase,  where  such  services  were  rendered,  with  the  expectation  that 
they  wonld.be  paid  for  out  of  the  prooeeds  of  suoh  judgment. 

t,  FivnrBRSHtp— What  CMtsTrnmis— Bvidixci. 

Proof  that  two  men  owned  a  ranch  and  herd  of  cattle  jointly,  that  they  managed 
the  ranch  together,  rendered  accounts  in  their  joint  names,  and  referred  to  them- 
Mlves  as  a  company,  is  suffloient  to  show  that  they  were  copartners,  alttaonsb  they 
bad  no  articles  or  agreement  of  copartnership. 

lb  Saxb— Sbttlbmbkt  betwbbn  Pabtnbbs — RiOBTS  or  Cbbditobs. 

A  settlement  between  copartners,  which  determines  their  respective  laterestala 
m  certain  partnership  fond,  is  awialiwi.v«  a*  to  the  righte  at  their  ind;^vldual  ondit- 
0rs  to  that  fund. 
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4.  Bams— Vaoatino  SBTTLamnr— EyisEscDL 

A  settlement  between  copartners,  who  are  both  shrewd  business  men,  of  s  busi- 
ness amounting  to  liundreas  of  thousands  o(  dollars,  and  InrolvinK  many  items  of 
account,  depending  upon  the  memories  of  the  copartners,  should  not  be  opened  at 
the  inKti);ation  of  their  creditors,  after  the  death  of  one  of  the  cooai'tners,  even 
though  there  is  u  strong  pi-tmajacie  showing  of  mistake  in  the  settlement. 

D.  8ame— RiOBT  OF  Pakt.\kk  to  Pi,eoob  FlKM  Pkopekty. 

One  of  two  copartners  cannot  ploilgc  the  partnership  property  to  secure  his  pri- 
vate debt,  except  to  the  extent  of  his  interest  therein. 

e.  E<}niTT  Plbadino — Ameitdmbkt. 

Alter  the  announcement  of  the  iinal  decision  of  the  chancellor  upon  the  merits  of 
a  case,  it  is  proper  to  refuse  to  permit  the  pleadings  to  be  amended  so  as  to  meet 
objections  whicn  were  raised  at  the  hearing,  two  months  liefore  the  decision  was 
rendered,  especially  wbei-e  such  amendment  would  not  affect  the  grounds  on  which 
tbe  ^.ecision  is  based. 

In  Equity.  Bill  in  the  nature  of  a  suit  of  interpleader  brought  by 
John  Claflin  and  others,  composing  the  tirm  of  H.  B.  Claflin  &  t!)o. , 
against  Jessie  I.  Bennett,  administratrix  of  Milton  H.  Bennett,  deceased, 
and  others. 

Kraua,  Mayer  &  Stein,  for  complainants. 

E.  F.  Tlwmpson,  M(Mon  Bros.,  McCoy,  Pope  &  McCoy,  and  Mitter,  l^rr 
dc  Leman,  for  defendants. 

Blodgext,  District  Judge.  On  the  26th  of  July,  18<S6,  a  judgment  was 
rendered  on  the  law  side  of  this  court  in  favor  of  Slilton  H.  Bennett  and 
Robert  L.  Dunman,  said  in  the  pleadings  to  sue  as  partners,  under  the 
firm  name  of  Bennett  &  Dunman,  against  Edward  M.  McGillan,  for 
the  sum  of  $115,580.55,  being  a  balance  found  due  the  complainants 
on  the  purchase  price  of  a  ranch,  ranch  outfit,  and  herd  of  cattle  in  tbe 
Indian  Territory'  sold  by  them  to  McGillan.  A  writ  of  error  was  prose- 
cuted by  McGillan  to  the  supremo  court,  in  which  proceeding  he  gave  a 
mipermdeas  bond,  signed  by  Jesse  Spaulding  and  George  M.  Pullman. 
This  judgment  was  affirmed  by  the  .supreme  court,  (10  Sup.  122,)  and, 
alter  the  affirmance  of  the  judgment,  this  bill  was  filed  by  the  complain- 
ants, composing  the  firm  of  H.  B.  Claflin  »fe  Co.,  of  New  York  city, 
which  alleged,  in  substance,  that  Spaulding  and  Pullman  had  signed 
the  supersedeou  bond  in  the  matter  of  the  writ  of  error  at  tbe  request  of 
the  American  Surety  Company,  and  tliat  sucli  request  had  bee.i  made 
at  the  request  of  complainants,  and  that  complainants  were  in  law  and 
equity  the  final  indemnitors  for  said  McGillan  on  said  bond,  and  liable 
for  any  and  all  amounts  which  might  he  recovered  against  him,  the  said 
McGillan  having  become  in.solvent;  that  divers  assignments  had  been 
made  by  the  said  Milton  H.  Bennett  and  Robert  S.  Dunman  of  said 
judgment,  or  parts  thereof,  to  various  persons;  tliat  they  (complainants; 
were  ready,  able,  and  willing  to  pay  into  court  the  total  amount  of  such 
judgment;  and  prayed  that  they  be  allowed  to  so  fwy  the  sura  into 
court,  and  that  they  be  subrogated  to  all  the  rights  of  persons  having  in- 
terest in  the  claim  to  said  judgment.  All  the  persons  and  corporations 
who  appeared  by  the  record  of  this  court  to  hold  a-ssignments  of  an  in- 
terest in  the  judgment  were  made  parties,  and  appeared  and  answered. 
The  bill  was  subsequently  amended,  and  on  the  23d  uf  April,  1890,  n 
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decree  was  entered  allowing  the  complainants  to  pay  into  court  the  sum 
of  tl22, 194.42,  which  was  the  balance  due  on  said  judgment  after  pay- 
ing certain  undisputed  costs  and  liens;  and  the  complainants  were  re- 
leased from  all  liability  as  indemnitors  of  Spauldin";  and  Pullman  and 
McCiillan.  It  was  further  ordered  that  the  defendants  to  said  bill  be  al- 
lowed to  file  such  amended  and  su])plemental  pleadings  as  shall  be  nec- 
essary to  secure  a  proper  adjudication  of  their  respective  rights  to  the 
money  so  paid  into  court,  and  to  secure  a  proper  distribution  tliereof. 
Afterwards  an  order  was  entered  requiring  all  persons  making  any  claim 
to  the  fund,  so  in  court,  or  any  part  thereof,  to  file  a  statement  of  the 
same,  with  proofs,  by  the  day  fixed  by  said  order;  and  by  said  order 
notice  was  required  to  be  published  in  two  newspapers  designated  in  the 
order. 

In  pursuance  of  these  decrees  and  orders  various  claimants  to  the 
fund  presented  their  claims,  mainly  in  the  form  of  answers  to  the  bill, 
by  which  it  appeared  that,  in  addition  to  the  amount  paid  into  court  by 
the  complainant  Claflin  and  others,  there  had  also  been  paid  into  court 
the  sum  of  about  $9,183.50,  together  with  the  commission  payable  in 
such  cases,  in  satisfaction  of  a  garnishment  proceeding  in  the  original 
suit  of  Bennett  &  Dunman  against  McGillan.  Many  of  these  claims 
were  undisputed,  and  orders  *ere  made  from  time  to  time  by  consent 
for  the  payment  of  such  claims  as  were  not  contested,  by  which  pay- 
ments the  total  fund  in  court  lias  been  reduced  to  the  sum  6f  $60,658.79, 
and  the  contentions  over  this  balance,  as  between  the  several  interplead- 
ers, are  as  follows:  (1)  McCoy,  Pope  «fe  McCoy  claim  for  services  as  at- 
torneys of  Bennett  &  Dunman  in  the  suit  brought  by  one  Baker  against 
them  for  commissions  for  negotiating  the  sale  of  the  ranch  and  cattle  to 
McGillan,  $1,250;  and  $350  forservices  as  attorneys  for  Bennett  &  Dun- 
man in  a  suit  brought  by  tliem  against  McGillan  on  a  note  for  $75,000, 
given  them  by  McGillan  for  part  of  the  purchase  money  of  the  ranch 
property.  But  that  was  not  the  suit  taken  to  the  supreme  court,  and  on 
which  the  money,  now  in  question,  was  paid  into  court.  (2)  A  balance 
claimed  to  be  due  the  Stock  Exchange  Bank  of  Caldwell,  Kan.,  of  about 
83,000.  (3)  A  claim  of  Gregory,  Cooley  &  Co.  for  amount  dt>e  on  a 
note  of  $10,000  given  them  by  Bennett,  dated  in  December,  1884,  and 
which  Bennett  assumed  to  secure  by  the  assignment  of  this  judgment 
against  McGillan  to  Charles  H.  Moore,  trustee.  (4)  A  claim  of  John 
\.  Blair  for  the  sum  of  $6,000,  paid  by  him  as  surety  for  Bennett  to 
the  Cherokee  Strip  Association,  also  secured  bj'  the  assignment  of  the 
judgment  to  Moore.  (5)  Claim  of  Samuel  J.  Garvin  against  Bennett 
for  $40,000.  which  he  insists  is  secured  to  him  by  an  a-ss^ignment  from 
Bennett  of  Bennett's  interest  in  the  judgment  against  McGillan.  (6) 
Claim  of  John  C.  Harrison,  who,  by  an  assignment  from  Dunman,  in- 
sists that  he  is  entitled  to  all  Dunman's  interest  in  the  McGillan  judg- 
ment. "' 

The  claim  of  McCoy,  Pope  &  McCoy,  I  am  satisfied,  is  a  proper  claim 
against  this  fund.  "It  is  for  meritorious  services  rendered  as  attorneys  to 
Bennett  &  Dunman  in  litigation  growing  out  of  the  sale  of  the  ranch  and 
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caUle  to  McGillan,  and  I  have  no  doubt  that,  at  the  time  the  services 
were  rendered,  they  looked  to  this  large  claim  against  McGillan  as  the 
fund  from  which  they  would  be  paid.  If  they  had  not  relied  upon  be- 
iug  paid  out  of  the  proceeds  of  the  McGillan  judgment,  th^  would 
probably  not  have  rendered  these  services,  or  would  have  collected  their 
pay  at  the  time  the  services  were  rendered.  These  two  claiips  aggre- 
gate $1,000,  and  are  allowed  for  that  amount.  As  to  the  claim  of  t  le 
Stock  Exciiange  Bank  of  Caldwell,  Kan.,  I  am  satistied  from  the  proof 
that  it  was  a  copartnership  claim  of  the  firm  of  Bennett  <fe  Dunnian, 
and  should  be  paid  out  of  this  fund,  but  charged  against  Bennett's  in- 
terest in  the  judgment.  It  is  therefore  allowed  to  ihe  amount  of  $3,000, 
(subject  to  correction  .as  to  amount,  as  the  proof  does  not  accurately 
show,  but  simply  states,  that  it  is  about  $3,000.) 

The  chief  controversy  in  the  case  is  over  the  claims  filed  by  Gregory, 
Cooley  &  Co.,  John  A.  Blair,  Samuel  J.  Garvin,  and  JohnC.  Harrison. 
Gregory,  Cooley  &  Co.,  Blair,  and  Garvin  are  individual  creditors  of 
Milton  H.  Bennett,  and  base  their  claims  to  payment  out  of  ihis  fund 
on  transactions  between  themselves,  respectively,  and  Beimett.  As  to  the 
Gregory,  Cooley  &  Co.  and  Blair  claims,  the  proof  shows  that  on  the 
29th  of  December,  1885,  Bennett,  in  tVie  name  of  the  firm  of  Beimett 
&  Bunouin,  assigned  to  Charles  H.  Moore,  as  trustee,  the  claim  of 
Bennett  &  Dunman  against  McGillan,  then  in  suit,  and  which  after^ 
wards  ripened  into  the  judgment,  to  secure  an  indebtedness  due  from 
the  firm  to  the  Stock  Exchange  Bank  of  Caldwell;  and  by  a  paper  exe- 
cuted by  Bennett,  in  the  name  of  the  firm,  on  the  26th  of  January, 
1886,  he  directed  Moore,  the  trustee,  to  pay  out  of  the  proceeds  of  the 
McGillan  claim,  after  paying  what  was  due  the  Stock  Exchange  Bank, 
whatever  indebtedness  should  be  due  to  Gregory,  Cooley  &  Co.  from 
Bennett,  and  also  whatever  amount  should  be  due  from  Bennett  to  the 
Cherokee  Strip  Association,  or  Blair  as  surety  for  Bennett  to  the  as- 
sociation, and  this  order  was  confirmed  by  a  further  instrument  exe- 
cuted by  Bennett  after  the  rendition  of  the  judgment  in  this  court 
against  McGillan.  There  is  no  dispute  that  these  two  claims  are  the 
individual  indebtedness  of  Bennett,  and  that  if  his  interest  is  sufiiicient 
in  the  judgment,  after  the  payment  of  the  claims  chargeable  against  the 
md  as  copartners,  they  might  properly  bo  paid  out  of  the  fund,  to  the 
extent  of  Bennett's  individual  interest  in  the  judgment.  Garvin  claims 
by  an  assignment. of  the  balance  of  Bennett's  interest  in  the  judgment, 
dated  September  22,  1886,  which  assignment  was  really  given  to  secure 
a  note  of  $50,000,  held  by  Garvin  against  Betmett,  and  for  which  Ben- 
nett was  individually  liable.  Gregory,  Cooley  &  Co.,  and  Garvin  also, 
base  their  claims  upon  the  position  that  the  notes  held  by  them,  respect- 
ively, against  Bennett  were  given  for  purchase  money  of  part  of  the  cattle 
sold  by  Bennett  &  Dunman  to  McGillan,  and  that„^j^the  custom  of  the 
Indian  nation,  the  seller  of  cattle  had  a  lien  upon  them,  and  they  insist 
that  their  lien  follows  the  proceeds  of  the  cattle,  and  attaches  to  the  fund 
DOW  in  court.  Harrison's  claim  is  based  upon  an  assignment  to  him  by 
Dunraau  of  all  Dunman's  interest  in  the  judgment,  which  assignment  is 
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dated  October  8,  1887.  This  claim  of  Harrison  to  Dunman's  interest 
in  the  judgment  also  appears  to  be  merely  as  security  Ibr  indebted- 
ness due  from  Dunman  to  Harrison. 

The  proof  shows  tliat,  on  the  16th  day  of  December,  1886,  Bennett 
&  Duinnan  had  a  full  settlement  of  their  business  dealings  with  each 
other,  including  this  McGillan  judgment,  which  resulted  in  a  specific 
agreement  in  writing  in  which  Bennett  admits  that  he  is  Indebted  to 
Dunman  in  the  sum  of  $39,055,  and  to  secure  the  same  assigns  to  Dun- 
man  that  amount  in  the  proceeds  of  the  McGillan  judgment  when  col- 
lected; that  is.  the  settlement  resulted  in  an  agreement  that  the  interest 
of  Dunman  in  the  judgment  was  $89,855,  and  the  interest  of  Bennett 
was  fixed  at  $25,745;  treating  the  judgment  at  its  face,  and  in  that 
proportion  of  what  should  be  actually  collected.  It  is  clear  from  the 
]>roof  that  this  settlement  was  intended  to  be  a  complete  adjustment  of 
all  the  business  affairs  between  these  parties,  and  that  the  apportion- 
ment to  each  of  his  share  in  this  judgment  was  intended  to  be  a  division 
of  the  partnership  assets,  upon  a  basis  fixed  by  this  settlement.  The 
settlement  agreement  contained  this  clause: 

"It  is  further  agreed  betweeu  the  parties  that  each  have  accounted  in  this 
settleiuent  for  ail  notes  and  bonda  fur  which  tlie  said  Bennett  &  Dunman  as  a 
company  are  liable." 

Gregory,  Cooley  &  Co.  and  Garvin  have  put  into  the  record  a  great 
deal  of  testimony  for  the  purpose  of  showing — Pirsl,  that  part  of  the 
cattle  sold  by  Bennett  &  Dunman  to  McGillan  had  been  purchased  of 
Hewins  &  Titus  by  Bennett,  for  which  Bennett  gave  the  note  now  held 
"by  Garvin,  and  that  by  the  custom  of  dealing  in  the  Indian  nation  a 
lien  attached  to  these  cattle  for  the  purpose  of  securing  the  payment  of 
\he  paper  given  for  the  purchase  money,  and,  further,  that  there  was  a 
^^cific  verbal  pledge  by  Bennett  of  the  cattle  to  secure  the  payment  of 
■'fte  purchase  money;  second,  that  Bennett  &  Dunmnn  were  not  partners, 
^ut  only  owners  in  common  of  the  ranch  property  and  cattle  sold  to  Mc- 
Gillan. From  a  careful  reading  of  the  proof,  I  am  constrained  to  say 
that  I  do  not  think  it  is  shown  that  any  such  lien  was  understood  to  exist 
or  follow  cattle  sold  as  is  contended  for.  What  I  mean  is  that,  while 
there  may  have  been  a  usage  or  understanding  of  that  kind,  it  is  of  so 
shadowy  and  unsubstantial  a  nature  as  to  work  no  substantial  right  to 
enforcement  by  the  courts.  I  also  conclude  that  Bennett  &  Dunman  were 
jmrtners  as  to  the  ownership  of  the  ranch  and  cattle  sold  to  McGillan.  The 
proof  shows  that  Dunman  owned  one  half  of  the  ranch,  and  cattle  then  on 
it,  and  that  in  December,  1883,  Bennett  boughtont  the  interest  of  Hewins 
&  Titus,  who  owned  the  other  half,  and  from  that  time  on  to  the  sale  to 
McGillan,  in  April,  1885,  Bennett  &  Dunman  managed  the  ranch  and 
cattle  ns  partners.  They  do  not  appear  to  have  had  any  articles  or 
agreement  of  copartnership,  but  the  conduct  of  their  business  and  their 
methods,'  so  far  as  they  can  be  got  at  from  the  proof,  show  that  they 
considered  themselves  as  copartners.  Their  accounts  with  commission 
men,  to  T*hom  they  shipped  cattle,  were  kept  and  rendered  in  the  part- 
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nership  name  of  Bennett  &  Dunman;  bank  accounts  were  kept  ami 
checks  drawn  in  the  firm  name;  and  the  last  clause  of  the  settlement, 
from  which  I  have  just  quoted,  shows  that  they,  each  of  them,  consid- 
ered that  their  relations  with  each  other  had  been  that  of  partners. 
Taken  altogether,  the  testimony  leaves  no  doubt  upon  ray  mind  that 
these  two  men  not  only  acted  as  partners,  but  considered  themselves 
as  such  to  such  an  extent  as  would  estop  them  both  from  denying  their 
partnership,  and  would  also  work  an  estoppel  as  against  either  of  these 
claimants  to  the  fund.  Being  partners^ there  is  no  contention  that  they 
had  not  the  right  to  settle  the  partnership  affairs,  and  determine  by 
such  settlement  their  respective  interests  in  the  assets  of  the  firm,  in- 
cluding this  judgment.  As  against  the  creditors  of  the  firm  they  could 
not  defeat  their  right  to  be  paid  out  of  the  assets,  but,  as  between  them- 
selves and  the  individual  creditors  of  each  of  them,  they  could  settle 
what  interest  each  had  in  any  and  all  assets. 

Much  stress  is  laid  by  the  attorneys  for  Garvin  upon  the  testimony' 
of  Mr.  McCoy  in  the  case,  in  which  it  is  stated  that  Dunman  denied 
that  they  were  ever  partners;  but  the  circuni-stiuices  under  which  that 
statement  was  made  throw  such  light  upon  the  matter  as  to  clearly  show, 
to  my  own  satisfaction,  that  Dunman'a  statement  must  be  taken  as  n 
denial  that  he  was  a  partner  with  Bennett  in  the  purchase  of  the  cattle 
from  Hewins  &  Titus.  Just  what  relation  Dunman  and  Hewins  &  Ti- 
tus had  borne  towards  each  other  in  the  management  of  the  ranch  and 
cattle  is  not  very  clearly  disclosed  by  the  testimony,  nor  is  it  material. 
It  is  suflicient  to  say  that  the  proof  does  show  that  Bennett  bought  Hew- 
ins &  Titus'  interest  in  the  ranch  and  cattle,  then  on  the  ranch,  and  tlrnt 
from  the  time  he  bought  into  the  business  he  and  Dunman  conducted 
the  business  of  the  ranch  as  partners.  I  am  therefore  of  opinion  that, 
without  regard  to  the  priority  of  dates  of  some  of  these  assignment 
made  by  Bennett,  they  were  all  made  subject  to  the  right  of  Benuej^ 
and  Dunman  to  determine  between  themselves  what  their  respective  ,if^ 
terests  were  in  this  judgment,  and  settled  the  interest  they  have  in  the 
fund  in  court  which  is  the  proceetls  of  the  judgment.  Mr.  Bennett's 
individual  creditors  can  claim  no  interest  in  this  judgment  except  what 
belonged  to  him  on  an  accounting  with  his  partner,  Duninau. 

It  is  further  charged  in  the  answer  of  Garvin  that  the  settlement  was 
void  by  ri-ason  of  fraud  on  the  part  of  Dunman,  an<l  also  that  the  same 
should  be  set  aside  on  accoimt  of  gross  mistakes  therein,  and  a  great 
deal  of  pi'oof  has  been  a<lduced  for  the  purpose  of  showing  such  mis- 
takes. It  is  not  contended  that  the  proof  shows  any  fraud  was  prac- 
ticed on  the  part  of  Dunman  in  obtaining  this  settlement  or  securing  the 
result,  the  only  position  urged  being  that  mistakes  were  made  which,  if 
correcte<l,  would  widely  vary  the  result,  and  show  Bennett  to  be  entitle<l 
to  a  nmch  larger  interest  in  the  judgment  than  the  settlement  deter- 
mined. The  proof  show.?  that  this  settlement  was  made  after  careful 
preparation  both  by  Bennett  and  Dunman;  that  they  called  in  the  services 
of  a  well-known  and  able  lawyer, — one  in  whom  they  both  had  confi- 
dence; that  no  books  of  account  were  kept  by  the  firm,  and  that  neither 
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of  them  pretpinled  to  keep  a  set  of  regular  account  books.  They  were 
cattle  d^ers  and  ranch  men.  Both,  apparently,  clear-headed,  bright 
men,  with  no  special  education.  They  kept  their  accounts  ^rtth  each 
other  and  the  business  largely  in  loose  memoranda  and  vouchers,  and 
the  court  will  assume  that,  like  most  unlearnetl  men,  who  by  thoir 
shrewdness  and  business,  capacity  have  Ijeen  succt-asful  in  the  acfiuisi- 
tion  of  property  and  the  management  of  their  affairs,  their  memories 
had  become  so  trained  as  to  enable  them  to  keep  a  general  idea  of  their 
business  affairs  in  mind,  without  regard  to  books  or  bookkeeping.  They 
came  together  for  the  purpose  of  settlement,  and,  after  several  days  of 
comparison  of  such  vouchers  and  memoranda  as  they  had,  they  arrived 
at  the  result  which  is  shown  in  their  written  agreement.  They  had  each 
bought  and  sold  large  numbers  of  cattle  in  the  common  interest,  so  tliat 
the  aggregate  transactions,  which  had  jK.ssed  through  the  hands  of  each, 
aniounted  to  hundreds  of  thousands  of  dollars.  Just  how  the.se  various 
amounts  were  considered  and  dealt  with  by  the  parties,  it  is  impossible 
BOW  to  make  clear.  Mr.  Dunman,  and  the  friend  who  assisted  them, 
(Mr.  Bennett  being  dead,)  both  confess  their  inability,  at  this  late  day, 
to  recall  the  details  of  the  settlement.  All  this  is  not  surprising.  That 
any  one,  after  this  settlement  was  made,  by  groping  about  among  the 
frl^mentary  data  now  accessible,  shall  be  able  to  arrive  at  a  more  cor- 
ject  result  than  was  reached  by  the  parties  them.selves  seems  hardly  pos- 
sible. Because  we  cannot  see  just  how  the  parties  arrived  at  the  result 
is  no  evidence,  to  my  mind,  that  the  parties  to  this  settlement  did  not 
fully  understand  it,  or  that  any  mistakes  liad  been  made.  Undoubted- 
ly, both  parties  were  most  materiallj'  helped  by  their  memories,  and  no 
1race  fs  left  of  what  they  thus  recalled  and  acted  upon.  Each  had  paid 
out  money  in  tlie  purchase  of  large  droves  of  cattle,  and  each  had  re- 
ceived large  sums  of  money  from  the  sales  of  cattle.  When  one  item 
balanced  the  other,  no  figures  were  made  in  regard  to  them.  It  is  true, 
there  is  some  proof  in  the  case  tending  to  show  that  Bennett  said  he  was 
disappointed  in  the  result,  and  that  Dunman  had  got  the  be.st  of  the  set- 
tlement. He  may,  until  brought  face  to  face  with  such  figures  as  were 
produced,  have  had  an  impression  that  his  interest  was  larger  than  it 
was  found  to  be*,  but  he  acquiesced  in  it.  and  took  no  steps,  after  the 
settlement  was. made,  to  set  it  aside,  although  he  lived  over  three  years 
alter  that  time.  It  also  appears  that  lie  was  deeply  in  debt  (insolvent) 
at  the  time  of  the  settlement,  and  from  then  on  to  his  death.  These 
expressions  in  regard  to  the  settlement  may  have  been  made  by  way  of 
exculpating  himself  to  his  creditors,  or  because  he  was  in  fact  disap- 
pointed, and  the  result  was,  to  some  extent,  different  from  what  he  had 
expected. 

It  is  urged  that  the  proof  shows  that  Bennett  remitted  from  Kansas  to 
Dunman,  in  Texas,  the  sum  of  $12,000  at  one  time,  810,000  at  another, 
and  $20,000  at  another,  of  which  no  trace  is  found  in  the  memoranda 
of  this  settlement.  And  it  is  insisted  that  this  large  mistake  was  made 
against  Bennett  in  the  settlement.  That  small  sums  may  have  l>een 
overlookied  or  forgotten,  in  such  a  settlement  between  such  men,  is  not 
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only  possible,  but  probable;  but  it  is  iuconceivable  that  two  sbrend 
men,  with  their  wits  about  them,  and  their  memories  traiued  as  these 
men's  mtist  have  been,  could  have  overlooked  sums  which,  in  the  ag- 
gregate, amount  to  $42,000,  a  small  fortune  of  itself. 

Upon  this  point  a  quotation  from  the  opinion  of  Chancellor  Wal- 
worth in  WUde  v.  Jenkins,  4  Paige,  494,  seems  to  me  appropriate: 

"I  may  also  state,  from  au  examination  of  the  books  and  from  other  evi- 
dence In  the  case,  that  both  parties  understood  it  to  be  a  full  andflnal  adjust- 
ment of  the  partnei-8l)ip  concerns  up  to  that  time.  It  must  therefore  require 
very  strong  and  conclusive  evidence  of  error  or  mistake  to  induce  the  court 
to  open  the  accounts,  or  go  back  beyond  the  adjustment  thereof,  in  .Fune,  1847. 
The  modes  of  l(eeping  accounts  are  so  various  that  it  is  difflcult  for  third  per- 
sons to  understand  them  in  many  cases,  with  all  the  lights  which  evidence 
in  the  case  can  throw  upon  recent  transactions.  The  practice  of  opening  ac- 
counts, therefore,  which  parties  who  could  best  understand  them  have  them- 
selves adjusted,  is  not  to  be  encouraged,  and  it  should  never  be  done  upon 
the  mere  allegation  of  errors,  supported  by  doubtful  or  even  probable  testimony 
only;  especially  where  the  parties  to  the  settlement  stand  upon  terms  of  per- 
fect equality,  so  that  there  could  be  no  pretense  of  fraud  or  imposition 
practiced  by  one  party  upon  another." 

In  Brydie  v.  Milter,  1  Brock.  149,  if  was  said  by  Chief  Justice  Mar- 
sh aix:  „ 

"Doubtful,  or  even  probable,  testimony  is  not  sufficient  to  open  a  iSng- 
settled  account,  in  the  absence  of  proof  of  fraud  or  Undue  influence.  The 
proof  must  be  such  as  to  leave  no  doubt  of  the  party's  ignorance. " 

So,  also,  it  was  said  by  the  supreme  court  of  the  United  States  in 
Chnjqteildahie  v.  Dechenaux,  4  Cranch,  305: 

"No  practice  could  be  more  dangerous  than  that  of  opening  accounts  which 
the  parties  themselves  have  adjusted,  on  suggestion  supported  by  doubtful  or 
only  probable  testimony." 

It  seems  to  me,  therefore,  that  in  the  attempt  to  open  the  accounts 
between  these  parties,  and  readjust  them,  at  this  late  day,  the  court 
would  be  in  greater  danger  of  doing  injustice  than  to  leave  the  settle- 
ment where  the  parties  left  it. 

As  to  the  claim  that  a  lien  exists  upon  this  money  by  reason  of  any 
special  or  expressed  pledge  of  the  cattle  bought  from  Hewins  &  Titus  by 
Bennett,  I  deem  it  enough  to  say  that,  in  any  event,  that  pledge  could 
only  reach  Bennett's  interest  in  the  cattle,  or  the  money  they  produced, 
and  Dunman's  interest  in  the  judgment  or  the  copartnership  assets  can- 
not be  affected  by  it.  But  I  may  also  add  that  the  record  is  barren  of 
proof  that  any  of  the  money  now  in  court  is  the  prooeeds  of  those  cat- 
tle. Cattle  had  been  sold  off  the  ranch,  and  others  had  been  bought  to 
replace  them,  for  two  years  before  the  sale  to  McGillan,  and  it  is  liardly 
probable  that  any  of  the  cattle  that  were  purchased  from  Hewins  & 
Titus  passed  to  McGillan,  or  are  represented  by  the  money  now  in  court. 

As  to  the  same  point  made  in  behalf  of  Gregory,  Cooley  &  Co.,  it  is 
sufficient  to  say  that  Mr.  Bennett  had  no  right  to  pledge  the  catlie  of 
the  firm  for  his  private  debt,  and  that  Dunman's  interest  in  the  part- 
nership assets  cannot  be  depleted  or  reduced  by  his  attempt  to  do  ao. 
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By  th^  setUetnent  between  i)ie  parties,  Bennett  was  to  pay  the  amount 
due  the  Stock  Exchange  Bank  of  Kansas  as  a  personal  indebtedness  of 
Bennett's;  $1&,000  has  been  paid  by  consent  of  all  parties  out  of  the 
fund  in  court  to  the  bank,  and  $3,000  is  the  balance  claimed.  This,  of 
course,  comes  out  of  Bennett's  share  of  what  ia  left  of  this  fund  in  court, 
if  any  is  left.  I  have  not  been  advised,  and  the  proof  does  not  show, 
bow  much  of  the  various  amounts  which  have  been,  by  agreement  of 
parties,  drawn  out  from  time  to  time  was  in  payment  of  individual  in- 
debtedness of  Bennett,  further  than  this  $15,000  to.  the  bank.  If,  how- 
ever, there  is  enough  money  left,  upon  the  basis  of  the  respective  inter- 
ests of  Bennett  and  Dunman  in  the  judgment,  to  pay  either  of  these 
claims,  they  should  be  paid  in  the  following  order,  after  deducting 
from  the  undivided  money  the  amount  allowed  to  McCoy,  Pope  &  Mc- 
Coy, $1,600:  If  anything  is  left  belonging  to  Bennett,  if  he  still  has 
any  share  in  the  judgment,  then  the  indebtedness  of  the  bank  should 
be  paid  out  of  Bennett's  share  of  the  judgment.  If  Bennett's  interest 
in  the  judgment  ae  fixed  by  the  settlement  is  exhausted,  then  it  must 
be  deducted  from  the  undivided  fund,  because  it  was  a  partnership 
debt,  as  between  the  bank  and  the  firm.  If  anything  is  left  after  that 
payment,  then  the  indebtedness  to  Gregory,  Cooley  &  Co.,  and,  after 
that,  anything  that  is  due  to  Blair  and  Gnrvin,  in  the  order  named, 
as  the  assignees  of  Bennett's  interests  should  be  paid  in  the  order  of 
their  date.  The  proportions  of  the  parties  should  be  observed,  as  the 
fund  is  depleted  by  these  payments,  charging  to  each  whatever  was 
his  individual  indebtedness.  The  proof  shows  that  Dunman  has  re- 
ceived $38,864. 70^ — that  is,  payments  have  been  made  as  of  his  indi- 
vidual indebtedness  out  of  the  fund  in  court  to  that  amount;  the  items 
being  to  Peak,  administrator,  $28,864.70;  and  to  Harrison,  $10,000. 
From  this  data,  and  from  what  I  have  said,  counsel  will  be  able,  I 
think,  without  reference  to  a  master,  to  compute  the  amount  now  due 
Dunman,  and  the  amount  which  should  be  paid  to  him  from  the  fund 
in  court,  and  the  amount,  if  any,  due  to  Bennett,  and  which  should 
be  paid,  in  the  order  of  priority — First,  to  the  bank;  secmid,  to  Gregory, 
Cooley  &  Co.;  third,  to  Blair;  and,  fourth,  to  Garvin. 

MEMORANDA. 

On  reading  the  forgoing  opinion  on  the  8th  of  June  inst.,  in  the 
presence  of  all  the  counsel  in  the  case  a  motion  was  made  in  behalf  of 
Gregory,  Cooley  &  Co.,  John  A.  Blair,  the  Cherokee  Strip  Live  Stock 
Association,  and  Samuel  J.  Garvin,  for  leave  to  amend  their  respective 
pleadings  so  as  more  specifically  to  state  the  mistakes  on  which  they  re- 
lied as  their  grounds  for  setting  aside  the  settlement  made  between  Mil- 
ton H.  Bennett  and  Robert  L.  Dunman,  on  the  16th  of  December,  1886, 
by  which  the  respective  interests  of  Bennett  and  Dunman  in  the  fund  in 
court  were  settled  and  agreed  upon.  While  it  is  undoubtedly  within  the 
discretion  of  a  court  of  equity  to  allow  amendments  of  the  pleadings  at 
any  sti^e  of  the  case  before  the  entry  of  a  final  decree,  I  am  satisfied  that 
this  discretion  should  not  be  exercised  in  this  case  for  the  following  rear 
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sons :  Mrst.  The  point  that  the  allegations  of  mistakes  in  the  settlement 
between  Bennett  and  Dunman  were  not  sufficiently  specific  was  urged 
by  the  counsel  for  Dunman,  and  Harrison,  his  assignee,  and  authorities 
cited  in  support  of  the  position  at  the  hearing  of  the  case  in  Ajiril  last, 
aixl  yet  no  request  for  leave  to  amend  was  maile  at  that  time  or  after- 
wards, until  the  announcement  of  the  final  decision  of  the  court  upon 
the  merits  of  the  case.  Second.  I  was  of  opinion  that  the  point  of  want 
of  }(articularity  in  the  allegations  of  mistakes  should  have  been  taken  at 
an  earlier  stage  in  the  case,  and  tliat  the  objection  of  want  of  particulars 
came  too  late  at  the  hearing,  when  all  the  testimony  had  been  taken. 
Entertaining  this  view  of  the  objections,  I  looked  fully  into  the  prools 
in  the  record  upon  the  allegations  of  fraud  and  mistake  in  the  settlement, 
and  came  to  the  conclusion  that  no  such  fraud  or  mistake  is  shown  in 
the  case  as  justified  the  court  in  setting  aside  the  settlement,  and  order- 
ing a  new  accounting  between  the  parties;  the  reason  for  this  conclusion 
being  given  in  the  original  opinion.  Iltird.  To  allow  amendments  at 
this  stage  of  the  case,  when  it  is  ready  for  final  decree,  might  make  it 
necessary  to  allow  amendments  on  the  part  of  Dunman  and  Harrison, 
and  thus  prolong  a  litigation  which  has  already  been  expensive  and  ex- 
hausting in  its  delays  to  even  the  successful  party.  As  I  have  already 
said,  I  have  no  doubt,  from  the  fragmentary  data  now  available,  perhaps 
a  strong  prima  facie  showing  of  several  mistakes  against  Bennett  in  the 
settlement  might  be  made.  But  it  is  equally  evident  to  me  that  much 
of  the  data  acted  upon  by  the  parties  in  making  the  settlement  is  now 
lUiavailable,  and  that  to  rehash  the  arguments  pro  and  con  would  be  a 
waste  of  time  for  counsel  and  court.  An  order  will  be  entered  overrul- 
ing the  motion,  to  which  counsel  can  save  nn  exception  if  they  wish,  and 
the  clerk  is  directed  to  note  such  exception  at  the  foot  of  the  order.^ 


Rai^ton  v.  S  KARON  et  at. 

(CircuU  Court,  N.  D.  California.    July  11, 1893.) 

B9CITT— Anciw-akt  JcRisnicTios— Sbttin-o  Asidb  Former  Decrkr  ton  Prattd. 

In  a  suit  pendinK  in  a  United  fc>tate8  circuit  court  a  compromise  was  effected,  la 
pursuance  of  whic%  defendant  paid  plaintiff  a  certain  sum,  and  a  final  decree  was 
entered  by  stipulation  dismissing  plaintiff's  bill.  Defondant  SQbeequentlyexeout«d 
a  trust  deed  of  all  hla  property  to  N.  and  8.  for  the  use  and  benefit  of  hU  heirs,  and 
thereafter  died;  after  which  plaintiff  filed  a  bill  iu  the  same  court  against  N.  and 
S.,  to  have  the  stipulation  and  decree  of  dismissal  set  aside  for  fraud.  Held  that, 
it  being  alleged  in  the  bill  that  all  the  parties  to  the  suit  were  citizens  of  the  state, 
the  court  haid  no  jurisdiction,  as  defendants  not  having  been  parties  to  the  former 
suit,  and  not  being  the  personal  representatives  of  the  former  defendant,  and  the 
property  which  was  the  subject  of  the  former  contest  not  being  any  longer  subject 
to  the  order  of  the  court,  the  bill  was  an  original  one,  not  dependent  upon  or  ancil- 
lary to  the  original  suit,  and  a  state  court  of  equity  could  give  tall  relief. 

In  Equity.     Action  by  Lizzie  F.  Ralston  against  F.  W.  Sharoo  and  F. 
G.  Newlands,  trustees,  etc.    Judgment  for  defendants. 
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Nougaet  &  Nouynee,  for  complainant. 

William  F.  Benin,  (Jamea  M.  Allen  and  H.  L.  Gear,  of  counsel,)  for  de- 
fendants. 

Hawley,  District  Judge.  This  is  a  bill  in  equity  brought  against  the 
defendants,  as  trustees  of  the  property  of  the  esfcite  of  William  Sharon, 
deceased,  in  trust  for  the  benefit  of  his  heirs.  The  bill  covers  983  pages 
of  typewritten  matter.  The  complainant  is  the  widow,  and  sole  legatee 
and  devisee,  of  W.  C.  Ralston,  deceased.  The  complainant  and  defend- 
ants are  alleged  to  be  citizens  of  the  state  of  California.  The  defendants 
demur  to  the  bill  upon  three  distinct  grounds:  (1)  That  the  court  has 
no  jurisdiction  of  the  subject-matter  of  the  suit;  (2)  that  the  facts  stated 
in  the  bill  do  not  justify  any  relief  against  the  defendants;  (3)  that  the 
plaintifTs  demand  is  barred  by  her  laches. 

The  facts  set  forth  in  the  bill,  in  so  far  as  is  necessary  to  an  under- 
standing of  tlie  questions  raised  by  the  first  ground  of  the  demurrer,  may 
be  summarized  in  a  general  way,  in  a  comparatively  brief  manner.  It 
appears  that  on  the  27th  of  August,  1875,  W.  C.  Ralston  made,  ex- 
ecuted, and  delivered  to  William  Sharon  a  deed  of  all  his  property,  in 
trust  to  collect  and  receive  the  rents,  issues,  and  profits  thereof,  and  to 
sell  and  dispose  of  the  same  upon  such  terras  and  conditions  as  he  might 
deem  best,  and  that  the  proceeds  arising  therefrom  should  be  applied  to 
such  uses  and  purposes  as  the  said  William  Sharon  miglit  deem  to  he 
best  for  the  joint  and  several  interests  of  said  William  Sharon  and  W. 
C.  Ralston;  that  on  the  same  day,  after  the  execution  of  this  trust  deed, 
the  said  W.  C.  Ralston  died;  that  thereupon  the  said  William  Sharon 
entered  into  the  possession  of  all  the  real  estate  and  personal  property  of 
W.  C.  Ralston,  deceased;  that  the  will  of  W.  C.  Ralston  was  regularly 
probated;  that  J.  D.  Fry  and  A.  J.  Ralston  were  named  as  executors 
under  the  vvill,  and  qualified  as  such;  that  the}'  allowed  William  Sharon 
to  retain  control  of,  and  remain  in  the  possession  of,  all  the  property, 
real  and  personal,  of  the  estate  of  W.  C.  Ralston;  that  during  the  re- 
maining portion  of  the  year  1875,  and  a  portion  of  the  year  1876, 
the  said  William  Sharon  was  engt^ed  in  selling  and  disposing  of,  and 
otherwise  dealing  with,  the  property  which  was  conveyed  to  him  by  W. 
C.  Ralston,  and  settling  said  Ralston's  liabilities;  that  complainant,  at 
divers  times  in  the  year  1876,  without  any  consideration,  at  the  request 
of  William  Sharon,  made,  executed,  and  delivered  to  him  certain  deeds 
of  the  property  of  the  estiite  of- her  deceased  husband;  that  in  January, 
1876,  at  the  request  and  upon  the  advice  of  WiUiam  Sharon,  she  exe- 
cuted and  delivered  a  general  power  of  attorney  to  A.  J.  Ralston  and  W. 
H.  L.  Barnes,  authorizing  them  to  act  for  her  in  all  matters  pertaining 
to  the  estate  of  her  husband;  that  in  September,  1876,  William  Sharon 
represented  to  her  that  tiie  liabilities  of  her  husband  were  greatl}'  in  ex- 
cess of  the  value  of  his  property ;  that  it  was  very  doubtful  if  it  would 
ever  increase  in  value;  that  he  would  lose  at  least  $2,000,000  by  reason 
of  his  efforts  to  pay  the  debts  of  her  husband;  that  he  presented  to  her 
a  written  statcnieht  of  all  the  assets  and  liabilities  of  the  estate;  that  lie 
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represented  that  he  was  v.'ithout  any  ready  money,  but  that  he  would  be 
willing  to  give  her  his  notes  for  $50,000  if  she  would  execute  and  deliver 
to  him  a  full  release  and  discharge  of  all  claims,  legal  and  equitable^ 
and  an  approval  of  his  action  in  relation  to  the  property  received  by  him 
from  her  husband's  estate;  that  he  would  take  the  property  for  the  debts 
the  estate  owed  him;  that,  unless  she  accepted  this  offer,  she  would 
never  realize  anything  from  the  estate;  that  her  executors  and  attorneys 
in  fact  advised  her  to  accept  the  offer;  that  they  represented  to  her  that 
they  had  examined  the  statement  prepared  by  William  Sharon,  and  also 
examined  his  books  and  papers,  and  that  Sharon  had  lost  large  sums  of 
money  in  the  settlement  of  her  husband's  liabilities;  that,  relying  upon 
the  truth  of  all  these  representations,  she,  on  the  26th  day  of  October, 
1876,  executed  an  instrument  of  release  and  approval,  which  reads  as 
follows: 

"Whereas,  William  Sharon  received  from  the  late  William  C.  Ralston,  de- 
ceased, in  his  lifetime,  and  on  the  27th  day  of  August,  one  thousand  eight 
hundred  and  seventy-flve,  an  instrument  in  writing  bearing  date  that  day, 
wherein  the  said  William  C.  Kalston  gave,  granted,  convey^,  and  transferred 
unto  the  siiid  William  Sharon,  his  heirs  and  assigns,  all  and  singular  his  prop- 
erty, both  real  and  personal,  and  wheresoever  situated,  in  trust  to  collect  and 
receive  the  rents,  increase,  and  prolits  thereof,  and  every  part  thereof,  and  to 
apply  the  same  and  the  proceeds  of  all  said  property  to  such  uses  and  pur- 
puses  as  said  Sharon  might  deem  best  for  their  joint  and  several  interests; 
and  whereas,  said  William  C.  Ralston,  deceased,  left  a.  last  will  and  tesbw 
ment,  which  was  duly  admitted  to  probate  in  the  probate  court  of  the  city 
and  county  of  San  Francisco,  state  of  California,  on  the  23d  day  of  Novem- 
ber, one  thousand  eight  hundred  and  seventy-five,  and  on  the  same  day  let- 
ters testamentary  were  issued  to  ,1.  D.  Fry  and  A.  J.  Ralston;  and  whereas, 
Lizzie  F.  Ralston,  the  widow  of  said  William  C.  Ralston,  deceased,  is  tlie  sole 
legatee  named  in  said  last  will  and  testament;  and  whereas,  pursuant  to  the 
consent  and  acquiescence  of  said  iLizzie  F.  Ralston,  and  said  J.  D.  Fry  and 
A.  J.  Ralston,  executors  of  said  last  will  and  testament,  acting  by  and  under  her 
request  and  direction,  the  said  William  Sharon  has  proceeded  to  execute  the 
powers  conferred  upon  hiro  In  and  by  said  instrument  first  hereinabove 
mentioned,  and  has  paid  and  compromised  the  debts  and  liabilities  of  said  de- 
ceased and  of  said  estate,  and  has  disposed  of  most  of  the  said  property  so  con- 
veyed to  him,  and  his  doings,  dealings,  and  transactions  in  respect  to  the 
same  have  been  all  and  singular  known  to,  and  approved,  ratiSed.  and  con- 
firmed by,  the  said  Lizzie  F.  Ralston  personally,  as  well  as  by  her  attorneys  in 
fact,  A.  J.  Ralston  and  W.  H.  L.  Barnes;  and  whereas,  said  William  Sharon 
is  willing  and  has  offered  to  take  the  property  and  assets  of  said  estate  re- 
maining unsold  or  undisposed  of  by  him  in  satisfaction  of  bis  claims  and  de- 
mands against  said  Ralston  In  his  lifetime,  or  against  his  estate  since  his 
death,  and,  further.  Is  willing  and  has  offered  to  pay  the  said  Lizzie  F.  Ral- 
ston, his  widow  and  sole  legatee  under  the  said  last  will  and  testament,  tbe 
sum  of  fifty  thousand  dollars,  in  gold  coin,  in  consideration  of  her  ratifica- 
tion and  approval,  as  aforesaid,  of  his  doings,  dealings,  and  transactions  lu 
the  matter  of  said  conveyance,  and  with  the  property  referred  to  therein,  all 
of  which  is  accepted  and  agreed  toby  the  said  Lizzie  F.  Ralston,  and  her  said 
attorneys  in  fact,  after  full  and  complete  knowledge  and  opportunity  of 
knowledge  concerning  the  facts  In  the  case: 

"Now,  this  indenture  witnesseth  that  the  said  Lizzie  F.  Ralston,  individu- 
ally and  by  her  attorneys  In  fact,  A.  J.  Ralston  and  W,  U.  L.  Barnes,  in 
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consideration  of  the  sum  of  flftr  tliousand  doHars  ($50,000)  gold  ooia  of  the 
United  States,  secured  to  be  paid  lier  by  the  prooiissury  note  or  nutes  of  said 
isharon  of  even-  date  herewith,  and  bearing  interest  until  paid  at  the  rate  of 
seven  (7)  per  cent,  per  annual,  payable  monthly,  receipt  whereof  is  liereby 
acknowledged,  does  hereby  ratity,  confirm,  and  approve  all  that  William 
Sharon  has  done,  or  caused  to  be  done,  under  said  conveyance  and  assign- 
ment first  hereinabove  mentioned,  and  does  hereby  give,  grant,  and  convey 
to  the  said  William  Sharon  all  her  tight,  title,  and  interest,  be  the  same  more 
or  leas,  and  Jiowever  arising,  in  and  to  the  estate  and  property  conveyed  to 
said  Sharon  by  said  conveyance  and  assignment  first  hereinabove  mentioned, 
or  which  but  for  said  conveyance  and  assignment,  or  in  any  event,  might 
have  been  the  property  of  her  deceased  husband's  estate,  and  devised  and  be- 
queathed  to  lier  by  his  will,  and  subject  to  administrntion  by  his  executors 
aforesaid.  It  being  the  intent  of  this  instrument  to  ratify  and  confirm,  cm 
the  part  of  said  Lizzie  F.  Ralston,  the  said  conveyance  and  assignment  of  her 
husband  to  said  Sharon,  to  approve  and  accept  all  that  has  been  done  or  caused 
to  be  done  by  said  Sharon  under  it,  and  to  release  and  convey  to  said  Sharon 
all  her  interest  in  the  estate  of  her  deceased  husband,  of  whatever  name  or 
nature  the  same  may  be,  and  wheresoever  situated,  to  the  end  that  said  mat- 
ters may  be  finally  closed  and  settled;  and  this  shall  be  a  full  release  and  dis- 
charge of  said  Sharon  from  any  and  every  claim  of  her,  the  said  Lizzie  F. 
Ralston,  legal  or  equitable,  arising  out  of  or  connected  with  the  matters 
hereinabove  referred  to  or  intended  so  to  be.  In  witness  whereof,  the  said 
Lizzie  F.  Ralston,  personally,  and  the  said  A.  J.  Ralston  and  William  U.  L. 
Barnes,  her  attorneys  in  fact,  have  hereunto  set  their  hands  and  seals  this 
twenty-sixtb  day  of  October,  A.  O.  one  thousand  eight  hundred  and  seventy -six. 

"Lizzie  F.  Ralston.    [Seal.] 
"Lizzie  F.  Ralstox, 
"By  W.  H.  L,  Barnes,  her  Attorney  in  Fact.    [Seal.] 
"Lizzie  F.  Ralston, 
"By  A.  .7.  Ralston,  her  Attorney  in  Fact.    [Seal.] 
"Signed,  sealed,  and  delivered  in  the  presence  of  J.  Mason. 
"[Duly  acknowledged.]  " 

On  the  7th  day  of  October,  1880,  this  complainant  commenced  an 
action  in  the  superior  court  of  the  city  and  county  of  San  Francisco, 
state  of  California,  against  William  Sharon  for  an  accounting  of  the  estate 
of  her  husband,  to  set  aside  the  written  instrument  ratifying  and  ap- 
proving the  acts  of  said  Sharon,  and  releasing  her  interests  in  her  hus- 
band's estate,  etc.;  that  A.  D.  Sharon  was  made  a  party  defendant  in 
said  action,  upon  the  ground  that  he  had,  or  claimed 'to  have,  an  inter- 
est in  certain  real  estate  involved  in  said  suit.  The  bill  in  that  action, 
after  setting  forth  in  detail  all  the  facts  herein  briefly  referred  to,  alleged 
the  subsequent  discovery  by  complainant  of  the  absolute  falsity  of  all  of 
said  William  Sharon's  representations;  alleged  that  her  husband's  estate 
was  of  a  much  greater  value;  that  his  liabilities  were  much  less  than  the 
value  of  his  property ;  that  the  statement  of  Sharon  was  false  and  fraud- 
ulent in  every  particular;  that  it  did  not  include  all  the  property  belong- 
ing to  the  Ralston  estate;  that  it  magnified  Ralston's  debts,  and  charged 
him  with  liabilities  that  did  not  exist;  that,  instead  of  Ralston's  estate 
being  insolvent,  it  was  worth  several  millions  of  dollars  after  the  pay- 
ment of  all  his  just  debts  and  liabilities.  The  bill  set  forth  in  detail, 
and  at  great  length,  all  the  property  which  Ralston,  at  the  time  of  bis 
v.Slf.no.ll — 45 
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death,  was  interested  in,  and  which  afterwards  came  into  the  hands  of 
the  said  William  Shuron  under  the  deeds  and  instruments  heretofore 
mentioned,  and  specified  with  great  particularity  of  detail  all  the  facts 
and  circumstances  showing  the  utter  falsity  of  all  the  representations 
made  by  Sharon.  Said  action  was,  upon  the  petition  of  William 
Sharon,  on  the  24th  of  November,  1880,  removed  to  this  court  upon 
the  ground  that  defendant  William  Sharon  was  a  citizen  and  resident  of 
the  state  of  Nevada,  and  that  complainant  was  a  citizen  and  .resident  of 
the  state  of  California.  On  the  28th  of  .January,  1882,  William  Sharon 
file<l  an  answer  to  the  bill.  The  complainant  filed  exceptions  thereto, 
and,  pending  the  hearing  of  said  exceptions,  the  following  stipulation 
was  filed  in  the  cause: 

"[Title  of  court  and  cause.] 

"In  this  case  it  is  hereby  stipulated  that  the  exceptious  heretofore  filed  by 
the  plaintiff  to  the  answer  of  the  defendant  William  Sharon  may  be,  and  the 
same  is  hereby,  withdrawn;  that,  the  plaintiff  hereby  declining  to  make 
replication  to  the  answer  of  tite  defendant  William  Sharon,  or  to  the  answer 
of  the  defendant  Alexander  D.  Sharon,  the  defendant  William  Sharon  may 
either  move  for  judgment  upon  the  answer  taken  pro  confesso,  for  want  of 
replication,  or  proceed  to  hearing  upon  this  proof,  as  he  may  be  advised. 
The  defendant  Alexander  D.  Sharon  may  either  move  for  judgment  upon  the 
answer  taken  pro  confesso,  for  want  of  replication,  or  proceed  to  a  hearing 
upon  his  proof,  as  he  may  be  advised.  Any  judgments  rendered  in  this  action 
shall  be  flna),  the  plaintiff  hereby  waiving  all  right  of  reviewing  or  .appealing 
from  the  same  in  any  manner.  Any  judgments  in  favor  of  the  defendants  to 
be  without  costs  as  against  the  plaintiff. 

"IjIzzie  p.  Kalston,  Plaintiff. 
"JosKPii  M.  NocGUKs,  Atty.  for  Pl't'fl. 

"Witness  to  signature  of  Lizzie  F.  llalston:    J.  D.  Fky." 

The  stipulation  was  the  result  of  a  compromise  by  which  complain- 
ant received  from  William  Sharon  $250,000.  Therealter,  on  the  12th 
of  October,  1882,  a  final  decree,  in  pursuance  of  this  stipulation,  was 
entered  dismissing  the  bill,  without  costs  to  complainant.  The  bill  in 
the  present  action  was  filed  in  this  court  October  11,  1887.  It  prays 
that  the  stipulation  for  the  decree  and  the  decree  of  dismissal  be  set 
aside  and  declared  fraudulent  and  void ;  that  an  account  may  be  taken 
of  all  the  real  and  personal  estate  of  W.  C.  Ralston  under  the  deed  of 
trust  of  date  August  27,  1875;  that  an  account  of  all  the  copartnership 
transactions  between  William  Sharon  and  W.  (J.  Ralston  be  taken,  etc. 
The  bill  alleges  that  William  Sharon  died  November  15,  1885,  leaving 
no  estate  out  of  which  complainant  could  satisfy  her  claim,  and  alleges 
that,  prior  to  his  death,  to  wit,  on  the  4th  of  November,  1885,  the  said 
William  Sharon  executed  and  delivered  to  the  defendants  in  this  action, 
F.  G.  Newlands  and  F.  W.  Sharon,  a  deed  in  trust  as  trustees,  of  "all 
the  property,  whether  real,  personal,  or  mixed,  of  whatsoever  nature,  in 
the  states  of  California,  Nevada,  Ohio,  Missouri,  Illinois,  the  District  of 
Columbia,  and  wheresoever  else  situate,  now  owned  by  the  said  William 
Sharon,  or  to  whicli  he  maybe  entitled,"  in  trust  for  the  use  and  benefit 
of  the  heirs  of  said  William  Sharon.     The  deed  of  trust  is  set  outat  length 
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in  the  bill.  The  bill  further  alleges  that  the  defendants,  F.  W.  Sharon 
and  F.  G.  Nuwiands,  accepted  and  liold  the  office  of  trustees  of  the  estate 
of  said  William  Sharon;  that  under'and  by  virtue  of  said  trust  deed 
"said  William  Sharon  transferred  to  and  said  defendants  received  pos- 
session of  all  the  estate  of  said  William  C.  Ralston,  real,  personal,  or 
mixed,"  of  whate\er  nature  and  wherever  situate,  "which  was  transferred 
to  said  William  Sharon  by  saiii  W.  C.  Ralston,  and  which  said  William 
Sharon  received  as  trustee  of  the  estate  of  William  C.  Ralston,  under  the 
deed  of  trust  executed  on  the  27th  day  of  August,  1875;"  that "  the  sum 
of  money  and  the  value  of  the  property  involved  in  this  action  is  of 
the  value  of  five  millions  of  dollars  and  over." 

Upon  the  facts  stated  in  the  bill,  has  this  court  any  jurisdiction?  Is 
Ihe  suit  an  original  inde^iendent  bill  in  equity,  or  is  it  dependent  upon, 
or  ancillary  to,  the  original  suit  brought  by  Mrs.  Ralston  against  Wil- 
liam Sharon?  A  bill  in  equity  constitutes  an  original  and  independ- 
ent proceeding  when  it  calls  for  the  investigation  of  a  new  case,  arising 
upon  new  facts,  although  it  may  have  relation  to  the  validity  of  an  ex- 
isting judgment  or  decree,  and  of  the  complainant's  rights  to  claim  any 
benefit  by  reason  thereof,  or  to  be  relieved  therefrom,  as  the  case  maj' 
l)c.  In  such  cases  it  is  now  well  settled  that  courts  of  equity  have  the 
unquestioned  power  to  give  relief  against  judgments  or  decrees  which 
were  obtained  by  fraud,  notwithstanding  the  fact  that  the  suit,  as  insti- 
tuted, has  relation  to  frauds  alleged  to  have  been  committed  iu  a  former 
suit  in  courts  of  another  jurisdiction,  state  or  national.  Dobson  v. 
Pearce,  12  N.  Y.  165;  Pearce  v.  Olney,  20  Conn.  544;  Doughty  v. 
Doughty,  27  N.  J.  Eq.  318;  Dringerv.  RaUivay,i2  N.  J.  Eq.  573,  8  Atl. 
Rep.  811;  Yeatnum  v.  Bradford,  44  Fed.  Rep.  537;  Danieb  v,  Benedict,  50 
Fed.  Rep.  353;  Sahlgard  v.  Kennedy,  1  McCrary,  293,  2  Fed.  Rep.  295; 
Gaines  v.  Fiientes,  92  U.  S.  10;  Barrow  v.  Hunton,  99  U.  S.  80;  John- 
son V.  Waters,  HI  U.  S.  667.  4  Sup.  Ct.  Rep.  619;  Anommilh  v.  Glen- 
^n,  129  U.  S.  99,  9  Sup.  Ct.  Rep.  237;  ManliaU  v.  Hduics,  141  U.  S. 
597,  12  Sup.  Ct.  Rep.  62. 

A  state  court  of  equity,  having  jurisdiction  of  the  parties  and  of  the 
subject-matter  of  the  suit,  could  make  any  decree  in  the  premises  that 
the  facts  would  warrant,  and  tiiat  equity  would  sanction,  and  could 
grant  just  as  much  relief  as  this  court  could;  and  such  actions,  having 
relation  to  former  judgments  and  decrees  in  a  state  court,  can  be  main- 
tained in  the  circuit  courts  of  the  United  States  if  the  parties  to  the  ac- 
tion are  citizens  of  different  states.  In  such  cases,  as  was  said  by  the 
supreme  court  in  Johnson  v.   Waters,  111  U.  S.  667, 4  Sup.  Ct.  Rep.  619: 

"Tlie  court  does  not  act  as  a  court  of  review,  nor  does  it  inquire  into  any 
irregularities  or  errors  of  proceeding  In  another  court,  but  it  will  scrutinize 
the  conduct  of  the  parties,  and.  if  it  fluds  that  they  have  been  guilty  of  fraud 
in  obtaining  a  judgment  or  decree,  it  will  deprive  tbem  of  the  benefit  of  it, 
and  of  any  inequitable  advantage  which  they  have  derived  under  it." 

Id  Arrowmith  v.  GisHson,  129  U.  S.  98-101,  9  Sup.  Ct.  237,  this 
question  of  jurisdiction  is  elaborately  discussed  and  very  clearly  stated. 
The  court, among  other  things,  said: 
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"While  there  are  general  expressions  in  some  cases  apparently  asserting  a 
contrary  doctrine,  the  later  decisions  of  this  court  show  that  the  proper  cir- 
cuit court  of  the  United  States  may.  without  controlling,  supervising,  or  an- 
nulling the  proceedings  of  state  courts,  give  such  relief,  in  a  case  like  the  one 
before  us,  as  is  consistent  with  the  principles  of  equity.  As  said  in  Barrow 
V.  Hunton,  99  U.  S.  80.  85,  the  character  of  the  case  ms  always  open  to  ex- 
amination, for  the  purpose  of  determining  whether,  rati<me  tnateriae,  the 
courts  of  the  United  States  are  incompetent  to  take  jurisdiction  thereof. 
State  rules  on  the  subject  cannot  deprive  them  of  it.'  This  whole  subject  was 
fully  considered  in  Johnson  v.  Waters,  111  U.  S.  640.  667,  4  Sup.  Ct  Rep. 
619.  That  was  an  original  suit  in  the  circuit  court  of  the  United  States  for 
the  district  of  Louisiana.  It  was  brought  by  a  citizen  of  Kentucky  against 
citizens  of  Louisiana.  Its  main  object  was  to  set  aside,  as  fraudulent  and 
void,  certain  sales  made  by  a  testamentary  executor  under  the  orders  of  a 
probate  court  in  the  latter  state.  It  was  contended  tliat  the  plaintiff  was  con- 
cluded by  the  proeeedin^is  in  the  probate  court,  which  was  alleged  to  haveex- 
clusive  jurisdiction  of  the  subject-matter,  and  that  its  decision  was  conclu- 
sive against  the  world,  especially  against  the  plaintiff,  a  parly  to  the  proceed- 
ings. This  court,  while  conceding  that  the  administration  of  the  estate  there 
in  question  properly  belonged  to  the  probate  court,  and  that,  in  a  general 
sense,  the  decisions  of  tliat  court  were  conclusive  and  binding,  especially  upon 
parlies,  said:  •  But  this  is  not  universally  true.  The  most  solemn  transac- 
tions and  judgments  may,  at  the  instance  of  the  parties,  be  set  aside  or  rendered 
inoperative  for  fraud.  The  fact  of  being  a  party  does  not  estop  a  person  from 
obtaining  in  a  court  of  equity  relief  against  fraud.  It  is  generally  parties 
that  are  the  victims  of  fraud.  The  court  of  chancery  is  always  open  to  hear 
complaints  against  it,  whether  committed  in  pais  or  in  or  by  means  of  judi- 
cial proceedings.'  " 

After  a  further  quotation  from  Johnson  v.  Waters  and  other  cases,  and 
citing  numerous  authorities,  the  court  said: 

"These  principles  control  the  present  case,  which,  although  involving  rights 
arising  under  judicial  proceedings  in  another  jurisdiction,  is  an  original,  inde- 
pendent suit  for  equitable  relief  between  the  parties;  such  relief  being  grounded 
upon  a  new  state  of  facts,  disclosing  not  only  imposition  upon  a  court  of  jus- 
tice in  procuring  from  it  authority  to«ell  an  infant's  lands  when  there  was 
no  necessity  therefor,  but  actual  fraud  in  the  exercise,  from  time  to  time,  of 
the  authority  so  obttiined.  As  this  case  is  within  the  equity  jurisdiction  of 
the  circuit  court,  as  defined  by  the  constitution  and  laws  of  the  United  States, 
that  court  may,  by  its  decree,  lay  hold  of  the  parties,  and  compel  them  to  do 
what,  according  to  the  principles  of  equity,  they  ought  to  do,  thereby  securing 
and  establishing  the  rights  of  which  the  plaintiff  is  alleged  to  have  been  de- 
prived by  fraud  and  collusion." 

.  In  MarshaU  v.  Holmes,  141  U.  S.  596, 12  Sup.  Ct.  Rep.  62,  which  was 
a  case  where  the  plaintiff  in  error,  Mrs.  Marshall,  a  citizen  of  the  state  of 
New  York,  filed  a  petition  for  injunction  in  the  state  district  court  of  Loui- 
siana, representing  that  David  Mayer,  one  of  the  defendants  in  error,  bad 
obtained  in  that  court  judgments  against  her  on  false  testimony  and 
forged  documents,  and  that  equity  and  good  conscience  required  that 
they  be  annulled  and  avoided  for  reasons  set  forth  in  her  petition,  the 
question  of  jurisdiction  was  presented  upon  a  petition  for  the  removal 
of  the  cause  to  the  circuit  court  upon  the  ground  of  the  diverse  citizen- 
ship of  the  parties.     The  court,  after  reviewing  former  cases,  said: 
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"These  autlioritiea  would  seem  to  plnce  upon  question  the  jurisdiction  of 
the  circuit  court  to  take  cognizance  of  the  present  suit,  which  is  none  the  leas 
»n  original,  independent  suit  because  it  relates  to  judgments  obtained  in  the 
court  of  another  jurisdiction.  While  it  cannot  require  the  state  court  itself 
to  set  aside  or  vaciite  the  judgments  in  question,  it  may,  as  between  the  par- 
ties before  it,  if  the  facts  justify  sucli  relief,  adjudge  that  Mayer  shall  not  en- 
joy the  inequitable  advantage  obtained  by  his  judgments.  A  decree  to  that 
effect  would  operate  directly  upon  him.  and  would  not  contravene  that  pro- 
vision of  the  statute  prohibiting  a  court  of  the  United  States  from  granting 
a  writ  of  injunction  to  stay  proceedings  in  a  state  court.  It  would  simply 
take  from  him  the  benefit  of  judgments  obtained  by  fraud." 

Applying  these  principles  to  this  case,  does  it  not  necessarilj'  follow 
that,  if  the  bill  is  to  be  treated  as  an  original  independent  bill,  this 
court  has  no  more  power  or  authority  over  the  decree  in  the  former  suit 
than  any  other  court  of  equity  would  have?  As  the  state  courts  could 
grant  all  the  relief  which  this  court  could  with  reference  to  the  parties 
to  this  bill,  without  any  conflict  as  to  the  authority  of  this  court  over 
the  original  suit  between  other  parties,  is  it  not  apparent  that  this  court 
has  no  jurisdiction?  If  the  jurisdiction  of  this  court  upon  the  bill  can 
be  maintained  at  all,  it  must  be  upon  the  ground  that  it  is  dependent 
upon  or  ancillary  to  the  original  bill  in  the  former  suit.  The  question 
as  to  what  facts  are  necessary  to  constitute  ancillary  jurisdiction  in  the 
national  courts  has  been  frequently  discussed.  Dunn  v.  CUirke,  8  Pet. 
1;  Clarke  v.  Mathewaon,  12  Pet.  164;  Freeman  v.  Hmce,  24  How.  450; 
\Knnetota  Cb,  v.  St.  Paul  Co.,  2  Wall.  633;  Railroad  Cof.  v.  Chamberlain, 
6  Wall.  748;  Jmies  v.  Andrews,  10  Wall.  327;  Christmas  v.  Russell,  14 
Wall.  81;  Barrow  v.  Amton,  99  U.  S.  82;  Krippendorf  v.  Hyde,  110  U. 
8.  284,  4  Sup.  Ct.  Rep.  27;  Pacific  R.  R.  v.  AFimmri.Pac.  Ry.  Co.,  ' 
111  U.  S.  521,  4  Sup.  a.  Rep.  583;  O'Erim  Co.  v.  Brown,  1  Dill.  588; 
Lhinlap  v.  Stetsmi,  4  Mason,  360;  Ctrnwell  v.  ValUy  Ca^ial  Cb.,  4  Biss.  200; 
Barth  V.  Makeever,  Id.  212;  Osbom  v.  Railroad  Co.,  2  Flip.  506;  Bowen 
v.  Christian,  16  Fed.  Rep.  730;  Wagon  Co.  v.  Suavely,  34  Fed.  Rep.  823; 
Yeatman  v.  Bradford,  44  Fed.  Rep.  536. 

From  the  principles  announced  in  these  authorities,  the  ancillary  ju- 
risdiction of  the  court  can  only  be  maintained  where  the  parties  to  a  for- 
mer suit  are  before  the  court,  or  the  facts  are  such  as  to  make  the  case 
a  continuation  of  the  former  suit,  or  where  the  court  is  called  upon  to 
enforce  or  vacate  its  judgment  or  decree,  or  set  aside  its  process,  or  to 
give  relief  with  reference  to  property  in  its  possession  or  under  its  control, 
or  to  bring  in  outside  parties  having  an  interest  in  the  litigation,  or 
where  the  property  involved  is  in  the  custody  of  the  court  or  its  officers, 
and  the  rights  of  parties  thereto  could  not  be  determined  in  any  other 
court  without  a  conflict  of  jurisdiction  between  the  courts.  The  form 
of  the  proceeding  must,  in  every  case,  be  determined  by  the  particular 
facts  alleged  in  the  bill. 

In  Minnesota  Co.  v.  St.  Paul  Co.,  2  Wall.  633,  the  court  said: 

"The  question  is  not  whether  the  proceeding  is  supplemental  and  ancillary, 
or  is  dependent  and  original,  in  the  sense  of  the  rules  of  equity  pleading,  but 
whether  it  is  supplemental  and  ancillary,  or  is  to  be  considered  entirely  new 
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and  original,  in  the  sense  which  this  court  has  sanctioned  with  reference  to 
the  line  which  divides  the  jurisdiction  of  the  federal  courts  from  tliat  of  the 
state  courts.  No  one,  for  instance,  would  hesitate  to  say  that,  according  to 
the  English  chancery  practice,  a  bill  to  enjoin  a  judgment  at  law  is  an  orig- 
inal bill,  in  tlie  chancery  sense  of  the  word.  Yet  this  court  has  decided 
many  times  thai,  when  a  bill  is  filed  in  the  circuit  court  to  enjoin  a  judgment 
of  that  court,  it  is  not  to  t>e  considered  as  an  original  bill,  but  as  a  continu- 
ation of  the  proceeding  at  law;  so  much  so  that  the  court  will  proceed  in  the 
injunction  suit  without  actual  service  of  subpoena  on  the  defendant,  and 
though  he  be  a  citizen  of  another  state,  if  he  were  a  party  to  the  judgment  at 
law.  The  case  before  us  is  analogous.  An  unjust  advantage  has  been  ol>- 
tained  by  one  party  over  another  by  a  perversion  and  abuse  of  the  orders  of 
the  court,  and  the  party  injured  comes  now  to  the  same  court  to  have  this 
abuse  corrected,  and  to  carry  into  effect  the  real  intention  and  decree  of  the 
court,  and  that  while  the  property  which  is  the  subject  of  contest  is  still 
within  the  control  of  the  court  and  subject  to  its  order." 

That  case,  in  its  facts  which  supported  the  aaciUary  jurisdiction  of 
the  court,  is  quite  different  from  this  case.  (1)  The  parties  defendant 
liere  were  not  parties  to  the  former  suit;  (2)  the  property  wliich  is  the 
subject  of  contest  is  not  still  within  the  control  of  the  court,  and  subject 
to  its  order.  Tlie  question  whether  a  suit  is  in  its  nature  separate  and 
independent,  or  whether  it  is  a  supplementary  proceeding  so  far  con- 
nected with  the  original  suit  as  to  be  an  incident  to  it  or  a  continuation 
of  it,  was  discussed,  and  the  distinction  stated,  in  Barrmc  v.  Hunton,  99 
U.  S.  82: 

"If  the  proceeding  is  merely  tantamount  to  the  common-law  practice  of 
moving  to  set  aside  A  judgment  for  irregularity  or  to  a  writ  of  error,  or  to  a 
bill  of  review  or  an  appeal,  it  would  belong'  to  the  latter  category,  and  the 
United  States  oourt  could  not  properly  entertain  jurisdiction  of  the  case. 
Otherwise  the  circuit  courts  of  the  United  suites  would  become  invested  with 
power  to  control  the  proceedings  in  the  stale  coiu-ts,  or  would  have  appellate 
jurisdiction  over  them  in  all  cases  where  the  parties  are  citizens  of  difFereiit 
states.  Such  a  result  would  be  totally  inadmissible.  On  the  other  hand,  if 
the  proceedings  are  tantamount  to  a  bill  in  equity  to  set  aside  a  decree  for 
fraud  in  the  obtaining  thereof,  then  they  constitute  an  original  and  independ- 
ent proceeding;  and,  acconling  to  the  doctrine  laid  down  in  Haines  v.  Fuentes, 
92  U.  S.  10,  the  case  might  be  within  the  cognizance  of  the  federal  courts. 
The  distinction  between  the  two  classes  of  cases  may  be  somewhat  nice,  but 
it  may  be  atlirmed  to  exist.  In  the  one  class  there  would  be  a  mere  revision 
of  errors  and  irregularities,  or  of  the  legality  and  correctness  of  the  judg- 
ments and  decrees  of  the  state  courts;  and  in  the  other  class  the  investigation 
of  a  new  case,  arising  upon  new  facts,  although  having  relation  to  the  valid- 
ity of  an  actual  judgment  or  decree,  or  of  the  party's  right  to  claim  any  ben- 
efit by  reason  thereof. " 

The  distinction  between  the  cases  where  the  jurisdiction  of  the  court 
can  be  maintained  and  where  it  cannot  is  pointed  out  in  Dunn  v.  Clarke, 
supra.  In  that  case  the  complainants  tiled  a  bill  for  an  injunction  to 
enjoin  a  judgment  recovered  against  them  in  an  action  of  ejectment,  and 
for  a  decree  for  a  conveyance  of  the  land  in  controversy.  The  parties  to 
the  bill  were  all  citizens  of  the  state  of  Ohio.  The  judgment  in  the 
ejectment  suit  was  obtained  by  one  Graham,  a  citizen  of  the  state  of 
Virginia,  who  died  after  the  rendition  of  the  judgment;  and  Dunn,  the 
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defendant  in  the  equity  suit,  held  the  land  recovered  in  the  former  suit 
in  trust,  under  the  will  of  Graham.     Upon  these  facts  the  court  said: 

"No  doubt  is  entertaiued  by  the  court  that  juiisdicUon  of  the  case  may  b« 
sustained,  so  fnr  as  to  sttiy  execution  on  the  judgment  at  law  agaiost  Dunn. 
He  is  the  representative  of  Graliam;  and,  although  he  is  a  citizen  of  Ohio, 
yet  this  fact,  undpr  the  circumstiuices,  will  not  deprive  this  court  of  an  eq- 
uitable control  over  the  judgment.  But  l)eyond  this  the  decree  of  this  court 
cannot  extend.  Of  the  action  at  law,  the  circuit  court  had  jurisdiction:  and 
no  change  in  the  residence  or  condition  of  the  parties  can  take  away  a  juris- 
diction which  has  once  attached.  If  Graham  had  lived,  the  circuit  court 
might  have  issued  an  injunction  to  his  judgment  at  law,  without  a  personal 
service  of  process,  except  on  bis  counsel,  and,  as  Dunn  is  bis  representative, 
the  court  may  do  the  same  thing  against  him.  The  injunction  bill  is  notcon- 
Hidert-d  an  original  bill  between  the  same  parties  as  at  law;  but  if  other  par- 
ties are  made  in  the  bill,  and  different  interests  involved,  it  must  be  consid- 
ered, to  that  extent  at  least,  an  original  bill,  and  the  jurisdiction  of  the  circuit 
court  must  depend  upon  the  citizenship  of  the  parties." 

With  reference  to  third  parties  the  ancillary  jurisdiction  nnay  be  main- 
tained— 

"In  a  cause  over  which  a  national  court  has  acquired  jurisdiction  solely  by 
i-eitson  of  the  citizenship  of  the  parties,  if  the  rights  and  interests  of  third 
persons  should  become  complicated  with  the  litigation,  either  as  to  the  original 
judgment,  or  any  property  in  the  custody  of  the  court,  or  any  abuse  or  mis- 
application of  its  process;  and  if  no  stjtte  court  has  power  to  guard  and  de- 
termine those  rights  and  interests  without  a  conflict  of  authority  with  the 
national  court,  the  latter  court  will,  from  the  necessity  of  the  case,  and  to 
prevent  a  failure  of  justice,  give  such  third  persons  a  bearing,  irrespective  of 
their  citizeuship,  so  far  as  to  protect  their  rights  and  interests  relating  to  such 
judgment  or  property,  and  as  to  correct  any  abuse  or  misapplication  of  its 
process,  and  no  further."     Conwell  v.  Valhy  Canal  Co.,  supra. 

In  Onboni  v.  Railroad  Co.,  supra,  it  is  held  that  a  party  having  an  in- 
terest, though  not  a  party  to  the  suit,  may  intervene  to  assert  his  rights, 
without  reference  to  the  citizenship  of  the  parties. 

In  Preenvm  v.  Howe,  Krijypendm-f  v.  Hyde,  and  Pncifie  R.  R.  v.  Mu- 
nouri  Pac.  Ry.  Co.,  it  is  held  that  bills  filed  on  the  equity  side  of  the 
court  to  restrain  or  regulate  judgments  or  suits  at  law  in  the  same  court, 
to  prevent  injustice  or  an  inequitable  advantage  under  mesne  or  final 
process,  may  be  maintained,  as  ancillary  and  dependent,  supplemcntnr3' 
merely  to  the  original  suit  out  of  which  it  arises,  without  reference  to 
the  citizenship  of  the  parties;  as,  for  instance,  in  cases  when  property 
in  the  possession  of  a  third  person  claiming  title  thereto  is  seized  and 
levied  upon  by  the  United  States  marshal  on  mesne  process  issueci  out 
of  the  circuit  court  of  the  United  States  as  the  property  of  the  defendant 
in  the  suit,  because  such  third  jjerson  would  have  no  remedy  against  the 
officer,  and  hence  he  could  seek  redress  in  the  court  having  custody  of 
the  property,  by  ancillary  proceedings.  The  facts  alleged  in  complain- 
ant's bill  do  not,  in  my  judgment,  bring  this  case  within  any  of  the 
grounds  stated  in  the  foregoing  authorities,  authorizing  the  ancillary 
jurisdiction,  unless  it  be  that  this  court  can,  in  this  proceeding,  set 
aside  the  former  decree. 
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• 

Is  this  suit  of  such  a  character  as  will  authorize  and  empower  this 
court,  if  the  facts  are  proven  as  alleged  in  the  bill,  to  vacate  and  set 
aside  the  judgment,  order,  and  decree  in  the  former  suit?  In  the  former 
suit  this  court  entered  a  judgment  in  personam  in  favor  of  William  Sharon, 
under  and  in  pursuance  of  a  stipTilation  between  the  parties  to  that  suit. 
William  Sharon  is  dead.  The  former  suit  has  not  been  revived.  Wil- 
liam Sharon  is  not  before  the  court.  Complainant  seeks  to  set  aside  the 
decree  upon  the  ground  that  William  Sharon  left  no  estate,  and  that  the 
property  which  he  held  in  trust  for  her  benefit  has  been  conveyed  to  the 
defendants  in  trust  for  the  heirs  of  said  William  Sharon.  But  this  prop- 
erty cannot  be  acquired  by  complainant,  nor  can  there  be  any  accounts 
ing  in  regard  thereto,  unless  the  decree  of  this  court  in  the  former  suit 
is  first  set  aside  and  animlled.  If  there  is  no  personal  representative  of 
the  estate  of  William  Sharon,  it  is  difficult  to  see  how  the  court  has  any 
power  in  this  action  over  the  former  decree.  Tiie  ancillary  jurisdiction 
of  this  court  in  this  respect  must  certainly  depend  upon  its  power  and 
authority  over  the  decree  in  the  former  suit.  There  was  no  appeal  from 
the  judgment;  no  motion  to  set  it  aside  or  to  modify  it  during  the  life- 
time of  William  Sharon.  There  was  no  attempt  to  have  the  suit  revived 
after  his  death.  The  present  action  is  not  brought  against  his  estate. 
There  is  no  personal  representative  of  William  Sharon  before  the  court. 
How  then  can  this  court,  in  this  suit  against  the  parties  defendants,  who 
were  not  parties  in  the  former  suit  and  are  not  charged  with  any  fraud 
in  procuring  the  compromise  or  the  stipulation  upon  which  the  judg- 
ment was  entered,  make  an  order  setting  aside  that  judgment  or  decree? 
It  ia  contrary  to  every  principle  of  equity  jurisprudence  for  this  or  any 
other  court  to  set  aside  a  judgment  or  decree  upon  the  ground  of  fraud, 
or  any  other  cause,  without  having  all  the  parties  to  such  judgment  or 
decree  before  the  court.  In  the  vast  multitude  of  autiiorities  cited  by 
complainant's  counsel,  no  such  case  has  been  brought  to  the  attention 
of  the  court,  and  it  is  safe  to  say  that  no  such  case  can  be  found  in  the 
books. 

In  Hancood  v.  Railroad  Co.,  17  Wall.  80,  there  had  been  a  foreclo- 
sure and  sale  of  a  railroad  in  a  suit  brought  by  George  Carlisle,  as  trus- 
tee of  n  second  mortgage,  and  the  complainant,  Harwood,  brought  an 
action  before  the  court  to  vacate  the  decree  in  the  former  suit  upon  the 
ground  that  it  was  fraudulently  obtained.  Carlisle  was  not  made  u 
party  to  the  suit.     The  court  said: 

"Mr.  Carlisle,  the  plaintiff  in  the  suit  in  which  the  decree  is  sous^ht  to  bo 
vacated,  is  not  a  parly  to  this  proceeding.  In  the  former  suit  all  the  forms 
of  law,  at  least,  were  complied  with.-  The  parties  having  interests  which  it 
was  sought  to  foreclose  were  made  parties,  a  decree  was  taken  in  the  orditmry 
form,  that  they  be  foreclosed,  and  that  the  property  be  sold.  A  sale  was  bad, 
under  which  the  present  defendants  claim  title.  This  was  done  upon  the 
prayer  of  Mr.  Carlisle,  by  his  authority,  and  upon  his  procurennent.  Third 
parties  now  come  into  court  and  ask  that  all  these  proceedings,  completed  ac- 
cording to  the  forms  of  law,  and  sanctioned  by  the  decree  of  the  court,  taken 
at  the  request  of  Mr.  Carlisle  and  for  which  he  is  responsible,  be  vacated  and 
declHred  fraudulent  and  void.    This  is  sought  to  be  done  without  his  knowl- 
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edge,  and  no  opportunity  is  given  to  him  to  sustain  his  decree  or  to  rebat  tl)e 
alleged  fraud,  and  no  reason  or  excuse  is  given  why  he  is  not  made  a  party. 
This  is  against  authority  and  principle.  Xo  case  is  cited  to  justify  it,  and  it 
is  believ^  that  none  can  be  found.  The  judgments  of  courts  of  record 
would  be  scarcely  wurtli  obtaining  if  they  could  be  thus  lightly  thrown  aside. 
The  absence  of  the  plaintiif  in  the  original  suit  is  a  fatal  defect." 

In  that  case  no  excuse  was  given  why  the  party  to  the  former  decree 
was  not  made  a  part}'  to  the  action  brought  to  set  it  aside.  Therein  it 
differs  from  the  present  case.  Here  a  reason  is  given.  Complainant's 
counsel,  in  discussing  the  facts,  say  that  complainant  is  not  asking  any 
relief  from  the  estate  of  William  Sharon.  She  only  claims  that  William 
Sharon  had  certain  property  of  the  estate  of  W.  C.  Ralston  in  trust; 
that  he  failed  to  account  for  it  to  complainant  as  the  sole  devisee  of 
said  estate,  and  by  a  deed  of  trust  he  conveyed  the  property  to  the  per- 
sons who  are  made  the  defendants  in  this  suit;  that  William  Sharon,  when 
he  died,  left  no  estate;  and  numerous  authorities  have  been  cited  by 
complainant  to  show  that  the  estate  of  William  Sharon  has  no  interest 
in  this  suit,  and  that  the  defendants  are  the  only  parties  having  any 
interest  whatever  in  this  litigation.  If  this  contention  is  true,  then 
what  becomes  of  the  question  of  jurisdiction,  it  being  alleged  that  all 
the  parties  to  the  suit  are  citizens  of  this  state?  If  this  theory  is  cor- 
rect, the  suit  mnst  certainly  be  dismissed,  as  the  state  courts,  in  that 
event,  could  give  all  the  relief  to  which  complainant  is  entitled. 

In  Wiekliffe  v.  Eve,  17  How.  470,  the  bill  was  filed  to  set  aside  a  decree 
alleged  to  have  been  obtained  by  fraud,  without  making  the  defendant 
in  the  decree  sought  to  be  set  aside  a  party  to  the  action.  The  court 
said: 

"The  complainant  asks  that  the  decree  releasing  Eve  and  otiiers  may  be 
set  aside  as  fraudulent,  and  the  balance  dne  on  Eve's  debt  may  be  decreed  to 
him,  as  administrator  of  Luke  Tiernan;  and  in  this  capacity  be  seeks  to  re- 
tain for  himself,  and  subject  the  property  of  the  firm  to  pay  the  debts  of 
an  individual  partner.  Charles  Tiernan  is  no  party  to  this  proceeding;  and, 
as  he  was  not  brought  before  the  court,  there  could  l>e  no  jurisdiction  taken 
of  the  subject-matter,  he  being  legal  owner  of  the  chose  in  action  claimed,  if 
the  claim  had  any  existence.  The  bill  was  dismissed  in  the  circuit  court,  be- 
cause tlie  complainant  and  the  defendants  were  citizens  of  Kentucky,  and 
therefore  the  court  declared  it  had  no  jurisdiction,  for  want  of  proper  parties. 
To  obviate  this  objection,  it  is  insisted  here,  on  the  part  of  the  appellant,  that 
this  is  a  bill  of  review  of  the  proceeding  in  the  cause  of  John  O.  Eve  and 
others  against  Charles  Tiernan.  The  appellant  having  l)een  refused  the  priv- 
ilege to  file  a  bill  of  review,  he  then  file^  this  original  bill,  impeaching  tlie 
'  decree  for  fraud,  and  to  this  bill  none  bat  civizens  of  Kentucky  were  parties. 
It  is  manifeatly  an  original  bill,  within  the  description  given  by  Mr.  Justice 
Story's  Equity  Pleading,  §  404,  and,  being  so,  the  circuit  court  had  no  juris- 
diction of  the  parties.  It  is  ordered  that  the  decree,  dismissing  the  bill,  be 
affirmed." 

In  FrU^y  v.  Hendricks,  27  Miss.  412,  there  was  a  bill  of  review  filed 
to  set  aside  a  decree  rendered  in  favor  of  one  Dinkius.  The  bill  stated 
that  Dinkins  had  died,  and  that  his  estate  had  been  administered  upon 
and  his  administrator  discharged  before   the  bill  of  review  was  filed. 
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Hendricks  was  the  only  party  defendant,  he  being  the  purchaser  of  the 
property  involved  in  the  decree.     The  court  said: 

"A  preliminary  objection  to  tito  bill  of  review  is  raised  here  under  the  de- 
murrer, whicli  is  decisive  of  the  case;  tliis  is,  tliat  the  bill  does  not  make  the 
complainant  in  the  decree  souglit  to  be  reveraed,  or  Ins  representatives,  par- 
ties to  the  proceeding.  The  legal  object  and  effect  of  a  bill  of  review  l»eing  to 
have  the  decree  examined  and  reversed,  it  was  formerly  held  to  lie  only 
against  those  who  were  parties  to  the  original  bill,  (2  Barb.  Ch.  I'r. 
94;  Lube,  Eq.  PI.  129.)  in  analogy  to  a  proceeding  in  error.  It  was  after- 
wards extended  so  as  to  embrace  other  parties  in  interest.  i:}tiU,  it  is  held  to 
be  indispensable  that  all  the  parties  to  the  original  decree  should  be  in- 
cluded. Bank  v.  WhiU,  8  Pet.  268;  Story,  Eq.  PI.  §  420.  And,  if  they  are 
dead,  their  representatives  must  be  raitde  parties,  as  in  other  proceedings  in 
error.  The  reason  of  this  is  manifest,  that,  the  proceeding  being  in  its  nature 
one  to  reverse  the  original  decree,  it  would  be  inequitable  to  entertain  such 
case  without  giving  the  party  in  whose  favor  the  decree  was  rendered  an  op- 
portunity to  justify  it.  This,  being  a  technical  bill  of  review,  must  fall  by 
the  application  of  this  principle.  Nor  is  the  objection  obviated  by  taking  the 
ground  that  the  bill  does  not  seek  to  disturb  the  rights  of  the  complainant 
under  the  original  decree;  for  that  position  deprives  it  of  its  essential  char- 
acter, and  leaves  it  no  ground  to  stand  on.  *  *  *  It  changes  its  char- 
acter from  a  bill  of  review,  which  its  whole  structure  and  object  assiune  it 
to  be,  to  that  of  an  original  bill  for  relief  against  Hendricks,  the  purchaser  of 
the  property  sold  under  the  decree.  Viewed  in  the  latter  aspect,  the  mere 
reversal  of  the  decree  for  the  errors  alleged  in  the  bill  would  not  divest  the 
rights  of  the  purchaser,  who  was  neiCher  a  party  nor  privy  to  the  decree,  and 
against  whose  equity  no  just  ctiarge  is  made." 

The  argument  made  by  complainant's  counsel,  that  the  defendants 
F.  W.  Sharon  and  F.  G.  Newlands  are  the  legal  representatives  of  Wil- 
liam Sharon,  cannot  be  sustained.  It  is  true  that  heirs,  trustees,  and 
grantees  of  real  property,  assignees  of  contracts  or  patents,  or  receivers 
or  assignees  in  bankruptcy,  may,  in  certain  cases,  be  considered  as  the 
legal  representatives  of  the  property  involved.  But  there  is  a  clear 
distinction  between  such  cases  and  the  one  under  consideration.  The 
defendants  F.  W.  Sharon  and  P.  G.  Newlands  are  not  the  "legal  repn;- 
sentatives"  of  William  Sharon,  deceased,  within  the  meaning  of  those 
words  as  applied  to  proceedings  instituted  to  set  aside  the  judgment  in 
the  former  suit.  The  general  rule  is  that  no  person  can  revive  a  suit 
abated  by  the  death  of  a  party,  unless  he  is  in  by  privity  with  the  de- 
ceased. But  it  is  not  sufficient  that  he  may,  in  a  legal  sense,  he  a  privy 
in  estate;  he  must  be  a  privy  in  representation.  Lord  Coke,  in  1  Inst. 
271,  says:  "There  are  four  sorts  of  privies,  viz.:  Privies  in  estate,  as 
donor  and  donee,  lessor  and  lessee;  privies  in  blood,  as  heir  and  an- 
cestor; privies  in  representation,  as  executors  and  administrators;  and 
privies  in  tenure,  as  lord  and  tenant;  which  are  all  reducible  to  two 
heads,  privies  in  law  and  privies  in  deed.  Now,  the  right  to  revive  is 
not  applicable  to  all  these  different  sorts  of  privies,  but  by  the  authori- 
ties is  expressly  coofined  to  persons  who  are  in  privity  by  representa- 
tion, such  as  heirs  in  relation  to  the  real  estate,  and  executors  and  ad- 
ministrators in  relation  to  the  personalty."  Slack  v.  WcUcoU,  3  Mason, 
508. 
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The  question  as  to  the  various  definitions  that  may  be  given  to  the 
term  "It^al  representative"  is  not  involved  in  this  suit.  Without  at- 
tempting to  review  the  authorities  cited  by  complainant  as  to  the  mean- 
ing of  the  words, — which  always  depends  upon  the  facts  of  each  case, — 
it  is  deemed  enough  to  say  that,  in  a  case  like  the  present,  when  the 
decree  is  wholly  in  personam,  there  must  be  a  personal  representative  to 
represent  the  person  of  the  deceased  before  the  decree  can  be  set  aside. 
The  words  "  legal  representative,"  when  used  with  reference  to  a  case  of 
this  kind,  mean  an  executor  or  administrator,  or  deviSee  in  a  will,  who 
has  the  power  and  authority  under  tlie  law  to  legally  represent  the  es- 
tate of  a  deceased  person.  In  all  of  the  numerous  cases  cited  by  the 
complainant,  where  the  question  is  referred  to,  this  distinction  is  clearly 
recognized.  Johnmn  v.  Van  Epjis,  110  III.  559;  Cox  v.  Curwen,  118 
Mass.  198;  Cochran  v.  Codiran,  127  Pa.  St.  490,  17  Atl.  Rep.  081; 
Railroad,  etc.,  Co.  v.  Bryan,  8  Smedes  &  M.  234;  Wamecke  v.  Lembca,  71 
111.  91;  Bowman  v.  Ixmg,  89  111.  19. 

The  case  of  People  v.  Mullan,  65  Cal.  396,  4  Pac.  Rep.  348,  is  not 
in  opposition  to  the  views  here  expressed.  There  a  motion  was  made 
by  a  corporation  to  set  aside  a  judgment  against  Mullan  which  had  been 
obtained  without  any  legal  .service  upon  him.  \  deed  to  certain  lands 
aifected  by  the  judgment  had  been  transferred  by  Mullan  to  the  corpo- 
ration after  the  judgment  was  rendered.  The  court  held  that  the  cor- 
poration stood  in  the  shoes  of  Mullan,  and,  inasmuch  as  the  corpora- 
tion could  have  moved  to  set  aside  the  judgment  in  Mullan's  name,  it 
would  be  sacrificing  form  to  substance  to  hold  otherwise.  Prom  the 
views  expressed,  it  necessarily  follows  that  this  court  has  no  jurisdic- 
tion in  this  case.  It  is  therefore  unnecessary  to  consider  the  other 
grounds  of  the  demurrer.  The  demurrer  is  sustained,  and  the  bill  dis- 
missed. 


SnsEL  t>.  Phenix  Ins.  Co.  of  Brooklyn. 
(CHrmit  Court  of  Anveals,  Ninth  ClrcuU.    July  18,  1888.) 

1.  FiBE  Insurance— Refobiiation  of  Contract— Recf.iveub. 

A  policy  of  inBurance  issued  to  "E.  S.  Kearney,  receiver  for  Holladay  v.  HoUa- 
dOT,  •  *  *  on  their  one-half  interest  in  the  four-story  frame  building, "  etc., 
safflciently  shows  the  intent  to  insure  the  receiver  as  the  representative  of  such  in- 
terest, and  no  reformation  of  the  policy  is  required  to  enable  his  successor  in  the 
receivership  to  sue  thereon. 

2.  Same — Waiver  of  Conditions— Time  fob  Bringino  Suit. 

A  delay  in  suing  on  an  insurunoe  policy  for  more  than  the  13  months  allowed  by 
the  i>olicy  is  no  bar  to  an  action,  if  the  delay  was  caused  by  the  promises  of  the 
company's  airent  that  the  loss  would  be  paid.    47  Fed.  Rep.  868,  reversed. 
8.  Same— Period  of  Limitation— Coksthiction  of  Conditions. 

A  condition  in  an  insurance  policy  that  uo  suit  can  be  maintained  unless  brought 
within  12  months  "after  the  date  of  the  fire,"  should  be  so  construed  as  to  ^ve 
12  full  months  during  which  the  insured  has  a  right  to  sue;  and 'when,  by  another 
elaase,  the  policy  does  not  become  payable  until  00  days  from  the  proofs  of  loss, 
suit  may  be  brought  within  13  months  from  the  expiration  of  the  60  days.  Ho 
Kenna,  J.,  dissenting.    47  Fed.  Rep.  868,  reversed. 
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Appeal  from  the  Circuit  Court  of  the  United  Stateis  for  the  Disliict  of 
Oregon.     Reversed. 

WW,iama  &  Wood,  for  appellant. 

Oox,  Teal  &  Minor  and  If.  S.  Goodfelloio,  for  appellee. 

Before  McKenka  and  Gilbert,  Circuit  Judges,  and  Hawley,  Dis- 
trict Judge. 

Hawley,  District  Judge.  On  the  2l8t  day  of  April,  1884,  the  Phe- 
nix  Insurance  CAmpany  of  Brooklyn,  in  consideration  of  $300,  subject 
to  the  terras  and  conditions  expressed  in  the  policy  of  insurance,  in- 
sured— 

"E.  S.  Kearney,  receiver  for  Holladay  v.  Holladsty,  against  loss  or  damages 
by  fire,  to  the  amount  of  five  thousand  dollars,  as  follows:  $4,000  on  their 
one-half  interest  in  the  four-story  frame  building  occupied  as  an  hotel,  and 
known  as  the  •  Clarendon  Hotel,'  •  *  *  Portland,  Oregon;  81,000  on 
their  one-half  interest  in  the  hotel  furniture  while  contained  therein;  •  *  * 
to  make  good  unto  the  said  assured,  their  executors,  udministrHtors.  and  as- 
signs, all  such  immediate  loss  or  damage,  not  exceeding  in  amount  the  sum 
or  sums  insured,  •  *  *  as  sh^l  happen  by  fire  to  the  property  so  speci- 
fled,  from  the  27th  day  of  April,  1884,  at  12  o'clock  nt  noon,  to  tbe27tb  day 
of  April,  1885.  at  12  o'dock  at  noon;  the  amount  of  loss  or  daniag«i  *  *  * 
to  be  paid  sixty  days  after  the  proofs  of  the  snme  required  by  the  company 
shall  have  been  made  by  tlie  assured,  and  received  at  the  otHce  in  Chicago." 

This  policy  contained  13  specific  conditions,  besides  several  notes 
and  paragraphs.  The  tenth  provided  for  the  selection  of  arbitrators  i« 
the  event  the  amount  of  the  loss  could  not  be  determined  by  mutual 
agreement.     The  thirteenth  reads  as  follows: 

"(13)  It  is  furthermore  hereby  expressly  provided  and  mutually  agreed 
that  no  suit  or  action  against  this  company,  for  the  recovery  of  any  claim  by 
virtue  of  this  policy,  shall  be  sustainable  in  any  court  of  law  or  chancery  un- 
til after  an  award  shall  have  tieen  obtained  fixing  the  amount  of  such  claim 
in  the  manner  above  provided,  nor  unless  such  suit  or  action  shall  be  com- 
menced within  twelve  months  next  after  the  dale  of  the  fire  from  which  sucli 
loss  shall  occur;  and,  should  any  suit  or  action  be  commenced  against  this  com- 
pany after  the  expiration  of  the  aforesaid  twelve  months,  the  lapse  of  time 
sIihII  be  taken  and  deemed  as  conclusive  evidence  against  the  validity  of  such 
claim,  any  statute  of  limitation  to  the  contrary  notwithstanding." 

At  the  time  of  the  execution  and  delivery  of  this  po'-cy  the  in- 
surance company  well  knew  that  the  title  to  said  property  was  in  dis- 
pute in  the  suit  of  Holladay  v.  Holladay,  and  that  said  Kearney  was  in 
possession  of  the  property  merely  as  the  receiver  in  said  suit,  and  had 
no  interest  therein  of  any  nature,  except  as  such  receiver.  On  May  14, 
1884,  an  order  was  made  in  said  suit  accepting  tiie  resignation  of  said 
Kearney  as  receiver,  and  appointing  D.  P.  Thompson  as  receiver  in  his 
stead.  On  the  19th  day  of  May,  1884,  the  said  Thompson  duly  quali- 
fied as  such  receiver;  and  thereafter,  on  the  night  of  the  same  day,  the  said 
insured  propertj',  without  any  fault,  failure,  neglect,  or  omission  on  tlie 
part  of  said  Kearney,  Thompson,  or  of  any  other  person,  was  totally  de- 
stroyed by  fire,  and  a  loss  was  sustained  in  a  sum  greater  tljan  the 
amounts  specified  in  the  policy. 
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This  suit  was  commenced  on  the  10th  day  of  July,  1885, — 13  months 
and  21  days  after  the  fire, — by  Thompson,  as  the  successor  of  Kearney 
in  the  receivership,  to  reform  the  policy  so  as  to  be  made  payable  to  the 
receiver  and  his  successors  in  office,  for  the  benefit  of  whom  it  might 
concern,  and  for  a  decree  to  recover  the  amount  due  upon  said  policy. 
A  demurrer  to  the  original  bill  was  sustained  on  the  ground  that  the 
plaintiffs  right  of  action  was  barred  because  the  suit  was  not  commenced 
"within  12  months  next  after  the  date  of  the  fire  from  which  the  loss 
occurred."  Thompeon  v.  Insurance  Co.,  25  Fed,  Bxp.  2^6.  An  amended 
bill  was  thereafter  filed,  alleging  conduct  on  the  part  of  the  insurance 
company  which,  it  was  claimed,  amounted  to  a  waiver  of  the  limita- 
tion of  time  for  the  commencement  of  the  suit.  A  demurrer  to  this  bill 
was  also  sustained,  and  the  suit  dismissed.  From  that  decree  an  ap- 
peal was  taken  to  the  supreme  court  of  the  United  States,  and  the  de- 
cree was  reversed  upon  the  ground  that  the  allegations  of  the  amended 
bill  showed  a  waiver  of  the  limitation  as  to  the  time  of  bringing  the  suit. 
Thmipam  v.  Insurance  Co.,  136  U.  S.  299,  10  Sup.  Ct.  Rep.  1019.  On 
July  12,  1886,  Thompson  was  removed  from  the  receivership,  and  G. 
W.  Weidler  and  Joseph  HoUaday  were  appointed  in  his  place.  There- 
after the  suit  of  Holladay  v.  Holladay  was  decided  in  favor  of  Ben  Hol- 
laday,  and  the  receivers  were  discharged.  On  July  8,  1887,  Ben  Hol- 
laday died,  and  on  June  3,  1889,  James  Steel,  his  administrator,  was 
made  plaintiff  in  this  suit.  Thereafter  this  suit  was  again. tried,  and 
the  court  held  that  the  allegations  of  the  amended  bill  were  not  sustained 
by  the  evidence,  and  dismissed  the  suit.  Steel  v.  Insurance  Co.,  47  Fed, 
Rep,  863.     From  this  decree  the  present  appeal  is  taken. 

1.  Can  the  policy  be  reformed?  The  right  of  plaintiff  to  have  the 
policy  reformed,  if  the  action  can  be  maintained  after  it  is  reformed,  so 
as  to  be  made  payable  to  the  receiver  or  his  successor  in  office,  and 
thereby  conform  to  the  intention  of  the  parties, — if  anj'  reformation  in 
that  respect  is  necessary, — is,  by  the  admissions  in  the  answer  and 
proofs  upon  tlie  trial,  rendered  too  clear  for  any  discussion  upon  the  sub- 
ject. It  is,  however,  proper  to  state,  in  this  connection,  that  we  are  of 
opinion  that  the  intent  of  the  parties  appears  upon  the  face  of  the  policy 
itself,  and  that  no  reformation  is  required  in  order  to  enable  plaintiff  to 
maintain  the  suit  as  a  representative  of  the  interest  of  Holladay  in  said 
property. 

2.  Are  the  allegations  of  the  amended  bill  as  to  the  conduct  of  the  in- 
surance company  in  delaying  the  commencement  of  the  suit  sustained 
by  the  evidence?  These  allegations  are,  in  substance,  that  the  insur- 
ance compapy,  by  its  duly-authorized  agents,  assured  the  plaintiff  about 
30  days  after  the  fire,  and  after  the  acceptance  of  the  proofs  of  loss,  that 
no  question  was  made  as  to  the  loss  or  its  payment,  except  that  the  com- 
pany was  considering  the  fact  of  the  change  in  the  receivership,  and  that 
it  would  undoubtedly  pay  the  loss  claimed;  that  as  late  as  June  27, 
1884,  the  premium  of  $300  was  paid  to  the  company,  which  by  its 
agents  again  assured  the  plaintiff  that  the  loss  would  be  paid  as  soon  as 
action  could  be  taken;  that  after  60  days  had  elapsed  from  the  delivery 
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of  the  proofs  of  loss  the  coinpanj',  by  its  agents,  repeatedly  gave  the 
same  assurances;  and  that,  by  reason  of  such  promises  and  assurances, 
plaintifiF  neglected,  "for  some  time  after  60  days  from  the  delivery  of  the 
proofs  of  loss,  to  bring  suit  for  the  recovery  of  the  loss  sustained."  The 
testimony  in  support  of  these  allegations  is  very  brief.  It  is  admitted 
that  the  paj'ment  of  the  premium  of  S300  was  made  on  the  27th  of  June, 
1884,  as  alleged  in  the  bill.  Thompson  testified  that  the  agent  of  the 
(company  staled  to  him  "that  the  premium  had  not  been  paid;  that  it 
would  facilitate  settlement;"  that  he  paid  it;  that  he  threatened  to  bring 
suit  against  the  company  if  the  loss  was  not  paid;  that  the  agent  offered 
to  settle  by  paying  one  half  of  the  amount  specified  in  the  policy  rather 
than  have  any  suit  about  it;  that  he  refused  to  accept  this  offer;  that 
the  agent  then  told  him  "  that  he  thought  that  the  company  would  pay 
the  amount;  he  thought  they  would,  but  he  was  not  authorized  tosay;  he 
thought  they  would  pay  it,  and  advised  me  not  to  bring  a  suit;  it  would 
complicate  matters  somewhat,  and  he  thought  T  had  better  not  do  it; 
urged  me  not  to  do  it;"  that  this  was  very  soon  after  the  60  days  ex- 
pired; "I  cannot  give  the  date  or  time;  I  have  no  data,  and  it  has 
been  a  good  many  years  since;"  that  he  was  first  informed  that  the  com- 
pany would  not  pay  the  loss  after  the  60  days  had  expired  in  which  to 
,  make  the  proofs;  that  after  this  the  agent  of  the  company  promised  to  re- 
fer the  matter  to  the  home  office,  and  they  were  some  time,  as  a  matter 
of  course,  getting  their  answer  froni  them;  that  he  could  not  give  the 
exact  time  when  he  gave  up  any  hope  of  negotiating  with  the  com- 
pany for  a  voluntary  settlement;  that  it  may  have  been  one  month,  it 
may  have  been  two,  or  it  might  have  been  tliree  months  from  the  ex- 
piration of  tlie  60  days.  The  answer  of  the  company  alleges  that  notice 
was  given  to  Thompson  on  the  31st  day  of  August,  1884,  ''that  the  defend- 
ant denied  any  liability  upon  said  policy,  and  did  refuse,  and  would  at 
all  times  refuse,  to  pay  said  loss." 

The  insurance  company  rely  upon  an  answer  given  by  Thompson  to 
a  question  propounded  to  him  to  show  that  there  was  no  delay  in  bring- 
ing the  suit  which  was  caused  by  any  conduct  upon  the  part  of  the 
company.  "  Queslimi.  Did  you  delay  bringing  a  suit  in  consequence  of 
those  statements  made  to  you  by  the  agent?  Answer.  I  cannot  say  now. 
I  do  not  remember."  This  answer  of  the  witness  must  be  taken  with 
reference  to  the  other  portions  of  his  testimony,  which  stated  the  facts 
showing  beyond  any  controversy  that  the  bringing  of  the  suit  was  delayed 
for  one,  two,  or  three  months, — some  time  after  the  expiration  of  the  60 
days. 

The  supreme  court,  in  deciding  that  the  allegations  in  the  amended 
bill  were  sufficient,  said: 

"If,  as  the  allegations  of  the  amended  bill  imply,  the  failure  of  the  plaintiff 
to  sue  within  the  time  prescribed  by  the  policy,  computing  the  time  from  the 
date  of  the  lire,  was  due  to  the  conduct  of  the  company,  it  cannot  avail  itself 
of  the  limitation  of  twelve  mouths.  Curtis  v.  Insurance  Co.,  1  Hiss.  485. 487; 
Ide  v.  Insurance  Co.,  2  Biss.  333;  Grant  v.  Tiumrance  Co.,  b  Ind.  23,  25; 
Mickey  v.  Insurance  Co.,  35  Iowa,  174,  180.     In  the  case  last  cited  it  was 
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properly  said  that  it  would  be  contrary  to  justice  for  the  insurance  company 
to  hold  out  the  hope  of  an  amicable  adjustment  of  the  loss,  and  thus  delay  tlie 
action  of  tlie  insured,  and  then  be  permitted  to  plead  this  very  delay,  caused 
by  Its  course  of  conduct,  aa  a  defense  to  the' action  when  brought." 

The  followiiig  authorities  are  to  the  same  effect:  Ames  v.  Insurance 
Co.,  14  N.  Y.  264;  Killips  v.  fnaurance  Co.,  28  Wis.  483;  Insitrntm  Co. 
V.  Brodie,  52  Ark.  11,  11  S.  W.  Rep.  1016;  Inmrance  Co.  v.  McGregor, 
63  Tex.  404. 

In  the  Texas  case  the  court  said: 

"If  the  course  of  conduct  pursued  by  the  appellant  was  such  as  to  induce 
the  appellee  to  believe  that  the  loss  would  be  adjusted  and  paid  without  suit, 
and  for  this  reason  suit  was  not  brought  within  the  time  prescribed,  then, 
under  well-settled  principles  applicable  to  such  cases,  this  action  may  be 
maintained  on  the  policy,  even  after  the  expiration  of  tlie  time  tlierein  pre- 
scribed." 

The  views  expressed  by  the  supreme  court  of  the  United  States  are  aa 
applicable  to  the  evidence  in  this  case  as  to  the  allegations  of  the  bill. 
The  most  (hat  was  claimed  in  the  bill  was  that  by  tlie  conduct  of  the  in- 
surance company  the  plaintiff  was  delayed  in  bringing  the  suit  for  some 
time  after  60  days  from  the  delivery  of  the  proofs  of  loss,  and  this  is 
shown  by  the  evidence. 

3.  The  contention  of  the  insurance  company  is  that  its  conduct,  in 
any  event,  only  prevented  this  suit  from  being  brought  for  five  months 
after  the  fire,  and  that  this  only  amounted  to  a  waiver  of  so  much  of  the 
limitation,  and  that,  as  there  still  remained  seven  months — a  reasonable 
time — within  which  to  bring  the  suit,  the  action  is  barred,  because  not 
brought  "within  twelve  months  next  after  the  date  of  the  fire."  Is  this 
contention  sound?  Is  it  supported  by  any  substantial  reason?  When 
does  the  12-raonths  limitation  commence  to  run?  Is  it  from  the  date  of 
the  fire,  or  from  the  expiration  of  60  days  after  the  proofs  of  loss  were 
furnished?  Numerous  and  respectable  authorities  can  be  found  in  sup^ 
Ijort  of  either  view,  and,  inasmuch  as  they  are  in  direct  conflict,  it  be- 
comes the  duty  of  this  court,  upon  the  first  presentation  of  the  question, 
to  determine  which  view  is  sustained  by  the  weight  of  reason,  and  ought 
in  justice  to  be  followed.  In  several  of  the  authorities,  where  these 
questions  have  been  discussed,  the  policies  of  insurance  provided  that 
no  suit  could  be  sustained  unless  brought  within  six  or  twelve  months 
"after  the  loss  shall  have  occurred,"  instead  of  "after  the  fire, "and  some 
of  the  cases  intimated  that  the  language  should  be  construed  differently. 
We  are,  however,  of  opinion  that  there  is  no  real  or  substantial  differ- 
ence in  principle  between  the  meaning  of  the  words  "loss"  or  "fire"  as 
used  in  the  policies.  The  loss  occurs  at  the  time  of  the  fire.  If  the 
provision  in  the  policy  is  to  be  CMistrucd  solely  with  reference  to  the 
language  of  the  clause  in  which  the  limitation  is  expressed,  independent 
of  any  other  fact  or  condition  expressed,  in  other  clauses  of  the  p6licy-< 
then,  of  course,  the  suit  cannot  be  maintained  unless  brought  "  withili 
twelve  months  next  after  the  date  of  the  fire  from  which  such  loss  shall 
occur. "     It  is  the  duty  of  courts,  however,  to  arrive  at  the  intention  of 
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the  parties  by  an  examination  and  consideration  of  the  entire  instrument, 
its  various  clauses  and  conditions,  and  the  objects  and  purposes  which 
the  parties  had  in  view  at  the  time  of  the  execution,  acceptance,  and  de- 
livery of  the  policy.  In  determining  the  intention  of  the  parties,  it  is 
our  duty  to  examine  the  whole  instrument  in  order  to  ascertain,  if  pos- 
sible, the  triie  meaning  of  clauses  which,  in  a  certain  light,  might  be 
deemed  contradictory,  and  to  gather,  from  the  various  clauses,  the  real 
object  and  purpose  which  the  parties  intended  by  the  instrument  as  a 
whole.  When  this  is  ascertained,  then  the  language  of  the  clause  in 
controversy  must  be  so  interpreted  as  to  give  full  force  and  effect  to 
the  true  intention  of  the  instrument  as  a  whole. 

With  these  general  rules,  applicable  to  the  construction  of  all  written 
instruments, — whethef  it  be  a  deed,  contract,  or  policy  of  insurance, — 
we  shall  proceed  to  an  examination  and  review  of  certain  other  condi- 
tions in  the  policy.  After  the  fire  the  insured  is  required  to  give  notice 
of  any  loss,  and  to  make  the  necessary  and  satisfactory  proofs  thereof, 
and  the  company  is  allowed  60  days  after  such  proofs  have  been  re- 
ceived at  the  home  office,  in  Chicago,  to  pay  the  amount  of  loss  or  dam- 
age sustained.  Under  this  clause,  no  suit  could  be  commenced  until 
after  60  days,  at  least,  from  the  time  of  the  fire.  This  would  leave  only 
10  months  instead  of  12  months,  within  which  time  suit  could  be  com- 
menced. 

In  the  thirteenth  condition,  the  one  wherein  suit  is  allowed  to  be 
brought  "within  twelve  months  next  after  the  fire,"  is  an  express  proviso 
that  no  suit  against  the  company  shall  be  maintained  in  any  court  "  un- 
til after  an  award  shall  have  been  obtained,  fixing  the  amount  of  such 
claim."  As  there  has  been  no  award  in  this  case,  it  follows  that,  if  the 
award  clause  is  to  be  considered  of  full  force  and  effect,  and  construed 
solely  with  reference  to  the  language  used  in  this  particular  clause,  then 
the  remaining  10  months  has  expired  ;  and  by  the  literal  interpretation 
of  independent  clauses,  which  of  themselves  are  plain,  clear,  and  unam- 
biguous, it  actually  happens  in  this  case  that  the  right  of  action  was 
barred  before  it  accrued  under  other  provisions,  and  this  condition  of 
affairs  is  accomplished  without  any  act,  fiiult,  or  negligence  on  the  part 
of  the  insured.  This  of  itself  justifies  us  in  going  beyond  the  mere 
words  of  any  particular  clause  in  order  to  ascertain  the  meaning  of  the 
clause  and  the  intention  of  the  parties.  The  insurance  company,  it  is 
true,  does  not  rely  upon  the  award  clause,  and  we  refer  to  it  simply  to 
illustrate  the  weakness  of  its  contention  that  another  clause,  upon  which 
it  does  rely,  should  be  literally  construed,  because  the  language  used 
therein  is  clear,  plain,  and  unambiguous.  The  company  might  have 
claimed  that,  according  to  the  award  clause,  the  suit  was  brought  too 
soon;  but  such  a  contention  would  be  manifestly  absurd.  Why?  Be» 
cause  it  is  evident  that  the  parties  never  intended  that  such  a  result 
should  be  accomplished,  under  the  facts  in  this  case.  This  is  made  per- 
fectly clear  by  a  reference  to  the  other  provisions  in  the  policy,  to  th« 
effect  that  the  amount  of  the  loss  or  damage  might  be  determined  by 
mutual  agreement  between  the  parties,  and,  in  tlie  event  of  their  failure 
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to  agree,  then  arbitrators  might  be  chosen;  and  it  appearing  that  the 
company,  after  five  months  of  occasional  promises  to  pay,  finally  de- 
cided that  it  would  not  pay  the  loss,  this  conduct  was,  of  course,  a 
waiver  of  the  right  to  rely  upon  the  award  clause.  Upon  like  reasoning, 
why  should  not  their  conduct  in  causing  a  delay  of  time  in  the  bringing 
of  the  suit,  when  suit  was  threatened,  be  a  waiver  of  the  lime  iii  the 
limitation  clause?  A  policy  of  insurance  which  contains  conditions  re- 
ducing the  statutory  time  for  the  commencement  of  any  suit  thereon 
ought,  in  justice  and  equity,  to  be  so  construed — if  reasonable  under  all 
its  terms — as  to  give  the  full  period  of  time  mentioned  in  the  policy, 
freed  from  the  provisions  of  all  other  clauses  of  the  policy,  or  from  the 
conduct  of  the  insurance  company,  limiting,  or  attempting  to  limit,  the 
time  actually  given  in  the  limitation  clause.  This,  it  appears  to  us,  is 
the  consistent  and  logical  view  that  ought  to  be  taken  of  such  policies 
of  insurance.  It  is  fuir  to  the  insurance  company,  and  just  to  the  in- 
sured. It  would  prevent  either  party  from  taking  any  undue  or  im- 
proper advantage  of  the  other.  The  unwary  could  not  be  led  into  a 
trap,  and  caught  by  any  misrepresentation  or  delusive  promise.  The 
condition  in  this  policy  which  provides  that  no  suit  can  be  maintained 
for  the  loss  incurred,  unless  "commenced  within  twelve  months  next 
after  the  date  of  the  tire,"  should  therefore  be  construed— in  the  light 
of -all  the  other  clauses  and  conditions — to  mean  12  full  months,  not 
10  months  nor  7  months  nor  1  month  nor  1  day,  in  which  to  bring 
the  suit,  exclusive  of  the  time  when  suit  could  not  be  brought,  either  by 
other  clauses  or  by  any  conduct  of  the  company  preventing  the  insured 
from  bringing  suit.  In  this  case  the  right  to  bring  suit  being  postponed 
in  one  clause  of  the  policy  for  60  days  after  the  proofs  of  loss  were  fur- 
nished, the  12-months  limitation  contained  in  another  clause  does  not 
commence  to  run  until  after  the  expiration  of  the  60  days.  This  suit 
was  therefore  brought  in  time. 

The  construction  we  have  given  to  this  policy  is  in  accord  with  comi- 
mon  sense,  which  is  said  to  be  the  soul  and  spirit  of  the  law.  It  is  in 
unison  with  sound  legal  and  universally  recognized  interpretations  of 
written  instruments,  as  well  as  with  the  justice  and  equity  of  the  case. 
It  is  correct  in  principle,  and  is  supported  by  the  great  weight  of  the 
authorities.  Friaen  v.  Insurance  Co.,  30  Fed.  Rep.  352  ;  Vette  v.  Inmr- 
ance  Co.,  Id.  668  ;  Spare  v.  Insurance  Oo.,  17  Fed.  Rep.  568 ;  Chandler 
V.  Insurance  Co.,  21  Minn.  85  ;  Mayor  v.  Insurance  Oa.,  39  N.  Y.  45 ; 
Stem  V.  Insurance  Co.,  89  N.  Y.  315  ;  Ellis  y.  Insurance  Co.,  64  Iowa, 
507,  20  N.  W.  Rep.  782  ;  MUler  v.  Lisurance  Co.,  70  Iowa,  704,  29  N. 
W.  Rep.  411 ;  Barber  v.  Insurance  Co.,  16  W.  Va.  658  ;  Murdoch  v.  In- 
surance Co.,  33  W.  Va.  407,  10  S.  E.  Rep.  777  ;  Case  v.  Insurance  Co., 
83  Cal.  473,  23  Pac.  Rep.  534  ;  Owen  v.  Insurance  Co.,  87  Ky.  574,  10 
S.  W.  Rep.  119. 

In  Friean  v.  Insurance  Co.  the  fire  occurred  June  23, 1885.     Proof  of 

loss  was  made  July  31,  1885.     The  loss  was  not  payable  "until  sixty 

days  after  proof  of  loss."     Suit  was  commenced  February  24,  1886,  7 

months  and  1  day  after  the  fire,  but  within  6  months  and  24  days  after 
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the  60  days  after  the  proof  of  loss.  The  policy  provided  that  no  suit 
should  be  sustainable  unless  "commenced  within  six  mouths  after  the 
fire  had  occurred."  Bunk,  J.,  held  that  the  suit  was  commenced  in 
time;  "that  what  the  parties  contemplated  was  that,  after  the  loss  be- 
came due  and  payable,  the  assured  should  have  six  months,  within  any 
part  of  which  time  he  might  bring  his  suit." 

In  VeUe  v.  Inmtunce  Co.,  where  the  provision  in  the  policy  was  the 
same  as  in  /Helen's  Case,  except  the  word  "loss"  is  used  instead  of  the 
word  "fire,"  Thayer,  J.,  in  delivering  an  oral  opinion,  hit  the  nail 
squarely  on  the  head  by  saying  that  he  could  not  see  any  "good  reason 
for  construing  the  special  statute  of  limitations  imported  into  this  contract 
in  such  way  as  to  make  it  operative  during  a  period  when,  by  virtue  of 
other  stipulations  of  the  contract,  the  right  of  action  was  suspended." 

In  Ch/mdle)-  v.  Insurance  Co.  the  court  said: 

"It  is  natural  that  the  parties  should  have  intended  to  refer  the  commence- 
ment of  the  period  of  limitation  to  the  dale  when  the  cause  of  action  accrued, 
and  that  the  time  during  which  the  assured  could  not  sue  should  not  be  counted 
as  part  of  the  year  within  which  they  were  required  to  sue." 

In  Steen  v.  Insurance  Co.  the  court  said: 

"The  intention  of  tlie  defendant  was  to  give  the  insured  a  full  period  of 
twelve  months,  within  any  part  of  which  he  might  commence  his  action,  and 
having,  by  postponement  of  the  time  of  payment,  secured  itself  from  suit;  it 
(lid  not  intend  to  embrace  that  period  within  the  term  after  the  expiration  of 
which  it  could  not  be  sued.  In  other  words,  the  parties  cannot  be  presumed 
to  have  suspended  the  remedy  and  provided  for  the  running  of  the  period  of 
limitation  during  the  same  time.  Indeed,  ttie  actual  case  is  stronger.  Xot 
only  was  the  remedy  postponed,  but  the  liability,  even,  did  not  exist  at  the 
time  of  the  Are,  nor  until  it  was  flxed  and  ascertained  according  to  the  provi- 
sion of  the  policy.  Having  thusmadethedoingof  certain  things,  and  atixed 
lapse  of  time  thereafter,  conditions  precedent  to  the  bringing  of  an  action,  the 
parties  must  be  deemed  to  have  contracted  in  reference  to  a  time  when  the 
insured,  except  for  that  contract,  might  be  in  condition  to  bring  an  action. 
Under  any  other  construction,  the  two  conditions  are  inconsistent  with  each 
other." 

The  language  used  in  the  various  conditions  of  the  policy  is  that  of 
the  insurance  company.  Admitting,  then,  for  the  sake  of  the  argument, 
that  it  could  be  fairly  claimed  that  two  ditferent  constructions  might  be 
placed  upon  the  language  used  in  the  policy,  it  is  nevertheless  a  wise 
and  well-settled  rule,  sanctioned  and  sustained  by  all  the  authorities, 
that  the  construction  should  be  adopted  which  is  most  favorable  to  the 
insured;  and  in  cases  of  any  doubt  or  uncertainty  as  to  the  meaning  of 
words,  or  of  inconsistent  or  contradictory  provisions  in  the  policy,  as  in- 
serted by  the  company,  they  are  to  be  construed  most  strongly  against 
the  company.  As  the  insurance  company  prepares  the  contract,  and 
embodies  in  it  such  conditions  as  it  deems  proper,  it  is  in  duty  bound 
to  use  language  in  the  various  provisions  of  the  policy  in  such  a  manner 
that  the  insured  cannot  be  mistaken  or  misled  as  to  the  duties  and  bur- 
dens thereby  imposed  upon  him.  The  courts  have  uniformly  held  that 
the  various  conditions  of  a  policy  of  insurance  must  be  strictly  construed 
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ai^ainst  the  company,  and  liberally  in  favor  of  the  insured.  This  prin- 
ciple is  applied  to  all  classes  of  insurance  policies,  whether  fire,  life,  ao 
cidental,  or  other  kinds.  XiUioncd  Bank  v.  Jn8uran4X  Oo.,  95  U.  S.  673; 
Moidor  V.  Insurance  Co.,  Ill  U.  S.  335,  4  Sup.  Ct.  Rep.  4G6;  Wallace 
V,  Inaurmice  Co.,  41  Fed.  Rep.  742;  CoUm  v.  Mddity,  etc.,  O).,  Id.  .506; 
De  Graff  v.  Limratux  Co.,  38  Minn.  501,  38  N.  W.  Rep.  696;  Kratzen- 
Mein  v.  Amimnce  Co.,  116  N.  Y.  59,  22  N.  E.  Rep.  221;  Bwkliard  v. 
Insurance  Co.,  102  Pa.  St.  262;  Philaddphia  Tod  Co.  v.  British- American 
Asuurance  Co.,  132  Pa.  St.  241,  19  Atl.  Rep.  77;  Rogers  v.  Inmrance 
Co.,  121  Ind.  577,  23  N.  E.  Rep.  498;  lUivais  Mutual  Ins.  Co.  v.  Hoff. 
man,  132  111.  523,  24  N.  E.  Rep.  413;  Meyer  v.  Insurance  Co.,  41  I^i. 
Ann.  1000,  6  South.  Rep.  899. 

In  Wallace  v.  Inturanee  Co.,  McCrauv,  J.,  in  construing  the  award 
clause  in  the  policy,  said: 

"If  the  words  employed,  of  themselves,  or  in  connection  with  other  lan- 
guage used  in  the  instrument,  or  in  reference  to  the  subject-matter  to  which 
they  relate,  are  susceptible  of  the  interpretation  given  them  by  tlie  assured, 
although  in.  fact  inteniled  otherwise  by  the  insurer,  the  policy  will  be  construed 
in  favor  of  the  insured. " 

In  Krutzcnstein  v.  Assurance  Ch.  the  court  said: 

"Where  au  insurance  contract  is  so  drawn  as  to  be  manifestly  ambiguous, 
ao  that  reasonable  and  intelligent  men  on  reading  it  would  honestly  differ  as 
to  its  meaning,  the  doubt  should  be  resolved  against  the  company,  because 
it  prepared  and  executed  the  agreement,  and  is  responsible  for  tlie  language 
used  and  the  uncertainty  thereby  created." 

In  !ialioTial  Bank  v.  Inswraiue  Co.  there  was  a  provision  in  the  pol- 
icy that  if  the  insured  in  his  application  makes  any  erroneous  repre- 
sentation, or  omits  to  make  known  any  fact  material  to  the  risk,  then 
the  "  policy  sliall  be  void."  The  insured  made  an  overestimate  aa  to  the 
value  of  his  property  without  any  fraudulent  intent.  The  insurance 
company  contended  that,  under  any  proper  construction  of  tlie  contract, 
the  assured  warranted  absolutely,  and  without  limitation,  the  truth  of 
the  statement  aa  to  the  value  of  his  property.  The  court  held  that  tliis 
contention  could  not  be  sustained,  and  based  its  conclusion — 

"Upon  the  broad  ground  that  when  a, policy  of  insurance  contains  contradict- 
ory provisions,  or  has  been  so  framed  as  to  leave  room  for  construction,  ren- 
dering it  doubtful  whether  the  parties  intended  tlie  exact  truth  of  the  appli- 
cant's statements  to  be  a  condition  precedent  to  any  binding  contract,  the 
court  should  lean  against  that  construction  which  imposes  upon  the  insured 
the  obligations  of  a  warranty.  The  company  cannot  complain  of  such  a  rule. 
Its  attorneys,  ofHcers,  or  agents  prepared  the  policy  for  the  purpose,  we  shall 
assume,  both  of  protecting  the  company  airainst  fraud,  and  of  securing  the 
just  rights  of  the  assured  under  »  valid  contract  of  insurance.  It  is  its  lan- 
guage which  the  court  is  invited  to  interpret,  and  it  is  both  reasonable  and 
just  that  its  own  words  should  be  construed  most  strongly  against  itself." 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  remanded, 
with  direction  to  the  oourt  to  render  a  judgment  in  favor  of  complainant 
as  prayed  for  in  the  amended  bill. 
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McKemna,  Circuit  Judge,  (ditsenting.)  I  am  unalile  to  agree  with  my 
associates  in  their  construction  of  the  policy  of  insurance,  and  there- 
fore think  that  this  suit  was  not  brought  in  time.  The  provision  of 
the  policy  is  as  follows: 

"It  is  expressly  provided  and  mutually  agreed  that  no  suit  or  action 
*  *  *  shall  be  sustainable  *  *  *  unless  such  suit  or  action  shall  be 
commenced  within  12  months  next  after  the  date  of  the  fire  from  which  such 
loss  shall  occur.     *    •    ••» 

This  provision  would  seem  to  need  no  interpretation  in  other  words 
than  its  own.  It  is  so  clear  and  direct  as  to  baffle  attempts  to  make  it 
more  so.  I  know  of  no  way  to  express  concrete  time,  except  by  com- 
mencing at  a  certain  date  or  event,  (and  the  latter  because  it  indicates  a 
date,)  and  running  a  certain  duration  after  or  to  a  date  or  event  after. 
The  duration  or  the  interval  marks  the  period,  not  only  as  to  length,  but 
especially  as  to  time  before  and  time  alter, — distinguishing  it,  therefore, 
and  establishing  it, — the  period  commencing  at  the  initial  date  or  event, 
and  immovable  from  it.  This  is  important.  The  provision  of  the 
policy,  therefore,  is  not  12  months  to  bring  a  suit  only,  but  12  months 
within  which  to  bring  ^  suit  and  to  do  other  things, — not  12  months  to 
sue  after  all  conditions  precedent  have  been  removed  or  performed,  but 
12  months  within  which  to  remove  or  perform  all  conditions  precedent 
and  to  bring  a  suit;  substantially  different  things,— as  different  as  a  pe- 
riod commencing  at  one  date  is  different  from  a  period  commencing  at 
another  datej  as  different  as  the  year  1891  is  from  the  year  1892.  I 
do  not  think  the  rights  of  either  party  to  tjie  policy  are  subserved  by 
confounding  these  differences.  Limitations  of  time  of  bringing  suit  on 
policies  are  sustained  by  authority,  but  with  the  qualification  that  they 
must  be  reasonable.  If  the  conditions  of  the  policy,  therefore,  cannot 
be  performed  within  the  period  stated,  and  a  proper  time  be  left  for 
bringing  suit,  the  limitations  would  be  unreasonable.  If  they  should 
be  used  to  delay  or  mislead,  they  would  be  held  to  be  suspended  or 
waived,  as  was  announced  by  the  supreme  court  in  this  case  on  a  for- 
mer appeal.  136  U.  S.  299, 10  Sup.  Ct.  Rep.  1019.  If  the  parties  did 
intend  to  "expressly  provide  and  mutually  agree"  to  limit  the  right  of  suit 
within  a  particular  period,  commencing  at  the  fire, — an  unambiguous  and 
impressive  incident, — how  else  could  they  so  aptly  and  adequately  ex- 
press the  intention  than  as  they  did?  How  otherwise  could  they  have  so 
bounded  and  identified  the  period,  if  they  meant  a  fixed  period,  not 
a  movable  period?  "Twelve  months  next  after  the  fire"  is  unambigu- 
ous. This  is  conceded  by  my  associates,  but  its  certainty  is  made  to 
yield  to  other  provisions  of  the  policy,  not  more  certain,  and  which  are 
entirely  for  the  benefit  of  the  defendant  company.  If  the  policy  is  to 
be  constnied  most  strongly  against  the  insurer,  why  not  put  it  the  other 
way,  and  make  the  other  provisions  jrield  to  the  provision  for  suit,  and, 
as  the  company  has  stipulated  that  the  insured  shall  have  "12  months 
next  after  the  fire"  to  bring  suit,  say  that  he  shall  have  the  whole  of 
them,  and  all  provisions  suspending  or  lessening  them  shall  be  void? 
This  way  is  as  good  as  the  other,  and  both  bad,  because  neither  ao- 
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commodates  the  full  purpose  of  the  parties,  as  I  conceive  it,  which  is 
that  the  insurer  shall  have  time  to  investigate  a  daim , — arbitrate,  it  may 
.  be, — and  the  insurer  shall  have  a  reasonable  time  to  sue.  Any  policy  that 
does  not  secure  the  latter  would,  as  we  have  seen,  be  declared  unreason- 
able. Once  secured,  it  cannot  be  embarrassed  by  the  acts  of  the  in- 
surer. .  This,  we  have  also  seen ,  was  declared  by  the  supreme  court  in  this 
case.  Did  the  defendant  company  waive  the  provision  requiring  suit 
to  be  brought  12  months  next  after  the  fire?  I  do  not  think  the  alle- 
gations of  the  complaint  that  the  plaintiff  failed  to  sue  by  reason  of  the 
conduct  of  the  company  is  sustained  by  the  evidence. 


Newcoub  v.  Imperial  IjIFe  Ins.  Co. 

(Ctrcutt  Court,  E.  D.  Mlstaurl,  E.  D.    September  9, 1899.) 

L  IVStrilA'WOB  AOBSr— WkONOPCL  TBRMlWATtON  0»  AOENCT— CONTRACT. 

Plaintiff  was  appointed  general  agent  of  a  life  insurance  company,  to  solicit  in- 
surance on  the  "natural  premium  plan,  "as  distlDguisbed  from  "the  level  premium 
plan. "  He  was  to  receive  as  compensation  acertdn  commission  on  all  tirst  and  re- 
newal premiums  collected  on  policies  issued  under  the  contract.  The  company 
agreed,  in  case  of  a  disuoatinuance  of  the  agency  for  any  cause  ezoept  dishonesty, 
after  plaintiff  had  secured  a  certain  amount  of  insurance  in  force,  to  colleet  the  premi- 
ums possible,  and  pay  to  plaintiff  a  certain  per  cent,  of  the  renewal  commissions  col- 
lected for  a  period  of  five  years.  The  contract  provided  that  the  company  could 
terminate  the  contract  "upon  the  neglect  or  refusal  of  the  agent  to  account  for  all 
moneys  belonging  to  the  company,  or  for  dishonesty, "  or  for  noncompliance  with 
certain  rules  and  instructions.  The  companv  abandoned  the  "natural  premium 
plan"  without  plaintifTs  consent,  and  refusecl  to  allow  him  to  solicit  risks  acoord- 
log  to  such  plan.  Mild,  that  this  action  constituted  a  wrongful  termination  of  the 
agency. 
2.  S.iME — Bbeacb  of  Coktract. 

After  thus  terminating  the  agency,  the  company  endeavored  to  induce  persons 
whom  plaintiff  had  insured  on  the  "natural  premium  plan  "to  change  their  policies 
for  "level  premium  policies. "  Held  that,  even  conceding  that  the  agency  was  not 
wrongfully  terminated,  this  action  constituted  a  viola .^on  of  the  company' s  engag«- 
ment  to  collect  renewal  premiums  and  pay  plaintiff  a  percentage  thereof. 
8.  Sake — Abaitdonment  of  Aoesct. 

When  a  person  agrees  to  act  as  agent  for  a  life  insurance  company,  for  a  stated 
commission  to  be  paid  on  premloms  collected,  he  cannot  abandon  the  agency  at  any 
time,  without  cause,  and  sue  the  company  as  upon  qnantiim  meruit. 
^  Pleadiso — Contract — Qcantum  Mkkdit. 

In  an  action  by  a  general  insurance  agent  against  his  principal  for  services  rea- 
dered  under  an  express  contract,  which  was  wrongfully  terminatedbv  the  princi- 
pal, when  all  the  facts  are  stated  in  the  complaint  entitling  plaintilt  to  recover 
damages  as  for  the  violation  of  the  express  covenant,  a  general  demurrer  will  not 
be  sustained,  even  though  olaintiff  has  asked  to  have  his  damages  assessed  as  upon 
a  quantum  meruit. 

At  Law.     On  demurrer  to  complaint.     Overruled. 

This  was  a  suit  brought  by  a  general  agent  of  a  life  insurance  com- 
pany f^ainst  his  principal  to  recover  compensation  for  four  years'  senv- 
ices,  and  for  certain  outlays  and  expenditures  while  conducting  the 
agency,  the  whole  claim  amounting  to  $11 ,466.66.  The  plaintiff  asked 
}udgment  for  the  reasonable  value  of  his  services  during  the  period  in  ques- 
tion, although  its  appeared  from  the  complaint  that  the  services  had 
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been  retuiered  under  a  contract  existing  between  the  ^tarties,  which  pro- 
vided that  the  plaintiff  should  receive  as  compensation  for  his  service* 
as  agent  a  certain  commission  on  all  first  and  renewal  premiums  that 
might  be  collected  on  all  policies  issued  under  the  contract.  Tlie  de- 
fendant demurred  generally  to  the  complaint,  on  the  ground  that  it  did 
not  state  a  cause  of  action.  The  terms  of  the  contract  and  the  all^a- 
tions  of  the  complaint  are  sufficiently  stated  in  the  opinion. 

Hiram  J.  Grover,  for  plaintiti'. 

Charles  Nagd,  for  defendant. 

Thayer,  District  Judge.  1.  It  cannot  be  admitted  to  be  a  sound 
proposition  of  law  that  in  everj'  case  where  a  person  engages  to  render 
services  for  another  for  a  stipulated  time  and  price,  he  may  at  any  stage 
of  the  work  undertaken  abandon  it  without  legal  excuse,  and  sue  his 
employer  upon  a  quantxvm  meruit  for  the  services  actually  rendered,  leav- 
ing his  employer  to  offset  against  a  recovery  such  dam^es  as  he  may 
have  sustained  by  the  nonfulfillment  of  the  contract.  In  the  leading 
case  of  Britton  v.  Turner,  6  N.  H.  494,  that  rule  wns  applied  to  an  or- 
dinary hiring  contract.  It  has  also  been  applied  to  contracts  to  furnish 
labor  and  materials  where  the  labor  and  materials  fumishetl  were  of 
value  to  the  employer,  and  had  been  accepted.  Yeats  v.  Bcdlenline,  56 
Mo.  530;  Eyciinan  v.  Assocvttion,  61  Mo.  489;  2  Pars.  Cont.  pt.  11,  § 
5.  See,  also,  Bish.  Cont.  §§  1442,  1444, 1445,  and  citations.  But  the 
rule  in  question  is  necessarily  subject  to  some  limitations,  and  is  not  of 
universal  application  to  contracts  of  all  descriptions.  For  example, 
where  a  person  agrees  to  act  as  agent  and  solicitor  for  a  life  insurance 
company  for  a  stated  commission  to  be  paid  on  premiums  collected,  he 
cannot  abandon  the  agency  at  any  time  without  cause,  and  sue  the  com- 
{)any  upion  a  (fwtnttwn  vaJebat  for  services  rendered;  and  it  goes  without 
saying  that  an  agent  working  under  such  a  contract  cannot  sue  his  prin- 
cipal upon  a  quantwni,  val^iiat  for  services  rendered,  if  the  agencj'  is  law- 
fully terminated  by  the  principal,  in  pursuance  of  a  power  reserved  in 
the  contract  so  to  terminate  it. 

The  present  suit  having  been  brought  by  the  plaintiff  upon  a  quan- 
tum valebat  to  recover  the  reasonable  value  of  services  rendered  dur- 
ing a  period  of  years  wliile  he  was  acting  as  agent  and  solicitor  of  the 
defendant  for  an  agreed  commission  to  be  paid  on  premiums,  the  court 
holds,  contrary  to  the  contention  of  counsel,  that  to  maintain  such  an 
action  it  is  necessary  that  the  complaint  should  show  either  that  the 
agency  was  wrongfully  terminated  by  the  defendant,  or  that  the  defend- 
ant has  in  some  respect  violated  the  agencj-  contract. 

The  first  question  to  be  considered,  therefore,  is  whether  the  com- 
plaint does  show  that  the  agency  was  wrongfully  discontinued,  or  that 
the  contract  lietween  the  parties  was  broken  by  the'  defendant.  It  is 
averred  in  the  complaint,  in  substance,  that  the  plaintiff  was  appointed 
agent  of  the  defendant  company  to  solicit  insumnce  in  a  certain  terri- 
tory on  what  is  termed  "the  natural  premium  plan  of  insurance;"  that 
the  contract  between  the  parties  contemplated  that  the  plaintiff  should 
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solicit  policies  based  apon  the  "natural  premium  plan, "as  distinguished 
from  "the  level  premium  plan;"  and  that  that  mode  of  insurance  affords 
an  agent  or  solioitor  greater  facilities  for  securing  risks  than  the  ordinary 
methods  of  insurance  in  vogue  among  life  companies.  It  is  further 
averred,  in  substance,  that  on  or  about  the  14th  day  of  April,  1S91 , 
while  the  agency  contract  was  in  force,  the  defendant  company  ceased  to 
do  business  on  "  the  natural  premium  plan,"  and  refuseil  to  permit  the 
plaintiff  to  solicit  risks  on  that  plan.  It  must  be  held,  without  doubt, 
that  if  the  plaintiff  was  appointed  an  agent  of  the  defendant  company  to 
solicit  risks  according  to  one  method  of  insurance,  and  the  company 
subsequently  abandoned  that  mode  of  transacting  its  business  without 
his  consent,  and  refused  to  permit  the  plaintiff  to  solicit  risks  according 
to  such  method  or  plan,  then  it,  in  effect,  terminated  the  agency,  and 
the  act  of  the  company  in  so  doing  was  wrongful,  unless,  by  the  provi- 
sions of  the  contract  existing  between  the  parties,  the  company  had  re- 
served to  itself  the  power  of  terminating  the  agency  whenever  it  thought 
proper.  Whether  it  had  such  power  involves  a  brief  reference  to  the 
agency  contract.  That  agreement  is  not  set  out  in  full  in  the  complaint, 
but  a  copy  is  attached  thereto,  and  the  conrt  has  deemed  it  advisable, 
in  disposing  of  the  particular  question  now  under  consideration,  to  treat 
the  instrument  as  fully  incorporated  into  the  complaint.  By  the  terms 
of  the  contract  the  plaintiff  was  appointed  general  agent  of  the  defend- 
ant company  for  the  city  and  ci^unty  of  St.  Louis,  but  the  duration  of 
the  agency  was  not  explicitly  stated.  It  was  provided  that  he  should 
receive,  as  compensation  for  his  services  as  agent,  a  certain  commission 
on  all  first  premiums  paid  on  policies  issued  under  the  contract,  as  well 
as  a  certain  commission  on  all  renewal  premiums  subsequently  paid. 
There  were  many  other  provisions  in  the  agreement  defining  the  agent's 
powers  and  dtitiies,  and  prescribing  the  manner  in  which  the  business 
of  the  agency  should  be  transacted,  but  the  only  other  provisions  to 
which  particular  reference  need  be  made  are  the  following: 

"(17)  The  company  hereby  agrees,  in  case  of  discontinuance  of  ttiis  agency 
(for  any  cause  except  dishonesty)  at  any  time  after  the  said  Newcomb  shall 
have  8:300,000  of  insurance  in  force,  to  collect  the  premiums  possible,  and  to 
pay  to  bioi,  or  his  legal  representatives,  quarter-yearly,  the  sum  of  80%  of 
the  renewal  comniissions  collected  on  all  unexpired  renewals  on  the  several 
forms  of  j)olicies  herein  named,  as  provided  for  in  this  contract,  for  a  period 
of  Ave  years  from  the  time  of  such  discontinuance;  but  hesh;ill  have  no  such 
renewal  interest,  unless  he  shall  have  procured  at  least  $300,000  of  insurance, 
which  shall  be  in  force  at  the  time  of  such  discontinuance. 

"(18)  This  contract  may  be  terminated  upon  the  neglect  or  refusal  of  the 
said  Newcomb  to  account  for  all  moneys  belonging  to  the  company  acconling 
to  rule  7,  or  for  dishonesty,  or  for  noncompliance  with  any  of  the  foregoing 
rules  and  instructions. " 

In  view  of  these  provisions  of  the  contract,  and  in  view  of  the  fact 
that  the  plaintiff  was  to  be  compensated  for  his  services  by  a  commis- 
sion on  renewal  premiums,  and  therefore  had  a  vital  interest  in  the  con- 
tinuance of  the  agency,  the  oonrt  concludes  that  it  was  not  competent 
for  the  defendant  company  to  terminate  the  agency  at  its  mere  pleasure. 
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If  it  was  the  intention  of  the  parties  that  the  defendant  might  ter- 
minate the  agency  at  will,  and  in  that  eventshould  only  be  bound  to  pay 
the  plaintifT  a  renewal  commission  for  the  period  of  five  years,  as  speci- 
fied in  the  seventeenth  clause  of  the  contract,  then  there  was  no  occa- 
sion for  the  insertion  of  the  eighteenth  paragraph  of  the  agreement, 
which  enumerates  the  causes  which  would  justify  a  revocation  of  the 
agency.  As  the  parties  have  themselves  stated  what  shall  be  deemed 
a  sufficient  cause  for  terminating  the  agency,  an  implication  arises  that 
it  can  only  be  lawfully  terminated  for  one  of  the  specified  causes,  or  by 
mutual  consent.  The  seventeenth  clause  of  the  contract  evidently 
means  that  the  renewal  commission  shall  be  paid  for  the  period  of  five 
years  after  the  discontinuance  of  the  agency  if  discontinued  for  any  of 
the  specified  causes  o^her  than  dishonesty.  It  was  not  intended,  as  the 
court  thinks,  to  fix  the  measure  of  damages  or  compensation  in  case  the 
agency  was  terminated  by  the  defendant  company  at  its  pleasure,  and 
without  the  existence  of  any  of  the  enumerated  causes. 

It  follows,  therefore,  that  the  complaint  shows  that  the  agency  in 
quBstion  was  wrongfully  discontinued,  and  the  demurrer  is  not  well 
taken,  in  so  far  as  it  assumes  that  the  defendant  has  merely  exercised 
a  right  to  terminate  the  agency,  which  was  reserved  to  it  by  the  terms 
of  the  contract. 

2.  The  court  is  furthermore  of  the  opinion  that  a  general  demurrer  to 
the  complaint,  such  as  has  been  filed,  is  not  tenable,  even  though  the 
court  has  erred  in  the  conclusion  last  announced,  that  the  agency  was 
wrongfully  terminated  by  the  defendant  company.  By  the  seventeenth 
paragraph  of  the  contract  it  will  be  observed  that  the  company  agreed, 
in  case  of  a  discontinuance  of  the  agency  for  any  cause  except  dishon- 
esty, after  the  plaintiff"  had  secured  $300,000  of  insurance  in  force,  to 
collect  the  premiums  possible,  and  to  pay  to  the  plaintiff  80  per  cent, 
of  the  renewal  commissions  provided  for  in  the  contract  for  the  period 
of  five  years.  This  covenant  must  be  held  to  imply  that  the  company 
would  make  reasonable  efforts  to  induce  parties  who  had  become  in- 
sured through  plaintifTs  solicitation  to  renew  their  policies,  and  that  it 
would  also  make  reasonable  efforts  to  collect  the  renewal  premiums  in 
which  the  plaintiff  had  an  interest.  At  all  events,  the  defendant  had 
no  right  to  interpose  obstacles  in  the  way  of  the  renewal  of  such  pol- 
icies. But  the  complaint  avers,  in  substance,  that,  after  discontinuing 
the  agency  in  the  manner  before  indicated,  the  defendant,  in  violation 
of  its  agreement,  entered  upon  a  scheme,  the  purpose  of  which  was  to 
induce  persons  whom  plaintiff  had  insured  on  the  "natural  premium 
plan"  to  give  up  and  abandon  their  policies.  The  details  of  this 
scheme,  and  the  acts  done  in  furtherance  of  the  same,  to  get  rid  of  all 
policies  issued  on  the  "natural  premium  plan,"  are  fully  stated  in  the 
complaint. 

The  court  concludes  that  this  portion  of  the  pleading  shows  a  violar 
tion  of  the  agreement  such  as  would  entitle  the  plaintiff  to  recover  dam- 
ages in  some  amount,  even  though  it  be  conceded  that,  under  the  con- 
tract, the  defendant  company  bad  the  right  to  terminate  the  agency  at 
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its  pleasure.  The  question  does  not  arise  upon  this  demurrer  whether, 
for  a  breach  of  the  contract  such  as  is  last  described,  an  action  should 
be  brought  upon  the  contract,  or  whether  for  such  breach  the  contract 
may  be  abandoned,  and  a  recovery  had  upon  a  '{uatUum  val^Mt.  The 
facts  are  stated  with  sufficient  fullness  in  the  present  complaint  to  sus- 
tain a  judgment  for  damages,  treating  tlie  action  as  a  suit  upon  the  con- 
tract, even  if  a  suit  upon  a  qtutntum  vaUbat  cannot  be  maintained;  and, 
when  all  the  facts  are  stated  in  a  complaint  entitling  a  plaintiff  to  re- 
cover damages  as  for  the  violation  of  an  express  covenant,  a  general 
demurrer  will  not  be  sustained,  even  though  the  plaintiff  has  asked  to 
have  his  damages  assessed  as  U{>on  a  quantum  vaUbat. 

The  demurrer  to  the  complaint  must  accordingly  be  overruled,  and  it 
is  so  ordered.  ' 


Dexter,  Horton  &  Co.  v.  Sayward. 

(Circuit  Court,  D.  WashingUm,  N.  D.    June  87,  1892.) 

1,  CoynucT—CoNSTRCCTiox— Novation. 

A  certain  firm  were  creditors  of  defnndant,  having  supplied  him  with  merchan- 
dise and  money  for  operating  a  sawmill.  Thereafter  they  made  a  cootroct  with  a 
third  person,  whereby  the  latter  was  to  furnish  the  money  and  supplies  to  operate 
the  mill  in  future,  and  receive  and  sell  the  product, — paying  to  the  firm  $80,000  at 
the  beginning,  and  t2,500  monthly  for  a  period  of  80  months,  unless  defendant  In 
the  mean  time  should  pay  the  firm  the  sum  duo  them.  The  contract  contained  a 
stipulation  that  payment  of  the  sum  due  the  firm  should  not  be  enforced  during 
that  time  against  defendant,  with  the  proviso  that  the  agreement  should  not  pre- 
vent the  firm  from  taking  the  necessary  steps  to  preserve  the  "legal  life"  of  their 
demand.  Helii,  that  the  contract  did  not  constitute  a  novation,  and  the  firm  re- 
tained their  right  to  sue  defendant  at  any  time  before  the  account  became  barred 
by  limitation. 

S.  Sami. 

The  stipulation  that  the  firm  should  not  enforce  their  claim  against  defendant 
during  the  8il  months  was  not  an  extension  of  time  so  that  the  debt  did  not  become 
due,  or  a  bar  to  the  maintenance  and  prosecution  to  final  judgment  of  a  suit  thereon, 
but  merely  operated  to  prevent  the  seizure  of  defendant's  property  under  execu- 
tion or  attachment  for  the  indebtedness. 

8.  SAMZ — AcnOX — DeFESSES— ConSTERCLAlM. 

If  defendant  had  any  right  of  action  growing  out  of  the  contract,  he  was  entitled 
to  plead  it  as  a  defense  pro  tanto,  whether  the  contract  should  be  regarded  as  af- 
fecting primarily  plaintiff's  cause  of  action,  or  only  as  giving  rise  to  a  claim  for 
damages;  for  the  Code  of  Washington  permits  any  matters  constituting  a  setoff 
or  counterclaim,  growing  out  of  or  connected  with  the  subject  of  the  action,  or  any 
other  contract,  to  be  pleaded  by  defendant  in  an  action  on  a  contract. 
4  Same — ^Parties  to  Contract— Vleadiso. 

Defendant,  not  being  a  party  to  the  contract,  or  the  party  for  whose  benefit  it 
was  made,  could  not  plead  it  as  a  defense  by  a  mere  general  averment  that  he  had 
performed  its  conditions.    He  must  allege  some  specific  act  by  which  he  had 
adopted  the  contract,  and  made  himself  a  party  to  it. 
5.  Pederai,  Courts — Followino  State  Practice — Action'  bt  Assionee. 

Code  Wash.,  providing  that  A  cause  of  action  assigned  in  writing  may  be  sued  on 
by  the  assignee  notwithstanding  that  the  assignor  retains  an  interest  therein,  gov- 
erns the  federal  courts  sitting  in  the  state,  in  actions  at  law. 

At  Law.  Action  by  Dexter,  Horton  &  Co.,  commenced  by  attach- 
ment, against  W.  P.  Sayward,  to  recover  a  balance  oa  account.  De- 
murrer to  plea  in  abatement  sustained. 

Blaine  &  De  Vrka,  for  plaintiff. 
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B.  F.  Dennmn,  W.  Lair  HiU,  J.  B.  Howe,  and  BalUe  <k  Ripley,  for 
defendant. 

Hanford,  District  .Judge.  This  action  is  to  recover  a  balance, 
amounting  to  $227, 768. 8G,  upon  an  open  account  in  favor  of  the  firm 
of  Harrington  t&  Smith,  and  against  the  defendant,  which  account  was 
by  said  Harrington  &  Sniith  assigned  to  the  plaintiff.  The  defendant 
has  tiled  a  plea  in  abatement  alleging,  in  substance,  that  said  Harring- 
ton &  Smith  were,  on  and  prior  to  October  18,  1890,  creditors  of  said 
defendant,  having  supplied  him  with  merchandise  and  money  for  u.se 
in  operating  a  sawmill;  that  on  said  date  said  Harrington  &  Smith, 
with  the  knowledge  and  consent  of  said  defendant,  entered  into  an 
agreement  with  one  E.  M.  Herrick,  providing,  in  effect,  that  on  and 
after  November  1,  1890,  said  Herrick  should  furnish  the  supplies 
necessary  for  operating  said  sawmill,  and  receive  and  sell  the  product 
of  the  mill,  and  that  instead  of  applying  the  proceeds  from  sales  of  the 
product  of  the  mill  to  the  credit  of  said  Harrington  <&  Smith  on  said 
account,  as  had  been  done  theretofore,  he  should  make  an  immediate 
payment  to  them  of  $20,000,  and  thereafter  pay  them  the  sum  of  82,- 
500  monthly,  for  a  period  of  30  months,  unless  the  defendant  should, 
before  the  expiration  of  that  period,  have  paid  in  full  the  amount  then 
due  said  Harrington  &  Smith,  and  that  the  payment  of  the  amount 
due  from  the  defendant  to  said  Harrington  &  Smith  should  not  be 
enforced  within  said  period;  with  the  proviso,  however,  that  the  agree- 
ment should  not  operate  to  prevent  Harrington  &  Smith  from  taking 
the  steps  necessary  for  the  preservation  of  the  "  legal  life "  of  their  de- 
mand. The  defendant  has  also  filed  a  second  plea  in  abatement,  al- 
leging that  the  assignment  of  the  account  to  the  plaintiff  was  made  as  a 
security,  only,  for  an  indebtedness  of  said  Harrington  &  Smith  to  plain- 
tiff, and  that  said  Harrington  &  Smith  at  the  time  of  the  commence- 
ment of  this  action  were  still  the  owners  of  the  account,  and  the  real  par- 
ties in  interest.  To  each  of  said  pleas  the  plaintiff  has  demurred,  on 
the  ground  that  the  facts  alleged  do  not  constitute  a  defense  or  counter- 
claim. 

I  have  carefully  considered  all  the  questions  argued  by  counsel  on 
both  sides,  but  will  only  indicate  briefly  my  conclusions,  and  the  reasons 
therefor. 

I  hold,  first,  that  the  agreement  pleaded  is  not  a  novation.  It  was 
not  intended  to  operate  as  a  release  or  discharge  of  the  defendant  from 
his  liability  to  Harrington  &  Smith.  The  terms  of  the  agreement,  and 
especially  the  proviso,  are  inconsistent  with  the  argument  advanced,  thot 
the  agreement  partakes  of  the  essential  features  of  a  contract  of  nova- 
tion. I  interpret  the  proviso  as  an  express  declaration  of  a  reservation 
on  the  part  of  Harrington  &  Smith  of  their  right  to  sue  the  defendant 
upon  the  account  at  any  time  before  the  statute  of  limitations  should 
bar  an  action  tliereon. 

Second.  Tliere  is  in  the  agreement  no  covenant  not  to  sue  the  defend- 
ant,    Harrington  &  Smith  only  promised  that  they  would  not  enforce 
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payment.  A  lawsuit  may  be  commenced  and  carried  on  to  a  final  judg- 
ment, and  nil  dispute  questions  involved  may  be  fully  detennined,  and 
the  exact  amount  due  from  one  to  the  other  adjudicated,  without  vio- 
lating this  agreement  in  letter  or  spirit.  I  think  that  the  parties  in- 
tended to  stipulate  only  for  the  exemption  of  the  defendant's  property 
from  liability  to  seizure  under  writs  of  attachment  or  execution  for  the 
indebtedness.  Issuance  and  execution  of  such  process  are  not  neces- 
sarily steps  to  be  taken  in  the  case,  within  the  period  during  which 
Harrington  &  Smith  agreed  that  they  would  not  enforce  payment.  If 
the  plea  were  not  insufficient  for  reasons  which  I  will  hereafter  sjjecify, 
I  w6uld  hold  that  the  agreement  affords  sufficient  ground  for  dissolving 
a  writ  of  attachment,  and  for  a  stay  of  execution. 

Third.  The  agreement  is  not  an  extension  of  the  time  of  credit  so  that 
in  consequence  thereof  the  debt  is  not  yet  due.  It  does  not,  by  its  terms, 
or  by  any  intendment  of  the  (Mirties  to  be  inferred  therefrom,  change 
the  date  of  the  maturity  of  plaintiff's  cause  of  action.  Enough  has  been 
already  said  to  indicate  my  reasons  for  thus  holding. 

Fourth.  The  practice  under  the  Code  of  this  state  permits  any  matter 
constituting  a  set-off  or  counterclaim,  growing  out  of  or  connected  with 
the  subject  of  the  action  or  any  other  contract,  to  be  pleaded  by  the  de- 
fendant in  an  action  upon  a  contract.  Therefore  whether  the  agreement 
!«  r^arded  as  one  affecting  primarily  the  subjec^matter  of  the  plain- 
tiff's cause  of  action,  or  only  as  giving  rise  to  a  claim  for  damages,  the 
defendant  could  plead  it  in  this  action  as  a  defense  pro  tanto,  if  he  were 
entitled  to  sue  upon  it.     He  would  not  be  driven  to  a  separate  action. 

FyUi.  The  agreement  was  made  between  Harrington  &  Smith  and 
Herrick,  and  for  their  mutual  benefit.  While  the  defendant  had  an 
interest  to  be  subserved  by  its  fulfillnient,  he  is  not  a  party  to  it,  nor 
the  person  for  whose  beneKt  it  was  made;  therefore  he  could  not  main- 
tain an  action  against  either  of  the  parties  to  enforce  performance  of  its 
conditions,  without  alleging  facts  in  addition  to  what  is  alleged  in  the 
plea  under  consideration.  It  is  assumed  in  the  argument  on  his  behalf 
that  the  defendant  had  an  interest  in  the  contract  at  the  time  it  was 
made,  and  that  he  has  since  made  himself  a  party  to  it  by  performance 
of  its  conditions.  I  hold  that  a  person  not  a  party  to  a  contract  orig- 
inally rnay  adopt  it  as  his  own,  and  thereby  become  obligated  to  per- 
form its  conditions,  aiid  also  entitled  to  claim  the  benefits  of  its  provi- 
sions. But  in  this  plea  the  allegations  are  insufficient  to  show  that  the 
defendant  has  in  such  manner  become  a  party  to  this  ct)ntract.  The 
plea  only  alleges  that  Herrick  and  the  defendant  have  performed  the 
conditions  of  the  contract  on  their  part.  This  is,  at  best,  only  an  argu- 
mentative allegation  that  the  defendant  has,  by  performance  of  its  con- 
ditions, connected  himself  with  the  contract.  What  condition  has  the 
defendant  performed?  This  is  an  inquiry  which  the  plea  does  not  an- 
swer, for  in  the  agreement  there  are  no  promises  or  conditions  creating 
an  obligation  on  the  part  of  the  defendant.  Therefore  to  say  that  Her- 
rick and  the  defendant  have  jjerformed  the  conditions  of  the  contract  is 
not  a  statement  of  any  fact  from  which  a  necessary,  or  even  reasonable, 
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inference  can  be  drawn  that  the  defendant  has  done  any  act  whatever  in 
recognition  of  the  agreement.  To  naake  the  agreement  effective  in  his 
behalf  in  this  action,  the  defendant  must  state  clearl}'  the  doing  of  some 
specific  act  by  which  he  has  adopted  the  contract,  and  made  himself  a 
party  to  it.        . 

The  Code  of  this  state  provides,  in  express  terms,  that  a  cause  of  ac- 
tion assigned  in  writing  may  be  sued  upon  by  the  assignee,  notwith- 
standing the  fact  that  the  assignor  retains  an  interest  therein.  With  cer- 
tain exceptions,  the  practice  in  actions  at  law  in  this  court  is  governed 
by  the  laws  of  the  state.  Section  914,  Rev.  St.  U.  S.  In  this  connec- 
tion the  attention  of  counsel  is  directed  to  the  recent  decision  of  the  United 
States  supreme  court  in  the  case  of  Roberts  v.  Lewis,  12  Sup.  Ct.  Rep. 
781 ,  in  which  it  is  held  that,  in  a  state  having  a  practice  act  permitting 
a  defendant  to  set  forth  in  his  answer  as  many  defenses  as  he  may  have, 
as  the  civil  practice  act  of  this  state  does,  "all  defenses  are  open  to  a  de- 
fendant in  the  circuit  court  of  the  United  States,  under  any  form  of  plea, 
answer,  or  demurrer  which  would  have  been  open  to  him  under  like 
pleading  in  the  courts  of  the  state  within  which  the  circuit  court  is  held," 
which  decision,  in  my  opinion,  annuls  rule  7  of  this  court,  requiring 
matter  in  abatement  to  bo  pleaded  in  a  separate  plea  or  answer.  For 
the  reasons  stated  both  pleas  are  insufficient,  and  I  sustain  the  plaintiff's 
demurrer. 


Dexter,  Horton  &  Co.  v.  Sayward. 

iCircuit  Court,  D.  Wathlngton,  N.  V.    3\>Xj  30,  1893.) 

Attaohubnt — DissoLOTios— Contract. 

A  certain  firm  were  creditors  of  defendant,  having  supplied  him  with  merchso- 
dise  and  money  for  operating  a  sawmill.  Thereafter  they  made  a  contract  with  • 
third  person,  whereby  the  latter  was  to  furnish  money  and  supplies  to  operate 
the  mill  in  future,  and  receive  and  sell  the  product;  payiUK  to  the  firm  $30,000  at 
the  begioning,  and  S3,500  monthly  for  a  period  of  3tl  months,  unless  defendant 
should  in  the  mean  time  pay  the  firm  the  sum  due  them.  The  contract  contained  a 
stipulation  that  payment  of  the  sum  due  the  firm  should  not  be  enforced  during 
that  tinie  against  defendant,  with  the  proviso  that  the  agreement  should  not  pre- 
vent tlie  firm  from  talcing  the  necessary  steps  to  preserve  the  "legal  life"  of  their 
demand.  While  this  contract  was  In  force  the  firm  brought  an  action  against  de- 
fendant for  the  sum  due,  commencing  the  snme  by  an  attachment  on  the  ground  of 
oonresidence.  On  demurrer  to  a  plea  in  abatement,  the  court  held  that  the  stip- 
ulation was  no  bar  to  the  action  or  its  prosecution  to  judgment,  but  that  the 
stipulation  would  have  prevented  the  enforcement  thereof  by  execution  or  other 
process,  if  defendant  were  a  party  to  the  contract  or  had  adopted  it,  but  that  his 
allegations  were  insufficient  to  show  on  adoption.  Thereafter  defendant  moved  to 
discharge  the  attachment,  filing  an  affidavit  showing  an  adoption  of  the  contract, 
and  alleging  that  all  payments  had  been  made  thereunder  until  the  bringing  of 
the  suit,  when,  by  reason  of  the  attachments,  the  monthly  payments  were  discon- 
tinued. Held  that,  while  defendant  would  have  been  entitled  to  a  dissolution  of 
the  attachment  hod  he  stood  strictly  upon  the  contract  by  causing  a  continuance 
of  the  monthly  payments,  his  failure  to  do  so  defeated  his  right;  for  the  relief 
sought  by  him  was  analogous  to  the  specific  performance  of  a  contract,  and  he  was 
not  entitled  thereto  without  showing  full  performance  on  bis  part. 

At  Law.     Action  by  Dexter,  Horton  &  Co.,  commenced  by  attach* 
ment,  against  W.  P.  Sayward,  to  recover  a  balance  on  aa  f^ccount.     A 
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demurrer  to  a  plea  in  abatement  was  sustained.  See  51  Fed.  Rep.  729, 
where  a  statement  of  the  fiacts  will  be  found.  Defendant  now  moves  to 
discharge  the  attachment.     Denied. 

BUtine  &  De  Vria  and  E.  0,  Hugha,  for  plaintiff. 

Batik  <&  Shipley,  for  defendant. 

Hanford,  District  Judge.  This  action  was  originally  brought  in  the 
superior  coart  of  King  county,  and  at  the  time  of  commencing  it  the 
plidntiff  sued  out  writs  of  attachment  directed  to  the  sherifis  of  the  sev- 
eral counties  in  which  the  defendant's  property  was  situated,  and  there- 
under a  large  amount  of  property,  real  and  personal,  was  attached. 
The  affidavit  made  and  filed  in  behalf  of  plaintiff,  to  meet  the  require- 
ments of  the  attachment  law,  states  as  grounds  for  the  attachment  that 
the  defendant  is  a  nonresident  of  this  state,  and  that  he  has  assigne<l. 
secreted,  and  disposed  of  his  property  m\h  intent  to  delay  and  defrau. 
bis  creditors,  particularly  the  plaintiff.  The  defendant  now  moves  the 
court  to  dissolve  the  attachments,  which  motion  is  based  upon  an 
affidavit  of  an  agent  having  charge  of  all  of  defendant's  property  and 
business  in  this  state,  showing  that  the  defendant  has  not  made  any 
disposition  of  property,  except  lumber  and  merchandise  in  the  regular 
course  of  business,  and  certain  real  estate  and  ships,  which  were  only 
mortgaged  to  secure  existing  debts.  The  affidavit  also  sets  forth  the 
agreement  between  Harrington  &  Smith  and  Herrick,  referred  to  in  the 
foregoing  opinion,  overruling  the  defendant's  plea  in  abatement;  and, 
in  addition  to  the  facts  allied  in  the  plea,  that,  by  inducing  Herrick  to 
make  payments  and  by  shipments  of  lumber  as  contemplated  by  said 
agreement,  tHe  defendant  has,  by  adoption  thereof  and  iultillments  of 
its  conditions,  made  himself  a  party  to  said  agreement;  and  that  all 
payments  due  thereunder,  up  to  the  date  of  the  commencement  of  this 
action,  were  duly  made;  but  by  reason  of  this  suit,  and  the  attachment 
of  defendant's  property,  said  Herrick  has  been  prevented  from  continu- 
ing the  payments,  and  none  have  been  made  since  said  date. 

From  the  proofs  before  me  I  find  that  the  defendant  has  not  made  or 
attempted  any  fraudulent  disposition  of  his  property,  nor  by  reason  of 
fraud  forfeited  the  rights  secured  to  him  by  the  contract.  He  is,  how- 
ever, a  nonresident,  and  on  that  ground  his  property  in  this  state  is  sub- 
ject to  attachment  in  an  action  for  a  debt  that  is  past  due.  But  an  at- 
tachment on  this  ground  is  one  of  the  things  provided  against  by  the 
contract,  according  to  my  undei'standiug  of  it  as  heretofore  explained. 

I  cannot,  however,  upon  the  showing  made,  legally  grant  the  present 
motion.  The  showing  is  insufficient,  because,  instead  of  standing  upon 
the  letter  of  his  contract,  the  monthly  payments  which  the  defendant 
undertook  to  secure  to  Harrington  &  Smith  have  from  the  commence- 
ment of  the  action  ceased.  Enforcement  of  the  contract  by  depriving 
the  plaintiff  of  a  statutory  remedy  to  which  he  is  apparently  entitled, 
on  the  ground  that  he  has  agreed  to  forbear  during  a  specified  period 
of  time  to  invoke  it,  is,  in  effect,  equivalent  to  the  granting  of  equitable 
relief  by  enforcing  specific  performance.     A  party  seeking  this  form  of 
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relief  in  a  court  of  equity  must  as  a  condition  precedent  show  that  he 
has  done  or  offered  to  do,  or  is  ready,  willing,  and  able  to  do,  all  the 
essential  and  material  act"  required  of  him  in  the  specific  execution  of 
the  contract  according  to  its  terms.  The  defendant  cannot  in  a  court 
of  law  have  the  full  benefit  of  the  rights  and  advantages  stipulated 
for  in  a  contract,  in  addition  to  a  right  of  action  for  any  injury  done  in 
the  past  by  failure  on  the  part  of  the  plaintiff  to  observe  it,  on  terms 
more  favorable  than  he  could  claim  the  same  in  equity.  I  am  of  the 
()[>inion  that  it  would  have  been  right  and  lawful  to  have  granted  this 
motion  if  it  had  been  made  promptly  alter  the  attachments  were  issued, 
and  before  other  payments  bec-iime  due,  or  if  the  payments  had  been 
continued  each  month  according  to  the  contract.  This  court  cannot,  in 
an  action  at  law,  exercise  the  powers  of  a  chancellor,  nor  de<:ree  that 
both  parties  fulfill  their  promises.  It  can  only  determine  their  rights 
according  to  what  has  been  done.  Inasmuch  as  the  defendant  has  not 
lived  up  to  this  agreement  himself,  I  hold  that  his  only  remedy  for  the 
breach  of  it,  alleged  to  have  been  committed  by  the  plaintiff,  is  to  be 
found  in  an  action  for  damages.  The  motion  to  dissolve  the  attach- 
ments is  denied. 


Rainwater-Boooher  Hat  Co.  v.  Maixolm  et  al.,  (Waples,  Intervener.) 

{CirciUl  Court  of  AppeaU,  Ei(ihth  Circuit.    August  9,  1892.) 
No.  111. 

1.  Fedbral  Couets— Intbbpb«tation  or  Stati-tes— Followino  Statb  Couvts. 

Id  determining  whether  an  instrument  executed  in  the  Indian  Territory  is  an  as- 
siKDtnent  for  the  benoflt  of  creditors  or  a  mortgage,  the  circuit  court  of  appeals 
will  follow  the  decisloDS  of  the  supreme  court  of  Arkansas  in  the  construction  of 
the  Arkansas  statute  governing  assignments,  which  was  put  in  force  in  the  Indian 
Territory  by  36  St  at  Large,  pp.  81,  SM.  Sanger  v.  Fltno,  48  Fed.  Rep.  153,  and  Ap- 
■poloK  V.  Briidy,  49  Fed.  Rep.  401,  followed. 

2.  Ckattkl  Moktgaok— What  Constitutks. 

An  instrument  executed  in  the  Indian  Territory  conveyed  a  stock  of  goods  to  a 
trustee  with  right  to  immediate  possession,  but  was  conditioned  to  be  void  if  tbe 
grantor,  within  00  days,  should  pay  the  amounts  due  certain  creditors  named 
therein  :  otherwise  the  trustee  was  to  soil  the  goods,  and  apply  the  proceeds  to  the 
payment  of  the  grantor's  debts,  in  the  order  named.  Held  that,  under  the  law  of 
the  territory  as  adopted  from  Arkansas,  the  instrument  was,  in  effect,  a  mortgage 
with  a  power  of  sale,  and  not  an  assignment  for  tbe  benefit  of  creditors, 
a.  Chattkl  Moutoaobs — Defective  AcKsowLEueMBXT — Possession  bt  Uobtoaobb. 

Actual  possession  of  mortgaged  chattels  by  the  mortgagee,  before  tbe  rigbts  of 
third  persons  have  intervened,  renders  immaterial  any  defects  in  acknowledging 
the  mortgage. 

In  Error  to  the  United  States  Court  in  the  Indian  Territor}'. 

Action  comm^iced  by  attachment  by  the  Rainwater-Boogber  Hat 
Company  against  John  Malcolm.  Paul  Waples  intervened,  claiming  the 
attached  goods  under  a  deed  of  trust  from  Malcolm.  Judgment  and 
verdict  for  the  intervener,  and  for  defendant  Malcolm  on  tbe  issue  as  to 
the  attachment.     Plaintiff  brings  error.     Affirmed. 
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statement  by  Caldwell,  Circuit  Judge: 

On  the  19th  day  of  January,  1891,  John  Malcolm  made  and  delivered 
to  Paul  Waplee,  Uie  trustee  therein  named,  the  following  instrument: 

"DcKANT,  Indian  Territokt. 
"Know  all  men,  that  I,  John  Malcolm,  a  merchant  and  doing  business  at 
Durant,  Indian  Territory,  in  consideration  of  one  dollar  to  me  in  hand  paid, 
have  this  day  and  by  these  presents  do  bargain,  sell,  and  deliver  to  Paul 
Waples.  of  Denison,  the  following  described  personal  property,  to  wit:  [Here 
follows  a  description  of  the  property,  which  consisted  chiefly  of  a  stock  of 
goods.]  The  condition  of  this  conveyance  is  such,  however,  that  whereas,  I 
am  indebted  to  the  Leeper  Hardware  Company  $2,552.23,  and  to  AV'aples, 
Platter  &  Co.  two  notes  aggregating  8745.00,  not  including  interest  or  at- 
torney's fees,  and  to  Waterman,  Star  &  Co.  S224.95,  and  to  Burton,  Lingo  & 
Co.  8184.00,  and  to  John  K.  Carr  estate  9142.90.  and  to  various  other  parties 
named  in  Schedules  A  and  B,  hereto  annexed  and  made  a  part  hereof,  in  the 
'  sums  set  opposite  their  respective  names:  Now,  if,  at  any  time  within  sixty 
days  from  this  date,  I  pay  off  and  discharge  all  of  the  indebtedness  described 
aforesaid,  incloding  interest,  then  this  conveyance  shall  be  null  and  void,  and 
of  no  further  force  or  effect,  and  said  goods,  merchandise,  and  property  shall  . 
be  restored  to  me.  But  if  I  fail  to  pay  all  of  said  indebtedness,  with  accrued 
interest,  if  any,  within  the  sixty  days  aforesaid,  then  said  Paul  VVaples,  or 
his  successor,  shall  have  the  right  and  it  shall  be  his  duty,  at  the  expiration 
of  said  sixty  days,  after  first  advertising  the  time,  terms,  and  place  of  sale  for 
ten  days  previoas  to  the  day  of  sale  in  the  Denison  Daily  Herald,  to  sell  all  of 
the  aforesaid  property  then  on  hand  in  the  front  of  said  storehouse  to  the 
highest  bidder  at  public  outcry  for  cash.  Pending  said  sale  SHid  Paul  Waples 
shall  take  exclusive  possession  of  all  the  aforesaid  property  in  person  or  by 
his  agents  or  employes,  and  the  merchandise  he  shall  have  the  right  to  sell  in 
due  course  of  business  for  cash  only,  it  appearing  to  nie  that  such  sales  would 
operate  to  the  benefit  of  all  concerned.  The  sums  of  money  realized  from  the 
sales  of  aforesaid  property,  or  any  portion  thereof,  whetlier  at  public  sale  or 
private  sale  in  due  course  of  business  pending  the  public  sale,  and  all  such 
as  may  be  realized  at  public  sale,  shall  be  appropriated  as  follows:  First. 
Towards  the  payment  of  the  reasonable  expenses  of  executing  this  trust,  in- 
cluding reasonable  compensation  to  such  agents  and  servants  as  it  may  be 
necessary  for  said  Paul  Waples  to  employ,  and  reasonable  compensation  for 
his  own  services,  not  exceeding  #75.00  per  month  and  board;  but  it  is  dis- 
tinctly understood  that  whatever  attention  I  give  to  the  property  herein  con- 
veyed, or  whatever  assistance  I  may  render  the  said  Paul  Waples,  shall  be 
voluntary  on  my  part,  and  for  which  I  am  to  receive  nothing.  .Second.  To 
the  payment  of  the  claim  of  said  Leeper  Hardware  Co.,  Waples,  Platter  &  Co., 
Lingo,  Waples  &  Co.,  Waterman.  Star  &  Co.,  Burton,  Lingo  &  Co.,  John  B. 
Carr  estate  in  full,  including  interest.  If  not  enough  for  that  purpose,  the 
same  shall  be  prorated  between  them.  Third.  To  the  payment  of  the  cred- 
itors named  in  Schedule  A  in  full.  If  not  enough  for  that  purpose,  the  balance 
shall  be  prorated  between  them.  Fourth.  To  the  payment  of  creditors  named 
in  Schedule  B  in  full;  and,  if  not  enough  for  that  purpose,  the  balance  shall 
be  prorated  between  them.  Fifth.  The  balance,  if  any,  shall  be  paid  to  me. 
Witness  my  band  this  the  nineteenth  day  of  January,  1891. 

[Signed]  "John  Malcolm." 

On  the  day  the  instrument  was  executed,  Wajjles,  the  trustee,  took 
actual  and  exclusive  possession  of  tlie  personal  property  therein  described, 
which  he  retained  until  the  same  was  taken  from  hint  in  the  manner 
now  to  be  stated.     Two  days  after  the  execution  of  this  instrument  and 
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the  delivery  of  the  property  to  the  trustee,  the  plaintiff  in  ertwr,  Rain- 
water-Boogher  Hat  Company,  brought  suit  by  attachment  in  the  United 
States  court  in  the  Indian  Territory  against  John  Malcolm,  the  grantor 
in  said  instrument,  for  $295.75,  and  caused  the  marshal  to  levy  the 
writ  of  attachment  on  the  personal  property  so  conveyed  by  Malcolm  to 
Waples.  The  latter  intervened  in  the  suit,  and  claimed  the  property  as 
trustee  under  said  instrument.  The  trial  court  held  that  the  instrument 
on  its  face  was  a  deed  of  trust  in  the  nature  of  a  mortgage,  and  so  in- 
structed the  jury. 

The  court,  at  the  request  of  the  plaintiff  in  error,  instructed  the  jury — 

"That  where  an  insolvent  debtor  executes  one  or  more  instruments,  by 
whatsoever  name  or  form,  with  the  intent  that  they  shall  operate  as  a  security 
to  his  creditor  or  creditors,  thus  giving  time  to  enable  him  to  raise  funds  to 
meet  his  debts,  then  such  instrument  or  instruments  constitute  a  mortgage; 
l>nt  if  the  debtor  executes  one  or  more  instruments,  by  whatsoever  name  or  * 
form,  with  the  intention,  expressed  or  implied,  that  the  same  shall  operate  as 
an  absolute  conveyance  of  the  property  to  the  grantee,  to  enable  him  to  raise 
a  fund  to  p>iy  the  debts  of  the  grantor,  then  such  instrument  or  instruments 
constitute  an  assignment.  The  test  is  this:  If  the  debtor  retains  title  to  his 
property,  and  the  same  is  delivered  actually  or  conditionally  to  the  grantee 
merely  as  a  security  for  his  debt  pending  a  day  to  be  flxed  by  the  instrument, 
within  which  time  the  debtor  may  pay  the  debt  and  regain  his  property,  then 
the  instrument  or  instruments  constitute  a  mortgage;  but  if  the  debtor  trans- 
fers possession  to  the  grantee  with  power  to  convert  tlie  property  forthwith 
into  cash  to  pay  debts,  then  tbe  instrument  is  an  assignment,  although  the 
debtor  may  have  reserved  in  tbe  instrument  the  right  to  pay  off  the  debts,  and 
regain  his  property,  before  a  final  sale  thereof." 

The  court  gave  other  instructions^  and  among  them  the  following: 

"The  court  instructs  the  jury  the  form  of  an  instrument,  or  tbe  name 
given  to  it  by  the  parties,  is  not  conclusive  of  the  character  of  the  instru- 
ment.  A  deed  absolute  in  form  may  be  conditional  and  defeasable  in  fact, 
while  an  instrument  with  formed  defeasance  may  be  intended  to  be  and 
may  operate  as  an  absolute  conveyance;  the  intention  of  the  parties  as  gath- 
ered from  the  instrument,  and  all  the  facts  and  circumstances  surrounding  its 
execution,  determines  its  character.  The  court  instructs  the  jury  that  where 
an  insolvent  debtor  recognizes  the  fact  that  he  can  no  longer  go  on  in  busi- 
ness, and  determines  to  yield  the  dominion  of  his  entire  estate,  and  in  execu- 
tion of  that  purpose,  or  with  the  intent  to  evade  the  statutes,  transfers  all  or 
substantially  all  of  his  property  to  a  trustee  for  the  benefit  of  his  creditors, 
with  the  intent  to  part  with  the  title  as  well  as  the  control  of  such  property, 
then  such  instrument  or  instruments  by  which  such  transfer  is  made  will  be 
held  to  operate  as  an  assignment.  The  court  instructs  you  that  you  are  the 
sole  judges  of  the  evidence  and  its  effect,  and  it  is  for  you  to  say  from  all  the 
evidence  in  this  cause  whether  or  not  the  instruments  read  in  evidence  were 
intended  to  operate  as  an  assignment  or  mortgage;  and  in  determining  this 
you  will  take  into  consideration  whether  or  not  the  grantor  conveyed  all  or  a 
greater  portion  of  his  property  to  tbe  grantee;  whether  or  not  the  debtor  in- 
cluded all  of  his  creditors  in  said  Instrument;  whether  the  debts  thereby  se- 
cured, or  a  material  portion  thereof,  had  matured;  whether  tbe  defeasance  in 
the  instrument  was  bona  fide,  or  whether  it  was  a  mere  device  to  cover  bis 
real  intention,  together  with  all  the  other  facts  and  circumstances  connected 
with  the  transactions;  and  from  all  these  facts  and  circumstances  yoa  will, 
under  tbe  law  given  you  by  the  court,  determine  by  your  verdict  whether  or 
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not  the  inBtniinent  read  in  evidence  was  intended  to  operate  aa  a  mortgage  or 
as  an  assignment. " 

There  was  a  verdict  and  jadgment  for  the  mterveQer,  and  a  verdict 
and  judgment  for  the  defendant  Malcolm  on  the  issae  on  the  attach- 
ment,  and  the  plaintiff  sued  out  this  writ  of  error. 

W.  T.  Hutchmga  and  L.  P.  Scmdelt,  (SandeU  <fir  Hill,  on  (he  brief,)  Cm 
plaintiff  in  error. 

O.  O.  RandeU,  for  defendant  in  error  Malcolm. 

A.  Q.  MoseUy,  for  defendant  in  error  Waples. 

Before  Cau>well  and  Sanborn,  Circuit  Judges,  and  Shibas,  District 
Judge. 

Caldwixl,  Circuit  Judge,  (after  stating  thefaetB,')  The  case  presents 
but  a  single  question:  Is  this  instrument  a  deed  of  trust  in  the  nature 
of  a  mortgage  or  a  deed  of  assignment  for  the  benefit  of  creditors?  If 
the  former,  it  is  valid;  if  the  latter,  it  is  void  for  noncompliance  with 
the  requirements  of  the  statute  in  force  in  the  Indian  Territory  r^nlating 
assignm'ents  for  the  benefit  of  creditors.  The  statute  in  question  is  an 
Arkansas  statute  put  in  force  in  the  Indian  Territory  by  the  act  of  con* 
gress  of  May  2, 1890,  (.26  St.  pp.81,  94,  c.  182,  §  31,)  and  the  decisions 
of  the  supreme  court  of  that  state  construing  the  statute,  and  determin- 
ing when  an  instrument  is  a  deed  of  assignment  and  when  a  mortgage, 
are  followed  by  this  court  in  cases  coming  from  that  territory.  Sanger 
v.  Flow,  A  U.  8.  App.  32,  1  C.  C.  A.  56,  48  Fed.  Rep.  152;  Appoloi  v. 
Brady,  4  U.  8.  App.  209,  1  C.  C.  A.  299,  49  Fed.  Rep.  401. 

Construed  in  the  light  of  the  decisions  of  the  supreme  court  of  Arkan- 
sas, this  instrument  on  its  face  is  a  deed  of  trust  in. the  nature  of  a  mort- 
gage,— the  legal  equivalent  of  a  mortgage  with  a  power  of  sale, — and  not 
a  deed  of  assignment  for  the  benefit  of  creditors.  Richmond  v.  Mismtsippi 
MWs,  62  Ark.  30,  11  8.  W.  Rep.  960;  StaU  v.  Dupuy,  52  Ark.  48,  11 
S.  W.  Rep.  964;  Robtm  v.  rvmlinnon,  54  Ark.  229. 15  S.  W.  Rep.  456; 
Penid  Co.  v.  Jttt,  54  Ark.  428,  16  S.  W.  Rep.  120.  Reviewing  these 
decisions.  Judge  Shibas,  in  delivering  the  opinion  of  this  court  in  Appo- 
lo»  V.  Brady,  4  U.  8.  App.  209,  1  C.  C.  A.  299,  49  Fed.  Rep.  403,  said: 
"  These  cases  declare  the  test  to  be,  has  the  party  made  an  absolute  ap- 
propriation of  property  as  a  means  for  raising  a  fund  to  pay  debts,  with- 
out reserving  to  himself  in  good  faith  an  equity  of  redemption  in  the  prop- 
erty conveyed?" 

There  is  in  this  deed  what  the  learned  counsel  for  plaintiff  in  error  not 
inaptly  characterizes  as  "an  apparently  iron-clad  defeasance."  There  is 
nothing  on  the  face  of  the  deed  to  warrant  the  court  in  declaring  this 
defeasance  clause  a  nullity,  or  from  which  the  court,  can  say  it  was  not 
inserted  in  the  instrument  in  good  faith.  Whether  the  mortgagor  enter- 
tained an  honest  hope  or  expectation  of  redeeming  the  property,  or 
whether  the  defeasance  clause  was  inserted  as  a  mere  device  to  evade  the 
statute  on  the  subject  of  assignments  for  the  benefit  of  creditors,  was  a 
question  of  fact  for  the  jury.  For  the  purpose  of  showing  that  it  was  a 
men  device  to'  avoid  the  statute  on  the  subject  of  assignments,  the  pbdn- 
v.6lF.no.ll — 47 
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tifiF  in  error  called  the  maker  of  the  iustrument  as  a  witness,  and  he  t«9> 
tified  that  he  desired  and  expected  to  pay  the  mortgage  deht  and  re- 
deem the  property  inside  of  the  60  days.  That  he  did  not  do  so  cannot 
ajSiect  the  validity  of  the  deed.  A  sufficient  explanation  of  his  failure  to 
do  so,  if  any  is  necessary,  is  found  in  the  attachments  sued  out  by  the 
plaintiff  in  error  and  others  two  days  after  the  execution  of  the  mortgage. 
Attachments  against  merchants  commonly  upset  their  business  plansand 
destroy  their  commercial  credit.  But,  as  we  have  said,  the  question  of 
good  faith  was  one  for  the  jury,  and  it  was  submitted  to  them  under  in- 
structions certainly  as  favorable  to  the  plaintiff  in  error  as  it  had  any 
right  to  ask.     The  deed  is  not  obnoxious  to  the  statute  of  frauds. 

The  objection  that  it  was  not  duly  acknowledged,  if  well  founded  in 
fact,  has  no  force,  because  the  trustee  took  actual  possession  of  the  mort- 
gaged property  upon  the  execution  of  the  deed,  and  continued  in  pos- 
session until  it  was  taken  from  him  under  the  attachment.  Actual  pos- 
session of  mortgaged  chattels  by  the  mortgagee,  before  the  rights  of  third 
parties  have  intervened,  dispenses  with  the  necessity  of  acbaowledging 
the  mortgage.  Wood  v.  Weimar,  104  U.  S.  786;  Hausdt  t.  Eamsoa,  106 
U.  S.  401,  405;  Cameron  v.  Marvin,  26  Kan.  612;  Gredey  t.  Btadiaff 
74  Mo.  S09.     The  judgment  of  the  trial  court  is  affirmed. 


Cincinnati,  S.  &  C.  R.  Go.  v.  Benbiot. 

tOtreuU  Court  qf  AppeaU,  Sixth  CireuU.    Beptataimt  1,  laa.) 

Naas. 

1.  COimAOT*— iHTBRPIlBTATIOir— BbKI^OH  OT  COKfilTIOn. 

It  being  proposed  to  purchase  a  certain  site  for  a  board  of  trade  building  In  Chi- 
cago, subscriptions  tor  that  purpose  were  sought  from  the  owners  of  neighboring 
property,  on  the  theory  that  the  value  thereof  would  be  largely  increased  by  thi 
erection  of  such  a  building.  Defendants  agreed  to  pay  a  certain  sum  in  considera- 
tion of  the  proposal  to  sell  the  site,  and  of  the  probable  inprease  in  valoe  of  the 
neighboring  estates,  "and  the  further  consideration  that  the  said  board  of  trade 
shall  erect  and  complete  said  proposed  building  and  occupy  the  same  for  ita  regu- 
lar sessions  within  two  years  from  January  1, 1881. "  Held,  that  the  latter  condi- 
tion went  to  the  whole  promise,  and  on  a  breach  thereof  no  suit  could  be  maintained 
on  the  contract, 
t.  Same— Quantum  Uiruit. 

Defendant  was  not  liable  under  the  common  counts  on  a  Quantum  meruit,  for  the 
benefit  accruing  to  it  was  incidental  only,  and  ita  liability  was  determined  by  the 
<«ontrBct  alone. 

In  Error  to  the  Circuit  CouiA  of  the  United  States  for  the  Northern 
District  of  Ohio. 

Action  by  John  R.  Bensley  against  the  Cincinnati,  Sandusky  &  Clev^ 
land  Railroad  Company.  Verdict  and  judgment  for  plainti£  Defend* 
•nt  brings  error.     Reversed. 

Statement  by  Bbown,  Circuit  Justice. 

This  was  an  action  to  recover  the  amount  of  a  certain  subscription 
made  by  the  defendant  railroad  company  towards  the  purchase  of  a  lot 
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of  land  in  Chicago,  upon  which  the  board  of  trade  of  that  city  i>roposed 
to  erect  a  building  for  the  transaction  of  its  business.  The  facts  of  the 
case  were  substantially  as  follows: 

In  July,  1880,  the  board  of  trade  being  desirous  of  purchasing  a  new 
location  and  erecting  a  b\iilding,  the  plaintiff,  Bensley,  opened  negotia- 
tions with  the  heirs  of  John  F.  Tracy  for  the  purchase  of  a  part  of  a 
block  of  vacant  ground  39.5  feet  long  by  205  feet  wide,  through  the  mid- 
dle of  which  La  Salle  street  extended.  The  entire  block  was  worth  from 
8150,000  to  $175,000;  the  north  240 feet,  the  proposed  purchase,  being 
worth  from  $110,000  to  $115,(KX>.  For  the  purpose  of  reducing  the 
amount  which  the  board  of  trade  would  have  to  pay,  one  Parker  was 
employed  to  solicit  subscriptions  from  the  owners  of  neighboring  prop- 
erty, which,  it  was  supposed,  would  be  largely  increased  in  value  by  the 
new  location  of  the  board  of  trade.  The  defendant  railroad  company, 
being  interested  in  a  block  of  ground  50  feet  wide  near  the  Tracy  land, 
and  worth  about  840,000,  the  title  to  which  had  been  acquired  and  was 
held  for  it  by  John  S.  Farlow,  its  president,  executed  the  following  con- 
tract: 

"Boston,  December  10,  1880. 

"  Wliereas,  it  is  proposeJ  by  the  executors  and  heirs  qf  the  estate  of  John  F. 
Tracy,  late  of  the  city  of  Erie,  in  the  state  of  Pennsylvania,  to  make  a  sale  to 
the  board  of  trade  of  the  city  of  ChicMgOi  in  the  state  of  Illinois,  of  a  lot  or 
parcel  of  land  in  the  city  of  Chicago,  bounded  on  north  on  Jackson  street  208 
feet,  east  on  Pacific  avenue  215  feet,  south  by  Van  Buren  street  208  feet,  west 
by  Sherman  street  215  feet,  on  which  said  lot  or  parcel  of  land  the  said  board 
of  trade  are  to  erect  a  suitable  building  for  the  transaction  of  the  regular  bus- 
iness of  said  board  of  trade,  and  to  remove  thereto;  and  whereas,  the  erection 
of  said  proposed  building  and  its  occupation  by  said  said  board  of  trade  is 
likely  to  increase  the  value  of  the  near>by  estates  on  Clark  street:  Now,  there- 
fore, in  consideration  of  the  premises,  and  the  further  consideration  that  the 
said  board  of  trade  shall  erect  and  complete  siiid  proposed  building  and  occupy 
the  same  for  its  regular  business  within  two  years  from  January  1, 1881,  we, 
the  undersigned,  owners  in  fee  or  in  trust  of  estates  on  said  Clark  street, 
hereby  agree  each  to  pay  to  said  executor  or  heirs  the  sum  of  five  thousand 
dollars  in  casli  when  said  proposed  building  is  completed  and  occupied  by  said 
board  of  trade,  as  provideid  in  this  agreement. 

"Cincinnati,  Sandvsky  &  Clkveland  Railroad  Co., 

"By  J.  S.  Faklow,  lis  President." 

The  subscription  paper  as  originally  prepared  by  Parker  was  an  uncon- 
ditional one,  providing  for  payment  of  one  half  when  the  contract  should 
be  made  for  the  sale  of  the  land,  and  the  residue  when  the  building  was 
completed  and  occupied;  but  this  Farlow  refused  to  sign.  In  January, 
1881,  Parker  wrote  to  Farlow  asking  for  $1,000  more,  sending  back  the 
original  subscription,  with  a  request  to  make  it  payable,  one  half  when 
contract  of  sale  was  made  by  the  Tracy  heirs  to  the  board  of  trade,  and 
the  residue,  with  interest,  when  the  building  was  completed,  and  also 
requesting  a  change  in  the  provision  as  to  the  time  when  the  building 
should  be  completed.  To  this  Farlow  replied,  saying  that  he  thought 
$1,000  more  would  be  suljscribed,  but  no  change  should  be  made  in  the 
terms  of  the  subscription,  and  again,  in  February,  wrote,  raising  the 
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subscription  to  $6,000;  as  directed  by  his  board  of  directors,  but  mak- 
ing no  alteration  in  the  terms  and  conditions  of  the  original  subscription. 
On  February  18th,  however,  he  wrote  him  again,  consenting  to  make 
his  payment  conditional  upon  the  board  completing  and  occupying  its 
building  within  two  years  from  the  time  of  obtaining  title  to  the  land, 
which  was  being  delayed  by  proceedings  necessary  to  be  taken  to  vacate 
Ia  Salle  street.  On  June  18,  1881,  the  Tracy  heirs  conveyed  to  plain- 
tiff the  land  purchased  for  the  use  of  the  board  of  trade,  and  also  assigned 
to  him  the  subscriptions  made  by  the  neighboring  property  owners,  in- 
cluding that  of  the  defendant.  Owing  to  a  delay  occasioned  by  an  in- 
junction against  the  vacating  of  La  Salle  street,  the  construction  of  the 
building  was  postponed  until  April.  1882,  when  new  plans  were  adopted 
for  a  granite  building,  costing  11,740,000,  in  lieu  of  a  two-story  brick 
building  to  cost  $500,000,  as  originally  contemplated.  The  building 
was  not  completed  and  occupied  by  the  board  of  trade  until  April  29, 
1885.  On  July  27, 1881 ,  defendant  sold  its  lot  for  $75,000,  or  $35,000 
more  than  its  estimated  value  in  1880. 

The  case  was  submitted  to  the  jury  upon  this  state  of  facts,  and  a  ver- 
dict rendered  in  favor  of  the  plaintiff  for  the  full  amount  claimed,  with 
interest,  viz.,  $8,370,  for  which  judgment  was  duly  entered.  To  reverse 
this  judgment  this  \^rit  of  error  was  sued  out.  The  case  was  argued  be- 
fore Mr.  Justice  Brown  and  Circuit  Judge  Taft. 

Bowman  &  Bmmnan,  for  plaintiff'  in  error. 

HesaenmiteUer  &  BemU  and  D.  OcidiveU,  for  defendant  in  error. 

Brown,  Circuit  Justice,  (after  stating  the  facts.)  There  are  two  ques- 
tions involved  in  this  case:  (1 )  Whether  an  action  will  lie  upon  the  ex- 
press contract  of  the  defendant  company  to  contribute  to  the  purchase 
price  of  the  lot.  (2)  Whether,  in  case  such  action  will  not  lie,  the  cir- 
cumstances raise  an  implied  obligation  on  the  part  of  the  defendant  to 
make  a  contribution  proportioned  to  the  benefit  received  by  it  from  the 
location  of  the  board  of  trade  upon  such  lot.  There  was  a  further  ques- 
tion raised  and  passed  upon  by  the  circuit  court  as  to  the  power  of  the 
defendant  to  bind  itself  to  make  this  subscription,  but,  in  the  view  we 
have  taken  of  the  other  questions,  we  do  not  find  it  necessary  to  consider 
this. 

1.  We  find  no  difficulty  in  holding  that  the  action,  so  far  as  it  is  based 
upon  the  express  promise  set  forth  in  the  instrument  of  December  10, 
1880,  and  the  subsequent  modifications  thereof,  cannot  be  maintained. 
This  was  a  promise  to  pay  the  Tracy  heirs  the  sum  of  $5,000,  subse- 
quentiy  raised  to  $6,000,  upon  the  completion  and  occupation  of  the 
board  of  trade  building,  provided  this  take  place  within  two  years  from 
January  1,  1881,  subsequenUy  changed  to  two  years  from  the  time  the 
board  of  trade  should  obtain  title  to  the  lot.  This  was  the  express  con- 
dition upon  which  the  subscription  was  made,  and,  such  condition  not 
having  been  performed,  the  action  will  not  lie  upon  the  promise.  With- 
out going  into  the  niceties  of  the  law  with  regard  to  dependent  and  in- 
dependent covenants,  no  one  who  understands  the  force  of  language  can 
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fail  to  conclude  that  the  defendant  intended  only  to  be  bound  in  case  (he 
building  were  completed  and  occupied  within  the  time  specified.  The 
language  of  the  covenant  is  too  clear  to  a*dmit  of  any  doubt: 

"Now,  tberefore,  in  consideration  of  the  premises,  [viz.,  the  proposition  of 
the  Tracy  heirs  to  sell  the  lot,  and  the  probable  increase  in  the  value  of  the 
neighboring  estates,]  and  the  further  consideration  that  tlie  said  board  of 
trade  shall  erect  and  complete  said  proposed  building  and  occupy  the  same  for 
its  regular  business  within  two  years  from  January  1,  1881,  we,  the  under- 
signed, owners  in  fee  or  in  trust  of  estates  on  said  Clark  street,  hereby  agree, " 
etc. 

The  intention  to  be  bound  only  upon  the  performance  of  this  condi- 
tion is  the  more  manifest  from  the  fact  that  the  directors  of  the  defend- 
ant company  refused  to  sign  the  unconditional  subscription  inclosed  by 
Parker  in  his  letter  of  December  10,  1880,  and  the  subsequent  corre- 
spondence indicates  its  willingness  to  raise  the  amount  to  $6,000,  and  to 
make  it  payable  two  years  from  the  time  the  board  of  trade  should  ob- 
tain title  to  the  lot,  provided  "  there  shall  be  no  unnecessary  delay  in  ob- 
taining the  title."  Indeed,  the  whole  tenor  of  the  correspondence,  as 
well  as  the  contract  itself,  exhibits  the  unwillingness  of  the  defendant  to 
make  its  subscription  unconditional  as  to' time.  It  is  sufficient  to  say 
that  the  condition  evidently  goes  to  the  whole  promise,  and  that  the 
promise  falls  with  the  failure  to  comply  with  such  condition. 

If  any  authority  were  needed  in  support  of  so  plain  a  proposition,  it 
would  be  found  in  the  cases  of  Bank  v.  Hagiier,  1  Pet.  455,  and  in  Der- 
fliott  V.  Jones,  23  How.  231.  The  first  was  an  action  against  the  de- 
fendant upon  a  special  agreement  to  purchase  of  the  plaintiff  certain 
land  in  the  city  of  Washington.  A  time  was  fixed  for  the  performance 
of  the  contract  and  the  payment  of  the  consideration  money.  It  was 
held  that  in  contracts  of  this  description  the  undertakings  of  the  respec- 
tive parties  are  to  be  considered  dependent,  unless  a  contrary  intention 
clearly  appears;  that  if  either  a  vendor  or  vendee  wishes  to  compel  the 
other  to  fulfill  his  contract,  he  must  make  his  part  of  the  agreement 
precedent,  and  cannot  proceed  against  the  other  without  an  actual  per- 
formance of  the  agreement  on  his  part,  or  a  tender  and  refusal.  It  was 
said  by  the  court  that  the  time  fixed  for  performance  is,  at  law,  deemed 
of  the  essence  of  the  contract;  that,  no  part  of  the  consideration  having 
been  paid  on  the  day  named,  the  defendant  had  a  right  to  abandon  his 
contract;  and  that  the  tender  of  a  deed  16  months  thereafter  was  not 
sufficient  to  charge  the  defendant  with  the  payment  of  the  money.  In 
Dermott  v.  Jones,  Id.  220,  the  action  was  upon  a  special  contract  to  build 
a  bouse  by  a, certain  day,  which  was  not  fulfilled;  and  it  was  held  to 
have  been  erroneous  in  the  court  to  instruct  the  jury  to  find  for  the 
plaintiff,  as  the  work  was  not  finished  by  the  appointed  day,  though  it 
was  completed  after  the  time,  with  the  knowledge  and  approbation  of  the 
defendant;  that  by  the  terms  of  the  contract  the  performance  of  the  work 
was  a  condition  precedent  to  the  payment  of  the  money  sued  for;  that, 
the  special  contract  not  having  been  performed  by  the  day  named,  no 
action  would  lie  upon  it;  and  the  case  was  remanded  to  the  circuit  court 
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to  be  tried  upon  the  common  counts  for  work  and  labor  done  and  mate- 
rials furnished.  So  in  the  case  of  Walenmtn  v.  Banks,  144  U.  S.  394, 12 
Sup.  Ct.  Rep.  646,  the  defendant,  by  written  contract,  agreed  that  "at 
any  time  within  twelve  months  from  this  date,  upon  demand  "of  the 
plaintiff's  assignee,  he  would  execute  a  deed  of  an  interest  in  a  certain 
mine;  and  it  was  held  that  this  conveyed  to  the  plaintiff's  assignor  no 
present  interest  in  the  property,  but  only  the  right  to  acquire  such  an 
"interest  within  a  period  of  12  months  from  the  date  of  the  contract;  that 
time  was  of  the  essence  of  such  a  contract;  and  that  a  demand  made 
after  the  expiration  of  12  months  was  of  no  avail  as  foundation  for  the 
suit.     See,  also.  Slater  v.  Enursnn,  19  How.  224.  * 

The  same  construction  was  placed  by  the  supreme  court  of  Illinois  in 
the  case  of  Ogden  v.  Kirhy,  79  111.  555,  upon  a  subscription  to  aid  in  the- 
construction  of  a  railroacl  when  the  road  should  be  completed  and  in 
operation  to  a  certain  place  by  a  certain  time.  So  in  Railroad  Co.  v. 
Boestkr,  15  Iowa,  555,  it  was  held  that  a  condition  in  a  contract  to  aid 
the  construction  of  a  railroad  by  a  subscription,  that  the  road  should  be 
put  under  contract  by  a  certain  time,  was  a  condition  precedent  to  the 
right  of  the  company  to  recover  on  the  contract,  and  that  a  completion 
of  the  road  by  tlie  time  stipulated  in  the  contract,  without  the  letting 
of  the  contract  stipulated  in  the  condition  precedent,  was  not  a  sufficient 
compliance  to  enable  the  company  to  recover. 

Tliere  are  doubtless  cases  in  equity  where  a  contract  has  been  made 
to  purcliase  real  estate  and  to  pay  for  the  same  within  a  certain  time, 
and  the  vendee  has  entered  into  possession,  which  hold  that  time  is  not  to 
be  considered  as  of  the  essence  of  the  contract,  and  that  the  vendee  shall  not 
be  ousted,  or  his  contract  forfeited,  by  reason  of  his  fliilure  to  pay  upon 
the  day  named;  but  these  cases  have  no  application  to  an  action  at  law 
where  the  plaintiff  has  failed  to  perform  a  condition  precedent. 

2.  The  more  imjtortant  and  difficult  question  remains  to  be  considered, 
viz.,  whether  the  facts  in  this  case  raise  an  implied  obligation  on  the  part 
of  the  defendant  to  pay  for  the  benefit  received  by  the  construction  of 
the  building,  irrespective  of  the  written  contract. 

Every  action  upon  a  contract  must  rest  upon  the  foundation  of  a  prom- 
ise, express  or  implied.  If  the  promise  be  express,  and  be  subject  to  a 
condition,  it  can  only  be  enforced  if  the  condition  has  been  fulfilled. 
But  if,  from  the  performance  of  some  act  by  the  defendant,  the  plaintiff 
has  received  and  accepted  a  Wnefit  to  which  he  would  not  otherwise 
have  been  entitled,  he  is  as  much  bound  in  equity  to  pay  for  it  as  if  he 
had  expressly  promised  to  do  so  beforehand.  This  the  law  calls  an  im- 
plied promise  or  obligation.  Thus,  if  a  man  build  a  ho\ase  upon  the 
land  of  another,  with  his  assent,  the  law  raises  an  obligation  on  his  part 
to  pay  its  value,  since  he  has  been  benefited  to  that  extent,  and,  if  he 
did  not  intend  to  pay,  it  was  his  duty  to  forbid  its  construction,  or  at 
least  to  give  notice  that  he  would  not  be  chargeable.  So,  if  he  had  ex- 
pressly contracted  to  i>ay  for  the  house,  provided  it  were  built  in  a  cer- 
tain manner  and  within  a  certain  time,  and  he  accepted  it,  though  It  be 
not  built  in  the  manner  or  within  the  time  limited,  he  is  bound  to  pay 
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its.  value,  not  exceeding  the  contract  price,  less  any  damages  he  may 
have  suffered  by  reason  of  the  failure  of  the  other  party  to  comply  with 
the  exact  conditions  of  his  contract.  Vanderbill  v.  Iron  Works,  25  Wend. 
6G5;  Ladue  v.  Seymour,  24  Wend.  60;  Jewell  v.  Schroepiiel,  4  Cow.  564. 
In  other  words,  the  contract  is  looked  to  to  determine  the  time  and 
manner  in  which  it  is  to  be  performed,  and  also  to  limit  the  amount  of 
the  recovery;  but  the  promise  upon  which  the  plaintiff  recovers  is  not 
the  express  promise  of  the  contract,  since  that  was  not  performed,  but 
the  implied  obligation  arising  from  the  acceptance  of  the  benefit.  We 
know  of  no  case  in  which  it  has  been  held  that  the  contract  can  be 
looked  to  for  the  promise,  since  the  promise  must  be  taken  with  its  ac- 
companying condition. 

Upon  the  other  hand,  if  a  house  be  built  upon  the  lot  of  a  neighbor, 
the  defendant  is  under  no  obligation  to  pay,  though  his  lot  be  thereby 
•{uadrupled  in  value,  since  this  increase  of  value  was  an  incidental  ben- 
efit, to  which  he  was  entitled.  If  the  law  were  otherwise,  every  man  who 
built  a  house  might  assess  his  neighbors  with  the  increased  value  thereby 
given  to  their  property.  As  a  matter  of  fact,  however,  it  is  not  unusual 
lor  neighboring  property  owners  to  agree  to  contribute  to  a  valuable 
improvement  with  a  view  to  the  enhancement  of  tlieir  own  property,  as 
was  done  in  tliis  ckse.  But  such  agreement  is  stridi  juris,  and  the  obli- 
gation of  the  promisor  is  akin  to  that  of  a  guarantor  who  receives  no 
personal  benefit  from  the  performance  of  the  act  for  which  he  agrees  to 
become  responsible;  at  least,  none  to  which  he  would  not  have  been  en- 
titled if  the  promise  had  not  been  made.  In  such  case  the  contract 
cannot  be  looked  to  to  raise  a  promise  to  pay.  That  must  result  from 
the  circumstances  of  the  case.  So  if  A.  promises  to  pay  B.  for  a  house 
to  be  built  upon  the  land  of  C,  provided  it  be  built  within  a  certain 
time,  and  the  house  be  not  completed  within  the  time  named,  it  is  difli- 
cult  to  see  how  A.  could  be  held  liable  in  any  form  of  action,  since  he 
has  received  no  benefit  from  the  subsequent  performance  of  the  contract. 
in  such  case,  however,  if  C.  should  accept  the  house,  he  would  un- 
doubtedly be  bound  to  pay  its  value;  but  if  he  failed  to  do  so,  the 
builder  would  have  no  recourse  but  to  remove  the  house  from  the  land. 
It  was  his  own  folly  to  have  made  so  stringent  a  contract.  This  illus- 
tration ig  practically  covered  by  the  case  of  Slater  v.  Emeinon,  19  How. 
224,  in  which  the  defendant  promised  to  give  a  railway  contractor  his 
note  for  certain  work  to  be  done  for  the  railway,  provided  the  work  were 
completed  by  a  certain  day;  and  it  was  held  that,  as  the  work  was  not 
finished  within  the  stipulated  time,  there  could  be  no  recovery.  The 
rule,  as  we  understand  it,  was  stated  by  Sir  James  Mansfield  in  Cooke 
V.  MunaUme,  1  Bos.  &  P.  (N.  R.)  355,  as  follows: 

"  Where  a  party  declares  on  a  special  contract,  seeking  to  recover  thereon, 
but  fails  in  his  right  so  to  do  altogether,  he  may  recover  on  a  generaf  count, 
if  the  case  be  such  that,  supposing  there  had  t)een  no  special  contract,  be 
might  still  have  recovered  for  money  paid  or  for  work  and  labor  done." 

The  cases  upon  this  point  are  not  numerous,  but  we  think  they  are 
conclusive.     In  the  case  of  Munro  v.  Butt,  8  El.  &  Bl.  738,  the  action 
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».<-  .,\^t  *  v\>ntract  to  complete  certain  Specified  work  on  a  certain  day, 
.. .;  v>  ,v  vivvie  to  the  satisfaction  of  a  surveyor  named,  upon  whose  ap- 
.■.  .:\;  dtju.oHt  was  to  be  made.  The  work  was  not  done  by  the  day 
...i,v.vi,  auvJ  there  was  no  evidence  of  any  certificate  by  the  surveyor, 
r  .-CIV  other  expression  tliat  he  was  satisfied.  It  was  held  that  the 
■.>l,-i  tit;:V  i\>uld  not  recover  upon  the  special  contract,  because  it  had  not 
i>vvu  ivriornied,and  that  there  was  no  such  evidence  of  an  acceptance  of  the 
tiv>usi*>  by  the  owner  as  to  make  him  chargeable  witli  its  value;  It  was 
Tiaid  in  this  case  that  the  mere  fact  of  the  defendant  taking  possession  of 
In*  own  land  on  which  buildings  had  been  erected,  or  repairs  or  altera- 
tions to  buildings  had  been  made,  did  not  afford  an  inference  that  he 
had  dispensed  with  the  conditions  of  the  sjjecial  agreement  under  which 
the  work  was  done,  or  of  a  contract  to  pay  for  the  work  actually  done, 
according  to  measure  and  value-  A  like  ruling  was  made  upon  a  similar 
contract  in  Smith  v.  Brady,  17  N.  Y.  173.  In  Appleby  v.  Myers,  L.  R. 
2  C.  P.  651,  the  plaintifla  contracted  to  erect  certain  machinery  on  the 
defendant's  premises  at  specified  prices  for  a  particular  portion,  and  to 
keep  it  in  repair  for  two  years,  the  price  to  be  paid  upon  the  completion 
of  the  whole.  After  some  portions  of  the  work  had  been  finished  and 
others  were  in  the  course  of  completion,  the  premises,  with  all  the  ma- 
chinery and  materials,  were  destroyed  by  an  accidental  fire.  It  was 
held  that  the  plaintiSs  were  not  entitled  to  sue  in  respect  of  those  por- 
tions of  the  work  which  had  been  completed,  whether  the  materials  used 
had  become  the  property  of  the  defendant  or  not.  The  ruling  was,  in 
substance,  that  the  fire  put  an  end  to  the  contract,  and  that  both  parties 
were  excused  from  its  further  performance.  The  English  law  upon  the 
subject  is  summed  up  in  a  note  to  the  leading  case  of  Cutter  v.  Foicell,  2 
Smith,  Lead.  Cas.  25,  as  follows: 

"But  no  claim  in  the  nature  of  a  quantum  meruit  can  be  founded  upon  a 
special  contract  wi>ich  has  not  been  performed,  unless  the  person  who  has 
the  right  to  insist  upon  tlie  performance  of  tlie  special  contract  has  accepted 
some  benefit  resulting  from  its  partial  performance,  or  the  circumstances  are 
such  as  to  show  In  some  other  way  that  a  new  contract  has  arisen  between 
the  parties." 

The  rule  in  this  country  is  the  same.  Thus,  in  Faxon  v.  Mamfidd,  2 
Mass.  147,  it  was  held  that,  where  the  defendant  undertook  to  erect 
and  finish  a  barn  by  a  day  named,  and  afterwards  left  the  work  unfin- 
ished without  the  consent  and  contrary  to  the  wishes  of  the  owner,  who 
was  obliged  to  procure  other  workmen  at  his  own  expense  to  complete 
the  same,  he  was  entitled  to  recover  nothing.  The  same  rule  was  applied 
in  Olmstead  v.  Beale,  19  Pick.  528,  to  a  case  where  the  plaintiff  agreed  to 
work  for  the  defendant  for  a  definite  period,  'and  voluntarily  left  the  de- 
fendant's service  without  his  consent  before  the  expiration  of  the  term. 
The  most  satisfactory  case,  however,  is  that  of  Railioay  Go.  v.  'JPIiompson, 
24  Kan.  170.  This  was  an  action  upon  certain  bonds  issued  by  the 
city  of  Parsons  in  aid  of  the  construction  of  the  plaintifi''s  road,  and  sub- 
ject to  a  condition  that  the  plaintiff  should  "have  its  road  constructed 
and  in  operation    *    *    *    on  or  before  the  1st  day  of  July,  1878." 
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It  was  held  that  time  was  of  the  essence  of  this  contract,  and  that  the 
failure  of  the  plaintiff  to  complete  the  road  by  the  day  named  was  fatal 
to  a  recovery,  notwithstanding  that  the  road  was  completed  shortly  after 
that,  and  the  city  received  the  benefit  of  it.  In  delivering  the  opinion  of 
the  court,  Mr.  Justice  Bkewku,  now  of  the  supreme  court  of  the  United 
States,  observed: 

"Nor  is  this  a  case  of  part  performance  by  one  party  and  the  acceptance 
by  the  other  of  the  proceeds  of  such  performance.  The  work  dune  by  the 
company  was  upon  its  .own  grounds.  It  owns  the  road  absolutely  and  en- 
tirely. It  has  parted  with  nothing  which  the  city  has  received.  The  city 
has  accepted  and  appropriated  none  of  its  labor  and  none  of  its  materials.  It 
lias  received  the  bienetit  of  the  work  in  no  other  sense  than  every  individual 
io  the  community,  and  in  no  other  way  than  that  of  one  person  benefited 
from  his  neighbor's  improvement  of  his  own  property.  It  does  not  at  all 
parallel  the  case  of  a  party  contracting  to  build  for  another  a  house  upon  the 
latter's  land  by  a  certain  day,  and  only  partially  doing  the  work  by  that  day. 
The  partially  built  house  belongs  to  the  latter.  He  appropriates  the  labor 
and  the  materials  of  the  former.  But  here  the  company  has  parted  with 
nothing,  and  the  city  has  taken  and  owns  nothing,  and  in  such  case  the  con- 
dition must  be  performed,  or  the  contract  does  nut  bind  the  city.  Nothing 
excuses  such  nonperformance.    Both  parties  stand  released. " 

The  language  of  this  opinion  is  plainly  applicable  to  the  case  under 
consideration.  Had  the  defendant  received  a  benefit  from  the  perform- 
ance of  this  contract  to  which  he  would  not  have  been  entitled  bad  the 
contract  not  been  made,  the  result  might  have  been  different;  but,  as  a 
matter  of  fact,  it  received  no  benefit  from  the  erection  of  this  building 
which  did  not  accrue  to  other  owners  of  neighboring  property  who  did 
not  sign  the  contract  or  subscribe  in  aid  of  the  purchase  of  the  lot,  and 
as  to  such  persons  it  would  not  be  claimed  that  a  liability  arises.  Its 
acquiescence  in  the  completion  of  the  building  is  immaterial,  since  it 
had  no  right  to  interfere.  It  is  then  only  upon  the  basis  of  the  special 
contract  to  pay  that  an  action  will  lie,  and,  this  contract  not  having 
been  performed  by  the  plaintiff,  there  can  be  no  recovery. 

There  is  a  class  of  cases  much  relied  upon  by  the  plaintiff,  wherein 
the  courts  have  sustained  actions  by  members  of  a  famil}'  against  the 
head  of  the  family  for  services  performed  which  the  law  presumed  to 
have  been  gratuitous,  and  have  allowed  the  contract  to  be  given  in  evi- 
dence to  rebuf  such  presumption.  In  these  cases,  however,  the  contract 
was  fully  performed  by  the  plaintiff,  and  the  only  difficulty  that  lay  in 
the  way  was  in  the  enforcement  of  the  promise  as  made  by  the  defend- 
ant, and  it  was  held  that  the  plaintiff  could  recover  for  his  labor.  Thus, 
in  Stone  v.  SUme,  43  Vt.  180,  the  plaintiff  and  defendant  entered  into  a 
parol  agreement  by  which  the  plaintiff  was  to  work  for  the  defendant  on 
his  farm,  and  the  defendant  was  to  deed  the  plaintiff  one  half  the  farm. 
It  was  held  that,  though  the  promise  to  give  the  deed  was  within  the 
statute  of  frauds,  an  action  would  lie  upon  the  common  counts  for  the 
labor,  upon  the  ground  that  the  plaintiff  had  performed  his  contract, 
and  it  had  inured  to  the  benefit  of  the  defendant.  So  in  McOarvy  v. 
Roods,  73  Iowa,  363,  35  N.  W.  Rep.  488.  it  was  held  that  no  recovery 
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could  be  had  by  a  daughter  against  her  mother's  administrator  for  the 
maintenance  of  her  mother,  who  was  aged  and  infirm  for  some  years 
prior  to  her  death,  in  the  absence  of  an  express  promise  on  the  part  of 
the  mother  to  pay  for  such  maintenance;  but  that  where  there  were  such 
facts  and  circumstances  as  would  satisfy  the  jury  that  the  services  were 
rendered  in  the  exjiectation  on  the  part  of  the  mother  of  paying  compen- 
sation, an  express  promise  was  not  necessary.  There  was  a  promise  to 
pay  for  similar  services  in  EUu  v,  Oary,  74  Wis.  176,  42  N.  W.  Rep. 
252,  but  the  promise  to  pay  was  within  the  statute  of  frauds  as  to  a  por- 
tion of  it,  and  it  was  held  that,  as  the  services  had  been  performed  un- 
der a  promise  to  pay,  the  court  would  enforce  the  promise  as  one  to  pay 
in  money.  The  promise  was  held  to  be  operative,  not  as  a  contract, 
bat  to  rebut  the  presumption  that  the  plaintiff  rendered  the  services  in 
iquestion  gratuitously.  See.  also,  Wallace  v.  Long,  105  Ind.  522,  5  N.  E. 
Rep.  666;  SAa?w  v.  Smith,  37  Kan.  55,  14  Pac.  Rep.  477. 

It  is  obvious,  however,  that  these  cases  have  no  application  where  the 
plaintiff  has  failed  to  perform  the  (K>ntract  on  his  part,  and  the  defend- 
ant has  received  no  benefit  from  its  subsequent  performance  to  which  it 
would  not  have  been  otherwise  entitled. 

The  facts  shown  in  this  case — that  the  defendant  sold  its  property  within 
a  few  months  after  the  contract  was  signed,  and  very  shortly  after  it  be- 
came known  that  the  boiard  of  trade  had  purchased  of  the  Tracy  heirs 
for  a  sum  very  largely  in  excess  of  its  previous  value,  (an  enhancement 
of  price  undoubtedly  due  to  the  proposed  relocation  of  the  board  of 
trade  building) — are  such  as  to  appeal  strongly  to  the  generosity  of  the 
defendant;  but,  if  any  Obligation  be  thereby  created,  it  is  not  one  which 
a  court  of  law  can  enforce.  The  defendant  is  entitled  to  stand  upon  the 
letter  of  its  contract,  and  we  are  of  opinion  the  action  cannot  be  main- 
tained. 

The  verdict  and  judgment  of  the  court  below  must  therefore  be  set 
aside,  and  the  case  remanded  for  further  proceedings  in  conformity  with 
this  opinion. 
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In  re  Friedrich. 
(Circuit  Court,  D.  WMhington,  N.  D.    August  9,  1892.^ 

1.  CossTiTrrioNAi,  Law— Dub  Pbocess— MoDirTnso  Verdict. 

Coder  an  indictment  tor  murder  in  the  4rst  degree,  a  verdict  was  returned  of 
"guilty  as  charged."  The  prisoner  was  accordingly  sentenced  to  death,  but  the 
state  supreme  court,  considering  the  evidence  insufficient  to  show  murder  in  the 
first  degree,  reversed  the  judgment,  and  remanded  the  case,  with  directions  to  al- 
low the  verdict  to  stand,  and  enter  a  new  judgment,  adjudging  the  prisoner  guilty 
of  murder  in  the  second  degree,  which  was  done.  Held,  that  this  second  judg- 
ment was  void,  for  it  was  the  jury's  province  to  det*!rmine  the  degree  of  the  crime, 
and  the  prisoner's  confinement  thereunder  was  without  due  process  of  law,  and  in 
violation  of  the  fourteenth  amendment  to  the  constitatioo  of  the  United  States. 

9.  Same.  . 

The  action  of  the  supreme  court  was  not  warranted  by  Hill's  Code  Wash,  {  1429, 
which  gives  it  authority  to  "affirm,  reverse,  or  modify  any  judgment  or  order  ap- 
pealed from, "  and-to  "direct  the  proper  judgment  or  order  to  be  entered, "  for  these 
are  merely  the  powers  usually  possessed  by  appellate  courts. 

8.  Habeas  Corpds — Conviction  bt  State  Court. 

The  prisoner  was  not,  however,  entitled  to  be  released  by  a  federal  court  on  hor 
bais  cirrtms,  for  the  trial  court  bad  complete  Jurisdiction  of  the  person  and  the 
crime,  and  he  could  appeal  from  the  void  judgment  to  the  state  supreme  oourL  and 
there  present  the  question  involved,  and,  if  relief  were  then  denied,  be  would  be 
entitled  to  a  writ  of  error  from  the  supreme  court  of  the  United  States. 

4.  Criminal  Law— "Verdkjt"  and  "Jcdoment"  Defines. 

That  which  legally  differentiates  a  "verdict"  from  a  "judgment"  or  "sentence" 
is  found  in  the  fact  that  the  former  ascertains  the  guilt  of  the  accused,  while  the 
Utter  designates  the  action  of  the  court  in  declaring  the  consequences  to  the  con- 
vict of  the  fact  thus  ascertained. 

Petition  for  writ  of  habeas  corpus.     Denied. 

W.  B.  Tyler,  for  petitioner. 

James  A.  Haigkt,  Asst.  Atty.  Gen.,  for  the  State. 

Hanford,  District  Judge.  Albert  Friedrich  petitions  for  a  writ  of 
habeas  corpus,  ou  the  following  grounds:  A  valid  indictment,  charging 
him  with  the  crime  of  murder  in  the  first  degree,  was  found  by  a  lawful 
grand  jury,  an<l  duly  presented  to  the  superior  court  of  the  state  of  Wash- 
ington for  the  county  of  King.  After  arraignment  and  a  ^lea  of  not  guilty, 
he  was  upon  said  indictment  tried  in  said  court,  with  the  result  that  the 
jury  brought  in  a  verdict  finding  him  "guilty  as  cliarged  in  the  indict- 
ment." He  was  thereupon  sentenced  to  suffer  the  legal  penalty  for  said 
crime,  which  is  death.  Upon  a  review  of  his  case,  the  supreme  court 
of  the  state  considered  the  evidence  insufficient  to  warrant  a  conviction 
of  the  crime  of  murder  in  the  first  degree,  and  on  that  ground  reversed 
the  judgment  of  the  superior  court;  but  instead  of  setting  the  verdict 
aside,  or  ordering  the  superior  court  to  do  so.  the  supreme  court  ordered 
that  said  verdict  stand,  and  remanded  the  case  to  the  superior  court, 
with  in.structions  to  enter  a  new  judgment  against  the  petitioner,  adjudg- 
ing him  to  be  guilty  of  murder  in  the  second  degree,  and  to  proceed 
thereon  in  accordance  with  law.  29  Pac.  Rep.  1055.  In  obedience  to^ 
such  instructions,  t!je  superior  court  did  adjudge  the  petitioner  to  be 
guilty  of  murder  in  the  second  degree,  and  sentenced  him  therefor  to  bfr 
punished  by  imprisonment  at  hard  labor  in  the  state  penitentiary  for  a 
period  of  20  years,  and  in  pursuance  of  that  sentence  he  is  now  incaH«r- 
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ftted  in  said  penitentiary.  The  petitioner  claims  that  this  last  judgment 
is  not  merely  voidable,  because  erroneous  or  irregular,  but  that,  upon 
the  face  of  the  record,  it  is  manifestly  void,  and  therefore  his  present  im- 
prisonment is  without  due  process  of  law,  and  in  violation  of  the  four- 
teenth amendment  of  the  constitution  of  the  United  States.  The  state 
has  appeared  by  the  assistant  attorney  general,  and,  while  admitting  the 
facts  above  recited,  resists  the  application,  denying  that  this  court  has 
any  jurisdiction  or  authority  to  order  the  release  of  the  petitioner  from 
custody,  and  denying  the  unlawfulness  of  his  imprisonment. 

No  person  charged  with  an  offense  against  the  laws  ofthis  state  can  be 
punished  for  such  offense,  unless  he  shall  have  been  duly  and  legally  con- 
victed thereof  in  a  court  of  competent  jurisdiction;  and  no  person  indicted 
for  an  offense  can  be  convicted  thereof  otherwise  than  by  confession  of  his 
guilt  in  open  court,  or  by  the  verdict  of  a  jury  accepted  and  recorded  in 
open  court.  2  Hill's  Code,  §§  1364,  1369.  In  a  case  wherein  a  person  is 
accused  of  a  crime  like  that  of  murder  in  the  first  degree,  which  neces- 
sarily includes  other  crimes  of  lesser  magnitude,  a  question  as  to  the 
grade  of  the  offense  or  degree  of  guilt  must  necessarily  arise  whenever  the 
accused  shall  have  been  found  to  havecommitted  the  guilty  act  charged. 
This  subordinate  question  is  one  of  mixed  law  and  fact.  Obviously, 
therefore,  it  is  for  the  jury  to  decide.  An  indictment  is  sufficient  to 
support  a  judgment  for  any  grade  of  offense  necessarily  included  within 
the  principal  crime  charged.  The  office  of  an  indictment,  however,  is 
to  raise  an  issue.  A  pleading  which  clearly  and  distinctly  alleges  all  the 
facts  essential  to  constitute  the  lesser  offenses  included  within  the  highest 
suffices  to  tender  an  issue  as  to  each  fact,  and  as  to  each  offense;  but  a 
plea  of  guilty,  or  a  verdict  in  a  cause,  is  determinative,  and,  to  be  of 
any  virtue  or  validity,  must  be  certain  and  actually  decisive  of  every 
question  in  issue.  A  verdict  which  lacks  the  quality  of  certainty  will 
not  support  a  judgment.  Hayne,  New  Trial  &  App.  p.  706,  §  235; 
Meeker  v.  Garddia,  1  Wash.  St.  148,  28  Pac.  Rep.  837;  TMinber  Co.  v. 
Blandiard,  1  Wash.  St.  234,  23  Pac.  Rep.'  839.  A  verdict  or  plea  of 
guilty  of  murder  in  the  first  d^ree,  and  guilty  of  murder  in  the  second 
degree,  and  guilty  of  each  lesser  included  crime,  down  to  simple  assault, 
if  such  a  thing  can  be  imagined,  could  not  serve  to  guide,  much  less 
control,  the  court  in  rendering  the  final  judgment.  The  judgment  in  a 
case  wherein  such  a  verdict  or  plea  had  been  received,  whether  inflict- 
ing as  punishment  a  merely  nominal  fine,  imprisonment,  or  the  death 
penalty,  would  not  be  founded  upon  the  plea  or  finding  of  a  jury,  but 
upon  the  opinion  of  the  judge  as  to  the  facts  of  the  case  disclosed  by  the 
evidence.  Now,  as  shown  by  the  above  references  to  the  Code,  the  laws 
of  this  state  do  not  admit  of  a  judgment  in  a  criminal  case  adverse  to  the 
defendant,  upon  any  such  a  basis.  A  plea  or  verdict  of  guilty  of  a  par- 
ticular crime  is  in  every  case  an  indispensable  prerequisite  to  the  inflic- 
tion of  punishment  under  color  of  law,  for  any  crime  cognizable  in  the 
courts  of  record  of  this  state.  The  petitioner  has  not*  by  a  voluntary 
plea  or  confession  in  open  court,  authorized  the  superior  court  to  render 
any  judgment  ag&inst  him.  But  one  verdict  has  been  returned;  that  is, 
a.  general  verdict,  the  legal  meaning  and  effect  of  which  is  to  declare  the 
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petitioner  guilty  of  the  crime  of  murder  in  the  first  degree.  Kennedy 
V.  People,  39  N.  Y.  245;  State  v.  Matrassey,  47  Mo.  295;  limmerman 
V.  Tcrriiory,  3  Wash.  T.  445,  17  Pac.  Rep.  624.  For  that  crime  the 
law  condemns  the  petitioner  to  suffer  death,  and  does  not  authorize  the 
court  to  imprison  him  in  a  penitentiary,  or  to  subject  him  to  any  other 
punishment,  except  in  an  incidental  way.  The  power  to  commute  the 
punishment  for  said  crimp  to  imprisonment  is  committed  to  the  gov- 
emor,  and  is  not  vested  in  the  courts  of  this  state.  There  is  therefore 
no  law  giving  color  of  authority  to  the  superior  court  of  King  county  to 
sentence  the  petitioner  to  be  punished  by  imprisonment  upon  the  verdict 
rendered  by  the  jury  in  his  case. 

The  several  propositions  above  stated  are  not  directly  controverted  by 
the  supreme  court  in  its  opinion  in  this  case.  The  only  authority 
claimed  for  the  disposition  of  the  case,  made  by  its  decision  and  judg- 
ment, is  found  in  section  1429  of  Hill's  Code,  which  provides  that  "the 
supreme  court  may  affirm,  reverse,  or  modify  any  judgment  or  order  ap- 
pealed from,  and  may  direct  the  proper  judgment  or  order  to  be  entered, 
or  direct  a  new  trial  or  further  proceedings  to  be  had."  State  v.  Freidrkh, 
(Wash.)  29  Pac.  Rep.  1061.  This  law  does  not,  in  terms,  nor  by  im- 
plication, give  any  power  not  usually  possessed  by  appellate  tribunals. 
Power  to  modify  a  judgment  or  to  direct  a  proper  judgment  is  given;  and. 
power  to  order  a  new  trial  of  a  cause,  whereby  the  verdict  of  a  jury  may 
be  annulled,  is  given.  But  to  the  word  "judgment" in  this  statute  must 
be  given  its  true  legal  and  accurate  definition.  It  does  not  stand  as  a 
synonym  for  the  word  "verdict."  In  the  case  of  Com.  v.  Lochcood,  109 
Mass.  323,  the  opinion  of  the  court,  by  Mr.  Justice  Gray,  gives  an  ad- 
mirable definition,  and  shows  the  distinction  between  the  terms  "convic- 
tion" and  "judgment."     He  says: 

'  "The  ordinary  legal  meaning  of  '  conviction,'  when  used  to  designate  a  par- 
ticular stage  of  a  criminal  prosecution  triable  by  a  jury,  is  the  confession  of 
the  accused  in  open  court,  or  the  verdict  returned  against  him  by  the  jury, 
which  ascertains  and  publishes  the  fact  of  hia  gaih;  while  'judgment'  or 
'sentence'  is  tlie  appropriate  word  to  denote  the  action  of  the  court  before 
which  the  trial  is  had.  declaring  the  consequences  to  the  convict  of  the  fact 
thus  ascertained." 

And  the  learned  justice  then  proceeds,  by  a  logical  and  profound  argu- 
ment fortified  by  quotations  from  Blackstone,  to  prove  the  absolute  truth 
and  accuracy  of  this  definition .  The  constitution  of  this  state  is  radical  in 
the  provisions  it  contains  designed  to  restrain  the  judges  from  attempting 
to  influence  juries  in  the  decision  of  questions  of  fact.  This  should  be 
taken  into  consideration  in  giving  a  construction  to  the  Statute,  and  pre- 
cludes the  idea  that  the  legislature  could  have  intended  to  authorize  the 
court  to  modify  a  verdict,  even  if  the  language  used  did  not  plainly  limit 
the  power  of  the  supreme  court,  so  that  its  determination  of  the  cause 
should  only  affect  directly  that  part  of  the  proceedings  which,  under  a 
system  6f  jurisprudence  including  jury  trials,  is  properly  within  the  con- 
trol of  the  court. 

These  considerations  lead  me  to  the  conclusion  that  the  imprisonment 
of  the  petitioner  ia  without  due  process  of  law,  and  in  violation, of  the 
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fourteenth  amenilment  to  the  constitution  of  the  United.  States.  But, 
on  the  other  hand,  by  his  own  sliowing,  the  petitioner  is  presumably 
guilty  of  the  intentional  killing  of  a  human  being,  with  malice;  the 
supreme  court  of  the  state  being  of  the  opinion  that  the  verdict  of  the 
jury  is  to  that  extent  sustained  by  the  evidence;  and,  by  existing  laws 
of  this  state,  he  is  subject  to  punishment  therefor,  and  not  entitled  to 
be  set  at  liberty,  nor  to  be  by  this  court  shielded  from  punishment. 
His  imprisonment  under  the  sentence  passed  lipon  him  is  no  more  un- 
lawful than  his  discharge  would  be.  Inasmuch  as  the  petitioner  has 
been  regularly  tried  and  sentenced  in  a  court  having  complete  juris- 
diction of  the  crime,  the  prisoner,  and  the  case,  whose  error  in  not  pro- 
ceeding regularly,  under  the  general  laws  of  the  state,  can  be  corrected 
upon  a  review  of  the  case  in  the  supreme  court  of  the  United  States 
by  a  writ  of  error,  without  doing  injustice  to  either  the  prisoner  or  the 
people.  I  do  not  consider  that  this  court  ought  to  lean  in  his  favor,  in 
the  exercise  of  discretionary  powers,  to  the  extent  of  delivering  him 
from  punishment  for  a  crime  whereof  he  has  been  Icfiall}'  indicted  and 
not  acquitted.  The  industry  of  counsel  has  been  productive  of  the  pres- 
entation upon  the  argument  of  an  array  of  authorities  in  which  the 
principles  and  rules  governing  the  case  are  set  forth  and  expounded. 
I  will  not  prolong  this  opinion  to  the  extent  neccssafy  to  review  or 
comment  upon  them  in  detail.  It  is  sufficient  to  say  in  general  that 
the  authorities  cited  in  behalf  of  the  petitioner  fully  sustain  the  prop- 
osition that  any  person  who,  within  the  territorial  limits  of  the  juris- 
diction of  the  United  States  government,  is  deprived  of  liberty,  either 
without  color  of  legal  authoritj',  or  because  of  an  act  done  in  the 
execution  or  attempted  execution  of  a  law  of  the  United  States,  or 
by  the  execution  of  a  pretended  Jaw  which  is  contrary  to  the  consti- 
tution of  the  United  States,  or  of  a  valid  law  which  by  application  to 
his  particular  case  becomes  in  its  operation  and  effect,  in  that  in- 
stance, violative  of  any  constitutional  provision,  or  by  an  attempt  to 
enforce  a  valid  law  by  proceeding  otherwise  than  according  to  consti- 
tutional and  lawful  methods,  may  invoke  the  power  of  a  national  court 
to  secure  the  equal  protection  of  the  laws  and  his  liberty,  if  he  is  not  by 
the  law  of  the  land  subject  to  further  restraint.  But  no  precedent  has 
been  cited  for  the  discharge  from  the  custody  of  state  officers  of  a  per- 
son lawfull}-  indicted  under  a  valid  law  for  a  crime  which  is  bad  in  itself, 
without  an  acquittal  upon  a  lawful  trial,  when  there  appears  to  be  a  law- 
fully organized  court  having  jurisdiction  to  try  him,  and  there  is  no  im- 
pediment to  a  lawful  trial  and  determination  of  the  case,  other  than  in- 
formal and  void  proceedings  of  the  court.  In  Re  Medley,  134  U.  S. 
160,  10  Sup.  Ct.  Rep.  384,  the  decision  of  the  supreme  court  is  to  the 
efl'ect  that  a  convict  in  custody  under  a  void  judgment  of  a  state  court, 
and  entitled  to  be  released  therefrom,  should  not  be  set  at  liberty,  if, 
under  any  existing  law  of  the  state,  there  could  be  further  proceedings 
in  his  case.  I  am  unable  to  agree  with  the  petitioner's  counsel  in  the 
opinion  expressed,  that  the  petitioner  will  be  unable  to  obtain  a  writ  of 
error  from  the  supreme  court  of  the  United  States.  While  it  is  true  that 
the  supreme  court  of  the  state  has  not  as  yet  passed  upon  any  federal 
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question  in  the  case,  it  may  be  required  to  do  so.  The  snpremo  court 
of  the  state  has  already  entertained  two  appeals  in  this  case,  and  has  re- 
▼eiaed  the  judgments  against  him  giren  after  two  successive  trials,  (26 
Pac.  Rep.  976,  and  29  Pac.  Rep.  1055;)  and  the  law  gires  him  the  right 
to  appeal  to  that  court  again,  and  ask  for  a  reversal  of  the  judgment  of 
which  he  now  complains,  on  the  identical  grounds  upon  which  he  is  in 
this  court  asking  for  a  writ  of  haheaa  corpus.  If  the  court,  on  considera- 
tion of  such  appeal,  should  adhere  to  the  opinion  which  it  has  heretofore 
given,  he  will  then  be  clearly  entitled  to  a  writ  of  error  from  the  supreme 
court  of  the  United  States.  Having  that  remedy,  it  would  not  be  right 
to  grant  him  a  writ  of  habea»  corput.  Ex  parte  Bigdoio,  113  U.  S.  328,  5 
Sup.  Ct.  Rep.  542;  Ai  re  Wood,  140  U.  S.  278,  11  Sup.  Ct.  Rep.  738; 
Et  parte  Vbich,  43  Fed.  Rep.  661. 
The  application  for  the  writ  is  refused. 


UsxTED  States  Credit  System  Co.  v.  Ahbricait  Inoxmhitt  CSo. 

(Cireutt  Court  H.  D.  lUtnott.    April  18, 189S.) 

Patbhts  >ob  IimimoK— Ikteittioh— Ocbt  ImtmAKoa.  ' 

Letter*  patent  No.  46&,185,  issued  December  38,  1891,  to  Lerl  UAjbaniii.  for 
■means  for  secoring  against  excessive  losses  hj  bad  debts, "  being:  a  pl*n  of  Insnr- 
■aee  against  loaaes  from  bad  debts  baaed  on  estimates  of  the  different  peroentages 
of  loss  in  different  lines  of  business,  and  providioK  forms  for  ruling  paper,  vnU^ 
spaces  for  entering  various  details  of  the  Insurance  transaction,  are  void  lor  want 
M  invention. 

In  Equity.  Action  by  the  United  States  Credit  Company  for  in- 
fringement of  patent,  originally  brought  against  one  Langsdorf,  and, 
upon  intervention,  the  American  Indemnity  Company  was  made  de- 
fendatit.     Heard  on  demurrer  to  bill. 

The  amended  bill  of  complaint  alleges  that  the  complainant  is  a  New 
Jersey  corporation;  that,  prior  to  the  date  of  the  patented  invention 
hereinafter  referred  to,  no  particular  system  or  means  of  insuring  busi- 
ness men  against  loss  from  bad  debts  was  known  or  used;  that  prior  to 
the  6th  day  of  January,  1891,  one  Levi  Maybaum,  of  Newark,  N. 
J.,  wae  the  original  and  first  inventor,  contriver,  and  discoverer  of  a  new, 
useful,  and  practical  system  or  method  of  insuring  business  men  against 
excessive  losses  from  bad  debts,  and  that  he  was  the  discoverer  and 
inventor  of  a  certain  new  and  useful  means  for  carrying  said  new  and 
useful  system  or  method  into  practice;  that  attached  to  the  bill  of  com- 
plaint is  a  copy  of  the  patent,  in  which  said  Levi  Maybaum  sets  forth 
his  daim  for  a  patent,  the  substance  of  which  is  as  follows: 

"By  a  careful  observation  of  statistics  and  of  other  sources  of  Information, 
I  have  ascertained  that  the  average  losses  due  to  bad  debts  vary  in  different 
lines  of  business,  and  I  have  compiled  tables  showing  what  the  average  per^ 
eentage  of  losses  In  all  of  the  principal  lines  or  classes  of  business  are  and 
have  been  for  a  series  of  years.  I  have  also  ascertained  that  in  those  lines  of 
bnsiness  in  which  there  is  a  large  percentage  of  average  loss  there  is  also  a 
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larger  percentage  of  average- profit,  and  that,  therefore,  on  the  average,  per- 
sons transacting  any  given  line  or  class  of  business,  can  afford  to  make  losses 
to  the  amount  of  the  average  percentage  of  their  class,  without  danger  of  too 
great  a  reduction  of  the  profits  of  their  business.  My  invention  or  art  and 
method  of  guarantying  credits  is  based  upon  the  ascertainment  of  these  facta, 
and,  for  the  purpose  of  practicing  ray  invention,  I  have  prepared  or  compiled 
tables  in  which  *>11  kinds  of  business  are  classi&ed,  and  the  average  rate  or 
percentage  of  loss  in  each  ascertained,  from  which  can  be  readily  dttermined 
what  amount  of  loss  in  any  given  class  of  business  would  be  a  loss  in  excess 
of  the  average  usually  sustained  from  bad  debts  in  tliat  class,  and  what, 
therefore,  would  be  an  amount  of  loss  which  a  person  in  that  business  cannot 
afford  to  make  without  impairing  the  average  profits  normally  due  in  thAt 
class;  and  I  have  invented  a  sheet,  page,  or  form  for  entering  ihe  details  of 
such  transaction,  forms  of  which  are  shown  in  Figs.  1  and  2,  respectively. 
Heretofore  it  has,  of  course,  been  common  for  persons  to  obtain  guaranties 
or  security  for  individual  doubtful  debts  due  from  certain  customers,  or  to 
require,  in  the  case  of  any  given  customer,  before  dealing  with  him,  that 
purchases  by  that  customer  should  be  guarantied.  Such  a  course  cannot, 
however,  be  generally  adopted,  as  it  would  involve  the  obtaining  of  separate 
guaranties  for  each  individual  debt  or  eacli  individual  debtor.  It  is  also  not 
feasible  to  guaranty  persons  in  business  against  any  loss  whatever  from  bad 
debts,  or  to  guaranty  against  all  losses  from  any  and  all  customers  generally, 
as  such  a  mode  of  practicing  the  business  of  guarantying  would  induce  reck- 
lessness on  the  part  of  the  person  guarantied  in  giving  a  credit." 

The  statement  goes  on  to  give  the  mode  or  manner  of  practicing  the  art, 
how  to  arrive  at  the  proper  percentage  of  ]oss,  and  explaining  the  sheets 
of  ruled  paper  contained  therein,  which  are  marked  "Sheet  No,  1"  and 
"Sheet  No.  2."  It  states,  in  substance,  that  he  provides  separate 
spaces  for  entering  the  details  of  the  transaction  of  insurance;  for  in- 
stance, a  space  for  the  name  of  the  assurer,  another  one  for  the  name 
of  the  assured,  another  for  the  per  cent,  or  amount  beyond  which  losses 
are  gunrnntied  against,  etc.  The  claim  for  which  l^e  desires  to  isecure 
letters  patent  is  as  follows: 

"What  I  claim,  and  desire  to  secure  by  letters  patent,  is  (1)  the  means  for 
securing  mercliants  and  others  from  excessive  losses  by  bad  debts,  which  con- 
sist of  a  sheet  provided  with  separate  spaces  and  suitable  headings,  substan- 
tially as  described,  for  the  name  of  the  assurer,  the  name  of  the  assured,  the 
percentage  or  amount  beyond  which  assurance  is  given,  the  class  or  classes 
of  persons,  as  to  rating,  capital,  or  otherwise,  in  respect  to  whom  said  losses 
are  guarantied  against,  and  the  percentage  of  said  capital  or  the  amount  which 
said  losses  must  not  exceed.  (2)  The  means  for  securing  merchants  and  oth- 
ers from  excessive  losses  by  bad  debts,  which  consist  of  a  sheet  bearing  the 
name  of  the  assurer,  and  provided  with  separate  spaces  and  suitable  headings, 
substantially  as  described,  for  the  name  of  the  assured,  the  percentage  or 
amount  beyond  which  assurance  is  given,  the  class  or  classes  of  persons,  as 
to  rating,  capital,  or  otherwise,  in  r«;8pect  to  whom  said  losses  are  guarantied 
against.  (3)  The  means  for  securing  merchants  and  others  from  excessive 
losses  by  bad  debts,  which  consist  of  a  sheet  provided  with  separate  spaces 
and  suitable  headings,  substantially  as  described,  for  the  name  of  the  as- 
sured, the  percentage  or  amount  beyond  which  assurance  is  given,  the  class 
or  classes  of  persons,  as  to  rating,  capital,  or  otherwise,  in  respect  to  whom 
said  losses  are  guarantied  against,  in  conjunction  with  a  register  for  details 
of  the  transaction  adapted  to  disclose  the  amount  of  loss  sustained,  substan- 
tially as  described." 
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The  drawings  or  sheets  attadied  to  thQ  patent  are  as  follows: 

FIG.  1. 
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The  bin  further  allies  that  the  defendant  is  infHn^ng  said  patent, 
and  asks  for  an  injunction  and  damages.  The  defendant  demurred  to 
the  complainant's  bill. 

Lyaander  HUl,  for  plaintiff. 

JoAn  M.  Thatcher  and  DaviM,  KtHogg  &  Severance,  for  defendant. 

Blodqett,  District  Judge,  (orally.')  I  cannot  see  any  ground  on 
which  to  sustain  this  patent.  It  is  void  for  want  of  invention.  The 
guarantying  of  men's  financial  ability  to  pay  is  not  an  invention  of  the 
complainant.  Nearly  all  forms  of  guarantying  or  insuring  have  been 
in  existence  for  many  years,  notably  fidelity,  casualty,  fire,  lightning, 
and  other  forms  of  insurance,  all  of  which  are  based  upon  averages  ob- 
tained from  practical  experience.  It  required  no  inventive  genius  to 
form  and  plan  the  insurance  on  this  basis.  One  is  not  entitled  to  a  pat- 
ent for  a  plan  or  method  of  business  which  only  requires  good  judgment 
and  foresight.  In  this  case  ordinary  business  judgment  would  suggest 
this  system  of  guarantying.  Again,  the  means  for  securing  merchants 
and  others  against  excessive  losses  is  stated  to  consist  of  a  sheet  of  pa- 
per containing  ruled  lines  and  certain  tabulated  information  or  statistics. 
It  is  evident  that  the  means  for  securing  the  merchant  is  by  virtue  of 
a  contract  or  agreement  whereby  the  assured  guaranties  the  merchant 
against  loss.  The  arrangement  of  a  sheet  of  paper  with  ruled  lines  iar 
tabulating  information  is  not  new.  That  statistics  and  various  kinds  of 
information  have  always  been  tabulat«d  in  a  similar  manner  is  a  matter 
of  general  knowledge.  I  do  not  intend  to  decide  that  a  man  may  not 
have  a  patent  for  a  mode  of  keeping  accounts,  or  for  a  form  of  tabulating 
amounts  or  statistics;  but  am  clearly  of  opinion  that  this  patent  cannot 
be  construed  to  cover  a  business  principle  such  as  a  law  of  averages, 
which  seems  to  have  been  the  purpose  of  the  specifications  in  this  pa& 
eat. 

After  the  foregoing  opinion  was  delivered,  and  before  any  foruuU  oitta 
was  entered,  the  complainant  dismissed  its  bill  of  complaint. 


Henzel  v.  California  Electkical  Woeks. 

(CMrwitt  Court  qf  Appeal*,  Nimh  Ctrcutt.    Jaly  18, 1898.) 

1.  PATiim  io»  iMTBHTioira— CostTBDonoii  OF  Cxjoit— EuoTBio-IiiOHTiHe  Oia-Bvut 

BBS. 

In  letters  patent  No.  880,500,  iasned  July  87, 1888,  to  Ooorge  F.  Piakbaai,  ••  ••- 
•igneo  o(  Jacob  P.  Tirrell,  the  claim  U  for,  "In  an  electric-Tighting  gas-bamar,  a 
magnet  for  tnrning  the  gas  cock  br  one  eleotiio  Impnlae,  oomblned  with  a  flziad 
■le&rode,  a',  and  •  movable  electroda,  &,  normally  in  oontaot,  and  meohanlam  oon- 
Bootlng  tn«  armature  witb  the  movable  electrode,  to  break  the  contact  between  a' 
and  €f  the  instant  after  the  gas  is  turned  on,  and  oreate  a  spark  for  ignition,  sub- 
stantially as  desoribed.  *  In  the  drawings,  a'  designated  a  platinum  point  en  the 
fixed  arm,  and  &  a  small  bent  arm  normailj  in  contact  with  the  fixed  electrode. 
Meld,  that  the  word  "electrode"  generally,  and  especially  as  nsed  in  the  patent. 
Bieans  the  platinum  or  other  metal  points  constituting  the  polea  of  the  ttlrmilk  is 
fed.  Bep.  iZi,  afflrmad. 
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t,  SAm— Isnti^oEMsm. 

The  mechanism  being'  otherwise  substantially  the  same,  the  fact  tliat  defendant's 
apparatus  has  a  horizontal  armature,  which  moves  in  a  vertical  direction,  while  the 
patented  apparatus  has  a  vertical  armature,  which  moves  in  a  horizontal  direction, 
does  not  prevent  infringement.    48  Fed.  Rep.  3*5,  afBrmed. 

&  Samb — Past  iNFUHOiMiiNn— Eqditt  Jdrisdiction. 

When  a  patent  has  been  assigned,  together  with  all  claims  tor  past  infringe- 
ments, the  fact  that  a  person  sued  br  the  assignee  has  not  sold  any  of  the  infring- 
icg  articles  since  the  assignment,  and  testifies  that  be  intends  to  sell  no  more,  is 
not  snffloient  to  ezolnde  equitable  jurisdictiou,  when  it  appears  that  he  still  has 
them  in  stock,  and  has  published  a  catalogue  ottering  them  for  sale,  and  that  in  his 
answer  he  asserts  a  right  to  sell  them.    48  Fed.  Rep.  375,  affirmed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  California. 

In  Equity.  Suit  by  the  California  Electrical  Works  against  George 
L.  Henzel  for  infringement  of  letters  ])atent  No.  230,590,  issued  July  27, 
1886,  to  George  P.  Pinkham,  as  assignee  of  Jacob  P.  Tirrell,  for  an 
electric  gas-lighting  apparatus.  Decree  for  injunction  nnd  accounting. 
See  48  Fed.  Rep.  375,  where  a  full  statement  of  the  facts  will  be  found 
in  the  opinion  delivered  by  Hawlky,  J.    Defendant  appeals.    Affirmed. 

^f.  A.  WheaUm,  I.  M.  KaUock,  and  F.  J.  Kierce,  for  appellant. 

Jofcn  H.  Miller  and  J.  P.  LanyhorM,  for  appellee. 

Before  McKekna  and  Gilbert,  Circuit  Judges. 

McKenna,  Circuit  Judge.  The  facts  in  this  case  justified  an  injunc- 
tion and  the  equitable  jurisdiction  of  the  court.  The  contending  devices 
are  for  lighting  and  extinguishing  gas  by  "one  impulse,"  through  the 
agency  of  electricity.  We  think  the  defendant's  device  is  an  infringing 
imitation  of  claimant's  device.  The  substantial  resemblances  in  struc- 
ture and  friction  were  clearly  delineated  by  the  learned  judge  who  tried 
the  case  in  the  circuit  court,  and  we  concur  in  bis  reasoning  and  conclu- 
sions.    Judgment  ie  affirued. 


Marshall  v.  Packard  et  al. 

(Circuit  Court,  D.  MinuMchuvetu.    August  99,  1802.) 

No.  2,875. 

PAtrUT*  FOR  ISTB!«TIOJI8— TbIVIAL  ImPBOVEMESTS— BoOTS  ASD  ShOSS. 

Letters  patent  No.  R40,1S5,  issued  .Xpi-il  20,  lS8fl,  to  Howard  T.  Marshall  for  Im- 
provements in  boots  and  shoes  designed  more  particularly  for  playing  lawn  tennis, 
claim  substantially  (1)  a  continuous  rubber  sole  with  projections  at  the  heel  and 
tread,  all  molded  from  a  single  blank;  and  Ci)  the  same  features,  with  the  addition 
that  the  projections  shall  be  conoidul  and  arranged  in  regular  order.  Held,  that 
tlie  improvement  is  of  a  trivial  and  unpatentable  character. 

In  Equity.  Bill  by  Howard  T.  Marshall  against  Fred  Packard  and 
others  for  infring<!raent  of  letters  patent  No.  340,135,  issued  April  20, 
1886,  to  complainant.    The  invention  relates  to  boots  and  shoes  "more 
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particularly  designed  for  use  in  playing  lawn  tennis,  although  capable 
of  use  for  other  purposes."     Bill  dismissed. 

The  claims  of  the  patent  are  as  follows: 

"(1)  A  boot  or  shoe  having  an  outer  sole  permanently  secured  to  the  upper 
and  inner  sole,  and  its  outer  or  treading  surface  made  of  india  rubber  or  any 
of  its  compounds,  and  provided  with  independent  projections  integral  with 
said  rubber,  and  severally  separated  from  each  other,  and  with  the  surface  of 
the  sole  exposed  between  and  around  them,  substautlally  as  described,  and 
for  the  purpose  specifled." 

"(2)  A  boot  or  slioe  having  an  outer  sole  permanently  secured  to  the  upper 
and  inner  sole,  and  its  outer  or  treading  surface  made  of  india  rubber  or  any 
of  its  compounds,  and  provided  with  independent  projections  integral  with 
said  rubber  of  conoidical  and  in  planes  parallel  with  said  outer  surface  of  cir- 
cular or  substantially  circular  form,  and  severally  separated  from  each  other, 
and  with  the  surface  ot  the  sole  exposed  between  and  around  them,  substan- 
tially as  described,  and  for  the  purpose  speciUed." 

Maynadier  <t  Beach,  for  complainant. 
Bendey  &  Blodgett,  for  defendants. 

Putnam,  Circuit  Judge.  The  claims  in  this  patent  are  not  restricted 
to  boots  or  shoes  for  any  designated  uses;  nor  does  any  technical  limita- 
tion appear  in  the  specifications  without  which  the  claims  could  not  be 
understood,  although  they  state  that  the  alleged  invention  relates  more 
particularly  to  shoes  for  playing  lawn  tennis.  Stripped  of  all  verbiage, 
the  first  claim ,  as  properly  construed  in  connection  with  the  specifications, 
is  for  a  continuous  rubber  sole  with  projections  at  the  heel  and  tread, 
all  molded  from  a  single  blank.  The  second  claim  adds  to  the  first  that 
the  projections  shall  be  conoidal,  and  arranged  in  certain  regular  order. 
Whatever  there  is  more  than  this  appears  to  be  mere  sound.  The  only 
advantages  claimed  by  the  patentee  are  that  these  projections,  "especially 
in  playing  lawn  tennis  and  like  games,"  "act  to  secure  a  most  firm  and 
close  footing  of  the  boot  or  shoe  upon  the  ground  or  floor;"  that  they 
thus  "tend  to  obviate  the  liability  or  danger  of  the  wearer  slipping;"  and 
that  the  peculiar  form  and  arrangement  of  the  projections  present  a 
"much  neater  appearance  than  they  would  if  they  were  of  a  square,  tri- 
angular, or  lozenge  shape  in  similar  planes,"  and  also  give  an  "increased 
serviceability  and  durability." 

The  court  listened  to  the  oral  arguments,  and  has  read  carefully  com- 
plainant's brief,  for  the  purpose  of  ascertaining  what  there  is  in  any  of 
this  beyond  the  most  trivial  detail,  but  without  result.  The  point  of 
want  of  patentability  is  taken  by  the  defense,  and  I  think  it  must  pre- 
vail. There  have  been  of  late  so  many  decisions  of  the  supreme  court 
against  patents  for  trivial  improvements  that  it  is  not  necessary  to  refer 
to  any  of  them,  and  merely  because  of  its  peculiar  aptness  I  cite  Burt  v. 
Evory,  133  U.  S.  349,  10  Sup.  Ct.  Rep.  394. 

Bill  dismissed,  with  costs  for  defendants. 
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Watson  v.  Stevens  d  al. 
(CirmU  Court  of  Appeals,  Pint  Circuit    September  8, 189B.> 

1.  PiTBKTs  ros  iNTBHTioKs—ARTicirATioN— Shank  SrirrsMBR  Machinm. 

In  letters  patent  No.  867,484,  issaed  August  2,  18S7,  to  Jeremiah  M.  Watson, 
claim  1  is  for  a  machine  for  compressing  shank  stitleners,  having  "  two  rotating  die 
or  compressing  rollers,  the  meeting  faces  of  which  are  formed  to  present  a  recess, 
having  one  straight  and  one  curved  faoe  or  side,  to  thereby  curve  transversely  one 
face  of  the  stiffener, "  etc.  Claim  6  is  for  a  method  of  finishing  the  edges  of  shank 
stifteners,  consisting  "in  cutting  out  a  blank  from  a  sheet  of  material,  leaving  the 
same  with  beveled  edges  and  obtuse-angled  comers,  and  thereafter  passing  the 
same  between  rolls  having  dies  with  rounded  edges  or  margins,  in  order  to  round 
the  obtuse  angles  and  beveled  portions  as  cut. "  Held,  that  the  patent  was  not  an- 
ticipated by  either  the  "calendering  process  machine"  of  the  American  Shoe 
Shank  Company  or  the  Blake  or  Tripp  machines. 

2.  Samb—Isvextios— Equivalents. 

In  view  of  the  fact  that  the  patented  machine  is  the  only  one  thus  far  discovered 
operating  with  efUdenoy,  rapidity,  and  economy,  and  of  the  other  circumstances 
stated  in  the  opinion,  it  cannot  be  held  that  the  patent  is  void  for  want  of  inven- 
tion over  the  prior  machines  having  reciprocating  instead  of  rotating  dies,  al- 
though ordinarily  the  one  is  only  the  mechanical  equivalent  of  the  other.  47  Fed. 
Rep.  117,  reversed.    Loom  Co.  v.  Higf/tng,  105  V.  S.  580,  applied. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District  of 
Massachusetts. 

In  Equity.  Bill  by  Jeremiah  M.  Watson  against  George  H.  Stevens 
.ind  others  for  infringement  of  letters  patent  No.  367,484,  issued  Au- 
gust 2,  1887,  to  the  complainant  for  the  "method"  of,  and  apparatus  for, 
compressing  shank  stifTeners.  The  circuit  held  that  the  alleged  inven- 
tion consisted  only  of  the  mechanical  adaptation  of  well-known  ma- 
chines and  processes  to  a  new  use,  and  dismissed  the  bill.  47  Fed.  Rep. 
117.     Complainant  appeals.     Reversed. 

In  his  specifications  the  patentee  makes  the  following  statements: 

"Shank  stiffeners,  as  now  commonly  made,  are  cut  from  leather  or  leather 
board  or  equivalent  material,  so  as  to  leave  beveled  edges;  but  previous  to  ap- 
plying the  same  to  a  Ixwt  or  shoe  it  is  customary  to  somewhat  shave  off  or 
curve  the  beveled  edges  at  each  side  of  the  stiffener,  and  also  to  impart  a  lon- 
gitudinal curve  to  the  stiSener.  This  invention  has  for  its  object  to  devise  a 
method  of  and  apparatus  for  rounding  off  or  curving  the  beveled  edges  of  the 
shank  stiffeners,  and  also  to  give  to  the  same  a  longitudinal  curve  before  ap- 
plying the  same  to  a  last  or  shoe.  In  carrying  out  this  invention  a  shank 
stiffener  of  suitable  shape,  cut  from  a  sheet  of  leather  bottrd  or  other  mate- 
rial, so  as  to  leave  its  sides  and  one  end  to  present  beveled  edges,  the  bevel 
of  the  edges  occupying  such  relation  to  the  plain  surface  of  the  material  as 
to  form  obtuse-angled  uorners.  and  thereafter  the  blank  so  formed  is  sub- 
jected to  the  action  of  compressing  or  die  rollers,  one  of  which  is  cut  away  or 
recessed  to  conform  in  cross  section  to  the  shape  it  is  desired  to  give  to  the 
~itiffener,  the  second  roll  acting  to  force  the  stiffener  into  the  said  recessed  or 
cut-away  part  of  the  other  roller,  so  as  to  cause  the  said  beveled  edges  and 
obtuse-angled  corners  to  be  broken  down  into  a  round  or  curve,  as  will  be  de- 
scribed. The  machine  herein  shown  has  two  rotating  die  or  compressing 
roUers,  combined  with  feeding  devices  for  feeding  the  shank  stiffeners  to  the 
die  or  compressing  rollers.  The  parts  are  all  preferably  made  adjustable, 
and,  if  desired  for  different-sized  shank  stiffeners,  the  recessed  roller  may  be 
removed,  and  another  substituted  for  it  baving  a  recess  of  a  different  size  or 
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shape.  •  *  •  The  shank  stiffener  compressed  as  described  is  very  stiff, 
as  the  material  which  is  ordinarily  shaved  ofT  and  thrown  away  is  pressed 
into  the  main  part  of  the  shanic  stiffener." 

The  first  and  sixth  claims,  which  are  here  in  issue,  read  as  follows: 

"(1)  In  a  macliine  for  compressing  shank  stiSeners,  two  rotating  die  or 
compressing  rollers,  the  meeting  faces  of  which  are  formed  to  present  a  re> 
cess  having  one  straight  and  one  curved  face  or  side,  to  thereby  curve  trans- 
versely one  face  of  the  stiffener,  combined  with  means  for  rotating  the  said 
die  rollers,  and  a  lifting  plate  to  assist  in  curving  the  said  shank  longitudi- 
nally, substantially  as  describe<]." 

"(6)  The  herein  described  method  of  ilnishing  the  edges  of  shank  stiffen- 
ers,  which  consists  in  cutting  out  a  blank  from  a  sheet  of  inaterinl,  leaving 
the  same  with  beveled  edges  and  obtuse-angle<l  corners,  and  thereafter  passing 
the  same  between  rollers  having  dies  with  rounded  edges  or  margins,  in  order 
to  round  the  obtuse  angles  and  beveled  portions  as  cut,  substantially  as  de- 
scribed." 

Frederick  P.  Fi»h  and  William  K.  Richardson,  for  appellant. 

Wmiinm  A.  MacLeod,  for  appellees. 

Before  Gray,  Justice,  and  Colt  and  Putnam,  Circuit  Judges. 

Putnam,  Circuit  Judge.  This  suit  relates  to  the  first  and  sixth  claims 
of  complainant's  patent.  ,  The  first  is  for  a  combination  constituting  a 
machine  for  compressing  shank  stifTeners,  and  the  other  is  for  the 
"method"  of  that  machine.  Two  defenses  are  set  up, — anticipation  by 
certain  patents  put  in  evidence,  and  lack  of  invention. 

None  of  the  devices  in  use  for  forming  shank  stifTeners,  shown  in  the 
case,  anticipated  the  complainant's  invention.  This  is  plainly  apparent 
as  to  all,  unless  it  be  the  calendering  process  machine  ori»;inating  with 
the  American  Shoe  Shank  Company,  the  Blake  or  Tripp  machines,  or 
those  with  reciprocating  dies.  The  calendering  process  was  devised  be- 
fore shanks  were  made  from  leather  board,  for  finishing  up  shanks 
molded  from  wet  substances.  This  machine  in  no  way  contemplated 
the  use  of  the  power  required  to  etl'ectually  mold  dry  and  compact  sub- 
stances like  leather  board.  The  purpose  of  the  original  Blake  machine 
was  to  form  shanks  by  skiving.  Although  possibly  it  might  have 
been  strengthened,  and  its  forms  then  used  as  stamping  dies,  yet  it 
contained  no  suggestion  of  any  such  purjjose.  Topliff  v.  Topliff,  145 
U.  S.  156,  161, 12  Hup.  Ct.  Rep.  825.  The  Tripp  machine  was  designed 
originally  for  shaping  and  smoothing  soles  of  boots  and  shoes.  By 
changing  its  molds,  it  was  in  fact  adapted  to  shanks,  yet  this  was  sub- 
sequent to  the  complainant's  alleged  invention;  and  its  complicated  parts, 
witii  its  slow  production,  contained  no  suggestion  of  his  simple  and 
rapid  mechanism.     The  prior  use  of  reciprocating  dies  is  clearly  proved. 

That  portion  of  the  first  claim  which  relates  to  the  lifting  plate  clearly 
does  not  require  the  attention  of  the  court;  and  the  case,  therefore, 
comes  down  to  the  question  of  a  patentable  difierence  between  machines 
operated  for  forming  shank  stifTeners  from  leather  board,  and  perhaps 
from  like  substances,  by  the  use  of  direct  pressure,  and  those  using  re- 
ciprocating dies.     If  it  can  be  doubted  that,  prior  to  the  complainant's 
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alleged  invention,  reciprocating  and  rotating  dies  were  for  very  many 
purposes  substitutes  for  each  other,  well  known  in  the  mechanical  arts, 
80  that  ordinarily  no  substantial  novelty  could  be  involved  in  interpos- 
ing one  for  the  other,  this  is  sufficiently  proven  by  the  testimony  of  Jo- 
seph P.  Livermore,  as  follows; 

"Both  of  these  modes  of  operation  of  dies  intended  to  compress,  muld,  or 
shape  materials  or  articles  similar  in  their  nature  to  shank  stiffeners,  [tliat 
is.  using  rolling  dies  and  using  reciprocating  dies,]  were  employed  in  ma- 
chines long  prior  to  the  time  of  the  Watson  patent,  and  are,  in  my  opinion, 
well-known  substitutes,  the  one  for  the  other." 

The  result  is  that,  if  the  court  finds  any  patentable  invention  in  the 
complainant's  machine  or  "method,"  it  must  be  in  the  face  of  the  fact 
that  the  like  had  been  in  prior  use  for  making  shank  stiffeners,  except 
only  the  substitution  for  this  specific  purpose  of  rotating  for  reciprocat- 
ing dies,  each  being  ordinarily  equivalents  tor  the  other. 

The  following  are  among  the  latest  expressions  of  the  supreme  court 
on  this  topic: 

"The  elements  combined  to  form  the  alleged  invention  merely  constituted 
an  aggregation  of  old  devices,  each  working  out  its  own  effect,  without  pro- 
ducing anything  novel;  and  such  an  assemblage  or  bringing  together  of  old 
devices,  without  securing  some  new  and  useful  result  as  the  joint  product  of 
the  combination. — something  more  than  a  mere  aggregation  of  old  results,— 
does  not  constitute  a  patentable  invention."  Adams  v.  Stamping  Co.,  141 
U.  S.  539,  542,  12  Sup.  Ct.  Hep.  66. 

"While  the  promotion  of  an  old  device,  such,  for  instance,  as  a  torsional 
spring,  to  a  new  sphere  of  action,  in  which  it  performs  a  new  function,  in- 
volves invention,  the  transfer  or  adaptation  of  the  same  device  to  a  similar 
sphere  of  action,  where  it  performs  substantially  the  same  function,  does  not 
involve  invention."  Western  Electric  Co.  v.  La  Rw,  139  U.  S.  601,  606,  11 
Sup.  Ct.  Rep.  670. 

Anaonia  Co.  v.  EkOrkal  Supply  Co.,  144  U.  S.  11,  12  Sup.  Ct.  Rep. 
601,  cites  and  approves  (page  18)  the  language  of  the  Locomotive  Truck 
Q).  Ckue,  110  U.  S.  490,  4  Sup.  Ct.  Rep.  220,  now  a  leading  one,  as 
follows: 

"The  application  of  an  old  process  or  machine  to  a  similar  or  analogous  sub- 
ject, with  no  change  in  the  manner  of  application  and  no  result  substantially 
distinct  in  its  nature,  will  not  sustain  a  patent,  even  if  the  new  form  of  result 
had  not  before  l)een  contemplated. " 

The  supreme  court,  however,  has  given  a  caution  that  no  general  state- 
ment of  rules  relating  to  this  topic  can  he  followed  with  safety,  unless 
its  limitations  and  practical  application  are  tested  by  the  special  facts  of 
the  cases  in  which  used ,  and  also  of  those  into  which  it  is  to  be  imported ; 

"The  truth  is  the  word  [meaning  "invention"]  cannot  be  defined  in  such 
manner  as  to  afford  any  substantial  aid  in  determining  whether  a  particular 
device  involves  an  exercise  of  the  inventive  faculty  or  not.  In  a  given  case 
we  may  be  able  to  say  that  there  is  present  invention  of  a  very  high  oriler. 
In  another  we  can  see  that  there  is  lacking  that  impalpable  something  which 
distinguishes  invention  from  simple  mechanical  skill.  Courts,  adopting  Gxed 
prin  Mples  as  a  guide,  have  by  a  process  of  exclusion  determined  that  certain 
variations  in  old  devices  do  or  do  not  involve  invention;  but  whether  the 
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variation  relied  upon  in  a  particular  case  is  anyttiing  more  than  ordinary 
mechanical  skill  is  a  question  which  cannot  be  answered  bj  applyins  the  test 
of  any  general  definition. "  McClain  v.  Ortmayer,  141 U.  S.  419,  427. 12  Sap. 
a.  Kep.  76. 

In  Loom  Co.  v.  Higgins,  105  U.  S.  580,  the  supreme  court  determined 
in  favor  of  a  certain  "new  and  useful  result"  arising  from  an  aggregation 
of  old  elements  as  sufficient  to  sustain  patentability,  although  there  was 
in  that  case  no  "new  function,"  no  "new  sphere  of  action,"  and  no  "sub- 
stantially distinct  result,"  as  each  of  these  expressions  might  sometimes 
well  be  understood.     The  court  said  (page  591)  as  follows: 

"It  was  certainly  a  new  and  useful  result  to  make  a  loom  produce  flfty 
yards  a  day  when  it  never  before  had  produced  more  than  forty;  and  we 
think  that  the  combination  of  elements  by  which  this  was  effected,  even  if 
those  elements  were  separately  known  before,  was  invention  sufficient  to  form 
the  basis  of  a  patent. " 

In  this  case  the  conclusion  was  aided  by  the  line  of  reasoning  on  page 
591,  as  follows: 

"It  is  further  argued,  however,  that,  supposing  the  devices  to  be  sufScIentty 
described,  they  do  not  show  any  invention:  and  that  the  combination  set 
forth  in  the  fifth  claim  is  a  mere  aggregation  of  old  devices,  already  well 
known,  and  therefore  it  is  not  patentable.  This  argument  would  be  sound  if 
the  combination  claimed  by  WelMter  was  an  obvious  one  for  attaining  the 
advantages  proposed, — one  which  would  occur  to  any  mechanic  skilled  in' 
the  art  But  it  is  plain  from  the  evidence,  and  ffom  the  very  fact  that  it  was 
not  sooner  adopted  and  used,  that  it  did  not,  for  years,  occur  in  this  light  to 
even  the  most  skillful  persons.  It  may  have  been  under  their  very  eyes; 
they  may  almost  be  said  to  have  stumbled  over  it;  but  they  certainly  failed 
to  see  it,  to  estimate  its  value,  and  to  bring  it  into  notice." 

This  last  citation,  and  the  determination  in  Loom  Co.  v.  Higgins,  are 
repeated  and  approved  as  late  as  in  The  Barbed-  Wire  Patent,  (  Washburn  <£• 
Moen  Manufg  Co.  v.  Beat  'Em  AU  Barbed- Wire  Co.,)  143  U.  S.  275,  283, 
12  Sup.  Ct.  Rep.  443.  While  the  supreme  court  gives  to  the  fact  of  the 
mere  salability  of  a  product  very  little  weight,  if  any,  on  thequetttion  of 
invention,  {Magowan  v.  Belting,  etc.,  Co.,  141  U.  S.  332, 12  Sup.  Ct.  Rep. 
71;  McClain  v.  Ortmayer,  ttW  nupra;  Adams  v.  Stamping  Co.,  vbi  supra,) 
yet  in  Smith  v.  Vulcanite  Co.,  93  U.  S.  486,  496,  it  used,  with  other  ex- 
pressions in  the  same  direction,  the  following: 

"We  do  not  say  the  single  fact  that  a  device  has  gone  into  general  use,  and 
has  displaced  other  devices  which  had  previously  been  employed  for  analo- 
gous uses,  establishes  in  all  cases  that  the  latter  device  involves  a  patentable 
invention.  It  may,  however,  always  be  considered;  and,  when  the  other 
facts  in  the  case  leave  the  question  in  doubt,  it  is  sulBcient  to  turn  the  scale. " 

This  was  repeated  in.  The  Barbed- Wire  Patent,  page  284,  143  U. 
S.,  and  page  447,  12  Sup.  Ct.  Rep.,  and  is  therefore  the  latest  expres- 
sion of  the  supreme  court  on  this  particular  topic.  The  same  class  of 
facts  which  received  attention  in  7/wm  Co.  v.  Higgins,  and  Smith  v. 
Vulcanite  Co. ,  had  recognized  weight  in  The  Barbed-  Wire  Patent,  supra, 
and  also  in  Gandy  v.  Belting  Co.,  143  U.  S.  587,  12  Sup.  Ct.  Rep. 
698,  and  Topliffv.  Topliff,  146  U.  S.  156,  164,  12  Sup.  Ct.  Rep.  825. 
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We  conclude,  therefore,  that  in  applying  to  cases  of  douht  the  primary 
rules  touching  what  constitutes  invention,  and  the  secondary  rules  touch- 
ing what  is  a  "new  and  useful  result,"  a  "new  function,"  or  a  "new 
sphere  of  action,"  we  may  be  influenced  by  the  facts  that  the  improve- 
ment in  question,  although  desired  for  years,  was  not  secured  until 
brought  out  by  the  patentee;  that  the  product  of  the  improved  machine 
or  process  went  into  general  use  by  the  manufacturers  for  whom  it  was 
intended,  and  displaced  wholly  or  in  a  very  large  degree  prior  products; 
and  that,  while  all  prior  products  had  been  unsuitable,  cither  through 
lack  of  cheapness  or  adaptation,  the  new  product  answered  all  reason- 
able requirements. 

Prior  to  the  first  use  of  leather  board,  about  1869,  S.  P.  Rogers  (feCo. 
had  made  shanks  from  the  wet  stock  of  that  substance  as  it  came  from 
the  paper  machines,  running  it  through  the  calendering  process  of  the 
American  Shoe  Shank  Company,  already  referred  to.  This  operation  re- 
quired several  different  steps,  namely,  cutting  the  wet  stock  into  blanks; 
molding  them  into  form  by  the  "hammer  machine;"  drying,  during 
which  they  shrank  and  curled;  and  calendering  them  in  the  molds  of 
the  machine  of  the  American  Shoe  Shank  Company.  This  was  a  com- 
plicated, slow,  and  expensive  process,  and  there  is  evidence  that  the 
product  lacked  uniformity.  Certain  it  is  that  after  1878  this  was  aban- 
doned, and  was  succeeded  by  the  working  of  leather  board,  first  with 
skiving  machines,  and  then  with  reciprocating  dies.  The  evidence  is 
that  flicse  later  products  were  not  satisfactory  to  the  trade,  and  the  pro- 
cesses were  slow. 

The  complainant  testified — and  his  testimony  on  this  point  is  in  har- 
mony with  the  entire  record — that  he  continued  the  reciprocating  dies 
until  1886,  only  because  he  knew  of-  no  better  method.  He  further  tes- 
tified— and  on  this  point  he  was  not  contradicted — that  in  1885  the  de- 
mand for  better  and  more  uniform  shanks  led  him  to  experiment  with 
rotary  molds,  and  that  this  resulted  in  a  complete  success.  On  this  he 
based  his  patent,  built  at  first  one  machine  and  then  others,  and  at  the 
time  of  giving  his  testimony  was  producing  several  hundred  thousand 
shanks  weekly,  mainly  from  these  machines,  although  to  some  extent,  for 
special  reasons,  he  was  still  using  reciprocating  dies.  He  further  testified 
that  he  knew  of  no  method  of  producing  shanks  demanded  by  the  trade 
except  this,  and  the  record  sustains  him. 

It  appears  that  the  respondents  since  this  bill  was  filed  commenced 
again  using  reciprocating  dies;  but,  without  accepting  certain  refinements 
and  theories  interpolated  by  the  witnesses  for  the  complainant,  the  case 
is  clear  that  his  machines  are  the  only  ones  so  far  discovered  operating 
with  efficiency,  rapidity,  and  economy.  It  is  evident  the  case  is  closely 
balanced;  but  we  have  weighed  the  circumstances  preceding  and  attend- 
ing the  production  of  the  complainant's  machine,  and  the  results  which 
have  followed  it,  in  the  light  of  Loom  Go.  v.  Higgins,  supra,  and  of  other 
cases  in  which  its  line  of  reasoning  has  been  recognized  or  approved;  and 
we  have  concluded  that  the  circumstances  and  results  referred  to  prohibit 
us  from  depriving  the  patentee  of  the  presumption  arising  from  the  fact 
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that  the  patent  office  recognized  him  as  an  inventor,  and  issued  him  a 
patent. 

Standing  by  themselves,  the  complainant's  claims  are  too  broad  to  be 
sustained;  but,  by  reading  into  them  his  specifications,  they  are  limited 
to  producing  shank  sllffeners  from  leather  board,  leather,  or  like  mate- 
rial. The  only  question,  raised  in  this  case,  or,  indeed,  by  the  present 
state  of  the  art,  relates  to  leather  board;  and  we  therefore  limit  our  con- 
clusions to  this  substance,  without  inquiring  concerning  leather  or  other 
material  like  leather  board  or  leather. 

The  decree  of  the  circuit  court  is  reversed,  the  first  and  sixth  claims 
of  complainant's  patent  are  sustained  for  use  in  producing  shank  stiffeners 
from  leather  board,  and  the  case  is  remanded  to  the  circuit  court,  with 
instructions  to  enter  a  decree  for  the  complainant  for  an  accounting  and 
for  a  perpetual  injunction  against  making,  vending,  or  using,  for  produ- 
cing shank  stiffeners  from  leather  board,  any  machine  or  method  infrin- 
ging the  first  or  sixth  claims,  and  for  other  proceedings  in  conformity 
with  this  opinion,  the  complainant  to  recover  his  costs  in  this  and  the 
circuit  court. 


Johnson  Co.  v.  Pacific  Romjng  Milu  Co. 

Same  v.  SuriEK  St.  Ry.  Co.  • 

{VtrcuU  Court  of  Appeals,  Ninth  ChvuU.     July  18, 1893.) 

ITos.  88,  31. 

Patents  for  Invbntioss— Patestabiuty— Intestio!t. 

Letters  patent  No.  272.5.54,  issued  February  20,  1883.  to  Tom  L.  Johnson  for  a 
street  railroad  rail,  combining  the  principal  features  of  the  tram  and  T  raila,  but 
with  a  dillereut  disposition  of  metal  and  combination  of  parts,  so  as  to  allow  the 
advantage  of  even  flsh  plating,  are  void  for  want  of  patentable  Invention,  as  the 
change  in  form  was  merely  the  raault  of  mechanical  skUl.  47  Fed.  Kep.  5SC, 
affirmed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  California. 

In  Equity.  These  are  two  suits  brought  b}'  the  Johason  Company 
against  the  Pacific  Boiling  Mills  0)inpany  and  the  Sutter  Street  Railway 
.Company,  respectively,  for  infringement  of  letters  jiatent  No.  272,5.54, 
issued  February  20,  188.3,  to  Torn  L.  Johnson  for  street  railroad  rails. 
The  circuit  court  dismissed  the  bills,  holding  that  there  was  no  infringe- 
ment, and  that  the  patent  was  void  for  want  of  invention.  See  47  Fed. 
Rep.  58G,  where  a  full  statement  of  the  facts  will  be  found  in  the  opinion 
delivered  by  Hawi.ey,  J.     Complainant  appeals.     Affirmed. 

George  Harding,  George  J.  Harding,  and  W  m.  F,  Booth,  for  appellant. 

M.  A.  Wheaton,  I.  M.  Kalloch,  and  F.  J.  Kierce,  for  appellee. 

Before  M<!Kkn.na  and  Gilbert,  Circuit  Judges,  and  Deady,  District 
Judge. 
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McKenna,  Circuit  Judge.  The  patent  in  this  case  is  for  a  form  of 
street  rails.  The  patentee  in  his  specifications  admits  that  rails  embody- 
ing the  general  features  of  his  rail  were  old,  and  we  think  his  special 
form  involved  no  invention.  It  was  but  an  obvious  application  of  what 
had  preceded.     Judgment  is  therefore  affirmed. 


H.  TiBBE  &  Sons  Manuf'g  Co  v.  Lamparter. 
(Ctrciitt  Court  E.  V.  itfissouri,  E.  D.    September  6. 1893.) 

1  PiTBSTS  TOR  ISVEYTIOHS — IXVESTION — IKTERPBETATIOS — COBlCCX>B  PiPM. 

Letters  patent  No.  305,816,  issaed  July  9,  ISTH,  to  Henry  Tibbe,  clalminK  "  a  smok- 
ing pipe  made  of  corncob.  In  which  the  interstices  are  filled  with  a  plastic,  self- 
hudening  cemeat, "  must  be  interpreted  as  for  corncob  pipe  in  which  the  exterior 
interstices  of  the  cob  are  filled  with  a  self-hardening  cement;  and  though  the  in- 
vention is  not  of  a  high  order,  yet,  in  view  of  the  generally  recognized  merit  of 
the  article,  the  patent  is  valid.  Mnntifacturlng  Co.  v.  Hdneken,  48  Fed.  Rep.  75, 
followed. 
8.  Same — Asticipatiox. 

The  fact  that  prior  to  the  application  the  bowla  of  corncob  pipes  had  been  var- 
nished with  shellac,  tuimixed  with  other  substances,  does  not  constitute  anticipa- 
tion. 
8.  Same. 

Nor  is  It  sufficient  to  show  anticipation  that  plaster  of  Paris  had  been  used  to  fill 
small  cavities  or  cracks^occasionally  found  in  the  cob. 
4.  Same — Isfrixgkmest. 

The  patent  is  not  limited  to  the  use  of  plaster  of  Paris  for  the  fillipg  material, 
and  it  is  an  infringement  to  use  either  a  mixture  of  finely  pulverized  corncob 
mixed  with  cornstarch,  and  moistened  in  the  act  of  putting  on  by  saturating  the 
cob  in  alcohol,  or  a  mixture  of  pulverized  corncob  and  shellac. 

In  Equity.  Bill  by  the  H.  Tibbe  &  Sons  Manufacturing  Company 
against  Henry  lamparter  for  infringement  of  letters  patent  No.  20.5,816, 
issaed  July  9,  1878,  to  Henry  Tibbe,  for  an  improvement  in  corncob 
pipes.     Decree  for  complainant. 

Paul  BakewellRnd  ft.  A.  Bakmvll,  for  complainant. 

J.  ifjigro  Grimm,- for  defendant. 

'  Thayer,  District  Judge.  The  patent  involvetl  in  this  suit  was  con- 
.sidered  and  sustained  in  the  case  of  Mamifuctnring  Co.  v.  Heineken,  4o 
Fed.  Rep.  75.  It  was  there  held  that  the  claim  of  the  patent  should 
be  interpreted  as  one  for  a  corncob  pipe  in  which  the  exterior  interstices 
of  the  cob  are  filled  with  a  pla.«tic,  self-hardening  cement;  that  the 
making  of  such  a. pipe  did  not  involve  invention  of  a  very  high  order. 
Nevertheless,  as  the  result  had  been  to  convert  a  i)oor  article  into  a  good 
one,  and  to  supply  something  to  the  trade  which  was  new,  and  the 
merits  of  which  were  generally  recognized,  there  was  enough  of  inven- 
tion to  sustain  the  patent.  The  views  thus  expressed  in  the  Hnnckeh 
Cage  commend  themselves  to  this  court,  and  they  are  accordingly 
adopted. 
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With  reference  to  the  plea  that  the  patent  is  void  because  the  patentee 
was  not  the  original  and  first  inventor  of  such  a  corncob  pipe  as  is  de- 
scribed and  claimed  in  the  letters  patent,  it  will  suffice  to  say  that  the 
evidence  before  the  court  is  not  adequate  to  maintain  that  defense. 
There  is  considerable  testimony  in  the  record  tending  to  show  that, 
many  years  prior  to  the  application  for  the  patent  in  suit,  corncob  pipes 
had  been  made,  the  bowls  of  which  were  varnished  on  the  outside  with 
shellac,  to  protect  them  from  dirt,  and  to  give  them  a  more  finished 
appearance.  But,  even  conceding  that  to  be  the  fact,  it  does  not  show 
that  Tibbe's  invention  was  .-mticipated.  His  invention,  as  before  stated, 
consisted  in  filling  the  exterior  interstices  of  the  corncob  bowl  of  the 
pipe  with  a  plastic,  self-hardening  mass  or  cement,  to  make  it  more 
durable.  A  coat  of  shellac,  unmixed  with  other  substances,  and  laid 
on  with  a  brush  in  the  manner  described  by  the  defendant's  witnesses, 
cannot  be  regarded  as  the  equivalent  of  the  process  described  in  the 
plaintifTs  letters  patent,  and  did  not  anticipate  that  process  in  any  such 
sense  as  to  render  the  patent  void.  The  practice  of  varnishing  or  paint- 
ing articles  is  so  common  that  a  patent  could  not  be  sustained  which 
merely  covered,  or  was  so  worled  as  to  broadly  cover,  the  application 
of  a  coat  of  varnish  to  an  article  of  manufacture.  Complainant's  pat- 
ent will  not  be  so  construed,  therefore,  as  to  cover  the  application  of  a 
coat  of  varnish  or  paint  to  the  bowl  of  a  corncob  pipe;  and,  on  the 
other  hand,  the  fact  that. corncob  pipes  had  occasionally  been  varnished 
with  shellac  before  the  date  of  complainant's  invention,  to  make  them 
more  presentable,  and  to  protect  them  from  dirt,  will  not  be  regarded 
as  anticipating  the  invention. 

The  testimony  found  in  the  record,  to  the  effect  that  in  a  few  in- 
stances plaster  of  Paris  had  been  used,  before  the  date  of  the  patent,  to 
fill  such  small  cavities  or  cracks  as  were  occasionally  found  in  the  cob, 
is  also  insufficient  to  establish  the  plea  of  anticipation.  No  samples  of 
pipes  in  the  manufacture  of  which  plaster  of  Paris  had  thus  been  used 
were  produced,  and  it  is  not  pretended  that  plaster  was  so  applied  to 
the  whole  exterior  surface  of  the  bowl,  with  a  view  of  improving  the 
quality  of  pipes.  It  appears  to  have  been  applied,  if  at  all,  solely  with 
a  view  of  remedying  defects  that  were  sometimes  found  in  the  cob. 
The  Barbed  Wire  Patent,  (Washburn  &  Moen  Manufg  Co.  v.  Beat  'Em.  All 
Barbed  Wire  Co.,)  143  U.  S.  275,  12  Sup.  Ct.  Rep.  443;  Haiighey  v. 
Meyer,  48  Fed.  Rep.  679. 

The  question  of  most  importance  is  whether  defendant  has  infringed. 
It  is  admitted  by  the  answer  that  on  some  occasions  prior  to  the  com- 
mencement of  this  suit  the  defendant  made  corncob  pipes,  and  in  so 
doing  filled  the  exterior  interstices  of  the  cob,  after  it  was  turned  and 
bored,  with  a  mixture  of  finely  pulverized  corncob  and  cornstarcli.  His 
contention  is  that  the  mixture  in  question  was  pressed  into  the  inter- 
stices in  a  perfectly  dry  state  by  himd,  while  the  cob  was  rapidly  re- 
volving on  a  spindle,  and  that  the  bowl  was  subsequently -coated  with 
shellac,  to  hold  the  dry  mixture  in  place;  but  it  is  conceded  that  before 
the  mixture  of  cob  dust  and  starch  was  thus  applied  the  cob  was  in 
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every  instance  saturated  with  alcohol.  The  court  has  reached  the  con- 
clusion, in  view  of  all  the  testimony,  that  when  the  mixture  of  cob  dust 
and  cornstarch  was  used  as  a  filler,  it  was  moistened  sufficiently,  either 
before  it  was  applied,  or  in  the  act  of  applying  it,  to  form  a  thick,  pasty 
substance,  which  adhered  to  the  cob,  filled  the  interstices,  and  subse- 
quently hardened.  The  court  further  concludes  from  the  testimony 
that  on  some  occasions  defendant  also  used  as  an  external  filler  a  mix- 
ture of  finely  pulverized  corncob  and  shellac,  which  likewise  had  the 
property  of  adhering  firmly  to  the  cob,  hardening,  and  effectually  clos- 
ing the  pores  of  the  cob. 

The  court  is  forced  to  regard  both  of  the  processes  of  manufacture  last 
described  as  an  infringement  of  complainant's  patent.  While  the  com- 
plainant has  always  used  plaster  of  Paris  as  a  filler,  yet  it  is  not  limited 
to  the  use  of  that  particular  substance.  The  patentee  conceived  that  by 
filling  the  small  pores  of  the  cob  from  the  outside  with  some  mixture 
that  would  harden,  and  resist  the  action  of  heat,  the  bowl  of  a  corncob 
pipe  would  be  rendered  more  durable,  witliout  losing  its  capacity  to 
absorb  nicotine.  The  idea  was  a  good  one,  though  not  involving  a  high 
order  of  invention,  and  it  appears  to  have  led  to  the  manufacture  of  a 
cheap  corncob  pipe,  superior  to  any  that  had  before  been  made,  which 
immediately  came  into  great  demand.  That  the  patentee  did  not  in- 
tend to  limit  himself  to  a  filler  consisting  of  plaster  of  Paris  is  obvious 
from  the  wording  of  the  specification  and  claim.  Speaking  of  the  bowl 
or  head  of  the  pipe,  he  says:  "These  are  made  of  corncob,  iu  which 
the  interstices  are  filled  with  plaster  of  Paris,  or  other  suitable  plastic 
mass  or  cement;"  and  the  claim  is  for  "a  new  article  of  manufacture,  a 
smoking  pipe  made  of  corncob,  in  which  the  interstices  are  filled  with  a 
plastic,  self-hardening  cement,  substantiallv  as  and  for  the  pur{X)ses  set 
forth." 

The  court  is  accordingly  of  the  opinion  that  the  claim  of  the  patent 
is  infringed  when  any  plastic  mixture  such  as  ground  corncob  and 
starch,  or  ground  corncob  and  shellac,  which  will  set  or  harden,  is  ap- 
plied as  a  filler  to  the  exterior  surface  of  the  bowl  of  a  corncob  pipe, 
and  that  it  makes  no  difierence  whether  the  plastic,  self-hardening  mass 
is  naoistened  and  mixed  before  it  is  applied  to  the  bowl,  or  whether  it 
is  so  moistened  and  mixed  in  the  act  of  applying  it.  The  view  taken 
by  the  court  leaves  the  defendant  at  full  liberty  to  varnish  or  paint  the 
bowls  of  corncob  pipes  according  to  the  old  method.  It  also  leaves  the 
defendant  at  full  liberty  to  press  dry  corncob  dust  into  the  exterior  in- 
terstices of  the  cob,  and  to  apply  a  coating  of  varnish  to  hold  the  dry 
dust  in  place,  provided  there  is  no  such  admixture  of  the  two  substances 
in  the  process  of  manufacture  as  to  form  a  plastic,  self-hardening  mass. 
A  decree  and  an  injunction  will  be  ordered,  in  accordance  with  the 
forgoing  views. 
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Fristad  v.  The  Premier. 
Spencer  v.  The  Fristad. 

{District  Court,  D.  Wushiimton,  N.  D.    August  IS,  t89a.) 

CoLLigioK — Vessel  at  Ascndit— Mltltai,  Fai'lt. 

A  bark  was  anchored  on  a  dark  night  in  the  "Ballast  Grounds"  of  the  harbor  of 
VortTownsend,  in  a  course  usually  traveled  by  vessels  entering  tb«  same,  althoiurh 
not  within  legally  reserved  fairway.  A  lantern  suspended  from  her  rigging,  wblcb 
failed  to  give  a  steady  light,  was  the  only  warning  of  her  presence.  A  steamer 
entering  the  harbor  at  full  speed  collided  with  the  bark,  whose  presence  was  not 
perceived  by  the  steamer's  lookout,  although  the  bark  was  in  the  direct  line  of  the 
electric  lights  in  Port  Townsend.  HcM,  that  both  vessels  Wore  in  fault,— the  bark 
in  not  furnishing  proper  warning  of  her  presence;  the  steamer  either  in  the  inat- 
tention of  her  lookout,  or  in  entering  the  harbor  at  full  speed, — and  it  was  there- 
fore a  proper  case  for  division  of  damages. 

In  Admiralty.     Cross  libels  to  recover  damnges  caused  b}'  a  collision. 
Decreed  that  both  vessels  were  in  fault,  and  that  the  damages  be  divided. 
Thompson,  E!dsen  &  Humphries,  for  the  Fristad. 
Hiighes,  Hayings  &  Sttdmnn,  for  the  Premier. 

Hanford,  District  Judge.  The  master  of  the  Norwegian  bark  Fris- 
tad, in  behalf  of  her  owners,  has  brought  this  suit  in  rem  against  the 
American  steamer  Premier  to  recover  damages  for  injuries  sustained  by 
the  bark  in  a  collision  of  tjic  two  vessels;  and  the  owner  of  the  steamer 
has  filed  a  cross  libel,  claiming  damages  for  injuries  to  her,  caused  by  the 
same  collision.  The  time  of  the  collision  was  3  o'clock  a.  m.,  February 
1,  1892,  and  the  place  was  the  entrance  to  Port  Townsend  harbor, 
nearly  midway  between  Marrowstone  Point  and  Point  Hudson.  The 
bark  was  at  anchor  there,  and,  by  force  of  a  flood  tide  and  the  wind, 
was  held  with  her  stern  towards  Marrowstone  Point.  The  steamer  in 
making  the  run  from  Seattle  to  her  usual  landing  place  at  Port  Town- 
send,  while  on  her  usual  course  from  Marrowstone  Point  and  running  at 
full  speed,  about  18  miles  per  hour,  ran  against  the  bark  endwise,  the 
stem  of  the  steamer  striking  the  stern  of  the  bark  between  her  centerand 
the  corner  on  the  starboard  side.  The  bark  was  not  seen  by  the  odicers 
or  the  lookout  of  the  steamer  until  the  vessels  were  too  near  to  each  other 
to  avoid  the  collision.  The  bark  had  a  lantern  hung  from  her  sUuboard 
forerigging  about  17  or  18  feet  above  her  hull.  Whether  it  did  or  did 
not  give  forth  a  light  visible  to  the  officers  of  the  steamer  as  she  ap- 
proached, is  one  of  the  controverted  points  of  the  case.  The  master  and 
officers  of  the  bark  were  on  board  of  her  and  asleep.  Members  of  the 
crew  were  assigned  to  keep  watch,  one  at  a  time,  each  man  to  be  on 
duty  one  hour.  The  two  whose  respective  watches  were  from  2  until  3 
and  from  3  until  4  o'clock  have  testified  that  they  did  not  see  or  hear 
the  steamer,  and  were  not  aware  of  her  approach  before  she  actually 
struck,  and  no  sound  or  warning  to  passing  vessels  was  given,  other  than 
the  lantern  hung  in  the  rigging  as  aforesaid.     The  night  was  dack,  but 
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dear,  and  Port  Townsend  was  brilliant  with  electric  and  other  lights, 
the  rays  of  which  emanated  from  various  points  of  elevation  up  to  the 
eminences  of  the  residence  district,  and  down  to  Point  Hudson  beach. 
As  the  Premier  rounded  Man-owstone  Point,  and  straightened  on  her 
course,  beading  for  Point  Hudson,  she  had  the  Fristad  between  her  and 
the  lights  of  the  city,  and  laying  directly  in  her  course;  so  that  the  light 
of  the  latter,  even  if  burning  brightly  and  not  obscured  by  the  rigging, 
could  not  have  been  distinguished  from  other  lights  by  persons  on  the 
steamer,  except  for  a  very  short  distance.  The  master,  pilot,  and  a 
quartermaster  of  the  Premier  were  on  duty  in  her  pilot  house,  and  she 
had  a  lookout  on  deck.  As  soon  as  possible  after  discovering  the  Fris- 
tad, the  master  of  the  Premier  gave  his  commands  to  put  her  helm  hard 
astarboard,  and  go  astern  full  speed,  which  orders  were  instantlj-  obeyed 
by  the  quartermaster  and  engineer,  but  without  effect,  to  avoid  the  col- 
lision or  moderate  the  force  of  it. 

In  behalf  of  the  Premier  it  is  earnestly  contended  that  the  facts  of 
this  case,  as  I  have  narrated  them,  clear  her  of  all  responsibility  for  the 
accident.  I  am  of  the  opinion,  however,  that,  even  if  there  was  no 
\n8ible  light  on  the  Fristad,  she  could  have  been  seen  from  the  Premier 
in  ample  time,  if  the  attention  of  her  officers  and  lookout  had  not  been 
diverted  during  the  two  or  three  minutes  preceding  the  collision.  If 
they  were  not  guilty  of  a  lack  of  vigilance,  I  must  regard  the  fact  tliat 
the  collision  occurred  as  proving  that  it  is  dangerous  for  a  steamer  to  en- 
ter a  harbor  at  full  speed  on  a  dark  night.  Therefore  I  must  find  that 
the  collision  was  in  part,  at  least,  due  to  either  inattention  to  their  du- 
ties, or  a  positive  infraction  of  the  rules  of  navigation  on  the  part  of  tiie 
Premier's  officers  and  crew. 

The  lantern  in  use  on  the  Fristad  has  been  brought  into  court,  and 
made  an  exhibit  in  the  case.  The  globe  and  frame  of  it  are  of  the  best 
material,  and  the  proper  size.  I  find  no  fault  with  it.  except  that  the 
burner  is  not  reliable.  In  experimenting  with  it,  a  sudden  jarring  of 
the  stand  on  which  it  was  placed,  caused  only  smoke  instead  of  flame  to 
issue.  Two  or  three  repetitions  of  a  similar  jarring  caused  it  to  burn 
again,  and  give  a  strong  light.  From  the  testimony  it  appears  to  me  to 
be  quite  probable  that  during  part  of  the  night  before  the  collision  this 
burner  was  smoking  instead  of  giving  light.  The  officers  and  lookout 
of  the  Premier  have  all  testified  that,  when  the  bark  came  into  view, 
they  saw  no  light  upon  her-  Other  steamers  passed  the  Fristad  on  tho 
night  of  the  collision,  and  persons  who  were  on  board  of  them,  includ- 
ing their  pilots,  have  testified  that  they  saw  the  Fristad  when  passing, 
and  saw  her  light  after  passing  her,  but  did  not  see  it  before.  The 
master  and  mate  of  the  Frista<l  have  shown  by  their  testimonj-  that  alter 
the  collision  the  light  was  taken  down  by  the  master's  orders  to  be  fixed, 
because  it  was  not  so  bright  as  when  they  first  noticed  it  after  the  col- 
lision. The  mate,  upon  examining  it,  found,  as  he  supposed,  that  tho 
wick  had  dropped  down,  and  strewed  it  up  to  improve  the  light.  Aft.r 
considering  and  weighing  the  evidence  upon  the  point,  I  find  that  there 


Digitized  by 


Google 


768  WIDERAL  REPORTER,  vol.  51. 

is  a  fair  preponderance  of  it  to  stistain  my  conclusion  that  this  lantern 
did  not,  on  the  night  of  the  collision,  give  a  uniform  or  steady  light. 

The  place  at  which  the  Fristad  anchored  is  within  the  limits  of  what 
is  known  at  Port  Townsend  as  the  "Ballast  Grounds,"  the  water  being 
so  deep  that  vessels  can  there  dump  ballast  overboard  without  violating 
any  law  or  harbor  regulation,  and  it  was  for  the  purpose  of  discharging 
ballast  that  the  Fristad  was  anchored  at  that  place.  Although  directly 
in  the  usually  traveled  pathway  of  vessels  entering  the  harbor  from  the 
southward,  said  place  is  not  within  a  legally  reserved  or  recognized  fair- 
way, and  any  vessel  may  lawfully  lay  at  anchor  there.  It  is,  however, 
a  place  of  danger  at  night,  because  of  the  large  number  of  steamers  fre- 
quenting said  pathway,  and  the  difficulty  of  distinguishing  an  anchor 
light  from  other  lights.  A  due  regard  for  safety  and  good  seamanship 
requires  that  on  board  a  vessel  in  such  a  situation  a  vigilant  watch  be 
kept,  and  that  in  some  manner,  as  by  ringing  a  bell,  approaching  ves- 
sels should  be  warned,  rather  than  depend  entirely  upon  a  single  lan- 
tern. No  such  warning  was  given,  and  the  testimony  of  the  two  watch- 
men, that  they  did  not  see  or  bear  the  Premier  before  the  collision,  con- 
victs them  of  inattention  and  neglect  of  duty.  In  my  opinion,  the  Fris- 
tad must  be  regarded  as  bein^  in  part  responsible  for  the  casualty,  and 
the  case  is  a  proper  one  for  a  division  of  damages. 
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Pope  v.  Board  of  Com'rs  or  Laee  Coijntt  et  oL 

(Circutt  Court,  D.  Indiana.    September  8, 1810.) 

No.  7,881. 

1.  RUUIOAO  COMPAJTUCS— MtTHIOIPAI.  AlD— SCBSOKUTIOH  TO  STOCK— CONSOLIDATIOH. 

A  eeneral  statute  authorizing  the  ocmsoUdation  of  railroad  oompanies  mast  be 
oonsidered  a  silent  factor  in  a  subsequent  contract  of  subsoripUon  made  by  a  town- 
ahip  to  the  stock  of  a  railroad  company,  and  a  consolidation  of  such  company  with 
another  company  will  not  release  the  township,  but  will  transfer  its  obligation  to 
the  new  company. 
IL  Bamb — CoMTBACT  or  SuBscBipnox— Wheh  Cokplbtbd. 

In  Indiana  a  mere  vote  by  a  township  of  a  given  sum  in  aid  of  a  railroad  gives 
the  company  no  legal  right  to  or  interest  in  the  tax,  until  the  same  haabeen  levied 
and  oollected  and  a  valid  contract  of  subscription  made  in  behalf  of  the  township. 
1^  Saxb. 

If  it  be  conceded  that  such  a  rote  gives  a  contingent  interest  which  will  pass  to  • 
new  company  by  consolidation,  such  new  company  cannot  assert  any  claim  to  the 
fund  when  it  has  not  tendered  its  stock  therefor,  and  has  no  stock  which  it  may 
legally  tender. 

In  Equity.  Suit  by  Charles  E.  Pope,  as  receiver  of  the  Chicago 
A  South  AUantic  Railroad  Company,  against  the  board  of  county  oom- 
missioners  of  Lake  County,  Ind. ,  the  Chicago  &  Indianapolis  Air  Line 
Railroad  Conspany,  the  Louisville,  New  Albany  <&  Chicago  Railway 
Company,  and  the  Indianapolis,  Delphi  &  Chicago  Railroad  Company, 
praying  to  be  awarded  the  sum  of  $14,000  by  way  of  eubrc^ation. 
Heard  on  demurrer  to  an  intervening  petition  filed  by  Cedar  Creek  and 
West  Creek  townships  and  William  T.  Singleton.     Demurrer  overruled. 

ChcarUs  E.  Pope,  m  pro.  per. 

A.  C.  Harrit,  for  defendant. 

Baker,  District  Judge.  This  is  a  suit  brought  by  Pope,  as  receiver 
of  the  Chicago  &  South  Atlantic  Railroad  Company,  against  the  above- 
named  defendants,  to  be  awarded,  by  way  of  subrofcation,  the  sum  of 
$14,000.  The  money  so  sought  to  be  subrogated  was  raised  by  a  tax 
voted  by  the  legal  voters  of  Cedar  Creek  and  West  Creek  townships,  in 
Lake  county,  Ind.,  to  aid  the  Chicago  &  Indianapolis  Air  Line  Rail- 
road Company  in  constructing  its  liue  of  railway  into  and  through  said 
townships.  The  fund  so  sought  to  be  subrogated  is  in  the  registry  of 
the  court.  On  leave  granted.  Cedar  Creek  and  West  Creek  townships 
and  William  Tv  Singleton,  a  taxpayer  of  each  of  said  townships,  have 
filed  an  intervening  petition  in  this  suit.  Singleton  intervenes  on  be- 
half of  himself  and  all  the  other  taxpayers  of  each  township,  who  are 
too  numerous  to  be  made  parties.  The  intervening  petition  seeks  to 
have  the  fund  awarded  to  the  townships,  or  the  taxpayers  thereof,  on 
the  ground  that  neither  the  railroad  in  whose  aid  it  was  voted,  nor  the 
Louisville,  New  Albany  <&  Chicago  Railway  Company,  acquired  the 
right  to  have  the  same  paid  to  it.  The  receiver  and  the  railroads  have 
severally  demurred  to  the  petition.  The  facts,  out  of  which  the  con- 
troversy arises,  are  substantially  these:  In  1874  Cedar  Creek  and  West 
v.6lF.no.l2— 49 
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Creek  townships,  in  Lake  county,  Ind.,  voted  to  aid  tli' 
Delphi  &  Chicago  Railroad  Company  by  taking  $14,00<^ 
said  company.     After  a  small  amount  of  the  tax  so 
collected,  the  railroad  company  became  insolvent,  and 
the  aid  so  voted  was  canceled  by  the  board  of  comn 
county,  Ind.,  and  the  taxes  collected  were  refunded 
Before  the  Indianapolis,  Delphi  &  Chicago  Railroad 
sented  to  the  cancellation  of  the  tax,  it  had  transfer! 
property,  and  rights  to  the  Chicago  &  South  All 
pany,  of  which  the  plaintiff,  Pope,  is  receiver. 

In  the  year  1880  the  same  townships  voted 
Indianapolis  Air  Line  Railroad  Company  by  tal 
pany  to  the  amount  of  $25,000.     Of  the  aid  si 
$18,000  was  collected  and  paid  into  the  county 
Ind.     This  is  the  money  now  in  controversy, 
but  before  it  was  collected,  the  Chicago  &  In 
road  Comi)any    went  out  of  existence  by    ' 
Louisville.  New  Albany  &  Chicago  Railroad 
a  new  company,  under  the  name  of  the  Ii<i 
cago  Railway  Company.     There  are  thret 
The  townships  or  taxpayers  therein  claim  ' 
voted  it  in  aid  of  the  Chicago  &  Indlansi 
pany  in  consideration  of  stock  in  said  c> 
issued  or   tendered,  and   canjiot  be,  ir 
ceased  to  have  an  existence.    (2)  Tlu 
c»gp  Railway  Coniiiany  claims   it  o.-^ 
with  the  Chicago  &  Indianapolis  Aii 
also  claims  that  it  may  furnish  sto( 
ration  in  lieu  of  stock  in  the  Chic; 
road  Cora))any.     (3)  Pope,  as  recei 
Railroad  Company,  alleges  tliat  tl 
Railroad  Company  wrongfully  \)r< 
to  aid  the  Indianapolis,  Delphi  A 
it  had  become  entitled,  1o  be  c; 
returned  to  the  taxpayers;  and 
South  Atlantic  Railroad  Coni| 
Indianapolis,  Delphi  &  Chic^iL 
receiver,  ought  to  be  subroj;:!' 
&  Indianapolis  Air  Line  lijii 
Albany  &  Chicago  Railway  ' 
$14,000. 

Pope,  as  receiver,  does  i' 
claim  to  the  fund,  as  havi 
Atlantic    Railroad  Com];. 
Railroad  Company,  but 
any,  grows  out  of  and  i' 
©lis  Air  Line  Railroad  < 
cago  Railway  Compai)\ 


k 
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i:is  been  made 
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The  case  of  Board  Com'rs  Hamilton  Co.  v.  State.  115  Ind.  64,  4  N.  E, 
Rep.  589,  and  17  N.  E.  Rep.  855,  is  earnestly  pressed  upon  the  court 
as  holding  a  contrary  doctrine.  In  this  I  think  counsel  are  mistaken. 
In  this  case  aid  had  been  voted  to  a  railroad  company  in  consideration 
of  a  like  amount  of  its  capital  stock  to  be  issued  to  the  township  %-oting 
the  aid.  Before  the  tax*  was  collected  or  the  stock  issued,  a  mortgage 
upon  the  property,  rights,  and  franchises  of  the  railroad  company  was 
foreclosed  by  decree  of  this  court,  and  a  sale  was  made  by  virtue  of  such 
decree  to  one  Thomas  C.  Piatt  as  the  purchaser.  The  Midland  Railway 
Company  was  oi^ganized,  and  became  by  purchase  invested  with  the 
property,  rights,  and  franchises  so  purchased  by  Piatt.  The  Midland 
Railway  Company  claimed  the  aid  so  voted  to  the  company  to  whoso 
property,  rights,  and  franchises  it  had  succeeded.  The  court  held  tliat 
the  Midland  Railway  Company  had  acquired  no  right  to  the  aid,  be- 
cause the  company  to  which  the  aid  had  been  voted  had  become  prac-  . 
tically  extinct,  and  could  not  issue  the  stock  in  payment  for  the  aid 
voted,  and  because  the  township  had  not  either  expressly  or  impliedly 
agreed  to  accept  the  stock  in  the  Midland  Railway  Company.  As  wo 
have  seen,  when  one  subscribes  for  the  stock  of  a  railroad  company,  he 
thereby  impliedly  consents  to  its  consolidation  with  another  railroad 
company,  and  also  impliedly  agrees  to  accept  the  stock  of  the  consoli- 
dated company  in  lieu  of  that  of  the  constituent  company.  ; 

These  principles,  however,  are  by  no  means  decisive  of  the  question 
presented  by  the  intervening  petition.  It  is  expressly  alleged  that  no 
part  of  the  aid  voted  had  been  collected,  and  that'no  subscription  had 
been  made  at  the  time  of  the  consolidation.  It  has  been  repeatedly  de- 
cided by  the  supreme  court  of  this  state  that,  until  the  tax  was  levied 
and  collected,  and  a  legal  and  valid  subscription  had  been  made  on  be- 
half of  the  township,  the  railroad  company  did  not  have,  and  could  not 
acquire,  any  legal  right  to  or  interest  in  the  tax.  Board  Gom^rs  Hamil- 
ton Co.  v.  State,  115  Ind.  64,  and  cases  cited  on  page  84,"  4  N.  E.  liep. 
589,  and  17  N.  E.  Rep.  855.  Until  the  tax  is  levied  and  collected,  and  a 
l^al  and  valid  subscription  has  been  made  on  behalf  of  the  township, 
no  contract  relation  exists  between  the  township  and  the  railroad.  It  is 
nothing  more  than  a  proposition  on  the  part  of  the  public,  and  can  only 
be  made  binding  and  effectual  by  such  mutual  acceptance  as  gives  rise 
to  a  contract.  At  the  time  of  the  consolidation  the  constituent  company 
had  no  right  to  the  aid.  At  most,  it  had  a  mere  contingent  possibUity. 
It  is  not  necessary  to  decide  whether  it  was  such  a  possibility,  coupled 
with  an  interest,  as  could  pass  to  the  consolidated  company.  If  it  did 
pass,  still  under  the  facts  averred  it  seems  clear  that  the  consolidated 
company  has  not  put  itself  in  a  position  to  assert  any  legal  or  equitable 
right  to  the  fund.  It  has  not  tendered  its  stock,  nor  done,  so  fur  as  the 
petition  discloses,  any  act  entitling  it  to  claim  the  money  in  controversy. 
The  reasoning  of  the  court  in  the  case  of  Board  Com'ra  HamiUon  Co.  v. 
Stale,  gupra,  would  seem  conclusive  of  the  proposition  in  hand. 

>8eel7N.B.  Rep.  8691 
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It  is  settled  by  the  case  of  CeiUre  Tp.  v.  Board,  etc.,  70  Ind.  562, 
where  the  right  of  the  railroad  company  to  the  aid  voted  never  existed 
or  has  ceased  to  exist,  that  the  money  belongs  to  the  township  or  the 
ttixjjayers.  In  either  case,  the  petitioners,  if  the  facts  alleged  in  their 
jjetition  shall  be  found  to  be  true  on  the  trial,  ought  to  prevail.  The  de- 
murrer to  the  intervening  petition  presents  no' question  of  estoppel  by 
judgment  or  decree.  If  all  that  is  said  by  counsel  in  argument  on  that 
subject  is  good  law,  About  which  the  court  expresses  no  opinion,  still 
the  petition  discloses  no  facts  presenting  any  such  question.  The  suffi- 
ciency of  the  petition  must  be  determined  upon  its  allegations,  and  not 
upon  matters  dehms  the  petition.  From  these  considerations  it  follows 
that  the  demurrer  to  the  intervening  petition  ought  to  be  ovierruled,  and 
it  is  so  ordered. 


Reeves  v.  Corning  et  al. 

(Circuit  Court,  D.  Indiana.    August  19, 1892.) 
No.  8,706. 

Removal  of  Causes— Local  Pbeji'dice— Notice  of  Motion.  ' 

Under  the  "prejudice  and  local  iofluence"  daase  of  the  act  of  March  8,  1887,  $  a, 
notice  to  the  adverse  party  of  a  motion  for  the  removal  of  a  cause  is  not  jurisdio- 
tional,  and  such  nio^on  muy  be  made  upon  ex  parte  hearing,  though  it  is  the  bet- 
ter practice  to  give  notice.  Adclbert  CoUefje  v.  Toledo,  etc,  Ry.  Co.,  47  Fed.  Bep. 
836,  approved. 

Same— Motion  to  Remand — Cohnteb  Affidavits. 

.Where  a  petition  supported  by  affidavits  for  the  removal  of  a  cause  from  a  state  to  a 
federal  court  has  been  legally  granted  under  the  "prejudice  and  local  influence" 
clause  of  Act  March  3, 1887,  $  3,  cl.  4,  plaintiff  will  not  be  allowed  to  file  counter  affi- 
davits denying  the  existence  of  local  prejudice  in  support  of  a  motion  to  remand, 
when  it  is  not  shown  that  the  court  was  misled  or  imposed  upon  in  granting  the 
order  of  removal. 

Same— Citizenship — Akkanoement  of  Pakties. 

Where  one  of  the  defendants  is  a  mere  stakeholder  or  interested  on  the  side  of 
plaintiff,  the  fact  that  be  is  a  citizen  of  the  same  state  with  plaintiff  will  not  de 
feat  the  right  of  his  codefcndant,  with  whom  the  real  controversy  exists,  to  remove 
the  cause,  under  the  provisions  of  Act  1887,  8  2. 

Patents  fob  Inventions — A!*sionment— Rescission. 

The  purchaser  of  a  patent  right  cannot  rescind  the  sale  on  the  ground  of  false 
representations  that  the  patent  was  valid,  and  did  not  interfere  with  any  prior 
patent,  where  the  contract  of  sale  itself  contains  an  express  warranty  to  the  same 
effect,  and  an  engagement  on  the  part  of  the  grantor  to  defend  at  his  own  expense 
all  suits  for  infringement. 

Same^Falsk  Rbpkksextations — Matteks  of  Opinion. 

Kcprcisentations  by  the  seller  of  a  patent  right,  that  the  same  is  valid  and  does 
not  interfere  with  any  prior  patent,  must  be  regarded  as  matters  of  opinion,  and 
not  as  statements  of  fact,  -unless  it  appears  that  there  was  a  prior  patent  coverioj^ 
the  identical  invention,  and  that  the  seller  was  aware  thereof. 

Same— Rescission— Statc  Qco. 

Where  a  contract  for  the  sale  of  certain  patent  rights  is  sought  to  be  rescinded, 
plaintiff  must  first  show  that  he  has  done  all  in  his  power  to  place  defendant  in 
iitalu  quo  by  returning  the  patents. 

Same— Assionment— St.\te  REori-ATioN- Constitutional  Law. 

Rev.  St.  Ipd.  l''Si,  $  6a'>4,  requiring  a  person  who  sells  or  offers  for  sale  patents 
to  file  with  the  clerk  of  the  proper  county  a  duly  authenticated  copy  of  the  letters 
patent,  and  OiU  aftldavit  that  the  letters  are  genuine  and  have  not  been  revoked  or 
annulled,  and  that  he  has  a  rl^htto  sell  the  same.  Is  a  legitimate  exert^se  of  the 
police  power  of  the  state,  and  is  not  in  conflict  either  with  Const.  V.  S.  art.  1,  i  8, 
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granting  to  authors  and  inventors  the  exclusive  right  to  their  reHpectivo  writings 
and  discoveries  tor  limited  times,  or  with  the  provision  of  the  fourteenth  amend- 
ment, which  forbids  the  stales  to  abridge  the  privileges  and  immunities  of  citizens 
of  the  United  States.  BrechbiU  v.  Butulnll,  1  N.  E.  Rep.  SOU,  foUowed.  Castle 
V.  EtUcMnsaii,  35  Fed.  Rep.  itH,  distinguished. 

6.   COSSTITUTIONAI.  LaW — VaLIDITV   OF    STATUTES — PoWBRS  OF  COURTS. 

A  court  has  no  power  to  adjudge  a  duly  enacted  statute  uucoDstituttonal  simply 
because  H  may  seem  to  the  court  that  such  legislation  does  not  conform  to  the  gen- 
eral theory  upon  which  the  government  is  fonnded. 

In  Equity.  Suit  by  Alfred  B.  Reeves  against  Thomas  J.  Corning  and 
Joseph  I.  Irwin  to  rescind  a  contrnct  of  sale  of  certain  patents,  and  to 
recover  possession  of  a  note.  Heard  on  demurrer  to  the  complaint. 
Sustained  as  to  the  first  paragraph,  and  overruled  as  to  the  second. 

Cooper  <t  Cooper  and  Slatimfer  d:  B<iker,  for  plaintiff.  " 

Bttiler,  Snow  &  Butier,  for  defendants. 

Baker,  District  Judge.  This  action  was  commenced  in  the  circuit  court 
of  Bartliolomew  county,  Ind.,  on  the  1 1th  day  of  May,  1891.  The  state 
court  ordered  prooes.s  against  the  defendant  Irwin  to  be  issued  to  the  sheriff 
of  Bartholomew  county,  returnable  September  29,  1891.  Notice  by 
publication  was  given  to  the  defendant  Corning,  and  was  made  returna- 
ble on  the  same  day.  On  the  23d  day  of  September,  1891,  the  defend- 
ant Corning,  a  citizen  of  the  state  of  Illinois,  filed  his  verified  petition 
for  the  removal  of  the  aiuse  from  the  state  court  into  this  court,  on  the 
ground  of  prejudice  and  local  influeuce,  making  it  impossible  for  him  to 
obtain  justice  in  said  court,  or  in  any  other  state  court  into  which  said 
cause  could  be  removed.  The  court,  having  examined  the  petition  and 
ite  exhibits,  and  being  fully  advised  in  the  i)reuiises,  found  that  the  de- 
I'endant  Coming  was  entitled  to  have  the  cause  removed  from  the  state 
court  into  this  court  for  the  i-easons  set  out  in  his  petition.  The  court 
thereufwn  adjudged  that  the  cause  be  removed  from  said  state  court  into 
this  court,  under  and  in  pursuance  of  the  provisions  of  an  act  of  congress 
approved  August  13,  1888. 

The  plaintiff  has  appeared  specially,  and  moved  the  court  to  remand, 
on  the  ground  that  the  order  of  removal  was  made  on  an  ex  parte  hear- 
ing, without  notice.  It  ia  argued  that  notice  of  the  petition  for  remov.'d 
is  jurisdictional,  and  that  the  order,  being  made  without  notice,  is  void, 
and  ought  so  to  be  held  on  the  motion  to  remand.  It  is  further  insi!?ted, 
if  notice  is  not  jurisdictional  and  the  cause  was  rightfully  removed,  the 
plaintiff  ought  to  have  leave  to  file  affidavits  controverting  the  facts  on 
which  the  court  awarded  the  removal.  The  plaintiff,  therefore,  appear- 
ing specially,  has  asked  to  be  permitted  to  reopen  the  issue  of  prejudice 
and  local  influence,  and  to  be  allowed  to  file  counter  affidavits.  The 
motion  for  leave  to  file  counter  affidavits  is  bottomed  on  the  theory  that 
this  court  had  the  authority  to  order  a  removal  on  an  ex  parte  applica- 
tion, but  that  an  order  of  removal  so  made,  like  an  ex  parte  order  of  the 
court  granting  a  restraining  order,  is  intended  to  be  in  force  temporarily, 
and  to  be  continued  in  force  only  in  case  the  court  should  be  satisfied, 
after  a  hearing  on  notice,  that  its  original  order  was  just  and  proper. 

The  act  of  congress  provides  tliat — 
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"Where  a  suit  is  now  pending,  or  may  be  hereafter  brought,  in  any  state 
court,  in  which  there  is  a  controversy  between  a  citizen  of  the  slate  in  wliich 
the  suit  is  brought  and  a  citi/en  of  anotlier  state,  any  defendant,  being  such 
citizen  of  another  state,  may  remove  such  suit  into  the  circuit  court  of  the 
United  States  for  the  proper  district  at  any  time  before  tiie  trial  thereof, 
wlien  it  shall  be  made  to  appear  to  said  circuit  court  that,  from  prejudice  or 
local  influence,  be  will  not  be  able  to  obtain  justice  in  such  state  court,  or  in 
any  other  state  court  to  which  the  said  defendant  may,  under  ttie  laws  of  the 
state,  have  tiie  right,  on  account  of  such  prejudice  or  local  indueace,  to  re- 
move said  cause."     Act  March  3,  1887,  §  2. 

The  statute  does  not,  in  terms  or  by  necessary  implication,  require 
notice  to  the  state  court  or  to  the  adverse  party  of  the  application  for  re- 
moval on  the  ground  of  prejudice  or  local  influence.  Doubtless  the  l)et- 
ter,  as  well  as  the  safer,  practice  would  ordinarily  be  for  the  court  to 
decline  to  hear  the  application  until  proper  notice  of  the  hearing  had 
been  given.  The  question,  however,  is  one  of  power  or  rightful  au- 
thority, and  not  one  relating  to  the  propriety  of  methods  of  procedure. 
The  only  requirement  of  the  statute  is  that  the  party  asking  for  a  re- 
moval "shall  mai<e  it  appear  to  the  court  that,  from  prejudice  or  local 
influence,  he  cannot  obtain  justice  in  the  state  court."  Questions  of 
prejudice  or  local  influence  are  matters  largely  resting  in  opinion,  and 
are  not  generally  snsce[)til)le  of  proof  by  evidence  of  facts,  like  issues  in 
ordinary  actions  at  law  or  suits  in  equity.  The  court  must  be  legally, 
not  merely  morally,  satisfied  of  the  truth  of  the  allegatioji  that,  from 
prejudice  or  local  influence,  the  defendant  will  not  be  able  to  obtain 
justice  in  the  state  court.     It  has  been  well  ssvid  that — 

"  Legal  satisfaction  requires  some  proof  suitable  to  the  nature  of  the  case, — at 
'least  an  affidavit  of  a  credible  person,  and  a  statement  of  facts  in  such  affi- 
davit, which  sufficiently  evince  the  truth  of  the  allegation.  The  amount  and 
, manner  of  proof  required  in  each  case  must  be  left  to  the  discretion  of  the 
court.  A  perfunctory  showing  by  a  formal  affidavit  of  mere  relief  will  not 
,be  sufficient.  If  the  petition  for  removal  states  the  facts  upon  which  the 
allegation  is  founded,  and  that  petition  be  veriQed  by  affidavit  of  a  person  or 
persons  in  whom  the  court  has conlidence,  this  may  be  regarded  na  pritna  facie 
j)roof  sufficient  to  satisfy  the  conscience  of  the  court.  If  more  should  be  re- 
<iuired  bv  the  court,  more  should  be  offered."  In  re  Pennsyltania  Co.,  137 
U.  S.  467,  11  Sup.  Ct.  Kep.  143. 

The  facts  and  reasoning  in  this  case  are  inconsistent  with  the  claim 
that  notice  is  jurisdictional.  Since  this  case  was  decided,  it  has  been 
held,  on  its  authority,  that  notice  was  not  necessary.  In  the  case  of 
(hrpcnler  v.  Railway  Co.,  47  Fed.  Rep.  535,  in  which  no  notice  of  the 
original  application  had  been  given,  the  court,  on  a  motion  to  remand, 
saitl  that  ordinarily  one  hearing  and  determination,  tliough  ex  parte,  will 
be  held  final,  and  overruled  the  motion  to  remand.  In  the  case  of  Adcl- 
hed  CoU&je  v.  Toledo,  etc.,  Ry.  Co.,  47  Fed.  Rep.  836,  the  couriiheld,  on 
an  application  to  remove,  on  account  of  prejudice  and  local  influence, 
tliat  no  notice  was  required.     It  is  said: 

"There  is  no  requirement  in  the  statute  that  the  opposing  side  shall  have 
notice  of  the  application  to  remove,  and  be  allowed  an  opportunity  to  be  heard 
thereon.    It  would  perhaps  be  the  better  practice  to  give  the  opi)osite  party 
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notice  of  the  application  to  remove,  before  action  thereon  by  the  court;  but 
that  is  a  matter  resting  in  the  discretion  of  the  court,  and  not  a  matter  of 
right." 

It  is  claime<l  by  counsel  for  the  plaintiff  that  in  the  case  of  Maione  v. 
RaUuay  Co.,  35  Fed.  Rep.  625;  of  Short  v.  Railway  Co.,  34  Fed.  Rep. 
225;  and  of  Hakes  v.  Bunts,  40  Fed.  Kep.  33,— it  has  been  held  that 
notice  was  necessary.  These  cases  were  decided  before  the  decision  in  Re 
Pennsylvania  Co.,  sv.pra,  had  been  niatle;  and  consequently  these  cases, 
even  if  they  held  that  notice  was  necessary,  would  not  be  controlling. 
These  cases,  however,  do  not  hold  that  notjce  is  necessary.  In  the  case 
of  Maione  v.  Railway  Co.,  supra,  Mr.  Justice  Harlan,  on  jMige  629,  said: 

"Although  such  investigation  or  examination  is  not  required  by  any  express 
words  of  the  statute  to  be  had  upon  notice  to  the  party  against  whom  the  re- 
moval is  asked,  sucli  notice  will  best  accomplish  the  object  which  congress  had 
in  view." 

The  learned  judge  w<is  of  the  opinion  that  notice  was  not  necessary, 
but  that  it  was  the  better  practice  to  require  it.  In  this  opinion  I  fully 
concur. 

In  the  case  of  Short  v.  Raihcay  Co.,  supra,  Mr.  Justice  Breweu,  then 
circuit  judge,  said: 

"Under  the  local  prejudice  clause,  no  petition  need  be  Hied;  all  that  is  re- 
quired is  that  it  shall  be  made  to  appear  to  the  circuit  court  that,  from  prej- 
udice or  local  influence,  the  party  will  not  be  able  to  obtain  justice  in  such 
state  court;  and  this  showing  may  be  made  by  alhdavit,  and,  if  this  contains 
a  apeciflc  averment,  it  is  prima  /acie  evidence  of  the  fact,  and  throws  the 
case  into  this  court,  leaving  the  other  party  to  challenge  its  truth." 

In  the  case  of  Hakes  v.  Bums,  supra,  the  question  was  as  to  the  form 
and  sufficienc}'  of  the  affidavit,  it  being  admitted  that  a  removal,  based 
on  a  sufficient  ailidavit,  would  be  good  without  any  notice.  I  am  aware 
of  no  case  in  which  it  has  been  directly  held  that  notice  was  jurisdic- 
tional. The  question  has  been  often  raised  whether  it  was  not  the  safer 
and  better  method  of  procedure  to  require  notice,  and  on  this  question 
there  has  been  a  general  agreement  of  opinion  in  favor  of  notice, — 'not  as 
necessary,  but  to  avoid  an  improvident  removal. 

The  motion  to  remand  proceeds  in  part  on  the  theory  that  the 
plaintiff  has  a  constitutional  right  to  be  heard,  and  hence  a  con- 
stitutional right  to  be  notified  of  the  application,  and  that,  not  hav- 
ing had  any  notice,  the  order  of  removal  is  wholly  void.  The  con- 
clusion would  be  unanswerable,  if  the  premises  were  correct.  It  is 
too  late,  however,  to  claim  any  such  constitutional  right.  The  old 
removal  act  permitted  a  removal  on  an  ex  parte  affidavit  without  no- 
tice. The  cases  which  hold,  either  directly  or  by  necessary  implica- 
tion, that  the  plaintifi'  has  no  constitutional  right  to  notice  of  the  ap- 
plication for  removal  on  the  ground  of  prejudice  or  local  iutlueuce,  are 
numerous.  The  following  either  directly  decide  the  question,  or  atleasit 
bear  strongly  upon  it:  Fitk  v.  Hmarie,  32  Fed.  Rep.  417;  Hills  v.  Rail- 
voay  Co.,  33  Fed.  Rep.81;  Dmaixonv.  Bromi,  38  Fed.  Rep.  535;  Anu/v. 
Manni>ig.i  Id.  530, 8G8;  Sliort  v.  Rndioiy  Co.,  34  Fed.  Rep.  2:i5;  Maione  v. 
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Railway  Co.,  35  Fed.  Rep.  625;  WMan  v.  RaUroad  Co.,  Id.  849;  Hwkim 
V.  Railway  Co.,  37  Fed.  Kep.  504;  TAiviber  Co.  v.  HdHdnw,  39  Fed.  Rep. 
578;  Hakes  v.  Bunts,  40  Fed.  Rep.  33;  Minnick  v.  Lmtrancr  Co.,  Id. 
369;  Cooper  v.  Railway  Cb.,  42  Fed.  Rep.  697;  BrocUiead  v.  Shoemaker, 
44  Fed.  Rep.  518;  WalcoU  v.  It'atton,  46  Fed.  Rep.  529;  ihnith  v.  Lut»- 
her  Co.,  Id.  819;  QM^)ei)ter  v.  Railway  Co.,  47  Fed.  Rep.  535;  Adelbert 
CoU&jev.  Tdedo,  etc.,  Ry.  Co.,  Id.  836. 

It  is  further  insisted  that  the  verified  petition  do6s  not  state  facts  suf- 
ficient to  constitute  a  prima  facie  case  for  removal.  No  good  purpose 
would  be  subserved  by  setting  out  the  petition,  or  by  giving  its  sub- 
stance. I  have  carefully  examined  it,  and  entertain  no  doubt  that  the 
facts  therein  contained  make  out  a  prima  fade  case.  The  case  of  Smith 
V.  Tjuinber  Co.,  46  Fed.  Rep.  819,  exhibits  facts  similar  in  their  essential 
features  to  those  in  the  case  at  bar.  The  court  in  that  case  sustained  an 
order  of  removal. 

The  plaintiff  further  claims  that  the  cause  should  be  remanded,  be- 
cause Irwin,  the  codefendant,  is  a  necessary  party,  and  is  a  citizen  of 
the  same  state  with  the  plaintiff.  It  is  shown  affirmatively,  both  in  the 
complaint  and  in  the  petition  for  removal,  that  the  defendant  Irwin  is 
either  a  stakeholder,  or  is  interested  on  the  same  side  with  the  plaintiff 
and  adversely  to  the  defendant  Corning.  In  such  a  case,  the  real  party 
defendant  may  have  the  cause  removed  witiiout  r^ard  to  the  citizenship 
of  other  defendant",  whose  interests  are  nominal,  or  adverse  to  the  party 
seeking  a  removal.  The  case  of  Bacon  v.  Rives,  106  U.  S.  99, 1  Sup. 
Ct.  Rep.  3,  holds  that  any  person  interested  as  a  mere  stakeholder,  or 
one  occupying  the  po.sition  of  a  garnishee,  is  not  a  party  whose  presence, 
if  he  be  a  citizen  of  the  same  state  with  the  plaintifl",  will  defeat  the  right 
of  his  codefendant,  with  whom  the  real  controversy  exists,  to  remove  the 
cause.  To  the  .same  effect,  and  resting  on  the  authority  of  the  above 
case,  is  the  case  of  First  Nat.  Bank  v.  MerchanW  Bank,  37  Fed.  Rep. 
657;  of  A ndcrsoti  v.  Boxcers,  40  Fed.  Rep.  703;  of  Myers  v.  Murray,  43 
Fed.  Rep.  6',>5;  oi Brown  v.  Murray,  Id.  614;  and  of  Wilder  v.  Sted  A:  Iron. 
Co.,  46  Fed.  Rep.  676.  Courts  have  regard  to  the  substance  of  the  issue, 
and  the  right  of  removal  does  not  depend  upon  the  position  of  the  par- 
ties on  the  record.  Otherwise  the  plaintiff  would  always  have  it  in  his 
power  to  defeat  the  right  of  removal. 

Inasmuch  as  the  plaintiff  had  no  right  to  notice  of  the  application 
for  removal,  it  follows  that  he  has  no  right  to  file  counf'^r  affidavits, 
after  a  removal  has  been  adjudged.  It  is  a  matter  of  s>'i  1  discretion, 
and  the  power  of  the  court  to  permit  counter  affidavits  to  be  filed  ought 
to  be  cautiously  exercised.  Such  leave  never  should  be  granted,  unless 
a  very  strong  case  is  shown  for  asking  the  court  to  reverse  its  judgment 
awarding  a  removal.  A  motion  for  leave  to  file  counter  affidavits  is,  in 
effect,  an  application  to  the  court  for  a  rehearing  without  showing  cause. 
This  is  the  view  taken  by  the  court  in  the  recent  case  of  Addbert  Col- 
lege v.  Toledo,  etc.,  Ry.  Co.,  47  Fed.  Rep.  836,  construing  the  prejudice 
and  local  influence  clause  of  the  statute.  In  that  case,  a  removal  had 
been  ordered  on  affidavits  simply  stating  the  existence  of  prejudice  and 
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local  influence  which  would  prevent  the  defendant  from  obtaining  jus- 
tice in  the  state  court.  The  atHdavits  closely  followed  the  language  of 
the  statute.     In  overruling  a  motion  to  remand,  the  court  said  : 

"It  having  been  made  to  appear  to  this  court,  in  December,  1890,  tlmt 
from  prejudice  or  local  influence  the  petitioners  for  removal  could  or  would 
not  be  able  to  obtiiin  justice  in  the  state  courts,  and  the  order  for  the  re- 
moval of  the  suit  liaving  been  made,  it  would  not  be  proper  now  to  receive 
or  consider  counter  affidavits  denying  the  existence  of  any  such  prejudice  or 
local  influence,  and  thus  raise  an  issue  on  the  facts.  The  court,  in  the  exer- 
cise of  a  legal  discretion,  having  been  satisHed  with  the  prima  facie  showing 
made  by  the  petition  for  removal  and  accompanying  affidavits,  its  action  in 
ordering  the  removal  cannot  be  properly  called  in  question,  or  be  set  aside 
thereafter  upon  affidavits  disputing  the  fact  of  the  existence  of  prejudice  or 
local  influence." 

The  case  of  Carpenter  v.  Eailway  Co.,  47  Fed.  llep.  536,  holds  that, 
on  a  motion  to  remand,  the  court  will  not  permit  the  ordor  of  removal 
to  be  overhauled  on  counter  aflidavits.  Whether,  in  any  case,  the  filing 
of  counter  affidavits  will  be  pennitted  must  be  left  to  the  simnd  discre- 
tion of  the  court.  It  ought  not  to  be  allowed,  unless  it  is  clearly  made 
to  appear  that  the  court  has  been  imposed  upon  or  misled.  Here  no 
such  showing  is  made.  For  tliese  reasons  tlie  motion  to  remand  and 
the  motion  for  leave  to  file  counter  atlidavits  must  be  overruled. 

2.  The  complaint  in  this  case  is  in  two  paragraphs,  for  the  rescission 
and  cancellation  of  a  contract,  and  to  recover  possession  of  a  note.  Tl»e 
defendant  Coming  has  demurred  to  each  paragraph  for  want  of  facts. 
The  first  paragraph  alleges  that  on  the  3d  day  of  April,  1891,  the  plain- 
tifl"  and  defendant  Corning  entered  into  a  written  contract,  which  is 
made  part  of  the  complaint,  by  the  terms  of  which  Corning  sold  and 
transferred  to  plaintiff,  for  ?30,000,  certain  patents  for  an  improve- 
ment in  haling  presses.  The  grounds  on  which  a  rescission  is  souglit 
are  as  follows :  ♦ 

"PiaintifF  avers  that  said  Corning,  iu  order  to  induce  him  to  enter  into  said 
contract,  and  make  said  cash  payment,  and  assigu  said  note,  falsely  and 
fraudulently  represented  to  plainliif  that  said  pretended  improvement  wsis 
his  own  invention,  and  was  nut  covered  by  any  prior  patent,  when  in  fact  a 
patent  had  been  granted  on  the  same  improvement  to  another  person  some 
time  previous  to  the  granting  of  the  said  patent  to  said  Corning,  and  the  said 
pretended  improvement  of  said  Corning  was  an  improvement  on  said  prior 
patent;  that  said  representations  were  false,  and  known  to  be  so  by  said  Cor- 
ning at  the  time;  that  plaintiff  was  ignorant  of  the  facts  in  regard  to  said  prior 
patent,  and  believed  and  relied  upon  .said  representations,  and  was  thereby 
induced  to  enter  into  said  contract,  and  make  said  cash  payment,  and  assign 
said  note." 

The  plaintiff  alleges  that  the  false  representations  were  "that  said  pre- 
tended improvement  was  his  own  invention,  and  was  not  covered  by  a 
prior  patent."  It  is  further  alleged  that  "said  pretended  iniprovciuunt 
of  said  Corning  was  an  improvement  on  said  prior  patent."  The  plain- 
ti£r  thns  admits  that  Corning  had  invented  an  improvement  in  baling 
presses,  and,  for  aught  that  appears,  his  patent  simply  covered  that 
improvement;  but  it  is  alleged  that  it  was  an  improvement  on  said 
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prior  patent.  Non  conMat  the  improvement  on  the  prior  patent  was  aU 
that  he  claimed  to  be  his  invention,  or  represented  as  not  covered  by 
a  prior  patent.  It  does  not  appear  that  he  represented  that  any  im- 
provement, other  than  the  one  which  it  is  admitted  he  made,  was  his 
own,  and  was  not  covered  by  a  prior  patent.  But,  as  this  defect  is  not 
discussed,  it  is  not  my  purpose  to  decide  the  sufficiency  of  the  paragraph 
on  this  ground. 

Counsel  for  defendant  Corning  insist  that  this  paragraph  is  insuffi- 
cient, inasmuch  as  it  alleges,  as  a  ground  for  rescinding  the  contract,  a 
false  representation  concerning  the  interference  of  a  prior  patented  inven- 
tion witl^  the  invention  of  the  defendant,  and  that  such  representation  is 
matter  of  opinion,  concerning  which  there  can  be  no  actionable  fraud,  be- 
cause the  court  must  presume  the  question  of  interference  to  have  been  de- 
cided in  favor  of  the  owner  of  the  last  patent,  unless  the  article  or  pro- 
cess for  whifh  the  last  patent  is  issued  is  identically  similar  in  form, 
manner,  and  appearance  to  the  article  or  process  for  which  the  prior 
patent  was  granted.  Counsel  for  the  plaintiff  concede  the  general  rule 
to  be  that  the  law  does  not  recognize,  as  an  actionable  wrong,  false  rep- 
resentations as  to  matters  of  opinion  or  judgment,  but-  they  claim  that 
the  representations  in  this  case  are  to  be  r^arded  as  affirmations  of  fact, 
and  then,  if  false,  that  an  action  may  be  maintained  upon  them.  There 
is  no  certain  rule  of  law  by  the  application  of  which  it  can  be  de- 
termined when  false  representati'Mis  constitute  matter  of  opinion  or 
matter  of  fact.  Each  case  must,  in  large  measure,  be  adjudged  upon 
its  own  circumstances.  In  reaching  its  conclusion,  the  court  wiU  take 
into  consideration  the  intelligence  and  situation  of  the  parties,  the  gen- 
eral information  and  experience  of  the  people  as  to  the  nature  and  use 
of  the  property,  the  habits  and  methods  of  those  dealing  in  or  with  it, 
and  then  determine,  upon  all  the  circumstances  of  the  case,  whether 
the  representations  ought  to  have  been  understood  as  affirmations  of 
fact,  or  as  matters  of  opinion  or  judgtuent. 

It  must  be  an  unusual  case  where  a  man  who  has  obtained  a  patent 
for  an  invention  may  not  say  that  the  invention  thereby  secured  is  liis 
own,  and  that  it  does  not  interfere  with  any  prior  patent.  The  patent 
office  is  presumed  t6  have  so  declared  by  issuing  the  patent.  It  is  ex- 
pressly made  the  duty  of  the  patent  office  to  make  a  previous  examina- 
tion of  its  records  for  the  purpose  of  preventing  interferences.  Rev.  St. 
U.  S.  1878,  §  4893.  The  result  of  an  examination,  if  ia  favor  of  the 
l>atcnt,  though  not  final,  ought  to  have  sufficient  force  to  justify  tlie 
owner  of  the  j)atent  in  saying  that  there  is  no  interference  between  his 
patent  and  any  prior  one,  unless  tliere  is,  in  fact,  on  the  records  of  the 
patent  office,  a  patent  identically  similar,  which  the  patent  officers  have 
negligently  overlooked,  or  fraudulently  failed  to  consider,  and  of  the 
existence  Of  which  the  defendant  is  shown  to  have  had  knowledge.  The 
application  of  this  principle  can  work  no  injustice  where,  as  in  thfecase, 
no  attempt  has  been  made  to  have  the  patent  set  aside  as  an  infringe- 
ment, and  where,  apparently,  no  one  except  the  plaintiff  lias  questionetl 
its  validity.     There  is  no  allegation  in  the  paragraph  under  considera- 
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tion  of  the  nature  of  the  improvement,  except  that  it  is  an  improvement 
in  baling  presses.  What  the  defendant's  patent  covered  is  not  disclosed, 
and  the  character  of  the  prior  patent  of  which  the  defendant's  is  alleged 
to  be  an  improvement  is  not  stated.  There  is  no  distinct  allegation 
that  the  prior  patented  invention  is  identically  similar  to  that  of  the 
defendant,  nor  that  the  defendant  liad  knowledge  that  the  prior  inven- 
tion and  his  own  improvement  were  identical.  These  considerations 
have  led  me  to  the  conclusion  that  the  representations  must  have  been 
intended  and  understood  to  be  matters  of  opinion,  and  not  affirmations 
uf  fact.  The  authorities  on  this  question  are  not  in  harmony.,  nor  are 
they  easily  reconcilable.  In  my  judgment,  however,  the  above  conclu- 
sion is  supported  by  the  better  reason  and  the  greater  weight  of  author- 
ity. The  case  of  McKee  v.  Eaton,  26  Kan.  226,  is  more  nearly  in  point 
for  the  plaintifif  than  any  other  case  which  has  fallen  under  ray  obser- 
vation. The  complaint  in  that  cose  contained  allegations,  in  great  de- 
tail, which  the  court  held  to  be  statements  of  faot,  and  not  matters  of 
opinion  or  judgment.  The  tacts  in  that  case  are  so  different  from  the 
allegations  in  thia  case  that  it  yields  no  support  to  the  paragraph  in 
question.  Counsel  also  cite  and  rely  on  Hickey  v.  Morrdl,  102  N.  Y. 
464,  7  N.  E.  Rep.  321;  8  Wait,  Act.  &  Def.  274;  Rose  v.  Hurley,  39 
Ind.  77;  loiva  Economic  Heater  Co.  v.  Amerkan  Economic  Heater  (h.,  32 
Fed.  Rep.  735;  and  Clark  v.  Edgar,  84  Mo.  106.  I  have  carefully  ex- 
amined these  authorities,  and  it  suflices  to  say  that  I  do  not  think  they 
support  the  plaintiff's  contention. 

The  recent  case  of  DiUman  v.  Nadlehuffcr,  119  Dl.  567,  7  N.  E.  Rep. 
88,  is  exactly  in  point  upon  the  proposition  that  representations  re- 
garding the  validity  of  a  patent  right  are  matters  of  opinion,  and  not 
statements  of  fact,  for  the  making  of  which  a  suit  for  rescission  will  lie. 
That  was  a  suit  to  rescind  a  sale  of  patent  rights  on  the  ground  of  false 
and  fraudulent  representations  in  regard  to  their  validity.  The  repre- 
sentations nre  set  out  in  the  opinion  of  the  court  as  follows: 

"The  defendant  represented  to  plaintifTs  that  said  improvements  were  liis 
own  invention,  and  that  the  patents  issued  thereon  were  genuine  and  valid. 
and  that  they  did  not  conflict  with  or  infringe  upon  the  pateitts  or  inventions 
of  any  one,  and  particularly  t.liose  controlled  by  the  Wasliburn  &  Moen  Man- 
ufacturing Company  and  J.  L.  EUwood,  or  their  licensees." 

The  court  held  that  these  representations  were  matters  of  opinion, 
and  not  affirmations  of  fact,  and  that  they  did  not  constitute  such  fraud- 
ulent statements  as  were  actionable  in  a  court  of  equity  in  a  suit  for 
rescission. 

There  is  another  consideration  equally  fatal  to  the  sufficiencj'  of  the 
paragraph.  The  contract  sought  to  be  rescinded,  which  is  exhibited 
with  and  made  a  part  of  the  paragraph,  provides  for  the  contingency 
that  the  defendant's  patent  may  be  an  iufringenjent  on  a  prior  patent, 
or  may  prove  otherwise  invalid.  The  language  of  the  contract  is  as  fol- 
lows; 

"I  hereby  warrant  the  genuineness  and  validity  of  said  letters  patent,  and 
"ill  defend  the  same  against  any  and  all  suits  forinfringement  to  the  dates 
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of  said  letters  patent;  »nd  auy  expenses  or  costs  that  Alfred  B.  Ueeves  may 
necessarily  incur,  in  any  way  or  manner,  in  or  aboat  or  concerning  tlie  gen- 
uineness or  validity  of  the  same,  or  in  any  suits  for  Infringement  as  above 
stated,  will  be  paid  by  me,  and  1  shall  stand  indebted  to  the  said  Alfred  B. 
Ueeves  in  said  sums;  and  in  all  suits  and  actions  that  may  be  necessary  in 
and  about  the  defense  of  said  letters  patent,  and  the  prosecutions  for  infringe- 
ment thereof,  the  said  Alfred  B.  iieeves  shall  prosecute  or  maintain  the  same 
in  liis  own  name,  or  in  my  name,  as  may  be  necessary  under  the  laws,  sub- 
ject to  the  provisions  above  staled  as  to  costs  and  expenses." 

Here  the  plaintiff  expressly  accepted  a  contract  warranting  the  genu- 
ineness and  validity  of  the  patents,  and  that  they  were  not  infringe- 
meats  on  prior  patents.  He  agreed  to  prosecute  and  maintain  all  such 
suits  and  defenses  as  were  necessary,  growing  out  of  infringements  or 
otherwise,  at  the  cost  and  expense  of  the  defendant.  The  warranty 
ca>ver8  the  whole  ground  embraced  in  the  alleged  false  representation, 
and  conclusively  demonstrates  that  the  plaintiff  did  not  rely  on  the  ver- 
bal statements,  but  elected  to  protect  himself  by  an  express  written  war- 
ranty. It  shows  that  the  contingency  of  the  patents  ultimately  proving 
to  be  invalid  was  in  the  minds  of  both  contracting  parties,  and  this  was 
expressly  provided  for  in  the  agreement.  In  such  a  case,  the  vendor 
cannot  be  held  liable  for  a  false  representation  made  prior  to  the  agree- 
ment, which  is  fully  provided  for  and  guarded  against  therein,  where 
nothing  appears  to  show,  as  in  the  case  here,  that  the  vendor  has  been 
guilty  of  any  artifice,  or  of  the  use  of  other  means,  to  prevent  tiie  pur- 
chaser from  examining  and  judging  for  himself.  Here  the  purchaser 
has  exacted  a  written  warranty  carefully  protecting  himself  from  injury, 
if  the  representations  of  the  defendant  in  regard  to  the  validity  of  the 
patent  should  prove  unfounded.  In  such  case  the  purchaser  nmst  be 
content  with  the  security  which  lie  has  understandingly  and  voluntarily 
accepted.  The  case  of  r>Ulmun  v.  NwUehoffer,  mjira,  is  in  point,  and  is 
decisive  of  this  proposition. 

There  is  another  reason  why  this  paragraph  is  insufhcient.  It  does 
not  allege  that  the  plaintiff,  prior  to  tlie  bringing  of  the  suit,  returned 
or  offered  to  return  the  ])atents  to  tiie  defendant,  and  thus  place  liim  in 
•■itatu  quo,  nor  docs  it  show  any  sufficient  excuse  for  his  failure  so  to  do. 
It  is  too  well  settled  to  justify  citations  that,  before  an  agreement  can  be 
rescinded,  the  plaintiff  must  have  done  all  in  liis  power,  and  witli 
promptness,  to  place  the  defendant  in  statu  quo.  For  these  reasons  the 
paragraph  nmst  be  held  bad. 

3.  The  second  paragraph  ol  the  complaint  alleges  that,  on  the  3d  day 
of  April,  1891,  the  plaintiff  and  defendant  Corning  entered  into  a  writ- 
ten contract,  a  copy  of  which  is  made  part  of  the  paragraph,  by  the 
terms  of  which  the  defendant  sold  and  transferred  to  the  plaintilf,  for  $30,- 
000,  certain  patent  rights  for  an  improvement  in  baling  presses.  The 
grounds  on  which  a  rescission  is  sought  are  as  follows: 

"Plaintiff  further  averi  that  said  contract  was  entered  into,  and  said  sale 
was  effected,  in  the  county  of  Bartholomew,  and  state  of  Indiana;  thatde- 
feadant  Corning  has  never  tiled  with  the  clerk  of  the  court  of  said  county 
copies  of  said  letters  patent,  or  either  of  them,  July  autlienticatetl  or  other- 
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wise,  nor  has  be  at  any  time  made  affidavit  before  such  clerk  that  such  let- 
ters patent,  or  either  of  them,  are  genuine,  and  have  nut  been  revoked  or 
annulled,  and  that  he  has  or  bad  full  authority  to  barter  the  ri^rhts  so  pat- 
ented; nor  has  he  tiled  such  atHdavil  iu  the  office  of  said  clerk,  as  xequired  by 
the  statute  of  ludiana. " 

The  provision  of  the  statute  relied  upon  is  as  follows: 

"It  shall  be  unlawful  for  any  person  to  sell  or  barter,  or  to  offer  to  sell  or 
barter,  any  patent  right,  or  any  right  which  such  person  shall  allege  to  be  a 
patent  riitht,  in  any  county  within  this  state,  without  first  filing  with  (he 
clerk  of  the  court  of  such  county  copies  of  the  letters  patent,  duly  authenti- 
cated, and  at  the  same  time  swearing  or  aRinning  to  an  athdavit,  before  such 
clerk,  that  such  letters  are  genuine,  and  have  not  been  revoked  or  annulled, 
and  that  he  has  full  authority  to  sell  or  barter  the  right  so  patented;  which 
affidavit  shall  also  set  forth  his  nan'ie,  age,  occupation,  and  residence,  and,  if 
an  agent,  the  name,  occupation,  and  residence  of  his  principal.  A  copy  of 
this  affidavit  shall  be  filed  in  the  office  of  said  clerk,  and  said  clerk  shall  give 
a  copy  of  said  affidavit  to  the  applicant,  who  shall  exhibit  the  same  to  any 
person,  on  demand."     liev.  St.  Ind.  1881,  §  ti054. 

The  sufficiency  of  this  paragraph  hinges  on  the  constitutionality  of  the 
above  section. 

Counsel  for  the  defendant  enmeatly  InBist  that  this  ,scction  of  the  state 
statute  is  invalid — (1)  Because  it  requires  evidence  of  the  contract  be- 
yond that  provided  by  congress,  and  places  restrictions  upon  the  as- 
signment of  the  contract,  evidenced  by  the  patent,  be3'ond  the  restric- 
tions established  by  sections  4883,  4884.  4898,  Rev.  St.  U.  S.  1878, 
and  is  therefore  in  derogation  of  the  right  of  congress  "to  promote  the 
progress  of  science  and  useful  arts,  by  securing  for  limited  times,  to 
authors  and  inventors,  the  exdusive  right  to  their  resiiective  writings 
and  discoveries."  CJonst.  U.  S.  art.  1,  §  8.  (2)  Because  the  statute  is 
in  violation  of  the  fourteenth  amendment  of  the  constitution  of  the 
United  States,  as  it  imposes  i^eculiar  and  unreasonable  restrictions  ujwn 
the  patentee  beyond  those  imposed  upon  owners  of  other  kinds  of  prop- 
erty, and  thus  abridges  the  privileges  and  immunities  of  the  defendant 
as  a  citizen  of  the  United  States.  (3)  Because,  assuming  that  the  state, 
in  the  e.xercise  of  its  police  power,  has  the  right  to  place  restrictions 
upon  the  assignment  of  patent  rights,  the  state  statute  is  for  the  protec- 
tion of  the  citizens  of  Indiana  against  their  own  tendency  to  speculation, 
and  is  paternal  in  its  character, — a  spet-ies  of  legislation  which  is  repug- 
nant to  the  whole  theory  of  our  government,  and  is  therefore  uncon- 
stitutional. 

Mrit.  Aside  from  tiio  statute,  an  inventor  possesses  no  exclusive  proj)- 
erty  or  right  in  his  invention.  Othere  may  appropriate  it,  and  the  in- 
ventor can  obtain  no  redress  in  the  courts,  in  the  absence  of  a  statute 
'  .securing  to  him  his  invention,  and  giving  him  a  right  of  action  for  its 
invasion.  This  doubtless  grows  out  of  the  fact  that  an  invention  is  an 
intellectual  conception,  and  exists  simjJy  in  notion,  and  in  its  nature  is 
incapable  of  corporeal  possession.  In  view  of  this  fact,  and  to  stimu- 
late and  reward  inventive  genius,  the  constitution  conferred  upon  con- 
gress the  power  to  secure  to  inventors,  for  limited  times,  the  exclusive 
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right  to  their  discoveries, — not  as  a  monopoly,  but  as  a  fair  recompense 
for  the  labor  and  ^cpense  incurred  in  producing  an<i  perfecting  their  in- 
ventions. Congress,  at  an  early  day,  gave  practical  effect  to  this  con- 
stitutional provision  by  the  enactment  of  a  system  of  patent  laws,  which, 
with  some  changes  and  additions,  yet  stands  upon  the  statute  book. 
The  right  secured  by  a  patent  is  a  covenant  bj'  the  United  ritates  that  it 
will,  through  its  courts,  exclude  ail  persons  from  making,  using,  or 
vending  the  thing  invented.  The  patent  itself  is  simjJy  the  evidence 
of  the  contract  which  is  executed  to  give  eflfect  to  the  right  created  and 
secured  by  the  statute.  The  patent  right  is  assignable,  because'  congress 
has  so  declared,  (Rev.  St.  U.  S.  1878,  §  4898.)  like  other  contract 
rights.  \o  legislation,  however,  was  necessary  to  ninke  the  right  as- 
signable when  it  had  been  made  property. 

An  invention  secured  by  patent  is  property,  and  as  much  entitled  to 
protection  as  other  property.  Cnmmeyer  v.  Newton,  94  U.  S.  226.  The 
right  of  the  patentee,  under  letters  patent  for  an  invention  granted  by 
the  United  States,  is  exclusive  of  the  government,  as  well  as  all  others; 
and  the  government  cannot  use  the  patent  without  a  license  or  com- 
pensation to  the  owner.  James  v.  Cumpbdl,  104  U.  S.  356.  The  pat- 
ented products  of  the  invention  become  tangible  property,  and  fall  within 
the  common  mass,  while  the  conception  of  the  mind  embodied  in  the 
invention  and  secured  by  the  patent  becomes  clothed  with  the  attributes 
of  incorporeal  property.  As  to  the  tangible  products  of  an  invention, 
it  is  settled  by  the  case  of  Pntlersmi  v.  Kentucky,  97  U.  S.  501,  that  they 
fall  within  the  domain  of  the  police  power  of  the  state.  That  species 
of  property  is  subject  to  taxation,  and  to  the  payment  of  <lebt8,  as  other 
personal  property.  The  national  power  will  be  fully  satisfied  if  the 
property  created  by  the  patent  be,  for  the  time  being,  enjoyed  and  used 
exclusively,  so  far  as  under  the  policy  of  the  several  states  the  property 
shall  be  deemed  tit  for  toleration  and  use.  There  is  no  need  of  giving 
this  power  any  broader  construction  in  order  to  attain  the  end  for  which 
it  was  granted. 

While  the  tangible  products  of  an  invention,  like  other  tangible  prop- 
erty, are  subject  to  the  police  power  of  the  state,  it  is  claimed  that  the 
incorporeal  property  created  and  secured  by  the  statute  in  the  invention 
itselt  does  not  lie  within  the  domain  of  the  police  power  of  the  state. 
"In  the  American  constitutional  system  the  power  to  establish  r^ula- 
tions  of  police  has  been  left  with  the  states,  and  cannot  be  assumed  by 
the  national  government."  Cooley,  Const.  Lim.  574.  "As  the  federal 
legislature  cannot  emict  police  regulations  which  will  yield  the  citizens 
of  the  state  just  protection,  it  must  be  that  the  state  legislatures  may  en- 
act such  legislation,  or  the  citivsens  be  left  without  protection."  New  v. 
Walker,  108  Ind,  305,  9  N.  K.  Rep.  386.  In  this  power  is  embraced 
what  Mr.  Chief  Justice  Marshall,  in  Gibbons  v.  Oijdm,  9  Wheat.  1, 
calls  that  'immense  mass  of  legislation  which  embraces  everything 
withyi  the  tei^ritory  of  the  state,  not  surrendered  to  the  general  govern- 
ment; all  which  can  be  most  advantageously  exercised  by  the  states 
themselves.,"     The  police  power  is  one  of  wide  scope,  whose  limits  are 


Digitized  by 


Google 


BEEVES   P.  COBNINQ.  785 

susceptible  of  no  precise  definition.  Blackstone  defines  this  power  to 
be— 

"The  due  regulation  and  domestic  order  of  the  kingdom,  wberebjtbe  in- 
habitants of  a,  state,  like  members  of  a  well-governed  familjr,  are  bound  to 
conform  tlieir  general  behavior  to  the  rules  of  propriety,  good  neighbor- 
hood, and  good  manners,  and  to  be  decent,  industrious,  and  inoffensive  in 
their  respective  stations."    4  Bl.  Comm.  162. 

Judge  Cooley  says: 

"The  police  power  of  a  state,  in  a  comprehensive  sense,  embraces  the 
whole  system  of  internal  regulation  by  which  the  state  seeks,  not  only  to 
preserve  the  public  order  and  to  prevent  offenses  against  the  state,  but  also 
to  establish  for  the  intercourse  of  citizens  with  citizens  those  rules  of  good 
manners  and  good  neighborhood  which  are  calculated  to  prevent  conflict  of 
rights,  and  to  insure  to  each  tbe  uninterrupted  enjoyment  of  his  own,  so  far 
as  it  is  reasonably  consistent  with  a  like  enjoyment  of  riglits  by  others." 
Cooley,  Const.  Lim.  572. 

Mr.  Justice  Harlan,  in  PaiUraon  v.  Ktntuidey,  97  U.  S.  501,  says: 
"By  tbe  settled  doctrine  of  this  court,  the  power  extends,  at  least,  to  the 
protection  of  the  lives,  tbe  health,  and  the  property  of  the  community  against 
the  injudicious  exercise  by  any  citizen  of  his  own  rights." 

The  protection  of  the  citizen  from  fraud  and  imposition  evidently 
falls  witliin  the  just  limits  of  the  police  power.  This  power  reaches  all 
persons  and  things  within  the  state,  and  it  may  be  rightfully  exercised 
by  the  state  over  them,  unless  tbe  power  is  denied  by  constitutional 
limitation,  or  by  an  act  of  congress,  or  a  treaty  made  pursuant  to  the 
constitution.  The,  right  of  the  state  to  make  reasonable  police  regula- 
tions to  protect  the  purchaser  of  the  incorporeal  property  created  by 
the  patent  laws  from  fraud  and  imposition  in  its  sale  is  not  denied  to 
the  states  in  express  terms,  either  by  the  federal  constitution  or  by  the 
laws  enacted  by  congress.  This  power  originally  and  inherently  be- 
longed to  the  states,  and  it  yet  remains  with  them,  unless  impliedly 
taken  away  by  a  fair  construction  of  the  constitution,  or  the  laws  enact- 
ed in  pursuance  thereof.  Whether  this  power  may  be  exercised  by  the 
states  in  regard  to  patent  rights  depends  on  the  object,  purpose,  and 
scope  of  the  patent  laws.  "The  sole  object  and  purpose  of  the  laws," 
said  Mr.  Justice  Miller,  {In  re  Broenahan,  18  Fed.  Rep.  62,)  "which 
constitute  the  patent  and  copyright  system,  is  to  give  to  the  author  and 
the  inventor  a  monopoly  of  what  he  has  written  or  discovered,  that  no 
one  else  shall  make  or  use  or  sell  his  writings  or  his  invention  without  his 
permission;  and  what  is  granted  to  him  is  the  exclusive  right;  not  the 
abstract  right,  but  the  right  in  him  to  the  exclusion  of  everybody  else. 
•  *  *  The  purposes  of  the  patent  law  and  the  constitutional  provi- 
sion are  answered  when  the  patentee  is  protected  against  competition 
in  the  use  of  his  invention  by  others,  and  when  the  law  prevents  others 
from  infringing  on  his  exclusive  right  to  make,  use,  and  sell  the  object 
to  be  accomplished.  This  proposition  is  fully  supported  by  the  su- 
preme court  in  the  case  oi  Pattcrmn  v.  Kentucky,  97  U.  S.  501.  That 
case  also  cites  with  approval  the  following  language  of  the  supreme 
court  of;  Ohio  in  the  case  of  Jordan  v.  Overseera,  4  Ohio,  295  i  .  '  The  sole 
v.5lF.no.l2— 60 
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operation  of  the  statutes  [the  patent  laws]  is  to  enable  him  [the  inv^entor] 
to  prevent  others  Irom  using  the  product  of  his  labors,  except  with  his 
consent.  But  his  own  right  of  using  is  not  enlarged  or  affected.  There 
remains  in  him,  as  in  every  other  citizen,  the  power  to  manage  his 
property  or  to  give  direction  to  his  labors  at  his  pleasure,  subject  to  the 
paramount  claims  of  society,  wliich  require  that  his  enjoyment  may  be 
modified  by  the  exigencies  of  the  community  to  which  he  belongs,  and 
regulated  by  laws  which  render  it  subservient  to  the  general  welfare,  if 
held  subject  to  state  control.'  The  principle  is  reaffirmed  in  Webber  v. 
Virginia,  103  U.  S.  344." 

The  section  in  question  in  no  way  conflicts  with  this  exclusive  right. 
The  right  to  exclude  others  is  &n  perfect,  and  can  be  as  i  'adily  and 
stringently  enforced,  since,  as  before,  the  passage  of  the  law.  It  im- 
poses no  hardship  on  honest  dealers,  and,  if  it  hinders  dishonest  ones, 
it  ought  the  more  to  merit  the  approval  of  the  court.  In  no  just  sense 
is  it  hostile  to  patent  rights.  Its  requirements  are  simple  and  easy  of 
compliance.  It  requires  no  judicial  examination.  All  that  it  requires 
is  that  the  seller  shall  file  copies  of  the  letters  patent,  duly  authenticat- 
ed, and  at  (he  same  time  make  and  file  an  affidavit  that  the  letters  are 
genuine;  that  is,  not  forged  or  fraudulent,  and  that  they  have  not  been 
revoked  or  annulled.  It  does  not  require  him  to  state  that  there  is  no 
other  patent  covering  the  same  invention,  nor  that  the  article  or  process 
patented  is  one  for  which  a  valid  patent  might  be  issued.  It  does  not 
impede  the  course  of  commerce.  It  simply  compels  an  exhibition 
of  the  source  of  title,  and  a  description  of  the  thing  offered  for  sale. 
It  casts  no  imputation  of  dishonesty  on  the  owners  of  patent  rights. 
Its  sole  purpose  is,  by  requiring  a  public  registry  conveniently  accessi- 
ble to  purchasers,  to  protect  them,  and  to  inspire  them  with  confidence 
in  the  seller,  and  thus  to  facilitate,  rather  than  hinder,  honest  traffic. 
It  is  a  matter  of  common  knowledge,  recognized  alike  by  courts  and  1^- 
islators,  that  patent  rights  have  been  used  as  a  prolific  instrument  of 
Jraud  and  imposition.  A  just  measure  of  protection  renders  some  law, 
domestic  and  local  in  its  character,  a  matter  of  proper  legislative  cogni- 
7,ance.  There  is  no  express  grant  of  power  to  congress  enabling  it  to  pi^ 
tect  purchasers.  The  exenise  of  this  power  by  congress  is  but  inci- 
dental, if  at  all,  under  the  grant  to  secure  inventors.  Congress  has  no 
power,  express  or  implied,  to  give  a  full  measure  of  protection.  The 
most  it  could  do  would  be  to  require  registry  in  its  own  records.  It 
could  not  enforce  registration  in  state  records.  Hence,  if  any  power 
to  provide  a  remedy  exists,  it  resides  with  and  must  be  provided  by  the 
states.  I  think  such  power  exists  in  the  state.  The  provision  in  ques- 
tion affords  such  protection  to  purchasers,  while  it  imposes  no  unjust 
burden  on  honest  dealers.  It  deprives  the  owner  of  a  pateiitof  no  right 
or  immunity  justly  his  own,  nor  does  it,  ittany  just  sense,  discriminate 
against  the  owners  of  patent  rights. 

The  cases  in  the  state  courts  which  have  denied  this  power  to  the 
states  have  followed  and  rested  on  the  authority  of  the  case  of  Ex  parte 
Robinson,  2  Biss.  309.     Following  this  case,  the  supreme  court  of  this 
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state,  in  Machine  Go.  v.  BiUler,  «53  lad.  4")4,  held  the  provision  in 
question  unconstitutional.  In  BrcedihiU,  v.  RitndaU,  102  Ind.  o28,  1 
N.  E.  Rep.  362,  the  court,  without  dissent,  expressly  overruled  the 
above  case,  and  aflirnie<l  the  validity  of  the  section  in  question.  The 
decision  in  BreechhUl  v.  Randall,  supra,  is  bottomed  on  the  ground  that 
the  case  of  Ex  parte  Robinson,  supra,  has  been  overruled  by  the  case  of 
Patterson  v.  Kentttcky,  97  U.  S.  ."jOI.  I  think  the  court  is  correct  in 
holding  that  the  case  of  Ejo  parte  Jiobiuson  has  ceased  to  be  autliorita- 
tive,  and  is  in  effect  in  conflict  with  the  doctrine  of  the  case  of  Put- 
tenon  V.  Kentucky,  supra.  The  case  of  BreechbUl  v.  Randall,  supra,  has 
been  aflSnned  and  followed  by  the  supreme  court  of  this  state  in  Hodutt 
V.  Stafc,  105  Ind.  250,  5  N.  E.  Hep.  178;  New  v.  Walkei;  108  Ind. 
365,  9  N.  E.  Rep.  386;  Hankey  v.  Downey,  116  Ind.  118,  18  N.  E. 
Rep.  271;  Pape  v.  Wright,  116  Ind.  502,  19  N.  E.  Rep.  459;  and 
Tescher  v.  Merea,  118  Ind.  586,  21  N.  E.  Rep.  316.  The  apjieUate 
court  of  this  state  has  also  affirmed  the  constitutionality  of  the  provision 
in  question.     Rabertmn  v.  Cooper,  1  Ind.  App.  80,  27  N.  E.  Rep.  104. 

Our  attention  is  called  to  the  case  of  CSistfc  v.  Hvlchinmn,  25  Fed. 
Rep.  394,  where  the  second  section  of  the  statute  of  Indiana,  requiring 
the  seller  of  the  patent  to  write  the  words,  "  Given  for  a  patent  right," 
in  any  note  given  for  a  patent  right,  and  making  the  failure  to  do  so  a 
criminal  offense,  was  held  to  be  unconstitutional.  This  decision  may  well 
be  supported  on  the  ground  of  an  unjust  and  unauthorized  discrimina- 
tion. It  singles  out  notes  given  for  patent  rights  from  the  common 
mass  of  such  property,  aud  requires  them,  to  be  valid,  to  show  on 
their  face  the  nature  of  their  consideration.  Such  discrimination 
would  seem  to  render  the  second  section  of  the  statute  unconstitu- 
tional. If  the  section  had  required  all  notes  to  exhibit  on  their  face 
the  consideration  for  which  they  were  given,  a  very  different  question 
would  have  been  presented.  In  my  opinion,  the  case  of  Casile  v.  Hiddi- 
vwon,  sivpra,  is  correctly  decided;  but  it  by  no  means  is  decisive  of  the 
question  uuder  consideration. 

In  the  section  before  me  there  is  an  entire  absence  of  hostile  intent, 
either  in  the  language  eniployed,  or  in  the  circumstances  giving  rise  to 
its  enactment.  It  in  no  just  sense  discriminates  against  the  owners 
of  patents.  It  is  uniform  in  its  operation.  It  applies  alike  to  foreign 
as  well  as  domestic  patents;  to  all  citizens  of  Indiana,  as  well  as  to  all 
residents  of  other  states  and  countries;  to  all  sellers  of  patent  rights, 
whether  as  owners  or  agents.  It  applies  to  patent  rights  alone,  because, 
unlike  promissory  notes  given  for  patent  rights,  there  are  no  other  rights 
which  can  be  put  in  the  same  category,  or  which  experience  has  shown 
to  require  the  same  police  regulation.  They  are  the  only  species  of  in- 
corporeal rights  which  can  be  regulated  in  the  manner  provided  by  the 
statute.  The  lawmaking  power  must  be  the  judge  of  the  necessity  of 
police  regulations  for  any  species  of  property.  When  it  recognizes  the 
necessity  and  applies  the  remedy,  the  law  cannot  bo  adjudged  invalid, 
merely  because  it  applies  to  a  particular  commodity,  or  to  the  sellers  of 
that  commodity.    Poicell  v.  Penmylvania,  127  U.  S.  678,  8  Sup.  Ct.  Rep. 
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992,  1257.  These  considerations  lead  me  to  the  conclusion  that  the 
provision  in  question  is  not  invalid  as  being  in  conflict  witli  section  S 
of  article  1  of  the  constitution  of  the  United  Stales,  granting  to  congress 
the  power  to  secure  to  inventors  the  exclusive  right  to  their  discoveries, 
nor  with  the  laws  passed  in  pursuance  thereof. 

■Second.  The  statutory  provision  in  question  is  not  in  conflict  with  the 
fourteenth  amendment  of  the  constitution  of  the  United  States.  It  im- 
poses no  peculiar  or  unreasonable  restrictions  upon  the  patentee,  nor 
does  it  in  any  manner  abridge  the  privileges  and  immunities  of  the  de- 
fendant as  a  citizen  of  the  United  States.  This  provision  is  a  legitimate 
exercise  of  the  police  power  of  the  state  for  the  prevention  of  fraud,  and 
is  not  inconsistent  with  the  constitutional  provision  or  the  laws  relat- 
ing to  patents.  It  is  the  settled  doctrine  of  the  supremo  court  that,  as 
government  is  organized  for  the  purpose,  among  others,  of  preserving 
the  public  morals,  and  preventing  fraud  and  injury,  it  cannot  divest  it- 
self of  the  power  to  provide  for  these  objects;  and  that  the  fourteenth 
amendment  was  not  designed  to  interfere  with  the  exerci.'»e  of  that  power 
bv  the  state.  BiUchers''  Unimt.  Slaughter- House  Co.  v.  Crescent  Oily,  etc., 
Co.,  Ill  U.  S.  746,  4  Sup.  Ct.  Rep.  Gr>2;  Barhier  v.  GonruMy,  113  U.  S. 
27,  5  Sup.  Ct.  Rep.357;  Ykk  Wo  v.  Hopkins,  118  U.  S.  356,  6  Sup.Ct. 
licp.  1064;  Mc^krv.  Kamm,  123  U.  S.  623,  8  Snp.  Ct.  Rep.  273;  Powell 
v.  Petinsylmnia,  127  U.  S.  678,  8  Sup.  Ct.  Rep.  992,  1257.  The  case 
last  cited  fully  discusses  the  scope  of  the  fourteenth  amendment,  and 
clearly  shows  that  it  does  not  limit  the  proper  exercise  of  the  police 
power  of  the  states.  As  there  can  be  no  doubt  that  the  prevention  of 
fraud  falls  within  the  narrowest  definition  of  the  "  police  power,"  it  would 
seem  to  be  clear  that  the  statute  in  question  does  not  conflict  with  that 
amendment. 

Third.  Little  need  be  said  in  respect  of  the  contention  that  the  provi- 
sion of  the  state  statute  is  for  the  protection  of  the  citizens  of  Indiana 
against  their  own  tendency  to  speculation,  and  is  paternal  in  its  char- 
acter, and  is  a  species  of  legislation  repugnant  to  the  theory  of  our  gov- 
ernment, and  is  therefore  unconstitutional.  It  is  a  doctrine  as  novel  as 
it  is  unsound  that  the  courts  are  clothed  with  rightful  power  to  adjudge 
a  statute,  duly  enacted,  unconstitutional  on  the  sole  ground  that  the 
court  may  think  that  the  legislation  in  question  does  not  conform  to  our 
theory  of  government.  Should  such  a  deviation  occur,  its  correction 
belon'rs  to  the  people,  and  the  appropriate  remedy  is  to  be  sought  through 
the  ballot  box.  The  highest  exertion  of  judicial  power  is  invoked  when 
a  court  is  called  upon  to  nullify  the  solemn  act  of  a  co-ordinate  depart- 
ment of  the  govermnent.  It  is  a  power  to  be  exercised  with  great  cau- 
tion and  reluctance.  It  should  never  be  exercised  unless  the  court  feels 
an  unhesitating  assurance  that  the  statute  in  question  is  in  clear  and  pal- 
pable conflict  with  the  constitution.  Such  is  notthecase  here.  The  as- 
sumption that  the  provision  under  consideration  is  peculiar  or  unusual, 
because  it  seeks  to  check  improvidence,  is  without  foundation.  The 
statute  books  abound  with  instances  of  legislation  having  this  object  in 
view,  whose  propriety  and  validity  are  unquestionable.     The  laws  re- 
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straining  the  use  of  intoxioiting  drinks,  those  against  betting  on  games 
of  chance,  and  those  forbidding  dealing  in  options,  are  instances  oflegis^ 
lation  of  a  paternal  character,  and  are  aimed  to  restrain  the  popular  hab- 
its of  improvidence  and  speculation.  In  ray  opinion  the  second  para- 
graph states  a  good  cause  of  action,  and  the  demurrer  thereto  is  over- 
ruled. 


Small  t>.  Westchester  Firb  Ins.  Co. 

.  {CireuU  Court,  X>.  Indiana.    Au^JSt  6, 1893.) 
No.  8,a08. 

1.  Fni«  ISSUIUNCB— TiTXB  TO  PrOPEBTT— CoNDITtOKS  A0AIN8T  LlTISATlOlT. 

A  policy  of  iDBurance  on  personal  property  was  conditioned  to  become  void  tf  the 
title  or  possession  of  the  property  shonld  "be  now,  or  hereafter  become,  involved 
in  litigation, "  unless  consent  in  writing  was  indorsed  thereon  by  the  company. 
The  policy  and  the  property  were  assigned  to  a  bank,  and  the  company  gave  its 
consent  in  writing  to  the  transfer  of  the  policy.  A  judgment  creditors'  bill  was 
brought  against  toe  insured,  and  the  bank  was  made  partv  thereto,  and  was  ad- 
judged to  hold  the  property  in  trust  for  the  plaintiffs  in  the  Dill,  but,  becoming  in- 
solvent innidcnte  lite,  a  receiver  was  appointed.  The  insured  property  was  de- 
stroyed by  tire  after  the  suit,  and  before  final  decree.  Held  that,  by  consenting  to 
the  transfer  of  the  policy,  the  company  impliedly  consented  to  the  transfer  of  the 
property  insured  thereby;  and  that  the  creditors'  suit  did  not  involve  either  title 
or  possession,  within  the  meaning  of  the  condition. 

2.  Same— Trasskeu  op  Policv— Keceivership. 

When  the  fire  occurred  the  company  became  liable  to  the  bank,  and  the  subse- 
quently appointed  receiver  could  recover  on  the  policy,  as,  after  the  fire,  it  became 
a  chose  in  action,  and  assignable  without  the  company's  consent. 

3.  Same. 

The  decree  appointing  the  receiver  did  not  operate  by  relation  so  as  to  vest  the 
title  in  him  as  of  the  date  of  the  commencenieut  of  the  suit,  and  before  the  fire, 
and  hence  could  not  be  considered  a  violation  of  a  condition  against  any  change  of 
title  without  the  company's  consent. 

4.  Same— Validity  op  Cosditiox— Ptbuc  Policy. 

A  condition  in  an  insurance  policy  that  it  shall  become  void  if  the  title  or  posses- 
sion of  the  property  is,  or  shall  become,  involved  in  litigation,  is  not  aguinst  public 
policy,  but  IS  intended  to  protect  the  insurer  from  carrying  insurance  on  property 
where  the  title  or  possession  is  so  doubtful  as  to  become  involved  in  litigation ;  but 
such  condition  does  not  apply  to  litigation  involving  no  question  of  title  or  posses- 
sion adverse  to  that  of  the  assured. 

5.  Same — Fokeion  CoMPAXres— Presumptions. 

Id  an  action  in  a  federal  court  ou  a  fire  policy  issued  within  the  state,  and  on 
property  there  situated,  by  a  foreign  insurance  company,  it  will  be  presumed,  noth- 
ing appearing  to  the  contrary,  that  the  company  has  complied  with  the  statutes 
prescribing  the  conditions  upon  which  foreign  insurance  oompauies  may  do  busi- 
ness withiu  the  state;  and  the  validity  of  conditions  contained  in  the  policy  must 
therefore  be  determined  by  the  state  law. 

'.  Same — Conditions  Limiting  Time  op  Suit. 

Where  the  statute  of  a  state  (Rev.  St.  Ind.  S  3770)  relating  to  foreign  insurance 
companies  provides  that  no  condition  in  a  fire  policy  shall  be  valid  which  prohibits 
the  bringing  of  a  suit  thereon  after  the  expiration  of  any  period  less  than  three 
years,  a  condition  in  a  policy  in  violation  thereof  will  be  held  void  by  the  federal 
courts. 

7.  Same. 

An  agreement  in  such  case  that,  it  suit  shall  be  brought  after  the  expiration  of 
one  year,  the  lapse  of  time  shall  be  deemed  conclusive  evidence  against  the  validity 
of  the  claim.  Is  equally  invalid,  as  It  attempts  to  accomplish  by  indirection  what  is 
expressly  forbidden  by  statute. 
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At  Law.  Action  by  Joseph  C.  Small,  as  receiver  of  the  City  National 
Bank  of  Ijawrenceburgh,  against  the  Westchester  Fire  Insurance  Com- 
pany on  a  policy  of  insurance.  Heard  on  demurrer  to  certain  para- 
graphs of  the  answer.     Demurrer  sustained. 

Harris  &  Calkim,  for  plaintiff. 

Fmch  <k  Much,  for  defendant. 

Baker,  District  .Judge.  The  complaint  is  upon  a  policy  of  fire  in- 
surance. On  the  4th  day  of  December,  1882,  the  defendant  executed 
to  Henry  Fitch,  of  I^wrenceburgh,  Ind.,  a  policy  for  one  year,  which 
is  copied  in  the  complaint,  insuring  against  loss  or  damage  by  fire,  to 
the  amount  of  S2,000,  certain  piles  "and  stacks  of  lumber  owned  by 
Fitch,  and  situated  in  his  yards  at  Lawrenceburgh.  The  policy  was  ns- 
signed  on  the  2d  day  of  August,  1883,  by  Fitch  to  the  City  National 
Bank  of  Lawrenceburgh,  to  which  the  defendant  gave  its  consent  by 
written  indorsement  on  the  policy.  On  the  14th  day  of  November,  1883, 
the  lumber  so  insured,  being  of  the  value  of  $20,000,  was  destroyed  by 
fire,  and  due  proof' of  loss  was  made.  The  defendant  answered  in  five 
paragraphs,  consisting  of  a  general  denial  and  four  special  paragraphs. 
The  plaintiff  demurred  to  the  2d,  3d,  and  5th  paragraphs  of  answer. 

1.  The  second  paragraph  of  answer  alleges,  in  substance,  that  it  is 
provide<l  by  the  jjolicy  in  suit  that  "it  sliall  be  void  if  the  title  or  pos- 
session" of  the  property  insured  "be  now  or  hereafter  become  involved 
in  litigation;"  that  after  the  issuance  of  said  policy,  and  before  the  loss 
herein  sued  for,  the  title  and  possession  of  the  property  insured  became 
involved  in  litigation,  as  stated;  that  during  the  year  1883,  and  after 
August  2d  of  that  year,  the  First  National  Bank  of  Indianapolis,  Ind., 
and  many  others,  recovered  judgment  in  the  Dearborn  circuit  court  in 
this  district  against  Henry  Fitch  for  large  sums  of  money,  and  took  out 

writs  of  execution,  which  on  the day  of  September,  1883,  came 

to  the  hands  of  the  sheriff  of  said  countj';  that  thereupon  said  First  Na- 
tional Bank  and  others  filed  a  creditors'  bill  in  said  Dearborn  circuit 
court  against  Henry  Fitch  and  the  City  National  Bank  of  Lawrence- 
burgh, showing  that  Fitcli,  at  and  about  the  2d  day  of  August,  1883, 
had  transferred  all  of  his  property  to  the  City  National  Bank  fraudu- 
lently, without  consideration,  and  with  intent  to  cheat,  hinder,  and  de- 
lay his  creditors,  of  which  intent  the  said  'bank  had  full  notice  and 
knowledge;  that  such  proceedings  were  ha<l  that  said  City  National 
Bank  and  said  Fitch  and  the  other  defendants  to  said  action  appeared 
and  filed  answers  putting  said  questions  in  issue,  and  the  cause  came  on 
for  trial  at  the  next  ensuing  term  of  the  Ripley  circuit  court,  into  which 
the  cause  had  been  removed,  and  the  court  found  the  facts  in  said  bill 
to  be  true,  and  held  that  the  property  should  be  held  by  the  bank  in 
trust  for  the  creditors  of  said  Fitch. 

The  second  paragraph  is  predicated  on  the  exceptional  clause  in  tho 
policy,  to  wit: 

"This  policy  shall  become  void  unless  consent  in  writing  is  indorsed  by  tli» 
tsuiupHny  hereon  in  each  of  the  following  instances,  viz.:  (1)  It  *  ♦  • 
the  title  or  possession  be  now,- or  hereafter  become,  involved  in  litigation." 
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The  policy,  and  the  property  insured  thereby,  were  transferred  by 
Fitch  to  the  bank  on  the  2d  day  of  August,  1883,  and  the  compan_v 
gave  its  consent  in  writing  to  the  transfer  of  the  policy.  The  transfer  of 
the  policy  was  notice  to  the  company  of  the  transfer  of  the  property. 
By  its  consent  to  the  transfer  of  the  policy,  it  impliedly  consented  to  tlie 
transfer  of  the  property.  The  tran.sfer,  though  fraudulent  as  to  credit- 
ors, was  good  as  between  Fitch  and  the  bank.  Fitch's  creditors,  hav- 
ing recovered  judgments  at  law  which  they  could  not  collect,  filed  a  cred- 
itors' bill  against  him  and  the  bank,  which  was  sustained,  and  the  bank 
was  decreed  to  hold  the  property  in  trust  for  the  creditors.  The  trans- 
fer of  the  property  was  not  set  aside  as  void,  but  the  bank  was  adjudged 
to  hold  it  in  trust  for  the  plaintiffs  in  the  bill.  And  as,  pendente  lite, 
the  bank  had  become  insolvent,  and  had  passed  by  order  of  the  comp- 
troller into  the  hands  of  a  receiver,  and  had  thus  become  incapable  of 
acting  as  trustee,  the  plaintiff  was  appointed,  by  order  of  the  court,  re- 
ceiver of  the  property.  The  fire  occurred  after  the  bringing  of  the  bill, 
and  before  the  final  decree.  The  defendant,  by  virtue  of  its  consent  to 
the  a.'5signment  of  the  policy,  and  its  implied  consent  to  the  change  of 
the  possession  of  the  property,  cannot  question  its  liability  on  account 
of  the  transfer  of  the  property  by  Fitch  to  the  bank.  Hence,  when  the 
fire  occurred,  it  became  liable  to  the  bank,  and,  if  the  bank  could  have 
recovered,  the  plaintiff,  as  receiver,  cati  recover,  as  the  policy,  after  the 
fire,  became  a  chose  in  action,  and  assignable  without  the  company's 
consent.  The  precise  question,  then,  is,  did  the  suit  by  the  creditors, 
to  have  it  decreed  that  the  bank  should  hold  the  property  in  trust  for 
them,  render  the  policy  void  by  virtue  of  the  foregoing  condition? 

It  is  argued  that  the  condition  is  void  as  against  public  policy.  Prop- 
erly construed,  I  do  not  think  the  i)rovi3ion  in  question  can  be  held  in 
contravention  of  public  policj'.  Such  a  condition  is  a  reasonable  one 
to  secure  the  insurance  company  against  the  danger  incident  to  a  doubt- 
ful and  litigated  title  or  possession.  The  manifest  purpose  of  the  con- 
dition is  to  protect  the  insurer  from  the  risk  of  carrying  insurance  on 
the  property  when  the  title  or  possession  of  the  assured  is  so  doubtful  as 
to  be  or  become  involved  in  litigation.  Such  being  the  object  of  the 
condition,  the  litigation  must  be  such  as  to  involve  a  claim  of  title  or 
possession  adverse  to  the  title  or  poa«ession  of  the  assured.  A  condi- 
tion thus  guarding  the  insurer  again.st  the  increased  risk  incident  to  a 
litigated  title  or  {K)sse8sion  cannot  be  said  to  violate  any  rule  of  sound 
public  policy.  The  question  still  remains,  how  ought  such  a  condition 
to  be  construed?  Unquestionably,  the  condition  must  be  strictly  con- 
strued as  against  the  insurer,  so  that  effect  may  be  given  to  the  policy, 
if  it  can  be  done  without  a  disregard  of  the  plain  letter  of  the  contract. 
Benignse  fadendse  twit  inlerjrretationes  propter  gimplicUatein  laiconim  xU  re» 
vtagiivakat  quani  pereat.  A  condition  "crouched  unseen  in  the  jungle 
of  printed  matter  witli  which  a  modem  policy  is  overgrown"  is  strictly 
construed,  to  avoid  a  forfeiture.  Van  Sehoick  v.  Insurance  Co.,  68  N.  Y. 
434.     In  Inmrance  Co.  v.  Norton,  96  U.  S.  234,  on  page  242.  it  is  said: 

"Forfeitures  are  not  favored  in  tlie  law.  They  are  often  the  means  ot 
great  oppression  and  injustice. " 
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In  Inmranee  Co.  v.  Vanlue,  126  Ind.  410,  415,  26  M.  E.  Rep.  119, 
121,  it  is  said: 

"Provisions  intended  to  crefatd  a  forfeiture,  wherever  foand,  are  strictly 
construed,  iu  order  to  avert  a  forfeiture;  but  such  provisions  are  restricted, 
with  especial  care  and  strictness,  in  contracts  of  insurance,  the  courts,  with 
an  almost  unanimous  voice,  deciding  that  such  contracts,  because  of  their 
peculiar  character,  shall  be  strictly  and  rigidly  construed  against  the  insur- 
ance company,  wherever  a  strict  construction  is  necessary  to  prevent  the  for- 
feiture of  the  policy. " 

Such  a  construction  is  manifestly  just.  The  conditions  embodied  in 
modern  policies  are  carefully  prepared  for  the  insurance  companies  by 
counsel  learned  in  the  law,  and  it  is  plainly  right  that  every  doubt 
should  be  resolved  against  those  who  have  caused  the  doubt.  Hrrf 
Nat.  Bank  v.  Hartford  Fire  Ins.  Co.,  95  U.  S.  673;  Moulor  v.  Liaurance 
Co.,  Ill  U.  S.  335,  4  Sup.  Ct.  Rep.  466. 

These  clauses,  creating  a  forfeiture,  are  ordinarily  cpnstrued  to  relate 
only  to  voluntary  acts  of  the  assured  which  fall  plainly  within  their 
terms.  Courts  will  not  construe  them  as  embracing  acts  of  third  parties, 
or  proceedings  tn  invitum,  unless  the  language  of  the  condition  is  so  plain 
and  explicit  that  no  other  construction  can  be  adopted.  It  would  prove 
n  source  of  great  injustice  and  oppression  to  hold  that  the  acts  of  third 
Ijarties,  or  proceedings  in  inviluin,  should  defeat  a  policy,  unless  it  was 
so  nominated  in  the  condition  in  plain  and  unambiguous  terms.  Hence 
it  has  Ijeen  held  that  a  condition  against  incumbrances  is  not  broken  by 
a  tax  lien  created  by  operation  of  law.  Hosford  v.  Insurance  Cb.,  127 
U.  S.  404,  8  Sup.  Ct.  Rep.  1202.     In  this  case  Mr.  Justice  Gray  said: 

"I  am  instructed  by  the  majority  of  the  court  to  announce  the  opinion  that 
the  warranty  concerning  incimibrances  includes  only  incunibntnces  created 
by  the  act  or  with  the  consent  of  the  assured,  and  not  those  created  by  law." 

So  when  the  policy  contained  a  condition  exempting  the  company 
from  liability,  "If,  without  written  consent  hereon,  the  property  shall 
hereafter  become  incumbered  in  any  way,"  it  was  held  to  refer  to  a  vol- 
untary incumbrance,  and  not  to  a  mechanic's  lien.  Green  v.  Jngurance 
Co.,  82  N.  Y.  517.  On  page  519  it  is  said  "that  the  condition  applied 
only  to  incumbrances  created  by  or  with  the  assent  of  the  assured,  and 
to  the  creation  of  which  he  might  apply  for  the  consent  of  the  company, 
and  that  the  true  meaning  of  the  condition  was  that  the  assured  should 
not  incumber  the  property  without  first  obtaining  the  written  consent 
of  the  company."  The  same  condition  receive<l  the  same  construction  in 
the  earlier  case  of  Haley  v.  Inmranee  Co.,  80  N.  Y.  21,  where  it  was 
held  not  to  embrace  "  incumbrances  by  judgment  or  otherwise,  in  invUnm, 
created  by  operation  of  law."  In  this  case  it  was  said,  if  an  involuntary 
lien  avoided  the  policy,  the  imposition  of  a  tax  on  the  insured  property 
would  create  a  forfeiture  of  the  insurance,  and  the  result  would  be  that 
each  year  when  the  tax  became  a  lien  the  policy  would  become  void, 
unless  the  company  should  consent  to  reinstate  it  by  waiving  the  forfei- 
ture. In  Insurance  Co.  v.  Pickel,  119  Ind.  155,  21  N.  E.  Rep.  546,  the 
condition  was:   "  If  the  property  shall  hereafter  become  mortgaged  or 
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incumbered,  *  *  *  this  policy  shall  be  null  and  void."  The  court 
said  that  this  condition  had  no  reference  to  such  liens  as  were  created 
bylaw,  but  that  it  had  reference  to  such  lieiisonlyas  the  assured  should 
voluntarily  place  upon  the  insured  property.  In  Keeney  v.  Insurance 
Co.,  71  N.  Y.  396,  the  policy  contained  the  usual  condition  concerning 
change  of  title  or  possession;  and  it  was  held  that  the  appointment  of  a 
receiver  pendente  lite,  on  a  bill  between  copartners,  who  were  the  insured, 
was  a  change  neither  of  title  nor  possession,  altliough  the  receiver,  who 
was  a  member  of  the  firm,  took  actual  possession  of  the  property. 

If  the  bringing  of  a  suit  involving  the  title  or  possession  of  the  prop- 
erty against  the  assured  ipm  facto  avoids  the  insurance,  then  every 
policy  holder,  when  sued,  loses,  eo  iudunti,  his  insurance.  The  assured 
can  no  more  prevent  the  institution  of  a  suit  involving  the  title  or  pos- 
session of  the  insured  property  than  he  can  the  accruing  of  a  tax  lien,  a 
judgment  or  a  mechanic's  lien.  The  bringing  of  a  suit  is  a  proceeding 
tn  invilum.  It  is  usually  brought  without  consulting  the  defendant, 
and  it  would  ordinarily  be  impossible  to  apply  to  the  compan}'  for  the 
consent  necessary  to  save  a  forfeiture.  It  would  seem  that  the  condi- 
tion in  question  ought  to  be  construed  as  applying  only  to  voluntary  liti- 
gation involving  the  title  or  pos-session  of  the  property  insured. 

Again,  as  has  already  been  stated,  the  suit,  to  work  a  forfeiture,  must 
be  one  directly  involving  a  claim  to  the  title  or  po-ssession  of  the  prop- 
erty adverse  to  the  title  or  possession  of  the  assured.  Tiie  lis  pendens  of 
a  creditors'  bill  is  an  equitable  levy,  and  secures  priority  of  lien  to  the 
complainants.  Tilford  v.  Biirnham,  7  Dana,  109;  Miller  v.  Sherry,  2 
Wall.  237;  Edgell  v.  Hayuood,  3  Atk.  357;  Coming  v.  White,  2  Paige, 
567.  A  suit  by  creditors'  bill  does  not  ordinarily  or  necessarily  involve 
the  title  or  possession  of  property  any  more  than  does  the  levy  of  an 
ordinary  execution  at  law.  Tlie  purpose  of  the  suit  was  to  secure  and 
enforce  an  equitable  levy  and  execution.  Hence  neither  the  title  nor 
possession  of  Fitch  or  of  the  bank  was  involved  in  litigation,  within  the 
true  construction  of  the  condition.  The  suit  was  not  one  in  which  the 
issue  directly  involved  either  title  or  possession.  If  the  title  or  posses- 
sion were  to  be  affected,  the  effect  was  consequential,  and  not  the  direct 
result  of  the  litigation.  The  bill  had  the  same  object  in  view  as  an  exe- 
cution at  law,  to  fasten  a  specific  lien  on  the  property,  with  the  ulterior 
purpose  of  exposing  it  to  sale.  For  these  reasons  this  paragraph  must 
be  held  bad. 

2.  The  third  paragraph  of  the  answer  alleges,  in  substance,  that  it  is 
provided  by  said  policy  that — 

"No  suit  or  action  aguinst  this  company  for  the  recovery  of  any  claim  by 
virtue  of  this  policy  shall  be  sustainable  in  any  court  of  law  or  equity  unless 
such'  suit  or  action  shall  be  commenced  within  twelve  months  next  after  the 
tire  shall  have  occurred.  Should  any  suit  be  commenced  against  this  comnany 
after  the  expiration  of  the  aforesaid  twelve  months,  the  lapse  of  time  shall  be 
taken  and  deemed  as  conclusive  evidence  against  the  validity  of  such  claim." 

That  the  property  insured,  and  for  the  loss  of  which  this  action  is 
brought,  was  destroyed  by  fire  on  the  14th  day  of  November,  1883,  and 
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that  this  suit  to  recover  therefor  was  not  commenced  until  the  20th  day 
of  November,  1886.  The  policy  of  insurance  was  executed  in  this  state, 
and  insured  against  loss  or  damage  by  fire  propcrt}*  situated  therein. 
Although  the  defendant  is  a  foreign  insurance  company,  in  the  absence 
of  anything  to  the  contrary  appearing,  it  will  be  presumed  that  it  had 
complied  with  the  laws  of  this,  state  relating  to  foreign  insurance  com- 
panies, and  prescribing  the  conditions  on  which  they  may  carry  on  the 
business  of  insurance  therein.  The  validity  of  the  condition  contained 
in  the  policy  must  therefore  be  determined  by  the  law  of  this  state.  Sec- 
tion 3770  of  the  Revised  Statutes  of  Indinna  was  in  force  at  the  time  of 
the  execution  of  the  policy  in  suit.     That  section  provides  that — 

"No  such  [foreign]  insurance  company  shall  insert  any  condition,  in  any 
policy  hereafter  issned,  requiring  the  assured  to  give  a  notice  forthwith,  or 
within  the  period  of  time  less  than  live  days,  of  the  loss  of  the  insured  prop- 
erty; nor  shall  any  condition  be  inserted  in  any  such  policy  requiring  the  in- 
sured to  procure  the  certificate  of  tlie  nearest  justice  of  the  peace,  mayor, 
judge,  clergyman,  or  other  official  or  person,  of  such  loss,  or  the  amount  of 
such  loss;  and  any  provision  or  condition  contrary  to  the  provisions  of  this 
section,  or  any  condition  in  said  policy,  inserted  to  avoid  the  provisions  of 
this  section,  shall  be  void;^and  no  condition  or  agreement  not  to  sue  for  a  pe- 
riod of  less  than  three  years  shall  be  valid. " 

The  agreement  to  bring  no  suit  or  action  on  this  policy,  unless  it 
should  be  brought  witliin  one  year,  is  within  the  express  language  of 
the  statute,  and  must  be  held  invalid.  Iimirance  Co.  v.  Bnm,  111  Ind. 
281,  12  N.  E.  Rep.  315;  Pickel  v.  Insurance  Cb.,  119  Ind.  291,  21  N. 
E.  Rep.  898;  State  v.  Insurance  Co.  of  Soi-th  America,  115  Ind.  257,  17 
N.  E.  Rep.  574. 

The  agreement  that,  should  any  suit  be  commenced  against  the  com- 
pany after  the  expiration  of  one  year,  the  lapse  of  time  shall  be  taken 
and  deeme<l  conclusive  evidence  against  the  validity  of  such  claim,  is 
equally  invalid.  It  attempts  to  accomplish  by  indirection  what  is  for- 
bidden to  be  done  directly.  .\  court  ought  not  to  permit  a  salutary 
provision  of  the  statute  to  be  defeated  by  a  mere  artlul  eva.sion.  This 
paragraph  of  answer  is  bad. 

3.  The  fifth  .paragraph  of  the  answer  alleges  in  su1>stance  that  it  is 
provided  in  said  policy  tliat,  if  any  change  shall  take  place  in  the  title 
or  possession  of  the  property,  whether  by  sale,  transfer,  or  conveyance, 
in  whole  or  in  part,  or  by  legal  proce.ss  or  judicial  decree,  then  said  pol- 
icy shall  be  void;  that  before  the  loss  herein  sued  lor,  during  the  year 
1883,  the  following  action  was  taken  regarding  the»  property  insured  by 
said  policy,  to  wit,  the  First  National  Bank  of  Indianapolis,  and  many 
others,  recovered  judgments  in  the  Dearborn  circuit  court  against  Henry 
Fitch  for  large  sums  of  money,  and  took  out  writs  of  execution,  which 

on  the day  of  September,  1883,  came  to  the  hands  of  the  sheriff 

of  said  county;  that  thereupon  the  First  National  Bank  of  Indianapolis 
and  others  filed  a  creditors'  bill  in  the  Dearborn  circuit  court  against 
Fitch  and  the  City  National  Bankof  Lawrenceburgh,  showing  that  Fitch, 
at  and  about  the  2d  day  of  August,  1883,  had  transferred  all  of  his 
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property  to  the  City  National  Bank,  fraudulently,  without  consideration, 
and  with  intern,  to  cheat,  hinder,  and  delay  his  creditors,  of  which  in- 
tent the  said  bank  had  full  notice  and  knowledge;  that  Fitch,  the  City 
National  Bank,  and  the  other  defendants  appeared  to  said  suit  and  filed 
answers,  putting  said  questions  in  issue;  that  a  trial  was  had  in  the 
Ripley  circuit  court,  to  which  the  cause  had  been  removed,  and  tlie 
court  found  the  facts  in  said  bill  to  be  true,  and  adjudged  that  the  prop- 
erty 80  transferred  to  said  bank  was  held  by  it  in  trust  for  the  benefit 
of  the  creditors  of  said  Fitch,  and  appointed  pkintiff  receiver  of  the 
property  of  Fitch  in  the  bands  of  said  bank;  that  by  said  action  and 
judgment  the  title  and  possession  of  said  property  were  transferred  and 
conveyed  to  the  plaintiff,  as  of  the  date  of ,  1883,  when  said  ac- 
tion to  subject  the  property  of  Fitch  to  the  payment  of  his  debts  was  be- 
gun; that  the  defendant  never  consented  to  anything  that  occurred  at 
said  suit,  and  never  consented  to  the  transfer  of  said  property  to  the 
plaintiff. 

,  This  paragraph  of  answer  is  bad.  The  institution  and  pon<Iency  of 
the  suit  by  the  creditors  of  Fitch  against  him  and  the  City  National 
Bank  of  I.awrenceburgh  wrought  no  change  in  the  title  or  possession  of 
the  property  insured.  This  proposition  seems  too  plain  to  require  argu- 
ment or  authority.  No  receiver  was  appointed  in  that  suit  until  after 
the  loss  by  fire  had  occurred,  aud  a  right  of  action  therefor  had  accrued. 
The  answer  is  pleaded  on  the  theory  that  the  judgment  thereafter  ren- 
dered by  which  a  receiver  for  the  insured  property  was  apjiointed  and 
authorized  to  take  posses.sion  operated  by  relation  as  an  appointment 
and  possession  from  the  time  the  suit  was  brought.  Provisions  intend- 
ed to  create  a  forfeiture  ^rc  strictly  construed  to  avectAfprfeituye,  Such 
provisions  ute  not  ftvorites  of  the  law.  They  are  construed  with  special 
care  and  strictness  against  the  insumnce  company,  whenever  a  strictfeon- 
struction  is  necessary  to  avoid  a  forfeiture  of  the  jx)licy.  Unless  th^  act 
claimed  to  work  a  forfeiture  is  forbidden,  either  in  express  terms  or  by 
fair  and  necessary  implication,  no  forfeiture  is  created.  Here  no  forfei- 
ture can  be  claimed,  unless  a  retroactive  force  is  given  to  the  appoint- 
ment and  pos.«ession  of  the  receiver,  even  if  it  be  conceded  that  the  ap- 
pointment and  possession  of  a  receiver  would  work  a  change  in  title  or 
possession.  Whether  the  appointment  and  posficssion  of  a  receiver  would 
work  a  change  in  title  or  possession,  it  is  not  necessary  now  to  decide. 
8ee  Keeney  v.  huurance  Co.,  71  N.  Y,  39(5;  Thumpson  v.  Limrance  Co., 
136  U.  S.  397,  10  Sup.  Ct.  ilep.  lOli).  The  doctrine  of  relation  is  a 
fiction  of  lawr.  It  is.  that  doctrine  by  which  an  act  is  made  to  produce 
the  same  effect  as  if  it  had  occurred  at  au antecedent  period.,  Tliis  prin- 
■isiple  will  not  be  allowed  ojierRtion  where  it  >vould  work  an  iiyury  to 
tliird  parties.  Filc^v.  Dve,  1  Blackf.  127;  Jaclaon  v.  Bard, ^4  .Johns. 
230.  It  is  never  iivvoktxl  except  in  furtherance  of  justice.  See  otjses 
«upra;  Jacksoay,  Bull,  1  Johns.  Cas.  SI;  Jd^kson  y.  Riiymand,  1  Johns- 
Cas.  86;  Jucbmi  v.  McGdl,  3  Cow.  7o;  Anhlcy  v.  EberU,  22  Jud.  55; 
Lynch  V.  De  Hei-nali  9  Wall.  315;  G}Jb»io,i  v.  Clwuieuu,  13  ^yall.;92.  ,  In 
the  case  last  cited  the  court  says: 
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"The  doctrine  at  relation  to  a  Action  of  law  adopted  bj  the  cottrts  solely  for 
the  purposes  of  justice,  and  is  only  applied  for  the  security  and  protection  of 
persons  wtio  stand  in  some  privity  with  the  party  that  instituted  the  pro- 
ceedings." 

See,  also,  HecUh  t.  Rou,  12  Johns.  140. 

The  insaiaaoe  company  stands  in  no  relation  of  privity  with  the  par- 
ties who  instituted  the  proceedings  resulting  in  the  appointment  of  a  re- 
ceiver. It  is  believed  that  no  court  has  ever  held  that  a  forfeiture  may 
be  created  by  relation.  Such  an  application  of  the  doctrine  would  de- 
feat, rather  than  further,  the  purposes  of  justice.  The  property  had 
been  destroyed,  and  a  right  of  action  for  its  loss  had  arisen,  before  the 
receiver  was  appointed.  No  rule  of  law  and  no  principle  of  justice  will 
permit  the  defendant  to  escape  liability  therefor  on  the  grounds  set  forth 
in  this  paragraph  of  answer.  The  property  having  been  destroyed,  the 
appointment  of  the  receiver  as  to  it  was  ineffective.  As  to  the  property 
insured,  no  change  of  title  or  possession  had  occurred  before  the  fire. 
None  took  place  after  the  fire,  unless  the  decree  could  change  the  title 
and  possession  of  property  which  had  already  ceased  to  exist.  That  the 
decree  could  have  no  such  effect  seems  too  plain  for  serious  debate. 


Babbott  v.  Pdujian's  Paucb  Gab  Co. 

(Circuit  Court,  N.  D.  New  York.    June  28,  ISSO.) 

SbiSPiHff  Cab  Cohpaxt— LiABTLtrr  for  Lom  of  HovaT. 

A  tleeping  oar  oompanj  is  bound  to  use  reasonabla  oare  to  proteot  onlj  so  moob 
money  cwrned  by  a  pasMneer  as  ii  necessary  and  appropriate,  in  view  of  his  cir- 
omnstanoes  and  condition  In  life,  for  his  wants  and  comforts  during  his  oontem- 

Slatad  journey,  and  ia  not  Uabla  if  a  sum  of  money  carried  for  another  purpose 
I  stolen  from  him  through  the  negligence  of  its  servants,  provided  no  special  oir- 
onmstanoes  exist  whiidk  unpoie  on  it  a  peculiar  duty  with  ref  erenoe  to  such  in0D«7. 

At  Law.  Action  by  Ammial  W.  Barrott  against  Pullman's  Palace 
Car  Company  to  recover  for  certain  moneys  lost  while  on  a  sleeper. 
Verdict  for  defendant  directed. 

Upon  the  trial  of  this  case  before  Wallace,  Circuit  Judge,  and  a  jury, 
it  appeared,  by  testimony  offered  for  the  plaintiff,  that  while  plaintiff 
was  occupying  a  berth  in  one  of  the  sleeping  coaches  of  the  defendant, 
as  a  passenger  upon  the  Delaware  &  Lackawanna  Railroad  Company  on 
a  trip  from  Hoboken  to  Binghamton,  in  the  state  of  New  York,  the  sum 
of  $4,114,  belonging  to  him,  was  stolen  from  the  berth.  The  evidence 
tended  to  show  that  he  bad  procured  this  money  at  Hoboken  for  the 
purpose  of  buying  cattle  in  the  vicinity  of  Owego,  where  he  resided, 
and  where  it  was  impracticable  to  obtain  currency  except  in  small  sums; 
that  he  inclosed  the  money  in  an  envelope  which  he  carried  in  an  inside 
pocket  of  his  vest  adapted  for  the  purpose;  that  he  and  a  companion  oc- 
cupied together  a  lower  berth  in  the  coach,  the  plaintiff  sleeping  at  the 
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side  near  the  aisle;  that  when  he  retired  at  night  he  placed  his  vest  un- 
der the  pillow  of  his  bed;  and  that  in  the  morning,  when  he  arose  to 
dress,  the  vest  and  the  money  were  gone,  and  could  not  be  found  by  the 
defendant's  employes,  although  diligent  search  was  immediately  made. 
The  plaintiff  testified,  among  other  things,  that  when  he  started  upon 
the  trip  from  Hoboken  he  put  some  $85  or  $40  in  his  pocketbook  for 
use  upon  the  journey  home,  and  the  money  thus  carried  was  not  dis- 
turbed. The  theory  of  the  action  was  that  the  plaintiff's  money  was 
stolen  by  some  person  who  was  enabled  to  accomplish  the  theft  through 
the  negligence  of  the  defendant. 

Prank  A.  Darrmo  and  Alexander  Cumming,  for  plaintiff. 

Alexander  &  Green  and  Allan  McOuUoh,  for  defendant. 

Wali-ace,  Circuit  Judge,  (charging  jury.)  It  is  my  duty  to  instruct 
you  that  the  plaintiff  is  not  to  have  a  verdict,  upon  any  theory  of  the 
facts,  for  the  loss  of  any  money  which  he  was  not  carrying  as  a  passen- 
ger for  the  purposes  of  his  journey.  The  defendant,  as  a  sleeping  car 
company,  was  not  a  common  carrier  or  an  insurer.  By  accepting  com- 
pensation for  furnishing  sleeping  accommodations  to  the  plaintiff,  the 
defendant  assumed  the  obligation  to  exercise  reasonable  care  to  protect 
from  loss  or  injury  all  such  property  as  plaintiff  was  entitled  to  carry 
with  him  as  a  passenger.  Every  traveler,  by  railroad  or  other  convey- 
ance, is  entitled  to  carry  with  him  such  a  sum  of  money  as  is  reasonably 
appropriate,  in  view  of  his  circumstances  and  condition  in  life,  to  pro- 
vide for  his  wants  and  comfort  during  his  contemplated  journey.  If  it 
is  lost,  or  any  part  of  it,  while  in  any  sense  within  the  custody  of  the 
sleeping  car  company,  by  the  negligence  of  the  officers  and  servants  of 
the  company,  and  without  contributing  negligence  on  the  part  of  the 
passenger,  the  sleeping  car  company  is  liable.  If  the  passenger  chooses 
to  carry  any  other  money,  he  does  so  at  his  own  risk,  unless  some  special 
circumstances  exist  to  impose  some  peculiar  duty  upon  the  companj-. 
No  such  special  circumstances  have  been  shown  in  this  case.  The  cir- 
cumstance that  the  plaintiff  had  put  aside  for  the  expenses  of  his  trip 
the  money  which  he  carried  in  his  pocketbook  indicates  quite  cogently 
what  sum  he  himself  considered  as  adequate  for  his  needs;  and,  if  yon 
conclude  that  this  was  all  the  money  he  was  entitled  to  carry  for  his 
traveling  expenses,  he  has  sustained  no  loss  for  which  the  defendant  is 
responsible,  and  the  defendant  should  have  a  verdict. 
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United  States  v.  Hopewell  et  dl. 
{Circuit  Court  of  Appealg,  First  Circuit.    September  15, 1892.) 

1.  CosTOMg  Duties— Classificatiox — Common  Goat  Haib. 

Under  the  tariff  act  ot  1890,  common  goat  hair,  even  it  not  fit  for  combing,  is 
dutiable  at  13  cents  a  pound,  under  Schedule  K,  par.  ^77,  class  2,  and  is  not  em- 
braced in  paragraph  604  of  the  five  list.    4S  Fed.  Kep.  U;iO,  reversed. 

2.  Circuit  Cockt  of  Appeals — JtiRisiiicTiox— Rbtrnde  Appeals. 

Under  the  judiciary  act  of  March  K,  1S91,  (2ti  bt.  at  Large,  p.  838,)  a  judgment  of 
the  circuit  court,  on  an  appeal  from  the  decision  of  the  bourd  of  general  appraisers, 
is  reviewable,  not  in  the  supreme  court,  but  in  the  circuit  court  of  appeals,  the  case 
being  one  "arising  under  the  revenue  laws.  " 

8.  Same — Appeal — Xkkegulahities — Amesi>mf,xt. 

An  appeal  by  the  United  States  from  the  judgment  of  the  circuit  court,  on  an 
appeal  from  the  board  of  general  appraisers,  can  only  be  allowed  on  the  applica- 
tion and  in  the  name  of  the  attorney  general,  when  the  record  does  not  show  that 
the  court  is  of  opinion  that  the  question  Involved  is  of  such  importance  as  to  re- 
quire an  appeal.  But  where  such  an  appeal  is  irregularly  taken,  in  the  name  of 
the  collector  of  the  port  by  the  district  attorney,  and  the  parties  admit,  in  the  cir- 
cuit court  of  appeals,  that  same  was  in  fact  taken  by  direction  of  the  attorney  gen- 
eral, and  consent  that  the  petition  for  appeal  may  l>a  amended  by  substituting  his 
name  for  that  of  the  collector,  the  circuit  court  of  appeals  has  jurisdietion  to  allow 
such  amendment. 

4.  Appeal— Citation— Paktsekship. 

On  such  an  appeal  it  is  an  irregularity  to  address  the  citation  to  the  imporUug 
firm  instead  of  to  the  individual  partners,  but  such  irregularity  is  cured  by  the 
general  appearance  of  the  partners  in  the  appellate  court  without  making  any  ob- 
jection. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District  of 
Massachusetts. 

Petition  for  a  review  of  a  decision  of  the  board  of  general  appraisers 
assessing  a  duty  of  12  cents  a  pound  on  certain  goat  hair.  The  circuit 
court  reversed  such  decision,  holding  that  the  hair  was  embraced  in  the 
free  list.     48  Fed.  Rep.  680.     The  United  States  appeals.     Revei-sed. 

Frank  D.  AUm,  U.  S.  Atty.,  and  Henry  A.  Wy man,  Asst.  U.  S.  Atty. 

JosiaJi  P.  Tucker,  for  ap[>ellees. 

Before  Gray,  Circuit  Justice,  Putnam,  Circuit  Judge,  and  Neuon, 
District  Judge. 

Gray,  Circuit  Justice.  This  was  a  petition  to  the  circuit  court  by 
.Tohn  Hopewell,  Jr.,  Olindns  F.  Kendall,  and  Frank  Hopewell,  repre- 
.seiiting  that  they  were  "partners  in  trade,  doing  fouBinessiit  Boston 
under  the  firm  name  of  L.  C.  Chase  &  Co.,"  and  signed,  "L.  C.  Chase 
&  Co.,  Petitioners,  by  J.  P.  Tucker,  Attorney,"  praying  for  a  review, 
under  the  act  of  June  10,  1890,  c.  407,  §  15,  of  a  decision  of  the  board 
of  <;eneral  appraisers,  alKrming  a  decision  of  the  collector  of  the  port  of 
Boston  and  Charlestown,  assessing  on  two  bales  of  goat's  hair,  im- 
ported by  the  petitioners,  a  duty  at  the  rale  of  12  cents  a  pound,  under 
paragraphs  377  and  384  of  Schedule  K  of  the  tariff  act  of  October  1, 
1890,  c.  1244,  imposing  such  a  duty  on  "hair  of  the  camel,  goat, 
alpaca,  and  other  like  animals."  The  petitioners,  having  duly  protested 
against  the  assessment,  contended  that  their  goods  should  have  been 
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admitted  free,  under  paragraph  604  of  the  free  list,  as  "hair  of  horse, 
cattle,  or  other  animals, "  "not  specially  provided  for  in  this  act." 

The  board  of  general  appraisers,  pursuant  to  an  order  of  the  court, 
made  a  return  of  the  record  and  evidence,  together  with  a  certified  state- 
ment of  facts  involved,  and  of  their  decision  thereon,  by  which  it  ap- 
peared that  the  appraisers  found  "that  the  article  in  question  is  com- 
mon goat  hair,  and  that  it  is  unfit  for  combing  purposes," and  that  their 
decision  that  it  was  duly  assessed  was  base<l  on  their  former  decision 
in  a  like  case.  General  Appraisers'  Decisions,  Nos.  280,  691.  Under 
another  order  of  the  court,  referring  the  case  to  one  of  those  appraisers 
to  take  and  return  such  further  evidence  as  might  be  offered  by  the  pe- 
titioners or  by  the  collector,  he  returned  that  the  only  evidence  offered 
by  either  party  was  a  stipulation,  which  was  signed  by  counsel,  and 
was  as  follows: 

"If  material,  it  is  agreed  that  wool  known  as  Leicester,  Ootswold,  Lincoln- 
shire, Down  combing  wools,  Canada  long  wools,  and  hair  of  the  camel  and 
alpaca,  are  all  Ut,  adapted,  and  used  tor  combing  purposes;  that  there  are 
kinds  or  breeds  of  goat,  like  the  Cashmere  and  Angora,  which  produce  liaic 
flt  and  adapted  for  combing  purposes;  that  the  goat  hair  in  this  case  is  simi- 
lar in  its  use  and  adaptability  to  use  to  the  hair  of  horses  and  cattle." 

The  circuit  court,  for  the  reason  stated  in  the  opinion  of  C!olt,  J., 
printed  in  48  Fed.  Rep.  630,  adjudged  that  the  deci.sion  of  the  board 
of  general  appraisers  be  reversed ,  and  that  the  sums  paid  by  the  peti- 
tioners for  duties  be  refunded.  Within  30  days  after  that  judgment 
the  United  States,  "by  the  collector  of  the  port  of  Boston  and  Charles- 
town,"  appealed  to  this  court;  and  the  petition  to  the  circuit  court  for  tho 
allowance  of  the  appeal,  as  well  as  the  assignment  of  errors,  was  signed 
by  the  district  attorney  of  the  United  States,  as  "  attorney  for  the  col- 
lector." The  circuit  court  thereupon  allowed  the  appeal,  and  issued  a 
citation  to  "L.  C.  Chase  &  Co.,  a  firm  doing  business  in  Baston,  in  the 
state  and  district  of  Massachusetts,  in  which  firm  John  Hopewell,  Jr., 
0.  F.  Kendall,  and  Frank  Hopewell  are  the  partners;"  and  sufficient 
service  of  this  citation  was  acknowleiiged  by  the  attorney  for  the  appel- 
lees. 

By  sections  14  and  15  of  the  act  of  June  10,  1890,  c.  407,  entitled 
".\n  act  to  simplify  the  laws  in  relation  to  the  collection  of  the  reve- 
nues," the  question  of  the  rate  and  amount  of  duties  chargeable  on  im- 
ported goods,  which  might  previously  have  been  tried  by  suit  against 
the  collector,  is  to  be  tried  by  appeal  from  his  decision  to  the  board  of 
general  appraisers  constituted  by  that  act;  the  decision  of  that  board 
may  be  reviewed  by  the  circuit  court  on  application  of  either  party; 
and  that  court,  when  it  is  of  opinion  that  the  question  involved  is  of 
such  importance  as  to  require  it,  may  allow  an  appeal  from  its  decision 
to  the  supreme  court  of  the  United  States,  "but  an  appeal  sliall  be  al- 
lowed on  the  part  of  the  United  States  whenever  the  attorney  general 
shall  apply  for  it  within  thirty  days  after  the  rendition  of  such  decision." 
26  St.  131,  137,  138.  But'-sime  the  judiciary  act  of  March  3,  1891, 
c.  517,  took  eflect,  the  case  being  one  "arising  under  the  revenue  laws,'' 
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the  appeal  from  the  judgment  of  the  circuit  court  lies  to  this  coUrti  26 
St.  p.  828;  U.  S.  v.  HiU,  123  U.  S.  681,  8  Sup.  Ct.  Rep.  308;  Lau  Om 
Bew  V.  U.  S.,  144  U.  S.  47,  12  Sup.  Ct,  Rep.  517;  Warehouse  Go.  v. 
CoUeclor  of  Custonia,  49  Fed.  Rep.  561. 

In  the  case  at  bar  the  appeal  of  the  United  States  from  the  judgment 
of  the  circuit  court  was  irregularly  taken  in  the  name  of  the  collector 
of  the  port.  It  should  have  been  in  the  name  of  the  United  States, 
and,  as  the  record  does  not  show  that  the  circuit  court  was  of  opinion 
that  the  question  involved  was  of  sufficient  importance  to  require  an  ap- 
peal, it  could  be  allowed  only  on  the  application  of  the  attorney  general 
of  the  United  States.  But,  the  irregularity  having  been  suggested  by 
this  court  at  the  hearing,  a  motion  in  writing  has  since  been  made  by 
the  district  attorney  "for  and  on  behalf  of  the  attorney  general  of  the 
United  States,"  to  amend  the  petition  for  appeal  and  the  assignment  of 
errors,  by  striking  out  the  statement  that  the  appeal  was  taken  by  the 
collector,  by  stating  that  it  was  "upon  the  application  of  the  attorney 
general  of  the  United  States,"  and  by  substituting,  for  the  original  sig- 
nature, the  following:  "William  H.  H.  Miller,  Attorney  General  of 
the  United  States,  by  Frank  D.  Allen,  U.  S.  Attorney  District  of  Mas- 
.sachusetts."  And  the  appellees,  in  open  court,  have  consented  to  the 
amendment,  and  have  admitted  that  the  appeal  was  in  fact  taken  by 
direction  of  the  attorney  general,  and  that  this  fact  was  brought  to  the 
attention  of  the  circuit  court  before  it  allowed  the  appeal.  By  the  ap- 
peal taken  in  behalf  of  the  United  States  by  their  district  attorney,  this 
court  acquired  jurisdiction  of  the  case,  and  has  power  to  allow  amend- 
ments in  regard  to  the  officer  by  whom  or  in  whose  name  the  appeal 
was  claimed.  When  any  question  is  made  as  to  the  allowance  of  such 
an  amendment,  the  usual  and  proper  practice  is  to  remand  the  case  to 
the  circuit  court  to  deal  with  that  question.  But  when,  as  in  this  case, 
the  parties  agree  to  the  amendment,  and  to  facts  which  justify  and  re- 
quire it,  the  amendment  may  be  made  in  the  appellate  court.  Rev.  St. 
§§  954,  1005;  Fletcher  v.  Peck,  6  Cranch,  87,  127;  Kennedy  v.  Bank,  8 
How.  586,  611;  Gates  v.  Goodloe,  101  U.  S.  612;  Bowden  v.  Johnam, 
107  U.  S.  251,  2  Sup.  Ct.  Rep.  246.  The  record  is  therefore  to  be 
amended  as  prayed  for. 

There  was  also  an  irregularity  in  addressing  the  citation  to  the  firm 
in  which  the  appellees  were  partners,  when  it  should  have  been  ad- 
dressed to  the  appellees  individually.  But  this  mistake,  if  objected  to, 
might  have  been  cured  by  a  new  citation  in  proper  form.  Moore  v. 
Simmds,  100  U.  S.  145;  Estis  v.  Trabue,  128  U.  S.  225,  9  Sup.  Ct. 
Rep.  58.  The  appellees  having  appeared  generally  in  this  court,  with- 
out taking  any  objection,  this  irregularity  becomes  immaterial. 

The  duties  in  this  case  were  assessed  under  paragraph  384  of  Sched- 
ule K  of  the  tariff  act  of  1890,  which  imposes  a  duty  of  12  c^its  a 
pound  "upon  all  wools  or  hair  of  the  second  class,"  described  in  para- 
graph 377,  as  follows:  "Class  two,  that  is  to  say,  Leicester,  Cotswold, 
Lincolnshire,  Down  combing  wools,  Canada  long  wools,  or  other  like 
combing  wools  of  English  blood,  and  usually  known  by  the  terms  herein 
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used,  and  also  hair  of  tins  camel,  goat,  alpaca,  and  other  like  animals." 
26  St.  pp.  594,  595.  The  question  is  whether,  as  held  by  the  board  of 
general  appraisers,  the  article  imported  by  the  appellees  came  witliin. 
those  paragraphs,  as  "hair  of  the  goat;"  or  whether,  as  held  by  the  cir- 
cuit court,  it  fell  within  paragraph  604  of  the  free  list,  which  exempts 
from  duty  "hair  of  horses,  cattle,  and  other  animals,  cleaned  or  un- 
cleaned,  drawn  or  undrawn,  but  unmanufactured,  not  specially  provided 
for  in  this  act."  Id.  p.  606.  The  facts  found  in  the  record,  and  on 
which  this  case  must  be  decided,  are  that  the  wools  specified  in  class  2, 
:is  well  as  the  hair  of  the  camel  and  of  the  alpaca,  are  all  tit,  adapted, 
and  used  for  combing  puriwses;  that  there  are  breeds  of  goat^  such  as 
the  Cashmere  and  the  Angorn,  which  produce  hair  fit  for  combing  pur- 
poses; bat  that  the  goat  hair  in  this  case  is  common  goat  hair,  unfit  for 
combing  purposes,  and  similar  in  its  adaptability  and  use  to  the  hair 
of  horses  and  cattle. 

Upon  the  face  of  the  act  of  1890,  and  according  to  the  clear  and  un- 
ambiguous meaning  of  its  words,  no  wools,  indeed,  are  included  in  class 
2,  except  combing  wools,  or  wools  fit  for  combing;  but  there  is  no  such 
restriction  with  regard  to  hair;  and  "hair  of  the  camel,  goat,  alpaca, 
and  other  like  animals,"  is  subjected  to  a  uniform  duty  of  12  centa  a 
pound,  to  whatever  uses  or  purpose*  it  is  or  may  be  adapted;  and  goat's 
hair,  being  thus  specified  as  subject  to  a  particular  rate  of  duty,  is  not 
comprehended  in  the  clause  relating  to  hair  "not  specially  provided  for 
in  this  act."  Seeberger  v.  Cahrt,  1.37  U.  S.  95,  11  Sup.  Ct.  Kep.  28; 
Twine  Co.  v.  Worthington,  141  U.  S.  468,  12  Sup.  Cf.  Rep.  55.  This  is 
hardly  denied  by  the  appellees.  But  tliey  contend  that  a  different  re- 
sult must  be  reached  by  comparing  tliis  act  with  previous  tarifl"  acts, 
and  with  the  practical  construction  which  those  acts  had  received.  It 
will  be  convenient,  therefore,  briefly  to  review  the  legislation  upon  this 
subject.  By  the  tariff  acts  of  1801  and  1864,  "all  wool  unmanulacturied, 
and  all  hair  of  the  alpaca,  goat,  and  other  like  animals,  unmanufac- 
tured," were  subject  to  a  duty,  varying  according  to  the  value  of  the  arti- 
cle. The  duties  imponed  b3'  the  act  of  1861  were  5  per  cent,  ad  valorem 
if  the  value  was  less  than  18  cents  a  pound,  3  cents  per  jwnnd  if  the 
value  was  more  than  18  and  not  exceeding  24  cents  a  pound,  and  .9 
cents  per  pound  if  the  value  was  more  than  24  cents  a  pound.  The  act 
of  1864  imposetl  duties  of  3  cents  per  pound  if  the  value  was  12  cents 
or  less  a  pound,  and  an  increasing  scale  of  duties  per  pound  as  the  value 
was  greater,  and  also,  if  the  value  exceeded  24  cents  a  pound,  10  per 
cent,  ad  valorem.  Acts  March  2,  1861,  c.  68,  §  12,  (12  St.  p.  183;) 
June  30,  1864,  c.  171,  §  4,  (13  St.  p.  206.) 

The  tariff  act  of  1867  (re-enacted  in  the  Revised  Statutes)  and  the  act 
of  1883  divided  "all  wools,  hair  of  the  alpaca,  goat,  and  other  like  ani- 
mals" into  three  classes,  "for  the  purpose  of  fixing  the  duties  to  be 
charged  thereon;"  and  those  acts  did  not  substantially  differ  from  each 
other,  or  from  the  earlier  acts,  in  any  other  particular  bearing  on  this 
case,  except  in  the  amount  of  the  duties  imposed.  The  act  of  1867  im- 
posed on  "wools  of  the  second  class,  and  upon  all  hair  of  the  alpaca, 
V.51F.U0.12 — ^51 
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goat,  or  other  like  animals,"  the  value  of  which  was  32  cents  or  less  a 
pound,  a  duty  of  10  cents  per  pound  and  also  11  per  cent,  ad  vahrem, 
and,  if  the  value  was  greater,  a  duty  of  12  cents  per  pound  and  10  per 
cent,  ad  valorem.  The  act  of  1883  differed  only  in  substiJuting  "thirty  ' 
for  "thirty-two,"  and  in  onntting  the  additional  ad  valorem  duty.  Act 
March  2,  1867,  c.  197,  (14  St.  p. -559;)  Rev.  St.  §  2504,  Schedule  L, 
pp.  470,  471;  Act  March  3.  1883,  c.  121,  §  6,  (22  St.  p.  508.) 

The  material  i)rovi8ions  of  paragraphs  375-378  of  Schedule  K  of  tlie 
tariff  act  of  1890,  and  of  the  corresponding  paragraphs  of  the  siime 
schedule  of  the  act  of  1883,  are  as  follows,  those  words  of  tlie  act  of 
1883  which  are  omitted  in  the  act  of  1890  being  printed  in  italics,  and 
the  new  words  of  the  existing  act  being  inclosed  in  brackets: 

"[375.]  All  wools,  bair  of  the  alpaca,  goat,  [camel,  goat,  alpaca,]  and 
other  like  animals  shall  be  divided,  for  the  purpose  of  fixing  the  duties  to  be 
charged  thereon,  into  the  three  following  classes: 

"[376.]  Class  One — Clothing  Wools.  That  is  to  say,  merino,  mestiza,  inetz. 
or  metis  wools,  or  other  wools  of  merino  blood,  immediate  or  remote,  Down 
clothing  wools,  and  wools  of  like  character  with  any  of  the  preceding,  includ- 
ing such  as  have  bt-en  heretofore  usually  imported  into  the  Untied  States 
from  Buenos  Ayres,  New  Zealand,  Australia,  Cape  of  Good  Hope,  Russia, 
(ireat  Britain,  Canada,  and  elsewhere,  and  also  including  all  wools  not  here- 
inafter described  or  designated  in  classes  two  and  three. 

"[377.]  Class  Two — Combing  Wools.  That  is  to  say,  Leicester,  Cots  wold, 
TJncolnshire,  Down  combing  wools,  Canada  long  wools,  or  other  likecomh- 
ing  wools  of  Knglish  blood,  and  usually  known  by  the  terms  herein  used; 
and  also  all  bair  of  the  alpaca,  goat,  [camel,  goat,  ali>aca,]  and  other  like  an- 
imals. 

"[378.]  Class  Three— Corpef  Wools  and  Other  Similar  Wools.  Swh  as 
[that  is  to  say]  Donskoi,  native  South  American,  Cordova,  "Valparaiso,  native 
Smyrna,  [Uussian  camel's  hair,]  and  including  all  such  wools  of  like  char- 
acter as  have  been  heretofore  usually  imported  into  the  United  States  from 
Turkey,  Greece,  Egypt,  Syriii,  and  elsewhere." 

The  construction  of  the  acts  of  1867  and  18S3  was  ijy  no  means  so 
clear,  or  so  well  settled,  as  to  afford  a  safe  guide  in  tlie  decision  of  tliis 
case.  Whether  those  acts  are  considered  by  themselves,  or  in  connec- 
tion with  the  earlier  legislation,  there  is  certaiiJy  strong  ground  for  the 
argument  that  the  titles  "Clothing  Wools," ''Combing  Wools, "and  "Car- 
pet Wools  and  Other  Similar  Wools,"  were  inserted  by  way  of  convenient 
classification  only,  and  not  by  way  of  description  or  definition  ol  the 
nature  or  use  of  tlie  articles  ranged  under  any  class,  and  tliat  congress 
did  not  intend  to  make  any  kind  of  goat's  hair  free.  The  only  legal 
opinions,  cited  at  the  bar,  (besides  that  of  the  circuit  court  in  the  present 
case,)  in  favor  of  the  opposite  view,  were  given  under  the  act  of  1883, 
and  consist  of  two  rulings,  no  reasons  for  which  are  reported,  of  Judge 
BuTLEU,  district  judge  for  the  eastern  district  of  Pennsylvania, — the  one  in 
U.  S.  V.  McNcdy,  referred  to  in  Treas.  Dec.  1887,  (No.  7,999,)  and  the 
other  in  Doltaon  v.  Cooper,  46  Fed.  Rep.  184;  and  an  opinion  of  the  at- 
torney general  to  the  secretary  of  the  treasury,  January  15,  1887,  pro- 
ceeding upon  the  misconception  that  the  words  "  alpaca,  goat,"  in  the 
act  of  1883,  described,  not  two  animals,  but  one  only,  an  "alpaca  goat," 
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whereas  the  alpaca  is  of  the  llama  tribe,  and  more  akin  to  the  camel 
than  to  the  goat;  and  upon  the  consequent  misconstraction  that  the 
whole  daase  included  only  animals  producing  hair  or  wool  like  said 
"alpaca  goat."  18  Op.  Attys.  Gen.  &27.  The  rulings  (rf  the  treasury 
department  upon  the  extent  of  the  second  class  of  wools  and  hair,  under 
the  acts  in  force  from  1867  to  1890,  were  varying  and  contradictory. 
Under  the  act  of  1867,  rulings  were  made  that  some  kinds  of  goat's  hair, 
not  fit  for  combing,  did  not  come  within  class  2.  Treas.  Dec.  Nos.  4,108, 
5,743,  6,707.  And  it  was  consequently  assumed,  in  the  tariff"  compila- 
tion, reported  by  a  committee  of  the  senate,  January  7, 1884,  that  "goat's 
hair,  unfit  for  combing  or  weaving,"  and  "goat's  hair,  common,"  as  well 
as  camel's  hair,  were  not  dutiable  under  the  act  of  1883.  48th  Cong. 
1st  Seas.  Senate  Report,  No.  12,  p.  108.  Yet  in  1885  and  1886  it  was 
repeatedly  ruled  by  Assistant  Secretary  Faircbild  that,  by  the  clear  words 
of  Schedule  K  of  the  act  of  1883,  all  goat  hair  was  dutiable  at  the  same 
rate  as  wools  of  the  second  class.  Treas.  Dec.  Nos.  6,998,  6,999, 7,544, 
7,614.  The  subsequent  ruling  of  Secretary  Manning  to  the  contrary  ap- 
pears to  have  been  based  on  the  opinions  of  Judge  Butler  and  of  the 
attorney  general,  above  mentioned.     Id.  No.  7,999. 

But,  whatever  may  have  been  the  true  construction  of  former  acts,  it 
is  manifest  that  the  provision  on  this  subject  in  the  existing  tariff  act 
must  be  construed,  not  as  a  mere  revision  or  re-enactment  of  prior  ones, 
bnt  as  a  new  enactment,  laying  down  its  own  rule,  and  clearly  express- 
ing its  own  meaning.  In  the  second  class,  it  omits  the  title  "combing 
wools,"  the  only  expression  which  had  afforded  color  for  holding  that  no 
hair  was  included  which  was  not  fit  for  combing.  It  afterwards  uses 
the  word  "combing"  in  connection  with  wools  only;  and  in  the  clause 
rdating  to  hair  the  word  "camel"  is  inserted,  and  the  words  "alpaca" 
and  "goat"  are  transposed,  so  as  to  preclude  all  misapprehension  as  to 
what  animals  are  specified.  While  it  puts  "Russian  camel's  hair"  in 
the  third  class,  it  makes  no  provision  as  to  goat's  hair,  except  the  gen- 
eral one  in  the  second  class;  and  it  subjects  all  hair  included  in  this  class 
to  a  fixed  duty  of  12  cents  a  pound.  In  short,  the  present  act  not  only 
clearly  directs  that  all  goat  hair,  without  regard  to  its  value,  or  to  the 
purposes  for  which  it  is  used  or  suitable,  shall  be  subject  to  a  duty  of 
12  cents  a  pound,  but  it  avoids  every  form  of  expression  which  had 
created  doubt  or  difficulty  in  the  construction  of  earlier  acts  upon  this 
subject.  The  inevitable  conclusion  appears  to  us  to  be  that,  under  the 
tariff  act  of  1890,  goat's  hair,  even  if  not  fit  for  combing,  is  subject  to  a 
doty  of  12  cents  a  pound.  Record  of  appeal  amended  as  prayed  for. 
Judgment  of  the  circuit  court  reversed,  and  case  remanded  to  that 
court,  with  directiona  to  affirm  the  decision  of  the  board  of  general  ap- 
praisen. 
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In  re  Eaton  et  ai. 
(CIreutt  Court,  N.  D.  California.    August  23,  1892.) 

Sos.  11,684,  11,C90. 

1.  Violation  of  Ixtuxctiox— Contkmpt— Haiikas  Corpis. 

In  a  federal  circuit  court,  an  order  of  injunction  is  not  void  because  the  necessary 
jurisdictional  facts  do  not  appear  on  the  face  of  tlic  pleadings,  and  a  person  im- 
prisoned for  contempt  in  violating  the  same  is  not  entitled  to  release  on  htibcaif 
orrimx. 

2.  Same — JunisnicTiox  of  Cikclit  C'oijkt. 

It  is  doubtful  whether  a  circuit  court  has  any  authority  to  review  the  judgment 
of  another  circuit  court  by  writ  of  luihcim  corpuK. 

Petition  filed  August  19,  1892,  by  Thomas  Eaton  and  others  for  a 

vtrii  of  habeas  corpiuH.      Denied.  .,      .    ...     - 

Rcddy,  Campbell  <t  Mctwn,  for  petitioners. 

M('K?;nna,  Circuit  Judge.  Tlie  petitioners  allege  that  a  suit  was 
brought  in  the  circuit  court  in  and  fi»r  the  district  of  Idaho  by  the  Hel- 
ena Frisco  Mining  Company,  a  corporation,  against  the  Miners'  Union 
of  Wardner  et  «/.,  in  which  suit  an  order  of  injunction  was  issued,  and 
that  the  petitioners  disobeyed  said  injunction,  and  were  adjudged  guilty 
of  contempt  of  the  authority  of  said  court,  and  were  sentenced  to  im- 
prisonment for  various  terms  in  the  county  jail  of  the  county  of  Ada,  in 
the  state  of  lilaho,  in  which  they  are  imprisoned  and  iletained  by  one 
Ouldham,  sheriff  of  said  county.  The  petitioners  claim  that  said  cir- 
cuit court  had  no  jurisdiction  of  said  action,  in  that  it  appears  upon 
the  face  of  the  bill  filed  in  said  action,  and  in  that  in  point  of  fact,  the 
said  action  is  not  of  a  civil  nature,  at  cnnimon  law  or  in  equity,  wherein 
the  amount  in  dispute  exceeds,  exclusive  of  interest  and  costs,  the  sum 
or  value  of  S2,000;  and  that  said  action  is  not  a  suit  in  which  there  is 
a  controversy  between  citizens  of  different  states,  in  which  the  matter 
in  dispute  exceeds,  exclusive  of  interest  and  costs,  the  sum  of  82,000; 
and  petitioners,  therefore,  claim  that  the  court  had  no  jurisdiction  to  is- 
sue the  said  order  of  injunction,  or  punish  them  for  contempt  in  diso- 
beying it. 

Assuming  that  the  allegations  of  ])elitioners  are  suHiciently  specific, 
and  thai  no  other  ground  of  jurisdiction  apjieared,  the  order  of  injunc- 
tion and  the  proceedings  and  judgment  for  contempt  Ijased  ijpon  it  are 
not  void.  The  supreme  court,  in  Dc><  Moiiien  Nav.  it  R.  Co.  v.  Imca 
HumeMc/id  Co.,  say:  "It  was  settled  by  this  court  at  a  very  early  day, 
that,  although  the  judgments  and  decrees  of  the  circuit  courts  might  be 
erroneous,  if  the  records  failed  to  show  the  facts  on  which  the  jurisdic- 
tion of  the  court  rested,  such  as  that  the  plaintiffs  were  citizens  of  dif- 
ferent states  from  the  defendants,  yet  that  they  were  not  nullities, 
and  would  bind  the  parties  until  reversed  or  otherwise  set  aside. 
In  SkiUern's  Ex^rs  v.  Mays  Ex^rit,  6  Cranch,  267,  the  circuit  court 
had  taken  jurisdiction  of  a  suit  and  rendered  a  decree.     The  decree 
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nroned  by  Uiis  ooort  on  appeal,  and  the  cause  remanded,  with 
directions  to  proceed  in  a  particular  way.  When  the  case  got  back  it 
was  discovered  that  the  cause  was  '  not  within  ,the  jurisdiction  of  the 
court, 'and  ^he  judges  of  the  circuit  court  certified  to  this  court  that  they 
were  opposed  in  opinion  on  the  question  whether  it  could  be  dismissed 
for  want  of  jurisdiction  after  this  court  had  acted  thereon.  To  that  ques- 
tion the  following  answer  was  certified  back:  'It  appearing  that  the 
merits  of  the  cause  had  been  finally  decided  in  this  court,  and  that  its 
mandate  required  only  the  execution  of  its  decree,  it  is  the  opinion  of 
this  court  tlutt  the  circuit  court  is  bound  to  carry  that  decree  into  exe- 
cution, although  the  jurisdiction  of  that  court  be  not  alleged  in  the 
pleadings.'  That  was  in  1810.  In  1825,  McCormick  v.  SutUvant,  10 
Wheat.  192,  was  decided^  There  a  decree  in  a  former  suit  was  pleaded 
in  bar  of  the  action.  To  this  a  replication  was  filed,  allying  that  the 
proceedings  in  the  former  suit  were  coram  nonjxidiee,  the  record  not  show- 
ing that  the  complainants  and  defendants  in  that  suit  were  citizens  of 
different  states;  but  this  court  held,  on  appeal,  that  'the  courts  of  the 
United  States  ate  oourts  of  limited,  but  not  of  inferior,  jurisdiction.  If 
the  jurisdiction  be  not  allied  in  the  proceedings,  their  judgments  and 
decrees  may  be  reversed  for  that  cause  on  a  writ  of  error  or  appeal;  but, 
until  reversed,  they  are  conclusive  between  the  parties  and  their  privies.' 
'But  they  are  not  nullities.'  There  has  never  been  any  departure  from 
this  rule."     123  U.  S.  657,  558,  8  Sup.  d.  Rep.  217. 

These  cases  are  distinguishable  from  Ex  parte  Rowland,  104  U.  S.  604, 
and  other  cases  cited  by  petitioners'  counsel.  In  Re  Sawyer,  124  U.  S. 
200,  8  Sup.  Gt.  Rep.  482,  the  court  reaffirmed  the  doctrine  that  an 
order  committing  a  party  for  contempt  is  a  nullity  if  the  court  had  no 
authority  to  make  the  cHrd^r  disobeyed.     The  court  said: 

"As  this  coart  baa  often  sstid:  'Where  a  court  has  jurisdiction,  it  has  a 
right  to  decide  every  question  which  occurs  in  the  caase;  and,  whether  its 
decision  be  correct  or  otherwise,  its  judgment,  until  reversed,  is  regarded  as 
binding  in  6\eij  other  court.  But  if  it  act  without  authority,  its  judgments 
and  orders  are  regarded  as  n  ullities.  They  are  not  voidable,  bat  simply  void. " 
Blliott  y.  Peirtol,  1  Pet.  828,  840;  Wilcox  v.  Jackson,  18  Pet.  498,  511; 
Sickey  t.  Stewart.  3  How.  750,  782;  Thompton  T.  WhitTnan,  18  Wall.  457, 
467. 

But  the  court  farther  said,  distinguishing  voidable  from  void  judg- 
ments: 

"  We  do  not  rest  our  conclusion  in  this  case  in  any  degree  open  the  ground, 
suggested  in  argument,  that  the  bill  does  not  show  a  matter  in  controversy 
of  sufficient  pecuniary  value  to  support  the  Jurisdiction  of  the  circuit  court, 
because  an  apparent  defect  of  its  jurisdiction  in  this  respect,  as  in  that  of 
citizenship  of  parties,  depending  upon  an  inqoiry  into  facts  which  might  or 
might  not  support  the  jurisdiction,  can  be  availed  of  only  by  appeal  or  writ 
of  error,  and  does  not  render  its  judgment  or  decree  a  nullity.  Prigg  v. 
Adams,  2  Salk.  674,  Cartb.  274;  FUher  v.  Bassett,  9  Leigh,  119,  131-133; 
Dei  Moines  Nav.  4t  R.  Co.  y.  Iowa  SomesUad  Co.,  123  U.  S.  552.  8  Sup.  Gt. 
Bep.  217.'' 
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It  appears,  therefore,  from  the  showing  made  by  petilionenj  that  if 
brought  into  court,  and  the  cause  of  their  commitment  inquired  into, 
they  would  be  remanded.  By  virtue  of  the  decision  of  Ez  parte  Terry, 
128  U.  S.  289,  9  Sup.  Ct.  Rep.  77,  the  writ  will  be  denied. 

When  this  petition  was  presented  to  me  I  intimated  that  I  doubted 
the  propriety,  if  not  the  competency,  of  the  circuit  court  for  the  ninth 
circuit  in  and  for  the  district  of  California  re-examining,  re-reviewing, 
and  perhaps  annulling,  by  the  i^ency  of  the  writ  of  habeou  eorpw,  the 
judgment  of  the  circuit  court  for  tiie  ninth  circuit  in  and  for  the  district 
jf  Idaho;  but,  as  the  writ  has  been  denied  on  the  ground  I  have  already 
stated,  I  do  not  deem  it  necessary  to  render  a  definite  opinion  on  that 
point.     The  writ  is  denied. 

(August  29, 1892.) 

McEenma,  Circuit  Judge.  This  petition  is  fuller  than  the  former  one, 
presented  August  19, 1892,  and  excludes  some  inferences  which  the  other 
permitted.  It  may  not  be  apparent  upon  what  grounds  the  circuit  court 
of  Idaho  assumed  and  justified  its  jurisdiction.  Yet  I  think  the  rule 
laid  down  in  Des  Moines  Nov.  &  R.  Go.  v.  Iowa  Homesiead  Co.,,  123  U.  8. 
652,  8  Sup.  Ct.  Rep.  217,  applies.  There  is  a  distinction  made  be- 
tween void  and  voidable  judgments,  even  when  a  question  of  jurisdic- 
tion is  involved.  In  Re  Savryer,  124  U.  S.  200,  8  Sap.  Ct.  Rep.  482, 
it  was  held  that  an  apparent  defect  of  jurisdiction,  because  the  bill  dpes 
not  show  a  matter  in  controversy  of  suflBcient  pecuniary  value,  or  a  de- 
fect on  account  of  the  citizenship  of  parties,  can  only  be  availed  of  by 
appeal  or  writ  of  error,  and  does  not  render  a  judgment  or  decree  a  nul- 
lity. The  petition  herein  only  shows  such  defects;  hence  the  judgment 
of  the  circyit  court  was  not  a  nullity.  I  take  occasion  to  repeat  tiie 
doubt,  expressed  in  my  former  opinion,  of  the  propriety,  if  not  compe- 
tency, of  this  court  entertaining  the  petition,  and  reviewing  by  writ  of 
habeas  corpiu  a  judgment  of  the  circuit  court  for  the  state  of  Idaho.  The 
writ  of  habeas  corpus  is  of  pre-eminent  right,  but  the  observance  and  main- 
tenance of  the  due  relations  of  courts  is  also  important.  If  this  court 
can  review  the  judgments  of  another  circuit  court  because,  as  a  circuit 
court,  it  has  the  power  to  issue  a  writ  of  habeas  corpus,  it  could,  under 
the  same  power,  review  a  judgment  of  the  supreme  court.  To  do  so 
would  be  mor«  strikingly  invidious,  but  not  really  lees  invidious,  than 
to  review  a  judgment  of  another  circuit  court.  The  writ  is  therefore  de- 
wed. 
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United  States  v.  Elliott. 
(JHttrtct  Court,  D.  Kentudcy.    Jaiy  8,  1892.) 

POBT  OrriCB— NOKMAILABLB  MATTER— DONSISG  POSTAL  CaRD. 

A  postal  card  coDtatniag  a  notice  that  rent  was  due  and  unp^d,  and,  if  not  paid 
by  a  certain  date,  that  the  "matter  would  be  placed  in  tbe  hands  of  an  ofBcer, "  docs 
not  come  within  the  prohibition  of  the  act  of  September,  188s,  declaring  nonmaila- 
ble any  postal  card  of  a  "threatening  character, "  and  "obviouiily  intend^, "  from  its 
"terms,  manner,  and  style  of  display,  to  reflect  injuriously  upon  the  character  of 
another. " 

At  Law.     Indictment  of  R.  G.  Elliott  for  mailing  a  nonmailable  postal 
card.     Demurrer  to  indictment  sustained. 
Geo.  W.  Jolly,  U.  S.  Atty. 
Wm.  H.  Sneed,  for  defendant. 

Babr,  District  Judge.  The  indictment  charges  the  defendant  with 
knowingly  depositing  in  the  mail  of  the  United  States  for  transportation 
a  postal  card,  which  is  in  the  following  language,  viz.: 

"Lexington,  Ky..  Mch.  1,  1892. 
"E.  K.  0<Ur:    Your  rent  was  due  Thursday,  Feb'y25th,  1892,  and  has  not 
been  paid.    If  the  rent  is  not  paid  by  Thursday,  Mob.  itrd,  1892, 1  will  place 
the  matter  in  the  hands  of  an  olflcer. 

"Respectfully,  B.G.Elliott." 

The  mailing  of  this  card,  it  is  claimed,  violated  the  act  of  September, 
1888,  in  regard  to  nonmailable  nintter,  and  this  is  the  question  raised 
by  the  demurrer.  That  act  declares  nonmailable  any  postal  card  upon 
which  there  are — 

"Any  delineations,  epithets,  terms,  or  language  of  an  indecent,  lewd,  lascivi- 
ous, obscene,  libelous,  scurrilous,  defamatory,  or  tlireatening  character,  or  cal- 
culated by  the  terms,  manner,  or  style  of  display,  and  obviously  intended,  to 
reflect  Injuriously  upon  the  character  or  conduct  of  another." 

It  cannot  be  said  that-  there  is  in  the  terms,  manner,  or  style  of  display 
on  this  postal  card  an  obvious  intention  to  affect  injuriously  the  charac- 
ter of  Mr.  Oder.  Is  the  postal  card  of  a  threatening  character?  Clearly, 
Mr.  Elliott  had  the  legal  right  to  put  his  claim  for  rent  past  due  in  the 
hands  of  an  officer  for  collection.  The  notice  of  that  fact  was  not  legally 
necessary,  but,  as  he  gave  another  and  extended  day  of  payment,  1  can- 
not think  the  notification  that,  if  not  then  paid,  it  would  be  put  in  the 
hands  of  an  officer,  is  of  the  threatening  character  mentioned  in  the 
statute.  This  act  is  highly  penal,  and  should  be  strictly  construed. 
There  is,  we  think,  nothing  in  the  language  of, this  act  or  the  general 
law  which  prohibifc*  the  use  of  postal  cards  for  the  simple  purpose  of 
asking  payment  of  a  past-due  debt,  or  of  notifying  a  debtor  that,  if  not 
paid,  legal  steps  will  be  taken  for  its  collection.  In  this  case  Elliott  re- 
minded Oder  that  his  rent  was  past  due,  which  was  presumablj"^  well 
known  to  him;  but,  as  he  extended  the  time  for  payment,  and  said  if 
not  then  paid  he  would  place  the  claim  in  the  hands  of  an  officer,  it  was 
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rather  a  notification  tlian  a  tlireat  such  as  is  intended  by  the  statute. 
This  is  not  the  case  of  a  collecting  agency  that  has  its  cards  or  envelopes 
printed  in  such  a  way  as  to  make  a  display  to  attract  attention,  and  thus 
proclaim  that  their  correspondents  are  delinquent  debtors,  as  in  the  case 
of  U.  S.  V.  Brown,  43  Fed.  Rep.  135.  Neither  is  the  present  case  ex- 
actly like  ttiat  of  U.  S.  v.  Bayle,  40  Fed.  Rep.  664.  In  that  case  the 
amount  due  was  only  61.80,  and  on  the  18th  of  April,  1889,  the  debtor, 
Greb,  was  sent  a  postal  card,  in  which  he  was  reminded  of  the  debt  be- 
ing past  due,  and  that  he  had  been  called  upon  sevend  times  for  pay- 
ment, and  the  statement  then  made,  "If  not  paid  at  once,  we  shall  place 
the  same  with  our  law  agency  for  collection;"  and  a  few  days  after- 
wards, ^lay  1,  1889,  another  postal  card  was,  in  substantially  the  same 
language,  sent.  The  smallness  of  the  debt,  and  the  sending  a  second 
time  substantially  the  same  card,  may  have  induced  the  learned  court 
to  believe  the  mail  was  being  used  for  the  mere  purpose  of  publishing 
the  debtor's  delinquency.  The  case  is  not,  therefore,  quite  in  point  to 
the  one  at  the  bar.  I,  however,  cannot  concur  in  the  reasoning  or  the 
conclusion  of  the  able  court  in  that  case.  The  demurrer  should  be  sus- 
tained, and  it  is  so  ordered. 


United  States  v.  Ellis. 

IDisMet  Court,  W.  D.  Arkanms.   July  6. 1892.) 

1.   InIBODUCINO  LtQl'OK  INTO  INIIIAN  CoUNTUV — LaOEK  BkKK. 

Section  2199,  Rev.  St.,  provides  that  "every  person  who  •  •  •  Introduces,  or  at- 
tempts to  Introduce,  aay  spirituous  liquors  or  wine  into  tho  Indian  country  shall  be 
punishable, "  etc.  According  to  the  true  sense  of  the  words  "spirituous  liquor^ "  as 
used  in  this  statute,  lager  beer  is  comprehended  by  its  terms,  and  it  is  spirituous 
liquor,  and  its  introduction  into  the  Indian  country  was  intended  by  the  statute  to 
be  prohibited,  and  the  words  "spirituous  liquor"  are  comprehensive  enough  to 
embrace  lager  beer. 

8.   CONKTKl'CTION   OF   STATUTES— PeNAL  LaWS. 

It  is  true  there  can  be  no  constructive  offenses,  and  penal  laws  are  to  be  con- 
strued strictly;  yet  they  are  not  to  be  construed  so  strictly  astodefeat  tho  obvious 
intention  of  the  legislature.  The  true  rule  in  the  construction  of  all  statutes  is  to 
search  out  and  follow  the  true  intent  of  the  legislature,  and  to  adopt  the  sense  of 
the  words  which  harfflonizes  best  with  the  context,  and  promotes  in  the  fullest 
manner  the  apparent  policy  and  objects  of  the  legislature.  Courts,  in  the  con- 
struction of  penal  statutes,  will  give  them  a  fair  and  reasonable  construction,  ao- 
oordtDg  to  the  legislative  intent  expressed  in  the  enactment.  They  will,  upon  tho 
one  hand,  refuse  to  e.\tend  the  punishment  to  cases  which  are  not  clearly  em- 
braced in  them,  and,  on  the  other,  they  will  equally  refuse,  by  any  mere  verbal 
nicely,  forced  constructions,  or  equitable  interpretation,  to  exonerate  parties 
plainly  within  their  scope, 

(SylUibus  by  tJie  Court.) 

At  Law.     John  Ellis  was  indicted  for  introducing  liquor  into  the 
Indian  country. 

Wm.  H.  H.  Claytm,  U.  S.  Dist.  Atty. 

Frederick  <i:  Rutlwjofrd  and  J.  B.  Forrester,  for  defendant 
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Pakkeb,  District  Judge,  (orally  charging  the  jury.)  The  indictment  in 
this  case  charges  that  the  defendant  on  the  1st  day  of  January,  A.  D. 
1892,  in  the  Choctaw  Nation,  Indian  country,  within  the  wesUiru  dis- 
trict of  Arkansas,  did  then  and  there  unlawfully  introduce  into  the  In- 
dian country,  in  said  district,  spirituous  and  intoxicating  liquors,  to  wit, 
10  gallons  of  lager  beer,  contrary  to  the  form  of  the  statutes,  etc.  The 
indictment  was  drawn  under  section  2139  of  the  General  Statutes  of  the 
United  States,  which  provides,  first,  "that  no  ardent  spirits  shall  be  in- 
troduce»l  under  any  pretense  into  the  Indian  country;"  "that  every  per- 
son who  sells,  exchanges,  gives,  barters,  or  disposes  of  any  spirituous 
liquors  or  wine  to  any  Indian  under  the  charge  of  any  Indian  superin- 
tendent or  agent,  or  introduces  or  attempts  to  introduce  any  spirituous 
liquor  or  wine  into  the  Indian  country,  shall  be  punishable  by  impris- 
onment," etc.  This  statute  was  enacted  on  the  9th  day  of  July,  1832, 
— 60  years  ago  day  after  to-morrow,  if  I  am  not  mistaken.  It  is  »  sec- 
tion of  the  law  that,  in  my  judgment,  is  to  be  construed  in  the  light  of 
contemporaneous  history,  in  the  light  of  the  condition  of  things  then 
and  the  condition  of  things  now.  In  order  that  we  may  get  at  the  pur- 
pose of  the  congress  of  the  United  States  in  enacting  this  statute,  and 
that  we  may  interpret — not  construe — the  words  used,  (because  I  do 
not  think  there  is  any  ground  for  construction,  but  that  it  is  simply  :i 
question  of  interpretation  that  arises  out  of  the  statute,)  we  have  the 
right  to  apply  the  rules  that  are  prescribed  by  the  highest  court  of  the 
country  to  be  used  in  the  interpretation,  or  construction,  if  you  please, ' 
of  statutes.  In  the  first  place,  as  I  said  to  the  grand  jury,  (and  I  have 
a  right  to  tell  you  this,  because  it  is  a  matter  of  public  history,  and 
therefore  a  matter  that  the  court  takes  judicial  notice  of,)  one  of  the  great 
objections  on  the  part  of  these  people  to  being  reinovetl  from  their  homes 
in  the  older  stat^,  where  there  was  a  higher  civilization  surrounding 
them  than  there  would  be  out  in  this  then  wild  country,  was  tltat 
it  was  a  frontier  country, — a  country  that  had  to  be  settled  by 
the  pioneer, — where  police  r^ulations  were  not  so  effective  as  they 
would  be  in  older  states;  and  that  caused  them  to  ask  that  the  gov- 
ernment of  the  United  States  should  pledge  them  security  and  protec- 
tion in  their  new  homes,  if  they  consented  to  go.  Intoxicating  liq- 
uor was  one  of  the  things  that  they  recognized  as  the  greatest  evil  to 
them  and  their  people;  and  that  this  court  takes  judicial  notice  uf,  b^ 
cause  it  is  a  part  of  public  history;  one  of  the  greatest  evils,  1  say,  be- 
cause it  has  swept  whole  tribes  out  of  existence.  There  are  a  few  left 
of  the  Delaware  tribe  up  in  this  Indian  country.  That  tribe  was  atone 
time  one  of  the  most  [)()werAil  people  of  that  race  upon  the  continent, 
and  they  have  been  swept  out  of  existence  to  a  great  extent  owing  to  the 
use  of  intoxicants  brought  to  them  and  given  to  them  in  order  to  steal 
from  them  their  rights  by  the  white  men.  There  is  now  left  of  that 
powerful  trtbe  of  people  only  about  400.  The  wise  and  good  men  who 
were  the  leaders  of  these  Indian  people  knew  the  baneful  influence  of 
this  destructive  power  of  drink,  antl  they  asked  that  the  government  of 
.  the  United  States  should  not  only  say  in  its  treaties  that  they  should  be 
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protected, — they  and  their  young  men,  and  their  people  generally, — but 
that  laws  should  be  enacted  making  it  a  pennlty  upon  the  part  of  the 
white  man,  or  the  Indian'  man,  or  any  other  man,  to  introduce  into  that 
country  that  which  would  destroy  them.  And  my  Brother  Kxowi.es  i.s 
right  when  he  says  in  the  Montana  case.  In  re  McDonough,  49  Fed.  Rep. 
360,  that  the  manifest  purpose  of  this  statute  was  to  prevent  intoxica- 
tion. If  that  position  be  correct,  we  have  the  key  which  opens  the  waj- 
to  the  correct  interpretation  of  this  law.  Wherever  we  may  find  that 
which  produces  intoxication,  if  that  substance  comes  within  the  defini- 
tion of  spirituous  liquors,  we  have  that  which  has  been  prohibited,  and 
which  has  been  said  by  the  statute  shall  not  be  introduced.  The  words 
"ardent"  and  "spirituous"  are  used  indiscriminately  as  having  the  same 
meaning.  If  not,  the  section  becomes  nonsense.  Why  would  the  con- 
gress of  the  United  States  expressly,  prohibit  for  any  purjiose  the  intro- 
duction of  ardent  spirits  into  this  Indian  country,  and  fail  to  provide  a 
penalty  as  to  any  other  class  of  liquors  that  did  not  comprehend  ardent 
spirits?  That  would  be  foolish .  We  are  never  to  construe  a  law  as 
nonsense  when  it  can  be  avoided,  but  we  are,  rather,  to  construe  all  of 
its  terms  as  having  force.  There  is  no  trouble  about  the  rule  for  the 
construction  of  statutes.  The  supreme  court  of  the  United  States,  almost 
every  year  of  its  existence,  has  had  that  question  before  it,  and  very  re- 
cently it  has  given  us  rules  for  the  interpretation  not  only  of  ordinary 
statutes,  but  penni  statutes  as  well.  Then,  manifestly,  if  the  object  in- 
tended by  this  statute  was  to  prevent  the  destruction  of  Indians  by  drunk- 
enness, as  well  as  to  prevent  the  commission  of  crimes  which  invariably  fol- 
low as  the  consequence  of  drunkenness  and  debauchery  in  a  country  where 
tlie  police  regulations  are  limited,  it  should  be  construed  so  as  to  give 
effect  to  the  object  designed,  and  to  that  end  all  its  provisions  must  be 
examined  in  the  light  of  surrounding  circumstances.  This  has  been 
very  recently  declared  to  be  the  correct  rule  of  construction  laid  down 
in  the  case  of  In  re  R(m,  140  U.  S.  453,  11  Sup.  Ct.  Rep.  897.  This 
wliole  doctrine  with  regard  to  the  construction  of  statutes,  and  esjx?- 
cially  penal  statutes,  has  been  laid  down  by  the  supreme  court  of  the 
United  States  in  the  case  of  U.  S.  v.  Lacker,  134  U.  S.  624,  10  Sup.  Ct. 
Rep.  625,  wherein  it  is  said: 

'  "As  contended  on  behalf  of  the  defendant,  there  can  be  no  constructive 
offenses,  and,  before  a  man  can  be  punished,  his  case  roust  be  plainly  and  an- 
roistakHbly  within  the  statute.  But  though  penal  laws  are  to  be  construed 
strictly,  yet  the  intention  of  the  legislature  must  govern  in  the  construction 
of  penal  as  well  as  other  statutes,  and  they  are  not  tube  construed  so  strictly 
as  to  defeat  the  obvious  intention  of  the  legislature.  U.  S.  v.  Wiltherger, 
5  Wheat.  76;  U.  S.  v.  Morris,  14  Pet.  464;  American.  Fur  Co.  v.  U.  8..  2 
Pet.  358,  367.  'It  appears  to  me,'  said  Mr.  Justice  Stoky,  in  V.  S.  v. 
Winn,  3  Sumn.  209,  211, '  that  the  proper  course  in  all  these  cases  is  to  search 
out  and  follow  the  true  intent  of  the  legislature,  and  to  adopt  that  sense  of 
the  words  which  harmonizes  best  with  the  context,  and  proMotes  in  the 
fullest  manner  the  apparent  policy  and  objects  of  the  legislature.'  " 

The  object  of  tlie  statute  certainly  was  to  prevent  drunkenness,  and  to 
protect  these  people  against  drunkenness  and  debauchery,  such  as  you 
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liave  heard  described  by  the  witnesses  in  this  case,  and  such  as  couiu- 
to  the  knowledge  of  this  court  and  tliis  jury  as  having  produced  death 
in  that  country  within  the  last  10  days  in  more  than  one  case.  Tho 
manifest  purpose  of  the  legislature  was  to  prevent  this. 

"To  the  same  effect  is  the  statement  of  Mr.  Sedgwick,  in  Iiis  work  on  Stat- 
utory and  Constitutional  Law,  (2d  Ed.)  282:  'The  rule  that  statutes  of  this 
class  are  to  be  construed  strictly  is  far  from  being  a  rigid  or  un tending  one; 
or,  rather,  it  has  in  modern  times  been  so  modified  and  explained  away  as  to 
mean  little  more  tlian  that  penal  provisions,  like  all  others,  are  to  be  fairly 
construed  according  to  the  legislative  intent  us  expressed  in  the  enactment; 
tbe  courts  refusing,  on  the  one  band,  toextend  the  punishment  to  cases  which 
are  not  clearly  embraced  in  them,  and,  on  the  other,  equally  refusing,  by  auy 
mere  verbal  nicety,  forced  construction,  or  equitable  interpretation,  to  ex- 
onerate partieH  plainly  within  their  scope.'  This  passage  is  quoted  by  Baron 
Brasiw£l,l  in  Attorney  Herteral  v.  Sillem,  2  Hurl.  &  C.  532,  as  one  '  in  which 
good  sense,  force,  and  propriety  of  language  are  equally  conspicuous,  and  which 
is  amply  borne  out  by  the  auUiorities,  English  and  American,  which  he  cites.' 
Foley  v.  Fletcher,  28  Law  J.  Exch.  100,  106;  Ificholson  v.  Fields,  31  Law 
.1.  Exch.  233;  Hardc.  St.  Law,  p.  251.  And  the  reason  for  tlie  less  rigorous 
application  of  the  rule  is  well  given  in  Maxwell  on  the  Interpretation  of  Stat- 
ut&<(,  (2d  Ed.)  p.  318,  thus:  'The  rule  which  requires  that  penal  and  some 
other  statutes  shall  be  construed  strictly  was  more  rigorously  applied  in  for- 
mer times,  when  the  number  of  capital  olTRUses  was  one  hundred  and  sixty 
or  more,  when  it  was  still  punishable  with  death  to  cut  down  a  cherry  tree  in 
an  orchard,  or  to  be  seen  for  a  month  in  the  company  of  gypsies.  But  it  has 
lost  much  of  its  force  and  importance  in  recent  times,  since  it  has  become 
more  and  more  generally  recognized  that  the  paramount  duty  of  the  judicial 
interpreter  is  to  put  upon  the  language  of  the  legislature,  honestly  and  faith-, 
fully,  its  plain  and  rational  meaning,  and  to  promote  its  object.  It  wsts 
founded,  however,  on  the  tenderness  of  the  law  for  the  rights  of  individuals, 
and  on  the  sound  principle  that  it  is  for  the  legislature,  not  the  court,  to  de- 
line  a  crime  and  ordain  its  punishment.'  "     V.  S.  v.  Lacher,  supra. 

These  are  the  rules,  and  the  correct  rules,  that  bear  on  the  subject  of 
the  construction  of  statutes,  or  their  interpretation. 

The  question  now  comes  up  whether  or  not  this  statute  is  capable, 
reasonably  and  rationally,  of  such  interpretation  as  to  make  the  words 
"any  spirituous  liquors"  include  that  which  produces  intoxication,  called 
"lager  beer."  The  evidence  in  this  case  which  is  not  contradicted  shows 
certain  elementary  things  that  are  necessary  to  make  out  an  otfense. 
The  proof  shows  that  the  defendant  received  large  quantities  of  this  la- 
ger beer;  that  from  the  evidence  he  was  apparently  an  agent  for  its  re- 
ception. Under  tho  law  re<iuiring  certain  thin  s  to  exist  to  make  a  man 
guilty  of  violating  this  statute  against  the  introduction  of  liquor  it  is  con- 
templated that,  if  a  party  goes  out  and  gets  spirituous  liquors,  and  lakes 
them  into  that  country,  that  is  a  violation  of  the  law  by  his  direct  act; 
if  he  sends  out  and  gets  them,  and  they  are  sent  in  to  him  on  his  order, 
that  is  a  case  where  he  is  a  party  to  the  direct  act  of  introduction,  and 
is  as  much  responsible  as  though  he  had  done  every  act  connected  witli 
the  introduction;  as  much  responsible  as  though  he  had  gone  out  and 
got  it  and  carried  it  in  with  his  own  hands.  If  he  is  the  agent  there  for 
the  reception  of  it,  and  knowingly  receives  it  when  it  is  sent  in  by  some- 
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body  else,  he  is  then  a  particepa  criminis  to  the  act  of  introduction;  he  is 
responsible  for  whatever  consequences  attach  under  the  law  to  an  act  of 
that  kind.  If  the  evidence  in  this  case  shows  that  this  defendant  re- 
ceived beer  in  quantities  there  from  the  outside,  it  was  sent  to  him,  and 
he  received  it  from  the  car  shipped  in,  you  have  the  right  to  presume 
that  he  did  it  knowingly ;  that  he  received  it  because  he  made  the  order 
for  it.  You  have  a  right  to  presume,  further,  from  that  state  of  facts, 
as  reasonable  men,  that  the  act  of  introduction  was  his  act  as  well  as  the 
act  of  the  shipper  on  the  outside,  and  as  well  as  the  act  of  the  railroad 
company  which  took  it  in  there.  They  are  all  responsible  under  tiie 
law.  The  cars  that  carried  this  beer  into  that  country,  under  the  laws 
of  the  United  States,  are  subject  to  confiscation,  and  the  man  who  man- 
aged that  car  which  brought  in  this  beer  in  question  is  subject  to  the 
penalties  of  this  statute,  and  the  man  in  St.  Ixjuis,  whoever  he  may  be, 
is  responsible,  under  the  law,  as  an  introducer,  if  the  word  "beer"  be 
within  the  meaning  of  this  statute.  Then  the  defendant,  if  he  occupies 
that  relation  to  lager  beer,  and  it  is  a  substance  that  conies  within  this 
statute,  is  a  {)arty  who  has  introduced,  and  he  would  be  a  party  who 
has  violated  the  law. 

The  question  comes  up  as  to  whether  or  not  this  article  is  embraced 
within  that  expression.  There  is  a  difference  of  opinion  among  the 
courts — and  respectable  courts,  too — as  to  the  meaning  of  these  words, 
that  originated,  in  my  judgment,  from  considering  the  kind  of  spirits 
with  reference  to  the  method  of  making  these  different  intoxicants  rather 
than  to  their  qualities.  This  statute,  if  it  means  anything  that  was  in- 
tended to  effectuate  any  purpose  that  was  good  in  its  tendencies,  cer- 
tainly intended  to  prohibit  that  which  would  be  injurious,— that  which 
would  intoxicate.  Beer  is  defined  to  be  a  preparation  made  by  fermenta- 
tion, which  contains  alcohol.  Alcohol,  by  the  definition  of  Mr.  Web- 
ster, is  that  whicli  may  be  called  a  "spirituous  quality."  It  is  the  spiritu- 
ous quality  of  whatever  substance  it  is  in.  Beer  is  thus  defined:  "An 
alcoholic  liquor  made  from  any  farinaceous  grain,  but  generally  from 
barley,  which  is  first  malted  and  ground,  and  its  fermentable  substance 
extracted  by  hot  water."  Cent.  Diet.  503.  It  is  defined  as  an  article 
that  contains  alcohol.  liager  beer  is  so  called  because  it  is  contemplated 
that  it  has  been  stored  some  time  after  being  made.  The  material  ques- 
tion under  the  statute  is  whether  or  not  it  is  intoxicating.  If  it  pro- 
duces that  result,  according  to  my  construction  of  this  law,  taking  into 
contemplation  its  purpose,  the  reason  for  its  etiactment,  the  condition  to 
which  it  was  intended  to  apply,  it  comes  within  the  definition  of  the 
word  "spirituous,"  which  Mr.  W'ebsler  says  means  having  an  active 
power  or  property;  and,  as  used  in  this  statute,  I  think  it  means  hanng 
an  active  power  or  principle  of  intoxication.  This  court  has  always  held 
that  whisky,  brandy,  beer,  and  wine,  or  anything  that  had  the  spir- 
ituous or  intoxicating  principle  in  it,  or  any  substance  of  which  It  was  a 
pari,  so  that  when  it  was  used  in  that  country  as  a  beverage  it  would 
produce  that  result)  came  within  the  provision  of  this  statute;  and  the 
position  of  the  court  in  the  construction  of  this  statute  is  borne' out  by 
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the  opinion  of  the  very  able  jurist  who  delivered  the  opinion  in  tlie 
North  Carolina  case,  where  a  statute  of  like  words  was  construed ,  where 
the  words  of  tlie  statute  were  precisely  similar  to  the  words  used  in  this 
statute,  where  that  court,  after  deliberation,  after  reasoning  on  the  case, 
and  after  comprehending  the  condition  tliat  was  in  existence  where  this 
beer  was  attempted  to  be  sold,  the  people  of  North  Carolina  ha\'ing  tlie 
power  to  establish  prohibition  if  they  saw  proper,  as  we  have  in  this 
state,  and  it  seems  that  they  did  establish  it,  and  the  language  of  the 
statute  giving  them  the  power  to  establish  prohibition  was  exactly  the 
language  of  this  statute  in  question.  It  prohibited  the  sale,  without  the 
consent  of  the  people,  of  any  spirituous  liquor.  This  statute  does  the 
same  thing;  it  prohibits  the  introduction  into  the  Indian  country  of  any 
spirituous  liquor;  and  I  say  that  court  in  North  Carolina  took  into  con- 
sideration the  condition  there  that  was  sought  to  be  changed,  and  con- 
strued or  interpreted  the  meaning  of  this  statute,  arriving  exactly  at  the 
same  conclusion  this  court  doas.  It  is  a  case  that  is  well  reasoned.  It 
is  a  case  that  shows  where  these  gentlemen  who  have  arrived  at  an  op- 
posite conclusion  have  fallen  into  an  error;  and  the  error  arises  from  the 
fact  that  they  conclude  that  to  make  a  spirituous  liquor  you  must  dis- 
till it,  when  the  word  "spirituous"  does  not  mean  any  such  thing  as  that. 
It  is  defined  as  a  liquor  that  is  ardent;  that  is,  active  in  its  principles, — 
that  will  produce  intoxication.  That  is  the  definition  given  by  Mr. 
Webster,  and  that  has  reference  to  the  quality  of  the  liquor;  but  when 
you  come  to  the  origin  of  it,  when  you  come  to  the  method  by  which  it 
is  made,  3-ou  find  that  spirituous  liquors — liquors  having  the  ardent 
principle  in  them,  having  the  intoxicating  principle  in  them — are  some- 
times made  by  distillation,  and  sometimes  by  fermentation.  The  intox- 
icating principle  called  "alcohol"  is  also  made,  as  this  judge  clearly 
shows,  by  fermentation,  and  it  is  only  separated  by  distillation  from  the 
other  qualities  or  properties.  If  it  be  true,  then,  that  the  intoxicating 
principle,  or  the  alcoholic  principle,  is  that  which  makes  it  a  spirituous 
liquor,  and  that  it  can  be  made  by  fermentation,  and  it  exists  in  lager 
beer,  and  the  court  tells  you  judicially  that  it  does, — it  is  a  fact,  the 
law  says,  that  may  be  taken  notice  of  by  the  court,  that  the  alcoholic 
principle  is  in  lager  beer, — I  say,  if  it  be  true  that  it  is  produced  by 
fermentation,  and  that  is  the  case,  then  why  is  it  necessary  that  we 
shonld  look  any  further  when  the  article  is  complete  as  a  spirituous  liq- 
uor when  it  contains  alcohol?  It  is  not  distillation  that  gives  it  the 
spirituous  quality.  Spirituous  means  active;  it  means  lively;  it  means 
something  that  will  produce  active  or  lively  results,  ft  does  not  mean, 
necessarily,  sonietliing  tliat  has  been  run  through  the  worm  of  a  still. 
To  my  mind,  a  definition  of  that  kind  is  simply  ridiculous  and  absurd, 
when  you  consider  that  fermentation  is  the  process  which  extracts  from 
the  grain — from  the  malt,  from  the  barley,  from  the  corn,  or  from  what- 
ever is  used — the  principle  that  gives  it  a  spirituous  quality, — the  prin- 
ciple that  iuake.s  it  alcohol,  the  principle  that  produces  intoxication. 
It  is  fermentation  that  does  it,  and  whenever  you  have  a  fermented  liq- 
uor producing  alcohol,  you  have  a  spiriluouB  liquor,  in  the  sense  of  tliat 
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stituto,  and  you  have  a  liquor  that  is  prohibited  by  this  statute,  be- 
cause it  produces  intoxication,  because  it  producee  vices,  because  it  pro- 
duces crime,  and  because,  if  let  alone,  and  not  restricted,  it  will  drown 
out  these  people  whom  the  government  Imve  solemnly  time  and  again 
promised  to  protect  and  support  as  against  this  evil  and  all  others. 

I  will  now  read  to  you  in  full  the  North  Carolina  case  to  which  I  have 
just  called  your  attention: 

"State  V.  Giersch.     [4  S.  E.  Rep.  193.] 

"  The  defendant,  (xiersch,  was  indicted  for  selling  wine  and  beer  in  Raleigh 
township,  Wake  county.  North  Carolina,  when  by  the  law  the  sale  of  spirit- 
uous liquors  was  prohibited.  Giersch  had  been  granted  a  license  by  the  county 
commissioners  to  sell  vinous  and  malt  liquors.  On  the  trial  the  court  in- 
structed the  jury  to  return  a  verdict  of  not  guilty,  on  the  ground  that  wine 
and  beer  were  not  spirituous  liquors.     The  state  appealed. 

"Mekrihun,  J.  It  appears  that  the  sale  of  spirituous  liquors  was  pro- 
hibited within  Raleigh  township,  within  the  county  of  Wake,  as  provided 
and  allowed  by  the  statute,  (Code,  §§  3110-3116;)  that,  while  the  sale  of 
such  liquors  was  so  prohibited,  the  defendant  sold  for  a  price,  to  a  certain 
person  within  that  township,  one  glass  of  lager  beer,  and  also  one  glass  of 
wine,  both  being  intoxicating  liquors,  and  containing  alcohol  produced  by 
fermentation,  not  by  distillation,  and  neither  containing  any  foreign  admix- 
ture of  spirituous  liquors;  that  at  the  time  of  such  sale  the  defendant  had  a 
license  granted  to  him  by  the  sheritT  of  the  county  named,  in  pursuance  of 
an  order  made  by  the  county  commissioners  of  the  same  county  while  th(* 
sale  of  spirituous  liquors  was  so  prohibited,  purporting  to  allow  him  to  sell 
vinous  and  malt  liquors  within  the  township  named,  at  the  place  where  the 
8ale.s  mentioned  were  made.  The  defendant  was  indicted  for  so  selling  the 
lager  beer  and  wine  mentioned,  and  pleiided  not  guilty.  On  the  trial  the 
jury  rendered  a  special  verdict,  the  material  facts  of  which  are  above  set  forth. 
The  court,  being  of  the  opinion  that  the  sale  of  lager  beer  and  wine  was  not 
a  violation  of  the  statute  so  prohibiting  the  sale  of  spirituous  liquors  within 
the  township  named,  directed  a  verdict  of  not  guilty  to  be  entered,  which  was 
done,  and  thereupon  judgment  was  entered  for  the  defendant,  from  which 
the  solicitor  for  the  state  appealed  to  this  court.  The  statute,  (Code.  §§ 
8110-3116,)  as  applied  in  this  case,  prohibits  the  sale  of  spirituous  liquors — 
any  spirituous  liquors — within  linleigh  township,  in  the  county  of  Wake;  and 
the  question  presented  for  our  decision  by  the  assignment  of  error  in  the  rec- 
ord is,  what  is  meant  by  the  words  'spirituous  liquors,'  'any  spirituous  liq- 
uors,' as  used  and  applied  in  the  statute  to  be  interpreted,  and  particularly, 
does  the  inhibition  extend  to  the  sale  of  wine  and  lager  beer?  It  is  contended 
by  the  counsel  for  the  defendant  that  these  words  extend  to  and  embrace  only 
distilled  spirits.  On  the  other  hand,  the  attorney  general  insists  for  the  state 
that  they  are  used  in  a  comprehensive  and  remedial  sense,  and  embrace  all 
kinds  of  intoxicating  liquors,  including  wine  and  lager  beer,  except  in  so  far 
as  domestic  wine  is  expressly  excepted.  The  term  'liquor,'  in  its  most  com- 
prehensive signilication,  implies  fluid  substances  generally,  such  as  water, 
milk,  blood,  sap,  juice;  but  in  a  more  limited  sense,  and  its  more  common 
application,  it  implies  spirituous  fluids,  whether  fermented  or  distilleil,  such 
as  brandy,  whisky,  rum,  gin,  beer,  and  wine,  and  also  decoctions,  solutions, 
tinctures,  and  the  like  fluids  in  great  variety.  The  term  'spirit '  or  '  spirits' 
has  a  general  meaning  as  applied  to  fluids,  mostly  of  a  lighter  character  than 
ordinary  water,  obtained  but  not  produced  by  distillation,  but,  as  applied  par- 
ticularly to  liquors,  they  signify  the  essence,  the  extract,  the  purest  solution, 
the  highly  reclined  spirits,  the  pure  alcohol  contained  in  them.     The  spirit 


Digitized  by 


Google 


OKITKU   STATES    V.  EIXI8.  815 

of  liquors  is  really  the  alcohol  in  them.  It  is  this  characteristic,  this  essen- 
tial element,  that  makes  them  spirituous.  thutT  gives  to  all  liquors  of  wlmt- 
ever  kind  their  intoxicating  quality  and  effect.  Alcohol— this  essential  ele- 
ment in  all  spirituous  liquors— is  a  limpid,  colorless  liquid.  To  the  taste  it 
is  hot  and  pungent,  and  it  baa  a  slight,  and  not  disagreeable,  scent.  It  has 
bat  one  source,  the  fermentation  of  sugar  and  saccharine  matter.  It  comes 
through  fermentation  of  substances  that  contain  sugar  proper,  or  that  con- 
tain starch,  which  may  be  turned  into  sugar.  All  substances  that  contain 
either  sugar  or  starch,  or  both,  will  produce  it  by  fennentation.  It  is  a  mis- 
take to  suppose,  as  many  persons  do,  that  it  is  really  pro<luoed  by  distillation. 
It  is  produced  only  by  fermentation,  and  the  process  of  distillation  simply 
serves  to  separate  the  spirit— the  alcohol — from  the  mi.\ture,  whatever  it  may 
be,  in  which  it  exists." 

I  repeat  again  that  you  do  not  have  to  have  distillation  to  make  spir- 
ituous liquors.  The  fact,  then,  that  distillation  does  not  exist  in  the 
preparation  of  this  lager  beer,  is  not  a  material  condition  to  the  exist- 
ence of  it  as  a  spirituous  liquor.  It  is  not  distillation  that  determines 
its  spirituous  character;  in  other  words,  it  is  the  quality  of  the  article 
which  is  the  evidence  of  whether  it  has  in  it  the  ardent  principle  called 
"alcohol,"  the  spirituous  quality  that  gives  it  the  name  of  spirituous  liq- 
uor. 

"That  what  we  have  thus  said  is,  in  substance,  true  and  correct,  every  one 
knows  who  is  familiar  with  the  terms  defined,  the  nature  of  alcohol,  the 
method  of  its  production,  and  who  has  accurate  knowledge  of  the  essential 
elements  and  qualities  of  spirituous  liquors.  •  Spirituous  '  means  containing, 
partaking  of,  spirit;  having  the  refined,  strong,  ardent,  quality  of  alcohol  in 
greater  or  less  degree.  Hence  spirituous  liquors  imply  such  liquors  as  al>uve 
defined, — as  contain  alcohol,  and  thus  have  spirit, — no  matter  by  what  partic- 
ular name  denominated,  or  in  what  liquid  form  or  cotubination  they  aitf  ap- 
pear." 

What  use  would  it  be  for  the  courts  of  the  United  States  to  enforce  the 
statutes  enacted  by  congress  prohibiting  that  brandy  and  whisky  be  in- 
troduced into  that  country,  and  permit  tons  and  car  loads  of  this  mate- 
rial that  makes  men  drunk?  It  never  was  intended,  never  was  contem- 
plated, and  there  is  no  forced  construction  about  it.  When  you  take 
the  definition  of  the  word  "spirituous"  liquor  as  given  by  this  eminent 
court  I  have  referred  to,  you  have  exactly  that  wliich  applies  sensibly 
and  rationally  to  the  interpretation  of  that  section  of  the  statute  in  ques- 
tion, taking  into  consideration  the  purpose  sought  to  be  accomplished 
by  the  congress  which  passed  it. 

"Hence,  also,  distilled  liquors,  fermented  liquors,  and  vinous  liquors  are 
all  alike  spirituous  liquors.  These  liquors,  respectively,  may  have  different 
degrees  of  spirit  in  point  of  fineness  and  strength.  Distilled  liquors  may  be 
stronger  or  weaker  according  to  the  quantity  and  quality  of  the  alcohol  in 
them,  and  so  of  the  other  kinds  mentioned.  We  know  from  common  obser- 
vation and  knowledge,  and  it  is  a  generally  admitted  physical  fact,  not  de- 
nied in  this  case,  that  lager  beer  and  wine  contain  alcohol,  and  generally  in 
such  quantity  and  degree  as  to  produce  intoxication.  These  liquors  are  there- 
fore spirituous,  and  obviously  come  within  the  meaning  and  are  embraced  by 
tlie  words  'spirituous  liquors,'  as  used  in  the  statute,  unless  there  is  some- 
thing in  the  latter  that  shows  tliat  these  words  were  intended  to  hare  a  more 
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limited  application,  and  to  exclude  such  beer  and  wine.  The  closest  reason- 
able scrntiny  of  the  statute,  its  terras,  phraseology,  connections,  and  purposes, 
shows  nosucli  narrow  application  of  the  words  'spirituous  liquors '  employed 
in  it  as  to  exclude  such  b«er  and  wine.  But  we  think  the  contrary  plainly 
appears.  Ttie  terms  used  are,  severally  and  taken  together,  broad  and  sweep- 
ing, not  exceptive  or  limiting  but  in  a  single  respect,  presently  to  be  men- 
tioned ;  and  the  manifest  purpose  is  to  prevent  and  suppress  drunkenness,  and 
the  attendant  evils  produced  by  the  free  use  of  intoxicating  spirituous  liquors. 
The  terms  are  not  'any  distilled  spirituous  liquors,'  not '  any  fermented  spir- 
ituous liquors,' but  they  are  'spirituous  liquors,' and  'any  spirituous  liquors.' 
How  sweeping!  The  purpose  being  obvious,  the  language  of  Uie  statute,  its 
parts  and  its  whole,  must  receive  such  reasonable  interpretation  as  will  effect- 
uate the  purpose." 

It  was  obviously  the  purpose  of  this  statute  to  keep  out  of  the  Indian 
countrj'  liquors  which  would  cause  intoxication  in  that  coUntry,  and  de- 
stroy the  people.  It  was  to  suppres.s  it,  to  prohibit  its  being  taken  in 
there.  Then  we  are  to  interpret  or  construe  the  statute  by  that  rule  of 
interpretation  or  construction  which  would  enable  us  to  effectuate  the 
purpose  of  those  who  passed  that  law. 

"This  is  the  rule  of  interpretation  of  constant  application  to  all  statutes, 
whatever  their  nature  or  purpose,  //me*  v.  Railroad  Co.,  95  N.  C.  434. 
Here  there  is  no  need  of  strained  interpretation  of  terms  or  phraseology  or 
purpose.  These  are  plain,  easily  seen,  and  understood.  As  we  have  seen, 
<  spirituous  liquors'  embrace  lager  beer  and  wine  by  reason  of  their  nature, 
and  the  effects  produced  by  them.  If  the  purpose  of  the  statute  is  to  prevent 
drunkenness  by  prohibiting  the  sale  of  spirituous  liquors,  is  it  not  plain  to 
the  mind  of  the  simplest  olwerver  that  such  purpose  would  only  be  partially 
served  by  preventing  the  sale  of  only  distilled  liquors?  Fermented  and  vi- 
nous liquors— lager  beer  and  wine — are  spirituous  liquors,  and  produce  intoxi- 
catidi  and  drunkenness  as  certainly  as  distilled  liquors  produce  the  like  effect. 
It  simply  requires  the  greater  quantity  of  them  to  do  so.  Can  it  be  said  with 
any  show  of  reason  that  the  legislature  would  have  intended  to  cripple,  pre- 
vent, and  hinder  its  purpose  by  prohibiting  the  sale  of  one  kind  of  intoxicat- 
ing spirituous  liquors,  and  not  another?  Can  any  just  iind  fair  mind  reach 
the  absurd  conclusion  that  it  intended  to  prevent  drunkenness  by  prohibiting 
tlie  sale  of  distilled  spirituous  liquors,  and  to  allow,  and,  in  practical  effect, 
encourage,  drufikenness  by  the  toleration  of  the  sale  of  fermented  and  vi- 
nous spirituous  liquors?" 

That  language  may  apply  to  this  statute.  Can  it  be  said,  without 
absurdity,  that  it  was  the  purpose  of  the  congress  of  the  United  States 
to  stop  up  the  spigot  of  the  barrel  that  contained  this  principle  of  drunk- 
enness, and  to  leave  the  head  cpen? 

"And  if,  for  any  reason,  it  bad  such  mixed,  contradictory  purpose,  would 
it  not  hav«  said  so^ — so  provided  as  to  leave  no  doubt  as  to  such  partial  par- 
pose?  The  presumption  is  it  intended  to  further  and  accomplish,  not  hinder 
and  defeat,  its-  plain  purpose.  And  this  is  made  the  more  manifest  by  an 
exceptive  provision  in  res]iect  to  domestic  wines  manufactured  in  this  state 
from  certain  fruits  mentioned.  It  is  expressly  provided  in  section  311U  of 
the  statute  Cited  above  that  such  domestic  wines  may  be  sold  *  in  bottles, 
corked  or  sealed  up,  and  not  to  be  drunk  on  the  premises,'  etc.  But  it  is 
further  provided'  that  no  personshall  'sell  any  of  said  wines  to  any  person 
who  is. a  minor.' and,  moreover,  this  exception  does  not. extend  'to  wines 
iwhicb  contain  any  foreign  admixture  of  spirituous  liquors,  and  shall  only  ap- 
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ply  to  such  wines  as  derive  their  ardent  spirit  from  vinous  fermentation.' 
This  exceptive  provision  is  very  signiQcant  in  various  aspects  of  it.  It  points 
by  necessary  implication  to  the  purpose  of  the  statute  to  prevent  drunken- 
ness, in  that  such  wines — domestic  wine  that  has  no  foreign  admixture  of 
spirituous  liquors — shall  not  be  sold  to  a  minor  at  all.'  It  shall  not  be  drunk 
on  the  premises  when  it  is  sold.  And  to  prevent  this,  it  must  be  corked  or 
sealed  in  bottles.  Now,  why  these  cautionary  regalatlons,  if  not  intended  to 
prevent  excessive  drinking — drunkenness — arising  from  the  use  of  any  spiritu- 
ous liquor,  even  domestic  wines  ?  If  it  was  intended  tliat  fermented  spirituous 
liquors  generally  might  be  sold,  why  were  they  not  excepted?  Why  were 
not  lager  beer  and  light  wines  generally  excepted?  Why  except  only  do- 
mestic wines,  the  sale  of  which  is  so  cautiously  guarded?  Further,  if  the 
term  ■  spirituous  liquors,'  lis  used  in  the  statute,  embraces  only  distilled  liq- 
uors, then  this  cautious  exceptive  provision  is  wholly  meaningless  and  nuga- 
tory. In  that  case  ft  serves  no  purpose  at  all,  because  without  it  all  fermented 
liquors  might  be  sold.  Can  any  intelligent  mind  believe  that  the  legislature 
intended  this  provision  should  be  thus  meaningless?  Surely  not.  And  treat- 
ing it  as  serving  the  intelligent  purpose  plainly  specified,  does  it  not  show 
beyond  serious  question  that  the  terms  '  spirituous  liquors '  so  used  in  the 
statute  were  not  intended  to  embrace  only  distilled  liquors?  It  cannot  be  said 
that  this  exception  is  part  of  the  statute  in  question  by  mistake,  as  suggested. 
It  was  enacted  at  the  session  of  the  general  assembly  of  1874-75,  and  it  has 
been  a  part  of  the  statute  in  its  present  connection  since  1883,  nnd  the  legisla- 
ture baa  not  repealed  or  moditied  it,  although  it  has  repeatedly  amended  the 
statute  in  other  respects.  We  may  advert,  in  this  connection,  to  the  general 
fact  of  common  knowledge  that  the  legislature,  the  legal  profession,  and  the 
people  generally  who  took  note  of  the  subject  understood  that  the  inhibition  of 
the  statute  in  question  extended  to  fermented  as  well  as  distilled  liquors. 
The  contrary  has  not  been  insisted  upon,  so  far  as  we  know,  by  any  one,  un- 
til the  decision  of  this  court  in  State  v.  Nash,  97  N.  C.  514,  2  S.  £.  Ilep.  645. 
in  which  the  chief  justice  simply  suggested  a  doubt  in  respect  to  the  extent 
of  the  inhibition  in  a  connection  not  at  all  material.  He  expressly  declared 
that  any  question  in  that  respect  was  not  decided.  What  he  said  was  scarcely 
said  obiter.  It  was  not,  nor  was  it  intended  to  be,  authority,  and  so  every 
intelligent  lawyer  must  have  understood.  Attorney  General  v.  Bank,  5  Ired. 
Eq.  71.  and  oases  there  cited. 

"What  we  have  said  linds  strong  support  in  the  decision  of  this  court  in 
State  V.  Lowry,  74  N,  C.  121.  in  which  it  was  expressly  held,  in  construing 
the  statute  (Code.  §  1076)  forbidding  the  sale  of  spirituous  liquors  by  a 
measure  less  than  a  quitrt,  that  the  inhibition  extended  to  and  embraced  fer- 
mented liquors,  and  upon  the  ground  that  they  are  spirituous  liquors.  It  in- 
terpreted a  statute  the  purpose  of  which  was  to  regulate  the  sale  of  spirituous 
liqootB  and  raise  revenue.  The  purposeof  the  statute  before  us  is  to  prohibit 
such  sales,  and  it  therefore  has  tlie  greater  weight  and  point.  The  learned 
counsel  for  the  defendant,  on  the  argument  before  us,  seeing  the  force  of  this 
case,  contended  that  it  is  not  satisfactory,  and  ought  to  be  disregarded.  We 
cannot  hesitate  to  think  otherwise,  because  of  the  brief,  cogent  reasons  stated 
in  the  opinion,  as  well  as  the  retisons  stated  above.  The  ilecision  is  author- 
ity not  to  be  disregarded  for  light,  or  even  plausible,  reasons.  It  was  made 
by  a  very  able  court,  and  the  able  judge  who  wrote  the  opinion  was  a  learned 
lawyer,  familiar  with  the  legislation  and  statutory  law  of  this,  state,  and  he 
was  as  well  a  scholar  familiar  with  the  nature,  meaning,  power,  and  compass 
of  words,  whether  applied  in  statutes  or  otherwise. 

"It  was  likewise  contended  on  the  argument  that  the  inhibition  surely 
could  not  be  treated  as  extending  to  all  liquors  that  contained  spirit,  tiecause 
very  many  liquors  contain  so  small  a  percentage  of  alchoh<ri  as  that  It  is 
v.5lF.no.r2 — 52 
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scarcely  perceptible;  that  the  inhibition  only  applied  to  strong  diatilled  liq- 
uors, and  therefore  not  to  lager  beer  or  wine.  This  argument  is  without 
force.  As  we  have  seen,  the  purpose  of  the  statute  is  to  prevent  and  sup- 
press drunkenness,  and  promote  sobriety.  The  inhibition,  therefore,  extends 
to  such  spirituous  liquors,  whether  fermented  or  distilled,  as  by  their  free  use 
produce  intoxication.  Hence,  when  it  is  of  common  knowledge  and  observation 
that  a  particular  kind  of  spirituous  liquors  in  question  produces  intoxication, 
then  the  court  may  so  declare,  but  if  it  is  doubtful  whether  or  not  the  liquor 
be  such,  then  a  question  of  fact  is  raised  for  the  jury,  as  was  decided  in  State 
V.  Lowry,  supra.  See,  also.  State  v.  Packer,  HO  Jf .  C.  439.  The  inhibition 
of  the  statute  under  consideration,  and  we  may  add  other  like  inhibiting  stat- 
utes, unless  otherwise  provided  in  them,  extend  and  apply  to  all  such  spirituous 
liquors,  however  denominated,  whether  fermented  or  distilled,  as,  by  the  free 
use  of  them,  ordinarily  produce  intoxication.  This  appears  from  the  nature, 
terms,  and  purpose  of  such  statutes,  and  the  causes  of  eommon  knowledge 
that  give  rise  to  their  enactment.  It  may  be  added  that  the  general  as- 
sembly, at  its  session  of  1887,  recognized  the  statutory  provision  under  con- 
sideration as  having  the  meaning  we  attribute  to  it,  and  acted  upon  it." 

The  court  fully  adopts  the  language  used  by  that  court.  The  court - 
takes  into  cousideration  tlie  purpose  of  the  legislature  in  passing  that 
act,  just  as  we  are  to  take  into  consideration  the  purpose  of  congress  in 
enacting  this  statute.  It  was  to  prevent  drunkenness.  When  we  come 
to  apply  the  words,  we  find  that  we  have  a  meaning  that  is  rational, 
that  is  sensible,  that  consummates  fully  the  purjwse  of  the  statute,  and 
which  is  authorized  by  the  authors  of  lexicons  defining  the  term 
"spirituous  liquors."  I  say  to  you  in  this  case,  that  if  you  find  that 
the  defendant  from  the  evidence  was  the  party  who  received  that  liquor 
there  that  had  been  shipped  to  him,  that  he  had  apparently  received  it 
as  one  interested  in  it,  going  to  show  that  he  had  know)e<lge  of  the  fact, 
— and  I  think  that  is  virtually  admitted  by  his  counsel  in  this  case, — 
it  is  your  duty  to  find  the  defendant  guilty.  If  you  find  that  lager 
beer,  such  as  was  introduced  in  evidence  in  this  case,  was  introduced  ei- 
ther directly  by  this  defendant  going  out  and  getting  it,  or  by  his  re- 
ceiving it  as  agent,  your  duty  is  to  convict  him,  because  the  court 
charges  you  that  in  the  light  of  this  law  this  is  Bpirituous  liquor, 
and  that  as  such  the  introduction  of  it  would  he  a  violation  of  the  stat- 
ute, and  your  duty  would  be  to  convict  the  defendant, — to  say  that  "  we, 
the  jury,  find  the  defendant  guilty  as  charged  in  the  indictment."  This 
is  a  very  important  statute.  Its  rigid  enforcement  tends  largely  to  pre- 
vent the  commission  of  the  highest  crimes  in  that  country,  as  every  one 
knows  who  is  at  all  conversant  with  the  condition  of  that  country. 
You  take  the  law  from  the  court,  you  see  what  the  facts  are,  and  you 
apply  the  law  to  the  facts  as  you  find  them,  and  in  that  way  you  arrive 
at  your  verdict.  The  fact  that  the  government  of  the  United  States  may 
have  licensed  this  traffic  in  there  has  nothing  to  do  with  your  or  my 
enforcement  of  this  statute.  That  comes  under  the  revenue  law.  There 
is  no  provision  of  the  revenue  law  prohibiting  the  issuing  of  license  for 
the  sale  of  whisky  in  that  country,  but  the  fact  that  that  may  have  been 
done  cannot  legalize  the  introduction  of  it  into  that  country.  It  has  noth- 
ing to  do  with  this  statute.     It  is  not  connected  with  it  in  any  way,  and 
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the  construction  of  the  revenue  law  by  the  revenue  department  of  the  gov- 
ernment is  not  to  be  taken  as  a  construction  of  this  statute.  It  does  not 
look  to  this  statute  when  it  issues  license,  and  its  construction  of  it  has 
no  binding  force  upon  this  court,  even  as  being  advisory,  because  it  is 
not  a  statute  that  that  department  of  the  government  is  called  upon  to 
administer.  I  ask  you  to  take  tliese  facts  into  consideration,  ami,  if  you 
find  that  the  defendant  in  any  one  of  these  ways  I  have  named  was  con- 
nected with  this  lager  beer,  I  charge  you  that  it  is  spirituous  liquor,  and 
that  it  comes  within  the  meaning  of  this  statute,  and  your  duty  would 
be  to  find  the  defendant  guilty,  because  such  a  state  of  case  makes  a 
case  that  is  conclusive  in  the  law;  certainly  it  makes  a  case  that  carries 
it  beyond  a  reasonable  doubt. 

Defendant  excepted  to  charge  of  court,  and  also  excepted  to  the  court  re- 
fusing to  cbarge  as  requested  to  by  defendant. 


Strait  et  al.  v.  National  Harrow  Co. 

(CircuU  Court,  A'.  D.  Nav  rtwfc.    August  10,  1892.) 

Patests  tor  Inventions— Enjoining  Scits  yob  iNFniNOEMEST— Moxopoi-ies. 

The  fact  that  a  corporation  owning  letters  patent  upon  a  particular  kind  of  ma- 
cfaioery  has  entered  into  a  combinaMon  with  other  manufacturers  thereof  to  secure 
a  monopoly  in  its  manufacture  and  sale,  and  to  that  end  has  acquired  all  the  rights 
of  other  manufacturers  for  the  exclusive  sale  and  manufacture  of  such  niaehinus 
under  patents,  will  not  entitle  a  stranger  to  the  combination  to  enjoin  the  cor- 
poration from  bringing  any  suits  for  infringement  against  him  or  his  customers. 

In  Equity.  Suit  by  William  Strait  and  others  against  the  National 
Harrow  Company  for  an  injunction  to  restrain  actions  and  suits  for  in- 
fringement of  patents.     On  demurrer  to  the  bill.     Sustained. 

Frederick  GoUin,  for  plaintiffs. 

Edward  H.  Ridey,  for  defendant. 

Wallace,  Circuit  Judge.  This  is  a  suit  wherein  the  relief  demanded 
is  a  permanent  injunction  to  restrain  the  defendant  from  instituting  or 
prosecuting  any  action  in  any  court  of  law  or  equity  against  the  plain- 
tiffs for  the  infringement  of  any  letters  patent  owueil  by  the  <lefendant 
covering  improvements  in  spring-tooth  harrows,  or  from  instituting  or 
prosecuting  any  such  suits  against  any  person  using  the  spring-tooth 
harrows  manufactured  by  the  plaintiffs.  The  defendant  has  deniurruii 
to  the  complaint.  In  substance,  the  complaint  shows  that  the  defendant 
has  entered  into  a  combination  with  various  other  manufacturers  of 
spring-tooth  harrows  for  the  purpose  of  ac<]uiring  a  monopoly  in  this 
country  in  the  manufacture  and  sale  of  the  same,  and,  as  an  incident 
thereto,  has  acquired  all  the  rights  of  the  other  manufacturers  for  the 
exclusive  sale  and  manufacture  of  such  harrows  under  patents,  or  inter- 
ests in  patents,  owned  by  them  respectively.     tSuch  a  combination  may 
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be  an  odious  and  wicked  one,  but  the  proposition  that  the  plaintiffs, 
while  infringing  the  rights  vested  in  the  defendant  under  letters  patent 
of  the  United  States,  is  entitled  to  stop  the  defendant  from  bringing  or 
prosecuting  any  suit  therefor  because  the  defendant  is  an  obnoxious  cor- 
poration, and  is  seeking  to  perpetuate  the  monopoly  which  is  conferred 
upon  it  by  its  title  to  the  letters  patent,  is  a  novel  one,  and  entirely  UO' 
warranted.  The  party  having  such  a  patent  has  n  right  to  bring  suit  on 
it,  not  only  against  a  manufacturer  who  infringes,  but  against  dealers 
and  users  of,  the  patented  article,  if  he  believes  the  patent  is  being  in- 
fringed ;  and  the  motive  which  prompts  him  to  sue  is  not  open  to  judicial 
inquiry,  because,  having  a  legal  right  to  sue,  it  is  immaterial  whethei 
his  motives  are  good,  or  bad,  and  he  is  not  required  to  give  his  reasons 
for  the  attempt  to  assert  his  legal  rights.  "The  exercise  of  the  legal  right 
cannot  be  affected  by  the  motive  which  controls  it."  Kiffv.  Yotimam, 
86  N.  Y.  32y. 

The  complaint  alleges  that  the  plaintiffs,  and  the  other  persons  threat- 
ened with  suit,  do  not  infringe  any  of  the  patents  of  the  defendant;  but, 
as  was  said  by  Mr.  Justice  Hunt,  in  Celluloid  Mannfg  Co.  v.  Qoodyeai 
Dental  Vtdcanite  Co.,  13  Blatchf.  384: 

"To  allow  the  action  is  to  reverse  the  proper  position  of  tlie  parties.  Whtv 
ever  receives  letters  patent  from  the  United  States  received  thereby  a  prima 
facie  right  to  maintain  an  action  against  every  infringer  of  the  right  given 
by  such  letters.  While  it  is  true  that  such  right  is  prima  facte  only,  and 
that  the  holder  must  be  prepared  to  maintain  it  in  the  courts  when  attacked, 
it  is  still  a  right  on  his  part  to  sue  such  alleged  violators.  The  present  action 
would  convert  the  right  to  sue  into  a  liability  to  be  sued,  which  is  quite  a  dif- 
ferent thing.  *  •  *  Tjie  defendant  has  a  right  of  action  against  each 
one  of  these  individuals.  It  has  the  right  to  sue  the  whole  of  them.  It  has 
the  right  to  sue  any  one  of  them,  and  to  allow  the  others  to  go  undisturbed. 
While  it  would  not  be  a  high-minded  theory,  I  know  of  no  principle  that,  a» 
a  matter  of  law,  would  prevent  its  seekuig  the  feeblest  of  them  all, — the  one 
least  able  to  defend  himself, — and  to  make  a  victim  of  him.  If  that  individual 
shall  appear  to  have  infringed  upon  this  defendant's  patents,  he  is  liable  II 
the  damages,  although  he  may  be  poor, — unable  to  defend  himself, — althougl: 
others  may  have  offended  in  a  greater  degree,  and  although  we  may  condemn 
the  spirit  which  selected  him  sia  the  particular  defendant.  On  principle  this 
cannot  be  doubted." 

See,  also,  ylsfeestos  Felling  Co.  v.  Uniled  State*  &  F.  Saiamnnder  Fdting 
Co.,  13  Blatchf.  453;  TiUtiev.  Matthews,  28  Fed.  Rep.  98;  Kelieyv.  Manti- 
facturing  Co. .44  Fed.  Rep.  19;  Chemical  Worksv.  Becker,  11  Blatchf.  552. 

If  the  defendant  had  brought  suit  against  the  plaintiffs  for  some  breach 
of  contract  or  violation  of  its  alleged  rights,  founded  upon  the  combina- 
tion agreement,  then  it  might  become  pertinent  to  inquire  into  the  char- 
acter of  the  combination,  and  ascertain  whether  the  court  would  enforce 
any  rights  growing  out  of  it.  But  in  a  suit  brought  for  the  infringement 
of  a  patent  by  the  owner,  any  such  inquiry,  at  the  behest  of  the  infringer, 
would  be  as  impertinent  as  one  in  res]X)ct  to  the  moral  character  or  ante- 
cedents of  the  plaintiff  in  an  ordinary  suit  for  trespass  upon  his  property. 
Even  a  gambler,  or  the  keeper  of  a  brothel,  cannot  be  deprived  of  his 
property  because  he  is  an  obnoxious  person  or  a  criminal;  and  it  is  no 
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defense  to  the  trespass  upon  it,  unless  it  was  removed  or  destroyed  in 
the  suppression  of  a  nuisance,  that  it  wns  u^ed  ,in  carrying  on  the  un- 
lawful occupation.     F3,y  v.  SttpervUors,  36  N.  Y.  297. 
The  demurrer  is  sustained. 


RouTH  V.  Boyd  et  al. 

(Circuit  Court,  D.  Indiana.    July  11, 1893.) 

No.  8.633. 

I.  PATSSTS  ton  ISTESTIOSS— AMIOSMENT  AND  LiCEKSB. 

letters  patent  were  granted  for  a  new  improvement  in  school  desks.  The  pat- 
entees formed  a  copartnership  for  its  manufacture  and  sale,  which,  becoming  in- 
volved in  debt,  was  dissolved.  The  plant  and  manufactory  were  transferred  to  one 
of  the  firm,  who  agreed  to  carry  on  ths  business  and  pay  olT  the  indebtedness,  and 
relieve  the  other  member  from  all  liability  for  the  firm's  debts.  A  deed  for  the' 
plant  was  executed  by  the  retiring  member  and  placed  in  escrow,  to  be  delivered 
on  the  performance  of  the  condition.  There  was  no  mention  of  the  letters  patent 
in  the  deed  or  agreement.  Held,  that  the  right  to  manufacture  and  sell  the  pat- 
ented improvement  continued  so  long  as  the  condition  was  complied  with,  and  the 
custodian  of  the  deed  had  a  right  to  deliver  it  upon  full  performance  of  the  condi- 
tion. 

3.  Feueral  JruismcTioN— Breach  of  Costuact  as  to  Patents. 

Where  the  right  to  manufacture  and  sell  •  certain  patented  improvement  was 
dependent  on  the  performance  of  a  condition  contained  in  the  agreement  of  trans- 
fer, the  question  of  the  breach  of  the  condition  must  be  flrst  settled  in  favor  of 
plaintiff  before  the  federal  courts  can  have  jurisdiction  of  an  action  to  recover  dam- 
ages for  tlie  unauthorized  manufacture  and  sale  of  the  articles. 

At  T^aw.     Action  by  James  R.  Routh  against  Rader  J.  Boyd  and 
others.     Heard  on  demurrer  to  the  complaint.     Demurrer  sustained. 
Julian  ik  JxUkin,  for  complainant. 
Monlgoiiiery  Mamh&nd  T.  S.  MoUins,  for  defendants. 

Baker,  District  Judge.  The  question  in  this  case  arises  pn  a  de- 
murrer to  each  paragnipli  of  the  compLiint  alleging  that  the  court  has 
no  jurisdiction  of  the  subject-matter.  The  complaint  is  in  two  pana- 
graphs,  which  differ  in  no  important  particular.  The  parties  to  this 
action  reside  in  this  state,  and  the  jurisdiction  of  the  court  depends  on 
the  question  whother  the  cause  of  action  is  one  which  arises  under  the 
constitution  and  laws  of  the  United  States,  or  the  treaties  thereof.  If 
the  action  is  one  to  recover  damages  for  the  unauthorized  manufacture 
and  sale  of  articles  whose  manufacture  and  sale  have  been  secured  to 
the  plaintiff  by  letters  patent,  then  this  court  has  jurisdiction;  otiierwise 
it  has  not.  The  agreement,  which  is  made  a  part  of  each  paragraph  of 
the  complaint,  shows  that  Teal  and  Puterbaugh  were  granted  letters 
patent  for  n  new  and  useful  improvement  in  school  desks;  that  they 
formed  a  copartnership,  erected  a  manufactory,  and  began  to  manufac- 
ture and  sell  the  improvement  in  school  desk?  at  Greenfields  Hancock 
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county,  Ind. ;  that,  after  carrying  on  the  business  for  some  time,  they  be- 
came deeply  involved  in  debt;  that  thereupon  they  dissolved  their  co- 
partnership, and  the  manufactory  and  other  pi-operty,  which  had  been 
used  in  the  business,  were  tmnsferred  to  Puterbaugh;  that  it  was  agreed 
vhat  he  should  carry  on  the  bus^iness  and  pay  off  the  debts  of  the  firm, 
and  release  Teal  from  all  liability  on  account  thereof;  that  to  carry  out 
this  agreement  a  deed  of  convex'ance  of  the  plant  was  executed  by  Teal 
and  wile  to  Puterbaugh,  and  was  placed  in  escrow  with  one  Boyd,  to  • 
be  delivered  by  him  to  Puterbaugh  on  his  performance  of  the  conditions 
contained  in  the  agreement  of  dissolution;  that  Puterbaugh  took  posses- 
sion of  the  manufactory,  and  proceeded  to  carry  on  the  business  for  a 
l>eriod  of  time;  that  the  custodian  of  the  deed  delivered  the  same  to 
Puterbaugh  on  the  assumption  that  he  had  performed  the  conditions 
which  entitled  him  to  the  deed;  that  Puterbaugh  afterwards  conveyed  the 
manufactory  to  the  defendants,  Boyd  and  Hinchnian,  who  for  the  past 
nine  years  have  been  operating  the  factory  and  manufacturing  and  sell- 
ing the  improvement  in  school  desks.  Neither  in  the  agreement  nor  in 
the  deed  is  there  any  mention  of  the  letters  patent;  noris  there,  in  terms, 
any  grant  of  said  letters  patent,  nor  any  license  to  use  the  improvement 
secured  thereby.  Facts  are  stated  in  each  paragraph  of  the  complaint, 
in  various  forms  and  at  great  length,  to  show  that  Puterbaugh  did  not 
perform  his  part  of  the  agreement;  that  he  got  possession  of  the  deetl 
without  right;  and  that,  by  his  fraudulent  and  wrongful  conduct,  he  lost 
whatever  right  had  been  secured  to  him  by  the  contract.  It  is  also  al- 
leged ,  because  there  was  no  reference  to  the  letters  patent  in  the  agree- 
ment or  deed,  that  he  never  acquired  dny  right,  as  against  Teal  or  his 
heirs,  to  manufacture  or  sell  the  patented  iniprovemt>nt  in  school  desks 
without  an  accounting. 

It  is  earnestly  argued,  by  counsel  for  plaintiflf  that  these  facts  show 
that  Puterbaugh  never  acquired  the  right  to  manufacture  or  sell  the 
patented  improvement  in  school  desks,  or,  if  he  did,  that  his  right 
to  do  so  only  continued  so  long  as  he  should  perform  his  part  of  the 
agreement.  Consequently  it  is  insisted  that  he  could  not,  as  against 
Teal  and  his  heirs,  grant  to  the  defendants,  Boyd  and  Hinchman,  the  ex- 
clusive right  to  manufacture  and  sell  the  patented  improvement  in  school 
desks.  AVhen  the  plant  was  turned  over  to  Puterbaugh  ou  the  agree- 
ment that  he  should  carry  it  on  and  pay  off  the  firm  debts,  the  right  to 
manufacture  the  improvement  in  school  desks  passed  to  him  just  as  ef- 
fectually  as  though  secure<l  by  apt  words  of  grant  or  license.  Whoever 
'  grants  a  thing  is  supposed  also  tacitly  to  gnint  that  without  which  the 
grant  itself  would  be  of  no  effect.  Quicuntjne  alu[uis  quid  concedilamcedere 
videtitr  et  id  nine  quo  ren  ipsa  esse  non  jMtuit.  Liford's  Case,  11  Co.  Rep.  52. 
The  law  enters- as  a  silent  factor  into  every  agreement.  Stipulations 
which  the  law  imports  into  a  contract  become  as  effectually  a  part  of  the 
contract  as  though  they  were  expressly  written  therein.  Long  v.  Straus, 
107  Ind.  94,  6  N.  E.  Rep.  123,  and  7  N.  E.  Rep.  763.  In  the  absence 
of  fraud,  accident,  or  mistake,  stipulations  thus  imported  into  a  contract 
cannot  be  varied  by  averment  or  proof.     Snow  v.  Railway  Co.,  109  Ind. 
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422,  9  N.  E.  Rep.  702.     Every  averment  in  the  complaint  variant  from 
the  l^al  effect  of  the  agreement  is  without  force. 

It  follows  that  the  character  of  the  complaint  must  be  determined  from 
the  express  and  implied  stipulations  of  the  contract.  The  agreement 
conveyed  to  Puterbaugh,  by  necessary  implication,  the  right  to  manu- 
facture and  sell  the  patented  improvenjent  in  scliool  desks  so  long  as  he 
complied  with  the  conditions  of  the  contract.  It  also  gave  the  custodian 
of  the  deed  the  right  to  deliver  the  same  to  Puterbaugh  upon  his  per- 
formance of  the  contract.  It  is  shown,  with  great  prolixity  of  averment, 
that  Puterbaugh  failed  to  perform  the  contract,  and  that  his  rights  there- 
under ceased,  and  the  rights  of  Teal  reverted  to  him  or  his  heii-s,  and 
that  the  delivery  of  the  deed  by  Boyd  was  unauthorized  'and  wrongful. 
The  pleader  deduces  as  a  conclusion  from  these  premises  that  the  de- 
fendants, Boyd  and  Hinchman,  are  infringing  the  patent  in  manufactur- 
ing the  patented  improvement  in  school  desks.  But  whether  they  are 
invading  the  rights  of  the  plaintiff  depends  on  the  question  whether  the 
conditions  of  the  agreement  have  been  performed  or  not.  If  Puterbaugh 
or  his  assigns  have  fully  performed  all  the  conditions  of  the  agreement, 
then  they  are  entitled  to  the  deed  for  the  plant,  and  they  have  the  right 
to  manufacture  the  improvement  in  school  desks  in  their  factory.  The 
primary  and  controlling  question  involved  in  each  paragraph  of  the  com- 
plaint is  whether  the  agreement  has  been  performed  or  violated.  If  it 
has  been  performed,  the  plaintiff  has  no  cause  of  action.  If  it  has  been 
violated,  he  has  a  cause  of  action  for  its  breach,  and  may  recover  all 
proximate  damages  arising  therefrom.  Among  the  elements  of  damage 
would  be  that  arising  from  the  unauthorized  manufacture  of  the  pat- 
ented improvement  in  school  desks.  The  cause  of  action  set  out  in  each 
paragraph  of  the  complaint  is  for  the  recovery  of  damages  growing  out 
of  the  breach  of  this  agreement.  What  is  said  about  the  infringement 
of  the  patent  is  incidental,  and  has  no  force  until  the  question  of  the 
breach  of  the  agreement  is  ftrst  settled  in  favor  of  the  plaintiff.  As  each 
paragraph  of  the  complaint  exhibits  a  cause  of  action  for  the  recovery  of 
damages  growing  out  of  the  breach  of  the  agreement,  it  follows  that  the 
court  has  no  jurisdiction  of  the  subject-matter.  The  demurrer  is  sus- 
tained to  each  paragraph  of  the  complaint,  with  leave  to  plaintiff  to 
amend. 
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Masbeth  V.  Palm. 

(Ctrcutt  Cotm,  W.  D.  Penruyloania.    August  19,  tSW.) 
Ko.  16. 

PaTESTS  for  IsVENTIOSP— iNFBITfOEMEST — PACKERS  FOR  OlL  WEt.t.S. 

In  letters  patent  No.  107,4(XI,  ifisaed  September  7,  1875,  to  James  P.  Gordon,  for 
an  improvement  in  packers  for  shutting  off  water  from  oil  wells,  consistinK  of  (1) 
a  tubular  casing,  (2)  an  expansible  paclcer,  and  cone  for  expanding  it,  and  (8)  a 
set  of  Blips  or  wedge  arms,  and  a  wedge  rione  to  force  the  arms  against  the  wall  of 
the  well,  to  form  a  resistance  base  to  the  packer,  so  that  when  the  casing  is  moved 
lengthwise  tjie  oono  within  the  packer  will  expand  it,  the  third  element  is  novel, 
and  is  the  basis  of  the  entire  device,  and  the  patent  is  infringed  by  a  device  making 
use  of  the  same  idea  by  mechanical  equivalents,  their  position  merely  being  re- 
versed, althoueh  in  such  device  the  wedge  arms,  besides  serving  to  place  the 
I»cker  in  position,  as  in  the  combination  patented,  havo  the  additional  fuoution  of 
aiding  in  sustaining  the  casing. 

lu  Equity.     Suit  for  infringement  of  patent.     Heard  on  pleadings 
and  proofs.     Decree  for  complainant. 
W.  Bnkewdl  <fc  Sons,  for  complainant. 
D.  F.  PaUerson,  for  defendant. 
Before  Acheson,  Circuit  Judge,  and  Blffington,  District  Judge. 

BuFFiNGTON,  District  Judge.  This  bill  is  filed  by  Benjamin  Mas- 
setb,  assignee  of  James  P.  Gordon,  against  George  Palm,  for  alleged  in- 
fringement of  patent  No.  167,400,  issued  September  7,  1875,  for  an  im- 
provement in  packers  in  shutting  off  water  from  oil  wells.  In  drilling 
such  wells  veins  of  salt  water  are  met  at  great  depth,  which  must  be  shut 
off,  or  the  well  will  be  ruined.  Before  the  patent  in  suit  this  was  done  by 
running  an  iron  pipe  called  "casing,"  from  the  surface  to  a  point  below 
the  salt-water  vein.  Here  it  rested  on  the  bottom  of  the  well,  and  by 
means  of  a  packer  kept  the  water  out.  «Frora  that  point  a  hole  of 
smaller  diameter  was  drilled,  until  the  oil  was  reached.  Inside  the  cas- 
ing, and  from  its  lower  end  to  the  bottom,  as  well,  was  placed  a  smaller 
string  of  pipe,  called  "  tubing,"  through  which  the  oil  wa^  pumped  to 
the  surface.  As  these  veins  of  salt  water  were  found  at  considerable 
depth,  the  casing  was  a  large  item  of  expense.  To  avoid  this,  Gordon, 
the  patentee,  conceived  the  novel  idea  of  using  only  sufficient  cas- 
ing to  span  the  water  veins,  placing  at  each  end  a  packer,  to  prevent  the 
water  escaping  either  up  or  down;  and  thus  effectually  shut  off  the  wa- 
ter in  a  jacket,  closed  at  both  ends,  and  suspended  and  self-sustaining, 
hundreds  of  feet  below  the  surface.  This  was  called  a  "double  packer." 
The  idea  was  novel,  and  was  a  radical  departure  from  former  methods. 
Being  a  pioneer,  and  not  a  mere  improver,  Gordon's  claims  must  be 
given  a  liberal  construction.  Sewing- Machhie  Go.  v.  Lancaster,  129  U.  S. 
273,  9  Sup.  Ct.  Rep.  299.  Gordons  patent  shows  how  he  accomplished 
this  result: 

"Having  prepared  the  necessary  length  of  casing,  C,  I  screw  onto  the  top 
and  bottom  of  it  the  cones,  C,  C",  both  of  them  having  their  bases  down- 


Digitized  by 


Google 


MASSETH   V.   PALM,  825 

ward,  as  shown.  On  tliese  cones,  which  are  roughened  or  corrugated  to- 
bold  tbem.  I  place  the  leather  packers,  P,  P'.  Above  the  lower  packer  is 
placed  the  open  expansible  ring,  O',  and  above  this  a  loose  ring,  R',  con- 
ical on  its  outer  surface,  and  with  its  base  resting  on  O'.  To  ring,  V,  are 
attHche<l  three  elastic  arms,  which  carry  at  their  lower  ends  the  barbed 
wedges,  W,  which  lie  in  contact  with  the  outer  surface  of  the  conical  ring> 
U.  Their  barbed  teeth  are  cut  so  as  to  offer  no  resistance  while  descend- 
ing the  well,  but  to  oppose  being  drawn  up  by  vcatching  in  its  sides.  The 
rings,  V  and  R,  are  respectively  held  in  place  and  prevented  from  riding 
upon  the  casing  by  the  pins,  pp'.  It  is  clear  that  after  the  casing,  with 
these  attachments  at  its  lower  end,  has  been  lowered  to  a  point  some  dis- 
tance below  the  water  vein,  if  an  attempt  is  made  to  draw  it  up,  the  ring, 
K,  will  drive  apart  the  wedges.  W,  and  canse  them  to  engage  the  sides  of  the 
well,  and.  to  become  (irmly  wedged  in  between  the  well  walls  and  the  loose 
ring,  K',  thereby  stopping  the  upward  movement  of  that  ring  and  of  theex- 
pansible  ring,  O',  below  it.  By  a  continiuition  of  the  upward  draft  thecone, 
C",  is  farther  drawn  up,  and  wedges  the  packer  P',  tightly  between  it  and 
the  wall,  elfectually  packing  the  well  below  the  water  vein,  and  (irmly  fixing 
the  apparatus  in  the  wall." 

Having  solidly  secured  the  packer  and  the  casing  at  the  lower  end, 
he  fixes  the  upper  pjicker  in  place  by  inea:is  which  need  not  be  de- 
tailed, iis  they  are  not  material  to  the  issue.  He  alleges  infringement 
by  Palm  of  .the  third  claini  of  his  patent,  which  is  as  follows: 

"in  combination  with  any  required  length  of  well  casings,  devices  con- 
structed and  operating  substantially  in  the  niauner  hereinbefore  specified,  at- 
tached to  the  upper  and  lower  ends  of  the  same,  whereby  said  casing  may 
be  made  self-sustaining  at  any  desired  point  in  an  oil  or  artesian  well,  and 
have  a  water-tight  packing  inserted  and  fixed  between  its  ends  and  the  well 
walls,  for  the  purpose. of  shutting  off  a  water  course  or  vein,  substantiallj 
in  the  manner  set  forth." 

That  is,  in  the  lower  packer  he  claims  (1)  a  tubular  casing  of  proper 
length  to  span  the  water  veins;  (2)  an  expansible  packer  of  leather,  or 
rubber,  and  a  cone  for  expanding  it;  and  (3)  a  set  of  slips  or  wedge  arms, 
and  a  wedge  cone  to  force  the  arms  against  the  wall,  to  form  a  resist- 
ance base  to  the  packer,  so  that  when  the  casing  is  moved  lengthwise 
the  cone  within  the  packer  will  expand  it.  The  first  and  second  ele- 
ments in  the  combination  were  old,  but  the  third  was  novel,  and  is 
the  basis  element  of  the  entire  device.  Palm  places  liis  slips  or  wedge 
arms  below,  instead  of  above,  the  rubber,  with  a  spring  below  them, 
held  in  place  by  a  wooden  pin.  Above  the  slips  is  a  wedge  cone,  to 
force  the  arms  against  the  wall  when  the  spring  is  released,  and  thus 
form  a  resistance  base  for  the  packer  above  it.  When  the  pin  is  with- 
drawn, and  the  spring  released,  it  forces  the  wedge  arms  upward  on  the 
cone,  by  which  they  are  expanded,  and  become  fixed  in  the  wall  of  the 
well.  The  packer  is  then  let  down  on  the  shoulder  of  the  wedge  cone, 
and  expanded  by  a  cone  IVom  above.  By  certain  means,  not  material 
to  the  i£sue,  an  upper  packer  is  next  put  in  place;  the  wiiole  forming 
a  double  packer. 

From  the  testimony  we  are  satisfied  the  wedge  arms  in  Gordon's  de- 
vice are  simply  used  for  placing  the  packers  in  position.  After  this  is 
doncj  the  expanded  rubbers  alone  sustain  the  casing.     If  possible  tp  do 
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80,  Gordon's  wedge  arms  could  be  taken  from  the  well  after  the  appa- 
ratus is  set  without  afTecting  the  functions  of  the  doable  packer;  but  in 
Palm's  device  the  wedge  arms  do  more.  They  serve  the  purpose  of 
placing  the  packers  in  position,  but  they  also  aid  in  sustaining  the  cas- 
ing afterwards;  a  matter  K)f  no  small  moment  when  the  weight  of  a  long 
string  of  heavy  iron  pipe  is  considered.  In  fact,  the  greater  the  pres- 
sure, the  more  firmlj'  Palm's  wedge  arms  become  imbedded.  That 
Palm's  idea  was  a  most  valuable  one  is  also  shown  by  the  fact  that 
Gordon's  packers  are  now  constructed  on  this  principle  of  using  the 
wedge  arms  for  a  support,  substantially  as  Palm  did.  Conceding  that 
Palm's  improvement  was  a  valuable  one,  it  must  still  be  admitted  be 
makes  use,  by  mechanical  equivalents,  of  Gordon's  device,  and  that  be 
has  borrowed  the  basis  idea  of  the  wedge  arms  and  the  cone  from  that 
source.  This  view  is  strengthened  by  the  fact,  testified  to  by  himself, 
that  he  was  employed  in  making  Gordon  packers.  The  mechanism  of 
Gordon  is  simply  reversed  in  Palm's  device.  In  the  former  the  upper 
sharpened  edges  of  the  cleats  on  the  wetige  arms  and  the  lifting  of  the 
casing  cause  the  wedge  arms  to  catch  the  well  wall,  and  thus  secure  the 
starting  point  in  a  self-supporting  casing,  viz. ,  a  stationary  base;  in  the 
latter,  the  spring  and  gravity,  or  jarring,  cause  the  same  result,  though 
from  an  opposite  starting  point.  In  both ,  increased  pressure  On  the  wedge 
cone  aids  and  finishes  the  work.  That  the  additional  function  of  the 
wedge  arms  helping  sustain  the  casing  appears  in  the  Palm  device  does  not 
make  it  any  less  an  infringement.  It  is  still  Gordon's  device  inverted,  plus 
the  added  function  of  the  sustaining  aid  of  the  wedge  arms.  As  such, 
it  is  our  duty  to  decree  it  an  infringement.  Let  a  decree  be  drawn  ac- 
cordingly. 

AcBEBON,  Circuit  Judge,  concurs. 


American  Tube   &  Iron   Co.    v.  Kentucky  SonrnERN  Oil  &   Gas 

Co.  et  al. 

{Circuit  Court,  D.  Kentucky.    April  19, 1898.) 
No.  6,168. 

1.  MOKTOAOES— FORECLOSOKK— TkUSTEU   AND   BONDnoiJ>ERS. 

When  a  mortgage  is  made  to  a.  trustee  to  secui'e  noupon  bonds,  the  right  to  bring 
suit  of  foreclosure  is  in  the  trustee,  which  right,  however,  is  not  exclusive  of  Uio 
bondholders  unless  made  so  by  the  terms  of  the  deed. 

2.  Same. 

Where  a  trustee  in  a  mortgage  securing  coupon  t)onds  accepts  the  position  of 
trustee  lii  asubsequent  deed  of  general  assignment  made  by  the  mortf^agor  for  the 
benefit  of  all  his  creditors,  which  embra<!C8  the  property  covered  by  the  mort^^age, 
the  respective  interests  to  be  represented  by  the  trustee  under  tb«  deed  'are  con- 
flicting and  antagonistic,  and  such  acceptance  causes  a  forfeiture  of  any  prefereiMie 
the  trustee  might  otherwise  have  bad,  as  against  the  bondholders,  to  briDg  iinlt  to 
foreclose  the  mortgage. 
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•.  Same — Powebs  or  Bon'oholders. 

A  mortgage  made  to  a  trustee  to  secure  coupon  bonds  provided  that,  in  case  of 
Donpayment  of  any  one  of  the  bonds  or  coupons  for  :<U  days  after  maturity  and  pay- 
ment demanded,  it  would  be  lawful  for  one  fifth  or  more  of  the  holders  of  the  booas 
to  cause  the  principal  to  be  at  once  matured,  and  to  call  on  the  trustee  to  fore- 
close the  morigagc.  Held,  that  the  bondholders  alone  xvere  to  exercise  thn  op- 
tion, and  the  trustee  need  not  join  with  them  therein. 

In  Equity.  Bill  by  the  American  Tube  <fe  Iron  Ck)inpany  against  the 
Kentucky  Southern  Oil  &  Gas  Company  and  others  to  foreclose  a  mort- 
gage.    Demurrer  to  the  bill  overruled. 

0tas.  C.  Dickey,  James  S.  Pirtie,  and  Walter  Evaiu,  for  complainant. 

Stone  &  SuddtUlt,  for  defendants. 

Barr,  District  .Judge.  The  counsel  for  defendants  insist  that  their 
demurrer  to  the  biU  should  be  sustained  because,  under  the  mortgage, 
complainant  has  no  right  to  such  a  foreclosure  of  the  mortgage,  but  the 
trustee  must  bring  such  suit.  The  demurrer  is  filed  by  all  of  the  de- 
fendants, and,  while  some  of  these  have  no  interest  in  the  question  pre- 
sented by  counsel  in  support  of  the  demurrer,  others  of  them  have,  and 
it  should  therefore  be  considered.  That  question  is  whether  or  not  the 
complainant,  as  bondholder,  can  sue  for  itself  and  other  bondholders 
who  may  come  in.  This  question  may  be  determined  by  a  reference  to 
the  mortgage  deed.  Where  a  mortgage  is  made  to  a  trustee  to  secure  cou- 
pons bonds  to  be  issued,  the  right  to  foreclose  the  mortgage  is  in  the 
trustee;  but  this  right  to  have  a  foreclosure  is  not  exclusive  of  the  bond- 
holder, unless  made  so  by  the  terms  of  the  mortgage  or  deed  of  trust. 
The  trustee,  however,  has  the  preference  unless  there  is  some  reason  why 
the  bondholders  should  sue  rather  than  the  trustee.  This  mortgage  pro- 
vides that — 

"In  case  (he  said  oil  coitipaiiyshHll  fait  to  pay  any  one  of  said  bonds  for  thirty 
days  after  tlie  same  shall  have  matured  and  its  payment  been  demanded  at 
the  place  of  payment,  or  in  case  tbe  said  oil  company  shall  fail  to  pay  any  one 
of  theconpons  upon  any  of  the  said  bonds  for  thirty  days  after  the  same  shall 
have  matured  and  been  demanded  at  the  place  of  payment,  then  it  shall  be 
lawful  for  the  holder  or  holders  of  one  fifth  or  more  of  said  bonds  to  cause 
the  principal  thereof  to  be  at  once  matured,  and  to  call  upon  tVe  said  trustee 
to  foreclose  this  deed  of  trust  and  have  the  property  sold  by  due  and  proper 
legal  proceedings,  tor  the  benefit  of  the  holders  of  the  said  bonds  and  coupons, 
tirsl,  however,  indemnilylng  the  trustee  for  its  costs  and  expenses  to  be 
hereby  incurred." 

Another  provision  of  the  deed  of  trust  is  that — 

"The  said  trustee  shall  not  be  compelled  to  do  anything  under  this  deed  of 
trust  until  satisfactorily  indemnified  from  all  costs  and  expenses  or  liability 
therefor,  and  shall  not  be  liable  for  any  acts  of  agents  or  servants  employed 
by  it  in  the  necessary  conduct  of  its  trust,  but  shall  only  be  liable  for  its  own 
acta." 

There  is  no  provision  in  this  deed  which  excludes  in  terms  the  bond- 
holders from  foreclosing  this  mortgage,  but  it  is  said  that  the  provision 
in  regard  to  maturing  the  bonds  upon  the  default  of  the  mortgagor  in 
the  payment  of  the  coupons  is  so  connected  that  the  bondholders  cannot 
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mature  the  bonds  and  foreclose  the  mortgage  without  the  aid  of  the 
trustee.  But  it  will  be  observed  that  the  holders  of  one  fifth  of  the 
bonds  are  given  the  right  to  mature  the  bonds  in  certain  events,  and  the 
trustee  has  nothing  to  do  with  this.  It  is  the  exercise  of  their  option, 
and  not  his,  which  matures  the  bonds.  It  is  true  they  maj-  call  upon 
the  trustee  to  foreclose  the  deed  of  trust,  and  this  privilege  is  connected 
with  the  other  by  the  conjunction  "and,"  but  I  apprehend  the  bonds 
would  still  be  matured  if  there  was  no  trustee  to  call  upon,  or  if  the 
trustee  should  refuse  to  bring  suit  to  foreclose.  These  provisions  of  the 
deed  do  not,  we  think,  give  the  trustee  the  exclusive  right  to  foreclose 
the  mortgage,  but  do  show  that  the  parties  contemplated  the  foreclosure 
to  be  by  the  trustee.  These  provisions,  and  others,  should  give  the 
trustee  the  preference  as  between  it  and  the  bondholders  in-  foreclosing 
the  mortgage,  unless  there  is  some  reason  why  the  trustee  should  not 
have  such  preference. 

This  brings  us  to  consider  whether  the  allegations  of  the  complain- 
ant's  bill  should,  if  true,  deprive  the  Gennania  Trust  «fe  Vault  Company 
of  the  preference  in  bringing  a  foreclosure  suit  in  this  case.  The  bill 
aUeges  that  the  mortgagor  is  insolvent,  and  has  made  to  said  company 
a  general  assignment  for  the  benefit  of  all  of  its  creditors,  of  all  its  prop- 
erty, including  the  property  covered  by  the  mortgage  to  secure  the 
coupon  bonds,  belonging  to  complainant  and  others.  The  deed  of  trust 
to  secure  these  coupon  bonds  does  not  pass  the  legal  title  under  the 
Kentucky  law,  but  the  deed  of  assignment  does  pass  the  legal  title. 
This  latter  deed  does  not  give  the  riglit  to  sell  real  estate  without  the 
concuiTcnce  of  the  grantor,  or  by  a  decree  of  a  court.  This  is  not  be- 
cause the  title  does  not  pass,  but  that  it  is  prohibited  by  a  statute  of  the 
state,  which  has  existed  since  1820.  The  trustee  in  a  dee<l  of  assign- 
ment has  the  legal  title,  and  niay  sell  and  j^ass  title  to  personal  estate 
without  the  concurrence  of  the  grantor  or  an  order  of  court.  Tliis  differ- 
ence as  to  the  title  which  the  Germania  Trust  &  Vault  Company  has 
under  the  first  and  the  second  deed  would  not  make  any  material  differ- 
ence, if  there  is  no  antagonism  in  the  interest  of  the  beneficiaries  under 
the  two  trusts.  The  trustee,  under  the  first  deed,  represents  preferred 
creditors,  and  it  is  the  duty  of  such  trustee  to  sec  that  all  of  the  bonds 
legally  issued  under  this  deed  have  a  preference  over  the  general  creditors 
of  the  mortgagee, — the  oil  comjmny.  It  is  the  duty  of  the  trustee,  un- 
der the  second  trust  deed,  (the  deed  of  general  assignment,)  to  prevent, 
if  it  can  be  legally  done,  the  coupon  bonds  under  the  first  deed  of  trust 
getting  a  preference.  Thus  there  is  an  antagonistic  aiid  coufiicting  in- 
terest to  be  represented  under  these  deeds.  This  conflicting  interest  is 
sufficient  to  deprive  the  trustee,  under  the  first  deed,  of  the  preference 
it  would  otherwise  have,  as  against  some  of  the  bondholders,  in  bring- 
ing a  suit  to  foreclose  the  mortgage. 

The  preference  in  favor  of  a  trustee,  in  the  absence  of  a  contract  giv- 
ing a  preference,  is  because  the  trustee  is  presumed  to  represent  all  of 
the  bondholders,  and  its  convenience  in  practice;  but,  if  the  trustee  has 
accepted  a  position  antagonistic  to  his  duty  as  such  trustee,  then  he  for- 
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Mis  this  praferenee  as  against  a  bondholder.  It  may  be  the  oomploin- 
aDt  has  some  right  to  come  into  this  court  by  reason  of  its  citizenship, 
but  I  have  not  considered  that  question.  The  d«uurrer  aboold  be  over* 
ruled,  and  it  ia  ao  ordered. 


HnrcHiNson  el  oL  v.  Bluhbkro. 
(Otrevtt  Court,  N.  D.  lUinol*.    June  8,  1891) 

L  Trads-Makkb— Wk4t  vill  bb  Protbctbd — Star. 

The  word  "Star. "  aad  the  symbol  of  •  star,  adopted  and  ased  dorln;  many  Tears 
bj  manufacturers  of  shirts,  walsta,  underwear,  and  furnishing  foods,  to  mark  and 
designate  their  goods,  in  combination  with  the  words  "Star  Shirts,"  and  other 
words  describing  the  articles,  so  that  the  goods  become  well  known  by  snob  mark, 
and  by  the  dealRnation  of  "Star  Goods, "  constitute  a  valid  trade-marlt. 

IL  Same— iNTBISOBKBItT. 

Such  trade-mark  is  infringed  by  marking  similar  goods  with  a  star  and  crescent, 
making  the  star  so  prominent  that  such  goods  may  also  be  designated  as  "Star 
Goods, "  and  purchasers  may  be  readily  deceived  into  the  belief  that  the  goods  were 
made  by  the  proprietors  of  the  trade-mark,  even  though  the  star  so  usM  Is  not  of 
the  color  usually  employed  for  the  trade-mark,  and  is  a  five-pointed  star,  while  that 
in  the  trade-mark  is  uniformly  six-pointed, 
t.  Savb— iMJtmonoN. 

The  fttcts  that  the  Infringer  of  a  trade-mark,  on  being  notified  of  his  Infringe- 
ment, told  his  customers  to  erase  the  trade-marks  from  their  goods,  and  bad  since 
gone  out  of  business,  are  not  ground  for  denying  an  in  junction  to  the  true  owner  of 
the  trade-mark,  where  every  step  of  the  suit  for  an  injunction  and  accounting  has 
been  contested  by  the  infringer,  and  ne  has  put  the  complainants  to  the  expense  fst 
proving  every  fact  necessary  to  establish  their  right  and  bis  infringement. 

In  Equity.  Bill  by  Gardiner  S.  Hutchinson,  Henry  B.  Pierce,  Ira 
Ckde,  and  Thomas  S.  Morison  against  Jacob  J.  Blumbei^  for  infringe- 
ment of  trade-mark,  praying  an  injunction  and  an  accounting.  Decree 
for  complainants. 

B.  F.  yVaiaon  and  Cornelius  V.  Smith,  for  complainants. 

Eliai  C.  Ferguvm,  for  defendant. 

Blodgstt,  District  Judge.  The  complainants  in  this  case,  who  irere 
copartners  doing  business  under  the  style  and  firm  name  of  "Hutchin- 
son, Pierce  &  Co.,"  having  their  principal  place  of  business  in  the  city 
of  New  York,  charge  that  the  firm  of  T.  A.  Morison  &  Hoyt,  in  or  about 
the  year  1859,  was  engaged  in  the  manufacture  of  shirts,  waists,  under- 
wear, and  furnishing  goods,  and,  to  designate  the  goods  of  their  manu- 
facture, adopted  and  employed  as  their  device  and  trade-mark  the  word 
"Star,"  and  with  the  form  and  symbol  of  a  star  to  represent  the  word 
"Star,"  and  also  the  words,  "Star  Shirts,"  and  the  device  or  figure  of  a 
star  in  combination  with  the  words  "  Star  Shirts,"  and  other  words  describ- 
ing the  goods  as  "»  shirt"  and  "♦  waist;"  that  complainants,  through 
a  series  of  mesne  assignments,  have  become  and  now  are  the  successors 
of  said  firm  of  T.  A.  Morison  &  Hoyt,  and  have  also  become  the  owners 
of  said  trade-mark,  and  of  the  exclusive  right  to  use  the  same;  that  the 
goods  manufactured  by  complainants  and  their  predecessors  have  been 
extensively  sold,  and  have  become  well  known  by  said  trade-mark  and 
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the  deaignation  of  "Star  Goods,"  and  that  said  goods  so  desiguated  by 
said  trade-mark  have  a  wide  and  high  reputation  for  excellence,^and  are 
much  sought  after  in  the  trade;  that  defendant  is  engaged  in  the  manufac- 
ture and  sale  of  shirts,  waists,  underwear,  and  furnishings,  substantially 
like  those  nianulnctured  and  sold  by  complainants,  and  greatly  resem- 
bling the  same,  and  has  marked  and  identified  said  goods  by  a  star,  sym- 
bol, or  device  like  that  used  by  complainants,  and  that  the  use  of  such 
symbol  on  the  goods  of  defendant  has  the  effect  of  causing  purchasers 
and  users  of  such  gotnls  to  believe  that  they  aro  purchasing  and  using 
goods  manufactured  by  complainants;  that  defendant  marks  and  des- 
ignates his  goods  with  the  word  "Star,"  and  sjmbol  of  a  star  and 
crescent,  and  so  marks  the  packages  and  boxes  containing  said  goods, 
making  the  star  so  prominent  and  conspicuous  as  to  attract  attention, 
and  deceive  purchasers  in  the  belief  that  the  goods  so  made  by  defend- 
ant are  the  "Star  Goods"  of  complainants,  thereby  deceiving  the  public, 
and  greatly  wronging  and  injuring  the  complainants.  The  answer  de- 
nies the  complainants'  right  to  the  use  of  the  star  as  a  trade-mark,  and 
also  denies  infringement. 

The  proof  shows  conclusively  that  the  firm  of  T.  A."Mori8on  &  Hoyt 
adopted  the  star  both  in  Tvord  and  symbol  as  their  trade-mark  as  early 
as  1859,  and  that  the  business  of  said  firm  has  passed  by  transfer  through 
a  number  of  succeeding  firms  until  about  1883  it  came  to  the  complain- 
ants ns  the  successors  of  the  firm  in  a  direct  line  from  said  T.  A.  Mori- 
.son  &  Hoyt,  and  that  the  star  tradie-mark  has  been  used  by  the  said  firm 
of  T.  A.  Morison  &  Hoyt  and  its  successors,  and  is  now  used  by  com- 
plainants upon  the  same  kind  and  class  of  goods  as  that  to  which  it  was 
applied  by  the  original  firm  which  first  devised  and  adopted  it.  It  may 
also  be  taken  as  abundantly  proven,  if  not  conceded  upon  hearing,  that  the 
defendant,  for  a  year  or  more  before  the  commencement  of  this  snit, 
had  made  and  sold  shirts,  waists,  and  underwear  upon  which  he  had 
placed  a  star  and  crescent,  but  such  prominence  had  been  given  to  the 
star,  both  in  word  and  symbol,  in  the  marking  of  the  defendant's  goods 
and  packages,  as  to  readily  deceive  inexperienced  persons,  purchasers, 
and  users  into  the  belief  that  thej'  were  obtaining  the  genuine  and  well- 
known  "J?  tar  Goods"  of  the  complainants. 

It  is  contended  on  the  part  of  the  defendant  that,  as  he  has  combined 
flic  figure  of  a  crescent  with  a  star  in  marking  his  goods,  there  is  no  in- 
fringement. But  I  have  no  doubt,  from  the  proof  in  the  case,  that  the 
defendant  does  by  the  use  of  the  star  in  his  mark,  although  combined 
with  a  crescent,  infringe  upon  the  complainants'  rights,  because,  as  is 
charged  in  the  bill  and  as  the  proof  shows,  he  makes  the  star  so  promi- 
nent a  feature  in  the  mark  as  to  enable  him,  or  those  dealing  in  his 
goods,  to  impose  them  upon  the  inexperienced  and  unwary  as  "Star 
(jJoods," — the  use  of  the  word  and  symbol  "Star"  giving  a  color  of  right 
to  designate  the  defendant's  goods  as  "Star<3oods,"  by  whi«h  complain- 
ants' goods  have  come  to  be  widely  and  fhvorably  known. 

It  is  also  contended  on  the  part  of  the  defendant  that  complainants  are 
only  entitled  to  the  use  of  a  red  star,  because  the  proof  shows  that  com- 
plainants' goods  were  mainly  marked  with  a  red  star,  or  the  star  vtaa  ira- 
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pressed  in  red  color  upon  complainants'  goods.  Bat  the  complainants 
have  not  confined  themselves,  as  the  proof  shows,  exclusively  to  the  use 
of  a  red  star,  but  have  designated  their  goods  so  that  they  became  known 
to  the  trade  as  "Star  Groods"  without  refereuce  to  the  color;  hence  I 
think  there  is  no  force  in  this  position  on  the  part  of  the  defendant. 
The  defendant  also  contends  that  he  has  not  inMnged,  because  he  has  used 
a  five-pointed  star,  while  the  complainants'  star  has  been  usually  and 
uniformly  a  six-pointed  star.  There  is  no  force  in  this  objection,  be- 
cause no  purchaser  would  be  expected  to  stop  and  count  the  points  upon 
a  star  in  order  to  determine  whether  they  were  the  goods  of  the  com- 
plainants or  not.  It  is  enough  that  the  goods  are  marked  witli  a  star, 
and  are  known  or  called  by  the  designation  of  "Star  Goods." 

It  is  also  further  urged  in  behalf  of  the  defendant  that,  on  being  noti- 
fied by  the  complainants  that  he  was  infringing  their  trade-mark,  he 
gave  notice  to  persons  to  whom  he  had  sold  star  and  crescent  goods  to 
erase  the  star  from  the  marks  upon  the  goods,  and  that  he  has  since 
gone  out  of  business,  and  therefore  no  decree  for  any  injunction  should 
be  awarded  against  him.  If  the  proof  had  shown  that  the  defendant,  at 
once,  on  being  notified  of  his  infringement,  had,  in  good  faith,  aban- 
doned the  use  of  complainants'  trade-mark,  his  conduct  in  that  respect 
might  be  considered  by  the  court  in  fixing  the  terms  of  the  decree.  But 
the  record  shows  that  the  defendant  has  contested  every  step  of  the 
case.  He  has  put  the  complainants  to  the  expense  of  proving  every 
fact  necessary  to  establish  their  right  to  the  use  of  the  trade-mark  in 
question,  and  also  the  fact  of  his  (defendant's)  infringement,  and  even, 
only  a  very  few  days  before  the  case  was  brought  on  for  final  hearing, 
put  in  additional  proof  upon  the  point  of  complainants'  right  to  the  use 
of  the  word  and  symbol  "Star."  As  I  have  already  said,  the  defend- 
ant's trade  mark  shows  the  star  as  the  prominent  feature,  although  there 
is  a  crescent  alongside  the  star.  He  prints  the  word  "  Trade-Mark  "  in 
the  same  relation  to  the  star  as  it  is  printed  and  shown  in  the  complain- 
ants' mark,  and  locates  his  mark  in  the  same  place  npon  the  garment. 
These  facts  show,  I  think,  most  manifestly  a  clear  intention  npon  the 
part  of  the  defendant  to  avail  himself  of  the  celebrity  of  the  complain- 
ants' gootls  fur  the  purpose  of  making  a  market  for  his  own.  It  is  very 
evident,  I  think,  that  any  person  disposed  to  take  advantjige  of  a  cuk- 
tomer,  having  the  defendant's  goods  in  his  store,  could,  on  inquiry  be- 
ing made  for  "Star  Goods,"  which  is  the  common  designation  of  com- 
plainants' goods,  or  "Star  Shirt,"  or  "Stdr  Waist,"  or  "Star  Underwear," 
hand  to  the  customer  defendant's  goods,  and  .say,  "These  are  the  'Star 
Goods,'  are  known  as  such,"  and  impose  on  a  customer  by  reason  of  this 
trade-mark,  the  presence  of  the  crescent  cutting  no  special  figure  in  the 
purchaser's  mind.  Very  many  cases  have  been  decided  by  the  courts 
where  analogous  questions  have  arisen,  such  as  that  the  use  of  the 
words  "  Perry  Davis'  Vegetable  Pain  Killer"  is  an  infringement  upon  the 
trade-mark  of  "Perry  Davis'  Pain  Killer,"  (Dnvis  v.  KcndaU,  2  Pv.  1. 
•566;)  "Charter  Oak  "  and  a  sprig  of  oak  leaves,  and  "  Charter  Oak," 
omitting  the  sprig  of  oak  leaves,  {FiUey  v.  Fhssctt,  44  Mo.  173;)  "The 
Hero"  and  "The  Heroine,"  {Rowley  v.  Houghton,  2  Brewst.  303;  "Ris- 


Digitized  by 


Google 


832  VZDKBAL  BSPORTEB,  VoL  S^. 

ing  Sun  Stove  Polish"  and  "Rising  Moon  Stove  Polish,"  (Mom 
V.  WorreU,  9  Amer.  Law  Rev.  368;)  "Apollinaris  Water"  and  "Lon- 
don Apoliinaris  Water,"  in  di£ferent  kinds  of  bottles  and  different 
kinds  of  labels,  iApolUnaris  Co.  v.  A'omsA,  33  Law  T.  [N.  S.]  242.) 
In  Amoskeag  Mamufg  Co.  v.  Sptar^  2  Sandf.  608,  it  was  said: 
"An  injunotion  ought  to  be  granted  whenever  the  design  of  a  person  who 
imitates  a  trade-mark,  be  hia  design  apparent  or  proved,  is  to  impose  his  own 
goods  upon  the  public  as  those  of  the  owner  of  the  mark,  and  the  Imitation 
is  such  that  the  success  of  the  design  is  a  probable,  or  even  possible,  conse- 
quence. " 

A  decree  may  be  prepared  finding  that  the  complainants  have  a  valid 
trade-mark  as  alleged  in  their  bill,  and  that  defendant  has  infringed  the 
same,  and  for  an  accounting. 


HoTCHiNsoN  A  <d.  V.  Covert. 

(Ctrcirft  Court,  N.  D.  Illinoit.    Jane  8, 1893.) 

Tbade-Mabks — Infrixoement. 

A  irade-mark  consisting  of  the  word  "Star"  and  the  symbol  of  a  atar,  marked 
npon  shirts  and  like  articles,  in  connection  with  the  words  "Star  Shirts,  "  and  other 
words  doacribing  the  articles,  by  the  use  of  which  mark  the  goods  have  becoma 
well  and  favorably  known  as  "Star  Goods,"  is  infringed  by  the  use  of  the  words 
"Lone  Star"  and  the  symbol  of  a  single  star  on  similar  goods,  whereby  such  goods 
may  be  sold  as  "Star  Goods, "  and  purchasers  may  be  deceived  into  the  belief  that 
the  goods  are  those  made  by  the  proprietors  of  the  trade-mark. 

In  Equity.  Bill  by  Gardiner  S.  Hutchinson,  Henry  B.  Pierce,  Ira 
Cole,  and  Thomas  S.  Morison  against  George  H.  Covert  for  infringement 
of  trade-mark,  praying  an  injunction  and  accounting.  Decree  for  com- 
plainants. 

B.  F.  Watson  and  Comeliru  V.  Smith,  for  complainants. 

Hojhamer  &  Zeider,  for  defendant. 

Blodgett,  District  Judge.  This  case  involves  the  alleged  infringe- 
ment of  complainants'  star  trade-mark,  the  origin  and  title  to  which  are 
set  out  in  the  bill  substantially  as  in  the  preceding  case  of  Same  Complain- 
anta  v.  Blumherg,  51  Fed.  Rep.  829.  The  infringement  charged  against 
defendant  consists  in  the  use  of  the  words  "  Lone  Star,"  and  syml>ol  of  a 
single  star  on  shirts  and  underwear  made  or  sold  by  defendant.  I  am 
of  opinion  that  the  prefix  of  the  word  "Lone"  to  the  word  and  symbol 
"Star"  in  defendant's  trade-mark  is  an  infringement  of  the  complainants' 
star  trade-mark,  as  applied  to  shirts,  underwear,  etc.  It  is  a  mark  and 
designation  of  defendant's  goods  which  may  give  color  to  the  assumed 
right  to  sell  defendant's  goods  as  "Star  Shirts,"  "Star  Underwear,"  "Star 
Goods,"  etc.,  and  thereby  deceive  purchasers  and  users  into  the  belief 
that  they  are  buying  the  genuine  complainants'  goods.  A  decree  for  an 
injunction  and  accounting  may  be  entered. 
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CirY  or  New  Okleans  v.  Paine.. 

(Cireuit  Cvurt  of  ApptaH,  Fifth  CireuU.    June  30, 1803.) 

No.  S3. 

Public  Lasids— Slrvets— AtrrHoniTT  or  Land  Officb. 

A  surveyor,  acting  under  special  instructions  based  upon  an  opinion  of  the  sec- 
retary of  the  interior,  surveyed  an  old  Spanish  grant,  and  reported  the  saftia  to  the 
surveyor  general.  Protests  were  filed  against  the  survey;  but  the  surveyor  gen- 
eral approved  the  same,  and  forwarded  it,  together  with  the  protestsand  evidence, 
to  the  commissioner  of  the  general  land  office.  The  latter  accepted  the  survey  in 
part,  but  reserved  the  remainder  for  further  consideration,  meantime  directing 
the  surveyor  general  to  withhold  the  filing  of  the  triplicate  plats  from  the  locu 
land  office.  The  matter  was  then  referred  to.the  secretary  of  the  interior,  who  held 
that  the  survey  did  not  comply  with  the  decision  of  his  predecessor,  and  directed  a 
new  survey.  Held,  that  the  action  of  the  surveyor  general  and  the  commissioner 
did  not  exhaust  the  authority'  of  the  land  department,  but  that  the  matter  was  still 
lawfully  pending  therein,  and  the  courts,  therefore,  had  no  authority  to  enjoin  the 
obliteration  of  the  old  survey  or  the  making  of  the  new  one.  4U  Fed,  Rep.  lit,  af- 
firmed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Kistern 
District  of  Ixjuisiana. 

In  Equity.  Bill  by  the  city  of  New  Orleans  against  Ruffin  B.  Paine, 
a  deputy  surveyor,  to  enjoin  the  obliteration  of  an  old  survey  and  the 
making  of  a  new  one  directed  by  the  secretary  of  the  interior.  An  in- 
junction was  denied  and  a  temporary  restraining  order  dissolved.  49 
Fed.  Rep.  12.     Complainant  appeals.     Affirmed. 

J.  L.  Bradfwd,  for  a])pellant. 

Wm.  Grant,  for  appellee. 

Before  Pardee  and  McCokmick,  Circuit  Judges,  and  Locke,  District 
Judge. 

McCoRMicK,  Circuit  Judge.  The  appellant  is  the  owner  of  certain  lands 
on  the  left  bank  of  the  Mississippi  river,  abou  t  -50  miles  above  New  Orleans, 
embraced  in  a  grant  made  by  the  French  authorities  on  the  3d  of  April, 
1769,  to  one  Dupard.  The  land  was  described  in  the  grant  as  having  "30 
arpens  of  front  to  the  river,  upon  the  whole  depth  which  shall  be  found  unto 
Lake  Maurepas."  The  front  of  the  grant  was  increased  to  40  arpens, 
which  is  accounted  for  by  the  action  of  the  river  increasing  the  arc  of 
the  bend.  The  authorities  of  the  land  department  have  uniformly  rec- 
ognized the  grant  as  a  completed  grant  of  former  governments;  and  no 
substantial  difficulty  has  been  encountered  in  fixing  its  front  on  the  river, 
and  the  direction  of  its  side  lines,  following  the  rule  that  has  ol)tained 
in  the  survey  of  riparian  grants  in  Louisiana,  that  side  lines  shall  be 
extended  at  right  angles  to  the  general  course  of  the  bank  at  the  points 
from  which  they  depart.  The  front  of  this  grant  being  on  the  convex 
side  of  a  bend  of  the  river,  the  side  lines  rapidly  diverge;  the  course  of 
the  upper  or  western  line  being  N.,  27°  48'  W.,  and  the  course  of  the 
lower  or  eastern  line  being  N.,  17"  10'  E.  But  much  contention  and 
difficulty,  and  diversity  of  views  by  various  officials  of  the  land  depart- 
v.5lF.no.l3 — 53 
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meat,  and  the  successive  owners  of  this  grant,  and  parties  having  rights 
in  the  adjacent  lands,  have  been  experienced  in  fixing  the  depth  of  this 
grant  and  correctly  establishing  its  rear  line. 

Ijike  iMaurepas  is  situated  towards  the  rear  of  this  grant,  but  is  not 
now  inime<liately  in  its  rear,  as  no  extension  of  its  side  lines  would  touch 
or  include  any  part  of  that  lake.  It  seems  to  be  certain  that  the  west- 
orn  shore  of  the  lake  has  receded,  and  the  southern  boundary  extended, 
since  thp  date  of  this  grant.  The  Amite  river,  whose  waters  connect 
with  the  lake,  is  to  the  rear  of  this  grant,  and  the  owner  of  the  grant 
has  claimed  that  the  side  lines  should  be  extende<l  to  that  river;  and 
this  claim  appears  to  have  met  at  oiie  time  the  approval  of  the  surveyor 
general  for  Louisiana,  but  encountered  the  opposition  of  the  state  of 
ieiouisiana,  which  was  iriterested  in  the  question  by  reason  of  the  grant 
to  her  by  act  of  congress  of  the  adjacent  swamp  lands.  Such  has  been 
tlie  controversy  as  to  the  rear  line  of  this  grant  that  it  is  not  seriously 
contended  that  its  correct  location  was  ever  fixed  until  after  a  decision 
made  by  the  secretary  of  tlie  interior  on  the  Glh  of  January,  1888,  in 
which  decision  the  secretarj',  addressing  the  acting  conmiissioner  of  the 
land  office,  announced  his  rulinjr  as  follows: 

"In  this  case  a  line  drawn  tliruugh  the  center  of  the  grant,  from  the  front 
to  the  rear,  terminating  at  the  point  of  intersection  of  a  line  drawn  at  right 
angles  thereto,  so  as  to  touch  the  lowest  point  of  the  southern  shore  of  the 
lake,  would  seem  to  determine  accurately  a  depth  as  far  back  as  j^ike  Maure- 
pas.  It  seems  to  me  that  this  is  the  only  rule  by  which  the  depth  of  this 
grant  can  be  ascertained  in  accordance  with  the  terms  of  the  grant.  lam 
therefore  of  the  opinion  that  the  depth  of  this  grant  only  extends  as  far  back 
as  the  southern  shore  of  Lake  Maurepas,  and  that  the  side  lines  of  the  grant 
should  not  be  extended  further  than  that  depth.  *  *  <•>  Your  decision  is 
reversed,  and  you  will  direct  that  the  survey  of  these  public  lands  (adjacent) 
be  closed  upon  this  grant  in  accordance  with  the  rule  above  stated." 

Thereupon  the  commissioner  of  the  land  office  directed  the  surveyor 
general  to  have  the  survey  made  in  accordance  with  said  decision.  The 
surveyor  general,  in  executing  that  direction,  made  a  contract  with  the 
appellee,  covering  the  work  of  making  the  survey,  and  instructed  said 
deputy,  November  11,  1889,  that — 

"The  back  line  of  the  claims  of  McDonogh  and  Fontenot,  being  the  back 
line  of  the  grant  to  Dupard,  as  restricted  in  depth  by  the  aforesaid  decision, 
you  will  survey  and  locate  in  the  following  manner: 

"You  will  carefully  examine  the  southern  shore  line  of  Lake  Maurepas, 
and  if  entirely  satisfied,  from  reliable  evidence,  such  as  is  contemplated  un- 
der the  head  of  'Private  l^and  Claim  Surveys,'  p.  Ill  of  the  printed  manual, 
or  from  any  other  reliable  proof,  and  yuur  own  examinations,  that  there  has 
been  a  change  in  said  shore  line  since  the  grant  was  made,  viz.,  1769,  you 
will  proceed,  under  such  proof  and  upon  your  own  responsibility,  as  a  sworn 
officer,  to  ascertain  the  position  of  such  shore  line  in  1769,  as  near  as  may  be. 

"And  if  it  cannot  be  thus  ascertained,  to  your  satisfaction,  wliere  it  was, 
so  far  back  as  1769,  you  will  aacertam  where  it  was  at  any  time  since  then, 
if  this  can  be  done  safely  and  satisfactorily. 

"If  you  find  no  reasons  to  think  the  shore  has  changed,  or  if  the  evidence 
resulting  from  your  examinations  and  from  the  utber  evidence  you  may 
obtain  is  not  satisfactory  on  this  point,  or  will  not  enable  you  to  fix  it  in  any 
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other  position  tlian  it  now  occupies,  you  will  conclnde  that  its  position  now 
marks  its  position  in  176'J,  wiien  the  grant  was  made. 

"Having  thus  satisfied  yourself  as  to  the  true  southern  shore  line  of  the 
lake  at  the  date  of  the  grant,  you  will  run  a  blank  compass  line,  without 
marking  or  measuring  the  samt?,  from  the  most  southern  point  of  sucli  shoru 
line,  BO  ascertained,  in  a  west  coume.  to  the  lower  side  line  of  the  Fontenot 
claim,  heretofore  directed  to  be  extended  from  the  south  line  of  T.  10  S.,  U. 
ti  £. :  'you  will  at  such  point  of  intersection  establish  the  lower  back  corner 
of  the  grant  and  of  the  Fontenot  claim.  . 

"From  that  point  you  will  prolong  the  line  west,  marking  and  measuring 
the  same,  to  the  upper  side  line  of  McDunogh,  as  surveyed  by  John  Kap,  e.n- 
tablisbing  a  corner  at  the  intersection  of  the  lower  side  line  of  that  claiu).  and 
taking  connections  with  all  township  ahd  section  lines,  and  establishing  cor- 
ners at  such  intersections." 

On  the  24th  February,  1890,  the  foregoing  instructions  were  thus 
modified: 

"Tlie  secretary  having  held,  u  i  am  now  advised  by  the  commissioner, 
that  such  buck  line  should  not  run  west  from  the  southern  extremity  of  I^ke 
Maurnpas,  but  should  run  therefrom  on  such  a  course  as  will  be  perpendicu- 
lar to  the  axis  of  the  Dupard  grant,  your  former  instructiuus  are  modilied  fa 
follows: 

"Having  satisfied  yourself  of  the  true  position  of  the  lake,  as  directed  in 
your  former  instructions,  you  will  run  the  back  line  therefrom  on  a  compass 
direction  which  will  be  at  right  angies  to  a  line  which  would  run  through 
the  center  of  the  French  grant.  But  this  center  line  or  axis  of  the  grant 
need  not  itself  be  run  on  the  ground,  Its  course  will  be  a  mean  between  the 
courses  of  the  upper  and  lower  side  lines  of  the  grant,  as  heretofore  estab- 
lislied,  and  to  be  established  by  you,  as  heretofore  directed. 

"In  running  such  back  line,  you  will  mark  it,  establish  corners  on  it,  and  ' 
take  connections  of  other  lines  it  may  intersect,  as  heretofore  instructed,  in 
every  respect  as  though  no  other  change  had  been  made  in  your  former  in- 
structions, except  as  to  the  course  of  the  same." 

The  appellee,  as  deputy  surveyor,  having  made  the  survey  under 
these  instructions,'  reported  tlie  same  to  the  surveyor  general's  office, 
showing  that  he  had  thoroughly  examined  the  lake  and  its  shores,  and 
had  taken  the  affidavits  on  the  subject,  of  all  the  old  and  reliable  set- 
tlers he  could  readil}'  find,  which  affidavits  he  made  a  part  of  his  re- 
turns; that  lie  could  form  no  definite  conclusion  from  his  examination 
and  the  estimates  of  the  settlers  as  to  where  the  shore  litie  of  the  lake 
was  at  the  date  of  the  grant;  that  the  only  thing  which  seems  certain  is 
that  it  was  then  a  long  way  from  where  it  now  is.  And  he  further 
says:  • 

"In  flxing  upon  the  distance  of  104.87  chains,  I  have  ta-ied  to  adopt  a  loca- 
tion which  would  probably  give  the  claims  all  the  depth  they  are  entitled  to, 
without  extending  them  so  far  as  some  of  the  evidence  would  require." 

Against  the  adoption  of  this  survey,  Hun.  John  McEnery,  as  agent 
for  the  state  of  Txjuisiana,  and  W.  H.  Rogers,  attorney  general  of  Louisi- 
ana, and  Messrs.  J.  L.  Bradford  and  C.  W.  Holcomb,  attorneys  for  thie 
cities  of  New  Orleans  and  Baltimore,  and  others,  protested.  The  report 
of  the  survey,  with  diagrams,  plats,  transcript  of  the  field  notes,  th* 
affidavits  made  part  of  the  returns,  and  the  protests  above  mentioned. 
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were  all  transmitted  to  the  coniinissioner  of  tbe  land  office  for  his  action 
thereon,  and  on  the  23d  of  January,  1891,  the  commissioner,  in  a  letter 
to  the  surveyor  general,  after  reviewing  the  record,  says: 

"In  view  of  tbe  foi°egoing.  and  of  the  condition  expressed  in  the  contract 
allowing  partial  payments  as  the  survey  progresses,  I  hereby  accept  tbe  sur- 
vey as  far  as  herein  considered;  and  as  the  several  points  of  objection  to  tbe 
acceptance  of  some  of  the  lines  established  in  this  survey,  as  set  forth' in  the 
protests  above  mentioned,  will  necessarily  demand  a  further  consideration  by 
this  office,  you  are  directed  to  witlihold  the  filing  of  the  triplicate  plats  from 
the  local  laud  office  until  you  are  further  advised  in  regard  thereto." 

The  m.itter  was  submitted  to  the  secretary  of  the  interior  for  bis  de- 
cision; and  on  the  14th  of  May,  1891,  the  t'len  acting  secretary  gave 
his  decision,  addressing  the  commissioner  of  the  land  office: 

"Sir:  I  am  in  receipt  of  your  letter  of  March  20,  1891,  calling  attention 
to  the  decision  of  the  department  of  .January  6, 188H,  in  the  case  of  The  State 
of  Louisiana  vs.  John  McDonugh  et  al.,  6  Dec.  Dep.  Int.  473,  asking  for  a 
specific  interpretation  of  said  decision  upon  tbe  following  question:  •  Did  tbe 
aforesaid  decision  Qx  absolutely  the  starting  point  for  the  determination  of 
the  back  line  of  the  McDonogh  and  Fontenot  claims  at  the  most  southern 
point  of  Lake  Maurepas,  as  it  existed  at  the  date  of  the  decision? ' 

"In  the  case  above  referred  to.  the' department  held  that  tbe  depth  of  this 
grant  could  be  ascertained  by  Onding  a  depth  equal  to  or  corresponding  with 
the  depth  of  Lake  Maurepas  from  the  river:  that  is,  by  drawing  a  line 
>  through  the  center  of  the  grant  from  front  to  rear,  terminating  at  the  point 
of  intersection  of  a  line  drawn  at  right  angles  thereto,  so  as  to  touch  the  low- 
est  point  of  the  southern  shore  of  the  lake.' 

"1  find  nothing  in  this  decision  to  indicate  that  it  was  the  intention  of  the 
secretary  to  authorize  an  investigation  as  to  whether  the  shore  of  tbe  lake  had 
been  changed  since  1769,  but,  on  the  contrary,  it  seems  to  be  clearly  indicated 
that  the  southern  shore  of  the  lake,  as  it  now  exists,  should  be  flxed  abso- 
lutely as  the  starting  point  to  determine  the  back  line  of  said  vrant.  You 
.  will  instruct  the  surveyor  general  accordingly." 

The  then  acting  commissioner  of  the  land  office,"  on  the  2l3t  May, 
1891,  sent  his  instructions  to  the  surveyor  genera!,  in  which  he  says: 

"It  is  sufficient  to  state  that  the  inclosed  decision  directs  that  the  sonthem 
shores  of  tbe  lake,  as  it  now  exists,  shall  be  fixed  absolutely  as  the  starting 
point  to  determine  the  back  line  of  Uie  aforesaid  claims.  *  *  *  You  will, 
therefore,  at  your  earliest  convenience,  prepare  a  contract  and  bond,  with 
special  instructions,  for  the  execution  of  the  work  nnd  forward  the  same  to 
this  office  for  examination  and  approval." 

Thereupon  the  surveyor  general  made  a  second  contract  with  appellee 
as  deputy  surveyor,  taking  bond,  as  before,  for  the  survey  and  location 
of  the  back  line  of  tliis  grant,  giving  special  instructions,  in  accordance 
with  the  secretary's  last  ruling  for  the  work,  which  contract,  bond,  and 
special  instructions  were  approved  by  the  commissioner  of  the  land  of- 
fice July  10,  1891.  To  prevent  the  obliterating  of  the  former  survey, 
and  the  making  of  the  new  survey,  contemplated  by  this  second  con- 
tract with,  and  special  instructions  to,  the  appellee  as  deputy  surveyor, 
the  bill  in  this  case  was  exhibited  in  the  circuit  court,  and  a  restraining 
order  granted  as  prayed  for  by  appellant.  The  bill  for  injunction  com- 
ing on  for  hearing  on  the  2d  February,  1892,  the  prayer  for  injunction 
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was  denied,  and  the  restraining  order  that  had  been  issued  dissolved. 
This  action  of  the  circuit  court  being  accepted  as  a  final  decree,  the  ap- 
pellant prayed  for  an  appeal  to  this  court,  which  was  granted  by  the 
circuit  court,  and,  under  rule  93,  the  injunction  as  contained  in  the  re- 
straining order  was  continued  in  force. 

The  appellant  contends  "  that  the  law  did  not  require  the  surveyor 
general,  or  the  coinmisaioner,  to  file  the  approved  plat  of  the  survey  of 
the  Dupard  grant  in  the  local  knd  office,  and  that  therefore  their  with- 
drawing it  from  such  filing  did  not  constitute  a  lawful  retention  by  either 
of  any  control  or  authority  over  the  plat  or  grant,"  and  that  the  courts 
have  jurisdiction  to  review  and  pass  upon  the  subject-matter,  and  to  pro- 
tect the  private  rights  of  appellant  against  misconstruction  of  the  law  by 
the  officers  of  the  land  department;  that  the  first  survej'  made  by  appel- 
lee, under  the  decision  of  the  secretary  of  January  6, 1888,  and  in  com- 
pliance with  the  specia^  instructions  of  the  surveyor  general,  having 
been  approved  by  the  surveyor  general,  separated  appellant's  land,  he'd 
under  a  completed  grant  by  former  governments,  from  the  public  do- 
main, and  exhausted  the  power  of  the  executive  arm  of  the  government 
over  this  grant,  and  that  the  subsequent  action  of  the  secretary  of  the 
interior  transcended  his  authority. 

Counsel  for  appellant  cites  the  case  of  U.  S.  v.  Stone,  9-  Wall.  525, 
and  presses  it  in  his  oral  argument  as  supporting  his  contention.  In 
that  case  it  appears  that  the  land  in  question  had  been  surveyed  for  a 
military  reservation  by  orders  of  the  secretary  of  war  in  1854,  and  the 
survey  had  been  approved  by  the  president.  In  1861  the  secretary  of 
the  interior  ordered  snrvej's  to  be  made  of  the  lands  in  question,  which 
was  done,  "and,  everything  having  gone  through  the  usual  forms,  pat- 
ents passed  the  great  seals,  and  having  been  signed  by  the  president," 
were  duly  delivered  to  the  patentees.  In  1862  the  secretary  of  the 
interior  decided  that  the  patents  had  been  issued  without  legal  au- 
thority, and  he  declared  them  void  and  revoked.  However,  to  proceed 
rightly,  the  United  States  filed  a  bill  in  the  federal  court  for  the  district 
in  which  the  land  was  situated  against  the  holders  of  the  patents,  to 
have  them  judicially  decreed  to  be  null,  and  the  instruments  themselves 
delivered  up  for  cancellation.  The  trial  court  Ejave  the  decree  asked  for, 
and  the  holder  of  the  patent  appealed  to  the  supreme  court.  That 
court  held  that — 

"The  seorptary  of  thp  Intorior.  in  1861.  tr.inscended  his  authority  when  he 
attempted  to  override  the  .icts  of  his  predecessor." 

That— 

"The  patent  Is  but  the  evidence  of  a  grant,  and  the  officer  who  issues  it 
acts  ministerially  and  not  judicially.  But  one  ulHcer  of  the  land  office  is  not 
competent  to  cancel  or  annul  the  act  of  his  predecessor.  That  is  a  judicial 
act,  and  requires  tlie  jadgment  of  a  court." 

This  case,  and  numerous  others  which  the  diligence  of  counsel  has 
presented  to  us,  and  which  have  had  due  consideration,  show  that  when 
the  action  of  the  land  department  is  complete  and  finished  in  any  given 
matter,  when  the  last  act  in  the  series  essential  to  the  transfer  of  title 
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lias  been  performed,  the  power  of  the  executive  department  isexhausted, 
and  private  rights  thereby  conferred  or  evidenced  iujmediateiy  come  un- 
der the  protection  of  the  judicial  department,  aiid  the  courts  then  have 
jurisdiction —  , 

"To  correct  rnistakea,  or  to  relieve  ngainst  frauds  and  ini|>oaitioiis.  and  in 
cases  where  it  is  clear  that  those  officers  [of  Itie  laud  depiirtinent]  have,  by 
mistake  of  the  law,  given  to  one  man  the  land  which,  on  the  undisputed 
tacts,  belonged  to  another,  to  give  appropriate  relief."  Moore  v.  Robbins,  96 
U.  S.  530;  U.  a.  v.  8f:hnrz,  102  U.  S.  378:  Johnson  v.  Totmley,  13  Wall.  72. 

All  these  cases  and  many  others  announce  or  assume  that  while  the 
otiicers  of  the  government  are  in  the  discharge  of  their  duties,  in  dialing 
with  the  question  in  what  manner  a  survey  of  the  public  domain  shall 
be  made,  the  courts  will  not  interfere  by  injunction  or  mandamus.  We 
understand  appellant's  counsel  to  concede  that  the  calls  of  this  grant  as 
set  out  in  the  original  instrument  arc  such  a.s  to  require  tliat  there  should 
be  an  authorized  survey'  to  tix  the  lines  and  separate  the  land  erabrace«l 
in  this  grant  from  the  public  domain,  and  that  the  land  department  was 
the  proper  authority  to  direct  and  approve  such  a  survey;  and  of  this 
we  have  no  doubt.  And  while  the  making  of  stich  survey  was  still  in 
progress  it  remained  subject  to  the  ultimate  control  of  the  secretary  of 
the  interior.  And  it  would  seem  to  result  from  the  very  nature  of  the 
case  that  the  secretary  must  retain  autliority  to  cons'true  any  former  or- 
ders of  his  department  so  far  as  to  determine  whether  the  commissioner 
of  the  land  office  and  the  surveyor  general  and  the  surveyors  in  the  field 
iiave  properly  executed  such  former  ordei-s  until  that  execution  is  com- 
l)leted. 

In  this  ca-^e  the  survey  was  made  and  return  made  of  it  to  the  surveyor 
general's  office  in  New  Orleans.  It  was  made  in  accordance  with  his 
instructions.  He  approved  it,  but,  in  accordance  with  the  usual  mode 
of  procedure,  he  forwarded  the  report  of  the  sur\*ej',  with  his  approval, 
and  with  the  protests  filed  against  it,  to  the  commissioner  of  the  land 
office  for  his  action;  and  the  connni.>-sioner,  approving  only  so  far  as 
disbursements  had  been  made,  reserved  the  question  as  to  the  correct  lo- 
cation of  the  rear  line  of  the  grant  for  further  consideration  and  adnoe. 
.Thereupon  the  matter  was  referred  to  the  secretary,  and  he  was  thus 
called  on  by  the  duties  and  powers  of  his  office  to  construe  the  decision 
of  his  predecessor,  made  6th  January,  18SS.  There  is  nothing  in  that 
decision  to  indicate  that  there  was  present  in  the  secretary's  mind  any 
suggestion  that  the  southern  shore  of  the  lake  had  changed  its  position 
.*iince  tJie  date  of  the  grant.  It  is  therefore  entirely'  silent  on  the  ques- 
tion which  has  so  exercised  the  surveyor  general  and  the  parties  in  in- 
tei'cst  as  to  whether  the  most  southern  point  of  Lake  Maurepas,  tis  it  ex- 
isted at  the  dale  of  the  grant,  or  as  it  existed  at  the  date  of  the  decision, 
or  as  it  should  exist  at  the  time  of  the  survey,  was  to  limit  the  depth  of 
this  grant.  No  such  question  is  referred  to  in  that  decision.  But,  as- 
suming that  the  secretary  must  have  meant  the  most  southern  point  as 
it  existed  at  the  date  of  the  grant,  and  tliat  there  is  evidence  that  the  po- 
sition of  tlie  southern  shore  line  ot  the  lake  has  materially  changed,  and 
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that  its  position  in  1769  might  still  be  ascertained  or  rensonably  ap- 
proximated, still  the  determination  of  this  poiut,  as  it  would  greatly 
affect  the  area  of  the  grant,  would  involve  the  exercise  of  such  responsi- 
ble discretion  as  would  require  that  the  matter  should  proceed  subject 
to  the  ultimate  control  of  tlie  chief  officer  of  the  department.  If  there 
did  not  appear  to  have  been  any  change  in  the  position  of  the  lake,  no 
such  question  could  arise.  If  a  change  appeared  to  have  taken  place, 
and  no  satisfactory  evidence  could  be  obtained  to  fix  its  different  loca- 
tion in  1769.  or  at  any  time  since  that  date,  there  would  seem  to  be  no 
room  for  question  that  its  present  position  must  control.  If,  however, 
the  surveyor  in  the  tield,  on  evidence  which  failed  to  satisfy  his  own 
mind,  adopted  a  conjectural  point,  and  the  surveyor  general  approved 
the  survey  made  on  tiiat  basio  against  the  protest  of  parties  interested, 
the  matter  must  come  in  the  usual  course  of  such  proceedings  to  the 
commissioner  of  the  land  office,  and  from  him  to  the  secretary  of  the  in- 
terior, unless  the  decision,  not  of  the  former  secretary,  for  that  is  silent, 
but  of  the  contract  surveyor  in  the  field,  approved  by  the  surveyor  gen- 
eral, must  in  this  particular  case  be  held  to  be  final  on  the  subject, 
which  we  understand  to  be  the  contention  of  appellant's  counsel. 

But,  with  all  respect,  in  our  opinion  no  sound  reason  or  semblance  of 
authority  has  been  offered  or  has  occurred  to  us  why  in  this  case  the  de- 
cision of  these  suboi-dinate  officers  should  be  final.  When  we  take  into 
view  the  fact  that,  in  one  form  or  another,  this  matter  had  been  pending 
for  nearly  a  century  before  January  6,  1888,  it  must  be  conceded  that 
no  undue  delay  has  been  indulged  since  that  time  in  directing,  consid- 
ering, and  acting  on  the  survey  required  by  the  decision  and  order  of 
the  secretary  of  that  date. 

Whether  the  construction  of  that  order,  ann<>unce<l  by  the  present 
secretary  of  the  interior,  is  in  entire  harmony  with  its  terms  and  effect, 
we  do  not  feel  called  on  by  this  case  to  decide.  We  are  of  opinion  that 
the  matter  of  fixing  the  rear  line  of  this  survey  on  the  ground  was  still, 
and  is  still,  an  unfinished  proceeding,  and  the  proper  subject  for  the 
further  action  of  the  political  department  of  the  government.  It  follows 
that  the  decree  of  the  circuit  court  refusing  the  injunction  must  be  af- 
firmed and  the  restraining  order  dissolved.  Cfragin  v.  PowM,  128  U.  S. 
691,  9  Sup.  Ct.  Rep.  203,  and  cases  and  statutes  cited  in  that  opinion. 

And  it  is  so  ordered. 
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UiriON  Loan  &  Trust  Co.  r.  Southern  California  Motor  Road  Co. 

WircxtU  Court,  S.  D.  California.    September  12, 1893.) 

1.  Corporations— Bonds— PrRCBASE  bt  Dikectors — Estoppel. 

A  person  purchasing  bonds  of  a  corporation  from  its  president  and  one  of  its  di- 
rectors inquired  of  its  vice  president,  secretary,  and  attorney  as  to  tUoir  validity, 
and  was  informed  by  each  that  the  bonds  were'  regularly  issued  ^nd  sold,  and  wero 
valid.  The  books  of  the  corporation  showed  that  the  bonds  were  authorized  to 
be  sold  for  $85,000,  that  such  director's  name  was  entered  as  the  purchaser,  and 
that  he  was  credited  with  that  sum.  Held,  that  the  purchaser  from  the  director 
was  an  innocent  purchaser,  and  the  corporation  was  estopped  to  deny  tbe  Talidity 
of  the  bonds,  as  against  him. 

A  corporation  which,  with  tbe  Icnowledge  and  consent  of  all  its  stoclcholders, 
sells  certain  of  its  bonds  to  its  direotore,  for  less  than  par,  but  for  tbeir  full  actual 
value,  is  estopped  from  questioning  the  validity  of  the  sale,  either  as  against  such 
directors  or  their  assignees. 

5.  Same— Neootiabilitit  of  Bokds. 

In  a  bond  payable  at  ^  fixed  date,  a  provision  that  the  obligor  may,  at  its  option, 

redeem  the  same  before  maturity  at  any  date  when  the  semiannual  interest  is  due, 

does  not  render  the  bond  so  uncertain,  as  to  time  or  amount,  as  to  deprive  it  of  its 

negotiable  Quality,  under  the  provisions  of  Civil  Code  CaL  §S  3087-30S9,  3091,  8098. 

4.  Same — VAi.tWTT  of  Ibsuancb — Cosstitutionai.  Law. 

Const.  Cal.  art.  12,  $  11,  providing  that  the  stock  and  bonded  indebtedness  of  cor- 
porations shall  not  be  "increased"  without  the  consent  of  the  person  holdini^  tbe 
larger  amount  of  the  stock,  does  not  apply  to  the  first  creation  of  bonded  indebt- 
edness. 

6.  Chattel  Moktoaoes—Validitv— Rolling  Stock. 

Under  Civil  Code  Cal.  $  2955,  a  mortgage  of  railroad  rolling  stock  is  a  chattel 
mortgage,  and  is  void  as  against  a  subsequent  attachment,  when  not  executed  and 
recorded  in  the  manner  prescribed,  or  accompanied  by  the  affidavits  of  good  faitli 
required  by  section  2957. 

In  Equity.  Suit  by  the  Union  Jjoan  &  Trust  Company  against  the 
Southern  California  Motor  Road  Company  to  foreclose  a  mortgage.  De- 
cree of  foreclosure  and  sale. 

For  prior  reports,  see  49  Fed.  Rep.  267,  and  51  Fed.  Rep.  106. 

Bruneon,  Wileon  &  Lavime,  for  complainant. 

ir.  P.  Gardiner,  for  intervener  A.  S.  Garretson. 

R.  E.  Houghton  and  C.  JV.  Fox,  for  defendant  Southern  Californif. 
Motor  R.  Co. 

W.  J.  Curtis  and  Cluipman  <fc  Hendrkk,  for  First  Nat.  Bank  of  Sau 
Bernardino. 

Frank  F.  Oster,  for  defendant  W.  S.  Hooper. 

Byrmi  Waters,  for  defendant  D.  S.  Dorn. 

Charles  D.  Houghtmi,  for  Mary  A.  Franklin, 

Curtis,  Oster  <t  Curtis,  for  San  Bernardino  Nat.  Bank.  , 

Ross,  District  Judge.  If  the  evidence  now  presented  in  this  case  ^as 
the  same  as  that  before  the  court  at  the  time  of  the  former  decision 
herein,  the  conclusion  of  the  court  would  be  the  same;  for  I  am  satis. 
tied  that  the  decision  then  rendered,  upon  the  facts  as  then  made  to  ap- 
])ear,  was  in  all  things  correct.  After  that  decision  was  announced,  the 
court,  for  good  cause  shown,  opened  the  case  for  further  proofs.  The 
pleadings  were  amended,  and  the  evidence  taken  de  novo,  upon  which 
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the  case  has  been  again  argued  and  submitted.  The  present  remrd 
makes  manifest  the  lact  that  the  case  was  not  at  first  well  tried,  and 
that  the  evidence  then  taken  did  not  disclose  the  full  and  trUe  facts  of 
the  case.  It  is,  of  course,  upon  the  record  as  now  presented  that  the 
court  must  base  its  present  decision. 

The  suit  is  one  in  equity,  brought  to  foreclose  a  mortgage  executed 
by  the  defendant  motor  road  company  to  the  complainant,  as  trustee, 
to  secure  the  payment  of  300  of  its  bonds,  each  for  the  sum  of  $1 ,000, 
with  interest.  The  case  shows  that  before  the  organization  of  the  motor 
company  one  R.  W.  Button  was  the  owner  of  certain  franchises  and 
rights  of  way  for,  and  was  engaged  in  the  construction  of,  a  motor  road 
from  the  city  of  San  Bernardino  to  the  town  of  Colton,  in  San  Beraar- 
dino  county.  He  had  the  road  partly  built,  and,  in  connection  with  it, 
a  street  railroad  line  in  the  city  of  San  Bernardino.  Some  or  all  of  thci 
jjarties  to  the  arrangement  next  mentioned  were  desirous  of  securing  an 
extension. of  the  road  to  Riverside,  with  the  view,  mainly,  of  increasing 
the  value  of  lands  in  which  they  were  interested.  Negotiations  between 
them  and  Button  resulted  in  an  agreement  by  which  a  corporation 
should  be  formed  with  a  capital  stock  of  10,000  shares,  of  the  par  value 
of  $100  each,  to  acquire  the  property  from  Button,  and  to  extend  the 
road  to  Riverside;  Button  to  receive  for  his  plant  .5,000  of  the  shares, 
and  to  sell  3,000  of  them  at  an  agreed  price  to  the  following  named  par- 
ties, and  in  the  following  proportions:  To  George  L.  Joy,  500  shares;. 
to  R.  B.  Taylor,  1,000  shares;  to  Samuel  Merrill,  500  shares;  and  to 
John  A.  Merrill,  G.  W.  Kanavel,  A.  H.  Naftzger,  and  John  J.  Hewitt^ 
250  shares  each.  Accordingly,  the  defendant  motor  road  company  was 
incorporated  under  the  laws  of  the  state  of  California,  with  a  capital 
stock  of  10,000  shares,  of  the  par  value  of  $100  each,  by  Samuel  Mer- 
rill, R.  W.  Button,  John  J.  Hewitt,  A.  H.  Naftzger,  G.  W.  Kanavel, 
George  L.  Joy,  R.  B.  Taylor,  John  A.  Merrill,  H.  C.  Rolfe,  and  E.  W. 
Freeman;  and  to  this  corporation  the  Button  franchises  and  plant  were 
sold  and  conveyed,  he  receiving  in  consideration  thereof  5,000  shares 
of  the  stock  of  the  corporation,  3,000  of  which  he  transferred  to  Joy, 
Taylor,  Kanavel,  Naftzger,  Hewitt,  and  Samuel  and  John  A.  Merrill  in 
the  proportions  above  stated;  and  he  conveyed  to  H.  C.  Rolfe  100  of 
his  remaining  shares,  in  consideration  of  legal  services,  and  to  E.  \V. 
Freeman  60  shares.  The  board  of  directors  of  the  corporation  then  con- 
sisted of  Samuel  Merrill,  H.  C.  Rolfe,  John  J.  Hewitt,  G.  W.  Kanavel, 
Geofge  L.  Joy,  John  A.  Merrill,  and  R.  VV.  Button;  Samuel  Merrill 
being  president.  In  February,  1888,  Taylor  took  the  place  of  Joy  on 
the  board  of  directors,  and  succeeded  Merrill  as  president.  In  addition 
to  the  5,000  shares  of  stock  thus  issued  to  Button  for  his  property  in- 
terests, and  so  distributed,  there  were  600  shares  subscribed,  the  stock 
for  which  was  not  then  issued,  but  upon  which  there  was  paid  $80,000. 
The  road  was  but  a  skeleton,  and  was  but  partly  built.  To  build,  ex- 
tend, and  equip  it  required  money,  and  how  to  obtain  the  nioney  was 
the  question.  The  evidence  shows  that  all  of  the  stock  then  subscribed 
or  issued  was  held  by  Taylor,  Button,  Hewitt,  Kanavel,  Rolfe,  Free- 
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nian,  Joy,  Naftzger,  and  Sama«l  and  John  A.  Merrill.  In  this  condi- 
tion of  affairs  a  meeting  of  the  board  of  directors  of  the  corporation  was 
held  on  the  18th  day  of  January,  1888,  at  which  was  presented  the 
written  consent  and  request  of  the  holders  of  more  than  two  thirds  of 
the  stock  of  the  corporation  "  that  the  board  of  directors  of  said  corpo- 
ration borrow  $300,000,  in  such  manner  as  may  seem  to  them  Ukt, 
giving  such  first  mortgage  security  bonds  or  other  security  or  evidences 
of  debt  as  they  may  deem  proper."  Tlie  stockholders  signing  this 
consent  and  request  were  R.  B.  Taylor,  H.  C.  Uolfe,  Samuel  Merrill, 
John  A.  Merrill,  R.  W.  Button,  and  E.  W.  Freeman.  Accordingly, 
the  board  at  the  same  session  adopted  what  is  designated  in  its  min- 
utes as  "  Order  No.  36,"  and  which  is  as  follows: 

"Whereas,  it  is  desirous  for  this  company  to  secure  a  loan  of  $800,000  for 
Uie  purpose  of  extending  and  more  fully  equipping  its  present  road,  be  it  or- 
dered that  the  board  of  directors  hereby  authorize  its  president  and  secretary 
to  secure  a  loan  for  the  benefit  of  this  company  of  the  sum  of  $300,000,  in 
the  following  manner:  To  issue  in  dup  form  300  bonds,  with  interest  cou- 
pons, which  shall  be  of  the  denomination  of  $1,000  each,  numbered,  re- 
spectively, from  number  one  to  number  three  hundred,  inclusive.  Such 
bonds  and  coupons  shall  be  substantially  in  the  following  form:  [Setting 
forth  the  form  of  the  bonds  and  cou(ons.]  And  it  is  further  ordered  that 
said  bonds  are  to  be  secured  by  a  first  mortgage  or  deed  of  trust  on  the  prop- 
erty of  the  said  company,  substantially  as  enumerated  in  the  above  bonds, 
with  the  usual  covenants  and  agreements  to  fully  secure  the  payment  of  said 
bonds,  and  to  be  executed  under  the  corporate  seal  of  this  company ;  and  the 
president  and  secretary  are  hereby  authorized  to  sign  such  first  mortgage  or 
deed  of  trust  to  the  Union  Loan  &  Trust  C'ouipany  of  Sioux  City,  in  the 
state  of  Iowa,  as  trustee  for  the  holders  and  owners  of  the  bonds  secured 
thereby.    *    *    *" 

AH  of  the  directors  of  the  corporation,  then  consisting  of  Samuel 
MeiTill,  J.  J.  Hewitt,  John  A.  Merrill,  G.  W.  Kauavel,  R.  B.  Taylor, 
R.  W.  Button,  and  H.  C.  Rolfe,  were  present  and  voted  for  this  or- 
dfer.  The  next  day,  to  wit,  January  19,  1888,  the  board  of  directors 
again  met,  at  which  five  of  the  seven  directors  were  present,  namely, 
R.  B.  Taylor,  K.  W.  Button,  John  A.  Merrill,  H.  C.  Rolfe,  and  Samuel 
Merrill;  and  at  this  meeting  there  was  adopted,  unanimously,  what  is 
designated  as  "  Order  No.  39,"  which  is  as  follows: 

"Be  it  ordered  that  this  company  place  one  thousand  shares  of  the  capital 
stock,  and  one  hundred  of  its  bonds  of  the  denomination  of  one  thousand 
dollars  each,  numbered  from  one  to  one  humlred,  both  inclusive,  in  the 
liands  of  George  L,  Joy,  who  is  liereby  appointed  trustee  of  this  company  for 
the  selling  of  said  stock  and  bonds,  and  he  is  hereby  authorized  to  sell  all  or 
so  much  thereof  as  may  be  necessary  to  procure  one  hundred  thousand  dollars 
in  cash;  and  the  president  and  secretary  are  hei'eby  authorized  to  issue  such 
stock  and  bonds,  and  deliver  the  same  to  George  L.  Joy  tis  such  trustee." 

While  the  end  sought,  namely,  th«  securing  of  money  for  the  use  of 
the  corporation,  was  the  same,  it  will  be  observed  tliat  here  was  a  de- 
parture on  the  part  of  the  board  of  directors  from  the  method  proposed 
in  the  written  consent  to  the  issuance  of  bonds,  and  from  that  declared 
in  the  previous  order  of  the  board  directing  their  issue.     But  the  stock- 
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holders  remained  the  same,  to  wit,  the  ten  already  named,  five  of  whom' 
voted  AS  directors  for  the  resolution  to  sell.  Four  others,  Freeman,  Joy,' 
Naftzger,  and  Kapavel.  testify  that  they  knew  of  and  approved  of  it, 
and  the  remaining  stockholder,  Hewitt,  bought  bonds  vmder  the  resolu- 
tion. The  evidence  cicirlj'  shows  that  the  neetled  money  could  not  be 
borrowed  upon  the  bonds  secured  by  mortgage  or  trust  deed  on  the  com- 
pany's proi^rty;  that  neither  the  bonds  nor  stock,  nor  both  together, 
were  salable  in  the  market  upon  the  terms  proposed,  nor  upon  any  terms; 
and  that,  if  the  road  was  tf)  be  built,  extended,  and  equipped  at  all,  it 
was  to  be  done  by  money  furnished  in  some  way  by  those  directly  inter- 
ested in  it.  Joy  sought  to  sell  the  bonds  and  stock  directed  to  be  sold 
by  the  resolution  of  January  19.  1888,  but  it  was  not  easy  to  be  done. 
None  of  the  stockholders  wanted  to  buy,  and  it  was  impossible  to  sell  to 
any  outsider.  Finally,  Taylor  agreed  to  take  30  of  the  bonds  and  300 
shares  of  the  stock,  and  to  pay  therefor  $30,000;  Samuel  Merrill  to  tako 
25  of  the  bonds  and  250  shares  of  the  stock,  and  to  pay  therefor  $25,- 
000;  John  J.  Hewitt  to  take  9  of  the  bonds  and  90  shares  of  the  stock, 
and  to  pay  therefor  $9,000;  and  S.  H.  Ferris  to  take  3  of  the  bonds  and 
30  shares  of  the  stock,  and  to  pay  therelor  $3,000.  The  bonds  had  not 
then  been  printed,  and,  because  of  a  subsequent  mistake  in  the  litho- 
graphing of  them,  there  was  a  good  deal  of  delay  in  their  execution.  In 
the  mean  time,  to  enable  the  company  to  construct  its  road,  Taylor  ad- 
vanced money  to  pay  for  the  iron  and  other  material,  Ujwn  the  under- 
standing and  agreement  that  it  was  to  be  credited  on  his  purcliase  of  the 
30  bonds  and  300  shares  of  stock.  He  so  paid  $28,659.15,  and  the  bal- 
ance of  the  $80,000  to  the  company  direct,  less  a  small  sum  allowed 
1dm  for  expen.oes  incurred  in  attending  to  the  company's  business.  There 
can  be  no  doubt  of  the  tmth  of  this,  for  the  testimony  of  the  witnesses 
is  corroborated  by  the  intrmluction  in  evidence  of  the  original  checks, 
books,  accounts,  etc.  The  testimony  as  now  presented  clearly  shows, 
also,  that,  for  the  25  bonds  and  250  shares  of  stock  sold  by  Joy  to 
Samuel  Merrill,  the  latter  paid  $25,000  in  cash;  for  the  9  bonds  and  90 
shares  of  stock  sold  by  Joy  to  Hewitt,  the  latter  paid  $9,000  in  cash; 
and  for  the  3  bonds  and  30  shares  of  stock  sold  by  Joy  to  Ferris,  the 
latter  paid  $3,000  in  cash, — all  of  which  the  defendant  corjwi-ation  re- 
ceived and  appropriated  to  its  own  use. 

Upon  the  former  hearing  of  this  case  the  facts  in  respect  to  these  G7 
bonds  and  670  shares  of  stock  did  not  so  appear.  On  the  contrary,  it 
then  appeared  that  those  bonds  and  shares  of  stock  were  sold  and  deliv- 
ered to  Taylor,  Merrill,  Hewitt,  and  Ferris  in  consideration,  in  large 
part,  of  pre-existing  indebtedness  of  the  defendant  corporatioh  to  those 
parties,  contrary  to  the  resolution  <lirecting  the  sale,  and  contrary  to  the 
provisions  of  the  constitution  of  the  state  in  respect  to  the  issuance  of 
such  bonds.  It  furthermore  then  appeared  thjvt  the  purchase  by  Tay- 
lor, Merrill,  Hewitt,  and  Ferris  was  in  accordance  with  a  secret  under- 
standing with  Joy,  which  was  magnified  b}'  the  circumstance,  referred 
to  in  the  opinion  of  the  court  then  delivered,  that  after  they  acquired 
them,  the  board  of  directors  of  which  Taylor  was  then  president,  at  a 
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meeting  at  which  be  was  present,  passed  an  order,  for  which  he  voted,  to 
cancel  150  of  the  original  issue  of  300  bonds;  thus  apparently  increas- 
ing the  value  of  the  bonds  held  by  himself  and  the  other  directors.  In 
that  connection  the  court  there  said,  and  properly  said,  that,  while  di- 
rectors are  not  debarred  by  reason  of  their  position  of  trust  from  purchas- 
ing the  bonds  of  the  corporation,  their  dealings  are  subject  to  the  careful 
scrutiny  of  a  court  of  equity,  which  will  not  permit  them  to  stand,  un- 
less entirely  fair  and  honest. 

It  now  appears,  however,  that  there  was  no  secrecy  about  the  sale  by 
Joy  to  Taylor,  Men-ill,  Hewitt,  or  Ferris,  but,  on  the  contrary,  that  each 
of  those  parties  purchased  the  bonds  and  stock  with  reluctance,  and  only 
because  no  one  else  would  buy  them.  It  further  appears  that  when  Tay- 
lor, Merrill,  Hewitt,  and  Ferris  agreed  to  buy,  and  did  buy,  the  67 
bonds  and  670  shares  of  stock,  it  was  understood  that  the  corporation, 
through  its  officers,  would  endeavor  to  find  some  one  to  buy  or  loan 
money  upoii  tliem,  and  that,  in  that  event,  Taylor,  Merrill,  Hewitt,  and 
Ferris  would  surrender  the  bonds  and  stock  so  bought  by  them,  upon 
the  refunding  of  the  money  paid  by  them  therefor,  with  interest.  It  is 
impossible  to  read  the  testimony  given  upon  the  present  hearing,  and 
consider  it  in  connection  with  the  original  papers,  books,  etc.,  intro- 
duced in  evidence,  without  being  convinced,  not  only  that  there  was  no 
fraud  in  the  sale  by  Joy  of  the  67  bonds  and  670  shares  of  stock  to  Tay- 
lor, Merrill,  Hewitt,  and  Ferris,  but  that  those  parties  bought  the  bonds 
and  stock  reluctantly,  and  only  because  no  one  else  would.  And,  in  re- 
spect to  the  cancellation  of  150  of  the  300  bonds,  it  appears  that,  subse- 
quent to  the  sale  of  the  67  bonds  and  670  shares  of  stock  by  Joy  to  Tay- 
lor, Merrill,  Hewitt,  and  Ferris,  and  pursuant  to  the  understanding  had 
at  the  time  that,  if  the  company  could  find  some  one  to  purchase  or  loan 
money  upon  them,  those  purchasers  would  surrender  the  bonds  and 
stock  upon  the  refunding  of  the  money  paid  by  them  therefor,  with  in- 
terest. Button  and  Taylor  opened  negotiations  with  a  Mr.  Alberger,  of 
San  Francisco,  who  represented  that  he  could  either  sell  150  of  the 
bonds,  or  procure  a  loan  of  $100,000  thereon;  and,  at  Alberger's  sug- 
gestion, the  board  of  directors  of  the  defendant  corporation,  at  a  meeting 
held  August  13,  1888,  adopted  and  authorized  the  following  letters  pre- 
pared by  him: 

"  W.  U.  Alberger,  Esq.,  328  Montgomery  St.,  San  Francisco,  Calif.:  You 
are  authorized  on  tlie  part  of  this  company  to  sell  $150,000  of  its  lirst  mort- 
gage gold  bonds,  at  the  rale  of  90  %  of  tlieir  par  vhlue,  with  accrued  interest. 
The  total  amount  of  bonds  authorized  to  be  issued  is  $300,000;  but  we  will 
cancel  and  destroy  the  remainder  ($150,000)  of  said  issue,  leaving  only  $150,- 
000  in  existence.  Should  any  different  form  of  bond  be  required  to  meet  tbe 
demands  of  the  market,  we  will  promptly  cause  the  same  to  be  executed  upon 
the  general  plan  and  provision  of  the  present  mortgage.  The  said  bonds  are 
to  be  sold  by  January  1.  1889. 

"Dated  this  9th  day  of  Augnat,  1888. 

[Signed]  "E.  B.  Taylor.  President." 

"  W.  C.  Alberger,  Esq.,  328  Afontgomery  St.,  San  Francisco,  Calif.:  You 
«re.authorized'to  negotiate  for  tbis  company  a  loan  of  $1U0|000>  for,  one  year 
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from  date,  with  the  privilege  of  paying  the  same  sooner,  if  desired,  for  which 
we  will  give  the  company's  note,  with  $150,000  of  the  first  mortgage  buuds 
of  this  company  as  collateral  security  thereto.  The  rate  of  interest  shall 
not  exceed  7  %  per  annum,  and  the  company  shall  have  the  privilege  of 
paying  the  same  after  six  months  from  ttie  date  of  said  loan.  The  present 
mortgage  provides  for  the  issue  of  $300,000  of  sucli  bonds,  but  we  will  cancel 
and  destroy  the  remaining  $150,000  in  existence. 
"Dated  August  9tft,  1888. 

[Signed]  '  **R.  B.  Taylor,  President." 

The  draft  of  these  letters  was  prepared,  as  has  been  said,  by  Alberger 
himself,  who  declined  to  undertake  to  effect  either  the  contemplated  sale 
or  loan,  unless  150  of  the  bonds  were  canceled.  Accordingly,  at  the 
same  session,  the  board  of  directors  passed  an  order  for  the  cancellation 
of  150  of  the  bonds,  numbered  from  151  to  300,  both  inclusive,  none 
of  which  had  been  issued,  and  they  were  accordingly  canceled.'  And 
in  anticipation  of  such  sale  or  loan,  and  in  pursuance  of  the  understand- 
ing under  which  Taylor,  Merrill,  Hewitt,  and  Ferris  jflirchased  the  67 
bonds  and  670  shares  of  stock  from  Joy,  the  board  of  directors,  at  the 
sam^  session,  adopted  what  is  designated  "Order  No.  65,"  which  is  as 
as  follows: 

"Be  it  ordered  that  the  secretary  issue  orders  on  the  treasurer  aa  follows, 
to  wit: 

Samuel  Merrill $25,000 

B.  B.Taylor 30.000 

J.  J.  Hewitt         -  -  -  .  -   .       -  -       9,000 

S.  H.  Ferris  -.---.  3,000 

— Together  with  separate  orders,  hereafter  to  be  issued  for  the  accrued  in- 
terest, at  a  rate  hereafter  to  be  agreed  upon  said  respective  amounts." 

The  cancellation  of  the  150  bonds  and  tlie  foregoing  order  No.  65  were 
suspicious  circumstances,  when  considered  in  connection  with  the  facts 
as  made  to  appear  on  the  former  hearing,  but,  in  view  of  the  facts  now 
shown,  they  are  not  evidence  of  any  fraud  on  the  part  of  the  directors, 
however  irregular  the  passage  of  order  No.  65  maj'  have  been.  Nothing 
came  of  the  Alberger  matter,  and  none  of  the  orders  on  the  treasurer 
mentioned  in  order  No.  65  were  drawn.  The  67  bonds  and  670  shares 
of  stock  remained  in  the  hands  of  Taylor,  Merrill,  Hewitt,  and  Ferris, 
or  their  assignees.  Twenty-eight  of  the  bonds  still  remain  in  the  hands 
of  Merrill  and  Ferris;  that  is  to  say,  25  in  the  hands  of  Samuel  Merrill, 
and  3  in  the  hands  of  Ferris.  The  30  purchased  by  Taylor  were  assigned 
by  him  to  the  intervener,  Garretson,  as  collateral  security  for  $25,000, 
loaned  by  him  to  Taylor,  and  have  been  since  Jield  by  Garretson;  and  the 
9  purchased  by  Hewitt  were  sold  by  him,  for  value,  to  H.  J.  Rudisill, 
who  thereafter  assigned  them  as  collateral  security  for  a  loan  of  $4,500, 
made  to  him  by  the  Farmers'  &  Merchants'  Bank  of  Los  Angeles,  which 
subsequently  assigned  them  to  H.  W.  Hellman,  who  now  holds  tljgm. 

The  mere  fact  that  the  67  bonds  and  670  shares  of  stock  sold  to  Tay- 
lor, Merrill,  Hewitt,  and  Ferris  were  sold  for  less  than  their  face  value 
does  not  render  the  sale  invalid,     Fog^  v.  Btah;  139  U.  S.  118,  11  Sup. 
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Ct.  Rep.  476.  The  evidence  in  the  case  leaves  no  room  to  doubt  that 
those  bonds  and  shares  of  stock  sold  for  all  they  were  worth,  and  that 
no  one  but  the  directors  named  would  buy  them  at  all.  As  the  direct- 
ors thus  paid  full  value  lor  them,  and  the  money  was  received  by  the 
corporation  and  appropriated  to  its  own  use,  and  all  this,  as  the  record 
siiows,  with  the  actual  knowledge  and  approval  of  all  of  the  then  stock- 
holders, the  same  principles  that  cause  a  court  of.equity  to  scrutinize  with 
care  all  dealings  of  the  directors  with  the  trust  property,  to  the  end  that 
none  be  permitted  to  stand  that  are  not  perfectly  fair  and  honest,  estops 
the  corporation  and  its  stockholders  from  questioning  such  a  sale.  Hold- 
ing, as  I  do,  in  view  of  the  present  record,  that  the  67  bonds  were  valid 
in  the  hands  of  Taylor,  Merrill,  Hewitt,  and  Ferris,  it  follows  that  such 
of  them  as  were  subsequently  assigned  to  Garretson  and  Hell  man  are 
also  valid  in  their  hands,  without  reference  to  whether  they  could  other- 
wise be  regarded  as  bona  fide  holders  for  value  ;  for  the  law  is  that  they 
'  can  avail  themsejj|es  of  the  position  of  the  previous  holders  for  value, 
without  the  necessity  of  showing  themselves  to  be  innocent  holders  for 
value.     Montdair  v.  RanuideU,  107  U.  S.  147,  2  Sup.  Ct.  Rep.  391. , 

Joy,  being  unable  to  sell  any  more  of  the  bonds  and  stock,  returned 
the  remaining  33  bonds  and  330  shares  of  stock  to  the  defendant  cor- 
poration. It  appeared  upon  the  former  hearing  of  the  ease  that  33  of 
the  bomls  were  subsequently  pledged  by  the  president  of  the  defendant 
corporation  to  the  San  Bernardino  J^ational  Bank,  as  collateral  security 
for  a  pre-existing  indebtedness  of  the  corporation  of  $13,000.  And  the 
court  held  such  a  pledge  to  be  in  violation  of  that  provision  of  the  con- 
stitution of  the  state  of  California  which  declares  that  "no  corporation 
shall  issue  stock  or  bonds  except  for  money  paid,  labor  done,  or  prop- 
erty actually  received,  and  all  fictitious  increase  of  stockorindebtedr.ess 
shall  be  void."     Section  11,  art.  12,  Const.  Cal. 

But  the  present  record  shows  the  fact  to  be  otherwise,  and  as  follows: 
On  or  about  January  3,  1889,  the  president  and  secretary  of  the  defend- 
ant corporation,  pursuant  to  a  resolution  of  its  board  of  directors  there-, 
tofore  pas.sed,  authorizing  the  president  to  borrow  for  the  benefit  of  the 
corporation  moneys  not  exceeding  in  all  $100,000,  and  to  pledge  as  col- 
lateral security  for  the  rejjaymcnt  of  such  loans,  with  interest,  the  bonds 
of  the  corporation,  applied  on  its  behalf  to  the  San  Bernardino  National 
Bank  for  a  loan  of  $lo,00O,  agreeing  to  jjledge  33  of  the  bonds  of  the 
corporation  as  collateral  security  for  its  repayment,  with  interest.  The 
bank  consented  to  make  the  loan  upon  that  security,  and  placed  the 
money  to  the  credit  of  the  corporation,  with  which  it  already  had  an  ac- 
count, and  which  monej*  the  corporation  drew  and  appropriated.  As 
the  33  bonds  were  in  Iowa  at  the  time  of  the  loan,  the  president  and 
secretary  executed  a  written  agreement  that  they  would  deliver  them  to 
the  bank  within  30  days,  which  was  done.  The  loan  was  actually  made 
on  the  strength  of  the  security  of  the  33  bonds,  and  a  court  of  equity 
should  so  r^ard  it.  In  view  of  these  facts,  in  no  just  sense  can  they  be 
regarded  as  having  been  pledged  as  collateral  security  for  a  pre-existing 
indebtedness.     The  evidence  now  before  the  court,  therefore,  removes 
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the  ground  upon  which,  by  the  former  decision  herein,  those  33  bonds 
were  held  to  be  invalid;  and  they  must  now  be  held  to  be  valid  obliga- 
tions to  the  extent  of  satisfying  the  unpaid  balance  of  the  note  executed 
lor  the  $15,000  loan.  In  respect  to  theremauiing  50  of  the  150  bonds, 
the  case  shows  that,  on  the  5th  of  October,  1888,  the  board  of  directors 
of  the  motor  company  adopted  "Order  No.  72,"  which  reads  as  follows: 

"Be  it  ordered,  and  it  is  hereby  ordered,  tliat  It.  B.  Taylor,  the  president  of 
tbia  board,  stll  50  bonds  of  this  company  now  issued,  from  68  to  117.  botiiin-^ 
elusive,  for  tlie  sum  of  $35,000."  , 

Taylor  took  the  50  bonds  nior'ioned  in  this  order,  and  went  to  Sioux 
City,  Iowa,  to  sell  them.  The  iact3  in  relation  to  that  matter,  as  made 
to  appear  u[jon  the  former  hearing  of  the  case,  were  thijs  stated  in  the 
opinion  of  the  court  then  delivered: 

"He  tliere  sold  them  to  S.  A.  Garretson  for  $3.'i,000,  whioli  monoy  Taylor 
received  from  Garretson,  and  turned  over  to  the  inotor  company.  Before 
Garretson  would  buy  the  bonds,  however,'  he  required  of  Taylor  his  note  for 
the  same  amount  'as  a  guaranty  that  the  bonds  were  all  right;'  and  Taylor 
further  agreed  that,  if  be  could,  be  would  subsequently  take  the  bonds  him- 
self. He  did  so,  and.  in  lieu  of  the  bonds  which  he  received  from  Garretson, 
gave  as  security  for  his  $35,000  note  to  Garretson  certain  collaterals  of  his 
own." 

The  present  record  shows  that  the  real  facts  in  respect  to  that  negotia- 
tion between  Taylor  and  Garretson  were  not  as  then  made  to  appear. 
Garretson  did  agree  to  buy  the  50  bonds  from  Taylor,  and  to  pay  there- 
Ibr  #35,000,  and  Taylor  supposed  he  would  do  so;  but  before  the  sale 
was  consummated  Garretson  backed  out,  not  tiiinking  the  bonds  a  good 
investment.  Taylor  afterwards  concluded  to  take  them  himself  at  the 
price  fixed  in  the  resolution  of  the  board  of  directors  authorising  hini  to 
sell  them,  to  wit,  $35,000.  This  sum  he  paid  to  the  defendant  corpo* 
ration  therefor  less  $16,000,  which  he  had  shortly  theretofore  advanced 
to  it,  and  which  was  allowed  him  as  a  credit  on  the  purchase. 

Whether  or  not  the  fact  that  a  part  of  the,  money  that  made  up  the 
consideration  of  $35,000  for  the  50  bonds  bad  been  advanced  to  and  re- 
ceived by  the  corporation  before  the  sale  of  them  to  Taylor  would  affect 
their  validity  in  his  hands  need  not  be  determined.  The  records  of  the 
corporation  showed  that  the  50  bonds  had  been  sold  to  Taylor  for  $36, r 
000,  and  that  lie  had  paid  that  sum  therefor;  and,  as  a  matter  of  fact, 
the  corporation  hail  received  that  amount  of  nionej-  from  him,  and  ap- 
propriated it  to  its  own  use,  although,  as  lias  been  said,  $16,000  of  the 
amount  had  been  so  receivetl  shortly  prior  to  the  sale.  But  the  question 
here  is  as  to  the  validity  of  those  bonds  in  the  hands  of  Toberman,  who 
acquired  them  from  Taylor,  and  who  is  their  present  holder. 

The  case  shows  that  Toberman,  who  was  an  entire  stranger  to  all  of 
the  foregoing  transactions,  had  certain  lands  owned  by  him  in  what  was 
then  Los  Angeles  county,  advertised  for  sale  in  the  newspapers.  Taylor 
saw  the  advertisement,  and  wrote  to  Toberman,  saying  he  had  some  bonds 
and  stock  he  would  like  to  exchange  for  some  of  the  land.  That  com- 
menced the  negotiations  between  them,  which  culminated,  in  the  course 
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of  a  month  or  so,  in  the  purch^sd  by  Tobferman  of  the  50  bonds  from 
Taylor  at  90  cents  on  the  dollar,  which  Tobernian  paid  by  conveying 
to  Taylor  real  estate  of  that  value.  Before  making  the  purchase  Tober- 
nian inquired  of  the  vice  president,  attorney,  and  secretary  of  the  cor- 
poration as  to  the  validity  of  the  bonds,  and  was  informed  by  each  of 
them  that  they  were  regularly  issued  and  sold,  and  were  valid;  and  the 
records  of  the  corporation  showed  that  they  were  authorized  to  be  sold 
for  $35,000;  that  Taylor  was  entered  as  the  purchaser  of  them,  and  was 
credited  with  the  sum  of  $35, 000  in  payment  therefor.  Whatevermight 
be  held  in  regard  to  these  bonds  if  in  the  hands  of  Taylor,  there  is  no 
ground  for  the  claim  of  counsel  that  Toberman's  purchase  was  not  made 
in  good  faith  and  for  value.  The  accounts  subsequently  rendered  by 
Taylor  to  the  corporation,  as  well  as  other  circumstances  connected  with 
the  case,  would  be  factors  in  determining  the  status  ol  the  bonds  in  his 
hands;  but  I  do  not  see  that  they  affect  Toberman.  In  my  opinion,  the 
corporation  is  estopped  to  deny  their  validity  in  the  hands  of  the  latter. 
It  is  also  now  urged  on  behalf  of  the  motorcompany  that  the  bonds  in 
qneslion  were  not  negotiable  instruments,  and  therefore  that  any  defense 
that  could  be  made  against  them  in  the  hands  of  the  original  holders  can 
be  made  as  against  all  subsequent  holders.  Each  of  the  bonds  in  suit, 
after  containing  the  promise  to  pay  $1,000  on  the  1st  day  of  January, 
1908    contains  the  following  clause: 

"Or  at  the  option  of  the  obligor,  this  bond  may  be  fully  paid  and  redeemed 
at  any  time  after  the  Ist  day  of  January,  1893.  at  the  maturity  of  the  semi- 
annual installment  of  interest.  Bnt,  if  this  bond  sbail  be  redeemed  before  its 
full  maturity  as  aforesaid,  notice  of  such  intended  redemption  shall  be  given 
the  holder  thereof,  either  personally  or  by  written  notice,  sixty  days  prior  to 
the  time  of  sucli  redemption,  or  by  publication  in  a  daily  newspaper  of 
general  circulation,  published  in  the  city  of  San  Francisco,  for  at  least  sixty 
days  prior  to  the  time  of  such  redemption." 

It  is  contended  on  the  part  of  the  corporation  that  this  clause  rendered 
the  contract  uncertain  as  to  the  time  of  its  fulfillment,  and  uncertain  as 
to  the  amount  which  should  be  paid  on  it.  In  support  of  the  point, 
the  court  is  referred  to  sections  3087-3089,  3093,  Civil  Code  Cal. ,  the  first 
of  which  declares:  "A  negotiable  instrument  is  a  written  promise  or  re- 
quest for  the  payment  of  a  certain  sum  of.money  to  order  or  bearer,  in 
conformity  to  the  provisions  of  this  article;"  the  second,  that  it  must  not 
contain  any  condition  not  certain  of  fulfillment;  the  third,  that  the  per- 
son to  whose  order  it  is  made  payable  must  be  ascertainable  at  the  time 
the  instrument  is  made;  and  the  fourth,  that  such  instrument  "must  not 
contain  any  other  contract  than  such  as  is  specified  in  this  article,"  to  wit, 
article  1,  c.  1,  tit.  15,  pt.  4,  div.  3,  Civil  Code  Cal.  But  counsel  mak- 
ing the  point  did  not  cite  the  intermediate  section  3091  of  the  same  Code, 
which  reads  as  follows:  "A  negotiable  instrument  may  be  with  or  with- 
out date,  and  wither  without  designation  of  time  or  place  of  payment." 

The  clause  in  question  only  confers  upon  the  obligor  the  privilege  of 
paying  the  bond  before  the  ultimate  date  fixed  in  it,  and<  considered  in 
conn^tion  with  the  conte:4t,  renders  the  instrument  similar  to"  a  'promis- 
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sory  note  payable  on  or  before  a  certain  designated  date.  Assuming 
that,  in  the  determination  of  this  question,  this  court  must  be  governed 
by  the  law  of  California,  there  is  no  diflBculty  in  the  way  of  holding  such 
instruments  negotiable.  The  case  ofAdnms  v.  Seaman,  82  Cal.  636,  23 
Pac.  Rep.  53,  is  not  in  point.  The  promissory  note  that  was  there  held 
nonnegotiable  contained  a  "condition  not  certain  of  fulfillment,"  namely, 
a  promise  to  pay  an  attorney's  fee  in  the  event  a  suit  should  be  brought, 
and  upon  the  further  condition  of  the  employment  of  an  attorney;  both 
of  which  conditions  the  court  held  were  uncertain  of  fulfillment. 

In  .support  of  the  position  that  the  bonds  .in  question  were  not  negoti- 
able, there  are  also  cited  cases  in  which  it  was  held  that  a  provision  re- 
serving to  the  ]Miyee  of  a  note  the  right  to  extend  the  time  of  payment 
indefinitely  renders  such  notes  nonnegotiable.  But,  clearly,  such  cases 
are  not  applicable  to  a  case  like  the  present,  where  the  ultimate  time  of 
payment  n^med  in  the  bond  must  certainly  come.  As  already  observed, 
the  clause  in  question,  considered  in  connection  with  the  context,  ren-, 
ders  the  instrument  similar  to  a  promissory  note,  made  payable  on  or, 
before  a  certain  designated  day.  The  supreme  court  of  Massachusetts 
held  in  several  cases  such  a  note  nonnegotiable,  but  in  the  later  case  of  j 
Unwn  Cattle  Co.  v.  IntemalimalTnigtCo.,  149  Mass.  492,  21  N.  E.  Rep. 
962,  certain  bonds  therein  question  were  held  negotiable  which  were  in 
terms  made  subject  to  the  conditions  of  an  agreement  between  the  cattle 
company  and  the  trust  company,  whereby  it  was  "provided  that  a  sink- 
ing fund  of  not  less  than  $50,000  nor  more  than  $100,000  in  each  year 
shall  be  applied  to  the  purchase  or  drawing  at  par  of  said  bonds,  and 
that  the  whole  issue  may  be  drawn  at  par  on  November  1, 1891,  or  any 
coupon  day  thereafter."    The  court  said: 

"We  think  that  these  bonds  are  negotiable  by  virtue  of  Pub.  St.  c.  77,  §  4, 
as  well  as  by  custom,  notwithstanding  the  condition  referred  to  iu  tbem,  and 
that  they  appear  to  be  bonds  which  were  intended  to  be  bought  and  sold  in 
;be  market." 

In  Riker  v.  Manufacturing  Co.,  14  R.  I.  402,  it  was  contended  that  the 
reservation  in  a  promissory  note  of  a  right  to  pay  the  note  before  matu- 
rity, in  installments  of  not  less  than  5  percent,  of  the  principal  thereof, 
at  any  time  the  semiannual  interest  becomes  payable,  renders  the  note 
nonnegotiable  for  two  reasons,  namely :  (1 )  Because  the  time  of  payment 
is  uncertain;  and  (2)  because  the  amount  to  be  paid  is  uncertain.  But 
the  court  held  against  the  position,  saying  that  if  the  time  named  in  the 
note  must  certainly  come,  although  the  precise  day  may  not  be  specified 
therein,  it  is  sufficiently  certain  as  to  time,  and  that  the  maxim,  id 
ccrtumat  quod  cerium  reddi  potest,  applied.  In  Bank  v.  Skeen,  14  S.  W. 
Rep.  732,  the  supreme  court  of  Missouri,  in  respect  to  a  note  made  pay- 
able on  or  before  a  certain  named  day,  said  that,  having  in  view  the  rea- 
sons on  which  the  negotiability  of  instruments  are  founded — 

"It  would  seem  obvious  that  a  certainty  of  ultimate  payment  promised 

should  not  be  considered  impaired  by  the  intervention  of  an  option,  in  favor 

of  the  maker,  to  discharge  bis  obligation  at  an  earlier  time.     The  paper  still 

retains  a  fixed  date  when  the  promise  to  pay  must  be  performed.    It  is  no 
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more  uncertain  for  practical  purposes  than  a  bill  drawn,  for  example,  'at 
Bight,'  or  'on  demand,'  neither  of  which  phrases  has  ever  been  held  to  di- 
minish negotiability." 

In  Mattinon  v.  Marks,  31  Mich.  421,  in  regard  to  a  similar  note.  Judge 
Coor.EY,  speaking  for  the  court,  snid: 

"Tlie  legal  rights  of  the  holder  are  clear  and  certain.  The  note  is  due  at 
the  time  fixed,  and  is  not  due  before.  True,  the  maker  may  pay  sooner  if  he 
shall  choose,  but  the  exercise  of  this  option  would  be  a  payment  in  advance 
of  the  legal  liability  to  pay,  and  nothing  more.  Notes  like  this  are  common 
in  commercial  transactions,  and  we  are  not  aware  that  their  negotiable. qual- 
ity is  ever  questioned  in  business  dealings." 

The  latter  observation  is  equally  applicable  to  the  bonds  in  question 
in  the  ])resent  case,  and  I  think  it  would  be  a  surprise  to  the  business 
community,  as  well  as  to  the  profession,  if  they  should  be  held  non- 
negotiable. 

It  is  further  contended  that  all  of  the  bond.**  in  question  are  absolutely 
void,  because  issued  without  the  coni^ent  of  the  jiersons  holding  the 
larger  amount  in  stock  of  the  corporation,  given  at  a  meeting  called  for 
that  purpose,  of  which  60  days'  public  notice  was  given;  and  this  by 
reason  of  section  11,  art.  12,  of  the  constitution  of  California,  which  is 
as  follows: 

"No  corporation  shall  issue  stock  or  bonds  except  for  money  paid,  labor 
done,  or  property  actually  received,  and  all  fictitious  increase  of  stock  or  iii- 
debtednuBS  shall  be  void.  The  stockand  bonded  indebtedness  of  corporations 
shall  not  be  increased  except  in  pureuance  of  general  law.  nor  without  the 
consent  of  the  persons  holding  the  larger  amount  in  value  of  the  stock,  at  a 
meeting  called  for  that  purpose,  giving  sixty  days'  public  notice,  as  may  be 
provided  by  law." 

It  will  be  observed  that  the  inhibition  of  the  last  clause  of  the  fore- 
going provision  is  against  the  "increase"  of  the  stock  and  bonded  in- 
debtedness of  corporations.  It  is  said  that  this  includes  the  first  issue 
of  bonds.  If  so,  it  also  includes  the  first  issue  of  stock.  If  such  was 
the  intention  of  the  framers  of  the  constitution,  it  was  not  expressed. 
To  give  the  provision  the  meaning  contended  for  would,  in  effect,  be  to 
inject  into  it  the  word  "create,"  which  cannot  be  done.  The  courts 
have  no  more  power  to  add  to  than  they  have  to  take  from  the  provi- 
sions of  the  constitution.  The  case  of  Einng  v.  ^Ull'mg  Co.,  56  Cal.  649, 
cited  by  counsel  in  support  of  their  position,  does  not  at  all  support  it. 
There  the  attempt  was  made  to  incrca.se  the  capital  stock  of  the  corpo- 
ration in  contravention  of  the  provision  of  the  constitution  referred  to. 
Nor  did  the  state  statute  existing*  at  the  time  of  the  issuance  of  the 
bonds  in  question  require  any  notice  to  be  given  of  the  intentioa  to 
create  such  bonded  indebtedness. 

The  defendant  First  National  Bank  of  San  Bernardino  asserts  a  prior 
lien  to  that  of  complainant  upon  the  engines  and  other  rolling  stock  of 
the  motor  road  company,  by  reason  of  certain  attachments,  which, 
prior  to  the  commencement  of  this  suit,  were  duly  levied  upon  such 
rolling  stock  in  actions  brought  against  the  motor  company  on  various 
promissory  notes,  and  m  which  actions  judgments  were  subsequently 
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rendered  for  the  bank.  In  California  it  is  provided  by  statute  that 
chattel  mortgages  may  be  made  ujxm,  among  other  things,  "locomotives, 
engines,  and  other  stock  of  a  railroad."  Civil  Code,  §  2955.  The  next 
section  prescribes  the  form  of  such  mortgages;  and  by  section  2957  it  is 
providetl  that — 

"A  mortgage  of  personal  property  is  void,  as  against  creditors  of  the  mort- 
gagor and  subsequent  purchasers  and  incumbrancers  of  the  property  in  good 
faith  and  for  value,  unless  (1)  it  is  accompanied  by  tlie  aftidavit  of  ;iU  tlie 
parties  thereto  that  it  is  made  in  good  faith,  and  wi'tlioiit  any  design  to  liin- 
der,  delay,  or  defraud  creditors;  (2)  it  is  acl<nowle<Iged  or  proved,  certified 
and  recorded,  in  like  manner  iis  grants  of  real  estate." 

The  complainant's  mortgage  was  not  accompanied  by  any  affidavit, 
for  which  reason  it  is  claimed  to  be  void  as  against  the  attaching  cred- 
itor of  tho  motor  company,  in  so  far  as  concerns  the  rolling  stock.  In 
regard  to  the  nature  of  the  rolling  stock  of  a  railroad,  the  csises,  where 
there  are  no  legislative  provisions  on  the  subject,  are  very  conflicting. 
Many  of  them  will  be  found  referred  to  in  Jones  on  Railroa<l  Securities, 
commencing  at  section  154.  In  concluding  his  observations  upon  them, 
that  author  says: 

"While  there  are  many  and  strong  arguments  for  holding  that  rolling  stock 
is  a  part  of  the  realty, — and  this  view  seems  to  have  the  support  of  the  Ifnited 
States  courts, — the  weight  of  authority  in  the  state  courts  seems  to  be  against 
that  position.  There  is,  however,  no  hope  that  any  uniform  rule  upon  the 
subject  will  soon  be  arrived  at  by  the  courts  without  the  aid  of  legislative 
enactment.  It  is  of  the  highest  importance  that  the  validity  of  mortgages 
intended  to  embrace  the  rolling  stock  and  other  personal  property  of  a  rail- 
road, should  not  l>e  left  to  the  uncertain  decision  of  the  courts;  for,  in  the 
present  state  of  the  law,  it  mnst.  at  least,  be  regarded  as  uncertain  how  the 
question  would  be  determined  by  anv  court,  not  bound  by  precedent  or  a 
statute."    Id.  §  170. 

In  California,  as  has  been  seen,  the  statute  defines  what  property 
shall  be  subject  to  a  chattel  mortgage,  and  includes  "locomotives,  en- 
gines, and  other  rolling  stock  of  a  railroad."  And  it  declares  that  a 
mortgage  upon  such  i)roperty  is  void  a.^  against  creditors  of  the  mort- 
gagor and  subsequent  purchasers  and  incumbrancers  of  the  property  in 
good  faith  and  for  value,  unless  it  is  accompanied  by  the  required  affi- 
davit and  recorded  in  the  prescribed  way.  The  power  of  the  legislature 
to  regulate  the  mode  by  which  property  situato<l  within  the  state  shall 
be  incumbered  and  conveyed  csmnot  be  doubted.  The  attachment 
liens  of  the  defendant  bank  must  therefore  be  held  .superior  to  complain- 
ant's mortgage.  The  judgment  lien  of  the  defendant  Mary  A,  Franklin 
was  subsequent,  and  therefore  subordinate,  to  the  mortgage.  A  decree 
of  foreclosure  and  sale  will  be  entered  in  accordance  with  the  views 
above  expressed. 
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City  of  Carubad  el  al.  v.  Tibbetts  et  cd. 

(CfrcuU  Court,  D.  MastaOnuetts.    Aagust  10, 1803..> 

L  Equitt  Pleading — Aixeoatioub  ot  Citizesship — Pratir  for  Process. 

A  bill  may  be  dismissod  by  the  oourt,  oa  its  own  motion,  where  the  proper  aU«- 
gati(>D8  as  to  oltizensblp  of  the  parties  are  not  contained  in  the  introductory  part, 
and  are  not  pointed  out  by  oounsel  elsewhere  in  the  bill,  or  where  the  prayer  for 
subpoena  does  not  contain  the  names  of  the  defendants,  as  required  by  the  rules. 

8.  Trade-Marks— Infringembnt—Dbcbptivk  Repuesentations. 

Independently  of  any  right  of  complainants  to  the  exclusive  use,  as  a  trade-mark, 
of  the  name  applied  by  them  to  their  product,  the  sale  by  defendants  of  a«doleteri- 
ous  substance,  represented  by  the  latter  to  be  in  part  or  in  whole  the  same  sub- 
stance in  which  complainaots  are  dealing,  and  of  which  they  are  the  sole  oroducers, 
and  which  is  admittedly  of  a  beneficial  cliaracter,  will  be  restrAined. 

In  Equity.  Bill  by  the  city  of  Carlsbad  and  others  against  S.  Tib- 
betts and  others  for  infringement  of  trade-marks.  Heard  ou  demurrer 
to  amended  bill.     Demurrer  overruled. 

The  introductory  part  of  the  bill,  as  originally  filed,  was  as  follows: 

"  To  the  Honorable  the  Judges  of  the  Said  Court :  The  city  of  Carlsbad,  a 
municipality  of  Bohemia,  in  the  empire  of  Austria,  .Julius  Schottlander.  and 
others,  to  wit,  Bruno  bcholtlander,  Salo  Schottlander,  Augusta  Oliven.  Eliza- 
betli  Oliven,  Dorathea  Cubn,  Louis  PacuUy,  Maivine  Korn,  Paula  Heymann, 
descendants  and  heirs  of  Loebel  Schottlander,  deceased,  trading  as  Loebel 
tSchottlander,  citizens  of  Bohemia,  in  the  empire  of  Austria,  doing  business 
in  the  city  of  Carlsliad,  the  said  city  of  Carlsbad  and  Loebel  Schottlander  .act- 
ing herein  by  their  attorneys  in  fact  and  agents,  the  Eisner  &  Mende'lson 
Company,  of  the  city  of  Philadelphia  and  state  of  Pennsylvania,  in  the  said 
United  States  of  America,  and  the  said  Eisner  &  Mendelson  Company,  a  cor> 
poration  duly  organized  under  the  laws  of  the  state  of  Pennsylvania,  doing 
business  in  the  city  of  Philadelphia,  and  in  the  city  of  N£w  York,  exclusive 
licensees  for  the  United  States  of  America  for  the  Carlsbad  water  and  the  Carls- 
bad Sprudel  Salz,  complainants,  bring  this  their  bill  of  complaint  against  the 
said  S.  Tibbetts  and  W.  W.  liacey,  trading  as  S.  Tibbetts  &  Co.,  S.  Tibbetts. 
George  Burwell.  and  W.  W.  Laoey,  residents  of  said  district  of  Massachu- 
setts, and  doing  business  in  the  city  of  Jioston,  defendants,  and  thereupon 
your  orators  complain,  and  say." 

The  bill  contained  allegations  showing  the  acquisition  by  the  city  of 
Carlsbad  of  exclusive  proi)rietary  rights  to  the  mineral  springs  at  said 
city,  anil  to  the  waters  thereof,  and  tiie  crystalline  salts  produced  by 
evaporation  of  the  water  of  the  Sprudel  spring,  and  also  to  the  use  of  the 
name  "Carlsbad,"  as  applied  to  the  water  and  salts;  the  acquisition  by 
the  firm  of  Loebel  Schottlander  of  the  exclusive  right  and  license  of  boi- 
ling and  e-xporting  the  water,  and  of  exporting  the  Carlsbad  Sprudel 
Salz,  iis  manufactured  and  put  up  by  the  city  of  Carlsbad;  the  adoption 
for  said  salts  of  the  distinctive  name  "Carlsbad  Sprudel  Salz,"  and  its 
use  upon  the  distinctive  bottles,  labels,  and  wrappers  in  which  the  salts 
were  sold;  that  the  salts  had  become  well  known  under  the  distinctive 
name  of  "Carlsbad  Salz,"  or  "Carlsbad  Sprudel  Salz,"  and  said  trade- 
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marks,  labels,  and  designations  had  come  to  be  regarded  aa  denoting  tho' 
origin  thereor,  and  as  the  product  of  said  mineral  springs;  and  that  the 
Eisner  &  Mendelson  Company  had  become  the  exclusive  licensees  and; 
sole  agents,  under  the  said  LoebelScbottlander,  for  the  sale  of  the  Carls- 
bad Sprudel  Salz  in  the  United  States,  and  were  fully  authorized  to 
commence  actions  at  law  or  other  proceedings  in  the  name  of  the  firm 
of  Jjoehel  Schottlander,  and  in  the  name  of  the  city  of  Carlsbad.  The 
bill  continued: 

"Your  orators  further  show  that,  since  the  adoption  by  the  city  of  Carls* 
bad.  and  the  said  Ixwbel  Schottlauder,  of  the  trade-marks  hereinbefore  mora 
particularly  mentioned  and  described,  the  said  city  of  Carlsbad,  Loebel  Schott' 
lander,  and  said  complainants'  Qrm,  proceeded,  at  the  expenditare  of  much 
time,  labor,  and  money,  to  push  the  sale  of  the  said  Carlsbad  Sprudel  Salz,  so 
made,  put  up,  and  labeled  by  him  and  your  orators  aforesaid,  and  have  thereby 
made  extensive  sales  thereof  in  the  markets  of  Europe  and  elsewhere;  where- 
fore he  and  they,  as  well  as  your  orators,  the  Eisner  &  Mendelson  Compasy, 
are  seriously  injured  and  deprived  of  the  profitH  wliich  tbey  would  otherwise 
realize  by  reason  of  any  other  spurious  or  arliticial  salts  being  put  up  and  sold 
under  the  name  of  'Carlsbad,'  thweby  indicating  such  spurious  and  artificial 
articles  as  being  the  genuine  product  of  the  Carlsbad  springs,  or  as  manufaci 
tured  by  or  at  the  city  of  Carlsliad,  which  is  not  only  a  fraud  upon  the  rights 
of  your  orators,  but  a  deception  upon  the  community.  Your  orators  further 
show  unto  your  honors  that,  notwithstanding  the  long  and  quiet  use  and  en- 
joyment of  the  exclusive  right  to  the  name  of  'Carlsbad,'  as  applied  to  any 
proprietary  article  or  to  the  sale  of  the  product  of  the  said  Carlsbad  spring, 
and  the  lung  and  quiet  use  and  enjoyment  of  the  said  exclusive  trade-marks 
of  the  words  'Carlsbad  Sprudel  Salz,'  'Carlsbad  Salz,'  'Carlsbad,'  or  'Carls* 
bader  Salz,'  or  •  Karlsbader,'  the  said  defendants  S.  Tibbetts  and  W.  W.  Laoey, 
trading  as  S.  Tibbetts  &  Co.,  ^.  Tibbetts,  George  Biirwell,  and  W.  W.  Lacey, 
well  knowing  the  premises  and  willfully  disregarding  the  rights  of  your  ora- 
tors, and  contriving  to  injure  your  orators,  and  to  deprive  them  of  the  great 
beneAts  and  advantages  which  might  and  otherwise  would  accrue  unto  your 
orators  from  the  exclusive  sale  of  the  products  of  the  said  springs,  and  the 
sole  use  of  the  trade-marks  aforesaid  used  by  your  orators  to  distinguish  the 
said  goods  as  genuine,  have  recently,  before  the  commencement  of  this  suit, 
as  your  orators  are  informed  and  believe,  without  the  license,  consent,  or 
knowledge  of  your  orators,  and  against  their  will,  and  in  violation  of  their 
rights  aforesaid,  and  with  the  intention  of  defrauding  your  orators  and  de- 
ceiving the  public,  the  community,  and  the  trade,  wrongfully  and  fraudulently 
sold  and  offered  for  sale,  are  now  selling  and  offering  for  sale,  and  threaten 
to  continue  still  to  sell  and  offer  for  sale,  in  the  city  of  Iktston  and  elsewhere, 
a  spurious  and  artidcial  article,  designating  the  same  as  'Carlsbad  Obesity 
Pills,'  indiciitlng  by  the  words,  'Prepared  only  by  the  Carlsbad  Obesity  Pill  Com- 
pany. Carlsbad,'  that  the  same  are  manufactured  and  prepared  by  the  Ciulsbad 
Obesity  Pill  Company  of  Carlsbad;  and  furthermore  translating  the  words 
aforesaid  into  German,  and  thereby  using  the  word  *  Karlsbader '  in  the 
same  manner  in  which  the  said  word  is  used  by  the  city  of  Carlsbad  In  the 
translation  of  the  word  into  German,  in  the  sale  of  the  proprietary  article 
prepared  by  the  said  city.  Your  orators  further  aver  that  there  is  no  such 
company.  Arm.  or  partnership  at  the  city  of  Carlsbad  as  the  Carlsbad  Obesity 
Pill  Company,  but  that  the  said  company  is  composed  of  and  comprises  the 
defendants  above  named,  who  reside  and  do  business  in  the  city  of  Hostoo, 
8t  176  Boylston  street, 'under  the.  name  and  flrm  of  S.  Tibbetts  &  Co.  Your 
orators  further  aver,  on  information  and  belief,  that  S.  Tibbetts  is.  the  ug<.'Ut 
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of,  or  is  employed  by,  George.  Burwell,  druggist,  at  17C  lioylstoii  street.  Bos* 
ton,  and  that  one  W.  W.  Lacey  is  interested  with  the  said  Tibbetts,  and  is, 
to  a  great  extent,  the  moving  spirit  in  tiie  manufacture  and  preparation  of 
the  commodity  indicated  ais  'Carlsbad  Obesity  Pills.'" 

Accompanying  this  bill  as  an  exhibit  is  filed  an  actual  sample  of  the 
article  sold  by  defendants  as  above  set  forth,  marked  "Exhibit  A,"  with 
the  words  written  upon  the  outside  cover  or  box  in  ink,  "Bought  by  P. 
E.  T.,  June  24,  1891." 

"  Your  orators  further  complain  and  aver  that  accompanying  the  sale  of 
the  said  Carlsbad  Obesity  Pills,  and  published  extensively  by' distribution  and 
through  the  mails,  is  a  pamphlet  entitled  on  its  front  enter  cover,  'How  to 
Get  Tbin,'  as  will  more  fully  appear  by  reference  to  a  copy  thereof  filed  here- 
with, and  which  it  is  prayed  may  be  taken  as  part  of  this  bill  of  couiphiint, 
the  same  being  marked  ■  Exhibit  B.'  On  the  back  outer  cover  of  the  said 
pamphlet  is  a  description  of  the  city  of  Carlsbad,  in  Bohemin,  and  of  the  con* 
stitnent  elements  of  the  springs  of  the  said  city.  On  page  16  of  said  pam- 
phlet, commencing  at  the  seventh  line  from  the  bottom  of  said  page,  the  said 
defendants  use  the  following  language  and  represeniation :  '  Tbey  [meaning 
the  Carlsbad  Obesity  Hlls]  are  composed  of  the  salts  of  the  celebrated  Carls- 
bad springs,  rich  in  sulphate  of  sodium,  so  blended  with  vegetable  extracts 
as  to  render  them  the  most  effective  obesity  pills  offered  to  the  public'  The 
said  pamphlet  furthermore  contains  a  pictorial  representation  of  the  ■  Sprudel 
Boiling  Springs  '  at  Carlsbad.  Your  orators  further  aver  that  the  said  pilla 
ate  not  composed  of  the  salts  of  the  Carlsbad  springs,  but  that,  on  the  con- 
trary,  they  consist  mainly  of  aloes,  which  is  a  drug  very  deleterious  to  health 
if  used  for  any  length  of  time.  Your  orators  further  aver  that  there  is  nu 
such  company  as  the  •  Carlsbad  Obesity  Pill  Company,'  at  Carlsbad,  having 
the  right  to  the  use  of  the  name  of  'Carlsbad'  as  indicating  that  the  said  pills 
are  manufactured  in  or  at  Carlsbad,  containing  any  of  the  constituent  ele- 
ments of  the  genuine  product  of  tlie  Carlsbad,  spring;  but,  on  the  contrary, 
your  orators  aver  on  information  and  belief  tluii;  the  said  pills  are  manufac- 
tured in  the  United  States  of  America,  most  probably  in  the  city  of  Boston, 
by  the  said  Tibtietts,  Burwell,  and  Lacey.  or  either  one  or  all  of  them  com- 
bined, with  the  express  intention  of  selling  the  same  under  the  name  of 
•  Carlsbad.'  not  only  with  the  purpose  of  injuring  and  defrauding  your  ora- 
tors of  their  just  rights,  but  with  the  intention  of  deceiving  the  community 
into  purchasing  the  said  pills  under  the  supposition  that  they  are  manufac- 
tured at  or  in  the  city  of  Carlsbad,  of  some  or  all  of  the  constituent  elements 
or  component  parts  of  the  product  of  the  C^arlsbad  springs,  and  that  in  fur- 
therance of  this  scheme  the  same  are  consigned  to  S.  Tibbetts  &  Co.,  as  sole 
agents  for  the  Uuited  .States  and  Canada.  Your  orators  further  aver  that  the 
said  defendants,  in  furtherance  of  the  scheme  aforesaid,  have  a  printed  card,  in 
colors,  whereon  the  said  pills  are  called  'Carlsbad.  Pills,'  with  the  name  'Carls- 
bad Obesity  Pills,  Carlsbad,'  which  your  orators  aver  is  calculated  to  deceive 
,'  the  public  into  the  supposition  that  the  said  pills  are  manuf:ictured  under  or 
'  at  the  city  of  Carlsbad,  or  by  tlie  city  of  Carlsbad.  Your  orators  aver  that 
the  same  are  manufactured  in  the  United  Sbites  of  America.  Which  said  acts 
and  doings  on  the  part  of  said  defendants  have  not  only  been  and  are  calcu- 
lated and  manifestly  designed  to  defraud  your  orators,  and  have  greatly  in- 
jured them  in  their  trade  and  business  in  the  United  States  of  America,  but 
are  manifestly  calculated  and  designed  to  deceive  the  public,  the  trade,  and  the 
community,  and  create  confusion  in  the  minds  of  purchasers,  and  mislead 
and  deceive  the  public,  especially  those  familiar  with  and  preferring  the  gen- 
uine products  of  tbe  Carlsbad  iSpring.  Your  oratord  further  say  that  they 
cannot,  with  certainty,  state  the  exact  magnitude  of  their  loss  and  injury 
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vnffend  by  reason  of  the  said  wrongful  acts  of  the  defendants,  bnt  believe -the 
■ame  will  exceed  the  sum  of  SIO.OW." 

The  bill  further  alleged  the  bringipg  of  other  suits  in  the  circuit 
courts  of  the  United  States  against  other  persons,  to  prevent  unlawful 
interference  with  said  proprietary  rights  of  complainants,  in  which  in- 
junctions against  the  defendants  therein  had  been  granted:  and,  after 
praying  a  discovery,  an  injunction,  and  an  accounting,  the  bill  con- 
cluded with  the  following  prayer  for  process: 

'^  May  it  please  your  honor  to  grant  uitto  your  orators  a  writ  of  aubpcena  of 
the  United  States  of  America,  directed  to  the  said  defendants,  commanding 
them,  by  the  proper  oBicers,  to  app«.r.r  and  answer  this  bill  of  complKint,  and 
to  abide  and  perform  such  order  and  decreis  in  the  premises  as  fo  the  court 
shall  seem  meet,  and  be  required  by  the  principles  -of  ie^ulty  and  good  coa- 
•dence." 

Defendants  demurred  to  the  bilL 
Jerome  Oariy,  for  complainants. 
Stephen  H.  Tjfng,  for  defendants. 

'  I'dtnau,  Circuit  Judge.  The  following  are  noted  i>y  the  court  on  its 
own  motion:  The  bill  in  this  case  contains  no  proper  prayei'  tot  sub- 
|kena,  as  required  by  the  rules  nf  the  s'uipreme  obutt. '  Moi'eov6f,'thei'« 
are  no  proper  allegations  as  to  citizenship  in  tihelt  portion  of  the  bill 
where  they  are  customarily  and  properly  inserted.  If  fhey  aj)pear  else- 
where, the  court  caimot  be  expected  to  search  for  thein,  and  it  is  for 
counsel  to  point  them  out.  If  they  do  not  appear,  the  bill  is  defective 
On  this  account,  as  welh  as  for  the  other  reason  already  stated.  It  Is 
therefore  ordered:  Bill  dismissed  at  the  August  rules,  1892,  with  CQSts, 
M  of  course,  kad  without  further  order  bn  the  part  of  the  co^rt,  unless 
before  that  time  complainants  properly  amend  and  pajr  taxable  costs  to 
that  time. 

Thereafter  complainants  amended  the  bill  by  inserting  in  the  intro- 
ductory part  thereof,  after  the  description  of  certain  of  the  complainants 
as  dtizens  of  Bohemia,  in  the  empire  of  Austria,  the  words,  "and  sub- 
jects of  the  emperor  of  Austria,"  and,  after  the  description  of  the  Eisner 
&  Mendelson  Company  as  a  corporation  duly  organized  under  the  l&wa 
of  the  state  of  Pennsylvania,  the  words,  "and  a  citizen  of  said  state  of 
Pennsylvania,"  and  after  the  word  "defendants,"  the  words,  "and  citi- 
zens of  said  state  of  Massachusetts,"  and  also  by  changing  the  prayer  for 
process  therein  80  as  to  read  as  follows: 

"May  it  please  your  honor  to  griint  unto  your  orators  a  writ  of  subpoena  of 
the  United  States  of  America,  directed  to  the  said  defendants  S.  Tibbetts  and 
W.  W.  Lacey,  trading  as  S.  Tibbetts  &  Co.,  and  S.  Tibbetts,  George  Burwell. 
and  W.  W.  Lacey,  commanding  them,  and  each  of  them,  to  appear  and  an- 
swer this  bill  of  complaint,  and  to  abide  and  perform  such  order  and  decree 
in  the  premises  as  to  the  court  shall  seem  meet,  and  be  required  by  the  princi- 
plea  of  equity  and  good  conscience. " 

Defendants  also  demurred  to  the  amended  bill. 
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PuTKAU,  Circait  Judge.  As  this  case  conies  before  me  oh  general  de- 
murrer, if  the  bill  is  sustainable  on  any  ground,  the  demurrer  must  be 
orei^led.  The  complainants  cite  nothing  binding  this  court  pro- 
tecting them  in  the  exclusive  use  of  the  word  "Carlsbad."  The  case 
which  most  nearly  approaches  the  contention  of  the  complainants  on 
this  point  is  found  originally  as  TTwmpson  v.  Montgomery,  41  Ch.  Div. 
85,  (decided  by  the  court  of  appeal  in  1888,)  and  affirmed  by  the  house 
of  lords  in  [1891]  App.  Cas.  217.  This  case  is  noted  in  Lcaerenet 
Manufg  Cb.  v.  Tmnmee  Manufg  Oo.,  138  U.  S.  537,  11  Sup.  Ct.  Rep. 
396;  where  it  seems  to  be  regarded  as  an  authority  only  to  the  extent  that 
the  party  restrained  was  using  the  name  of  the  town  of  Stone  in  such 
way  as  to  amount  to  a  false  representation  that  his  goods  were  the  goods 
of  the  complainant.  In  Bremng  Asaociaiion  v.  Pua,  24  Fed.  Rep.  149, 
and  in  Whiie  Lead  Co.  v.  Cairy,  25  Fed.  Rep.  125,  the  court  protected 
the  name  of  the  city  which  was  the  residence  of  the  original  manufac- 
turer, and  which  he  had  attached  to  his  trade-marks;  but  in  New  York 
&  R.  Cement  Co.  v.  Ooplay  Cement  Co.,  45  Fed.  Rep.  212,  Mr.  Justice 
Bradley  laid  down  very  broadly  the  rule  that  the  name  of  a  town  oi 
city  is  one  in  which  no  person  can  obtain  an  exclusive  right;  and  he 
made  a  striking  illustration  by  citing  the  word  "Havana"  as  attached  to 
cigars,  showing  that,  if  a  dealer  in  New  York  sells  "Havana"  cigars  which 
in  truth  are  not  such,  it  may  be  fraud,  but  it  can  be  no  violation  of  a  trade- 
mark. In  this  cose  he  affirms  his  own  decision  in  New  York  &  R.  Cement  Co. 
T.  Coplay  Cement  Co.,  44  Fed.  Rep.  277,  concurred  in  by  Circuit  Judge 
McKsNNAN,  concerning  the  use  of  the  name  of  the  town  or  village  of 
Rosendale. 

I  fear  that  the  rule  laid  down  by  Justice  Bradlet  may  be  held  to  be 
the  law  in  the  United  States;  although  to  one  who  knows  the  history  of 
the  manufacture  of  Rosendale  cement,  it  would  seem  just,  on  a  bill 
filed  by  any  cement  manufacturer  in  that  locality,  in  behalf  of  himself 
and  other  manufacturers,  to  protect  against  an  injury  to  the  hcmest 
dealer  coupled  with  a  fraud  on  the  public.  The  fact  that  many 
have  a  common  interest  in  the  same  subject-matter  ought  not  to  deprive 
one  of  the  many  from  being  protected  against  an  injury  to  the  whole; 
and,  whatever  difficulties  there  might  be  in  a  suit  at  law  for  damages  in 
behalf  of  one  manufacturer  among  many,  as  pointed  out  by  Justice 
Bkadley,  there  is  no  more  inconvenience  in  proceeding  in  equity  in 
such  cases  than  on  bills  in  behalf  of  parishioners  to  establish  a  general 
modut,  or  of  commoners  respecting  rights  of  common,  or  of  one  tax- 
payer in  behalf  of  all  others  in  the  town,  all  of  which  are  well-recog- 
nized subjects  of  equity  jurisdiction.  It  may  be,  as  the  oomplainants 
assert,  that  this  case  can  be  distinguished  on  the  alleged  ground  that  the 
right  of  the  oomplainants  to  use  the  name  of  the  city  of  Carlsbad,  in 
connection  with  products  of  its  springs,  is  exclusive.  It  is  certain 
that,  in  case  of  the  "Stone  Ale"  referred  to,  and  also  in  the  case  of  Ae 
"Glentield  Starch,"  reported  as  Wotherspoon  v.  Currie,  L.  R.  5  H.  L. 
608,  and  noted  in  Lawrence  Mnriufg  Co.  r.  Tennessee  Manufg  Co.,  188 
U.  S.  550,  11  Sup.  Ct.  Rep.  401,  the  use  of  the  name  of  ttie  town  was 
protected,  under  special  circumstances. 


Digitized  by 


Google 


Cmr  O*  OABLSBAD  V.  TIBBBm.  857r 

On  the  other  hand,  it  may  well  be  qu^tioned  whether,  if  the  respond- 
ents in  this  case  should  use  the  word  "  Carlsbad  "  in  snch  manner,  ^s.  to 
be  free  from  all  representation,  or  suggestion^  that  they  were  offering  for 
sale  the  prodncts  of  complainants'  springs,  or  in  connection  with  only 
the  words  "Obesity  Pills,"  any  injnry  to  the  complainants  could  be 
shown,  or  any  right  of  theirs  violated.  As,  however,  this  bill  miiBtbe 
sustained  on  general  demurrer,  I  do  not  now  find  it  necessary  to  pass 
upon  the  broad  right  to  the  use  of  the  word  "  Carlsbad  "  claimed  by 
complainants.  Moreover,  that  matter  can  be  better  determined  on  a 
presentation  of  all  the  facts  at  a  final  hearing. 

This  bill  must  be  sustained  on  the  allegation  that  the  respondents 
make  public  use  of  the  following  representation:  "They  [meaning  the 
Carlsbad  Obesity  Pills3  are  composed  of  the  salts  of  the  celebrated  Carls- 
bad springs."  This  the  bill  alleges  to  be  false.  The  bill  further  alleges 
that  respondents'  pills  are  composed  mainly  of  aloes,  a  drug  alleged  to 
be  very  deleterioos  to  health,  if  used  for  any  length  of  time.  On  thia 
point  the  case  is  narrowed  down  very  doaely.  It  is  that  the  respond-* 
ents  are  falsdy  and  injuriously  selling  a  deleterious  substance,  and  are 
representing  it  to  be  in  part  or  in  whole  the  same  substance,  admittedly 
of  a  beneficial  character,  in  which  the  complainants  are  dealing  and  of 
which  they  are  the  sole  producers.  That  a  direct  attack  like  this  on  the 
trade  of  a  manufacturer  or  other  dealer  will  be  restrained  is  an  elemen- 
tary proposition.  It  is  not  necessarily  a  branch  of  the  law  of  trader 
marks,  but  underlies  and  supports  it.  While  the  courts  in  this  coantry 
have  not  generally  accepted  the  rules  of  the  English  courts  restraining 
libels  directed  against  a  man's  trade  or  business,  on  the  ground  that 
those  rules  rest  on  the  judicature  acts,  yet  they  will  enjoin  and  punish 
ontrue  representations  expressly  made  by  one  person  that  he  is  selling 
the  product  of  another;  and,  even  when  such  representations  are  not 
fraudulent,  they  will  protect  against  them,  as  they  will  against  any  un- 
authorized intmsion  on  other  property  rights.  It  is  sufficient  that  the 
court  is  satisfied  that  there  is  an  intent  on  the  part  of  the  respondents  to 
palm  ofiTtheit  goods  as  the  goods  of  the  complainants,  and  that  they  per- 
sist in  so  doing  after  being  requested  to  desist.  McLean  v.  Fleming,  96 
U.  B.  245,  254.  But  positive  proof  of  fraudulent  intent  is  not  required 
where  the  proof  of  infringement  is  clear.  Id.  253.  This  principle, 
•o  far  as  it  applies  independently  of  the  special  branch  of  law  relating 
to  trade-marka,  supports  a  class  of  cases  where  the  use  of  a  man's  own 
•omame  is  restrained,  and  also  the  results  in  "numpaon  v.  Montgomery, 
fAi$ttpra,  and  Lu  v.  Haley,  L.  R.  5  Ch.  App.  155.  Itis fully  recognized 
in  Nail  Co.  r.  BenneU,  48  Fed.  Rep.  800,  and  in  Lawrence  Manufg  Co.  v. 
Temuuee  Manuf'g  Co.,  vbi  mpra,  and  is  somewhat  explained  in  Browne 
on  Trade-Marks,  §  48.  Demurrer  overruled,  and  respondents  ordered  to 
plead  or  answes  on  or  before  October  rules  next;  costs  to  abide  the  final 
deoieo. 
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Pennsylvania  R.  Co.  t>.  National  Docks  &  N.  J.  J.  C.  Ry.  Co. 

^C^TCu^t  court,  D.  yew  Jersey.    July  12. 1893.) 

1.  RiJT,ROAI>  COMPAMIKS — InTERSECTIOI;  OF  HOAD— ReB  JUDICATA. 

The  decision  of  the  highest  court  in  the  state  of  Xew  Jersey  as  to  the  ri^ht  of  one 
railroad  company  to  cross  the  lands  of  another  railroad  company  in  the  same  state 
'  is  conclusive,  and  cannot  be  reviewed  by  tbe  United  States  circuit  court  in  a  suit 
between  the  same  parties,  in volviog  the  same  subject-matter,  though  a  federal  ques- 
tion be  involved. 

2.  BaME— IXiCSCTIOS— D19M19SALOP  BlLI.— PRACTICE. 

A  motion  to  dismiss  a  bill  for  an  injunction  filed  by  the  proprietor  company  will 
not,  however,  be  granted,  though  the  injunction  be  refused,  since  tbe  bill  may  be 
availablo  to  complainant  to  regulate  tbe  mutual  use  of  the  premises  by  the  parties. 

In  Equity.  Bill  by  tbe  Pennsylvania  Railroad  Company  against  tbe 
National  Docks  &  New  Jersey  Junction  Connecting  Railway  Company 
to  restrain  defendant  from  prosecuting  certain  condemnation  proceedings. 
Complainant's  motion  for  a  preliminary  injunction  was  denied;  also  de- 
fendant's motion  to  dismiss  the  bill;  and  the  cause  was  retained  to  regu- 
late the  mutual  use  of  tbe  premises. 

James  B.  Vredenburgh,  Samriel  H.  Grey,  and  Joseph  D.  Bedle,  for  com- 
plainant. 

Dickineon  <t  Thompton,  Gilbert  Collins,  and  John  R.  Emery,  for  defend- 
ant. 

Acheson;  Circuit  Judge.  The  court  is  asked  by  a  preliminary  injunc 
tion  to  restrain  tlie  defendant  company  from  further  prosecuting  certain 
condemnation  proceedings  instituted  by  it  under  the  general  railroad 
law  of  the  state  of  New  Jersey,  and  from  taking  thereunder,  or  other- 
wise, any  property  or  lands  of  the  complainant,  or  constructing  upon  said 
property  and  lands  its  proposed  railroad.  On  the  other  band,  the  de- 
fendant moves  the  court  to  dismiss  the  bill.  I  have  examined  the  whole 
case  with  the  care  whicli  its  importance  demands,  but  I  do  not  deem  it 
necessary  at  this  time  to  express  an  opinion  upon  all  the  questions  which 
the  counsel  regard  as  here  involved,  and  which  they  have  argued  so  ably. 
I  shall  consider  the  case  in  a  single  aspect  only.  In  the  state  of  New 
Jersey  it  is  authoritatively  settled  th.at  thesnpre.iie  court,  on  certiorari 
prosecuted  by  the  landowner,  bringing  up  the  appointment  of  commis- 
sioners in  condemnation  proceedings,  has  the  right,  by  virtue  of  its  gen- 
eral supervisory  jurisdiction  over  all  inferior  tribunals  proceeding  in  a 
summary  way,  to  inquire  into  and  determine  all  questions,  whether  of 
fact  or  law,  which  affect  the  right  of  the  company  seeking  the  condemna- 
tion to  take  the  plaintiff's  land,  ^fm1is  <t  E.  R.  Co.  v.  Hudson  Tunnel 
R.  Co.,  38  N.  J.  Law,  o48.  Now,  long  before  our  equitable  jurisdic- 
tion was  here  invoked,  the  complainant  procured  the  allowance  of  a  writ 
of  certiorari,  whereby  the  condemnation  proceedings  in  question  were  re- 
moved into  the  supreme  court  of  New  Jersey ;  and  thereu]>on  reasons  were 
filed  in  that  court  by  the  complainant  for  setting  aside  the  said  proceed- 
ings and  the  order  appointing  the  commis?5')ners,  wliich  raised  every 
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question  affecting  the  right  of  the  defendant  company  to  appropriate  to 
its  uses  the  complainant's  property  or  lands.  Upon  an  inspection  of  the 
record,  it  is,  I  think,  quite  evident  that  upon  those  reasons  or  causes  as- 
signed the  whole  controversy  between  these  parties,  so  far  as  the  right 
of  appropriation  is  concerned,  was  before  the  state  court  for  adjudication. 
The  supreme  court,  for  reasons  expressed  in  its  opinion,  set  aside  the 
condemnation  proceedings,  (18  Atl.  Rep.  574;)  but,  upon  a  writ  of;  er- 
ror sued  out  by  the  defendant  company,  the  court  of  errors  and  appeals 
of  the  state  of  New  Jersey  revensed  the  judgment  of  the  supreme  court, 
and  remitted  the  record  to  that  court,  (21  Atl.  Rep.  570,)  which  ulti- 
mately altirmed  the  order  appointing  the  commissioners.  The  court  of 
eiTor&  and  af>peals  in  its  opinion  declared  that  one  railroad  company 
may  condemn  the  right  to  cross  the  lands  of  another  .conxpany.:of  the 
same  character,  although  those  lands  luay  be  necessary  for  the  railroad 
purposes  of  the  latter  company,  subject  only  to  the  qualification  that  the 
manner  of  crossing  is  not  to  be  destructive  of  the  ability  of  the  road 
crossed  to  exercise  its  franchises  fully,  fairly,  and  freely;  that  in  such  a 
condemnation  all  that  is  acquired  is  the  privilege  or  easement  of  cross- 
ing; and  that  after  such  condemnation  the  place  of  crossing  is  to  be  and 
remain  in  the  common  use  of  both  railroad  companies,  for  the  exercise 
of  their  respective  franchises.  Upon  the  proofs  presented,  the  court 
held  that  the  projected  crossing  of  the  complainant's  land  by  the  defend- 
aat  company  was  neither  destructive  to  the  ability  of  the  complainant 
fully  and  fairly  to  exercise  its  franchises  and  pertbrin  its  duties,  nor  of 
such  a  character  that  the  company  could  not  be  adequately  compensated 
in  damages,  and  therefore  that  it  was  a  lawful  crossing.  Such  being  the 
decision  of  the  highest  court  of  the  state  of  New  Jersey  upon  the  right 
of  one  railroad  company  to  cross  lands  situated  within  that  state  belong- 
ing to  another  railroad  comiMiny,  made  in  a  suit  involving  the  identical 
condemnation  proceedings  herein  drawn  in  question,  and  between  the 
parties  to  the  present  suit,  we  must,  upon  well-settled  principles,  r^ard 
the  decision  as  the  law  of  this  case. 

It  is,  however;  alleged  that  under  the  condemnation  i>rqqeediiigs  jAip 
defendant  company  proposes  to  take  "out  and  out"  a  part  of  the  com- 
plainant's land  which  is  necessary  for  the  purpoi^es  of  its  franchises,  in- 
cluding, as  it  does,  a  part  of  its  "Harsimus"  abutment  and  right  of  way 
and  ground  condemned  by  it  for  other  railroad  purposes,  and  that  the 
right  to  make  such  absoldte  approjiriation  has  not  been  passed  ujwn  by 
the  state  courts.  But,  upon  &  careful  rdadinjrof  the 'petition  in  the  con- 
demnation proceedings,  I  anl  of  tlio  opinion  that  it  is  limited  to  a  fight 
of  crossing,  and  that  no  greater  right  can  be  acquired  under  those  jm)- 
ceedings.  The  defendant's  counsel  so  contend  here,  and  I  think  tlieir 
position  is  undoubtedly  correct.  Aside  from  this  view,  however,  'this 
matter  was  before  the  state  courts.  Clearly  it  was  involved  in  the  issues 
there  tried,  and  the  question  here  raised  must  be  taken  to  have  been 
passed  on  by  the  court  of  errors  and  appeals,  and  adjudged  against  the 
complainant.  Bdoit  v.  Morgan,  7  Wall.  619.  ■•  We  cannot,  then,  avoid 
giving  a  conclusive  effect  to  the  judgment  of  the  state  court.     Certainly 
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it  is  not  within  the  province  of  a  court  of  equity  to  act  as  a  court  of  re- 
view as  respects  alleged  errors  of  a  court  of  law.  Tilton  v.  Cofidd,  93  U. 
S.  163.  Nor  does  it  make  any  difference  that  there  is  here  involved  a 
federal  question,  for  the  decision  of  the  court  of  errors  and  appeals  upon 
such  question  is  reviewable  only  by  the  supreme  court  of  the  United 
Btates. 

The  motion  for  an  injunction  must  be  denied.  But  we  are  not  pre- 
pared to  say  that  this  bill  may  not  be  available  to  the  complainant  to 
regulate  the  mutual  use  of  the  premises  by  the  two  railroad  companies 
in  the  exercise  of  their  respective  franchises,  and  the  motion  to  dismiss 
will  be  denied.  And  now,  July  12,  1892,  the  motion  for  an  injunction 
is  overruled,  and  the  restraining  order  is  dissolved.  The  motion  to  dis- 
miss the  bill  is  denied. 


Marr  et  al.  v.  Shaw. 
(Circuit  Court,  D.  Minnesota.    1898.) 

1.  BPBCiFto  Pbkfobmaxce— Requisites  op  Contkaot— Evidekcb. 

Bpeciflo  performance  of  an  aUeged  oral  contract  to  convey  land,  when  the  proof 
of  such  contraot  is  vague,  uncertain,  and  fragmentary,  will  not  be  enforced  30  years 
after  the  alleged  date  thereof,  and  when  the  relation  of  the  parties  and  surround- 
ing  circamstances  rebut  the  presumption  of  the  existence  of  suoh  contraot. 

t.  Same — When  Deo^bes— Discretion  of  Cocrt. 

Specilic  performance  of  a  contract  for  the  sale  of  land  rests  In  the  discretion  of 
the  court,  and  will  not  be  decreed  when  i  i,  would  work  a  hardship  or  injustice  to 
either  party.    The  parties,  in  such  a  case,  may  be  left  to  their  remedies  at  law. 

8.  Same— Improvements— Eqcities. 

Defendant  bought  a  farm  in  order  to  secure  a  home  for  her  indigent  brother  and 
bis  family,  taking  the  deed  in  her  own  name.  He  took  possession,  and  lived  thereon 
for  many  years,  until  his  death,  making  some  improvements,  but  in  the  mean  time 
defendant  advanced  him  money  far  exceeding  the  value  thereof.  Held,  in  a  suit 
by  his  widow  for  specific  performance  of  an  alleged  oral  contract  to  sell  the  farm 
to  deceased,  that  there  was  no  equity  arising  in  complainant's  favor  because  of  the 
improvements. 

4.  Vendor  and  Fckckaser— The  Contract — Proposition  and  Acckptanoe. 

Where  an  offer  of  sale  of  land  stands  for  20  years,  and  until  after  the  death  of 
the  party  to  whom  it  is  made,  without  compliance  with  its  terms,  the  widow  and 
sole  devisee  of  such  party  cannot  accept  the  proposition,  and  offer  to  perform  it, 
and  thereby  make  a  contract  binding  upon  the  proposer. 

In  Equity.  Bill  by  Mary  Jane  Marr,  and  Mary  Jane  Marr  as  ex- 
ecutrix of  the  estate  of  Dennis  Washington  Marr,  deceased,  against  CFiar- 
lotte  R.  .Shaw,  to  enforce  the  specific  performance  of  an  oral  contract  to 
convey  land.     Bill  dismissed. 

Ferguson  &  Kneeland,  for  complainants. 

Young  <fr  Lightner,  for  defendant. 

Before  Sanborn,  Circuit  Judge,  and  Nelson,  District  Judge. 

Sanborn,  Circuit  Judge.  This  is  a  suit  in  equity  to  enforce  the 
specific  performance  of  a  contract  to.  convey  a  tract  of  about  170  acres 
of  land  near  the  city  of  Minneapolis,  brought  by  Mary  Jane  Marr,  who 
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is  the  widow,  sole  devisee,  and  sole  executrix  of  the  last  will  of  Dennis 
W.  Marr,  decwsed.  The  bill  alleges  that  on  the  14th  day  of  Novem- 
ber, A.  D.  1866,  the  defendant,  who  had  just  purchased  the  land  foe 
$6,200,  made  a  contract  with  Dennis  W.  Marr,  in  consideration  that  he 
would  enter  upon,  cultivate,  and  occupy  the  land,  and  pay  the  taxes 
thereon,  that  she  would  convey  the  same  to  him  at  any  time  he  should 
pay  her  the  said  t6,200,  and  that  in  the  mean  time  he  should  have  all 
the  produce  and  profits  of  the  land  and  its  cultivntiou;  that  Dennis  W. 
Marr  then  agreed  to  purchase  the  land  on  these  terms,  paid  her  $200  of 
the  purchase  money,  and  on  the  20th  day  of  March,  1867,  entered  upon, 
and  thereafter  occupied  and  cultivated,  the  land,  and  paid  the  taxes  upon 
it,  until  he  died,  on  September  12,  1886,  and  that  in  the  mean  time  be 
had  made  permanent  improvements  thereon.  The  answer  denies  that 
the  defendant  ever  made  any  contract  to  sell  the  land  to  Mr.  Marr,  but 
avers  that  she  bought  it  in  1866,  to  provide  a  place  for  him  to  earn  his  liv-  ■ 
ing  and  support  his  family,  and  agreed  that  ho  might  go  into  the  pos- 
session and  use  of  it  as  her  tenant  at  will,  on  condition  that  he  should 
pay  the  taxes  on  the  land,  and  keep  the  improvements  in  good  repair. 
It  also  alleges  that  under  this  agreement  he  did  enter  upon  the  land  in 
March,  1867,  and  occupied  it  until  he  died.  It  denies  that  he  ever  paid 
anything  towards  the  purchase  of  the  property,  or  made  any  permanent 
improvements:  and  alleges  that  between  the  date  of  her  purchase  of  the 
land  and  his  death  the  defendant  had  advanced  to  him  more  than 
$3,000,  which  be  had  never  repaid. 

In  the  consideration  of  this  case  it  must  be  borne  in  mind  that  the 
entry  upon,  occupation,  and  use  of  this  land  by  Mr.  Marr,  and  the  pay- 
ment of  the  taxes  thereon,  were  acts  that  both  parties  admit  be  agreed 
to  and  did  perform.  The  complainant  claims  he  performed  them  un- 
der his  contract  of  purchase;  the  defendant,  that  he  performed  them  un- 
der his  contract  of  lease;  hence  the  acts  themselves,  and  their  perform- 
ance, do  not  strengthen  the  contention  of  either  party.  We  must  there- 
fore look  to  other  evidence  to  determine  the  only  issue  in  this  case,  viz. , 
whether  the  defendant  made  a  contract  of  sale  or  a  contract  of  lease  with* 
Marr  in  November,  1866,  and  to  the  contract  thus  established  the  occu- 
pation and  use  must  be  referred.  This  issue  is  strenuously  contested, 
and  the  existence  of  any  contract  of  sale  rendered  at  least  doubtful  by 
the  testimony  of  the  witnesses.  It  therefore  becomes  important  to  notice 
the  circumstances  and  situation  of  the  contracting  parties,  and  to  con- 
sider the  probability  of  the  existence  of  this  contract.  As  disclosed  by 
the  record,  they  were  these :  The  defendant  was  the  sister  of  Dennis  W. 
Marr.  She  lived  in  New  England,  sometimes  in  Scarborough,  Me., 
sometimes  in  Springfield,  Mass.  Mr.  Marr,  in  and  prior  to  1857,  lived 
in  a  house  in  St.  Antiiony,  now  Minneapolis,  Minn.,  which  he  or  his 
wife  owned,  but  which  was  mortgaged  for  morethan  $2,000  to  one  May- 
all.  In  1857,  Mr.  Marr  failed  in  business,  and  was  ever  after  that  in- 
solvent, until  in  1868  he  tookthe  benefit  of  the  bankrupt  act.  In  1859 
he  was  unable  to  pay  the  mortgage  on  the  house  he  occupied,  and  to 
prevent  its  foreclosure,  and  to  save  himself  and  family,  which  consisted 
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of  his  wife  and  four  young  girls,  from  being  turned  out  of  doors,  hel>e- 
sought  the  defendant  to  buy, and  she  did  buy,  this  mortgage  on  his  house, 
at  an  expense  of  $2,400,  foreclosed  it,  and  gave  him  the  use  and  rent 
of  the  house  and  property  from  1859  until  he  died  in  1886,  on  the 
sole  condition  that  he  should  pay  the  taxes,  and  keep  the  improvements 
in  repair.  In  1866,  Mr.  Marr,  who  was  still  living  in  this  house  of  the 
defendant,  and  was  very  poor,  besought  a  neighbor  of  his,  who  was  go- 
ing east,  to  go  to  the  defendant  in  Maine,  tell  her  of  his  extreme  poverty, 
and  beseech  her  to  buy  a  piece  of  land  and  put  him  on  it  as  her  ten- 
iinl,  so  that  he  could  there  earn  a  comfortable  living  for  his  family. 
This  neighbor  carried  the  message  to  the  defendant,  and  in  response  she 
came  from  Maine  to  Minneapolis,  in  1866,  for  the  purpose  of  buying  a 
farm,  and  putting  her  brother  upon  it  as  lier  tenant,  so  that  he  might 
there  support  his  family,  and  educate  his  children.  Immediately  on 
her  arrival  she  took  pity  on  his  poverty,  and  bought  him  a  pair  of  horses, 
a  wagon,  and  harness, for  him  to  earn  his  living  with  during  that  winter. 
She  then  bought  the  land  here  in  controversy,  caused  it  to  be  conveyed 
to  herself,  paid  $4,000  cash  for  it,  and  gave  a  mortgage  back  for  $2,200, 
which  she  subsequently  paid.  In  March,  1867,  Mr.  Marrandbis  fam- 
ily moved  upon  the  farm  in  controversy,  and  he  continued  to  occupy 
and  cultivate  it  from  that  date  until  he  died.  For  the  horses,  wagon, 
harness,  and  other  purchases  of  personal  property  the  defendant  made 
for  this  brother,  and  in  the  expenses  of  her  trip  to  Minnesota  to  assist 
him,  she  expended  about  $1,000  in  the  fall  of  1866.  In  the  spring  and 
summer  of  1867  she  advanced  $645  to  enable  him  to  plow  and  seed  this 
farm,  and  buy  machinery  to  operate  it.  In  1873,  at  his  request,  she  iur 
trusted  him  with  $1,500,  to  buy  10  acres  of  land  adjoining  her  farm, 
and  to  invest  the  balance  in  pine  lands  for  her.  He  took  the  money, 
but  never  bought  the  10  acres,  never  invested  any  of  it  in  pine  lands,  and 
never  accounted  for  or  paid  back  any  of  all  these  moneyssoadvancedand 
intrusted  to  him,  which  amount  lo  more  than  $3,000.  About  the  year 
1871,  Mr.  Marr  grubbed  and  broke  up  about  30  acres  of  new  land  on 
this  farm,  and  within  two  years  after  he  received  the  $1,500  from  the 
defendant  to  invest  for  her  he  built  upon  it  a  granary,  machinery  build- 
ing, hennery,  ice  house,  shingled  the  house  and  barn,  moved  an  old 
building  across  the  road  and  attached  it  to  the  house,  enlarged  the  cellar, 
and  built  a  new  kitchen,  so  that  the  buildings  were  made  more  spacious, 
useful,  and  comfortable,  at  an  expense  of  about  $1,700;  but  no  per- 
manent improvements  appear  to  have  been  made  by  him  subsequent 
to  1875. 

tinder  these  circumstances,  it  is  insisted  by  the  complainant  that  in 
November,  1866,  the  defendant  contracted  orally  to  convey  this  farm 
to  Marr  for  $6,2(K),  whenever  he  was  able  to  pay  this  sum.  The  wit- 
nesses most  favorable  to  complainant,  however,  go  no  further  than  to 
testify  that  in  conversation  with  Marr  at  the  time  of  the  purdiase  of 
the  ^rm  the  defendant  told  him  she  was  biT^'ing  the  place  for  him  to 
make  a  home  for  himself  and  his  family,  and  that  the  farm  should  be 
his  at  any  time  he  could  pay  back  what  she  had  paid  for  it,  and  Mr. 
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Man  assented  to  this,  and  said  he  would  do  the  best  he  could.  No  wit- 
ness testifies  that  he  told  her  he  thought  he  could,  or  said  to  her  he 
would,  buy  and  pay  for  the  farm ;  and  all  agree  that  he  was  to  have  the 
possession  and  use  of  it  to  support  bis  family,  for  an  indefinite  time,' 
whether  he  bought  and  paid  for  it  or  not.  In  view  of  this  fact,  and  the 
further  fact  that  the  defendant  furnished  the  money  to  buy  the  seed  aud 
machinery  required  in  1867  to  raise  the  first  crop,  and  that  at  Mr. 
Marr's  request  she  came  to  Minnesota  for  the  express  purpose  of  buyin<; 
a  farm  to  put  him  on  as  her  tenant,  so  that  lie  might  there  support  his 
lamily,  then  in  great  want,  wc  are  not  satisfied  that  Mr.  Marr,  by  his 
act  of  taking  possession  of  the  farm  in  the  spring  of  1867,  either  in- 
tended to  or  did  agree  to  buy  this  farm,  and  pay  the  $6,200;  and  the 
entire  evidence  strongly  points  to  the  conclusion  that  he  never  made 
any  such  contract. 

Specific  performance  of  oral  agreements  to  convey  land,  where  the 
purchasers  have  entered  under  the  contracts,  and  made  permanent  im- 
provements upon  the  land,  has  long  been  enforced  in  equity,  on  the 
ground  that  a  failure  so  to  do  would  work  a  fraud  on  the  purchasers 
through  the  loss  of  their  improvements;  but  in  the  case  at  bar  the  rea- 
son of  this  role  ceases,  because  the  entire  improvements  made  by  Mr. 
Marr  were  far  less  in  cost  and  value  than  the  money  lie  received  from 
the  defendant  after  he  took  possession  of  the  farm,  and  which  he  never 
repaid.  No  equity,  therefore,  in  favor  of  the  complainant  arises  here  on 
accoimt  of  these  improvements.  Complainant's  witnesses  seek  to  draw 
this  contract,  after  a  lapse  of  22  years,  from  detached  fragments  of  des- 
ultory conversations  between  defendant  and  Mr.  Marr  while  she  was 
visiting  at  his  house  on  her  errand  of  mercy  in  1866,  from  family  talk 
at  meal  times,  and  from  subsequent  admissions  of  hers  to  strangers  that 
she  had  given  Mr.  Marr  a  chance  to  buy  the  farm  by  paying  the  orig- 
inal jmrchase  price;  but  no  witness  testifies  tliat  Mr.  Alarr  ever  agreed 
with  her  to  purchase,  and  pay  this  price;  and,  even  if  the  defendant 
had  offered  to  sell  to  him  for  $6,200  in  1866,  such  an  unaccepted  offer 
would  surely  be  of  no  avail  20  years  later,  and  after  the  death  of  Mr. 
Marr. 

On  the  other  hand,  the  answer  of  the  defendant  unqualifiedly  denies 
this  contract  of  sale  that  is  sought  to  be  culled  from  these  fragmentary, 
desultory  conversations.  It  is  clearly  proved  that  the  purpose  for  which 
Mr.  Marr  besought  the  defendant  to  come  to  Minnesota  in  1866,  and 
the  purpose  for  which  she  did  come,  was  to  buy  a  farm  for  him,  to  get 
a  living  on  for  himself  and  his  family  as  l>er  tenant;  that  both  parties 
at  that  time  sent  for  one  B.  F.  Cutter  to  come  to  Minneapolis,  to  assist 
them  in  the  purchase  of  such  a  farm;  that  he  was  present  at  Mr.  Marr's 
house  with  them,  advised  and  directed  the  negotiations  while  the  pur- 
chase was  being  made,  and  remained  until  the  negotiations  were  closed; 
and  he  testifies  that  the  agreement  was  that  Mr.  Marr  should  occupy  the 
farm,  pay  the  taxes  and  insurance,  keep  the  improvements  in  repair, 
and  have  all  he  could  raise  on  the  farm,  and  that  there  was  no  agree- 
ment to  sell  it  to  him.     It  is  clearly  proved  that  Mr.  Marr,  in  his  sched- 
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ules  in  bankruptcy  in  1868^  ^wore  t^at  hie  had  uo  intei;es^  in.aaxy  real 
estate  under  any  contract;  that  in  all  his  letters  and  writings  that  ap- 
pear in  evidence  he  mentioned  this  land  as  the  defendant's  farpi,  and 
never  as  his  own;  that  in  his  lifetime  he  repeatedly  asked  the  defendant 
to  sell  the  farm  to  him,  and  she  repeatedly  refused;  that  to  a  cloud  of 
witnesses  he  stated  that  the  farm  was  hers,  and  to  many  that  he  was 
living  on  it  as  defendant's  tenant  under  the  arrangement  set  forth  in  the 
answer,  and  that  he  had  no  interest  in  it.  It  is  clearly  proved  that  the 
farm  rapidly  increased  in  value,  until  in  1883  it  was  worth  $40,000, 
and  that  he  never  offered  or  attempted  to  pay  the  $6,200  for  it,  or  to 
enforce  his  contract  to  buy  it,  but  struggled  on  in  despondency  to  his 
death.  It  is  useless  to  further  review  this  testimony.  We  are  unable 
to  believe  that  the  defendant  made  any  contract  to  sell  this  land  to  Marr 
for  $6,200,  or  that  he  made  any  contract  to  purchase  it. 

Specific  performance  of  an  oral  contract  to  convey  land  ought  not  to 
be  decreed  20  years  after  the  alleged  date  of  the  contract,  unless  the 
proof  of  the  contract  is  full,  clear,  and  satisfactory.  PurceU  v.  Miner,  4 
Wall.  513;  CoUm  v.  Thompgon,  2  Wheat.  386;  Carr  v.  Duval,  14  Pet.  84; 
Lanz  v.  McLaughlin,  14  Minn.  72,  (Gil.  55;)  Pom.  Spec.  Perf.  §  136,  and 
authorities  there  cited.  In  this  case  the  proof  of  the  contract  is  vague, 
uncertain,  and  fragmentary,  while  the  surrounding  circumstances,  the 
situation,  relation,  acts,  and  statements  of  the  parties  to  it  while  both 
were  living,  and  for  19  years  after  its  alleged  date,  make  its  existence 
improbable.  It  is  incredible  that  a  man  of  ordinary  intelligence,  with 
the  right  to  purchase  for  $6,200  a  farm  that  as  early  as  1883  was  worth 
$40,000  should  rest  for  years  in  silence  and  poverty  without  exercising 
his  right,  and  die  without  attempting  to  enforce  it.  The  proof  of  the 
contract  is  far  from  full,  clear,  or  satisfactory. 

Again,  an  offer  of  sale  of  land  must  be  accepted  in  a  reasonable  time 
in  order  to  bind  the  proposer,  and  one  which  stands  for  20  years,  and 
until  after  the  death  of  the  party  to  whom  it  is  made,  without  compli- 
ance with  its  terms  or  any  agreement  to  comply  therewith  on  his  part, 
is  abandoned  by  the  lapse  of  time,  and  its  subsequent  acceptance  will 
not  bind  the  proposer.  Leake,  Eq.  Cont.  41;  Pom.  Spec.  Perf.  §  65; 
itfeyneW  v,  Surtees,  25  Ijtw  J.  C.  H.  257,  259;  Minnesota  Linseed  OH  Co. 
V.  GolMer  White  Lead  Co.,  4  Dill.  431. 

Even  if,  as  some  of  the  witnesses  testified,  the  defendant  did  tell  Mr. 
Marr  in  1866  that  he  could  have  the  land  by  paying  her  the  $6,200  she 
paid  for  it  when  he  was  able,  inasmuch  as  he  never  did  pay  it,  or  agree 
to  pay  it,  during  the  subsequent  19  years  of  his  life,  the  complainant 
could  not,  after  his  death,  accept  the  proposition,  offer  to  perform  it, 
and  thereby  make  a  contract  binding  upon  the  defendant. 

Further,  the  specific  performance  of  a  contract  in  equity  always  rests 
in  the  sound  discretion  of  the  court,  and  where,  upon  a  review  of  all 
the  circumatanoes  of  the  particular  case,  it  is  patent  that  it  will  pro- 
duce hardship  and  injustice  to  either  of  the  parties,  they  may  be  left  to 
their  remedies  at  law.  In  such  a  case  a  court  of  equity  is  not  bound  to 
render  a  decree  of  specific  performance,  even  though  the  contract  is  es- 
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tablished.  WiSard  v.  Tayhe,  8  Wall.  557,  567;  Godmn  v.  CoUim,  3 
Del.  Ch.  189,  201,  205;  Joynesv.  Stratham,  3  Atk.  388;  Buxton  v.  IaMot, 
Id.  386;  Raddiffev.  JFamngrtou,  12  Ves.  326, 332;  Undencood  v.  Hitchcox, 
1  Ves.  Sr.  279;  Seymmxr  v.  Z)e  I«nc«y,  6  J«hn8.  Oh.  222.  For  27  years 
the  sisterly  affection  and  generous  bounty  of  the  defendant  protected  her 
unfortunate  brother,  his  wife,  who  brings  this  suit,  and  their  children, 
against  poverty  and  misfortune.  To  her  they  were  indebted  for  a  house 
to  live  in,  a  farm,  seed,  horses,  machinery,  all  things  needful  with 
which  to  secure  from  the  fertile  soil  of  Minnesota  a  comfortable  living, 
education  for  their  children,  and  a  respectable  station  in  society.  To 
them  for  27  years  she  gave  all  the  income  arising  from  the  $2,400  she 
invested  in  1859  at  her  brother's  request,  to  save  his  family  from  be- 
ing turned  out  of  doors  at  St.  Anthony,  all  of  the  income  arising  from 
the  use  of  the  investment  of  the  $6,200  in  the  farm  from  the  year  1866 
to  the  present  time,  and  the  principal  and  interest  of  more  than  13,000, 
which  she  advanced  to  her  brother  between  186(>  and  1874.  Neither 
misfortune,  importunity,  nor  faithlessness  seemed  to  cool  her  affection 
or  exhaust  her  bounty.  By  her  bounty  this  brother  and  his  family 
were  assisted  until  his  death,  his  children  have  grown  up  and  mar- 
ried, and  his  widow  and  devisee  now  asks  this  court  to  compel  this 
defendant  to  perform  a  contract  alleged  to  have  been  made  25  years 
ago,  which,  by  its  terms,  would  compel  her,  upon  receipt  of  $6,200, 
which  she  put  at  risk  in  18G6  for  her  brother's  comfort,  to  transfer  to 
the  complainant  this  farm,  which  has  fortunately  so  increased  in  value 
that,  if  defendant  may  still  hold  it,  it  will  be  a  fitting  reward  of  her 
generosity.  Such  a  contract  would  in  itself  be  hard  and  inequitable 
under  the  circumstances  of  this  case.  The  decree  the  complainants  seek 
would  be  unjust  to  the  defendant,  and,  if  such  a  contract  was  clearly  es- 
tablished, this  court  would  hesitate  long  before  it  would  award  such  a 
premium  to  ingratitude.     The  bill  is  dismissed. 


De  Martin  v.  Phelan. 
(CTrcMtt  Court  of  Appeals,  Xinth  Circuit    Jnlj  18, 189S.) 

Lachbs— What  Constitutes. 

In  a  bill  to  have  a  deed  declared  •  mortgage  and  to  bo  allowed  to  redeem,  com- 
plainant alleged  that  she  was  the  owner  in  fee  of  certain  lands,  subject  to  three 
mortgage  liens,  aggregating  $185,000,  two  of  which  had  been  foreclosed;  that 
prior  to  the  decree  of  foreclosure  defendant  purchased  all  of  said  liens,  "  as  a  means 
of  seoarine  title  to  said  property  and  for  no  other  purpose ; "  that  complainant  was 
then  in  Indigent  circumstances,  and  defendant,  well  knowing  the  same,  took  ad- 
vantage thereof,  and  by  means  of  said  mortgage  indebtedness  induced  her  to  sell 
faim  her  equity  of  redemption,  and  to  make  him  a  deed  of  said  lands  for  (19,000, 
whereas  they  were  in  fact  worth  (43,000.  The  bill  showed  that  nearly  10  years 
had  elapsed  since  the  conveyance,  but  alleged  that  since  the  sale  defendant  had 
been  absent  from  the  state  "for  a  period  aggregating  four  years."  Held  that, 
whether  the  conveyance  be  regarded  as  a  deed  or  mortgage,  complainant,  in  the 
absence  of  excuse  for  the  delay,  must  be  deemed  guilty  of  laches.  47  Fed.  Rep. 
761,  affirmed. 

v.5lF.no.l3 — 55 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  California. 

In  Equity.  Bill  praying  that  a  deed  be  declared  a  mortage  and  that 
complainant  be  allowed  to  redeem  the  lands.  The  circuit  court  sus- 
tained a  demurrer  to  the  bill  for  want  of  equity,  (47  Fed.  Rep.  761,) 
and,  complainant  declining  to  amend,  subsequently  dismissed  the  same. 
Complainant  appeals.     Affirmed. 

George  D.  Cdlin»,  for  ap])cliant. 

Wm,.  F.  Herrin,  (ff.  L.  Gear,  of  counsel,)  for  appellee.  • 

Before  MoKenna  and  Gilbert,  Circuit  Judges,  and  Deady,  District 
Judge. 

McKenna,  Circuit  Judge.  This  is  a  suit  in  equity  to  have  a  deed 
declared  a  mortgage,  which  was  executed  by  plaintiff  in  favor  of  defend- 
ant, and  that  she  be  adjudged  entitled  to  redeem.  The  case  is  presented 
on  bill  and  demurrer.  The  piaintifl'  is  a  woman,  and  alleges  that  on 
the  4th  of  November,  1881,  she  was  the  owner  and  seised  in  fee  of  cer- 
tain lands  which  were  subject  to  three  mortgage  liens,  aggregating  $185,- 
000,  two  of  which  were  foreclosed  on  the  13th  of  August,  1881,  by 
judgment  and  decree;  that  prior  to  the  decree  defendant  purchased  all 
of  said  liens  "as  a  means  of  securing  the  title  to  said  property  and  for  no 
other  purpose;"  that  on  said  day  plaintiff  was  in  indigent  circumstances 
and  great  need,  and  continued  so  until  November  4,  1881,  which  de- 
fendant knew;  that  he  took  advantage  of  her  destitute  condition,  and  by 
reason  of  said  indebtedness  purchased  by  him  induced  her  to  transfer 
said  lands  to  him  for  thesum  of819,000,  on  said  4th  of  November,  1881, 
and  make,  execute,  and  deliver  to  him  a  deed  of  conveyance,  "because 
[to  quote  the  language  of  the  bill]  of  her  helpless  and  destitute  condition 
aforesaid,  of  whicli  said  defendant  took  advantage  in  securing  said  deed;" 
that  at  that  time  her  interest  in  said  property,  to  wit,  the  equity  of  re- 
demption, was  of  the  value  of  845,000,  and  more,  which  defendant 
knew.  The  plaintiff  also  allies  that  defendant  has  been  absent  from 
said  state  of  California  for  a  period  aggregating  four  j'cars  since  the  4th 
of  November,  1881 .  The  defendant  demurred  to  the  bill  on  the  grounds 
that  plaintiff  was  not  entitled  to  the  relief  prayed  for  or  any  relief;  that 
it  did  not  appear  that  the  deed  was  intended  as  security  for  money 
loaned  or  indebted;  thnt  plaintiff  does  not  show  that  the  defendant  took 
unfair  advantage  of  her  necessities,  or  e.^cercised  undue  influence  over 
her,  or  that  she  has  ever  notified  him  of  her  intention  to  rescind  said 
deed,  or  offered  to  return  the  consideration  therefor;  and  that  the  bill  shows 
that  she  has  been  guilty  of  lathes,  and  is  barred  by  section  343  of  the 
Code  of  Civil  Procedure  of  California.  The  court  below  sustained  the 
demurrer,  and  plaintiff  declined  to  amend. 

It  is  not  necessary  to  decide  whether  the  bill  sufficiently  shows  that 
defendant  took  unfair  advanbige  of  plaintiff  or  exercised  undue  influence 
over  her.  Whatever  her  rights  were,  she  was  very  lax  in  asserting 
them.  The  bill  says  the  deed  was  intended  as  a  transfer  of  the  prop- 
erty described  in  it;  that  the  "oratrix  did  make,  execute,  and  deliver  to 
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said  defendant  a  deed  of  conveyance."  The  intention,  then,  was  clear. 
There  was  no  misunderstanding  or  confusion  aboat  the  kind  of  instrument 
she  executed  or  intended  to  execute.  It  was  a  deed,  not  a  mortgage. 
Bnt  it  was  obtained,  she  says,  from  her  helplessness  and  destitution. 
These  could  not  have  continued  for  nearly  10  years, — the  time  whicli 
has  elapsed  since  the  making  of  the  deed  to  the  commencement  of  tiic 
i-uit.  Indeed,  her  destitution  was  relieved  by  the  payment  to  her  of 
$19,000,  and  whatever  influence  or  fraud  was  practiced  on  her  coulil 
not  have  continued  very  long,  and  she  must  have  been  able  soon  after 
the  transaction  to  clearly  review  and  estimate  its  character  and  value  to 
her.  It  is  not  alleged  that  the  circumstances  which  invested  the  trans- 
action continued  afterwards.  When  unembarrassed  by  poverty,  when 
free  from  plaintiflTs  influence  or  fraud,  it  was  her  right,  if  she  desired, 
tore.scind  the  transaction,  or,  putting  it  strongest  for  her,  to  claim  the 
transaction  as  a  loan  and  security.  But  the  right  should  have  been 
exercised  and  notified  to  the  defendant  within  a  reasonable  time.  Oil 
Go.  V.  Marbury,  91  U.S.  592.  We  do  not  think  that  nine  years  and 
ten  months  is  a  reasonable  time.  If  she  was  excused  for  four  years  on 
account  of  defendant's  absence  from  the  state,  she  was  not  excused  for 
five  years  and  ten  months  of  his  presence  in  the  state.  The  com- 
nienceniont  of  the  suit  is  the  first  intimation  of  her  dissatisfaction,  and 
the  plaintiff  does  not  allege  that  defendant  was  absent  from  the  state 
continuously  for  four  years,  but  "for  a  period  aggregating  four  years 
since  the  4th  of  November,  1881."  In  other  words,  the  "period"  was 
a  broken,  not  a  continuous,  one,  and  she  had  therefore  opportunities 
of  conmiunicating  with  him. 

The  plaintiffs  counsel  attempts  to  distinguish  between  a  right  to  re- 
gard the  instrument  as  a  mortgage  and  a  right  to  regard  it  as  a  deed 
and  to  rescind  it,  a(hnitting  in  the  latter  case  that  section  343  of  the 
Code  of  Civil  Proce<iure  controls,  and  that  plaintiB"  is  guilty  of  laches. 
We  cannot  entertain  the  distinction.  There  is  a  diH"ereuce,  great  in  ma- 
terial and  legal  effects,  between  a  deed  and  a  mortgage,  but  the  differ- 
ence does  not  indulge  plaintifTs  delay.  That  consists  in  not  exercising 
within  a  reasonable  time  a  right  the  defendant's  imposition  or  fraud  gave 
her,  which  right  did  not  grow  out  of  or  depend  upon  the  character  of 
the  instrument  she  executed;  and  the  defendant  was  as  concerned  to 
know,  as  entitled  to  know,  from  plaintiff,  she  having  the  election, 
whether  the  instrument  was  to  be  regarded  as  a  mortgage,  with  its  con- 
sequences, as  to  know  whether  it  was  to  be  rescinded  absolutely,  with 
consequences  which  would  follow. 

The  cases  in  which  a  person  is  held  as  a  trustee  ex  malificio  are  clearly 
distinguishable  from  the  one  at  bar.  There  is  no  suggestion  in  the  stat- 
ute of  limitations  of  the  state.  In  fixing  within  what  period  a  claim 
will  become  stale,  the  supreme  court  in  OH  Go.  v.  Murbury,  cited  supra, 
says:  "We  are  but  little  aided  by  the  analogies  of  statutes  of  limitation." 
And  in  Sullirfin  v.  Railrmd  Co.,  94  U.  S.  811,  says:  "Every  case  is 
governed  chiefly  by  its  own  circumstances.  Sometimes  the  statute  of 
limitations  is  applied;  sometimes  a  longer  period  than  that  prescribed 
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by  the  Btatate  is  required.  In  some  cases  a  shorter  time  is  sufficient, 
and  sometimes  the  rule  is  applied  where  there  is  no  statutable  bar.  It 
is  competent  for  the  court  to  apply  the  inherent  principles  of  its  own 
system  of  jurisprudence,  and  to  decide  accordingly;"  citing  a  number  of 
cases.  Besides,  the  plaintififs  laches  is  wholly  independent  of  the  stat- 
ute of  limitations.     Judgment  is  affirmed. 


Thb  John  Shiluto  Co.  v.  McClohg,  Surveyor  of  Customs. 

{CireuU  Court  ttf  AppeaU,  Sixth  Circuit.    September  17,  Ui99.) 

No.  94. 

L  CCSTOIIB  DDTISR  —  APPB^I.8  FBOM  COIXBCTOB  —  FOWEKS  or  ASSISTAHT  Sborwtabih 
OT  THE  TkEASURT. 

An  importer  suing  the  collector  to  recover  dnties  paid.  In  order  to  avoid  the  bar 
resulting  from  bis  failure  to  bring  the  action  within  SO  days  after  the  decision  of 
his  app^  to  the  secretary  of  the  treasury,  as  required  by  Rev,  St.  {  SB81,  alleged 
that  such  decision  was  void  because  made,  not  by  the  secretary,  but  by  the  assist- 
ant secretary,  acting  In  his  ofBcial  capacity  as  assistant.  Hela,  that  as  the  assist- 
ant secretaries  would  have  authority  to  decide  such  appeals,  if  that  doty  were 
assigned  to  them  by  the  secretary,  or  in  case  of  bis  absence  or  sickness,  (B«v.  St. 
tS  161, 177,  179,  286,  245,)  it  must  be  presumed,  in  the  absence  of  a  contrary  show- 
ing, that  the  appeal  was  lawfully  decided. 
A  Baue— Assistant  Secbbtaries. 

Kev.  St.  i  345,  providing  that  the  assistant  secretaries  of  the  treasury  'shall  ex- 
amine  letters,  contracts,  and  warrants  prepared  for  the  signature  of  the  seoretaiy 
of  the  treasury,  and  perform  such  other  duties  in  the  offloe  of  the  aecretarr  of  the 
treasury  as  may  be  prescribed  by  the  secretary  or  by  law, "  does  not  confine  the 
powers  of  the  assistants  to  the  duties  of  a  like  nature  with  those  here  enumerated, 
especially  when  read  in  connection  with  section*  101  and  177,  whioh  impose  mor« 
enlarged  duties  in  certain  contiugenciea. 
I.  Sams— Appeal  piioh  Collector— Decision. 

A  decision  bv  the  secretary  of  the  treasury  that  he  will  not  entertain  an  appeal 
from  the  decision  of  the  collector  of  customs,  because  the  protest  was  not  filea  in 
time,  is  a  decision  "on  the  appeal, "  within  tne  meaning  of  Rev.  St.  i  8931,  which 
requires  suit  to  be  brought  within  90  days  after  such  decision. 
A  Same — IToncB  to  Impobtek. 

When  an  appeal  from  the  collector  of  customs  is  lawfully  pending  before  the 
treasury  department,  the  secretary  has  Authority  to  determine  the  same  at  any 
time,  without  first  notifying  the  importer;  nor  is  he  required  to  notify  the  latt«r 
of  the  result  of  his  decision.    45  Fed.  Rep.  778,  aflirmed. 
%.  Bamb— Action  to  Recover  Duties — Estoppel. 

A  suit  against  •  collector  of  customs,  to  recover  duties  paid,  is  praoUcaUy  a  salt 
against  the  United  States;  and,  as  the  government  is  not  bound  by  an  estoppel, 
the  fact  that  the  collector  did  not  notify  the  importer  of  an  adverse  decision  by  the 
secretary  of  the  treasury  upon  tbe  Importer's  appeal  does  not  prevent  the  ooUeotor 
from  setting  up  as  a  defense  that  the  snit  waa  not  brought  within  90  day*  from 
that  decision,  as  required  by  Rev.  St.  S  2981.  45  Fed.  Rep.  778,  affirmed. 
1  Same— Estoppel— Assignment  ov  Claim. 

An  estoppel  in  pais  operates  only  in  favor  of  the  person  actually  misled,  and  an 
assignee  of  a  claim  for  duties  paid  cannot  rely  upon  an  estoppel  alleged  to  arise 
from  acts  of  the  colleotor  which  misled  the  assignor. 
r.  Same. 

An  assignee  of  an  unliquidated  cl^m  tor  duties  alleged  to  have  been  illegally 
exacted  cannot  maintain  a  suit  thereon  against  the  collector,  for  the  assignment 
of  such  a  claim  is  void  under  Rev.  St.  $  8477. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  Ohio,  Western  Division. 
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Action  by  the  John  Shillito  Company  against  David  W.  McQung, 
as  surveyor  of  customs,  to  recover  duties  paid.  A  demurrer  to  the  sec- 
ond amended  reply  was  sustained,  (45  Fed.  Rep.  778,)  and  thereupon 
the  plaintifif 's  petition  was  dismissed,  with  costs.  Plaintiff  brings  error. 
Affirmed. 

Mortimer  Mathews,  for  plaintiff  in  error.  ' 

John  W.  Herron,  U.  S.  Dist.  Atty.,  and  Henry  Hooper,  Asst.  U.  S. 
Dist.  Atty.,  for  defendant  in  error. 

Before  Jackson  and  Taft,  Circuit  Judges. 

Jackson,  Circuit  Judge.  This  is  an  action  at  law,  brought  by  the 
plaintiff  in  error,  a  corporation  organized  and  doing  business  under  the 
laws  Of  Ohio,  as  assignee  of  John  Shillito  &  Co.,  a  firm  of  importers 
and  dealers  in  dry  goods,  formerly  doing  business  in  Cincinnati,  against 
the  defendant  in  error,  as  the  surveyor  of  customs  for  the  United  States 
at  the  port  of  said  city,  to  recover  the  sum  of  $232.75,  with  interest 
thereon  from  October  4,  1881,  as  an  alleged  excess  of  customs  duties 
paid  under  protest  by  the  said  John  Shillito  &  Co.  on  the  importation 
of  an  invoice  of  wool  knit  goods  of  the  dutiable  value  of  $1,041,  which 
arrived  and  were  entered  at  the  customhouse  in  Cincinnati  on  Septem- 
ber 16,  1881,  and  on  which  the  defendant  assessed  and  collected  of  said 
importers  a  total  duty  of  $597.10,  being  at  the  rate  of  50  cents  per 
pound  on  the  invoice,  amounting  to  465  i  pounds,  and  35  cents  ad 
valorem  in  addition,  when,  as  it  is  claimed,  the  legal  duty  thereon  was 
only  $364.35,  making  the  alleged  excess  of  $232.75,  which  said  firm 
of  John  Shillito  «&  Co.,  having  paid  under  protest,  October  4,  1881,  and 
on  the  same  day  appealed  from  the  decision  of  the  collector  to  the  sec- 
retary of  the  treasury,  thereafter  assigned  to  the  plaintiff  in  error,  who 
commenced  this  suit  on  December  19,  1882,  to  recover  the  amount  of 
such  excess,  with  interest  from  the  date  of  payment,  thereof  by  its 
assignors. 

The  defendant  set  up  by  way  of  defense  to  the  suit  that  the  secretary 
of  the  treasury,  on  the  10th  day  of  December,  1881,  had  affirmed  said 
assessment  of  duties  made  by  defendant,  and  rejected  and  decided  said 
appeal  against  the  importers,  and  that  the  plaintiff  did  not  bring  suit 
for  the  recovery  within  90  days  after  such  decision,  as  required  by 
section  2931,  Rev,  St.  U.  S.  To  this  the  plaintiff  filed  a  reply  and 
amended  reply,  which  the  defendant  demurred  to;  but  these  pleadings 
are  not  set  out  in  the  transcript  of  the  record  under  stipulation  of  the 
parties,  which  recites  that  they  were  superseded  by  the  second  amended 
reply,  and  amendment  thereto.  This  second  amended  reply  alleges  that 
on  or  about  the  2d  day  of  November,  1881,  the  defendant  informed  John 
Shillito  &  Co.,  (plaintift's  assignors)  that  the  secretary  of  the  treasury 
had  declined  to  entertain  the  appeal  on  said  alleged  excessive  assess- 
ment, together  witli  two  other  appeals  made  by  said  firm,  on  the  grou{id 
that  the  protest  thereon  had  not  been  filed  within  the  time  required  by 
law;  that  afterwards,  on  or  about  December  4,  1881,  the  defendant  in- 
formed said  firm  that  the  secretary  of  the  treasury  had,  upon  a  second 
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report  from  him,  made  about  November  8, 1881,  in  regard  to  said  three 
appeals,  revoked  his  said  action  in  refusing  to  entertain  two  of  said  ap- 
peals, and  had  decided  the  same,  but  had  not  changed  his  conclusion  in 
respect  to  the  appeal  as  to  the  alleged  excess  on  the  assessment  in  ques- 
tion; that  thereupon,  without  the  knowledge  or  request  of  John  Shillito 
&  Co.,  and  without  informing  said  firm,  the  defendant  made  such 
further  representations  and  reports  to  the  secretary  of  the  treasury,  as 
to  errors  in  his  original  report  touching  said  protest  and  appeal,  as  con- 
vinced said  secretary  that  the  protest  had  been  duly  filed,  and  thereby 
led  the  secretary  of  the  treasury  to  revoke  his  determination  not  to  en- 
tertain said  appeal,  which  was  taken  up  and  decided,  as  alleged  in  the 
answer,  December  10,  1881;  that  defendant  did  not,  until  this  action 
was  brought,  inform  John  Shillito  &  Co.  of  said  decision,  although  said 
firm,  by  their  agent  duly  authorized  in  the  premises,  was  during  the 
whole  of  said  time  daily  in  defendant's  office,  transacting  business  with 
defendant  in  respect  to  other  similar  protests  and  appeals;  that,  during 
the  whole  of  said  time,  John  Shillito  &  Co.  were  ignorant  of  said  deci- 
sion, and  relied  solely  upon  said  representations  on  the  one  liand,  and 
said  silence  on  the  other,  as  being  an  assurance  to  said  firm  that  the 
limitation  of  90  days,  set  up  in  the  answer,  had  not  begun  to  run  against 
the  claim  set  up  in  the  petition;  that,  in  maintaining  said  silence  after 
said  representations  and  conduct,  defendant  was  grossly  negligent  of  the 
rights  of  John  Shillito  &  Co.;  and  that  it  was  solely  on  account  thereof 
that  said  firm  did  not  bring  this  action  within  90  days  after  the  render- 
ing of  said  decision.  To  this  second  amended  reply  the  defendant  de- 
murred because  the  matters  set  up  in  avoidance  of  the  answer  were 
equitable,  and  not  legal,  and  because  the  same  were  insufficient  in  law. 
The  court  below  sustained  this  demurrer  upon  the  second  ground 
thereof.  Thereupon  the  plaintiff,  by  leave  of  the  court,  filed  an  amend- 
ment to  its  second  reply,  setting  up  that  the  secretary  of  the  treasury 
having  on  November  2,  1881,  declined  to  entertain  the  appeal  set  forth 
in  the  petition,  on  the  sole  ground  that  the  protest  had  not  been  filed 
within  the  time  required  by  law;  that  on  or  about  December  4,  1881, 
said  secretary  refused  to  reconsider  his  said  action  in  declining  to  enter- 
tain said  appeal,  and  to  decide  the  same;  that  afterwards,  on  or  about 
December  10,  1881,  without  any  further  action  on  the  part  of  John 
Shillito  &  Co.  or  the  plaintiff,  and  without  their  knowledge,  consent, 
or  request,  and  without  notification  to  them,  either  before  or  after,  un- 
til after  the  bringing  of  this  action,  an  alleged  decision  of  said  appeal, 
upon  its  merits,  was  made,  which  it  is  alleged  "was  made  without  au- 
thority, power,  or  jurisdiction  to  make  the  same,  and  was  totally  void 
and  of  no  effect."  It  is  further  averred  that  said  decision  was  not  made 
bj'  the  secretary  of  the  treasury,  as  inadvertentlj"^  state*!  in  plaintiff's 
second  amended  reply,  or  by  tmy  other  officer  or  person  acting  as  and 
for  said  secretary  of  the  treasury,  but  by  the  assistant  secretary  of  the 
treasury,  acting  in  his  official  capacity  as  such  assistant  secretary  only, 
and  was  on  that  account  unauthorized  and  void,  and  of  no  effect.  To 
this  the  defendant  also  interposed  a  demurrer,  because  it  did  not  state 
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facts  sufficient  to  constitute  a  good  reply  to  the  answer.  This  demurrer 
was  sustained  by  the  court,  and  thereupon  the  plaintiff's  petition  was 
dismissed,  with  costs  of  suit.  The  present  writ  of  error  is  prosecuted  to 
reverse  this  judgment  of  the  circuit  court,  and  the  grounds  assigned  in 
support  thereof  are  that  said  court  erred  in  sustaining  the  demurrer  to 
the  second  amended  reply,  and  the  amendment  thereto,  and  in  dismiss- 
ing the  suit  with  costs. 

The  propositions  relied  on  by  counsel  for  plaintiff  in  error  to  sustain 
the  contention  that  the  matters  set  up  in  the  second  amended  reply,  and 
in  the  amendment  thereto,  presented  a  valid  reason  or  excuse  for  not 
bringing  suit  within  90  days,  or  in  avoidance  of  that  defense,  are  the 
following,  viz.:  (1)  That  the  assistant  secretary  of  the  treasury  had  no 
jurisdiction  to  decide  said  appeal  of  John  Shillito  &  Co.,  and  that  s>aid 
alleged  decision  was  therefore  void,  and  of  no  eS'ect;  (2)  that  the  secre- 
tary of  the  treasury,  after  having  twice  declined  to  entertain  said  appeal, 
had  thereafter  no  power  or  jurisdiction  to  decide  the  same  upon  its 
merits  without  the  further  action,  knowledge,  consent,  or  request  of  the 
importers  who  prosecuted  the  same,  and  that  in  so  doing  the  decision 
was  void;  (3)  that  the  defendant  was  estopped  from  denying  that  the 
plaintiff's  action  had  not  been  commenced  within  90  days  after  the  de- 
cision of  the  secretary  of  the  treasury,  as  required  by  section  2931,  Rev. 
St.  It  is  claimed  that  if  either  of  these  positions  are  correct  the  judg- 
ment of  the  circuit  court  must  be  reverseii.  The  averment  contained  in 
the  amendment  to  the  second  amended  reply,  that  the  appeal  was  de- 
cided not  by  the  secretary  of  the  treasury',  but  by  the  assistant  secretary 
of  the  treasury,  acting  in  his  official  capacity  as  such  assistant  secretary 
only,  "and  was  on  that  account  unauthorized  and  void,  and  of  no  ef- 
fect," includes  an  allegation  of  fact  and  a  conclusion  of  law.  The  latter 
is.  of  course,  not  admitted  bj'  the  demurrer,  while  the  former  is  to  be 
taken  as  true,  and  presents  the  question  raised  by  the  first  proposition, 
whether  the  assistant  secretary  of  the  treasury,  acting  in  his  official  capac- 
ity as  such,  had,  or  is  presumed  to  have  had,  the  requisite  authority  to 
decide  the  appeal  of  the  importers. 

It  having  been  found  impossible  for  the  heads  of  departments  to  per- 
form, in  person,  all  the  duties  imposed  on  them  by  law,  the  office  of  as- 
sistant secretary  was  created  for  all  the  departments.  In  the  treasury 
department,  two  of  such  assistant  secretaries  are  required  to  be  appointed 
by  the  president,  by  and  with  the  advice  and  consent  of  the  senate. 
"The  assistant  secretaries  of  the  treasury  shall  examine  letters,  contracts, 
and  warrants  prepared  for  the  signature  of  the  secretary  of  the  treasury, 
and  perform  such  other  duties  in  the  office  of  the  secretary  of  the  treas- 
ury as  may  be  prescribed  by  the  secretary  or  by  law."  Section  245, 
Rev.  St.  By  section  161,  Id.,  "the  head  of  each  department  is  au- 
thorized to  prescribe  regulations,  not  inconsistent  with  the  law,  for  the 
distribution  and  performance  of  its  business;"  and  "in  case  of  the  death, 
resignation,  absence,  or  sickness  of  the  head  of  any  department,  the 
first  or  sole  assistant  thereof  shall,  unless  otherwise  directed  by  the  pres- 
ident, as  provided  by  section  179,  perform  the  duties  of  such  head 
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tintil  a  successor  is  appointed  or  sach  absence  or  sickness  shall  cease." 
Section  177,  Id.  By  section  236.  "all  claims  and  demands  whatever  by 
the  United  States,  or  against  them,  and  all  accounts  whatever  in  which 
the  United  States  are  concerned,  either  as  debtors  or  as  creditors,  shall 
be  settled  and  adjusted  in  the  department  of  the  treasury."  It  admits 
of  no  question  that  under  the  foregoing  provisions  the  secretary  of  the 
treasury  could  have  assigned  to  the  assistant  secretary  or  secretaries  of  the 
treasury  department  the  duty  of  deciding  appeals  from  assessments  made 
by  collectors  of  customs  dutie«;  nor  can  it  be  doubted  that,  in  the  absence 
or  sickness  of  the  head  of  that  department,  such  assistant  secretaries 
could  have  lawfully  performed  his  duties  in  respect  to  such  matters 
which  have  to  be  determined,  settled,  and  adjust^  in  that  department. 
The  reply  does  not  negative  the  fact  that  the  assistant  secretary  was  not 
assigned  by  the  secretary  of  the  treasury  to  the  performance  of  the  duty 
of  deciding  the  appeal,  nor  that  there  was  no  absence  or  sickness  of  the 
head  of  the  department  which  devolved  the  duty  upon  the  assistant  sec- 
retary. Under  such  circumstances,  is  the  want  of  authority  to  be  as- 
sumed, or  will  the  law  raise  a  presumption  to  the  contrary  in  support  of 
the  oflBcial  act?  We  are  clearly  of  the  opinion  that  the  latter  is  the  rule 
to  be  applied. 

In  U.  S.  v.  PeraKa,  19  How.  347,  it  is  said  by  the  supreme  court: 

"We  have  frequently  decided  that  'the  public  acts  of  public  officials,  pur- 
porting to  be  exercised  in  an  oflicial  capacity  and  by  public  authority,  shall 
not  be  presumed  to  be  usurped,  but  that  a  legitimate  authority  had  been 
previously  given  or  subsequently  ratiQed.'  To  adopt  a  contrary  rule  would 
lead  to  infinite  confusion." 

In  ParUh  v.  U.  S.,  100  U.  S.  500,  it  was  held  that  the  acts  of  the 
assistant  surgeon  general  were  to  be  treated  and  regarded  as  the  acts  of 
the  surgeon  general;  the  court  saying: 

"The  office  of  surgeon  general  is  one  of  the  distinct  or  separate  bureaus  of 
the  administrative  service  of  the  war  department.  It  has  tSeen  found  in  re- 
gard to  many  of  these  bureaus,  and  even  to  the  heads  of  departments,  that  it 
is  impossible  for  a  single  individual  to  perform  in  person  all  the  duties  im- 
posed on  him  by  his  office.  Hence  statutes  have  been  made,  creating  the 
office  of  assistant  secretaries  for  all  the  beads  of  departments.  It  would  be  a 
very  singular  doctrine,  and  subvei-sive  of  the  purposes  for  which  these  latter 
offices  were  created,  if  their  acts  are  to  be  held  of  no  force  imtil  ratified  (or 
authorized)  by  the  principal  secretary  or  head  of  department. " 

In  Chadwick  v.  U.  S.,  3  Fed.  Rep.  75G,  it  was  held  that  acts  of  assist- 
ant secretaries  of  the  treasury  are  presumably  authorizetl,  under  sections 
177  and  245,  Rev.  St.,  until  the  contrary  is  shown.  And  in  U.  S.  v. 
Adams,  24  Fed.  Rep.  348,  it  was  held  that — 

"The  assistant  secretary  of  the  treasury  is  not  the  deputy  of  the  secretsirv, 
but  only  his  aid;  and  his  acta  will  be  presumed  to  have  been  performed  by 
authority  of  the  secretary,  under  sections  161  and  245,  Kev.  St.,  or  under  sec- 
,tion  177,  until  the  contrary  appears." 

We  think  these  authorities  state  the  correct  principle  to  be  applied  to 
the  action  of  the  assistant  secretary  in  the  present  case.     It  not  appear- 
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jng  to  the  contrary,  his  authority  to  decide  the  appeal  must  be  presumed. 
We  do  not  deem  it  necessary  to  review  the  authorities  cited  by  counsel, 
for  plaintiff  in  error  to  show  'that  the  duties  of  Ihe  assistant  secretary  of 
the  treasury  are  limited  and  confined  to  matters  of  a  like  nature  and  char- 
acter as  the  examination  of  letters,  contracts,  and  warrants  for  the  signa- 
ture of  the  secretary  of  the  treasury.  That  specific  enumeration  of  du-- 
ties  in  section  245  does  not  control  the  further  provision  that  be  shall, 
"perform  such  other  duties  in  the  office  of  the  secretary  of  the  treasury 
as  may  be  prescribed  by  the  secretary  of  the  treasury  or  by  law,"  special- 
ly when  the  latter  is  read  in  the  light  of  sections  161  and  177,  Id., 
which  impose  more  enlarged  duties  in  certain  contingencies.  We  think, 
there  is  no  merit  in  the  first  proposition  relied  on. 

In  respect  to  the  second  position,  that  the  secretary  of  the  treasury, 
having  on  November  2,  1881,  declined  to  entertain  the  appeal,  and  on 
December  4,  1881,  refused  to  reconsider  his  action  in  that  regard,  had 
no  authority  on  December  10,  1881,  to  decide  the  same  without  further 
action  on  the  part  of  John  Shillito  &  Co. ,  and  without  any  notification 
to  them  or  the  plaintiff,  the  question  is  presented  whether  such  action 
on  the  part  of  the  secretary  operated  either  as  a  dismissal  of  or  a  deci- 
sion against  the  appeal.  Until  withdrawn  by  the  importers  who  prose- 
cuted it,  or  dismissed  for  some  cause,  it  was  still  pending  before  the 
department  for  decision,  and  the  secretary  of  the  treasury  was  invested 
with  the  requisite  jurisdiction  to  decide  the  question  presented.  If] 
the  fact  of  declining  to  entertain  the  appeal  in  November,  1881,  on  the 
ground  that  the  protest  did  not  anpear  to  have  been  made  in  time,  and 
of  refusing  on  December  4,  1881,  to  reconsider  said  action,  did  ex- 
haust the  secretary's  authority  over  the  subject,  deprive  him  of  the 
right  upon  further  examination  or  better  information  to  further  con- 
sider the  matter,  reach  a  different  conclusion  as  to  the  regularity  of  the 
protest,  and  act  upon  the  appeal,  there  was  then,  in  legal  effect,  a  dis- 
missal of  or  adverse  decision  on  the  appeal.  Counsel  for  plaintiff,  in 
error  has  presented  a  very  elaborate  and  highly  technical  argument  to 
establish  that,  as  the  secretary  of  the  treasury  was  exercising  a  judicial 
or  qttad  judicial  function  in  respect  to  the  appeal,  his  refusal  to  en- 
tertain the  same  when  presented  was  such  action  or  decision  as  ex- 
hausted or  terminated  his  jurisdiction.  If  that  view  of  the  question 
is  correct,  it  will  be  difficult  to  escape  the  conclusion  that  such  refusal, 
based  upon  the  ground  that  the  protest  had  not  been  made  within  the 
time  required  by  law,  was  such  a  decision  against  the  importers  as  en- 
titled them  to  bring  suit  within  90  days  thereafter.  The  reason  for 
the  refusal  might  well  be  regarded  as  an  adverse  decision  on  the  ap- 
peal, which  was  purely  a  statutory  right  and  remedy,  requiring  the 
making  of  the  prescribed  protest  in  order  to  the  consideration  of  the 
claim  upon  its  merits.  The  dismissal  of  appeals  in  cases  of  this  char- 
acter for  failure  to  comply  with  the  statutory  prerequisites  is  as  much 
en  adverse  decision  as  one  rejecting  the  claim  presented.  It  will  not, 
therefore,  avail  the  plaintiff  in  error  to  say  that  the  act  of  the  secre- 
tary in  at  first  declining  to  entertain  the  appeal,  for  the  reason  alleged. 
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deprived '  him  of  all  authority  thereafter  to  consider  and  decide  it  upon 
other  ground,  called  the  merits;  for,  if  that  is  so,  there  was  an  adverse 
<iecision  u^ninst  the  appeal  in  November,  1881,  of  which  the  importers 
had  information. 

On  the  other  hand,  if  the  temporary  refusal  to  entertain  the  appeal 
did  not  amount  to  such  decision  thereof  as  exhausted  or  terminated 
the  secretary's  authority  in  the  {Mremises,  then  it  remained  pending  in 
the  department  lor  such  decision,  and  there  waa  lawful  authority  for 
thereafter  acting  upon  it.  The  importers,  as  it  is  allied,  were  in- 
formed that  in  two  other  appeals  the  secretary  had  reconsidered  hia 
declination  to  entertain  the  same,  and  had  thereafter  decided  them. 
He  had  not  informed  them  that  he  would  not  pursue  the  same  course 
in  reference  to  the  appeal  in  question.  The  law  (section  2931,  Rev. 
St. )  clearly  contemplates  that  there  may  be  delays  in  the  disposition 
of  such  appeals,  and  provides  that — 

"No  suit  shall  be  aiaiutiilned  in  any  court  for  the  recovery  of  any  duties 
alleged  to  have  been  erroneously  or  illegally  exacted  until  the  decision  of  the 
secretary  of  the  treasury  shall  have  been  first  had  on  such  appeal,  (not  nec- 
essarily upon  the  merits  of  the  claim  involved,)  unless  the  decision  of  the  sec- 
retary shall  be  delayed  more  than  ninety  days  from  the  date  of  such  appeal, 
in  case  of  an  entry  at  any  port  east  of  the  Itocky  mountains,  or  more  than  Ave 
months  in  case  of  an  entry  west  of  those  mountains." 

While  it  was  not  the  direct  point  involved,  it  is  said  in  Amson  v. 
Murphy,  109  U.  S.  238,  3  Sup.  Ct.  Rep.  184,  that— 

"The  time  fixed  by  statute  for  commencing  this  action  is  within  ninety 
days  after  the  adverse  decision  of  the  secretary  of  the  treasury  on  appeal,  but 
if  the  secretary  fail  to  render  a  decision  within  ninety  days  the  importer  has 
the  option  either  to  begin  suit,  treating  the  delay  as  a  denial,  or  to  wait  the 
decision  and  sue  within  ninety  days  thereafter. " 

In  what  is  there  said,  and  under  the  language  of  the  statute,  the 
secretary's  decision  "on  the  appeal"  is  not  restricted  to  a  decision  on 
ihe  merits  of  the  claim  thereby  presented,  but  includes  his  decision 
on  the  sufficiency  of  the  appeal  itself.  If  he  should  decide,  the  appeal 
to  be  insufhcient  for  noncompliance  with  the  requirements  of  the  stat- 
ute, and  refuse  to  consider  the  same,  the  importer  would  have  to  com- 
mence suit  within  90  days  thereafter.  The  plaintiff  in  error  is,  there- 
fore, in  this  dilemma:  If  the  action  of  the  secretary  on  November  2, 
1881,  in  declining  to  entertain  the  appeal  for  the  reason  that  the  pro- 
test was  not  made  in  time,  was  such  a  decision  on  the  appeal  as  ex- 
hausted his  authority  over  the  matter,  then  suit  should  have  been 
brought  within  90  days  from  that  time.  If  such  action  did  not  op- 
erate as  a  decision  on  the  appeal,  then  the  matter  was  still  gub  jrtdice 
before  the  department,  with  the  right  on  the  part  of  the  importer  to 
bring  suit  within  90  days  after  December  10,  1881,  when  it  was  de- 
cided upon  its  merits.  The  statute  does  not  provide  for  any  notice  to 
the  importer  as  to  when  the  secretary  will  act  upon  the  appeal,  nor  as 
to  the  result  of  his  action.     The  secretary's  authority  to  act  while  the 
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appeal  is  still  pending  is  in  no  way  dependent  upon  the  knowledge  or 
request  of  the  importer  in  the  premises.  The  cases  relied  on  by  coun-^ 
sel  for  plaintiff  in  error,  of  which  Floyd  Acceptances,  7  Wall.  666,  and  U. 
S.  V.  Alexander,  110  U.  S.  62o.  4  Sup.  Ct.  Itep.  99,  are  examples,  hold- 
ing that,  when  quasi  judicial  action  is  had  by  officials  of  the  government, 
such  action  cannot  he  revoke<l,  where  the  rights  of  others  are  involved, 
have  little  or  no  bearing  upon  the  question  under  consideration.  They 
certainly  do  not  sustain  the  proposition  contended  for,  as  applied  to  the 
facts  set  forth,  under  the  statutory  provisions  relating  to  the  subject. 

The  third  and  last  ground  of  reversal  urged  is  that  the  defendant  is 
estopped  from  setting  up  the  defense  that  the  suit  was  not  commenced 
within  90  days  after  the  decision  of  the  secretary  of  the  treasury.  The 
matters  relied  on  as  constituting  such  estoppel  are  that  defendant,  hav- 
ing informed  the  importers  in  November  and  December,  1881,  that  the 
secretary  had  declined  to  entertain  their  api>eal,  and  also  to  reconsider 
his  action  in  respect  thereto,  did  not  thereafter,  until  this  suit  was 
brought,  inform  said  importers  of  the  decision  of  the  appeal  made  by 
the  secretary  on  December  10,  1881,  although  their  agent  was,  during 
said  period,  daily  in  defendant's  oilice,  transacting  business  with  him  in 
respect  to  other  similar  protests  and  appeals.  This  silence  of  the  de- 
fendant after  said  representations  and  conduct,  it  is  claimed,  was  gross 
negligence  on  defendant's  part  of  the  rights  of  John  Shillito  &  Co.,  "and 
it  was  86]ely  on  account  tliereof  that  said  firm  did  not  bring  this  action 
within  ninety  days  after  the  rendering  of  said  decision."  In  the  consid- 
eration of  the  question  thus  presented  the  fact  should  not  be  overlooked 
that  the  defendant  issued,  as  he  was  dealt  witli  by  the  importers,  in  his 
official  character  and  capacity,  and  that  his  liability,  if  any,  is  purely 
statutory.  "The  common-law  right  of  action  against  a  collector  to  re- 
cover back  duties  illegally  collected  is  taken  away  by  statute,  and  a 
remedy  given  based  on  statutory  liability,  wliich  is  exclusive."  Amsoii 
V.  Murphy,  109  U.  S.  238,  3  Sup.  Ct.  Rep.  184,  where  the  legislation 
on  the  subject  is  reviewed.  It  should  be  furthermore  borne  in  mind 
that  "  the  action  is,  to  all  intent  and  purpose,  with  the  provisions  for  re- 
funding the  money  if  the  importer  is  successful  in  tlie  suit,  an  action 
against  the  government  for  ujoneys  in  the  treasury."  Auffmordt  v.  Hed- 
den,  187  U.  S.  329,  11  Sup.  Ct.  Rep.  103.  As  a  suit  against  the 
United  States,  through  or  in  the  name  of  their  collecting  agent  or  officer, 
the  doctrine  of  estoppel  can  properly  have  no  application  to  the  case,  for 
the  reason  that  the  government  is  not  ordinarily  bound  by  an  estoppel. 
Johnam  v.  U.S.,  5  Mason,  42.5,  and  Carr  v.  U.  S.,  98  U.  S. 433.  In  the 
latter  case,  upon  a  bill  filed  by  the  United  States  to  quiet  the  title  to 
certain  lots  in  its  possession,  the  defendant  set  up,  by  way  of  estoppel, 
certain  judgments  in  ejectment  rendered  by  the  state  courts  at  the  suit 
of  his  grantor  against  otlicers  of  the  government,  then  in  possession  as 
its  agents,  in  whose  behalf  the  district  attorney  and  other  counsel,  em> 
ployed  by  the  secretary  of  the  treasury,  appeared.  It  was  held  that 
these  facts  constituted  no  estoppel  against  the  government.  The  su- 
preaw  court  there  say:   "The  United  States  cannot  be  estopped  by  pro- 
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ceedings  against  its  tenants  or  agents,  nor  be  sued  without  its  consent 
■given  by  act  of  congress." 

Treating  the  present  action  as  a  proceeding,  not  against  the  individual, 
but  against  the  official  througti  whom  the  government  permits  itself  to 
be  sued  for  the  recovery  of  money  in  its  treasury,  it  is  perfectly  clear 
that  the  matters  relied  on  constitute  no  estoppel.  Individuals  as  well 
as  the  courts  must  take  notice  of  the  duties  imposed  and  of  the  extent 
of  authorit}'  conferred  by  law  upon  a  person  acting  in  an  official  capac- 
ity. Whiteside  v.  U.  S.,  93  U.  S.  247.  It  is  settled  by  the  case  of  ^m- 
«»» V.  Murphy,  115  U.  S.  579-586,  6  Sup.  Ct.  Rep.  185,  that  no  duty 
or  obligation  rests  upon  the  officers  of  the  government  to  give  notice  to 
the  importers  of  the  decision  of  the  secretary  on  the  appeal,  which 
is  a  matter  of  record  in  the  treasury  department,  and  ordinarily  com- 
municated to  the  collector  by  letter,  which  is  preserved  or  recorded  in 
the  customhouse.  "  Inquiry  there,  or  at  the  treasury  department,  would 
always  elicit  information  on  the  subject;  and  the  importer,  knowing 
when  the  appeal  was  taken,  can  always  protect  himself  by  bringing  his 
suit  after  the  expiration  of  tlie  time  named  after  the  appeal,  although  he 
has  not  heard  of  a  decision,  being  thus  certain  that  he  will  have  brought 
it  within  the  time  prescribed  after  a  possible  decision."  Arnaonv.  Mur- 
phy, 115  U.  S.  584,  6  Sup.  Ct.  Rep.  188.  The  plaintiff  in  error  does 
not  bring  itself  within  the  question  reserved  in  thatcsise,  that  "if  in  any 
case  it  should  appear  that,  upon  due  inquiry  of  the  proper  officers,  a 
party  had  been  misled  to  his  prejudice  in  regard  to  a  decision  on  an  ap- 
peal, a  different  question  would  be  presented  from  any  now  before  us;" 
for  it  is  not  alleged  that  any  inquir}'  whatever  was  made,  either  of  the 
secretary  or  the  defendant,  as  to  the  appeal  or  the  decision  thereof.  The 
doctrine  of  estoppel  always  presupfx>ses  error  without  negligence  on  one 
side,  and  gross  negligence  or  fraud  upon  the  other,  and  that  it  would  be 
inequitable  for  the  party  against  whom  it  is  asserted  to  take  the  advan- 
tage. Brant  v.  Iron  Co.,  93  U.  S.  326;  Morgan  v.  Railroad  Co.,  96  U. 
S.  716.  The  representations  or  information  that  defendant  made  or  gave 
were  not  untrue  or  misleading,  and  his  silence,  when  under  no  duty  or 
obligation  to  speak,  cannot  possibly  constitute  an  estoppel,  even  if  the 
suit  was  against  him  as  an  individual:  No  authority  cited  establishes 
an  estoppel  under  such  conditions. 

But  aside  from  this  the  estoppel  set  up  was  one  in  favor  of  the  im- 
porters, John  Shillito  &  Co.  "An  estoppel  in  pais  does  not  operate  in 
favor  of  everybody.  '  It  operates  only  in  favor  of  a  person  who  has  l)een 
misled  to  his  injury,  and  he  only  can  set  it  up."  Kctchum  v.  Duncan, 
96  U.  S.  666.  If,  therefore,  there  was  any  estoppel  arising  out  of  the 
matters  relied  on,  it  was  one  in  favor  of  John  Shillito  &  Co.,  who,  it  is 
alleged,  were  misled  or  remained  in  ignorance  of  the  decision  on  the  ap- 
peal in  consequence  of  defendant's  silence.  The  benefit  of  that  estoppel, 
if  any,  did  not  pass  to  the  plaintiff  in  error  upon  the  assignment  to  it  of 
the  claim  for  the  excessive  duties  paid  by  John  Shillito  &  Co.  Matters 
of  estoppel  are  personal,  and  are  not  assignable.  No  right  of  action 
based  upon  a  fraud  or  gross  negligence  implying  bad  Mth  is  transferable 
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or  assignable.  The  plaintiff  in  error,  as  the  assignee  oS  John  Shillito  & 
Co.,  cannot  set  up  or-assert  the  estoppel,  if  any,  which  may  have  existed 
in  favor  of  said  firm. 

There  is  another  fatal  objection  to  the  right  of  the  plaintiff  in  error  to 
maintain  this  suit:  The  claim  on  which  it  is  founded  being  one  against 
the  United  States,  which  had  not  been  liquidated  and  allowed,  could  not 
be  legally  transferred  and  assigned  by  John  Shillito  &  Co.  to  the  plain- 
tiff. Said  assignment  was  void  under  section  3477,  Rev.  St.U.  8.  U. 
S.  V.  GiUia,  95  U.  S.  407;  Ermn  v.  U.  S.,  97  U.  S.  392;  Phelps  v.  Mc- 
Donald, 99  U.  S.  298;  and  Goodman  v.  NMack,  102  U.  S.  556.  It  fol- 
lows that  plaintiff  in  error,  as  assignee,  can  maintain  no  suit  on  said 
claim.  We  find  no  error  in  the  judgment  of  the  circuit  court,  and  the 
same  is  accordingly  affirmed,  with  costs. 


XJnitbo  States  v.  One  Sorrel  Stallion  and  One  Roan  Horse. 

(District  Court,  S.  D.  California.    August  89, 1893.) 

1.  COBTOMS  DtJTIES — ^VlOLATlOX  OF  LxWS— POHFEITURKS. 

Rev.  8t.  it  8098, 8099,  providiD|r  that  every  person  ooming  from  a  foreign  country 
adjacent  to  the  United  States  with  dutiable  merchandise  shall  deliver  a  verified 
manifest  of  it  at  the  nearest  collection  office,  on  pain  of  forfeiture  of  such  merchan- 
dise, applies  to  a  horse  and  stallion  borrowed  temporarily  from  a  neighbor  across 
the  Mescan  line,  the  one  for  herding  stock  and  the  other  for  breeding  purposes; 
the  latter  not  coming -within  the  clause  of  Act  Oct.  1,  1S90,  (Supp.  Rev.  at.  p.  813,) 
admitting  free  certain  thoroughbred  duly-registered  horses. 

9k  BAME— EVIDKNCB  OF  ISTBST— REMISSION  OF  F0RPEITCBE8. 

In  the  absence  of  a  petition  for  the  remission  of  the  forfeiture,  under  Rev.  St.  | 
6392,  it  was  immaterial  whether  or  not  a  deputy  collector  told  the  parties  that  the 
horses  were  not  subject  to  duty,  since  such  deputies  have  no  authority  to  waive  the 
requirements  of  the  law,  and  since  Act  June  33,  1ST4,  (18  St.  at  Large,  p.  189.)  i  10, 
requiring  the  court  not  to  impose  the  forfeiture  wbea  there  was  no  intent  to  de- 
fraud, was  repealed  by  the  act  of  June  10,  139U. 

At  Law.  Libel  to  enforce  a  forfeiture  under  revenue  laws.  Judg- 
ment of  condemnation. 

J.  L.  Copdand,  for  claimant. 

M.  T.  AUen,  U.  S.  Atty.,  for  the  United  States. 

Ross,  District  Judge.  The  libel  in  this  case  is  to  enforce  the  forfeiture 
of  two  horses,  under  the  provisions  of  sections  3098,' 3099,  Rev.  St. 
So  far  as  necessary  to  be  stated,  they  provide,  in  effect,  that  every  per- 
son coming  from  any  foreign  territory  adjacent  to  the  United  States  into 
the  United  States  with  merchandise  subject  to  duty  shall  deliver,  imme- 
diately on  his  arrival  within  the  United  States,  a  verified  manifest  of 
the  merchandise  so  brought  from  such  foreign  territory  at  the  office  of 
any  collector  or  deputy  collector  which  shall  be  nearest  to  the  boundary 
line,  or  nearest  to  the  road  or  waters  by  which  such  merchandise  is 
brought;  and  it  is  provided  that  if  any  person  bringing  such  merchan- 
dise shall  neglect  or  refuse  to  deliver  such  manifest,  or  pass  by  or  avoid 
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fluch  office,  the  merchandise  subject  to  daty,  and  bo  imported,  shaU  be 
forfeited  to  the  United  States. 

The  act  of  October  1,  1890,  entitled  "Ad  act  to  reduce  the  revenue 
and  equalize  duties  on  imports,  and  for  other  purposes,"  (Supp.  Rev. 
St.  p.  812,)  imposes,  with  certain  exceptions,  a  duty  on  horses  imported 
from  foreign  countries  of  $30  per  head:  provided,  that  horses  valued  at 
$150  and  over  shall  pay  a  duty  of  30  per  centum  ad  valorem.  The  act 
of  October  1,  1890,  (Supp.  Rev.  St.  p.  847,)  exempts  from  duty  any 
animal  imported  specially  for  breeding  purposes: 

"Provided,  that  no  such  animal  shall  be  admitted  free  unless  pure  bred,  of  a 
recognized  breed,  and  duly  registered  in  the  book  of  record  established  for 
that  breed:  and  provided,  further,  that  certificate  of  such  record  and  of  the 
pedigree  of  such  animal  shall  be  produced  and  submitted  to  the  customs  offl* 
cer,  duly  authenticated  by  the  proper  custodian  of  such  book  of  record,  to- 
gether with  the  aflSdavit  of  the  owner,  agent,  or  importer  that  such  animal  is 
the  identical  animal  described  in  said  certificate  of  record  and  pedigree.  The 
secretary  of  the  treasury  may  prescribe  such  additional  regulations  as  may  be 
required  for  the  strict  enforcement  of  this  provision." 

Section  483  of  the  same  act  also  exempts  from  duty— 

"Animals  brought  into  the  United  States  temporarily  for  aperiod  not  exceed- 
ing six  months,  for  the  purpose  of  exhibition  or  competition  for  prizes  offered 
by  any  agricultural  or  racing  association;  but  a  bond  shall  be  given,  in  ac- 
cordance with  regulations  prescribed  by  the  secretary  of  the  treasury;  also, 
teams  of  animals,  including  their  harness  and  tackle,  and  the  wagons  or  other 
vehicles  actually  owned  by  persons  emigrating  from  foreign  countries  to  the 
United  States  with  tbeir  families,  and  in  actual  use  for  the  purpose  of  such 
emigration,  under  such  regiilittions  as  the  secretary  of  the  treasury  may  pre- 
scribe; and  wild  animals  intended  for  exhibition  in  zoological  collections,  for 
scientific  and  educational  purpuses.  and  not  for  sale  or  profit." 

The  facts  of  the  case,  as  shown  by  stipulation  of  the  respective  parties 
and  by  testimony,  are  these:  One  Yorba,  a  citizen  and  resident  of  the 
republic  of  Mexico,  and  one  McCarthy,  a  citizen  and  resideat  of  the 
United  States,  own  adjoining  ranches;  the  line  that  divides  the  two 
countries  being  also  the  line  that  separates  their  lands.  The  roan  horse 
in  question  is  the  property  of  Yorba,  and  was  loaned  by  him  to  his 
neighbor,  McCarthy,  to  be  used  by  his  men  in  herding  stock.  They 
were  accustomed  to  ride  him  on  both  sides  of  the  line,  and  the  loan  was 
intended  to  be  but  temporary.  Yorba  was  also  part  owner,  and  in  pos- 
session and  control,  of  the  stallion  in  question,  and  in  the  spring  or 
early  summer  of  1891,  upon  the  request  of  McCarthy,  loaned  the  stal- 
lion to  him  for  breeding  purposes,  with  the  understanding  that  he  was 
to  be  returned  to  Yorba  when  the  breeding  season  was  over.  The  stat 
lion  was  not,  however,  of  the  character  to  bring  him  within  the  exemi^ 
tion  clause  of  the  act  of  October  1 ,  1890.  There  was  no  attempt  at  con- 
cealment about  the  matter,  and  both  animals  were  openly  kept  by  Mo 
Carthy,  from  the  time  of  the  respective  loans  until  their  seizure  in  this 
proceeding,  without  reporting  them  to  the  customs  officials,  or  paying 
duty  thereon.  The  facts  and  circumstances  of  tbe  case  show,  I  think, 
that,  whether  rightly  or  wrongly,  neither  Yorba  or  McCarthy  sappoaKJ 
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that  either  horse  was  subject  to  duty.  Indeed,  both  of  thein  testified 
that  the  deputy  collector  of  customs  at  San  Diego  told  them  that  they 
were  not  so  subject;  but  the  testimony  of  the  deputy  was  to  the  con- 
trary. 

I  do  not  find  it  necessary  to  decide  tills  controverted  question  of  fact, 
for,  assuming  tiiat  the  deputy  did  so  inform  them,  such  fact,  in  tliis 
proceeding,  would  be  unimportant.  " Deputy  collectors  have  no  power  to 
waive  the  requirements  of  law. "  134,901  Feel  of  Pine  Lumber,  4  Blutchf. 
138.  Revenue  laws  are  necessarily  rigid,  for  the  opportunities  and  temp- 
tations to  perpetrate  frauds  upon  them  are  very  great.  They  inflict  for- 
feitures and  i)enalties  for  the  nonobservance  of  their  injunctions,  without 
regard,  in  general,  to  the  motives  of  the  offender.  Conk.  739.  "Their 
severity,  however,"  as  said  by  Judge  Hoff.man  in  U.  S.  v.  Three  Trunkg, 
8  Fed.  Rep.  584,  "was,  from  a  very  early  period  in  the  history  of  our 
government,  tempered  by  enactments  which  permitted  the  offending  or 
interested  party  to  cause  a  summary  inquiry  into  the  facts  of  the  case 
by  the  district  judge,  by  whom  the  facts  so  ascertained  were  to  be  re- 
ported to  the  secretary  of  the  treasury ;  and  if,  in  the  opinion  of  that 
ofiBcer,  the  penalty  or  forfeiture  had  been  incurred  without  willful  neg- 
ligence, or  any  intention  to  defraud,  he  was  authorized  to  grant  a  re- 
mission." And  the  learned  judge  adds:  "In  permitting  a  remission 
after  such  proof  is  furnished,  the  act  went  as  far  as  justice  or  reason  re- 
•^uires,  or  as  is  consistent  with  the  efficient  execution  of  the  revenue 
laws."  The  same  provision  of  law  is  yet  in  force.  Rev.  St.  §  5292. 
But  no  step  was  taken  by  the  owner  or  parties  interested  in  the  property 
in  question  to  secure  the  benefit  of  it.  By  section  16  of  an  act  approved 
June  22,  1874.  (18  St.  p.  189,)  it  was  provided  that— 

"In  all  actions,  suits,  and  proceedings  in  any  court  of  the  United  States 
now  pending,  or  hereafter  commenced  or  prosecuted,  to  enforce  or  declare 
the  forfeiture  of  any  goods,  wares,  or  merchandise,  •  ♦  ♦  by  reason  of 
any  violation  of  the  provisions  of  the  customs  revenue  laws,  or  any  of  such 
provisions,  in  which  said  action  or  proceeding  an  issue  or  issues  of  fact  shall 
have  been  jouied,  it  shall  be  the  duty  of  the  court,  on  the  trial  thereof,  to 
sulimit  to  the  jury,  as  a  separate  and  distinct  proposition,  wlietlier  the  alleged 
acts  were  done  with  an  actual  Intention  to  defraud  the  United  States,  and  to 
require,  upon  such  proposition,  a  special  finding  by  such  jury;  or,  if  such 
issue  be  tried  by  the  court  without  a  jury,  it  shall  be  the  duty  of  the  court  to 
pass  upon  and  decide  suci)  proposition  as  a  distinct  and  separate  Anding  of 
fact;  and  in  such  cases,  unless  intent  to  defraud  be  so  found,  no  fine,  pen- 
alty, or  forfeiture  shall  be  imposed." 

If  this  act  wiuj  still  in  force,  I  would  not  hesitate  to  dismiss  the  libel 
in  this  case,  for  I  am  satisfied  from  the  evidence  that  there  was  in  this 
instance  uo  intentiou  upon  the  part  of  either  Yorba  or  McCarthy  to 
evade  the  revenue  laws  or  to  defraud  the  United  States.  Yorba  cer- 
tainly had  nothing  to  gain  by  doing  so,  and  it  would  be  unreasonable 
to  suppose  that  he  would  have  loaned  the  horses  to  McCarthy  if  he  had 
had  any  idea  that  by  doing  so  he  would  have  subjected  his  property  to 
forfeiture.  But  section  16  of  the  act  of  June  22,  1874,  was  soraetimea 
found  to  result  in  a  failure  of  justice,  as  in  the  case  of  U.  S.  v.  Furisgima 
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Concepdon,  24  Fed.  Rep.  358,  and  was  repealed  by  the  act  of  June  10, 
1890,  (Supp.  Rev.  St.  pp.  34,  755,)  leaving  section  5292  of  the  Revised 
Statutes,  supra,  to  afford  protection  against  the  rigorous  application  of 
the  laws  to  cases  of  accidental  and  innocent  violation  of  their  provi> 
sions. 

The  position  that  the  horses  in  question  cannot  be  regarded  as  hav- 
ing been  imported  into  this  country  because  only  intended  for  tempo- 
rary use  here  caiuiot  be  sustained.  Not  only  would  it  be  a  most  dan- 
gerous precedent  to  establish  that  property  brought  into  the  United 
States  from  foreign  countries  for  temporary  use  here,  and  with  the  in- 
tention of  returning  it  to  the  country  from  which  it  comes,  is  for  that 
reason  exempt  from  duty  otherwise  imposed  upon  it,  but  it  would  be 
contrary  to  the  manifest  l^slative  intent  as  evinced  by  the  fact  that 
property  brought  into  this  country  from  foreign  countries  temporarily 
for  certain  purposes,  within  which  the  present  case  does  not  come,  la 
expressly  exempted  from  duty  otherwise  imposed  upon  it 

There  must  be  judgment  of  condemnation,  and  it  is  so  ordered. 


Ukited  States  ex  rd.  Davis  p.  Enox  County  a  dL 

ICircuU  Court,  E.  D.  Mltsourt,  E.  D.    June  29. 1891.) 

Ko.  1,188. 

1.  Railhoad  C0MPAKIE8 — Municipal  Aid  Bonds — Taxation  for  PATiraKT. 

Tbe  holders  of  county  bonds  issued  under  the  charter  o{  the  Uissouri  &  Ktssts- 
•ippi  Railroad  Company  (Acts  Ho.  18M,  pp.  S6,  88,  {  18)  are  entitled,  after  ex- 
hausting the  special  tax  of  one  twentieth  of  1  per  oenL,  to  resort  to  the  general 
funds  of  the  county,  created  by  a  levy  of  not  less  than  one  half  of  1  per  oent. ;  that 
being  the  rate  for  county  purposes  at  the  time  tbe  bonds  were  issued.  U.  S.  v. 
Clark  Co.,  9«  U.  S.  211 ;  if.  S.  v.  Mncon  Co.,  99  U.  S.  582 ;  and  County  Court  ▼.  D". 
S.,  8  8up.  Ct.  Rep.  131, 109  U.  S.  iS9,— followed. 

9.  Same. 

AcU  Mo.  1879,  p.  198,  (Rev.  St.  Mo.  J  766 J,)  authorizing  a  tex  of  one  half  of  1  per 
cent,  for  general  qounty  purposes,  was  a  mere  substitute  for  previous  laws  au- 
thorizing such  a  tax,  and  not  a  new  tdx;  and  therefore  a  county  which  issned 
bonds  under  the  charter  of  said  railroad  company  cannot  be  compelled  to  leiry  • 
tax  for  tbeir  payment,  of  one  half  of  1  per  cent.,  in  addition  to  the  tax  aattaoriaed 
by  the  act  of  1879. 

3.  Same— Obuoatioh  of  Contracts. 

The  fact  that,  under  existing  laws,  certain  county  expenses  for  roads  and  bridge* 
are  now  parable  out  of  tbe  geueral  fund  created  by  tne  tax  of  one  half  of  1  per 
cent.,  which  expenses  were  not  chargeable  against  such  fund  when  the  bonds  were 
issued,  does  not  impair  the  obligation  of  the  contract  evidenced  by  the  bonds. 

i.  Same— Taxation. 

Tbe  provision  of  tbe  Missouri  constitution,  and  of  the  act  of  1879,  that  the  limita. 
tioD  therein  imposed  upon  taxation  for  county  purposes  shall  not  apply  to  taxes 
levied  to  pay  valid  bonded  indebtedness,  does  not  authorize  counties  wbich  issued 
bonds  under  the  charter  of  the  Missouri  &  Mississippi  Railroad  Company  to  levy 
taxes  without  limit  to  pay  the  same;  for  such  provision  applies  only  to  oountiM 
which  had  issued  bonds  under  laws  permitting  taxation  without  Uqiit. 

Application  by  the  United  States,  at  the  relation  of  Samuel  C.  Davis, 
tot  a  writ  of  vuindamrk  against  Knox  county  and  oth^,  to  compel  tbe 
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levy  of  a  ixx  to  pay  a  certain  judgment.     Motion  to  quash  return.   De- 
nied. 

ITmw.  K.  Skinker,  for  relator. 

Javnea  Cair,  for  respondents. 

Thayek,  District  Judge.  The  questions  to  be  determined  arise  on  a 
motion  to  quash  the  return  to  an  alternative  writ  of  mxindamus,  com- 
manding the  levy  of  certain  taxes  to  pay  a  judgment  recovered  on  bonds 
issued  under  the  charter  of  the  Missouri  &  Mississippi  Railroad  Com- 
pany. Vide  Sess.  Acts  Mo.  1864,  Regular  Sess.  pp.  86,  88,  §  13.  If 
I  understand  the  points  made  by  counsel  for  the  relator,  they  are  sub- 
stantially as  follows: 

1.  That  the  holders  of  the  bonds  issued  under  the  charter  in  ques- 
tion have  the  right,  after  exhausting  the  special  ta^^  <>f  one  twentieth  of 
1  per  cent.,  to  resort  to  the  geneftal  funds  of  the  county,  created  by  a 
levy  of  not  less  than  one  half  of  1  per  centum  annually,  that  being  the 
rate  of  taxation  for  county  purposes  in  force  when  relator's  bonds  were 
issued.  Vide  Sess.  Iaws  Mo.  1868,  p.  142,  §  2,  and  Acts  1869,  p.  81, 
§  1.  To  this  I  answer,  granted,  under  the  decision  in  U.  S.  v.  Clark 
Co.,  96  U.  S.  211,  reaffirmed  in  U.  S.  v.  Oo^mty  of  Macon,  99  U.  S.  582, 
and  Ommty  (hurt  v.  U.  S.,  109  U.  S.  229,  3  Sup.  Ct.  Rep.  131. 

2.  The  second  point  is  that  the  tax  of  one  half  of  1  per  centum  for 
county  purposes,  authorized  by  section  1  of  the  act  of  March  19,  1879, 
(Sess.  Laws  Mo.  1879,  p.  193,  now  section  7662,  Rev.  St.  1889,)  can- 
not be  regarded  as  a  continuation  of  the  tax  of  one  half  of  1  per  cent, 
for  general  county  purposes,  authorized  by  previous  laws,  but  is  a  new 
tax,  and  that  the  counties  which  have  issued  bonds  under  the  Missouri 
&  Mississippi  Railroad  charter,  for  the  payment  thereof,  may  be  com- 
pelled to  levy  a  tax  to  the  extent  of  one  half  of  1  per  cent,  in  addition 
to  the  tax  authorized  by  the  act  of  1879.  This  point  must  be  overruled. 
It  is  contrary  to  the  interpretation  of  the  act  of  1879  that  has  been 
adopted  and  acted  upon  for  the  past  10  years.  Section  1  of  the  act  of 
1879  was  obviously  intended  as  a^ubstitute  for  the  laws  then  in  force, 
granting  authority  to  the  several  counties  to  levy  taxes  for  general 
county  purposes,  and  it  was  passed  to  give  effect  to  section  11,  art.  10, 
of  the  constitution  of  1875.  The  federal  courts  have  heretofore  acted 
on  the  assumption  that  the  various  counties  of  this  state  might  be  com- 
pelled by  mandamvs  to  exercise  the  taxing  power  conferred  by  the  act 
of  1879,  for  the  purpose  of  raising  a  fund  to  pay  bonds  issued  under  the 
Missouri  &  Mississippi  Railroad  charter.  They  so  acted  in  the  case  of 
Maam  Co.  v.  Huidekoper,  134  U.  S.  332,  10  Sup.  Ct.  Rep.  491;  and  it 
never  seems  to  have  occurred  to  any  one  heretofore  that  the  taxing 
power  conferred  by  that  act  was  not  available  for  the  purpose  of  paying 
county  bonds. 

8.  It  is  next  contended  that,  if  the  act  in  question  was  intended  as 

a  substitute  for  previous  laws  authorizing  taxation  for  county  purposes, 

then  it  impairs  the  relator's  contract,  because  certain  county  expenses 

for  roads  and  bridges  are  now  payable  out  of  the  general  fund,  and 
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tend  to  deplete  it,  which  were  not  payable  out  of  said  fund  when  the 
Missouri  &  Mississippi  Railroad  charter  was  granted.  This  contention 
must  be  overruled.  Conceding,  for  the  purpose  of  this  decision,  but 
without  deciding,  that  the  state  could  not,  as  against  bondholders,  re- 
duce the  rate  of  taxation  for  general  county  purposes  that  was  established 
by  law  on  February  20,  1865,  or  on  May  13,  1867,  when  the  subscrip- 
tion under  that  act  was  made,  yet  it  does  not  follow  that  the  state  was 
thereafter  powerless  to  charge  against  the  general  revenues  of  the  county 
any  other  county  expenses  than  such  as  were  in  1865  or  1867  payable 
out  of  the  general  fund.  As  well  might  it  be  said  that  the  slate  con- 
tracted with  the  bondholder  that  tlie  county  expenses  should  at  no 
time  in  the  future  exceed  what  they  then  were.  The  fact  is  that  the 
state  authorized  a  special  tax  of  one  twentieth  of  1  per  cent,  for  the  ex- 
clusive benefit  of  the  bondholder.  It  said  to  him,  in  effect,  "If  the 
special  tax  does  not  pay  your  bondss  you  must  take  your  chance  of 
obtaining  the  residue  out  of  whatever  moneys  the  county  may  from 
time  to  time  be  allowed  to  raise  by  taxation  for  general  county  pur- 
poses." The  bondholder  must  be  presumed  to  have  taken  his  bonds 
with  knowledge  of  the  fact  that  the  exi>en8es  and  revenues  of  the  county 
would  vary  Irom  year  to  year,  and  that  new  expenses  might  be  incurrwl 
or  created.  There  was  no  guaranty  on  the  part  of  the  state  that  the 
county  expenses  should  remain  a  fixed  and  unvarying  quantity,  or  that 
the  legislature  would  not  alter  the  existing  mode  of  administering  the 
county  finances.  The  most  that  can  consistently  be  claimed  is  that  the 
state  cannot  reduce  the  rate  of  taxation  for  general  county  purposes 
which  was  in  force  when  the  Missouri  &  Mississippi  Itailroad  charter 
was  granted,  and  this  it  has  not  done  or  attempted  to  do.  In  point  of 
fact  the  authorized  rate  of  taxation  for  count}'  purposes  is  now  greater 
than  it  was  on  February  20,  1865,  and  as  much  as  it  was  on  May  13, 
1867.  Vide  article  1,  §  4,  Act  Feb.  4,  1864,  and  article  4,  §  1,  same 
act,  (Sess.  Laws  Mo.  1863,  Adjourned  Sess.  pp.  66,  84.)  The  views 
that  I  have  expressed  on  the  point  now  under  consideration  are  even 
more  favorable  to  the  relator  than  would  seem  to  be  warranted  by  some 
expressions  found  in  the  case  of  U.  S.  v.  Macon  Co.,  99  U.  S.  689. 
In  the  cjise  cited  the  following  language  was  used: 

"«  *  *  While  the  debt  was  authorized,  tlie  power  of  taxation  for  its 
payment  was  limited  by  the  act  itself,  anti  the  general  statutes  in  force  at  the 
time,  to  the  special  tax  designated  in  the  act,  and  such  otiier  taxes,  applicable 
to  the  subject,  as  then  were  or  might  thereafter,  by  general  or  special  acts, 
be  permitted." 

The  italics  are  my  own.  From  what  was  thus  said,  it  might  fairiy 
be  inferred  that  the  rate  of  taxation  for  county  purposes  in  force  on 
February  20,  1865,  may  be  diminished  at  will  by  the  legislature, 
without  impairing  the  contract  of  the  bondholders.  But  it  is  unnec- 
essary to  go  to  that  extent,  as  the  state  has  not  reduced  the  rate  of  tax- 
ation for  general  county  purposes  since  1865. 

4.  The  point  is  also  made  that  both  the  constitution  of  1875  and 
the  act  of  1879  provide  that  the  limitation  therein  imposed  upon  tax- 
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ation  for  county  purposes  sliall  not  apjJy  to  taxes  levied  to  pay  valid 
bonded  indebtedness;  and  from  this  it  is  argued  that  the  taxation  au- 
thorized by  the  act  of  1879  had  no  reference  to  taxes  levied  to  pay 
county  bonds.  The  point  made  is  without  merit,  for  the  following  rea- 
son: It  is  well  known  that,  wlien  the  constitution  of  1875  was  a(lopte<l, 
many,  or  at  least  some,  counties,  had  issued  bonds  under  laws  which 
permitted  taxation  to  any  amount  for  iheir  payment.  Other  counties, 
like  the  respondent,  had  issued  bonds  under  laws  permitting  the  levy 
of  a  limited  special  tax  for  their  payment.  The  proviso  obviously  had 
reference  to  such  counties.  It  permitted  counties  of  the  first  class  to 
levy  taxes  to  any  amount  to  pay  valid  bonded  indebtedness,  and  comi- 
ties of  the  second  class  to  levy  one  half  of  1  per  cent,  in  addition  to 
whatever  special  tax  was  authorized  to  meet  bonded  indebtedness  by 
laws  enacted  prior  to  the  constitution  of  1875.  But  it  does  not  au- 
thorize counties  which  have  issued  bonds  under  the  Missouri  &  Missis- 
sippi Railroad  charter  to  levy  taxes  nd  I'ibitwm.  Such  counties  may  levy 
a  special  tax  of  one  twentieth  of  1  per  cent.  When  that  is  exhausted, 
recourse  must  be  had  b}'  the  bondholder  to  the  "genera!  fund,"  and  the 
tax  to  create  sucli  general  fund  is  limited  both  by  the  constitution  and 
statute  to  one  half  of  1  percent,  annually.  The  counties  have  no  power 
to  overstep  that  limit;  and,  as  a  matter  of  course,  no  court,  state  or 
federal,  can  compel  them  to  do  so. 

It  follows  from  the  views  heretofore  expressed  that  the  respondents' 
return  must  be  adjudged  sufficient,  and  the  motion  to  quash  be  over- 
ruled. The  return  shows  that  Knox  county  has  levied  a  special  tax  of 
one  twentieth  of  1  per  cent.,  and  in  addition  a  tax  of  one  half  of  1 
per  cent,  for  general  purposes.  More  than  that  it  cannot  be  compelleii 
to  assess. 


United  States  ex  rel.  Hcidekoper  t>.  Macon  County  Court. 

(CircuU  Court,  E.  D.  Missouri,  2f.  D.    September  13,  1893. 

No.  120. 

Application  by  the  United  States,  on  the  relation  of  Arthur  C.  Hiiidekoper, 
for  a  writ  of  mandamtm  against  the  county  court  of  Macun  county.  De- 
nied. 

Phillips,  Stewart,  Cunningham  &  Eliot,  for  relator. 

W.  H.  Sears  and  R.  O.  ilitchetl,  for  respondents. 

Thayer,  District  judge.  As  the  qiiesliuns  which  arise  in  this  case  are 
the  same  which  the  court  had  occasion  to  consider  and  determine  on  the  29th 
of  Jane,  1891,  in  the  eastern  division  of  this  district,  in  the  case  of  V.  8.  v. 
Knox  Co.,  51  Fed.  Uep.  880,  (No.  1,188,)  a  copy  of  the  opinion  in  that  case 
is  herewith  appended,  to  be  filed  in  the  suit  at  bar.  It  expresses  substan- 
tially the  reasons  which  have  influenced  the  court  to  enter  a  judgment  in  fa- 
vor of  the  respondents,  and  to  overrule  the  motion  for  a  new  trial.  It  may 
not  be  out  of  place  to  add  that  the  views  urged  by  the  relator's  attorneys  in 
this  case,  as  well  as  in  the  Davis  Case,  were  urged  before  the  supreme  court 
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by  Messrs.  T.  K.  Skinker  and  Joseph  Shippen  in  the  briefs  Sled  by  them  In 
the  case  of  U.  8.  v.  Cwnty  Court,  144  U.  S.  568,  12  Sup,  Ct.  Rep.  921.  Al- 
though no  mention  is  made  in  the  opinion  of  the  supreme  court  of  the  ques- 
tions thus  presented  and  discussed,  yet  it  must  be  presumed  that  they  were 
considered  and  determined  adversely  to  the  relator. 


Continental   Ins.  Co.  op  Citv  op  New  York  v.  Insurance  Co.  of 
State  op  Pennsylvania. 

{CircuU  Court  of  Appealt,  Second  ClrciHL    March  16, 1893.) 

1.  FB*.01>— EVJDEMCE— AdMISSIBIMTT. 

In  an  action  by  one  insurance  companr  a^inst  another,  plaintiit  alleged  that, 
through  the  fraud  of  an  agent  employed  by  both  companies,  it  had  pud  larxe 
amounts  on  marine  losses  which  defendant  ought  to  have  paid ;  that  tbe  fraud  was 
effected  by  shifting  the  risks  after  knowledge  of  disaster,— in  some  cases  by  rein- 
suring with  plaintiff  risks  originally  Insured  by  defendant,  in  others  by  substitut- 
ing plaintiff  for  defendant  as  the  original  insurer,  and  in  still  others  by  concealing 
reinsurance  effected  by  defendant  upon  risks  originally  insured  by  plaintiff,  thus 
throwing  the  whole  burden  of  the  lo&s  upon  plaintiff.  Held,  that  in  proving  the 
frauds  it  was  competent  to  show  thai  during  the  same  perio<3  the  agent  was  com- 
mitting a  series  of  similar  frauds  upon  other  companies,  for  which  he  was  agent, 
for  the  benefit  of  defendant ;  and  that  all  the  entries  made  in  his  books  by  his  clerks 
pursuant  to  his  instructions,  in  effecting  the  frauds,  as  well  as  the  instructions 
themselves,  both  general  and  special,  were  admissible  as  part  of  the  res  gcstCB. 

2.  Same — Accod?jt  Books. 

It  was  proper  to  mark  as  exhibits  the  pages  oontaining  tue  false  entries,  and  the 
fact  that  such  pages,  as  thev  stood  and  as  they  went  to  the  jury,  contained  other 
entries  in  no  wise  uuncerueJ  with  the  cose,  was  immaterial  when  the  plaintiff  only 
proved  and  read  the  fraudulent  entries,  and  the  objections  taken  were  to  these 
only. 
8.  Same— Evidence  of  Perjured  Witsbss— CoRROBOBATioir. 

It  was  immaterial  whether  certain  entries,  testified  to  by  a  witness  whose  former 
perjury  was  conceded,  did  or  did  not  corroborate  his  testimony,  such  evidence 
being  offered  and  received,  not  as  independent  evidence,  but  as  part  of  the  testi- 
mony of  the  witness  himself,— as  memoranda  made  by  him  at  the  time,  and  sworn 
to  be  correct,  of  dates,  names,  figures,  and  values,  which  no  witness  could  be  ex- 
pected to  carry  in  mind. 

4.  Same— Instroctions. 

Certain  evidence  was  introduced  which  would  tend  to  show  knowledge  bv  defend- 
ant of  the  frauds  practiced  in  its  favor,  if  supplemented  by  otherproof.  fiut  plain- 
tiff failed  to  so  supplement  it.  The  court  charged  that  no  knowledge  was  proved. 
Held  that,  in  the  absence  of  a  motion  to  strike  out,  this  charge  was  all  that  was 
required. 

5.  Same— EviDKMOE  of  Dates. 

The  dates  when  reinsurance  was  effected  nowhere  appeared  on  the  books,  and 
could  only  be  fixed  by  the  position  of  the  reinsurance  entries,  with  relation  to  other 
entries  which  were  dated.  Held,  that  it  was  competent,  for  this  purpose,  for  a 
witness  to  testify  from  entries  made  by  himself,  although  such  entries  disclosed 
other  fraudulent  reinsurances. 

6.  Same— Course  of  Bcsisrss. 

Evidence  showing  the  line  of  insurance  and  reinsurance  carried  by  defendant 
company  during  the  year  was  admissible  as  disclosing  a  general  course  of  business, 
whereby  defendant  was  found  to  he  reinsured  when  there  was  a  loss  to  be  paid,  and 
not  to  be  reinsured,  however  largo  its  risk,  when  there  was  none;  for  from  this 
fact,  in  connection  with  others,  it  might  fairly  be  inferred  that  the  results  were 
secured,  not  by  sound  judgment  or  good  chance,  but  by  frauduleat  practices. 

7.  Same. 

That  defendant  received  the  fruits  of  the  agent's  frauds  sulBciently  appeared 
from  the  fact  that  in  each  case  of  loss  upon  a  risk  insured  by  defendant,  and  osten- 
sibly reinsured  in  part  by  plaintiff,  the  agent  adjusted  the  loss,  paid  It  out  of  funds 
of  defendant  in  his  bands,  charged  the  whole  amount  to  defendant,  dsewa  drafton 
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plaintiff  for  its  proportion,  credited  the  procooils  tliereof  to  defendant,  and  sent 
plaintiff  a  receipt  signed  by  iiim  as  agent,  acknowledging  payment  of  the  amount 
rpccived ;  and  that  when  a  loss  was  settled  he  informed  defendant  that  the  trans- 
action was  closed,  stating  its  net  loss  after  deducting  the  reinsurance,  and,  in  his 
monthly  statement,  informing  it  that  out  of  its  funds  in  his  hands  he  had  paid  its 
whole  loss  by  appropriating  therefrom  the  amount  of  the  net  loss. 

8.  Samk. 

It  was  immaterial  that  the  moneys  were  not  physically  transferred  by  the  agent 
to  defendant  company,  or  that,  after  he  thus  used  them  to  extinguish  its  debts,  he 
became  and  remained  indebted  to  it  for  a  larger  sum  than  the  aggregate  of  these 
sums. 

e.  Samk. 

The  fact  that  the  agent  had  charged  the  plaintiff  with  the  amount  of  reinsurance 
on  a  certain  loss,  and  had  credited  defendant  with  a  like  amount  in  cash,  was  suf- 
ficient priiiui  ftwic  evidence  that  he  had  paid  such  reinsurance  for  plaintiff,  though 
it  was  not  shown  that  he  had,  as  usual,  drawn  a  draft  on  plaintiff,  or  that  plaintiff 
had  remitted  the  sum  to  him. 

10.  Same— Ar>opTios  of  Anothek's  Fraud. 

The  fact  that  defendant  was  ignorant  of  the  frauds  at  the  time  is  no  defense,  for 
the  rule  applies  that  one  seeking  to  avail  himself  of  the  advantages  of  the  fraud  of 
another,  after  knowledge  of  the  fraud,  must  be  held  to  adopt  the  fraud,  though  at 
the  time  he  was  ignorant  thereof. 

Error  to  the  Circuit  Court  of  the  United  Slates  for  the  Southern  Dis- 
trict of  New  York. 

At  I^w.  Action  by  the  Insurance  Company  of  the  State  of  Pennsyl- 
vania against  the  Continental  Insurance  Company  of  the  City  of  New 
York  to  recover  S3.3,105,  witii  interest.  Defendant  in  its  answer,  by 
way  of  counterclaim,  demanded  judgment  against  plaintiff  for  $.5,252.88, 
with  interest.  Verdict  for  plaintiff  in  the  sum  ot  816,420.73,  and  mo- 
tion for  new  trial  denied.  Judgment  for  said  amount,  and  for  interest 
thereon,  the  whole  amounting'to  $18,732.20.  Defendant  brings  error. 
Affirmed. 

Butler,  Slilbrutn  <t  Huhhard,  {Thomas  H.  Hubbard  and  John  Notman,  of 
counsel,)  for  plaintiff  in  error. 

Ecaiia\  Choate  it  Beaman,  (Treadwell  Cleveland,  of  counsel,)  for  defend- 
ant in  error. 

Before  \Vall.\ce  and  L.\coMBE,  Circuit  Judges.  ""  '■"'•    '  •"   i" 

Per  Ci'RiAjr.  This  is  a  writ  of  error  by  the  defendant  in  the  suit  be- 
low to  review  ajuilgmeut  of  the  circuit  court  ibr  the  plaintiff  entered 
upon  tlie  verdict  of  a  jury.  The  assignments  of  error  impugn  the  rul- 
ings of  the  trial  judge  in  admitting  evidence,  and  in  refusing  to  instruct 
the  jury  to  find  a  verdict  for  the  defendant  as  to  all,  and  especially  as  to 
several,  of  the  causes  of  action  in  controversy.  Error  is  also  assigned  of 
some  of  the  instructions  given  to  the  jury. 

The  complaint  contains  23  counts,  each  of  which  sets  forth  a  different 
and  distinct  cause  of  action.  Each  of  them  charges  that,  by  the  fraud- 
ulent acts  of  an  agent  employed  by  both  the  plaintiff  and  defendant,  the 
plaintiff  was  made  to  pay  to  a  third  party  a  sum  of  money  which  should 
have  been  paid  by  the  defendant.  The  averments  general  to  all  are,  in 
substance,  that  in  the  years  1882  and  1883  one  Ixirenzo  Dimick  was  the 
general  agent  at  Buffalo  of  the  plaintiff,  the  de.'endant,  and  also  of  the 
two  other  insurance  companies  having  local  agents  in  other  places,  who 
accepted  applications  and  issued  certificates  for  marine  insurance;  that 
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the  general  agent  conducted  at  Buffalo  the  whole  business  of  inland  ma- 
rine insurance  for  the  several  companies,  and,  in  the  usual  course  of  his 
business,  issued  policies  of  insurance  and  effected  reinsurances  in  behalf 
of  the  several  companies  for  risks  accepted  by  him,  or  by  the  local  agents, 
and  adjusted  all  losses  arising  in  the  business  by  drawing  drafts  on  the 
company  insuring,  or  paying  them,  and  charging  the  amount  against 
its  moneys  in  his  hands.  Seventeen  of  the  counts  set  forth  causes  of 
iution  ol  a  similar  character,  and,  in  effect,  allege  that,  after  Dimick 
liad  received  information  of  a  marine  peril  affecting  a  particular  risk 
which  had  been  insured  by  the  defendant,  he  fraudulently  shifted  the 
risk,  or  some  part  of  it,  upon  the  plaintiff,  by  reinsuring  it  in  the  name 
of  the  plaintiff,  and,  when  loss  ensued  which  the  defendant  was  in  fact 
liable  to  pay,  he  caused  the  plaintiff  to  pay  it  as  a  reinsurance  upon  the 
risk;  that  each  of  the  payments  so  made  was  received  by  the  defendant, 
and  was  obtained  through  the  fraudulent  acts  of  Dimick,  done  with  the 
intention  of  cheating  and  defrauding  the  plaintiff  for  the  benefit  of  the 
defendant.  These  17  causes  of  action  relate  to  different  risks,  and  in- 
volve different  voyages,  dates,  and  amounts.  The  fifteenth  and  nine- 
teenth counts  contain  similar  averments,  except  that  the  risks  were  first 
insured  by  the  defendant,  and,  after  information  of  peril  or  disaster  was 
received,  Dimick  substituted  the  plaintiff  afi  the  original  insurer.  Four 
of  the  other  counts,  the  twentieth  to  the  twenty-third,  inclusive,  are  for 
similar  causes  of  action,  except  that  they  allege  that  risks  were  originally 
insured  by  the  plaintiff,  and  had  been  reinsured  by  the  defendant,  but, 
after  news  of  peril  or  disaster,  the  reinsurance  was  concealed  so  as  to 
relieve  the  defendant  from  the  whole  or  part  of  its  obligation.  It  ap- 
peared upon  the  trial  that  separate  books  were  kept  by  Dimick  for  each 
company,  in  which  the  particulars  of  the  insurances  and  reinsurances 
were  entered;  that  the  local  agents  who  accepted  applications  and  issued 
certificates  for  insurance  transmitted  reports,  called  "daily  reports,"  to 
Dimick,  specifying  the  particulars  of  the  risks  taken  by  them;  that  the 
particulars  of  these  risks  were  entered  in  the  books  kept  at  Buffalo;  that 
twice  in  each  week  Dimick  reinsured  risks  which  had  been  taken  by  the 
local  agents,  distributing  the  amount  of  reinsurance  between  tlie  several 
companies  as  he  saw  fit;  and  that  reports  were  forwarded  by  him,  show- 
ing the  particulars  of  risks  insured  or  reinsureil,  daily  to  the  defendant, 
and  twice  in  each  week  to  the  other  companies.  According  to  his  course 
of  business  with  the  plaintiff  and  the  defendant,  he  was  to  remit  to  each 
,  on  the  20th  of  every  month  all  moneys  in  his  hands  belonging  to  it,  and 
**  render  to  each  a  full  abstract  of  his  business  with, it,  including  a  state- 
ment of  losses  paid  and  the  proofs  relating  to  the  same.  The  evidence 
authorized  the  jury  to  find  that  in  many  cases,  after  a  risk  had  been  in- 
sured by  a  local  agent  with  the  defendant,  or  by  Dimick  hiiuself,  he  re- 
ceived news  of  peril,  by  telegram  or  otherwise,  and  would  reinsure  the 
risk  with  one  or  more  of  the  other  companies,  by  causing  appropriate 
entries  to  be  made  in  the  books,  and,  in  some  cases,  wouKl  cancel  the 
original  insurance,  and  substitute  one  or  more  of  the  other  companies  in 
the  place  of  defendant,  and,  if  the  risk  had  been  originally  insured  with 
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the  plaintiff,  or  either  of  the  companies  other  than  the  defenduut,  and 
jeinsured  in  part  with  the  defendant,  would  cancel  the  reinsurance  with 
the  defendant,  and  transfer  it  to  one  or  more  of  the  other  companies; 
that  in  these  cases  the  reports  transmitted  b}'  liim  to  the  several  eompa- 
nies  would  not  give  any  information  of  the  real  transaction,  but  only  of 
the  substituted  insurance;  that  when  a  loss  was  incurred  in  any  of  these 
cases,  he  would  adjust  it  on  the  basis  of  the  frau<iulent  insurance  or  re- 
insurance, and  obtain  payment  thereof  from  the  company  or  companies 
apparently  liable  therefor,  by  drawing  drafts,  or  by  chai-ging  the  amount 
against  funds  in  his  bands,  thus  exonefating  the  defendant  to  the  extent 
to  which  he  had  fraudulently  relieved  it  of  its  original  obligation;  and 
that  all  this  was  done  by  means  of  fraudulent  instructions  by  Dimick  to 
his  clerks,  by  fraudulent  entries  in  his  books  and  papers,  and  by  fraud- 
ulent statements  in  his  reports  and  accounts  rendered.  Evidence  was 
given  by  the  plaintiff  upon  the  trial  tending  to  prove  the  particular 
frauds  in  suit,  and  also  tending  to  prove  similar  frauds  by  Dimick,  com- 
mitted in  some  instances  as  part  of  the  same  transaction,  and  in  others 
in  a  different  transaction,  about  the  same  time,  by  which  he  shifted 
losses  of  the  defendant  upon  one  or  both  of  the  other  tno  companies. 
The  theory  of  the  case  for  the  jJaintiff  was  that  these  frauds  were  part 
of  a  deliberate  system  devised  by  Dimick  to  defraud  the  plaintiff  for  the 
benefit  of  the  defendant,  from  motives  of  personal  interest  on  his  part. 
The  evidence  did  not  show  that  defendant  had  any  knowledge  of  the 
fraudulent  acts  of  Dimick. 

In  considering  the  assignments  of  error,  those  only  will  be  noticed 
,  which  have  been  relied  upon  at  the  bar,  and  in  the  brief  of  the  counsel 
for  the  plaintiff  in  error.  As  to  those  which  relate  to  the  admission  of 
evidence,  a  few  general  considerations  are  pertinent.  In  actions  founded 
upon  fraud,  where  intent  is  a  necessary  ingredient,  the  largest  latitude 
is  allowed  in  the  introduction  of  evidence,  circumstantial  as  well  as  di- 
rect, to  disclose  the  motive  and  prove  the  fraud;  and  any  evidence  hav- 
ing a  tendency  to  prove  the  offense,  though  it  may  be  slight,  is  not  in- 
competent. Such  actions  necessarily  give  rise  to  a  wide  range  of  investi- 
gation, for  the  reason  that  the  motive  of  the  defendant  is  involved  in  the 
issue.  Whenever  the  necessity  arises  for  a  resort  to  circumstantial  evi- 
dence, either  from  the  nature  of  the  inquiry,  or  the  failure  of  direct 
proof,  objections  to  testimony  on  the  ground  of  irrelevancy  are  not  favored, 
for  the  reason  that  the  force  and  effect  of  circumstantial  facts  usually  and 
almost  necessarily  depend  upon  their  connection  with  each  other,  and 
circumstances  altogether  inconclusive,  if  separately  considered,  may,  by 
their  number  and  joint  operation,  especially  when  corroborated  by  moral 
coincidences,  be  sufficient  to  constitute  conclusive  proof.  CVwtte  v.  Bul- 
lard,  23  How.  172,  187;  Hubbard  v.  Briggs,  Bl  N.  Y.  518,  538;  Beards- 
ley  V.  DunOey,  69  N.  Y.  577,  581. 

The  case  of  fraud  is  one  of  the  few  exceptions  to  the  general  rule  that 
other  offenses  of  the  accused  are  not  relevant  to  establish  the  main 
charge;  and  it  is  the  settled  rule  that,  to  establish  fraud  in  a  given  trans- 
action, evidence  is  admissible  to  show  the  commission  of  similar  frauds 
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in  Bimilar  traDsactions  had  with  other  persons  about  the  same  time. 
Uticdn  V.  Clafiin,  7  Wall.  182;  BuOer  v.  Wuikxns,  13  Wall.  456;  Imur- 
ance.  Co.  v.  Armdrong,  117  U.  S.  591,  6  Sup.  Ct.  Rep.  877.  It  was  en- 
tirely competent  for  the  plaintiff  to  show  that,  during  the  period  cov- 
ered by  the  frauds  in  suit,  Dimick  was  committing  other  and  a  series  of 
similar  frauds  upon  the  other  insurance  companies  for  the  benefit  of  the 
defendant.  All  the  entries  made  in  Dimick's  books  or  papers  by  his 
clerks,  pursuant  to  his  directions,  were  the  acta  of  Dimick,  and  the  en- 
tries themselves,  as  well  as  his  instructions,  general  or  special,  to  the 
clerks,  were  verbal  acts,  and,  as  Such,  a  part  of  the  res  gaUx  of  the  trans- 
actions which  were  sought  to  be  shown.  The  evidence  was  therefore 
properly  admitted,  which  tended  to  show  that,  in  shifting  any  one  of 
the  particular  losses  in  suit  from  the  defendant  to  the  plaintiff,  Dimick 
did  so  by  reinsuring  it  in  part  with  the  plaintiff,  and  in  part  with  the 
other  two  companies  for  which  he  was  an  agent:  or  which  tended  to 
show  that,  in  independent  transactions  occurring  about  the  same  time, 
he  (»>mmitted  similar  frauds,  or  attempted  to,  upon  one  or  both  of  the 
other  two  companies;  and  the  books  and  papers  containing  the  entries 
by  means  of  which  these  frauds  were  in  part  effected,  as  well  as  testi- 
mony of  the  general  and  special  instructions  of  Dimick  to  his  clerks, 
were  competent  evidence.  It  is  of  no  consequence  whether  the  evidence 
consisting  of  such  entries  was  introduced  and  admitted  upon  a  different 
theory  of  its  competency;  it  was  competent  for  the  reason  stated,  and,  if 
it  al^o  tended  to  corroborate  witnesses  whose  credibility  was  doubtful, 
that  circumstance  did  not  impair  its  oompet^ncy. 

We  proceed  to  notice  more  particularly  some  of  the  rulings  in  admit- 
ting testimony  which  are  complained  of.  The  pages  from  the  insurance 
registers  kept  by  Dimick  contained,  it  is  true,  entries  as  to  many  risks 
which  were  in  no  wise  concerned  with  this  case,  but  no  specific  objec- 
tion was  taken  on  that  ground.  The  pages  were  offered  and  marked  as 
exhibits,  properly  so,  even  if  for  identification  only,  and  the  plaintiff 
proved  and  read  the  entries  upon  them  relating  to  insurances  of  risks 
taken  on  vessels  which  were  the  subject  of  the  action.  To  these  objec- 
tion was  taken  as  immaterial  and  irrelevant,  and  in  the  light  of  that  ob- 
jection only  is  the  action  of  the  trial  judge  to  be  reviewed.  He  cannot 
be  held  to  have  erred  in  allowing  the  jury  to  see  the  entries  as  they  stood 
on  the  pages,  in  the  absence  of  a  specific  request  that  the  other  entries 
on  the  page  should  in  some  way  be  kept  from  them,  and,  in  the  absence 
of  anything  to  that  effect  on  the  record,  we  cannot  assume  that  he  al- 
lowed entries  which  so  plainly  had  nothing  to  do  with  the  case  to  be 
read  to  the  jury.  PeopU  v.  Dimick,  107  N.  Y.  13,  25,  14  N.  E.  Rep. 
178.  The  entries  which  were  read  to  the  jury  against  the  defendant's 
objection  were  in  each  instance  indisputably  parts  of  the  transaction  in 
question,  which  was  as  much  a  reinsurance  of  the  defendant  as  it  was  an 
insurance  in  the  plaintiff.  The  proposition  to  be  established  was  that 
reinsurances  pf  the  defendant's  risks  were  effected  with  the  plaintiff,  after 
notice  of  disaster,  to  save  it  from  loss.  Dimick's  relations  with  the  three 
reinsuring  companies  were  such  that  he  was  able  to  effect  reinsurances 
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in  a)l  of  them  without  exciting  suspicion.  The  single  fact  that,  in  the 
case  of  the  Ackley,  for  instance,  where  the  defendant  had  $38,900  at  risk* 
only  the  comparatively  small  sum  of  $2,500  was  reinsured  in  the  plain-* 
tiff,  might  indicate  the  mere  exercise  of  ordinary  discretion;  but  simuU 
taneous  reinsurance  of  all  the  amount  at  risk,  (except  $5,000,)  in  the 
other  companies,  might  well  be  persuasive  to  the  inference  that  he  did 
so  after  the  receipt  of  information  that  led  him  to  believe  the  vessel  was 
a  loss,  other  evidence  tending  to  show  that  whenever  there  was  no  losS 
there  was  no  reinsurance.  If  the  transaction,  as  plaintiff  claimed,  wa^ 
an  effort  to  shift  the  burden  of  a  known  loss  from  the  defendant's  shoul- 
ders, it  was  not  completed  till  all  that  was  done  by  Dimick  to  effect  that 
object  had  been  accomplished. 

Whether  the  various  entries  testified  to  by  the  witnesses  whose  former 
peijury  was  conceded  did  or  did  not  corroborate  their  evidence  on  this 
trial  is  not  material  on  the  question  of  their  admissibility.  They  were 
offered,  not  as  independent  evidence,  or  received  as  such,  but  wete  a 
part  of  the  testimony  of  the  witness  hitiiself,  memoranda  made  by  him 
at  the  time,  sworn  to  by  himself  to  have  been  true  statements  when 
made,  and  minuting  a  multitude  of  dates,  names,  figures,  and  values, 
the  details  of  which  no  witness  could  be  expected  to  retain  in  his  un- 
aided memory.  As  such  they  were  admissible  in  connection  with  his 
testimony.  Insurance  Co.  v.  Wddes,  14  Wall.  375.  They  were  not 
"unproved  copies  of  unproved  accounts,"  as  in  Mining  Co.  v.  JiVaser,  130 
U.  S.  611,  619,  9  Sup.  Ct.  Rep.  665. 

To  the  refusal  of  the  trial  judge  to  strike  out  evidence  as  to  instruc- 
tions given  by  Dimick  to  deduct  certain  percentages  from  premiums,  no 
exception  was  taken,  and  it  cannot  be  considered  here.  The  testimony 
as  to  the  James  Wade  and  the  Gleniffer,  not  included  in  this  action,  was 
offered  to  show  knowledge  on  the  part  of  defendant's  manager  in  New 
York  of  Dimick's  practice  of  protecting  defendant  by  reinsurance  when 
he  heard  of  loss  or  peril  to  the  property  insured.  It  tended  to  prove 
this  if  supplemented  by  further  proof.  Plaintiff  failed  to  so  supplement 
it,  and  the  court  expressly  charged  that  no  knowledge  was  proved  on  the 
part  of  the  defendant,  which  is  all  that  was  required,  (^Pennsylvania  Co. 
V.  Boy,  102  U.  S.  451,)  certainly,  in  the  absence  of  a  motion  to  strike 
out,  or  to  instruct  the  jury  that  all  evidence  as  to  these  two  vessels  was 
to  be  disregarded. 

The  testimoH}'  as  to  entries  touching  the  Coyne,  Jennie  Matthews, 
Potomac,  and  California,  vessels  not  in  this  action,  was  offered  to  prove 
dates  of  reinsurances  which  were  the  subject  of  suit.  The  dates  when 
reinsurance  was  effected  nowhere  appeared,  and  it  was  not  to  be  expected 
that  any  witness,  even  if  he  remembered  the  fact  of  reinsurances,  could 
carry  all  thedates  in  his  Unaided  memory.  It  was  only  by  the  position 
of  the  entries  in  the  books,  relatively  to  other  entries  where  dates  wete 
minuted,  (such  as  acceptance  of  original  risk,  reports  to  the  companies, 
etc.,)  that  the  witness  who  made  the  entries  was  able  to  testify  that  the 
effecting  of  the  reinsurance  in  issue  was  on,  before,  or  after  some  calen- 
dar dat6.     To  an  extent  sufficient  to  enable  him  to  fix  such  date,  it 
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was  proper  for  the  witness  to  testify  from  the  entries  he  had  himself 
made,  and  we  cannot  find  that  the  testimony  exceeded  that  limit.  If 
competent  to  prove  the  dates,  as  we  are  satisfied  it  was,  it  was  admissi- 
ble, although  it  also  disclosed  other  fraudulent  reinsurances.  Duichesa 
Co.  V.  Harding,  49  N.  Y.  321,  325. 

The  defendant's  protection  against  inferences  from  the  other  frauds, 
thus  incidentally  shown,  lay  in  a  request  to  direct  the  Jury  to  disregard 
them.  But,  as  we  have  before  shown,  it  was  entitled  to  no  such  direc- 
tion. The  evidence  was  proper  for  tlie  jury  to  consider  as  showing  fraud- 
ulent nets  similar  to  those  which  were  the  subject  of  complaint,  and  per- 
formed at  the  same  time.  The  evidence  showing  the  lines  of  insurance 
and  reinsurance  which  the  defendant  had  carried  during  the  year  in 
question  was  relevant  and  material.  Showing,  as  it  did,  a  general  sys- 
tem or  course  of  business,  the  result  of  which  was  that  tne  Continental 
was  found  to  be  reinsured  when  tliere  was  a  loss  to  be  paid,  and  not 
to  be  reinsured,  however  large  its  risks,  when  there  was  none,  it  was  a 
fact  from  which,  taken  in  connection  with  others,  it  might  be  fairly 
inferred  that  these  results  were  secured,  not  by  the  exercise  of  sound 
judgment,  nor  by  rare  good  chance,  but  by  fraudulent  practices  of  the 
kind  testilied  to  by  Dimick's  accomplices. 

The  assignment  of  error  based  upon  the  refussil  of  the  trial  judge  to  di- 
rect a  verdict  for  the  defendant  rests  upon  the  proposition  that  it  did  not 
appear  by  the  evidence  that  the  defendant  had  received  the  fruits  of  any 
of  the  frauds  committed  by  Dimick  upon  the  plaintiff.  It  was  proveil 
that  in  each  case  of  a  loss  upon  a  risk  insured  by  the  defendant,  part  of 
which  had  been  ostensibly  reinsured  by  the  plaintiff,  Dimick  adjusted 
the  loss,  and  paid  it  to  the  assured  out  of  funds  of  the  defendant  in  his 
hands,  charged  the  whole  amount  to  tlie  defendimt  in  his  account  with 
it,  drew  a  draft  on  the  plaintiff  for  its  proportion  as  a  reinsurer,  credited 
the  proceeds  of  the  draft  to  the  defendant  in  his  account,  and  sent  the 
plaintiff  a  receipt,  signed  by  him  as  agent  for  the  defendant,  acknowl- 
edging payment  of  the  amount  received.  Whenever  a  loss  was  settled 
he  informed  the  defendant  that  the  transaction  was  closed,  and  of  its 
net  loss  after  deducting  the  reinsurance,  by  sending  to  it  the  "loss 
pocket;"  and  in  each  monthly'  i'tnteniont  he  informed  the  defendant  that 
out  of  its  funds  in  liis  hands  he  had  paid  its  whole  loss  by  appropriat- 
ing therefrom  only  the  amount  of  the  net  loss. 

The  moneys  thus  received  and  applied  by  Dimick  to  pay  the  defend- 
ant's losses  were  received  by  the  defendant  as  completely,  for  all  practi- 
cal purposes,  as  they  would  have  been  if  he  had  transmitted  them  to 
the  defendant,  and  the  defendant  had  paid  them  over  to  the  assured  in 
settlement  of  the  loss.  Pratt  v.  Foole,  9  N.  Y.  463.  The  law  looks  at 
the  substance  of  the  transaction,  and  is  quite  unconcerned  about  its  form. 
The  defendant  got  the  benefit  of  these  moneys  because  they  were  applied 
to  extinguish  its  debts  to  the  assured,  and  because  they  increased  its 
funds  in  the  hands  of  its  own  agent.  It  is  quite  immaterial  that  the 
moneys  were  not  physically  trant-ferred  by  Dimick  to  the  defendant,  or 
that,  after  Dimick  received  them,  and  had  used  them  to  extinguish  the 
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debt  of  the  defendant,  he  subsequently  became  and  remained  indebted 
to  the  defendant  in  an  amount  larger  than  the  aggregate  of  these  moneys. 
Dimick  not  only  assumed  to  act  in  obtaining  them  aa  agent  for  the  de- 
fendant, but  he  appropriated  them  to  discharge  the  debts  of  the  defend- 
ant. The  case  is  one  for  the  application  of  the  rule  that  he  who  seeks 
to  avail  himself  of  the  advantages  of  the  act  of  another,  after  knowledge 
of  its  fraudulent  character,  must  be  held  to  adopt  the  fraud,  although 
at  the  time  of  the  act  he  was  ignorant  of  it.  The  doctrine  is  elementary, 
and  prevails  at  law  as  well  as  in  equity,  that  a  person,  though  innocent 
himself,  cannot  retain  an  advantage  obtained  by  the  fraud  of  another,  in 
the  absence  of  some  consideration  moving  from  himself. 

The  assignment  of  error  founded  upon  the  refusal  of  the  judge  to  di- 
rect the  jur}'  to  find  for  the  defendant  as  to  the  cause  of  action  for  the 
loss  of  the  cargo  of  the  Manistee  proceeds  upon  the  theory  that  the  jury 
were  not  authorized  to  find  for  the  plaintiff  upon  the  uncorroborated  tes- 
timony of  the  witness  Richard  Dimick,  who  concededly  had  testifieil 
falsely  in  respect  to  the  same  facts  upon  a  previous  occasion.  There  is 
modern  authority  to  the  effect  that  the  question  of  the  credibility  of 
such  a  witness  is  entirely  one  for  the  jury,  when  submitted  to  them  un- 
der prudential  instructions.  Dunn  v.  People,  29  N.  Y.  523,  529;  Peo- 
ple v.  O'Xeil,  109  N.  Y.  251,  16  N.  E.  Rep.  68.  But  this  assignment 
of  error  is  invalid  becautrc  of  the  testimony  of  the  witness  Nelf,  a  witness 
whose  credibility  was  not  imj^>eached  to  the  same  purport  as  that  of  Rich- 
ard Dimick. 

The  assignment  of  error,  because  the  judge  refused  to  direct  the  jury 
to  find  a  verdict  for  the  defendant  as  to  the  cause  of  action  for  the  loss 
of  the  cargo  of  the  Nyack,  proceeds  upon  the  ground  that  there  was  no 
evidence  that  the  plaintiff  paid  any  part  of  the  loss.  It  was  not  shown 
that  Dimick  had  drawn  any  draft  on  the  plaintiff  for  the  amount  of 
its  reinsurance  upon  this  loss,  or  that  the  plaintiff  had  remitted  the 
amount  to  him;  but  it  did  appear  that  he  charged  it  with  the  amount, 
and  credited  the  defendant  with  a  like  amount  in  his  cash  book.  As 
Dimick  was  the  common  agent  of  both  parties,  this  was  sufFicient  prima 
facie  evidence  that  he  had  paid  the  reinsurance  for  the  plaintiff.  If  ho 
}iad  paid  it,  the  case  was  as  though  the  plaintifi"  had  paid  it.  Unless  he 
or  the  plaintiff  had  paid  it,  the  defendant  would  not  have  been  entitle<l 
to  be  credited,  as  it  was,  for  the  amount.  The  assignments  of  eiTor  thus 
considered  are  the  only  ones  which  seem  to  require  discussion. 

Jhe  judgment  is  affirmed. 
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fiicEHAH  el  al.  V.  Lake  el  al.* 
(PUtrUst  Court,  N.  V.  Kia«i«*{ppi.    December  Term,  188&) 

L  ABBiomaxT  tob  Bsmbitt  of  CmniroBa— VaIiIDitt— PBonaiox  worn  AnoRiran* 

Fbbs. 

An  asalgBmant  Id  Uluiulppi  for  the  benefit  of  creditors  empowered  the  ■•- 
•Ignee,  "for  the  proper  ezecntfon  of  the  trust, "  to  employ  competent  attorneys  "to 
defend  and  protect  the  tmst  created  herein,  and  this  assignment,  If  the  same  be 
assailed. "  The  rule  announced  by  the  state  supreme  court  {MatUton  r.  Judd,  68 
Hiss.  99)  is  that  such  a  proTision  avoids  the  assignment  if  intended  to  prorlde  pay- 
ment for  service*  to  be  rendered  after  the  conveyance  is  executed  and  recorded,  and 
for  which  the  grantors  are  liable;  but  that  it  does  not  avoid  the  deed,  if  it  is  only 
intended  to  apply  to  services  rendered  to  the  assignee  in  defending  the  assignment 
if  attacked.  Meld  that,  on  an  issue  aa  to  the  validity  of  an  attachment  issued  on 
the  ground  that  the  assignment  was  fraudulent  in  law,  the  court  could  not  declare 
that  the  above  provision  rendered  the  assignment  void,  and  the  question  as  to  the 
purpose  of  the  assignor  was  for  the  jury. 

t  Bamx— TiMB  ov  FiLiMa  Ci^nu. 

An  assignment  for  the  benefit  of  creditors,  after  directing  that  creditors  named 
In  a  certain  schedule  should  be  preferred  in  their  order,  further  directed  that  ali 
the  creditors  named  in  a  certain  other  schedule  should  be  paid  ratably,  and  that,  If 
the  names  of  any  creditors  had  been  omitted  from  the  latter  schedule,  such  aoisi- 
dental  omission  should  not  debar  them  from  sharing  in  the  distribution,  but  that 
such  creditors,  if  their  claims  were  uosecured  by  collaterals,  or  otherwise,  should 
be  entitled  to  share  in  the  distribution  "upon  proper  i)resentation  of  their  ao- 
counte. "  Held,  that  the  failure  to  fix  any  definite  time  within  which  such  omitted 
creditors  must  file  their  claims  rendered  the  assignment  void. 

3.  Same— EzcLcsioH  or  Secxibsd  Crxditobb. 

The  fact  that  omitted  creditors,  whose  debts  were  secured  by  collaterals  or  oth- 
erwise, were  excluded  from  the  benefit  of  the  assignment,  was  also  fatal  to  ita 
validity;  tor,  in  a  general  assignment,  creditors  holding  security  cannot  be  entirely 
shutout,  but  a  reasonable  time  must  be  fixed  within  which  they  may  come  forward 
and  account  for  their  securities  and  present  the  balance  of  their  claima,  or  aurren- 
der  the  securities  and  share  in  any  surplus  fund  which  may  remain. 

&  Attaohmbxt— Frauduljint  Assionmbxt — FtcTiTioDs  Debts. 

In  Miasissippt  a  mneral  assignment  for  the  benefit  of  creditor*,  which  provide* 
for  the  pajrment  of  flctitiou*  or  simulated  debts,  is  fraudulent  and  void;  and  on  an 
issue  as  to  the  validity  of  an  attachment  sought  to  be  sustained  on  the  ground  that 
the  debtor  has  made  u  fraudulent  assignment,  the  question  as  to  whether  any  of  the 
debts  provided  for  are  simulated  is  for  the  jury  to  determine. 

t.  Same — Knowledoe  of  QraIttor. 

When  an  assignment  provides  for  the  payment  of  a  simulated  debt,  the  presump- 
tion ia  that  the  grantor  knew  it,  if  the  debt  was  created  by  him;  but  the  presump- 
tion la  rebuttable,  and,  on  an  issue  as  to  the  validity  of  an  attachment  sought  to  be 
sustained  on  the  ground  that  the  debtor  has  made  a  fraudulent  assignment,  It  is  a 
question  tor  the  jury  whether  the  grantor  knew,  or  had  reasonable  cause  to  know, 
tbat  the  debt  was  fictitious. 

0.  Same— Proviwob  or  Cowbt  and  JTcbt. 

Where  an  attachment  is  sought  to  be  sustained  on  the  ground  that  the  debtor 
haa  made  an  assignment  which  is  fraudulent  in  law,  the  fact  tbat  the  assignment 
is.  on  its  face,  constructively  fraudulent  and  void,  will  not  warrant  the  court  in 
directing  a  verdict  for  the  attaching  creditor,  when  it  appears  that  the  attaohmeiit 
was  in  fact  issued  before  the  making  of  the  assignment:  for,  to  sustain  the  attach- 
ment, it  is  necessary  for  the  jury  to  find  that,  at  the  time  the  attachment  was  is- 
•aed,  defendant  contemplated  making  the  assignment. 

At  Law.  Action  by  Bickbam  &  Moore  against  Lake  &  Anstin,  in 
wbich  an  attachment  was  levied  upon  defendants'  property.  Among 
tbe  grounds  of  attachment  alleged  in  the  affidavit  was  the  following: 
"Tbat  they  [defendants]  have  assigned  or  disposed  of,  or  are  about  to 

'This  case,  cited  in  Estes  v.  Spain,  19  Fed.  Rep.  716,  is  now  published  b/  tequaat, 
the  opinion  not  having  been  heretofore  received  for  publication. 
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assign  or  dispose  of,  their  property  or  rights  in  action,  or  some  part 
thereof,  with  intent  to  defraud  their  creditors."  Defendants  did  in  fact 
make  an  assignment  of  their  property  shortly  after  the  issuance  of  the 
attachment.  The  deed  of  assignment  was  read  to  the  jury,  and  the 
question  now  arises  on  plaintifi's'  motion  to  instruct  the  jury  that  the 
same  is  fraudulent  in  law,  and,  on  the  proofs,  also  fraudulent  in  fact. 
Denied. 

Sullivan  &  SvMivan,  for  plaintiffs. 

Slack  &  LongUreet  and  Lamar,  Mayes  4c  Branliam,  for  defendants. 

HiLi-,  District  Judge.  The  questions  now  presented  for  decision  arise 
upon  plaintiffs '  motion  asking  the  court  to  instruct  the  jury  that  the  deed 
of  assignment  read  to  the  jury  is  fraudulent  in  law,  and,  from  the  proof, 
fraudulent  in  fact: 

For  the  reason  that  the  assignment  contains  the  following  provision: 

"For  the  proper  execution  of  this  trust,  said  second  party  may  also  employ 
and  retain  competent  attorneys  to  defend  and  protect  the  trust  created  herein, 
and  this  assignment,  if  the  same  be  assailed,  and  pay  them  a  just  and  reason- 
able compensation  for  their  services." 

This  provision,  it  is  insisted,  renders  the  assignment  on  its  face  void  and 
fraudulent,  and  will  of  itself  sustain  the  attachment.  Without  stating 
what  construction  I  might  place  upon  the  effect  of  this  clause  in  the  as- 
signment, had  there  been  no  ruling  upon  the  question  by  the  supreme 
court  of  the  state,  I  will  conform  my  ruling  to  that  of  the  supreme  court 
of  the  state,  which  had  been  rendered  prior  to  the  execution  of  this  as- 
signment, and  upon  which  the  defendants,  or  their  attorney  who  drew 
the  conveyance,  had  a  right  to  rely.  The  ruling  of  that  court  will  be 
found  in  the  case  of  Maitiaon  v.  Judd,  59  Miss.  99,  in  which  it  is  held 
that,  if  such  a  provision  is  intended  to  provide  payment  for  services  to 
be  rendered  after  the  conveyance  is  executed  and  placed  on  record,  and 
for  which  the  grantors  are  liable,  it  will  render  the  conveyance  fraudu- 
lent and  void;  but  if  it  is  intended  only  to  apply  to  services  rendered  to 
the  assignee  in  defending  the  assignment,  if  attacked,  it  does  not  render 
the  conveyance  fraudulent  and  void.  Therefore  this  ground  to  sustain 
the  motion  will  be  overruled,  and  the  jury  will  be  instructed  to  consider  the 
evidence  in  relation  to  the  purpose  of  executing  the  deed. 

The  assignment,  after  providing  for  the  payment  of  the  costs  and  ex- 
penses incurred  in  executing  the  trust,  contains  the  following  provisions: 

"Haid  second  party  shall  next,  with  reasonable  diligence,  outof  and  with  tlie 
residue  of  said  proceeds  uf  said  sales  and  collections,  pay  off  and  discharge  in 
full  the  several  debts  due  from  said  Lake  &  Austin,  and  set  forth  and  described 
in  Schedule  C,  hereto  annexed  and  made  a  part  hereof.  He  shall  pay  off  and 
discharge  said  debts  in  full  in  the  order  in  which  said  creditors,  and  the  said 
debts  due  them,  are  written  and  numbered,  and  according  to  the  priority  in 
said  iijchedule  C  given.  If  the  said  proceeds  of  such  sales  and  collections  be 
insuflicient  to  pay  off  and  discharge  in  full  all  and  singular  the  said  debts  in 
said  Schedule  0,  set  forth  and  described  in  the  order,  and  aeoording  to  the 
priority  therein  given,  then  he  shall  pay  off  and  discharge  in  full  the  d6bt 
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first  therein  stated  and  mentioned,  then  the  second,  and  so  continue,  and 
pay  off  as  many  of  said  debts  as  said  proceeds  shall  be  sufficient  so  to  do." 

After  the  payment  in  full  of  the  debts  due  to  creditors  mentioned  in 
Schedule  C,  the  assignpient  further  provides  that  the  assignee  shall, 
with  reasonable  dili£?encc,  pay  over  and  distribute  all  the  residue  of  the 
money  in  his  hands  to  and  among  all  the  other  crwlitors  of  Tjake  &  Aus- 
tin, mentioned  and  described  in  Schedule  A,  e.\cept  that  those  named 
in  Schedule  C(who  are  also  set  out  in  Schedule  A)  as  preferred  creditors 
shall  receive  nothing  further  or  other  than  the  sums  provided  in  section 
4  in  the  assignment,  ratably  and  in  proportion  to  their  respective  de- 
mands: 

"Provided,  however,  that  if  the  name  or  names  of  any  creditor  or  credit- 
ors of  said  Arm  of  Lake  &  Austin  have  been  omitted  from  Achedule  A,  that 
accidental  and  unintentional  omission  of  the  name  of  such  creditor  shall  not 
operate  to  debar  and  preclude  them  from  sharing  in  the  distribution  now 
here  provided  for  creditors  whose  debts  are  unprefiprred  in  Schedule  A,  but 
such  omitted  creditors,  if  their  claims  be  unsecured  by  collaterals  or  other- 
wise, are  hereby  included  in  Schedule  A,  and  who  are  not  mentioned  and  de- 
scribed as  preferred  in  Schedule  C,  hereto  annexed,  and  shall,  upon  proper  pres- 
entation of  their  accounts  against  said  firm  of  Lake  &  Austin  to  said  sec- 
ond party  as  assignee  herein,  share  fairly  and  ratably  in  the  distribution  pro- 
vided for  said  creditors  whose  names  and  debts  are  provided  in  Schedule  A, 
and  whose  names  and  debts  are  not  preferred  herein." 

It  is  insisted  that  the  assignment  is  fraudulent  and  void,  for  the  rea- 
son that  no  time  is  fixed  in  which  these  omitted  creditors  shall  present 
their  claims,  and  that  the  assignee  may,  under  the  assignment,  post- 
}>one  payment  to  the  unsecured  creditors  for  an  indefinite  time,  and  au- 
thorities are  referred  to  to  sustain  this  position.  The  authorities  referred 
to  all  are  in  cases  in  which  a  release  of  the  balance  of  the  debt  is  pro- 
vided for,  and  in  wiiich  no  time  was  fixed  for  presenting  the  claim 
with  the  release,  and  in  which  no  distribution  could  be  made  until  it 
was  ascertained  who  would,  or  who  would  not,  accept  the  terms.  So 
far  as  it  relates  to  the  creditors  who.se  names  are  set  out  in  Schedules  A 
and  C,  the  direction  is  that  the  payments  be  made  with  reasonable  dil- 
igence,— that  is,  as  soon  as  the  money  shall  be  realized  from  the  sales 
and  collections, — and  that  is  directed  to  be  done  with  reasonable  dis- 
patch. The  difficulty  arises  with  regard  to  the  creditors  whose  names 
are  omitted,  and  who  are  entitled  to  the  di.stribiition  provided  for  among 
the  creditors  whose  nan)es  are  set  forth  in  Schedule  A.  No  time  is  fixed 
for  their  presentation,  and  either  the  distribution  must  be  postponed 
until  the  assignee  sliall  ascertain  whether  or  not  all  those  omitted  cred- 
itors have  presented  their  claims,  or  have  declined  to  do  so,  which  is 
an  indefinite  time,  or,  if  the  distribution  is  made,  those  who  had  not 
jire.senteil  their  claims  will  be  debarred  from  receiving  anything  under 
the  distribution;  and,  although  tlie  cases  referred  to  and  relied  upon 
were  cases  in  which  a  release  of  the  balance  of  the  demand  was  a  con- 
dition for  payment,  the  reason  of  the  rule  will  apply  to  the  defect  in 
the  assignment.  As  held  by  the  supreme  court  of  this  state  in  the  case 
of  Mayer  v.  Shiehh,  59  Miss.  107,  there  should  be  a  time  6xed  for  the 
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presentation  of  such  debts, — not  too  short  nor  too  long  a  time.  This  is 
necessary  in  order  that  the  distribution  shall  be  made  within  a  reason- 
able time,  and  for  the  benefit  of  the  omitted  creditors. 

There  is  another  vice  in  the  assignment  which,  though  not  pressed  in 
argument,  is,  in  my  opinion,  equally  fatal  to  this  assignment,  and  that  is 
that  it  excludes  from  payment  creditors  who  hold  collaterals  or  are  not 
otherwise  secured.  This  is  a  general  assignment,  purporting  to,  and  it 
is  admitted,  conveying  all  the  assignor's  property  and  as.sets,  and, 
while  the  assignor  has  a  right  to  prefer  one  creditor  over  another,  he  has 
no  right  to  exclude  any  from  participation  in  any  surplus  which  may 
remain.  The  holding  of  collaterals,  or  holding  any  other  security,  is 
not  a  payment  of  the  debt.  The  creditor  may  sue  and  obtain  judgment, 
and  have  execution,  but,  as  a  matter  of  course,  must  account  for  or  re- 
turn the  collaterals  or  securities.  The  collaterals  may  be  insufficient, 
and  of  but  little  value,  or  they  may  not  be  due  and  payable  for  a  con- 
siderable time;  hence,  in  a  conveyance  of  this  kind,  there  must  be  a 
reasonable  time  given, — not  too  long  nor  too  short, — in  which  the  cred- 
itor holding  the  collaterals,  or  other  securities,  can  come  forward  and 
account  for  his  securities,  and  present  his  claim  for  any  balance  ttiat 
may  remain,  or  surrender  them  to  the  assignee,  and  share  in  any  sur- 
plus fund  which  may  remain.  The  want  of  this  provision,  I  am  satis- 
tied,  renders  this  assignment  fraudulent  and  void  in  law. 

It  is  insisted  that  the  proof  shows  that  the  secured  debts  in  Schedule 
C,  or  some  of  them,  are  fictitious  and  simulated,  and  therefore  the  court 
should  instruct  the  jury  to  return  a  verdict  in  favor  of  the  plaintiffs. 
Whether  any  of  these  debts  are  fictitious  or  simulated  is  a  question  to  ho 
determined  by  the  jury  from  the  evidence.  I  am  satisfied  that  under 
our  attachment  laws,  which  require  the  courts  to  construe  them  favora- 
bly in  the  promotion  of  the  rights  of  ereditors  and  for  the  detection  of 
fraud,  when  fictitious  or  simulated  debts  are  secured  to  be  paid  in  an  as- 
signment like  the  present,  it  is  a  fraud  upon  the  right  of  creditors,  and 
will  sustain  an  attachment.  The  question  as  to  the  rights  of  creditors 
whose  debts  are  valid  under  such  an  assignment  is  decided  differently  in 
different  states.  I  apprehend  that,  in  those  states  where  this  right  is 
maintained  in  favor  of  bona  fide  creditors,  the  assignee  is  held  to  be  a 
purchaser  for  value  without  notice.  The  opposite  doctrine  prevails  in 
this  state,  and  I  think  it  must  follow  that  a  general  assignment  like  the 
present,  providing  for  the  payment  of  fictitious  or  simulated  debts,  is 
fraudulent  and  void  for  all  purposes.  The  question  is,  what  are  simu- 
lated and  fictitious  debts?  To  be  held  such,  the  debt  must  be  fabricated 
and  trumped  up,  must  have  no  consideration  to  support  it,  must  be  a 
pretense,  and  nothing  more.  For  the  assignment  to  be  rendered  void  on 
this  ground,  the  conveyance,  debt,  or  assignee  debt  must  have  been  in- 
serted by  the  grantor  with  a  knowledge  that  it  was  not  a  real  and  valid 
debt,  or  that  he  was  so  careless  and  negligent  in  ascertaining  whether  or 
not  it  was  a  fictitious  debt  as  to  esto]^  him  from  denying  his  knowledge 
of  its  invalidity,  and  not  an  honest  mistake.  When  debts  are  provided  in 
the  assignment  to  be  paid  which  are  not  valid,  and  are  simulated  debts. 
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the  presuniptiou  is  that  the  grantor  knew  it,  if  it  is  a  debt  created  by 
him,  and  for  the  reason  that  a  man  is  presumed  to  know  his  own  lia- 
bility, but,  like  all  other  presumptions,  are  subject  to  be  rebutted  by  evi- 
dence, and  are  not  conclusive.  The  questions  as  to  whether  or  not 
these  debts  as  stated,  or  any  of  them,  are  simulated  and  fictitious,  and 
whether  or  not  the  defendants  knew,  or  had  reasonable  cause  to  know, 
their  invalidity,  are  for  the  jury,  so  that  the  motion  asked  cannot  be 
given  on  the  ground  last  stated. 

Had  the  assignment  been  executed  before  the  issuance  of  the  attach- 
ment, I  would  feel  it  my  duty  to  sustain  the  motion  and  give  the  instruc- 
tions asked;  but  it  is  admitted  that  the  attachment  was  issued  before 
the  assignment  was  executed.  To  sustain-the  attachment  on  the  ground 
that  the  assignment  is  in  law  fraudulent,  the  jury  must  be  satisfied 
that,  at  the  time  the  attachment  was  issued,  the  defendants,  or  one  of 
them,  must  have  contemplated  making  the  assignment.  This  must  be 
determined  by  the  jury  from  the  evidence,  and  therefore  the  motion  to 
give  to  the  jury  the  peremptory  charge  to  return  a  verdict  for  the 
plaintiffs  is  overruled,  but  the  jury  will  be  instructed  as  to  the  rules  to 
be  observed  in  making  their  verdict. 


UiJiTED  States  v.  Wolters  d  al. 
(Circuit  Court,  S.  D.  Callfomin.    September  5, 1892.) 

1.  Clkrkb  of  Coout — Pees  tx  Revesde  Cases— How  Paid. 

The  "receiving,  keeping,  and  paying  out"  of  money  by  the  clerk  under  an  execu- 
tion issued  on  a  judgment  iti  an  actjpn  under  the  Internal  revenue  laws,  for  which 
Rev.  St.  %  828,  allows  the  clerk  1  per  centum  commission,  (2  in  California,  by  Section 
810,)  is  a  service  rendered  the  government,  for  which  the  government  is  liable;  and 
such  commissions  are  to  be  paid,  onder  section  .S21ti,  through  the  collector  of  inter- 
nal revenue,  into  the  treasury,  as  are  the  clerk's  fees,  that  are  taxed  and  included 
in  the  judgment  and  collected  from  the  defendant.  U.  &  v.  Clgara,  etc.,  i  Fed. 
Rep.  494,  disapproved. 

2.  Same. 

Rev.  St  SS  889,  842,  844,  857,  providing  for  the  retention  of  fees  by  clerks  and 
other  officers  until  the  maximum  of  their  compensation  is  reached,  apply  to  fees 
other  than  those  for  which  the  government  is  responsible,  and  which  are  to  be 
paid  out  of  the  treasury  under  the  provisions  of  section  856. 
S.  Same. 

Services  rendered  the  government  by  the  clerk  or  other  officer  of  the  court  in 
suits  by  it,  for  which  the  law  fixes  certain  fees,  render  the  government  liable  there- 
for, whether  it  succeeds  in  collecting  its  legitimate  costs  from  the  defendant  or  not. 

At  Law.  Action  by  the  United  States  against  Henry  Wolters  and 
others.  Heard  on  the  application  of  the  clerk  of  the  court  for  the  dis- 
tribution money  paid  into  the  registry  of  the  court  in  satislaction  of  a 
judgment  in  favor  of  the  government. 

M.  T.  AUen,  U.  S.  Atty. 

Ross,  District  Judge.  In  this  action,  which  arose  under  the  internal 
revenue  laws  of  the  United  States,  a  judgment  was  recovered  on  the  19th 
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of  December,  1891,  by  the  United  States  for  the  sum  of  $15,898.50. 
inclnding  taxed  costs,  among  which  were  clerk's  fees  amounting  to 
177 .40.  Execution  was  thereafter  issued  upon  the  judgment,  under  and 
pursuant  to  which  the  marshal  collected,  and,  on  the  19tb  of  August, 
1892,  paid  to  the  clerk  of  the  court,  in  satisfaction  of  the  judgment,  the 
following  amonnts : 

Amount  of  judgment,  induding  taxed  costs.       ...    ilfi,893  50 
Amount  of  interest  from  December  19,  1891,  (o  February  12, 
1892,  being  the  date  of  the  collection  by  the  marshal  of  S2,- 

063.02.  at  7  per  cent., -  166  87 

Amount  of  interest  on  813,897.35,  being  the  balance  unpaid  on 

February  12, 1892,  at  7  per  cent..  -  -  -  -  505  32 

Costs  of  writ  and  costs  accrued  since  Judgment,       «  •  8  80 

Clerk's  commissions,  ....••  831  70 

Total, $16,906  19 

The  clerk  deposited  the  fall  sum  so  received  by  him  in  the  registry 
of  the  court,  and  now  asks  that  the  proper  order  for  its  distribution  be 
made.  It  is  contended  on  his  behalf  that  the  $331.70  paid  by  the  de-' 
fendactain  the  action  as  clerk's  commissions  should  not  be  paid  to  the 
collector  of  the  district,  but  to  the  clerk  directly;  and  that  is  the  ques- 
tion for  decision 

It  is  quite  clear  that  the  fees  allowed  by  law  to  the  clerk  and  other 
officers,  except  those  which  are  directed  to  be  paid  out  of  the  treasury, 
are  to  be  retained  by  the  officers,  when  received,  up  to  the  limit  fixed 
as  the  maximum  of  their  compensation.  Rev.  St.  §§  839,  842,  857,  844. 
By  the  last  section  cited  it  is  provided — 

"That  every  district  attorney,  c1erk,.and  marshal  shall,  at  the  time  of  mak- 
ing his  half-yearly  return  to  the  attorney  general,  pay  into  the  treasury 
*  *  *  any  surplus  of  the  fees  and  emoluments  of  his  office  which  said 
retam  shows  to  exist  over  and  above  the  compensation  and  allowances  au- 
thorized by  law  to  be  retained  by  him." 

Section  856  of  the  Revised  Statutes  provides  that  "the  fees  of  district 
attorneys,  clerks,  and  marshals,  *  *  *  in  cases  where  the  United 
States  are  liable  to  pay  the  same,  shall  be  paid  on  settling  their  accounts 
at  the  treasury;"  and  by  section  321G  of  the  same  statutes,  it  is  declared 
that  "all  judgments  and  moneys  recovered  or  received  for  taxes,  costs, 
forfeitures,  and  penalties  shall  be  paid  to  collectors  as  internal  taxes  are 
required  to  be  paid."  It  is  to  be  observed,  with  respect  to  sections  839, 
842,  844,  and  857,  supra,  that  Ihe  fees  the  officers  named  are  allowed 
to  retain  until  the  maximum  of  their  compensation  is  reached  are. fees 
other  than  those  for  which  the  United  States  are  liable,  and  which,  con- 
seqaently,  are  to  be  paid  out  of  the  treasury.  The  commissions  in  ques- 
tion were  allowed  to  the  clerk  by  virtue  of  sections  828  and  840  of  the 
Revised  Statutes,  fixing  the  fees  to  which  the  clerk  is  entitled.  Under 
and  by  virtue  of  those  provisions  of  law,  there  were  taxed  and  included 
in  the  judgment  in  this  case  clerk's  fees  for  services  rendered  the  plain- 
tiff in  the  action,  amounting  to  $77.40.  For  those  services  the  govern- 
ment, at  whose  instance  and  for  whose  benefit  they  were  render^,  wai 
v.5lF.no.l3 — ^57 
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undoubtedly  liable  at  the  rates  tixed  by  the  statute.  In  addition  to  the 
costs  thus  incurred,  which  the  plaintiff,  as  the  successful  party,  was  en- 
titled to  recover  from  the  defendants,  and  which  were  susceptible  of 
taxation  because  ascertainable,  section  828  allows  the  clerk,  "for  receiv- 
ing, keeping,  and  paying  out  money,  in  pursuance  of  any  statute  or  order 
of  court,  one  per  centum  on  the  amount  so  received,  kept,  and  paid  out." 
In  California  this  per  centum  is,  by  section  840,  declared  to  be  2.  Sec- 
tion 825  of  the  same  statutes  enacts  that — 

"There  shall  be  taxed  and  paiil  to  every  district  attorney  two  per  centum 
upon  all  moneys  collected  or  realized  in  any  suit  or  proceeding  arising  under 
the  revenue  laws,  and  conducted  by  him,  in  which  the  United  States  is  a  party, 
which  shall  be  in  lieu  of  all  costs  and  fees  in  such  proceeding." 

And,  in  respect  to  this  se<;tion,  the  supreme  court  said,  in  the  case  of 
Kingv.  U.  S.,  99  U.  S.  234: 

"The  section  was  no  doubt  intended  to  establish  a  rule  of  compensation  as 
between  the  government  and  its  attorney,  by  which,  when  he  has  been  suc- 
cessful, be  gets  a  commission  of  two  per  cent,  for  collection,  but  leaves  him 
his  ordinary  statutory  fee  [of  S20,  allowed  by  section  824  of  the  lievised  Stat- 
utes] where  nothing  is  realized." 

This  would  seem  to  indicate,  not  only  that  the  government  is  liable 
for  the  2  per  centuai  thus  allowed  to  the  district  attorney,  but  also 
that  the  defendant  is  not  liable  therefor;  for  it  can  hardly  be  that  the 
deiendant,  in  the  event  tlie  government  is  successful  in  the  suit,  can 
be  twice  liable  for  the  same  service  of  the  district  attorney ;  that  is  to 
say,  for  a  docket  fee  taxetl  and  included  in  the  judgment,  and  also  for 
2  per  centum  upon  the  amount  collected  and  paid  in  upon  the  judg- 
ment. The  "receiving,  keeping,  and  paying  out"  of  the  money  received 
by  the  clerk  under  the  execution  in  question  was  for  the  government, 
not  for  the  defendants;  for  which  the  statute  referred  to  declares  the 
clerk  shall  be  entitled  to  2  per  centum  of  the  amount  so  received,  kept, 
and  paid  out.  Conceding  that  this  commission  was  properly  collected 
from  the  defendsmts  as  accruing  costs,  it  is  difficult  to  see  why  it  is  not 
as  much  required  to  be  paid  through  the  collector  into  the  treasury,  to 
be  there  disbursed,  as  the  clerk's  costs,  that  are  taxed  and  included  in 
the  judgment,  and  collected  from  the  defendants.  It  is  not  here  con- 
tended but  that  those  costs  should  be  paid  to  the  collector,  and  by  him 
into  the  treasury,  to  be  paid  to  the  clerk  upon  the  settlement  of  his  ac- 
counts, pursuant  to  the  provisions  of  section  856  of  the  Revise*!  Stat- 
utes. Services  rendered  the  government  by  the  clerk  or  other  officer, 
for  which  the  law  declares  the  officer  is  entitled  to  certain  fees,  necessarily 
renders  the  government  liable  therefor.  If  it  is  successful  in  the  litiga- 
tion, and  succeeds  in  collecting  its  legitimate  costs  from  its  antagonist, 
it  is  reimbursed,  but  is  none  the  le«3  liable  to  the  officer  rendering  it 
the  service. 

I  am  not  untnindful  of  the  fact  that  the  learned  circuit  and  district 
judges  for  the  eastern  district  of  Pennsylvania  in  the  case  of  U.  S. 
V.  Cigars,  etc.,  2  Fed.  Rep.  494,  took  a  different  view  of  the  question. 
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After  referring  to  sections  823,  828,  839,  842,  844,  and  856  of  the  Re- 
vised Statutes,  it  is  there  said: 

"The  act  of  July  13,  1866,  (Rev.  St.  §  3216.)  which  provides  'that  all 
judgments  and  moneys  recovered  or  received  for  taxes,  costs,  forfeitures,  and 
penalties  shall  be  paid  to  collectors  as  internal  taxes  are  required  to  be 
paid.'  effects  no  change  in  the  existing  law,  except  to  require  the  costs,  which 
l>elong  to  the  government,  to  be  paid  into  a  ditfereut  department  in  interniil 
revenue  cases.  These  costs  consist  in  expenditures  made  by  it  during  the 
progress  of  suits,  and  taxed  to  and  recovered  from  defendants  on  its  account, 
and  this,  manifestly,  was  its  only  purpose.  It  does  not  require  the  oOicers' 
fees  to  be  thus  paid  over,  and  no  proper  object  is  discoverable  for  such  a  re- 
quirement. The  fees  belong  to  the  officers,  as  the  emoluments  of  their 
oHices." 

The  taxed  costs  include  not  only  expenditures  made  by  the  govern- 
ment during  the  progress  of  the  suit,  such  as  the  payment  of  witnesses, 
etc.,  but  the  legal  fees  of  the  clerk  and  other  officers  for  services  rendered 
at  the  instance  and  fol-  the  benefit  of  the  government,  for  the  payment 
of  which  the  latter  is  therefore  necessarily  liable.  Such  fees  of  the 
clerk  in  the  case  now  belbre  the  court  amounted  to  $77.40,  and  were 
taxed  and  included  in  the  judgment  and  recovered  from  the  defendants, 
and  it  is  not  suggested  in  the  present  case  that  they  are  not  properly 
payable  into  the  treasury  through  the  collector.  I  can  see  no  justifica- 
tion for  the  collection  from  the  defendants  of  the  commissions  allowed 
by  law  to  the  clerk  and  other  officers,  except  upon  the  ground  that  they 
are  a  part  of  the  costs  to  which  the  government  was  necessarily  and 
legally  subjected  by  riason  of  the  suit,  and  recoverable  as  accruing  costs, 
because  not  ascertainable  before  payment  of  or  on  account  of  the  judg- 
ment. If  80,  they  are  as  clearly  embraced  by  the  word  "costs"  in  sec- 
tion 3216  of  the  Hevised  Statutes  as  the  taxed  costs.  Nor  do  the  fees 
or  commissions  of  the  officers  belong  to  them  without  qualification.  To 
the  limit  of  the  maximum  of  their  compen.sation  they  do,  but,  when 
that  limit  is  exceeded,  both  fees  and  commissions  belong  to  the  govern- 
ment. The  government,  therefore,  has  a  contingent  interest  in  all  fees 
and  commissions  allowed  and  received  by  the  clerk  and  otlier  officers  re- 
ferred to,  and,  when  such  fees  or  commissions  are  allowed  for  services 
rendered  the  government,  it  would  seem  that  the  government  must  be 
liable  therefor.  In  my  opinion,  the  entire  fund  in  question  should  be 
paid  to  the  collector  of  internal  revenue  for  this  district,  and  an  order 
to  that  effect  will  be  entered. 
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In  re  Carrier  et  cd. 

(ZHttriet  Court,  W.  D.  Pentisylvania.    Aujrust  19,  tSJe.) 

Bakkrijptct— Distribution— AssiGSMENT  or  Libns. 

A  creditor  who  has  attached  property  of  his  debtor  within  four  months  prior  to 
the  commencement  of  bankruptcy  prooisedinKS  Is  not  bound,  under  Rov.  St.  J  5075, 
to  execute  an  assignment  of  his  lien  to  the  assignee,  as  a  condition  precedent  to 
sharing  in  the  distribution  of  the  bankrupt's  estate,  when  he  has  refrained  from 
enforcing  such  lien  in  obedience  to  an  injunction  from  the  bankruptcy  court;  for 
the  attachment,  bein^  void  or  voidable  under  section  5044,  does  not  oome  within 
the  provisions  of  section  5075. 

In  Bankruptcy.  Sur  exceptions  to  the  register's  report.  The  former 
opinions  of  the  court  upon  questions  arising  in  the  same  proceedings  are 
reported  in  39  Fed.  Rep.  193;  46  Fed.  Rep.  850;  47  Fed.  Rep.  438; 
48  Fed.  Rep.  161.     Exceptions  sustained,  and  report  modified. 

Thomas  B.  Alcorn  and  Lyon,  McKee  &  Sanderson,  for  creditor. 

Led  Bird  Duff,  for  assignee. 

BuFFiNGTON,  District  Judge.  E.  G.  Carrier  has  excepted  to  the  report 
of  the  register  in  that  he  has  refused  to  award  him  16,101.84  as  a  div- 
idend upon  a  note  made  by  John  Carrier,  one  of  the  bankrupts,  and 
owned  by  the  exceptant.  The  register  has  found  the  note  was  a  valid 
debt,  and  Carrier  is  therefore  prima  facie  entitled  to  the  dividend.  This 
the  register  has  failed  to  allow  him  for  the  following  reasons:  In  the 
circuit  court  of  Bay  county,  Mich.,  on  May  22,  1874,  E.  G.  Carrier 
issued  an  attachment  against  John  Carrier,  by  virtue  of  which  personal 
and  real  property,  in  excess  of  the  present  claim,  was  attached.  He  is 
of  opinion  that  E.  G.  Carrier  never  having  assigned  his  right  in  said 
attachment  to  the  assignee,  as  provided  by  section  5075,  Rev.  St.,  he 
should  be  debarred  from  sharing  in  this  fund.  Had  the  ease  ended  here, 
we  must  find  the  register  correct:  but  there  are  other  facts  which  materi- 
ally change  the  question.  The  petition  in  bankruptcy  was  filed  June 
11,  1874,  and  the  adjudication  made  June  22d;  the  attachment  was 
therefore  clearly  within  the  four  months'  voiding  clause  of  section  5044, 
Rev.  St.  Whether  voidable  or  void  we  need  not  inquire.  If  not  void 
ipso  facto,  it  was  without  doubt  voidable,  and  conferred  on  E.  G.  Carrier 
no  enforceable  rights  whatever  against  the  assignee.  On  September  12, 
1874,  pending  the  appointment  of  an  assignee,  Andrew  F.  Baum,  a 
creditor  of  John  Carrier,  presented  a  petition  to  this  court  praying  for  an 
injunction  to  restrain  E.  G.  Carrier  from  prosecuting  this  attachment, 
and  alleging  the  same  was  void.  His  prayer  was  granted,  and  an  order 
made  as  follows : 

"And  it  is  further  ordered  that  until  the  decision  of  this  court  upon  the  said 
motion  the  said  parties  against  whom  an  injunction  is  prayed  are  restrained 
*  *  *  to  abstain  from  any  and  all  interference  by  execution,  levy,  sale, 
or  any  other  manner  whatever  with  the  property  or  estate  of  the  al>ove-named 
debtor,  John  Carrier. " 

This  injunction  was  served  on  E.  G.  Carrier,  September  14,  1874. 
He  made  no  answer  to  the  petition,  and  has  obeyed  it;  his  attorneys  iu 
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^licbigan  insfructiog  the  sheriff  not  to  proceed  thereon.  Carrier  has 
never  realized  ntiy thing  upou  it,  the  assignee  took  oo  steps  to  repudiate 
the  action  of  the  creditor  taken  prior  to  his  appointment,  and  the  injunc- 
tion is  in  force  to-day,  presumably  with  his  consent,  and  at  any  time  he 
could  have  had  it  made  perpetual,  as  prayed  for. 

The  attachment  having  been  made  within  four  months  next  preceding 
the  commencement  of  the  bankruptcy  procee<Ung8,  we  are  of  opinion 
(this  court  having  enjoined  Carrier  from  proceeding  on  his  attachment, 
and  he  obeying  our  order,)  that  it  would  be  very  inequitable  to  now 
presume  his  claims  had  been  satisfied  because  the  sheriff  had  attached 
sufficient  property  prior  to  our  order.  Nor  do  we  think  that  this  case 
comes  within  the  spirit,  or  even  the  letter,  of  section  5075,  requiring 
a  conveyance,  etc.  That  statute  was  evidently  passed  to  cover  valid 
claims  against  the  bankrupt,  not  void  ones,  and  to  aid  in  disposing  of 
the  bankrupt's  estate  to  the  best  advantage.  It  was  not  meant  to  apply 
to  cases  where  there  was  no  lien,  where  the  process  of  attachment  was 
within  four  months  of  the  bankruptcy  proceedings,  and  where  there  was, 
in  fact,  nothing  to  convey  or  release  to  the  assignee.  There  was  no  rea- 
son why  such  claims  should  be  conveyed.  It  was  the  duty  of  the  as- 
signee to  void  them  entirely  as  being  invalid,  under  section  5044,  and  not 
to  take  a  conve3'ance  or  release  of  them  as  being  valid,  under  section 
5075.  Such  release  by  E.  G.  Carrier  at  any  time,  of  all  claims  under 
the  attachment,  would  have  conferred  no  rights  on  the  assignee  which 
be  did  not  alre.ady  possess;  and,  if  the  attachment  were  a  hindrance  to 
the  sale  of  the  bankrupt's  lands  in  Michigan,  this  court  could  and  would 
have  granted  the  necessary  relief.  The  fact  that  it  was  not  asked  for  by 
the  vigilant  assignee  shows  there  was  no  trouble  from  it. 

The  burden  of  showing  some  sufficient  reason  why  £.  G.  Carrier  should 
not  be  paid  the  dividend  upon  his  note  rests  upon  thoee  objecting  thereto. 
We  are  of  opinion  they  have  failed  in  meeting  this  burden.  The  sum  of 
$6,101.84,  being  the  pro  rata  share  of  E.  G.  Carriers  third  claim,  is 
therefore  awarded  him,  and  to  ^at  extent  the  exceptions  are  austained, 
and  the  register's  report  modified. 
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SxEHERs  tt  (d.  V.  Chambers  &  McKee  Glass  Go. 
(Oiroutt  Court,  W.  D.  Penntt/lvania.    Auguct  11, 1899.) 

1.  PiLTBHTS  ¥OR  IlTVBNTIONB— EXTKNT  OF  CLl.nCB — OLASS-UeLTITIO  TaNKS. 

Letters  patent  No.  261,054,  Issued  July  11,  1882,  to  C.  W.  Siemen^  u  auljiTDM  of 
Frederick  Siemens,  007er  "a  tank  for  the  oontinuous  melting  of  glass,  having  gas 
and  air  ports,  and  of  the  depth  herein  described,  for  the  purpose  of  forming,  below 
the  upper  fluid  portion  of  the  metal,  a  layer  of  metal  in  a  semifluid  or  partially 
aolid  condition,  as  and  for  the  purposes  described. "  In  his  specifications  the  ap- 
plicant states  that  "In  the  fusion  of  window  or  other  white  glass  there  is  a  oontin- 
uous descending  and  ascending  movement  of  the  particles  throughout  the  mass,  as 
is  proved  by  the  wearing  away  of  the  bottoms  of  shallow  tanks.  The  advantage  to 
be  obtained  from  increasing  the  depth  of  the  tanks  will  be  the  formation  of  a  layer 
of  chilled  glass  at  the  bottom,  at  which  point  the  movement  of  particles  oeases, 
whereby  the  bottom  blocks  will  be  protected  from  wear,  the  presence  of  stone  in  the 
glass  avoided,  and  a  larger  proportio;i  of  flrst-quality  glass  be  produced. "  Keld, 
that  the  increased  depth  of  the  tank  was  only  for  the  purposes  here  specified,  and 
did  not,  and  was  not  intended  to,  provide  for  the  alleged  discovery  of  the  so-called 
"vertical  fining"  of  the  glass. 
%.  Bamb— NovKLTT— Pbiob  Art. 

The  fluid  layer  and  its  function,  as  well  as  the  ascending  and  descending  motion 
of  the  particles,  were  known  in  the  prior  state  of  the  art,  as  shown  in  the  Oranger 
patent,  (1872,)  No.  80,623;  the  Leuffgen  patent,  (1870,)  No.  10S.206;  and  the  follow- 
ing foreign  patents  toC.  VT.  Siemens:  EngUsli,  (1868,)  No.  1,173;  French,  (1876,) 
No.  110,123;  Italian,  (1877.) 

8.  SaMI— ANTICIPATIOy. 

The  patent  was  anticipated  by  the  Belgian  patent  of  1877  to  C.  W.  Siemens,  which 
not  only  showed  a  tank  exceeding  IS  inches  in  depth,  but  met  every  other  require- 
ment of  the  claim  and  specifications, 
i.  Same — iNPKtNOEinsirr— Bckden  or  Proof. 

The  burden  is  on  complainants  to  prove  that  defendant's  fumaoes  perform  the 
functions  covered  by  the  patent,  and  it  ia  insufficient  to  show  that  theoretically  they 
should  do  so,  or  merely  to  meet  defendant's  proofs  as  to  the  actual  fact. 

In  Equity.     Suit  for  infringement  of  patent.     Bill  dismissed. 

Kerr  &  Ourtia  and  George  H.  Christy,  for  complainants. 

James  I.  Kay  and  Francis  T.  Chambers,  for  defendants. 

Before  Buffinqton,  District  Judge,  and  Acheson,  Circuit  Judge. 

Bdffington,  District  Judge.  This  suit  is  brought  by  George  H.  Ben- 
jamin, in  the  name  of  Frederick  Siemens,  of  Dresden,  Germany,  and 
Alexander  Siemens  and  others,  executors  and  trustees  of  Sir  William 
Siemens,  late  of  Westn^inster,  England,  against  the  Chambers  &  McKee 
Glass  Company,  of  Jeannette.  It  is  for  an  alleged  infringement  of  pat- 
ent right  in  defendants'  using  what  are  known  as  "deep-tank"  furnaces. 
The  questions  to  be  passed  upon  are  of  grave  importance,  involving,  as 
they  do,  the  right  to  use  for  continuous  glass  melting  any  tank  of  a  depth 
of  more  than  18  inches.  In  view  of  its  far-reaching  results,  the  case  de- 
serves, and  has  had  at  the  hands  of  the  court,  a  patient  hearing  of  the 
able  and  interesting  arguments,  and  a  laborious  examination  of  the  tes- 
timony and  questions  raised.  A  brief  resum«  of  glass  melting  will  lead 
to  a  more  intelligent  understanding  of  the  controversy.  "Formerly  glass 
was  melted  in  pots  about  39  inches  deep.  They  were  expensive  to  con- 
struct, and  subject  to  frequent  breakages,  caused  by  the  variations  in 
temperature  between  the  melting  and  working  processes.  They  were 
charged  with  batch  or  materials  for  making  glass,  placed  in  furnaces  and 
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subjected  to  great  beat,  tbe  batch  renewed  as  the  melting  went  on,  until 
they  were  filled  with  molten  glass,  when  they  were  allowed  to  cool,  and 
the  glass  grew  stiff  enough  to  work.  This  intermittent  process  resulted 
in  great  loes  of  time,  fuel,  and  material.  There  are  four  processes  in  gl.<is8 
making — Firsl,  melting;  »econd,  clarifying  or  fining;  third,  planing;  and, 
fourOi,  working  out.  The  tending  of  inventive  minds  for  the  last  30 
years  to  overcome  these  difficulties  has  been  towards  tank  furnaces.  By 
means  of  them  pots  have  been  disjiensed  with  and  a  continuous  metho<J 
of  working  reached,  the  batch  being  constantly  fed  at  one  end  and  worked 
out  at  the  other'.  In  large  measure  they  have  revolutionized  the  glaas 
business.  These  tanks  hold  great  beds  of  glass;  some  of  them  are  120 
feet  long  by  20  feet  wide,  and  of  varying  depths,  from  2  to  6  feet. 
Large  bricks  or  blocks,  placed  at  some  distance  apart,  and  between  which 
the  molten  glass  can  run,  form  their  bottoms.  They  are  placed  on  pil- 
lars or  arches,  thus  forming  a  cave,  through  which  a  cool  circulatipn  of 
air  passes,  and  the  molten  glass  is  thus  chilled  and  prevented  from  escap- 
ing through  the  crevices  between  the  blocks.  By  means  of  an  energetic 
circulation  through  this  cave,  what  is  called  a  "chilled  layer"  may  be 
formed  on  the  upper  side  of  the  blocks,  which  preserves  the  bricks  from 
the  heat  of  the  mass,  and  the  cutting  action  of  the  glass  in  its  movement 
or  flux.  In  this  progress  the  Siemens  brothers  bear  a  distinguished  part. 
They  first  applied  the  regenerative  gas  furnace  to  glass  melting,  and  the 
cave  principle  was  their  work.  These  important  features,  and  man}' 
others,  were  the  results  of  their  inventive  genius,  were  all  patented,  and 
presumably  they  have  derived  from  them  the  financial  returns  which 
their  importance  demanded.  These  steps  were  all  prior  to  1879.  On 
November  22,  1879,  there  was  granted  to  C.  W.  Siemens  an  English 
patent.  No.  4,763.  Based  on  this  patent,  an  American  patent.  No.  261,- 
054,  dated  July  11,  1882,  was  granted  to  Charles  William  Siemens,  as- 
signee of  Frederick  Siemens,  for  a  glass-melting  furnace.  It  is  impor- 
tant to  note  what  was  asked  for  and  what  granted.     The  claims  were: 

Fimt.  "A  regenerative  gas  furnace  having  a  tank  of  suiUcienl  depth  for 
tbe  purposes  deBcrit>ed."  Secondly.  "The  process  of  melting  glass  in  a  re- 
generative tank  furnace,  which  consists  in  forming  l)elow  the  tipper  fluid  por- 
tion of  tbe  metal  a  layer  of  metal  in  a  semifluid  or  partially  solid  condition,  as 
and  for  the  purpose  described." 

The  claim  for  the  process  of  melting  was  not  allowed.  A  substituted 
claim  for  a  tank  was  allowed,  as  follows: 

"A  tank  for  the  continuous  melting  of  gliiss,  having  gas  and  air  ports,  and 
of  the  depth  herein  described,  for  the  purpose  of  forminjj  below  the  upper 
fluid  portion  of  the  metal  a  layer  of  metal  in  a  semifluid  or  partially  solid  con- 
dition, as  and  for  tbe  purposes  described." 

The  examiners  in  chief,  on  apfjcal  in  this  patent,  say: 
"The  applicant  states  that,  <  by  increasing  the  depth  of  the  tank  to  a  suffi- 
cient degree  while  maintaining  an  active  circulation  of  air  beneath,  the  metal 
under  treatment  is  maintained  quite  fluid  to  a  depth  of  about  eighteen  inches,' 
leaving  it  to  be  inferred  that  tbe  tank  should  be  considerably  deeper  than  this, 
but  just  how  much  is  not  stated.  This  vagueness  is  the  defect  of  the  whole 
application,  for  the  flrat  claim  turns  on  •  the  depth  herein  described  '  for  its 
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distinctiveness,  am}  migtit  be  regarded  as  specific,  were  tlie  instructions  and 
disclosures  speciflc.  *  *  *  We  believe  ttiat  an  improvement  lies  some- 
where in  what  applicant  has  done,  but  we  do  not  find  it  so  clearly  and  dis- 
tinctively disclosed  as  to  be  'distinguished  from  what  was  old,' as  the  statute 
requires  prior  to  patentability.  It  is  possible  that  the  first  claim  can  be  mside 
good  by  more  specific  instructions  in  the  specifications.  The  second  claim 
would  seem,  with  our  present  light,  to  be  merely  for  the  employment  of 
these  somewhat  deeper  tanks  in  the  old  way, — a  matter  not  involving  any 
novelty  of  process." 

We  are  of  opinion  that  the  eiements  lacking  in  the  prigiual  claims  were 
not  supplied  by  the  substituted  one,  and  that  it  is  also  open  to  the  same 
objections.  Assuming,  however,  for  the  present,  the  validity  of  the  pat- 
ent, we  turn  to  the  alleged  infringement  for  which  this  suit  is  brought. 
The  argument  of  complainants'  counsel  is  that  up  to  that  time  contin- 
uous tanks  had  been  a  failure,  and  that  the  Messrs.  Siemens  then  dis- 
covered and  gave  to  the  world  in  the  patent  in  suit  the  principle  of  "ver- 
tical fining,"  which  has  turned  failure  into  success.  It  is  a  curious  fact 
that  the  claim  of  this  patent,  which  is  alleged  to  have  revolutionized  the 
glass  business,  is  not  being  pushed  by  the  Messrs.  Siemens,  although 
they  are  of  ample  means  to  do  so,  but  is  enforced  for  his  own  benefit  by 
Mr.  Benjamin,  who  has  acquired  their  rights.  The  contention  of  Mr. 
Benjamin,  who  is  also  the  principal  witness  and  expert  for  complainants, 
is  that,  from  the  time  Messrs.  Siemens  turned  their  attention  to  glass 
melting  until  1879,  they  acted  on  the  theory  that  the  fining  of  glass  took 
place  on  the  surface.  That  the  object  had  been  to  subject  the  glass  to  the 
heat  bath  at  the  surface.  To  that  end  they  made  the  tanks  broad  and 
shallow,  say  from  a  foot  to  18  inches  deep.  That  about  1879  they  found 
this  was  wrong;  that  the  fining  or  reactions  of  the  particles  took  place  in 
the  descent  from  the  higher  to  the  lower  levels,  and  not  at  the  surface. 
This  new  discovery  he  calls  "vertical  fining,"  and  says  that  it  was  then 
for  the  first  time  learned  that  depth  was  a  function,  and  a  necessary  one. 
in  perfect  fining,  and  that  to  fine  perfectly  (in  continuous  working)  a 
deep  tank  must  be  used.  That  in  deep  tanks  a  depth  of  18  inches  of 
fluid  glass  could  be  had  in  which  this  "vertical  fining"  would  take  place. 
That  below  this  the  movement  of  the  particles  ceased,  and  there  was  then 
formed  on  the  bottom  blocks  of  the  tank  a  layer  of  glass  in  a  semifluid 
or  partially  solid  condition,  which  served  as  a  covering  to  protect  the 
bottom  from  the  moving  of  the  glass  and  the  detaching  of  portions  of  the 
blocks  by  which  glass  was  spoiled  in  shallower  tanks.  That  this  discov- 
ery of  "vertical  fining"  made  tlie  continuous  tank  a  success  by  turning  it 
into  a  deep  tank,  and  using  depth  as  a  function  in  fining. 

The  claim  allowed  is  for  "a  tank  for  the  continuous  melting  of  glass, 
having  gas  and  air  ports  of  the  depth  described,"  viz.,  over  18  inches, 
"for  the  purpose  of  forming  below  the  upper  fluid  portion  of  the  metal  a 
layer  of  metal  in  a  semifluid  or  partially  solid  condition,  as  and  for  the 
purposes  described."  This  is  not  a  primary  patent.  Even  so  far  as  the 
Messrs.  Siemens  are  concerned,  it  is  the  last  of  some  17  patents  on  con- 
tinuous glass-melting  furnaces,  and  it  merely  purports  to  consist  in  cer- 
tain modiflcations  in  the  details  of  the  construction  of  such  furnaces,  and 
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noTi'el  methods  of  working  the  same.  The  semifluid  layer  was  hot  nevt 
in  1879  in  tank  furnaces.  In  fact,  this  is  admitted  by  Mr.  Benjamin, 
who  says: 

"One  of  the  most  radical  improvements  made  in  the  tank  furnace  waa  the 
substitution  by  Charles  William  Siemens  of  a  cooling  cave  for  the  air  chan- 
nels under  tlie  bbttom  of  the  tank,  whereby  the  ventilation  was  greatly  im- 
proved. By  the  use  of  this  improvement,  and  by  the  effective  cooling  of  the 
sides  of  the  tanks,  they  succeeded  in  forming  a  lining  of  glass  upon  the 
sides  and  bottom,  which  protected  the  tank  agiunst  the  injurious  action  of  the 
heat  and  glass-raal.ing  materials." 

» 

It  will  be  noted  that  the  function  of  the  semifluid  layer  was  well  un- 
derstood to  be  a  protection  against  the  injurious  action  of  the  glass-mak- 
ing materials  as  well  as  against  the  heat.  How  generally  the  semifluid 
layer  was  rect^nized  as  a  fact,  how  its  functions  of  protecting  the  bot-. 
torn  and  sides  of  the  tank  from  the  two  dangerous  elements,  viz.,  heat 
and  the  cutting  action  of  the  glass  upon  them,  and  that  it  was  recog- 
nized not  as  "an  immobile  or  quiescent  fluid,"  but  as  chilled  enough  to 
stand  against  the  side  as  well  as  on  the  bottom  of  the  tank,  will  be  seen 
by  examining  Niles  Granger's  patent,  (1872,)  No.  80,623;  C.  W.  Sie- 
mens' English  patent,  (1868,)  No.  1,172;  Leuflgen's  American  patent, 
(1870,)  No.  103,208;  C.  W.  Siemens'  French  patent,  (1876,)  No.  110,- 
125,  (in  this  a  fluid  layer  of  six  inches  is  shown;)  C.  W.  Siemens'  Ital- 
ian patent,  (1877;)  and  the  Glass  Maker's  Hand  Book,  (complainants' 
exhibit.)  In  fining  glass,  Mr.  Benjamin  assumes  there  are  two  theories, 
— surface  fining,  which,  he  says,  was  the  accepted  theory  before  1879; 
the  other,  vertical  fining,  which  he  states  was  first  disclosed  by  the  pat' 
ent  in  suit.     The  differences  between  them  he  states  as  follows: 

"  Assuming  that  prior  to  the  date  of  complainants'  patent  it  was  believed 
that  glass  fined  on  the  sui-face,  became  planed  glass,  and  sank.  Under  this 
theory  the  depth  of  the  tank  is  unimportant,  because  all  the  chemical  actions 
take  place  on  the  surface.  On  the  other  hand,  to  carry  out  the  theory  of  the 
vertical  Qning  of  the  glass,  the  question  of  the  depth  of  the  tank  is  all  impor- 
tant, because  such  adepth  must  be  given  to  the  tank  as  will  permit  thefining 
to  take  place  in  a  vertical  direction,  without  the  fluid  metal  being  brought  into 
cohtact  with  the  l>ottom  blocks." 

The  facts  and  allegations  thus  stated  fairly  represent  the  complain- 
ants' contention  in  this  case.  They  contend  that  prior  to  1879  surface 
fining  (i.  e.,  that  glass  fined  on  the  surface  became  planed  glass,  and 
sank)  was  the  accepted  theory;  that  by  the  patent  "vertical  fining"  was 
set  forth,  viz.,  "that  such  a  depth  must  be  given  to  the  tank  as  will  per- 
mit the  fining  to  take  place  in  a  vertical  direction; "  in  other  words,  that 
depth  is  a  necessary  function  in  fining.  In  both  these  propositions  we 
are  satisfied  tliere  is  error.  The  accepted  theory  in  1879  was  not  that 
the  glass  was  wholly  fined  on  the  surface,  nor  does  the  patent  of  1879 
set  lorth  the  theory  of  vertical  fining,  a»  now  claimed  by  Mr.  Benjamin, 
viz.,  that  depth  is  a  necessary  function  in  fining. 

The  truth  lies  in  neitlier  extreme.  The  gravital  action  of  the  parti- 
cles, that  the  fined  glass  sought  the  lowest  zones,  that  there  were  ascend- 
ing and  descending  currents  of  glass  in  different  stages  of  fining,  were 
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facts  well  known  before  the  patent  in  suit.  InJeed,  it  was  upon  these 
facts  that  the  whole  system  of  continuous  tanks  was  based,  as  is  shown  by 
complainants'  exhibit,  in  which  Prof.  Stillman,  in  discussing,  in  1884, 
before  the  American  Institute  of  Mining  Engineers,  the  Siemens  patents, 
including  the  one  in  suit,  says: 

"Th<>  fundamental  idea  upon  wliich  all  the  Sienieiis  glass  patents  are  based 
is  found  in  the  cardinal  fact,  before  overlooked,  or  not  availed  of,  that,  in 
tlie  melting  or  fining  of  glass,  there  is  an  important  difference  of  density  in 
the  product  in  the  successive  sti^^es  of  the  process,  the  tine  glass  being  denser 
and  falling  by  gravity  to  the  buttoni  of  the  pot,  while  the  less  refined  glass 
doats  on  the  surface  of  the  denser  glass,  bearing  with  it  the  '  scum  '  or  •  stone, ' 
so  called, — imperfectly  melted  niateriiil  and  impurities  fatal  to  the  beauty  and 
bouiogeneity  of  the  finished  product.  The  Siemens  brothers,  with  character- 
istic sagacity,  have  seized  on  this  fact,  and  have  developed  out  of  it  an  en- 
tirely new  system  of  glass  furnace  and  glass  manufacture,  as  described  in 
their  patents. " 

In  the  Italian  patent  of  C.  W.  Siemens  (1877)  this  vertical  movement 
of  the  glass  and  the  fining  during  those  movements  is  clearly  shown: 

"The  composition  melts  gradually  in  the  compartment.  A,  under  the  in- 
fluence of  the  heat  developed  at  the  surface  of  the  bath.  Then,  in  prop<H-tiun 
as  the  glass  melts  and  is  retined,  it  gains  the  bottom  of  the  tank.  *  *  * 
As  the  heating  takes  place  by  the  reverberation  of  the  heat  upon  the  surface 
of  the  bath,  while  the  bottom  is  energetically  cooled  in  a  constant  manner, 
when  a  molecule  of  glass  is  retined  at  the  surface  of  the  bath,  and  has  conse- 
quently acquired  a  greater  density,  it  gains  the  bottom  of  the  tank,  and  is 
replaced  at  the  surface  by  a  molecule  of  greater  density.  There  results  from 
these  vertical  movements,  combined  with  the  general  advance  movement  of 
the  glass  from  the  charging  door  to  the  gatliering  ports,  a  *  pugging.'  so  to 
speak,  of  the  glass  mass,  which  imparts  to  it  bomogeneousness  and  augutents 
its  fineness  and  its  quality," 

What  this  "pugging"  which  "results  from  these  vertical  movements," 
"which  imparts  to  the  glass  bomogeneousness  and  augments  its  fine- 
ness and  its  quality,"  is,  unless  it  is  vertical  fining  under  the  name  of 
"pugging,"  we  cannot  understand.  Unless  it  is  this,  then  some  process 
other  than  the  four  accepted  ones  of  melting,  fining,  planing,  and  gath- 
ering has  been  overlooked  in  glass  making.  The  same  phenomena,  and 
the  uses  made  thereof,  are  also  shown  in  C.  W.  and  Frederick  Siemens' 
patent,  (1872.)  No.  127,800,  and  C.  W.  Siemens'  English  patent, 
(1872,)  No.  2,152.  It  will  be  observed  if  depth  is  a  necessary  function 
in  fining,  and  fining  necessarily  takes  place  below  the  surface,  that  the 
patent  in  suit  admits  it  was  then  known  tliat  fining  occurred  elsewhere 
than  at  the  surface,  for  it  says: 

"Glass-melting  tanks  have  hitherto  been  constructed  under  the  belief  that 
the  fining  operaiion  of  tlie  material  takes  place  mostly  at  the  surface."- 

A  fair  construction  of  this  statement  is  that  it  was  also  known  that 
part  of  the  fining  operation  was  not  at  the  surface,  and  that  it  was  rec- 
ognized as  a  continuous  operation,  a  "pugging,"  so  to  speak,  as  Mr. 
Siemens  had  four  years  before  state<l  in  his  Italian  patent.  .In  the 
patent  in  suit  Mr.  Siemens  does  not  claim  depth  as  a  necessary  function 
in  fining,  as  tiie  theory  of  Mr.  Benjamin  now  is.     He  admits  th^t  the 
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fining  mny  take  place  horizontally,  so  to  speak,  and  that  the  reactions 
actually  did  take  place  "in  the  upper  portion  of  the  currents  traveling 
towards  the  working  holes."  In  the  deep  tank  he  saj'S  it  has  been  found 
not  only  possible,  but  advantaj^eons,  to  re<luce  the  extent  of  surface  heat, 
for  the  reason  that  "in  this  case"  (that  is,  in  deep  tauks)  "the  reactions 
occur  during  their  descent;"  virtually  admitting  that  if  depth  were  not 
given  that  the  reactions  would  take  place  "in  the  upper  portions  of  the  cur- 
rent traveling  towards  the  working  holes."  A  lair  construction  of  this 
patent  shows'  that,  as  Mr.  Siemens  then  understood  the  art,  fining  could 
take  place  both  at  the  surface  and  underneath  it,  both  in  the  horizontal 
and  the  vertical  movement  of  the  particles.  We  are  also  of  opinion 
that  his  object  in  providing  the  semiduid  layer  had  no  connection  with 
the  vertical  fining  of  the  glass,  but  with  the  gravital  action  of  the  par- 
ticles. Thus  he  speaks,  page  2,  line  33,  ot  patent,  of  "the  reactions  of 
the  particles."  So,  also,  in  line  48.  These  nianifestly  refer  to  the  fin- 
ing process:  but  at  line  56  he  begins  a  new  paragraph,  and  turns  to 
what  complainant  says  is  a  difiiert-nt  thing,  (namely,  gravital  action,) 
and  to  a  new  subject,  (namely,  white  as  distinguished  from  dark  glass,) 
and  says: 

"In  tlie  fusion  of  window  or  other  w)iit«  glasw  there  is  a  eontinuous  de- 
scending and  ascending  movement  of  the  particles  (coraplalnantR'  gravital 
action)  througbout  the  mass,  as  is  proved  by  the  wearing  away  of  the  bot- 
toms of  shallow  tanks.  The  advantage  to  be  obtained  from  incre.ising  the 
depth  of  the  tanks  will  lie  the  formation  of  a  layer  of  chilled  glass  on  the  bot- 
tom, at  which  point  the  movement  of  particles  (gravital  action)  ceases,  where- 
by the  t)ottom  blocks  will  be  protected  from  wear,  the  presence  of  stone  in  the 
glass  avoided,  and  a  larger  proportion  of  first  quality  of  glass  be  produced." 

From  this  it  will  be  seen  that  the  stniitluid  layer  was  to  be  where 
"the  movement  of  the  ])articles  ceases,"  (i.  e.,  gravital  action,)  and  had 
no  reference  to  the  reactions  of  the  particles,  (i.  «.,  vertical  fining,)  and 
that  the  semifluid  layer  was — hl%-gt,  lor  the  protection  of  the  bottom 
blocks  from  wear;  eecondly,  the  presence  of  stone  in  the  glass  avoided; 
and,  tldrdly,  the  production  of  a  larger  proportion  of  first-quality  glass, — 
three  points,  all  of  which  had  been  previously  protected  from  gravital 
action  by  the  fluid  layer,  and  both  gravital  action  and  the  semifluid  layer 
are  confessedly  old.  It  seems  incredible  that- if  Mr.  Siemens  had  in 
his  mind,  when  this  patent  was  granted,  the  elaborate  theory  of  vertical 
fining,  as  now  explained,  he  should  have  made  but  casual  allusion  to  it; 
that  he  should  make  no  claim  that  by  lailure  to  provide  against  it  dam- 
age was  done  to  the  tank,  but,  on  the  contrary,  should  specially  refer  to 
the  damage  done  by  what  is  now  called  "gravital  action,"  and  claim 
the  fluid  layer  iis  a  protection  or  feature  connected  with  it  alone. 

But,  leaving  for  the  present  the  examination  of  the  semifluid  layer  iu 
general,  it  will  be  seen  that,  even  in  continuous  tanks  of  over  18  inches 
deep,  the  forming  of  a  semifluid  layer  was  not  new  in  1879.  In  two 
patents  the  use  of  a  tank  above  that  depth  and  a  fluid  layer  are  shown. 
C.  W.  Siemens,  in  1877,  took  out  a  Belgian  patent  for  iniprovements 
in  glass-melting  furnaces.    The  law  of  that  country  provides,  (article  6:) 
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"The  drawings  shall  be  placed  In  and  to  a  metrical  scale;  they  mnst  reprA^ 
sent  as  nearly  as  possible  the  article  to  be  invented  by  plans  and  sections  and 
elevations."  etc. 

It  will  be  noted  that  this  requirement  is  not  for  a  drawing  to  "the 
metric  scale,"  as  contended  for  by  the  complainants'  counsel,  bat  "to 
a  metrical  scale."  Tbi8mean8aBcale"pertaining  to  measurement."  In 
other  words,  a  scale  for  measuring  from  which  the  article  to  be  invented 
may  be  reproduced  in  actual  size  by  enlarging  the  drawing  in  proportion 
to  the  scale  given.  In  pursuance  of  the  provisions  of  the  act,  we  find 
on  the  drawing  the  French  word,  "Edidle,  1-32,"  in  English,  "Scale, 
1-32."  This  means  the  drawing  is  one  thirty-second  the  size  of  the 
article  invented.  Applying  this  measurement  to  the  plan,  we  find  the 
distance  from  the  top  of  the  sill  of  the  charging  door  to  the  top  of  the 
bottom  blocks  of  the  melting  tank  to  be  at  least  24  inches.  Applying 
the  same  scale,  we  find  the  communication  between  the  melting  and 
working  tank  to  be  over  4  inches  above  the  bed  of  the  tank,  thus  leav- 
ing some  4  inches  for  the  semifiuid  layer,  and  20  inches  for  the  fluid 
glass  above.  This  furnace  meets  every  requirement  of  the  patent  in 
suit:  First,  a  tank  for  the  continuous  melting  of  glass  with  gas  and 
air  ports;  second,  it  is  over  18  inches  in  depth,  the  requirement  of  the 
patent  in  suit;  tJiird,  it  provides  for  a  cave  and  system  of  ventilation, 
and  consequently  the  semifiuid  layer;  fnirth,  it  recognizes  the  ver- 
tical movement  of  the  glass.  It  does  not  limit  itself  as  to  dimensions, 
stating  "the  number  of  ports  upon  which  depend  the  dimensions 
of  the  tank  may  vary  from  three  to  fifteen  and  upwards."  It  ia 
clear  that  a  tank  furnace  constructed  from  the  plan  on  the  scale  desig- 
nated would  perform  all  the  functions  claiiued  in  the  patent  in  suit,  and 
be  an  infringement  upon  it.  Such  being  the  case,  the  patent  in  suit 
should  not  have  issued  five  years  later.  That  Mr.  Siemens  may  not 
have  fully  comprehended  the  possibilities  of  the  furnace  which  he  thus 
patented  is  no  answer.  This  is  clearly  within  the  line  of  Blake  v.  Sam 
Prandaeo,  118  U.  S.  679,  6  Sup.  Ct.  Rep.  692,  that— 

"The  application  of  an  old  process  or  machine  to  a  similar  or  analogous 
subject,  with  no  change  in  the  manner  of  application  and  no  result  substan- 
tially distinct  in  its  DHture,  will  not  sastain  a  patent,  even  if  the  new  form 
of  result  has  not  been  heretofore  contemplated." 

And  of  Bwt  V.  Evory,  133  U.  S.  368,  10  Sup.  Ct.  Rep.  394: 

"But  a  mere  carrying  forward,  or  a  new  or  more  extended  application  of 
theoriginal  thought,  achangeonlyinform,  proportion,  ordegree,  the  substitu- 
tion of  equivalents,  doing  substantially  the  same  thing  in  the  same  way,  by 
substantially  the  same  means,  with  better  results,  is  not  such  an  invention 
as  will  sustain  a  patent." 

The  patent  of  Niles  Granger,  No.  80,623,  (1868,)  is  al^o  to  be  not^. 

.  It  may  be  said  thia  is  a  pot  furnace^  but  it  is  a  pot,  or  rather  two  pot^, 

worked  as  a  lank  continuously,  and  la  in  substance  and  fact  a  cqntinu- 

otus  deep-tank  furnace,  and  the  patent  in  suit  claims  to  cover  "pots 

-opepratod  aa  tanks,  wjiich  are  always  lop(  full  pr  nearly  fviU  of  meta)^" 
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Granger's  device  was  an  ordinary  melting  pot,  39  inches  deep,  used  as 
a  fining  chamber.  At  the  lower  end  of  one  side  was  a  chamber  leading 
to  a  smaller  pot  or  working  vessel.  Save  in  its  being  used  in  a  regener- 
ative furnace,  the  Granger  patent  embodied  and  anticipated  the  func- 
tions of  the  patent  in  suit.  It  is,  in  the  words  of  the  patent  in  suit, 
"a  pot,  operated  as  a  tank,  which  is  always  kept  full  or  nearly  full  of 
metal."  It  makes  use  of  the  semifluid  layer,  by  Granger  called  "a 
glaze,"  and  also  of  the  gravital  action  of  the  glass. 

There  is  much  learning  and  discussion  in  this  case  on  the  subject  of 
"vertical  fining."  From  the  evidence  and  admitted  facts,  we  conclude 
that  the  "vertical  fining,"  so  called,  is  nothing  more  or  less  than  the 
"vertical  finding"  by  each  particle  of  its  natural  relative  position  by  rea- 
son of  its  increased  specific  gravity,  caused  by  the  expulsion  of  gases 
from  such  particles  by  the  influence  of  the  heat.  In  other  words,  heat 
at  the  surface,  aided  by  the  storage  heat  in  the  mass  itself,  causes  fusion. 
Gas  is  liberated  as  an  effect  of  heat.  Its  gradual  expulsion,  for  it  is 
manifestly  not  catalytic,  causes  a  gradual  increase  of  specific  gravity. 
The  particle  thus  freed  or  in  process  of  freeing  itself  of  gas,  and  with  in- 
creased specific  gravity,  will  sink  and  sink  until  it  finds  a  level  of  parti- 
cles of  specific  gravity  equal  to  its  own;  in  other  words,  its  natural  rela- 
tive position.  This  place  may  be  near  the  bottom  or  near  the  top  of  th^ 
mass.  In  thus  finding  its  natural  relative  place  it  has  displaced  some 
other  particle  of  less  specific  gravity,  and  it,  in  its  turn,  is  driven  upwards. 
The  less  refined  particles  are  thus  driven  to  the  surface,  where,  under  the 
influence  of  heat,  additional  fusion  takes  place,  gas  is  expelled,  and  the 
vertical  fining  again  begins.  When  thoroughly  fined  and  the  gases 
driven- out,  not  by  descent  but  by  fusion  caused  by  heat,  and  it  has 
gained  its  natural  relative  place,  (i.  e. .  with  other  particles  of  thoroughly 
fined  glass,)  no  other  particle  will  displace  it,  for  it  has  reached  the  max-' 
imum  specific  gravity,  and  it  will  remain  quiescent  until  drawn  towards 
the  working  end  of  the  tank  to  fill  the  place  of  refined  pnrticles  there 
withdrawn.  Such  seems  to  us,  from  the  evidence,  to  be  the  process  a^ 
now  understood.  To  say  otherwise  is  to  say  that  descent  is  a  necessary 
function  in  fining, — is  in  eSect  to  say  that  heat  does  not  refine,  and  that 
fining  can  only  take  place  in  deep  vessels,  when  the  fact  that  fining  doeB 
take  place  in  a  shallow  current  is  a  fact  proven  by  the  evidence,  and 
that  it  takes  place  in  a  shallow  vessel  is  a  fact  admitted  by  the  patent  in 
suit.  From  the  evidence,  we  cannot  find  as  a  fact  that  vertical  fining, 
as  explained  by  the  complainants,  does  take  place.  Unless  such  vertical 
fining  is  a  fact, — not  a  mere  theory,  but  a  practical,  proven  fact.-^this 
patent  must  fail.  This  measure  and  burden  of  proof  the  complainants 
have  failed  to  meet.  They  have  given  us  their  theory  of  vertical  fining 
from  the  facts,  but  they  have  not  proven  to  our  satisfaction  that  vertical 
fining,  as  they  explain  it,  is  an  actual,  existing  fact. 

Assuming,  however,  that  the  patent  in  suit  must  be  sustained,  the 
further  question  arises,  have  the  defendants  infringed?  The  patent  in 
suit  was  granted  on  the  theory  that  the  fluid  depth  of  glass  was  about 
18  inches,  and  that  beneath  this  was  formed  a  chilled  layer  of  glass,  not 
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a  layer  of  "immobile  or  quiescent  glass,"  as  now  contended.     Tim-,  in 
line  64,  p.  2,  of  patent,  the  applicant  says: 

"The  advantage  to  be  obtained  from  increasing  tlie  depth  of  these  tanks 
will  be  the  formation  of  a  layer  of  chilled  glass  on  the  surface  of  the  bottom. " 

That  this  was  the  theory, at  that  time  is  also  shown  by  the  file  wrap- 
per in  the  case.  In  the  argument  and  correspondence  for  the  allowance 
of  the  patent  Mr.  Siemens'  counsel  (and  we  must  assume  he  correctly 
stated  the  scientific  views  of  his  client,  and  after  full  consultation  with 
liin>,  as  the  granting  of  the  patent  was  delayed  and  strenuously  contested 
by  the  patent  office  authorities)  refers  to  the  glass  ''forming  below  the 
upper  fluid  portion  of  the  metal  layer  in  a  partially  solid  condition;" 
and,  in  speaking  of  the  depth  of  the  old  tank,  says: 

"It  follows  that  the  depth  of  such  tanks  could  not  exceed  about  eighteen 
inches,  or,  as  is  shown  in  the  new  application,  the  bottom  would  be  cuvertxl 
with  a  layer  of  chilled  metal." 

These  quotations  are  simply  made  to  show  the  idea  then  held, — that 
to  18  inches  the  glass  was  fluid ,  and  beneath  that  the  chilled  layer  nec- 
essarily formed.  Presumably  Mr.  Siemens  was  not  then  familiar  with 
tanks  of  5  or  6  feet  deep,  for  none  had  been  built.  He  was  familiar 
with  a  fluid  depth  of  limited  thickness  on  the  top,  and  with  the  ener- 
getic and  active  cooling  by  the  cave  below,  by  which  the  chille<l  layor 
was  formed.  With  an  immense  body  of  molten  glass  in  a  tank  of  6  feet, 
and  the  storage  heat  retained  by  it,  he  was  not,  so  far  as  the  evidence 
shows,  familiar.  Upon  this  theory  of  a  fluid  depth  of  18  inches  ami 
the  chilled  layer  as  a  necessary  sequence,  he  sought  a  patent  for  tank 
and  process.  Use,  the  crucial  test  of  theories,  has  proven  its  fallac\'. 
The  building  of  tank  furnaces  5  and  6  feet  deep,  and  the  consequent 
effects  of  the  vast  storage  heat  therein,  have  proved  that  the  chilled  layer. 
as  contemplated  by  Mr.  Siemens  in  1879,  does  not  in  fact  exist  in  them, 
and  that  its  then  contemplated  functions  are  not  used  in  such  tanks. 
In  fact,  the  practical  use  of  such  tanks  has  siiown  more  radical  chango 
from  the  accepted  theory  of  deep  tank  melting  in  1879  than  the  suj)- 
posed  theory  at  that  time  did  from  tlie  prior  state  of  the  art.  To  grant 
a  patent  now  upon  the  functions  performed  by  a  tank  6  feet  deep  would 
be  to  grant  it  for  an  improvement  simply  in  degree,  and  would  he  man- 
ifestly wrong;  to  grant  one  in  1S79  upon  less  radical  changes  and  upon 
theoretical  statements,  some  of  which  experience  has  disproved,  was  more 
so.  Upon  the  complainants  rests  the  burden  of  proof.  They  must  show 
the  defendants'  furnaces  perform  the  functions  of  theirs.  It  will  not  suf- 
lice  to  say  that  theoretically  they  should.  It  will  not  do  to  say  that 
"gla,«s  in  a  state  of  rest,"  or  "immobile  fluid  glass,"  corresponds  to  the 
chilled  layer,  which  was  the  theory  in  1879. 

It  now  appears,  by  the  u.se  of  deep  tanks  and  the  storage  heal  in 
the  vast  sea  of  glass,  a  fluid  depth  of  o  feet  may  be  maintained,  the 
gravital  action  of  the  glass  does  not  extend  that  low,  and  consctjuently 
the  energetic  chilling,  which  was  before  necessary  to  form  the  chilled 
layer,  and  thus  prevent  the  destructive  effects  of  the  gravital  motion 
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of  the  glass  on  the  bottom  of  the  tank,  is  restricted  to  simply  keep- 
ing the  glass  chilled  between  the  bottom  blocks,  and  this  is  the  only 
chilling  absolutely  necessary.  Then,  too,  the  weight  of  the  testimony, 
whatever  the  facts  may  be,  is  that  the  gmvital  action  of  the  glass  does 
not  extend  beyond  more  than  about  5  inches.  It  will  thus  be  seen  that 
the  function  of  the  chilled  layer,  which  was  supposed  in  1879  to  form 
below  the  fluid  depth  of  18  inches,  is  not  needed  or  used  in  the  deep 
tanks  of  the  present  day.  Moore,  the  manager  of  defendants'  works, 
shows  that  the  glass  was  fluid  in  their  tanks  to  the  bottom;  that  he  has 
tested  it  frequently;  that  it  has  sprung  leaks  6  or  8  times;  that  the 
glass  has  melted  between  tiie  blocks;  that  with  an  iron  bar  he  had  felt 
the  joints  between  the  bottom  blocks.  The  same  facts  are  ccmceded  to 
be  Bwom  to  by  .Tames  A.  Chambers.  Gustavo  Somville  has  worked  a 
48-inch  tank  at  Charleroi,  a  72-inch  tank  at  iiess&ges,  and  a  48-inch  at 
Cohansey,  N.  J.,  and  says  the  glass  is  fluid  to  the  bottom  in  them  all. 
He  has  put  down  a  bar  to  push  back  bits  of  iron  that  have  fallen  in  the 
tank.  That  sometimes  the  bar  catches  in  a  joint  between  the  bottom 
blocks.  Ijemaire,  a  builder  of  large  experience,  has  built  12  tank  fur- 
naces of  6  feet  in  depth.  He  proves  he  made  a  hole  in  tank  at  a  depth 
of  5  feet,  and  the  fluid  glass  ran  out;  that  twice,  through  accident,  he 
saw  the  glass  run  out  at  3  feet;  that  he  has  tested  by  a  bar,  and  finds 
the  glass  fluid  to  the  bottom,  at  a  depth  of  5  feet.  From  tests  and  ex- 
periments he  finds  the  glass  fluid  at  5  feet.  It  is  of  importance  on  this 
question  of  the  depth  of  fluidity  to  notice  his  testimony  in  regard  to  the 
depth  of  the  furnaces.  He  says  they  build  the  furnace  6  feet  deep  to 
use  the  heat  more.  "  I  think  above  six  feet  the  glass  is  no  longer  liq- 
uid, and  we  build  tanks  six  feet  deep  to  accumulate  the  heat;  while  it 
is  well  known  that  window  glass  transmits  the  heat  to  a  depth  of  about 
six  feet,  and  the  accumulated  heat  remains  in  the  glass,  and  we  have 
through  that  economy  of  fuel."  (A  fact  which  was  also  noted  by  Mr. 
.Siemens  in  the  patent  in  suit:  "By  this  construction  the  reduced  surface 
of  the  tank  exposed  to  flame  is  accompanied  with  additional  economj'  of 
fuel,  owing  to  the  diminished  surface  for  loss  of  heat  by  conduction.") 
He  says  the  vertical  movement  of  the  glass  is  not  more  than  4  inclies; 
that  below  that  is  a  quiescent  body  of  glass;  that  he  has  observed  where 
they  have  had  a  body  of  bad  glass,  and  have  changed  the  batch,  that 
they  had  a  change  in  quality,  and,  calculating  what  had  been  worked 
out,  he  found  the  moving  body  worked  out  was  but  5  inches  thick. 
The  Glassboro  tanks  are  continuous  deep  tanks,  though  worked  inter- 
mittently on  account  of  the  limited  number  of  blowers  employed.  No. 
1  was  12  inclies  deep  in  the  melting  compartment,  and  18  in  the  work- 
ing out,  and  No.  2  was  36  inches  in  the  melting,  and  24  in  the  working. 
Ferrari,  the  manager,  says  they  are  both  fluid;  that  he  has  drilled  holes 
through  the  side  and  once  tlirough  the  bottom,  and  both  times  the  tank 
ran  empty.  The  openings  between  the  tanks  were  5  inches  square, 
thus  showing  in  No.  2  a  fluid  depth  of  31  inches;  that  No.  2  was  made 
deeper  simply  for  capacity,  and  that  depth  had  no  function  in  changing 
the  quality  of  the  glass.     The  glass  was  substantially  of  the  same  quality 
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in  both,  though  the  melting  chamber  of  the  old  was  12  inches  as  against 
36  in  the  new,  thus  showing  that  the  fining  can  be  as  complete  at  12  ae 
at  36  inches.  Substantially  the  same  facts  are  proven  by  John  P.  Whit- 
ney, proprietor  of  the  works,  with  the  additional  &ct  that  in  their  tank 
No.  3  a  boot  leg  is  employed  with  openings  at  bottom  one  inch  deep 
and  the  shape  ckT  a  caret.  This  shows  a  clear  fluid  depth  of  24  inches. 
Testimony  in  contradiction  of  some  of  these  points  has  been  produced 
by  the  complainants.  The  very  most  that  could  be  argued  for  it  is  that 
it  balances  the  proofs  of  the  defendants.  But  this  will  not  do.  In- 
fringement is  alleged.  To  merely  meet  the  proofs  of  the  defendants  is 
to  leave  the  question  in  the  balance,  and  that  is  to  decide  against  the 
complainants.  The  burden  of  proof  being  on  the  complainants,  we  are 
of  opinion  the  weight  of  the  evidence  is  against  them  and  in  favor  of  the 
defendants. 

Our  conclusions,  briefly  stated,  are — Mrti.  The  fluid  layer  and  its 
faaotion  in  a  continuously  worked  deep  tank  were  known  before  this 
patent  was  granted.  Second.  At  that  time  the  gravital  action  of  glass 
ind  the  reactions  taking  place  during  such  movements  were  known;  and 
no  hitherto  unknown  and  now  known  movement,  action,  or  process 
in  the  melting  of  glass  were  disclosed  in  the  patent  in  suit.  Third.  That 
the  contention  of  complainants  that  depth  is  a  necessary  function  in  the 
fining  of  glass  is  not  established  by  the  weight  of  the  evidence.  Fourth. 
That  it  is  not  shown  that  in  defendants'  tanks  the  functions  of  forming 
"below  the  upper  fluid  portion  of  the  metal  a  layer  of  metal  in  a  semi- 
fluid or  partially  solid  condition,"  as  claimed  in  the  patent,  is  used.  The 
weight  of  the  evidence  is  to  the  contrary.  Fifth.  In  view  of  the  state 
of  the  art  at  the  date  of  this  patent,  the  claim  granted  was  not  then  pat- 
entable, and  the  letters  patent  No.  261,054  are  invalid.  iStzt^  That 
the  burden  of  proof  of  infringement  is  on  the  complainants,  and  this 
they  have  fiuled  to  meet,  and  the  bill  must  be  dismissed,  at  their  oost. 

ACHESOM,  Circuit  Judge,  concurs. 


Bromley  Bros.  Cabpet  Co.  v.  Stewart  a  td, 
(dreuit  Court,  B.  D.  PenruyVoania.    July  1, 1891) 

TATWttri  FOB  IlITBSTIONS— INVSNTIOW— MrCHAWIOAI,  AdaPTITION— LoOVS. 

First  claim  of  patent  No.  418,848  to  Thomas  Bromley,  Jr.,  for  •  power  loom  pro- 
vided with  a  double  shuttle  box  on  each  side  thereof ,  mechanism  for  operating  said 
boxes  pick  and  pick,  and  a  mechanism  which  stops  the  loom  after  every  two  picks, 
does  not  embrace  patentable  novelty,  in  view  of  the  fact  that  all  of  the  elements 
were  old,  in  exactly  the  connection  in  which  they  were  used,  except  the  stopping 
mechanism,  which  was  adapted  by  a  perfectly  obvious  change  from  a  closely  ana^ 
ogous  oonstmction. 
Sauk. 

The  second  claim  of  patent  Ko.  418,349,  to  Thomas  Bromley,  Ji>.,  for  the  Comblna- 
tio&,  with  a  mechanism  which  stops  the  loom  after  everv  two  shots  of  weft,  of  a 
mecoaoUm  which  may  be  started  by  the  foot,  does  not  embrace  patentable  uvfiUj, 
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Is  yiew  of  the  fact  that  the  stop  mechanism  had  been  adapted  by  a  perfectly  obvl- 
otis  change  from  a  closely  analogous  mechanism,  and  that  treadle  mechanisms  for 
starting  a  loom  were  old  In  connection  with  automatic  mechanism  for  stopping  it. 

3.  Same — Anttcipatios — Abasdoked  Experiments. 

A  machine  which  had  operated  at  least  once  to  accomplish  Its  desired  result,  and 
subsequently  was  worked  satisfactorily  several  times,  without  change,  Is  not  an 
abandoned  experiment,  although  several  changes  not  relating  to  the  main  oper- 
ating parte  of  the  machine  were  suggested,  and  the  use  of  the  machine  was  discon- 
tinued after  it  had  once  accomplished  its  desired  result,  because  the  persons  using 
it  had  turned  their  attention  to  other  matters. 

4.  Bame — Invention. 

That  upon  the  idea  of  making  an  improvement,  an  adaptation  of  an  old  machine 
to  the  new  purpose  was  proposed  almost  simultaneously  by  three  distinct  and  inde- 
pendent parties,  by  an  alteration  of  mechanism  slightly  different  structurally,  but 
the  .'tame  in  principle  in  each  case,  is  evidence  that  such  change  was  obvious,  and 
did  not  involve  invention. 

1-  ,      1//;-       ; ' 
In  Eqnity.     Suit  by  the  Bromley  Bros.  Carpet  C!ompany  agafnst  Jbhn 
Stfwart  and  George  Stewart,  trading  as  John  Stewart  &  Son,  to  restrain 
an  infringement  of  patent  No.  418,349,  granted  December  31,  1889,  to 
Thomas  Bromley,  Jr.,  for  a  power  loom.     Bill  dismissed. 

John  Dolman,  for  complainants.  -  - 

Hector  T.  FenUm,  for  respondents.  _,     . 

AcHKsoN,  Circuit  Judge.  This  suit  is  upon  letters  patent  No.  418,349, 
dated  December  31,  1889,  granted  to  Thomas  Bromley,  Jr.,  upon  an 
application  filed  May  16,  1889,  for  an  alleged  invention  appertaining  to 
looms  for  weaving  by  power  a  class  of  fabrics  made  with  two  wefts,  one 
of  jute  and  the  other  of  chenille,  thrown  "shot  about."  The  defendants 
are  charged  with  the  infringement  of  the  first  and  second  claims  of  the 
patent,  which  are  as  follows : 

"In  a  power  loom  for  weaving  Smyrna  carpets,  rugs,  and  such  like  fabrics: 
(1)  A  power  loom  provided  with  a.  double  shuttle  box  on  each  side  thereof, 
mechanism  for  operating  said  boxes  pick  and  pick,  and  a  mechanism  which 
stops  the  loom  after  every  two  picks,  as  described.  (2)  The  combination, 
with  a  mechanism  which  stops  the  loom  after  every  two  shots  of  weft,  of  a 
mechanism  by  which  tlie  loom  may  be  started  by  the  foot,  as  shown,  described, 
and  for  the  purpose  specitied." 

Smyrna  rugs  and  carpets  are  double-faced  fabrics,  one  side  being  the 
fac  simile  of  the  other  side.  Before  1888  they  were  made  altogether  by 
hand,  and  this  had  been  so  from  their  first  manufacture,  about  14  years 
previously.  They  are  woven  with  one  warp  and  two  wefts,  one  of  the 
latter  consisting  of  coarse  jute,  the  other  of  parti-colored  twisted  chenille, 
a  thread  of  each  being  shot  or  thrown  alternately.  After  each  weft  or 
thread  of  chenille  is  shot,  it  is  necessary  for  the  weaver  to  set  or  adjust 
it  with  reference  to  the  preceding  thread  of  chenille,  so  as  to  form  the 
figure,  and  to  do  this  the  loom  must  be  thrown  out  of  action,  or  knocked 
off  and  stopped,  after  every  second  shot  or  pick.  To  effect  this  stoppage 
of  the  loom  after  every  two  shots  of  weft  is  the  purpose  of  the  mechanism 
covered  by  the  first  claim  of  the  patent  in  suit,  and  to  start  the  loom  again 
after  the  weaver  has  set  his  chenille  weft  is  the  purpose  of  the  mechanism 
covered  by  the  second  claim.  It  is  admitted  that,  while  the  defendants' 
mechanism  differs  structurally  from  that  d&scribed  in  the  patent  in  suit, 
V.61i".no.l3 — 68 
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yet  that  their  looms  contain  the  constructions  of  the  first  and  second 
claims. 

At  the  threshold  of  the  case  we  are  confronted  by  the  question  whether 
there  is  any  patentable  novelty  in  either  of  these  constructions.  It  is 
very  clear  from  the  proof  that  the  entire  mechanism  described  in  the 
patent,  and  entering  into  the  combinations  covered  by  the  first  and  sec- 
ond claims,  had  long  previously  been  employed  in  power  looms  for 
weaving  other  fabrics.  Double  shuttle  boxes  on  each  side  of  a  powar 
loom  operated  by  the  described  mechanism  "pick  and  pick"  were  old, 
and  so  also  was  the  described  mechanism  for  stopping  the  loom.  The 
specification  states  that  the  "stop  motion "  is  constructed  and  operated 
"the  same  as  a  two-shot  weft  stop  motion,  and  consists  of  the  usual  cam, 
b,  (which  cam  is  placed  on  the  lower  or  'cam  shaft,' a  lever,  G,  a  pawl, 
d,  slide,  9',  and  trigger,  g^,  all  shown  in  Fig.  5,  and  which  parts  are 
all  old  and  well  known  to  weavers."  "The  two-shot  weft  stop  motion" 
was  quite  ancient,  but  as  used  was  controlled  by  the  weft.  To  adapt  it 
to  stop  the  loom  after  every  two  shots,  the  patentee  made  a  slight  and 
perfectly  obvious  mechanical  change  to  accomplish  what  he  had  in  view. 
Again,  the  Crompton  and  Wyman  United  States  patent  of  1879  shows 
mechanism  which  automatically  stops  the  loom  after  every  pick  or  shot, 
and  it  is  shown  that,  prior  to  Bromley's  alleged  invention,  power  looms 
which  stopped  automatically  after  every  third  or  fourth  pick,  as  the  par- 
ticular work  to  be  done  required,  were  well  known.  There  is  testimony 
to  show,  and,  indeed,  it  is  indisputable,  that  the  alteration  in  the  mech- 
anism of  the  old  power  loom,  whereby  the  loom  could  be  stopped  auto- 
matically after  everj'  second  pick,  if  this  were  desireti,  was  a  matter 
entirely  plain  to  any  skillful  loom  builder. 

Then,  turning  to  tlie  foot  operated  mechanism,  we  find  in  Crompton's 
United  States  patent  of  1869  a  treadle  to  start  the  loom  after  each  stop- 
page; and  the  Crompton  and  Wyman  patent  of  1879,  already  referred 
to  as  disclosing  a  mechanism  for  stopping  the  loom  after  each  shot  or 
pick,  also  shows  a  treadle  mechanism,  substantially  the  same  as  that  of 
the  Bromley  patent,  whereby  the  loom  is  restarted  after  each  stop.  Now, 
if  it  were  conceded  that  the  weaving  of  Smyrna  rugs  and  carpets  by 
power  instead  of  by  hand  had  not  been  contemiilated  before,  still  did 
the  patentee  (Bromley)  do  anything  more  than  simply  apply  an  old 
machine  to  an  analogous  subject,  with  no  result  substantially  distinct  in 
its  nature,  by  making  obvious  mechanical  mwlifications  to  effect  the 
desired  purpose?  It  seems  to  me  that  this  was  all  he  did,  and,  if  so, 
what  he  accomplished  did  not  rise  to  the  plane  of  invention.  Penngyl- 
rania  Railroad  Co.  v.  Locomotive  Truck  Co.,  110  U.  S.  490,  4  Sup.  Ct. 
Rep.  220;  HoUister  v.  Manufacturimj  Co.,  113  U.  S.  59,  5  Sup.  Ct.  Rep. 
717;  Tlumpsmi  v.  BoimeUe);  114  U.  S.  1,  5  Sup.  Ct.  Rep.  1042;  Armi  v. 
Railway  Co.,  132  U.  S.  84.  10  Sup,  Ct.  Rep.  24. 

But  the  merit  of  being  the  first  to  conceive  of  the  weaving  of  "Smymas" 
by  a  power  loom,  and  carrying  the  idea  into  successful  and  practical  ef- 
fect, umst  be  denied  this  patentee.  An  earlier  date  than  the  month  of 
April,  1889,  cannot  be  assigned  to  his  invention.     But  it  is  proved  he- 
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youd  controversy  that,  as  early  as  December,  1887,  Joseph  H.  Brom- 
ley, a  member  of  the  firm  of  John  Bromley  &  Sons,  manufacturers  of 
carpets,  rugs,  etc.,  at  Philadelphia,  had  conceived  the  idea  of  weaving 
Smyrna  rugs  by  power;  and  tliat  he  gave  an  order  (which  at  first  was 
verbal,  but  afterwards  was  embodied  in  a  letter  signed  by  his  firm)  to 
the  Knowles  Loom  Works,  of  -Worcester,  Mass.,  for  the  construction  of 
a  power  loom  for  that  purpose,  to  contain  the  same  elements  as  that  of 
the  first  and  second  claims  of  the  patent  in  suit,  and  performing  the 
same  functions.  The  original  letter  of  John  Bromley  &  Sons  contain- 
ing this  order,  bearing  date  December  12,  1887,  and  which  was  received 
by  the  Kaowles  Loom  Works  shortly  after  its  date,  is  in  evidence.  That 
company,  however,  being  tardy  in  executing  this  order,  John  Bromley 
&.  Sons,  early  in  May,  1888,  giive  a  verbal  order  to  the  M.  A.  Furbush 
<&  Son  Machine  Company,  of  Camden,  N.  J.,  to  build  such  a  power 
loom.  This  order  was  entered  May  10, 1888,  on  the  order  book  of  Fur- 
bush  tt.  Son,  who  built  the  loom  and  delivered  it  to  John  Bromley  & 
Sons  at  their  establishment  in  Philadelphia  about  June  19,  1888,  the 
date  of  the  invoice  which  is  in  evidence.  This  loom  was  provided  with 
double  shuttle  boxes  on  each  side,  with  mechanism  to  operate  them 
"pick  and  pick,"  mechanism  to  stop  the  loom  after  every  second  pick, 
.ind  a  treadle  or  foot  mechanism  to  start  the  loom.  It  was  set  up  and 
tested  by  John  Bromley  <&  Sons  shortly  after  its  delivery,  and  was  found 
to  be  practically  operative  for  weaving  Smyrna  rugs.  At  least  one  entire 
Smyrna  rug  was  woven  upon  this  loom  at  that  time.  It  was  not  an  ex- 
perimental machine,  but  a  complete  and  finished  power  loom,  cai>al)le 
of  working,  and,  in  fact,  it  was  then  operated  successfully.  While  this 
suit  has  been  in  progress,  this  loom,  without  any  alteration  whatever 
having  been  made  in  it,  was  set  to  work,  and  several  complete  Smyrnsi 
rugs,  which  are  exhibits  in  this  case,  were  woven  thereon. 

There  is  no  real  foundation  for  the  argument  that  this  Furbush  loom 
belongs  to  the  category  of  abandoned  experiments.  It  is  true  that  Wil- 
liam Hanson,  the  superintendent  of  John  Bromley  &  Sons,  thought  that 
the  loom  was  a  little  too  narrow,  and  he  also  suggested  some  minor  ad- 
ditional improvements  for  the  ease  of  the  weaver,  but  these  proposed  ad- 
ditions did  not  relate  to  the  parts  of  the  loom  involved  in  this  contro- 
versy. They  concerned  other  distinct  parts.  When  this  loom  was 
procured  it  was  the  intention  of  John  Bromley  &  Sons  to  proceed  to 
change  the  weaving  of  Smyrna  rugs  in  their  establishment  from  hand 
to  power.  The  change,  however,  was  not  then  made,  but  was  deferred 
temporarily,  because  they  had  just  begun  to  manufacture  chenille  cur- 
tains, and  \\!ere  then  engaged  in  jiutting  in  a  number  of  new  looms  ior 
that  purpose.  They  commenced  to  make  the  change  in  the  manner 
of  weaving  Smyrna  rugs  in  December,  1889,  and  received  power  looms 
for  the  purpose  from  the  Knowles  lioom  Works,  the  first  one  being 
shipped  there  December  14.  1889. 

As  respects  the  acts  of  the  defendants  here  complained  of,  it  appears 
that,  some  time  in  the  spring  of  1889,  the  idea  of  weaving  Smyrna  rugs 
by  power  occurred  to  George  William  Stewart,  a  member  of  the  defend- 
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ants'  firm  of  John  Stewart  <fe  Son,  manufacturers  of  rugs,  etc.,  and  he 
made  drawings  of  a  loom  for  this  purpose.  About  the  middle  of  Sep- 
tember, 1889,  he  gave  a  verbal  order  for  such  a  loom  to  the  Crompton 
Loom  Works.  It  was  finished  and  tested  satis fiictorily  about  the  mid- 
dle of  November,  1889,  and  on  the  21st  day  of  that  month  the  defend- 
ants ordered  from  the  Crompton  Loom  Works  25  such  looms.  The  de^ 
livery  thereof  commenced  in  the  last  week  of  December,  1889,  and  these 
are  the  looms  alleged  to  infringe  the  plaintifis'  patent.  The  proof  thus 
disclosed  the  significant  fact  that  the  conception  of  weaving  Smyrna 
rugs  by  power  instead  of  by  hand  occurred  about  the  same  time  to  three 
different  persons,  namely,  Joseph  H.  Bromley,  Thomas  Bromley,  Jr., 
and  George  William  Stewart,  engaged  in  the  manufacture  of  these 
rugs,  whose  respective  firms,  acting  independently  of  each  other,  gave 
orders  to  different  loom  builders,  who  thereupon  constructed  power 
looms  for  the  purpose,  diflerent  structurally,  but  all  having  mechanism 
to  stop  the  loom  after  every  two  picks,  and  for  restarting  it  by  the 
foot.  This  coincidence  is  confirmatory  of  our  conclusion  that  no  in- 
vention in  a  patentable  sense  was  involved  in  the  first  and  second 
claims  of  the  patent  in  suit.  Atlantic  Works  v.  Brady,  107  U.  S.  192, 
199,  2  Sup.  Ct.  Rep.  225.  For  the  reasons  above  discussed — Mrgt, 
the  lack  of  patentable  novelty;  and,  second,  because  of  the  clear  antici- 
pation shown  in  the  Furbush  loom  made  in  the  summer  of  1888 — the 
plaintifis'  case  fails.  Let  a  decree  be  drawn  dismissing  the  bill,  with 
costs. 


A  Lot  of  Whalebone. 

Lewis  et  al.  v.  A  Lot  of  What.ebonb. 

WIstriet  Court,  N.  D.  California.    August  30, 1898.) 

No.  10,269. 

Salvaob— WnAT  Constitutes  Salvage  Sekvice. 

A  whaling  vessel  with  a  cargo  of  whalebone  and  oil  went  ashore  in  the  Arctic 
sea.  Her  rudder  and  keel  were  broken,  and  her  machinery  displaced.  Kvery  ef- 
fort to  get  her  off  was  unavailing,  and  distress  signals  were  displayed.  A  similar 
vessel  was  cruising  in  the  vicinity,  but  the  dangerous  condition  of  the  sea  pre- 
vented any  response.  Next  morning  a  message  was  sent  hy  the  captain  of  the 
wrecked  ship,  to  wit,  that  if  the  captuin  of  the  salving  ship  would  "set  his  colors 
to  the  mizzen  peak  he  would  leave  bis  ship,  and  come  aboard ;  or,  if  he  thought 
that  his  bone  could  be  saved,  to  send  his  boats  for  it. "  There  was  some  conflict 
as  to  the  purport  of  the  message,  but  it  was  decided  that  the  weight  of  testimony 
and  the  surrounding  circumstances  indicated  that  the  captain  of  the -wrecked  ves- 
sel was  anxious  to  escape  with  his  crew,  and  the  saving  of  the  cargo  was  a  sec- 
ondary consideration.  The  whalebone  was  rescued,  and  landed  safely  in  port. 
Scld,  the  bone  must  be  regarded  as  having  been  quasi  derelict,  and  the  service 
in  securing  it  a  salvage  service. 

Samk — Parties — Dismissal. 

When  some  of  the  owners  of  a  salving  ship  are  also  part  owners  in:  the  salved 
property,  and  their  interests  in  the  respective  properties  are  varied  and  graded,  and 
where  it  is  necessary,  in  order  to  effect  an  equitable  adjustment  of  the  question  of 
salvage,  aod  avoid  a  muUiplicity  of  suits,  thul  all  of  the«wners  be  tnaae  parties. 
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itie  question  of  salvage  must  be  as  between  the  salving  ship  as  one  party  and  the 
salved  property  as  the  other;  and  such  owners  are  not  entitled  to  be  dismissed  as 
coUbelants  on  filing  a  i>etition  therefor. 

3.  Same— CoMPESSATioN. 

The  property  saved  from  the  wrecked  ship  was  worth  (35,707.85.  The  labor  of 
80  of  the  crew  of  the  salving  ship  was  required  for  several  hours  to  transfer  the 
ixine.  Great  skill  and  energy  were  displayed  and  personal  risks  incurred  in  ef- 
fecting the  transfer,  which  was  made  in  Ixiats,  through  the  ice.  The  salving  ship, 
with  her  cargo,  was  worth  175,000,  and  was  exposed  to  the  same  fate  which  over- 
took the  wrecked  vessel.  She  was  engaged  in  whaling  at  the  time,  with  a  pros- 
pect of  a  further  catch.  The  season  was  short,  and  time  was  valuable.  Held,  in 
view  of  these  facts,  that  the  libelants  were  entitled  to  one  third  of  the  value  of  the 
salved  property,  to  wit,  tS,599.08,  the  shipowners  to  receive  $4,006.54,  and  the  re- 
mainder to  be  distributed  among  the  other  Ul>elants  according  to  the  services  ren- 
dered, as  ascertained  by  the  articles  of  shipment. 

ii  Same— Wbo  ari  Salvors. 

The' fact  that  a  part  owner  in  a  salving  ship  also  has  an  interest  in  the  salved 
property  will  not  prevent  him  from  sharing  in  the  salvage. 

in  Admiralty.     Libel  for  salvage.     Decree  for  libelants. 

Edward  Gray  Stetson,  for  libelants. 

Andros  <k  Frank  and  Page  &  EeUs,  for  claimants. 

Morrow,  District  Judge.  This  is  a  suit  brought  by  William  Lewis, 
of  New  Bedford,  Mass.,  managing  owner,  and  Joseph  Whitesides,  roa^r 
ter,  of  the  steam  whaler  Belvidere,  on  behalf  of  themselves  and  of  the 
other  owners,  and  of  the  officers  and  crew  of  the  vessel,  and  all  others 
entitled  to  recover  compensation  for  a  salvage  service  in  rescuing  a  lot  of 
•whalebone  from  the  wreck  of  the  steam  wlialer  William  licwia,  near 
Point  Barrow,  in  the  Arctic  ocean,  October,  1891. 

On  the  morning  of  the  3d  day  of  October,  1891,  the  steam  whalers 
William  Lewis  and  Belvidere  were  engaged  in  whaling  in  the  Arctic  ocean, 
about  25  miles  northeast  of  Point  Barrow.  Both  vessels  were  bark-riggetl 
steam  whalers.  The  Lewis  was  the  mote  ^werful  vessel  of  the  two. 
She  was  commanded  by  A.  C.  Sherman  as  master,  and  her  crew  of  offir 
cers  and  men  numbered  47.  She  had  on  board  a  lot  of  whalebone^ 
subsequently  valued  at  825,797.25,  and  250  barrels  of  oil,  of  the  value 
of  about  S2,500.  The  Belvidere  was  commanded  by  Joseph  Whitesides 
as  master,  and  her  crew  of  ofiioers  and  men  numbered  44.  It  is  allied 
in  the  libel  that  she  was  worth,  with  her  catch,  supplies,  and  equipr 
ments,  in  the  neighborhood  of  $75,000,  and  this  is  not  denied  in  the 
answer.  About  7  o'clock  on  the  morning  of  October  3d  the  wind  com- 
menced to  blow  from  the  northeast,  and  continued  to  increase  during 
the  day  until  about  4  o'clock  in  the  afternoon,  when  the  gale  was  accom- 
panied by  a  heavy  snowstorm.     The  Lewis  and  Belvidere  sought  shelter 

under  the  lee  of  Point  15 ow,  rounding  that  point  between  7  and  8 

o'dock  in  the  evening.  At  tlie  start  from  the  whaling  ground  the  I>ewis 
was  in  the  lead,  but  the  Belvidere,  steaming  a  little  faster  than  the 
Lewis,  obtained  the  lead,  and  kept  it  until  the  Belvidere  came  to  an 
anchor  in  shoal  water,  south  of  the  p^t.  At  this  tin)«  it  wa^  snowing 
hard,  and  dark.  The  Belvidere  dropped  both  ancbora,  and,  io  .conse- 
Muenoeof'the  shoal  water,,  blew  three  blasts  at  her  whistle,  to  notify  ttw 
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Lewis  that  there  was  danger.  The  Lewis  was  about  two  points  off  the 
starboard  quarter  of  the  Belvidere.  In  a  lew  minutes  it  was  <iiscovered 
that  t)ie  Ijewis  was  ashore.  The  Belvidere  kept  up  steam  all  night,  and 
steamed  up  to  her  anchors  to  relieve  the  strain  on  them.  The  vessel  drew 
16  feet  of  water,  and  it  was  found  on  sounding  that  she  had  but  3}  feet 
of  water  under  her  keel.  When  the  Lewis  ran  ashore  her  engines  were 
reversed,  and  sail  made,  to  back  her  oBf.  Every  effort  was  made  in  this 
direction  until  about  11  p.  m.,  the  vessel  pounding  heavily  all  the  time, 
when  the  propeller  refused  to  revolve,  and  it  was  found  that  the  rudder 
was  broken  in  two  pieces.  The  engineer  reported  the  keel  broken,  and 
the  machinery  thrown  out  of  position,  and  at  about  the  same  time  water 
was  discovered  coming  in  on  the  starboard  side.  At  midnight  the  Lewis 
blew  her  steam  whistle  several  times,  sent  up  rockets,  and  burned  blue 
lights,  to  indicate  her  dangerous  po.sition  and  need  of  assistance.  These 
signals  were  observed  on  board  the  Belvidere,  and  the  captain  of  the 
latter  vessel  asked  Mr.  Blain,  the  second  officer,  if  a  boat  could  be  got 
to  the  Lewis.  The  latter  thought  that  the  sea  was  too  rugged,  and  that 
it  would  not  be  safe  to  make  the  effort.  The  wind  and  snow  continued 
during  the  night.  In  the  morning  the  captain  again  asked  Blain  about 
sending  a  boat  to  the  Lewis,  and  was  again  told  that  it  would  not  be 
safe.  None  of  the  officers  of  the  Belvidere  wanted  to  go.  A  heavy 
swell  coming  in  made  the  situation  dangerous  for  the  Belvidere.  Ac- 
cordingly, about  6  o'clock,  she  steamed  up  to  her  anchors,  took  up  one, 
slipped  the  other  with  45  fathoms  of  chain,  and  movetl  offshore  about 
half  a  mile,  when  she  was  again  anchored,  with  the  Lewis  on  her  star- 
board beam.  Masses  of  ice,  coining  in  around  the  point  and  ground- 
ing outside,  had  made  the  water  smoother  inshore,  but  the  heavy  swell 
continued,  and  the  strong  current,  carrying  ice,  and  running  southward, 
rendered  it  still  dangerous  to  attempt  to  reach  the  Lewis«  About  10 
o'clock  one  of  the  Lewis'  boats  went  inshore  of  the  ice,  and  then,  com- 
ing off  to  the  windward  of  the  Belvidere,  came  down  with  the  current 
through  the  ice  to  that  vessel.  This  boat  had  eight  men  in  it,  and  was 
in  charge  of  Smith,  the  boatheader  of  the  Lewis. 

So  far  there  is  a  substantial  agreement  as  to  the  material  facta,  but  at 
this  point  there  is  a  conflict  in  the  testimony.  Capt.  Whitesides  testi- 
fies that  when  Smith  came  on  deck  "I  asked  him  if  he  came  with  a  re- 
port from  Cai)t.  Sherman,  and  he  told  me  that  Capt.  Sherman  said  if  I 
would  set  my  colors  to  the  mizzen  peak  he  would  leave  his  ship,  and 

,  come  aboard,  or,  if  I  thought  I  could  get  his  bone,  to  send  my  boats  in. 

•  I  thouglit  I  would  try  and  send  my  boats  in."  Blain,  the  second  offi- 
cer of  the  Belvidere,  testifies  that  Smith  told  him  that  he  came  to  the 
Belvidere  to  get  the  captain  to  stop  by  him;  that  the  ship  was  bilged, 
and  couldn't  be  got  off;  that  "he  wanted  the  captain  to  take  the  crfew, 
if  he  couldn't  come  there  for  the  bone;  if  he  could  get  the  bone,  he  would 
like  him  to  come  there  and  get  it;  if  he  could  not  get  it,  he  would  like 
him  to  take  the  crew."  Capt.ijtfherman  of  the  Lewis  testifies  that  he 
sent  a  boat  to  the  Belvidere  between  10  and  1 1  o'clock,  in  command  of 
Boatheader  Smith.     "I  told  him  to  tell  Capt.  Whitesides  to  send  his 
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boats  in  to  get  my  bone,  or  help  take  it  oflf.  I  do  not  remember  saj'iug 
anything  about  taking  the  crew  oflf."  On  cross-examination,  he  was 
asked  if  he  rpmembered  the  exact  message  he  sent  to  Capt.  Whitesides. 
He  said  he  thought  he  did.  "I  sent  for  him  to  come,  and  send  his 
boats  in,  and  take  my  bone,  or  help  take  it."  In  reply  to  the  question, 
"Did  you  say  anything  about  setting  colore?"  he  answered,  ''I  don't 
think  I  did."  Boatheader  Smith  was  not  produced  as  a  witness,  but  it 
was  explained  that  he  departed  for  New  Bedford  before  his  testimony 
could  be  taken.  The  terms  of  the  message  sent  by  Capt.  Sherman  to 
Capt.  Whitesides  at  tiiis  juncture  are  deemed  significant  as  uidicating 
the  purpose  of  the  former  with  respect  to  the  cargo  of  bone  on  board  the 
Lewis.  In  the  event  Ctipt.  Whitesides  had  determined  that  he  could 
not  take  oflf  the  bone,  was  it  the  intent  of  Capt.  Sherman  to  abandon  it. 
as  he  did  the  vessel,  and  the  250  barrel.s  of  oil  left  on  board?  The  mes- 
sage, as  testified  to  by  Capt.  Whitesides  and  Second  Officer  Blain,  indi- 
cates that  such  was  his  purpose;  but  Capt.  Sherman  does  not  remember 
that  he  asked  Capt.  Whitesides  to  set  his  colors  to  the  mizzen  peak  as  a 
signal  for  the  former  to  leave  his  ship  and  come  on  board  the  Belvidere, 
and  be  does  not  think  he  did;  nor  does  he  remember  saying  anything 
about  taking  ofThis  crew.  As  indicating  his  purpose  not  to  abandon  the 
l)one,  he  testifies  that  there  would  have  been  no  ditticulty  in  landing  the 
l>one,  and  carrying  it,  on  sleds,  to  Cape  Suiythe,  where  a  government 
station  is  located,  and  also  a  trading  station;  but  he  says  the  better  way 
would  have  been  to  take  it  down  in  the  boats.  The  Lewis  had  no  sleds, 
but  they  could  have  made  them.  He  thinks  the  bone  could  have  been 
landed  and  taken  to  Cape  Smythe  by  sleds  in  two  days,  or  by  boats  in 
a  few  hours,  and  he  thinks  his  men  would  have  risked  spending  the 
winter  up  there  in  order  to  save  the  bone.  Capt.  Sherman  is  not  con- 
firmed, in  this  view  of  the  situation,  by  a  single  witness,  but,  on  the 
contrary,  it  appears  that  the  only  persons  who  had  anything.due  to  them 
from  the  voyage,  over  and  above  their  indebtedness  to  the  ship,  as  the 
result  of  the  catch  up  to  that  date,  were  Sherman,  the  master.  Green- 
wood, the  second  mate,  Smith,  the  boatheader,  and  Bayman,  fireman. 
The  remaining  43  members  of  the  crew  had  no  interest  in  saving  the 
cargo  of  the  Lewis,  and  there  is  testimony  tending  to  show  that  some  of 
them  made  forcible  declarations  to  that  eflTect,  using  language  that  need 
not  be  repeated.  But,  further  than  this,  the  testimony  of  Capt.  Sher- 
man is  lacking  in  candor.  He  says  that  the  stations  at  Cape  Smytho 
are  between  five  and  eight  miles  south  of  Point  Barrow,  This  is  not 
true.  Capt.  Knowles,  one  of  the  owners  of  the  William  Lewis,  and 
manager  of  the  Pacific  Steam  Whaling  Company,  testifies  on  behalf  of 
the  claimants  that  the  company  has  a  station  at  Cape  Smythe,  but  he 
says  it  is  about  15  miles  from  Point  Barrow.  He  had  never  been  there, 
however,  and  must  therefore  have  based  his  testimony  on  ofiicdal  charts 
or  common  report.  The  coast  and  geodetic  survey  gives  the  distance  her 
tween  Point  Barrow  and  Cape  Smythe  at  161  miles.  Capt.  Sherman  tes- 
tifies that  he  has  been  eight  seasons  in  the  Arctic;  has  been  to  Cape  Smythe, 
and  a  great  many  times  each  year  to  Point  Barrow.     His  mistake  in 
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the  distance  between  these  two  points  cannot  therefore  be  attributed  to 
ignorance.  A  competent  sea  captain  ought  certain!}'  to  be  coiTectly  in- 
formed as  to  distances  on  a  familiar  shore  line  by  charts  and  observa- 
tions, and  his  failure  to  state  correctly  a  fact  having  relation  to  possible 
relief  from  a  perilous  situation  must  be  considered  as  impairing  the  cred- 
ibility of  such  a  person  as  a  witness.  The  weight  of  testimony  and  the 
surrounding  circumstances  indicate  that  Capt.  Sherman  was  anxious  to 
escape  with  his  crew  from  the  wreck  of  the  Lewis  with  such  personal 
effects  as  could  be  saved,  and  that  the  saving  of  any  part  of  the  cargo 
Was  a  secondary  consideration.  The  message  sent  by  Capt.  Sherman 
and  received  by  Capt.  Whitesides  was  therefore  undoubtedly  in  the 
terms  stated  by  the  latter,  or  substantially  so. 

In  response  to  this  message,  Capt.  Whitesides  called  all  hands,  and 
sent  his  boats  in,  with  directions  to  go  with  the  ice  until  they  got  in- 
shore, and  then  pull  up  to  the  wreck,  where  the  current  was  not  so 
strong.  The  boats  were  sent  in  about  noon.  The  gale  had  moderated, 
but  young  ice  was  making.  The  boat  that  came  out  from  the  Lewis  was 
returned,  but  manned  by  a  crew  from  the  Belvidere.  Four  other  boats 
were  sent  from  the  Belvidere.  There  were  six  men  in  each  boat,  making 
30  in  all.  They  were  instructed  to  do  what  they  could  to  save  the  bone, 
and  to  say  to  Capt.  Sherman  that  Capt.  Whitesides  would  stay  as  long 
as  possible,  and  when  he  got  ready  to  go  he  would  set  his  colors  to  the 
mizzen  peak.  When  the  boats  reached  the  Lewis,  the  bone  was  on  deck. 
The  boats  were  loaded,  and  they  started  back,  but  were  carried  by  the 
current  to  leeward,  whereupon  the  Belvidere  took  Up  her  anchor,  and 
went  in  about  half  way  to  the  wreck,  and  picked  up  the  boats.  The 
water  was  about  8}  fathoms.  As  the  boats  had  not  brought  off  all  the 
bone,  they  were  sent  back.  Capt.  Whiteside?  also  went  on  board  the 
Lewis,  but  remained  but  a  few  minutes,  not  deeming  it  safe  to  be  away 
from  his  own  vessel.  Upon  returning  to  the  Belvidere  he  took  up  her 
anchor,  and  again  moved  further  to  leeward.  He  also  sent  one  of  the 
boats  still  further  to  leeward,  with  a  line  from  the  ship,  to  pick  up  some  of 
the  boats  that  had  got  adrift.  About  5  o'clock  the  last  of  the  boats  had 
returned  to  the  Belvidere,  and  all  the  bone  had  been  placed  on  board 
that  vessel.  It  was  impossible  to  save  the  oil,  and  it  was  left  in  the 
wreck.  The  officers  and  crew  of  the  Lewis  came  in  their  own  boats  to 
the  Belvidere,  bringing  with  them  their  personal  effects.  They  took  no 
part  in  the  transfer  of  the  bone  beyond  bringing  it  up  on  the  deck  of  the 
Lewis.  There  is  some  testimony  to  the  effect  that  one  or  two  of  tlie 
crew  of  the  boat  sent  from  the  Lewis  to  the  Belvidere  returned  to  the 
Lewis,  but,  if  so,  it  was  to  secure  some  personal  effects,  and  not  to  assist 
in  transferring  the  bone.  It  also  appears  that  one  or  two  native  boats 
carried  a  small  quantity  of  bone,  but,  on  account  of  the  danger  of  being 
crushed  by  the  ice  alongside  of  the  ship,  the  bone  was  transferred  to  one 
of  the  ship's  boats  before  being  placed  on  board  the  vessel.  When  all 
were  aboard  the  Belvidere,  she  took  up  her  anchor  at  once,  and  steamed 
to  the^  south  and  west;  the  wind  blowing  fresh,  and  the  current  running 
Strong  to  the  southward.     In  passing  through  the  floating  and  groanded 
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ice  navigation  yras  difiicalt  and  dangerous.  The  vessel  struck  oooe,  and 
one  of  the  bobsta^'s  was  carried  away,  but  by  skillful  management  she 
was  brought  safely  out  of  her  dangerous  position,  and  on  the  following 
day  she  was  steered  to  the  northward,  to  make  a  lee  uuier  the  ice.  Her 
course  was  then  directed  along  the  ice  pack  to  the  west  ward  until  about 
the  9  th  or  10th  of  October,  when  she  fell  in  with  other  vessels  of  the 
whaling  fleet,  and  distributed  31  of  the  crew  of  the  Iicwis  among  the 
vessels,  retaining  i&  on  board  the  Belvidere.  On  the  16th  of  October 
the  Belvidere  left  the  Arctic  for  San  Francisco,  where  she  arrived  No- 
vember 5, 1891.  In  qoming  down,  the  bone  on  board  the  Belvidere,  in- 
cluding that  taken  from  the  wreck  of  the  Lewis,  was  washed  and  scraped 
by  the  crews  of  Ijoth  vessels.  This  work  took  about  two  days.  After 
the  arrival  of  the  vessel  here  the  bone  was  bundled  and  packed  at  an  ex- 
pense of  $50  to  the  salvors.  As  before  stated,  the  bone  taken  from 
the  Lewis  is  valued  at  $25,797-25,  and  the  question  is,  did  the  of- 
ficers and  crew  of  the  Belvidere  render  a  salvage  service  in  rescuing  this 
bone  from  the  wreck,  and  bringing  i^  safely  to  the  port  of  San  Francisco? 
Capt.  Sherman  testifies  that  he  did  not  think  he  was  paying  salvage  for 
the  service,  and  gives  as  a  reason  that  the  owners  of  the  Lewis  and  Bel- 
videre were  the  same;  and  he  did  not  think  there  would  be  any  salvage 
any  way.  He  qualifies  this  statement,  however,  by  saying  that  several 
of  the  owners  are  the  same.  In  the  protest  dated  November  7,  1891, 
and  signed  by  A.  C.  Sherman,  master,'  W.  J.  Greenwood,  mate,  James 
P.  Femdon,  carpenter,  and  Henry  Pratt,  chief  engineer,  it  is  declared 
that  "Oct.  4th,  about  noon,  a  boat  was  sent  to  the  Belvidere  for  assist- 
ance. Her  boats  were  sent  back,  and  at  3  p.  h.  ,  th .,  wind  having  mod- 
erated, the  master  and  crew  left  the  vessel,  saving  but  a  portion  of  their 
|)ersonal  effects.  At  that  time  the  vessel  had  settled  in  the  sand  on  her 
starboard  side."  Nothing  is  said  in  this  protest  about  the  cargo  of  the 
Lewis.  As  far  as  this  document  furnishes  evidence,  the  vessel  and  cargo 
were  abandoned  by  the  master  and  crew,  and  nothing  saved  by  them 
but  a  portion  of  their  personal  effects.  In  the  log  book  of  the  Lewis  the 
following  entry  was  made  in  relation  to  the  events  attending  the  disaster: 

"Str.  Williau  Lewis.  Sunday,  October  4th,  1891.  , 
"In  command.  Captain  A.  C.  Sherman.  While  coming  in  last  night  for 
shelter,  winds  blowing  a  gale  from  the  N.  E.,  and  thick  snowing,  in  company 
with  the  Belvidere,  under  steam,  the  sails  clewed  up,  we  got  into  four  fath- 
oms of  water,  and  4  less  4,  land  was  reported  on  the  lee  bow  or  starboard 
bow.  Captain  Sherman  ordered  the  helm  hard  a-starboard,  when  she  struck 
bottom.  Time  about  7  p.  M.  of  the  3d.  All  sails  and  steam  was  used  in  try- 
ing to  get  her  off;  the  ship  drawing  about  14}  forward,  and  15}  feet  aft; 
water  12  foot  forward,  16  waist,  18  aft.  The  ship  seemed  to  be  working  on 
at  11  p.  H.  night  of  the  Sd.  The  rudder  was  broken  in  two  pieces.  Took  in  all 
sail  and  stopped  steaming;  the  propeller  striking  something  hard,  the  ship 
pounding  very  hard.  At  daylight  morninc  of  the  4tb  we  saw  oar  position. 
AVe  had  struck  bottom  about  one  mile  southwest  of  the  point.  The  ice  had 
come  In  and  gronnded  around  us.  The  rudder  was  in  two  pieces.  The 
stern. post  looked. as  if  gone.  The  water  has  come  into  the  ship  up; tq  the 
ash  pans,  about  5  foot.    Winds  bad  moderated.    At  3.30  p.  M.  Captain  S|u^ 


Digitized  by 


Google 


922  FEDERAL   BIfPOBTER,  Vol.  51. 

man  abandoned  the  William  l^wis  aboat  one  mile  S.  W.  of  Point  Barrow. 
Went  on  board  of  the  Belvidere. " 

Point  Barrow  is  in  71"  of  north  latitude.  The  region  is  barren,  ex- 
posed, and  desolate.  At  the  time  of  the  wreck  of  the  Lewis  a  storm 
was  raging  of  such  fury  as  to  cause  vessels  to  seek  shelter.  It  was  late 
in  the  season,  and,  under  the  circumstances,  the  coast  was  dangerous. 
It  is  true  that  at  Cape  Smythe,  16}  miles  south  of  Point  Barrow,  there 
are  two  refuge  stations, — one  established  by  the  government,  and  the 
other  by  the  Pacific  Steam  Whaling  Company;  but  whether  they  were 
sufficiently  equipped  in  October  of  last  year  to  furnish  food  and  shelter 
to  47  additional  men  during  the  long  winter  does  not  appear.  The 
most  that  can  be  said  is  that  they  were  established  for  the  purpose  of 
affording  temporary  relief  to  vessels  in  distress,  and,  presumably,  they 
were  so  maintained;  but  from  what  has  been  stated,  and  the  fact  that 
the  coast  is  otherwise  uninhabited  by  white  people,  it  is  evident  that 
the  presence  of  the  Belvidere  at  the  scene  of  the  disaster  to  the  Lewis 
was  a  fortunate  circumstance,  and  that  the  conduct  of  the  officers  and 
men  of  the  former  vessel  whs  highly  meritorious.  In  view  of  all  the 
facts  in  the  case,  the  bone  rescued  from  the  wreck  must  be  treated  as 
having  been  qtutsi  derelict,  and  the  service  rendered  by  the  Belvidere  a 
salvage  service." 

We  now  come  to  the  question  of  the  ownership  of  the  Belvidere  and 
William  Lewis,  and  the  cargo  of  the  latter.  J.  N.  Knowles,  A.  C. 
Sherman,  Samuel  Foster,  and  Roth,  Blum  &  Co.  have  filed  a  peti- 
tion representing  that  they  are  co-owners  with  the  other  parties  men- 
tioned in  the  libel  of  the  lot  of  whalebone  proceeded  against  in  this  suit, 
and  that  they  are  also  part  and  co-owners  with  the  other  parties  men- 
tioned in  the  libel  of  the  steam  whaler  Belvidere;  that  they  have,  with- 
out their  consent,  been  made  colibelants;  that  they  never  did,  and  do 
not  now,  desire  to  be  parties  to  the  libel;  that  they  desire  to  withdraw 
therefrom;  wherefore  they  petition  the  court  to  order  that  the  libel,  so 
far  as  they  are  concerned  as  libelants,  be  dismissed.  It  appears  Irom 
the  stipulation  on  file  that  the  petitioners  are  part  and  co-owners  of  the 
Belvidere  in  the  following  interests: 

J.  N.  Knowles, 12/96 

Samuel  Foster,    .....  6/96 

A.  C.  Sherman,         .....      6/96 

Total,   ......    24/96,  or  i 

In  the  petition.  Roth,  Blum  &  Co.  are  represented  as  co-ownera  in 
the  vessel  to  the  extent  of  6/96,  but  they  do  not  appear  so  in  the  stipu- 
lation. The  name  of  Leon  Blum  does,  however,  appear  in  the  last- 
named  document  as  owning  6/90  of  the  Belvidere,  and  Roth,  Blum  & 
Co.  6/96  of  the  William  Lewis.  It  also  appears  from  the  same  stipula- 
tion that  these  parties  are  also  part  owners  of  the  William  Lewis  and 
her  cargo  of  wlialebone  in  the  following  interests: 
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J.  N.  Knowlea,         .  -  -  .  .    30/96 

Samad  Foster,    ....  -  6/96 

A.  C.  Sherman,        ....  -     12/96 

Total,   .......    48/96,  or  i 

It  will  be  observed  that  Knowles  and  Sherman  have  greater  interests 
in  the  whalebone  than  they  have  in  the  salving  steamer,  and  hence  it 
would  be  to  their  advantage  to  withdraw  their  interests  from  these  pro- 
ceedings. Samuel  Foster  has  the  same  interests  in  the  salving  steamer 
that  he  has  in  the  whalebone,  and  would  naturally  be  willing  to  bal- 
ance the  account  in  his  own  way.  And,  assuming  that  Roth,  Blum  & 
Co.  and  Leon  Blum  are  one  and  the  same  parties,  we  find  that  their  in- 
terests in  the  salving  steamer  and  the  whalebone  are  the  same,  and,  like 
Mr.  Foster,  they  would  probably  be  willing  to  balance  their  own  ac- 
count. 

We  have  here,  then,  an  ownership  representmg  30/96of  the  salving 
steamer  and  54/96  of  the  salved  property  asking  to  have  the  libel  dii^ 
missed  so  far  as  these  interests  are  involved  in  this  controversy.  The 
application  appears  to  have  merit,  but  let  us  inquire  as  to  what  eScct 
such  a  dismissal  would  have  upon  the  remaining  interests.  Would  it 
be  fair,  under  all  the  circumstances,  to  send  some  of  these  owners  out  of 
court,  and  impose  the  burden  of  the  proceedings  upon  those  who  re- 
main?    Manifestly  all  interests  should  be  treated  alike. 

The  following  persons  were  also  owners  of  interests  in  the  Belvidere, 
and  in  the  William  I^ewis  and  her  cargo  of  whalebone,  as  follows: 

In  William  Lewis  and 
S.  C.  Hart,  in  Belvidere,       •         3/9G     her  cargo  of  bone,    3^ '96 
A.  Anderson,  «        -       -      3/96       «     «     "     "     ♦'    2/96 

William  Lewis,         «  -       16/96       "     «     "     "     •♦    6/96 

Geo.  S.  Horner,        "         -      -      6/lHi      "    "     "     "     "     3/96 

A.  Coddington,  Jr.,"  .         0/96      «    «     "     "     "     3/96 

Total,  .  .  33/96  .  .         17/96 

These  parties  do  not  ask  that  the  libel  be  dismissed,  as  far  as  they  are 
concerned. 

The  following  persons  were  owners  of  interests  in  the  William  Lewis 
and  her  cargo  of  whalebone,  but  were  not  owners  in  the  Belvidere: 

B.  H.  Hanson,  -  '  -  -  -  -  7/96 
Jos.  Laflin,  -  -  -  -  -  .  -  3/96 
Benj.  H.  Waite,  .....  3/96 
Nathan  Adams,  .  -  -  -  .  .  3/96 
H.  Liebes&CJo.,  -  ...  -  6/96 
L.  A  F.  R.  Brightman,    ....  -      3/96 

Total,      ..----  25/96 
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The  f(^owing  persons  were  owners  of  interests  in  the  Belvidere,  bat 
not  in  the  William  Lewis  or  her  cargo  of  whalebone  :- 

A.  H.  Seabury  Estate,            ....  12/96 

J.  Gammons,  Jr.,            -           -            -            -  -       3/96 

William  Baylies,         -            -            -            -            -  3/96 

J.  G.  Willard,     -            -            -      .      -           -  -       3/96 

G.  F.  Bartlett,             .....  6/96 

Abby  Avery,       -            -            .            -            -  -        3/96 

A.  F.  Church  Estate  <fc  C.  C.  Church,            -            -  3/96 

Total, 33/96 

It  is  plain,  from  the  foregoing  statement  of  the  various  interests 
involved  in  this  controversy,  that  the  libel  cannot  be  dismissed  as 
to  the  petitioners  J.  N.  Knowles,  A.  C.  Sherman,  Samuel  Foster,  and 
Roth,  Blum  &  Co.  without  doing  injustice  to  others  who,  like  them- 
selves, are  interested  in  both  vessels,  and  that  the  only  way  to  proceed 
with  due  r^ard  to  all  the  interests  concerned  is  to  determine  the  ques- 
tion of  salvage  as  between  the  salving  ship  as  one  party  and  the  salved 
property  as  the  other.  In  this  way  an  equitable  adjustment  may  be 
made,  not  only  in  the  contribution  to  and  distribution  of  salvage,  bat 
also  in  the  costs  of  the  proceedings. 

But  it  is  contended  that  the  shipowners  cannot  be  salvors  of  their  own 
property,  and  the  case  of  The  Qirdine,  1  Asp.  145,  is  cited  as  an  au- 
thority to  that  effect;  but  the  question  involved  in  that  case  was  as  to 
the  suflBciency  of  a  tender  wherein  parties  paying  for  a  salvage  service 
made  a  tender  of  £200,  pleading  that  a  part  owner  of  the  salved  vessel 
owned  more  than  half  of  the  steam  tug  that  performed  the  salvage  service. 
Dr.  LusHiNGTON,  considering  that  this  interest  in  the  vessel  and  tug  had 
been  deducted,  sustained  the  tender.  The  case  does  not  meet  the  ques- 
tion under  consideration. 

But  the  law  is  well  established  by  authority  that  the  master  and 
crew  of  one  vessel  may  recover  for  a  salvage  service  rendered  another 
vessel  belonging  to  the  same  owners.  TTie  (Mima,  5  Sawy.  181;  The 
Sappho,  L.  R.  3  Adm.  &  Ecc.  142;  The  Glenfruin,  10  Prob.  Div.  103; 
Tfie  Cargo  ex  Laertes,  12  Prob.  Div.  187.  It  is  also  the  law  that  the 
owners  of  a  salving  ship,  who  are  also  the  owners  of  the  salved 
ship,  may  obtain  salvage  remuneration  from  the  owners  of  the  salved 
cargo,  provided  the  circumstances  which  cause  the  necessity  for  the  sal- 
vage services  do  not  amount  to  a  breach  of  the  contract  of  carriage  be- 
tween the  shipowners  and  the  owners  of  thd  cargo  which  is  on  board  the 
salved  ship.  P.  M.  S.  Co.  v.  Te}i  Bales  Gunny  Bags,  3  Sawy,  187;  7%< 
ARranda,  4  Marit.  Law  Cas.  440;  Hie  Cargo  ex  I/oerUs,  12  Prob.  Div. 
187.  In  these  last  cases  it  may  be  assumed  that  the  owners  of  the  salv- 
ing ship  had  no  interest  in  the  cargo  except  as  owners  of  the  freight;  but, 
as  freight  may  be  required  to  contribute  to  salvage,  it  is  clear  that  the 
authorities  do  not  go  to  the  extent  of  eliminating  from  a  salvage  service 
the  interests  of  all  persons  who  may  also  have  some  interest  in  the  salved 
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property.  In  this  respect  the  rales  of  admiralty  are  not  governed  by  the 
strict  roles  of  the  oommon  law,  but  act  upon  enlarged  priociples  of 
equity.  The  Virgin,  8  Pet.  640;  Richmond  v.  Cof^  Co.,  2  Low.  315. 
"It  is  the  duty  of  salvors,  in  bringing  suit  for  salvage  compensation,  to 
make  all  the  cosalvors  parties.  This  they  are  required  to  do,  at  least  in 
general  terms,  to  enable  the  court  in  one  final  decree  to  do  full  justice  to 
all  concerned.  Another  and  nlost  important  reason  for  the  strict  enforce- 
ment of  this  rule  is  to  be  found  in  the  necessity  of  avoiding  a  multiplic- 
ity of  suits."  ns  Edward  Howard,  1  Newb.  Adm.  523.  In  the  case  at 
bar,  the  master  and  crew  of  the  Belvidere  are  unquestionably  entitled  to 
recover  compensation  for  the  salvage  service  rendered  by  them  in  rescu* 
ing  the  cargo  of  bone  from  the  wreck  of  the  Lewis,  and,  under  the  au- 
thorities cited,  I  am  of  the  opinion  that  the  owners  of  the  Belvidere  are 
also  entitled  in  this  action  to  recover  compensation  for  the  services  of  the 
ship. 

The  next  question  is  as  to  the  amount  of  the  salvage  award.  It  will 
not  be  necessary  to  review  the  numerous  authorities  on  this  subject.  It 
is  sufficient  to  say  that,  while  they  do  not  fix  any  certain  standard  of 
compensation,  they  point  out  the  elements  to  be  considered  in  determin- 
ing the  amount  of  the  reward  to  be  decreed  for  the  service:  (1)  The 
labor  expended  by  the  salvors  in  rendering  tlie  salvage  service;  (2) 
the  promptitude,  skill,  and  energy  displaj'ed  in  rendering  the  serv- 
ice and  saving  the  property;  (3)  the  value  of  the  property  employed  by 
the  salvors  in  rendering  the  service,  and  the  danger  to  which  the  prop- 
erty was  exposed;  (4)  the  risk  incurred  by  the  salvors  in  securing  the 
property  from  the  impending  peril;  (5)  the  value  of  the  property  saved; 
(6)  the  degree  of  danger  from  which  the  property  was  rescued.  The 
JBlackwaU,  10  Wall.  13, 14.  The  principal  incidents  connected  with  this 
service  have  been  related.  It  appears  that  for  several-  hours  the  labor  of 
some  30  men  was  expended  in  taking  boats  through  the  ice  to  and  from 
the  wreck,  while  14  more  were  employed  in  handling  and  looking 
after  the  safety  of  the  Belvidere.  The  salvors  were  reasonably  prompt 
in  rendering  the  service.  It  is  true  that  they  waited  until  the  gale  bad 
moderated  on  the  morning  of  October  4th,  but  this  delay  appears  to  have 
been  the  result  of  good  judgment,  rather  than  a  lack  of  interest  in  the 
situation.  The  evidence  is  to  the  effect  that  boats  would  have  been  sent 
before,  had  there  been  any  prospect  of  reaching  the  Lewis.  The  diffi- 
culties they  encountered  when  they  did  go  indicate  that  an  earlier  effort 
would  have  been  futile.  Skill  and  energy  were  displayed,  not  only  in 
handling  the  boats  engaged  in  transferring  the  bone,  but  also  in  the 
movements  of  the  ship  in  avoiding  dangers,  and  in  picking  up  the  boats 
on  their  return.  The  value  of  the  Belvidere,  with  her  supplies,  equip- 
ments, cargo  of  bone  and  oil,  was  $75,000.  All  the  property  was  ex- 
posed to  the  same  fate  that  overtook  the  Lewis.  The  Belvidere  was  sur- 
rounded by  masses  of  grounded  and  fioating  ice,  in  the  midst  of  a  strong 
current,  with  shoal  water  under  her  keel.  The  business  of  whaling,  in 
which  she  was  engaged,  would,  under  ordinary  circumstances,  have 
called  her  away  from  this  shore  early  on  the  morning  of  October  4tb, 
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and  her  perilous  position  was  a  still  further  reason  for  her  immediate 
departure.  Had  her  officers  looked  only  to  their  own  welfare  and  safety 
or  that  of  the  ship,  they  would  have  continued  her  first  move  in  the 
morning  out  into  deep  water,  and  probably  on  the  course  she  subse- 
quently took;  but  she  dropped  anchor,  and  remained  during  the  day  for 
the  purpose  of  extending  relief  to  the  Lewis.  There  was  some  personal 
risk  incurred  by  the  salvors  in  securing  the  bone  from  the  wreck.  The 
boats  returning  found  some  difficulty  in  reaching  the  ship,  and  some  of 
them  were  picked  up;  but,  taking  the  venture  as  a  whole,  there  was  no 
great  risk,  and  this  fact  will  be  taken  into  consideration.  The  degree 
of  danger  from  which  the  propterty  was  rescued  has  been  discussed.  It 
appears  that  tlie  bone  was  not  wholly  derelict,  and  that  fact  will  also  be 
considered.  But  there  is  another  element  involved  in  this  service  that 
may  be  mentioned.  The  Belvidere  Was  engaged  in  whaling,  with  a 
prospect  of  further  catch.  The  season  is  short  in  the  Arctic,  and  every 
day  iff  of  value  in  such  a  voyage.  An  average  whale  is  worth  from  $10,- 
tX)0  to  $12,000.  After  the  Belvidere  took  on  board  the  crew  of  the 
Lewis,  no  more  whales  were  taken.  The  result  of  a  loss  of  time  to  a 
steam  whaler  of  the  capacity  of  the  Belvidere  is,  of  course,  uncertain, 
but  it  must  be  remembered  that  such  vessels  are  capable  of  rendering 
valuable  services,  in  case  of  disaster  to  other  ships,  in  saving  life  and 
property,  and  the  policy  is  to  encourage  the  best  efforts  and  the  fullest 
sacrifice  in  that  direction.  It  appears  proper,  therefore,  under  the  cir- 
cumstances, to  give  some  consideration  to  the  loss  of  time  incurred  by 
the  Belvidere,  and  also  her  effectiveness  in  rendering  the  salvage  service. 
In  view  of  all  the  facts  in  the  case,  I  will  direct  that  a  decree  be  en- 
tered in  favor  of  tlie  libelants  for  one  third  of  the  value  of  the  property 
saved.  This  will  amount  to  $8,599.08,  and  in  making  the  distribution 
of  this  award  among  the  salvors  I  will  follow  the  shipping  articles  in 
determining  the  value  of  the  services  rendered.  All  but  three  of  the 
officers  and  men  shipped  for  the  voyage  on  lays  or  shares;  the  master 
receiving  1/14;  the  mate,  1/23;  and  the  other  officers  and  inen  receiv- 
ing difli'erent  shares,  according  to  their  services  and  skill,  down  to  the 
ordinary  seaman,  who  received  1/180.  The  three  exceptions  were  the 
engineer,  whose  wages  are  not  shown  by  the  original  articles;  the  assist- 
ant engineer,  who  was  to  receive  $95  per  month;  and  one  of  the  boat 
steerere.  who  was  to  receive  $125  per  month.  Assimilating  these  three 
services  to  others  of  like  character,  as  shown  by  the  shipping  articles,  I 
find  that  the  engineer  would  be  entitled  to  receive  1/80.  the  assistant 
engineer  1/100,  and  the  boat  steerer  1/80.  The  aggregate  of  all  these 
lays  or  shares  would  then  be  53.40  per  cent,  of  the  proceeds  of  the  voy- 
age, leaving  46.60  for  the  ship.  There  are  cases  indicating  that  a  rea- 
sonable allowance  for  a  ship  in  a  salvage  service  is  one  third  of  the  value 
of  the  property  njcovered,  but  I  find  sufficient  reason  for  departing  from 
such  an  allowance  in  the  character  of  the  service  rendered  by  the  ship 
in  this  case,  and  in  the  mutual  agreement  between  the  oflicers  and  men 
and  the  owners  of  the  vessel  as  to  the  individual  share  each  should  have 
in  the  proceeds  of  the  voyage,  and  in  the  relation  of  the  a^pregate  of 


Digitized  by  VjOOQIC 


THs  BXBcin.  927 

BOoh  shareB  to  the  interest  retained  by  the  ship.  It  seems  to  me,  there- 
fore, that  it  woold  be  fair  and  reasonable  to  treat  the  salvage  award  as 
though  it  were  a  part  of  the  legitimate  proceeds  of  the  voyage,  and  dis- 
tribute it  accordingly.  The  decree  will  therefore  provide  for  a  distribu- 
tion of  the  salvage  on  that  basis,  as  follows: 
To  the  captain,  having  1  1/14    lay,    (1)  •  •    $614  22 

To  those  having  1  1/23    lay,    (8)        •  373  42  each 

«      "        "  1  1/55    lay,    (2)  •  -     166  35     « 

•  •        "  1  1/80    lay,    (6)         -  107  49    " 
"      «        *                   1  1/86    lay,    (1)   .            .    101  18 

«  «  •  1  1/90    lay,    (2)          -            95  56  each 

«  "  «»  1  1/100  lay,    (3)  -            -       86  99    « 

"  "  ••  1  1/110  lay,    (1)           .            78  90 

"  "  -  1  1/120  lay,    (1)  .            -      71  60 

•  *  "  1  1/170  lay,    (2)          .             60  68  each 

•  •  "  .1  1/180  lay, (23)  -           -     47  77    " 

To  officers  and  crew,     -         -    14,692  54 
To  owners  of  ship,  •  4,006  64 

Total  amount  awarded,     -    $8,599  08 
Let »  decree  be  entered  in  accordance  with  this  opinion. 


Tbs  Rbsgdk.* 

QumcarncB  Febbt  Co.  v.  The  Resoob. 

IDtttriet  Court,  K.  D.  JPennt/l/oanku    August  t,  Uttt 

CoixmoH  BBTWBaH  SrsAjaKS. 

▲  steamboat  approaoUng  her  wharf  Is  bound  to  observe  the  signal  of  another 
steamer  backing  out  from  another  wharf,  and  to  note  the  risible  eileot  of  the  tide 
on  the  latter,  and  whether  she  has  suiBcient  steerageway  for  handy  oontrol  or 
speedy  movement,  before  shaping  and  holding  her  course  direotly  towards  her,  even 
though  the  former  had  given  a  lawful  signal,  by  obeying  which  the  latter,  under 
ordinary  circumstances,  would  have  cleared. 

In  Admiralty .     Suit  by  the  Gloucester  Ferry  Company  to  recover  dam- 
^es  from  the  tug  Rescue  for  a  collision.     libel  dismiaaed. 
Giarlea  H,  Doming,  for  libelant. 
JoAn  F.  Lewis,  for  respondent. 

BoTLEH,  District  Judge.  On  August  12,  1890,  when  the  ferryboat 
Peerless,  on  her  way  from  Gloucester  to  South  street  wharf,  PhUadelphia, 
had  reached  a  point  opposite,  and  near  Windmill  island,  in  the  river  Del- 
aware, she  saw  the  tug  Rescue  alongside  the  end  of  Knight's  wharf, — 

>B«ported  hr  1UA  Wilks  CoUet,  Esq.,  of  the  Philadelphia  bat; 
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some  distance  below  South  street.  The  tug  had  been  lying  at  the  upper 
side  of  this  wharf,  with  her  stern  to  the  river.  After  signaling  her  pur-> 
ixwe  to  move,  she  had  backed  out, — ^her  stern  swinging  up  the  river  un- 
der the  influence  of  a  flood  tide, — and  had  started  down,  intending  to 
turn  eastward  and  run  up.  When  she  reached  the  end  of  the  wharf, 
(where  seen,)  the  Peerless  signaled  her  to  port  and  keep  westward. 
She  immediately  responded  and  ported;  but  having  little  steerageway 
on,  the  tide  swung  her  head  eastward,  and  she  swerved  off  in  that  direc- 
tion, passing  a  short  distance  from  the  wharf.  The  Peerless,  instead  of 
keeping  eastward  under  a  port  wheel,  as  her  duty  required,  after  signal- 
ing, starboarded,  and  ran  direcOy  towards  the  Rescue,  (under  expectation, 
doubtless,  that  the  latter  would  pass  down  the  river.)  Whennear  to- 
gether both  vessels  reversed  their  engines,  but  too  late  to  escape  collision, 
and  they  came  together,  virtually  head  on. 

The  testimony,  as  usual  in  such  cases,  is  irreconcilable.  Some  of  it 
(from  ignorance  of  the  witnesses,  or  other  cause)  seems  incredible.  I  tind 
the  facts  to  be,  however,  as  above  stated. 

The  Peerless  was,  in  my  j.udgment,  clearly  in. fault.  She  should 
have  heard  the  Rescue's  first  signal,  and  observed  her  movements 
from  the  start.  Two  at  least  of  those  on  board  her  did.  This  failure 
may  not  be  very  important,  except  as  it  tends  to  show  general,  care- 
lessness. And  yet,  had  she  observed  these  movements  she  should  hiave 
known  that  the  vessel's  steerageway  was  insufficient  for  her  handy  con- 
trol, or  speedy  movement.  The  aet-of  putting  her  wheel  to  starboard, 
instead  of  port,  running  directly  towards  the  Rescue,  and  continuing 
this  course  until  almost  upon  her,  was  clear  (if  not  gross)  negligence.  I 
can  see  no  excuse  for  it.  She  had  no  occasion  to  cross  so  low  down. 
She  could  as  well  have  reached  South  street  by  keeping  off"  eastward,  and 
going  higher.  A  change  of  wheel  when  even  a  short  distance  back  would 
have  avoided  the  accident.  As  before  suggested,  she  doubtless  expected 
the  Rescue  to  pass  down,  westward.  SheJ  should  have  seeh  however,  in 
time  to  change  her  wheel  and  escape  the  danger,  that  the  Rescue  was 
swinging  eastward ;  and  yet  she  kepcdirectly  on  with  no  attempt  to  change 
until  the  collision  was  inevitable. 

The  only  doubt  I  have  is  whether  the  Rescue  could  have  done  more 
than  she  did  to  avoid  the  accident.  I  am  satisfied  she  ported  when  sig- 
naled to  do  so.  This  seems  to  be  put  beyond  doubt,  not  only  by  the  testi- 
mony of  those  on  board,  but  also  by  the  £act  that  her  head  did  not  swing 
further  up.  But  whether  with  greater  exertion, — the  application  of 
more  steam, — she  <5ould  not  have  gotten  further  down  before  the  Peerless 
reached  the  point  where  she  lay;  and  whetlier  she  reversed  as  soon  as  she 
should,  I  have  some  doubt.  The  bqrden  of  proof,  however,  is  on  the 
libelant;  and  under  the  circumstances,  the  doubt  is  not  sufficient  to  jus- 
tify a  finding  in  lier  favor.  Her  own  fault  is  sufficient  to  account  for 
the  accident;  and  to  warrant  the  court  in  relieving  her  of  any  part  of 
the  consequences  the  evidence  of  fault  in  the  respondent  should  be  clear. 
The  libel  must  be  dismissed,  and  a  decree  may  be  prepared  accordingly. 


Digitized  by  VjOOQIC 


HABHUA  A  L.  B.  OOBF.  V.  BOSTON  A  L;  B.  OOBP.  929 


Kashtia  &  L.  R.  Corp.  v.  Boston  &  L.  R.  Cobp. 

(Circuit  Court  0/  Avpealt,  Fir§t  OireuiU    September  0, 1898.) 
KaSB.    . 

1.  Amii/— Dboision— Law  or  tbx  Cabb. 

Wberethesupremecoartdecides  that  the  circuit  eonrt  has  jnriadtctlon  of  aeav 
and  remands  the  same  for  the  taking  of  an  account,  the  cironit  court  of  appeals  c 
not,  on  a  subsequent  appeal,  reopen  the  question  of  Jutlsdiotion. 
Ik  Buia—DiBUUBjLL—JxjniBDianov  or  Tkial  Court. 

That  the  circuit  court  had  no  Jurisdiction  of  a  cause  is  no  eroand  for  dismissiDK 
an  appeal  for  want  of  Jurisdiction  in  the  appellate  court;  uie  proper  i«nie47  ia  • 
reversal  of  the  judgment, 
t.  Bamb— Dacisiox— 8uBSKqcE:iT  Appeal — Cibouit  CoDitT  or  Appbau. 

Where  the  supreme  court,  after  afflrmlng  the  jurisdiction  of  the  circuit  court,  r^ 
mands  the  cause,  and  directs  the  taking  of  an  account,  but  without  in  any  way  passing 
npon  the  amount  to  be  found  due,  the  final  decree  of  the  circuit  court,  ascbrtaining 
such  amount,  is  in  no  sense  a  mere  execution  of  tbe  judgment  and  mandate  of  the 
su  preme  court  so  that  the  same  can  be  reviewed  by  mandamiu.  The  proper  method 
of  review  is  by  a  new  appeal;  and  where  the  new  decree  is  rendered  after  July  1, 
1881,  and  the  cause  does  not  fall  within  any  of  the  provisions  of  section  5  of  the  aot 
of  March  8,  1891,  such  appeal  must  be  to  the  oironit  court  of  app^a. 
^  Bakb — HoTioNs  TO  Dismiss. 

After  an  appellee  has  filed  one  motion  to  dismiss  the  appeal,  he  has  no  right  to 
file  a  second  without  leave  of  the  court;  and  enoh  leave  should  not  be  granted  on 
formal  grounds  only. 
B.  Save— Depiottvb  TRAiisoBiFT^DisinaaAl. 

The  fact  that  the  transcript  shows  that  certain  portions  of  the  record  were  omit- 
ted by  direotlons  of  appellant's  attorney  is  not  necessarily  a  ground  for  dismissing 
the  appeal,  for  the  appellee  may  suggest  a  diminution  of  the  record,  and  ask  for  a 
certiorari 

In  Equity.  Bill  by  tbe  Nashua  &  Lowell  Railroad  Corporation  against 
tbe  Boston  &  Lowell  Railroad  Corporation  for  an  accounting.  Decree 
for  complainant  for  $29,676.41,  and  interest  amounting  to  $3,363.32. 
Complainant  appeals  from  the  part  of  the  decree  relating  to  interest. 
Motion  to  dismiss  tbe  appeal  denied. 

IVaiicis  A.  Brooks,  for  appellant. 

Jogiah  U.  BenUm,  Jr.,  for  appellee. 

Before  Gray,  Circuit  Justice,  Putnam,  Circuit  Judge,  and  Wkbb, 
District  Judge. 

6bat,  Circuit  Justice.  This  was  a  suit  in  equity,  brought  in  the  cir- 
cuit court  for  the  district  of  Massachusetts,  by  a  corporation  established 
by  tbe  laws  of  New  Hampshire  and  aiso  by  the  laws  of  Massachu- 
setts, against  a  corporation  established  by  the  laws  of  Massachusetts, 
upon  a  contract  in  writing  concerning  the  business  of  the  two  roads. 
The  circuit  court  held  that  it  had  jurisdiction  of  the  suit,  but,  at  a 
hearing  upon  pleadings  and  proofs,  entered  a  final  decree  dismissing 
the  bill.  The  plaintiff  appealed  to  the  supreme  court  of  the  United 
States,  which  held  that  the  circuit  court  had  jurisdiction  of  the  case, 
and  that  the  plaintiff  was  entitled  to  an  accounting  by  the  defendant  for 
BO  much  of  the  net  earnings  of  the  joint  management  of  the  two  roads  as 
had  been  appropriated  to  the  payment  to  the  defendant  of  sums  ex- 
pended by  it  in  the  purchase  of  stoclc  in  two  other  railroad  corporations, 
v.6lF.no.l4 — 69 
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and  to  a  decree  for  the  payment  of  the  sum  found  due  to  the  plaintiff 
upon  such  accounting.  136  U.  S.  356,  10  8up.  Ct.  Rep.  1004.  The 
supreme  court,  therefore,  on  May  19,  1890,  adjudged  that  the  de- 
cree of  the  circuit  court  be  reversed,  with  costs,  and  that  the  cause  be  re- 
manded for  fiirther  proceedings  in  conformity  with  its  opinion,  and  sent 
down  a  mandate  accordingly. 

The  transcript  of  record  before  us  contains  copies  of  the  pleadings, 
and  the  decree  dismissing  the  bill;  the  appeal  therefrom  to  the  supreme 
court,  the  opinion  of  that  court,  (omitting,  however,  so  much  thereof  as 
related  to  the  jurisdiction  nf  the  circuit  court,)  and  the  mandate;  an  or- 
der of  the  circuit  court  held  by  Nelson,  J.,  on  July  21,  1891,  referring 
the  case  to  a  master  to  state  the  account  in  accordance  with  the  opinion 
and  the  mandate  of  the  supreme  court;  exceptions  by  both  parties  to  the 
master's  report,  a  motion  by  the  defendant  to  recommit  the  report  to  the 
master,  and  an  opinion  of  Colt,  J.,  filed  March  16,  1892,  denying  the 
motion  and  overruling  the  exceptions,  (49  Fed.  Rep.  774;)  a  final  de- 
cree on  April  9,  1892,  adjudging  that  the  plaintiff  recover,  as  its  share 
of  the  net  earnings  appropriated  as  aforesaid,  the  sum  of  $29,676.41, 
and  interest  on  that  sum  from  May  19,  1890,  to  the  date  of  the  decree, 
amounting  to  $3,363.32,  and  costs,  and  that  the  plaintiff  was  not  enti- 
tled to  recover  any  further  sum;  the  plaintiff's  appeal  from  so  much  of 
that  decree  as  determined  that  the  plaintiff  was  entitled  to  recover  only 
$3,363.32  for  interest  on  the  sum  found  due;  and  a  corresponding  assign- 
ment of  errors.  The  clerk  of  the  circuit  court  has  certified  that  the  tran- 
script is  a  true  copy  of  tlie  record,  except  certain  portions  omitted  by 
direction  of  the  pliaintif)''s  counsel. 

On  May  31,  1892,  the  defendant  moved  to  dismiss  the  appeal,  upon 
these  two  grounds:  (1)  That  the  plaintiff  was  a  citizen  of  the  state  of 
Massachusetts,  of  which  the  defendant  also  was  a  citizen,  and  therefore 
the  circuit  court  had  no  jurisdiction  of  the  case,  and  this  court  had  no 
jurisdiction  of  the  appeal.  (2)  That  the  decree  appealed  from  was  made 
in  obedience  to  and  performance  of  the  mandate  of  the  supreme  court. 
After  notice  to  the  plaintiff,  this  motion  to  dismiss  was  set  down  to  be 
heard  on  June  30th.  At  the  hearing,  the  defendant  filed  another  motion 
to  dismiss  the  appeal,  assigning,  as  additional  grounds,  that  the  appeal 
was  not  from  the  decree  of  the  circuit  court,  but  from  a  part  only  of  that 
decree,  and  that  the  transcript  transmitted  to  this  court  was  a  copy  of 
but  a  part  of  the  record  below. 

The  first  ground  assigned  for  the  original  motion  to  dismiss  is  untena- 
ble, for  two  reasons:  Mmt.  The  question  of  the  jurisdiction  of  the  circuit 
court  has  been  heard  and  determined  by  the  supreme  court,  and  cannot 
be  reopened  in  this  case.  Clark  v.  KeUh,  106  U.  S.  464,  1  Sup.  Ct. 
Rep.  568.  Second.  If  the  question  of  the  jurisdiction  of  the  circuit  court 
were  still  open  to  dispute,  it  would  be  a  question  to  be  decided  on  ap- 
peal; and  if  the  circuit  court  had  no  jurisdiction,  that  would  be  no 
ground  for  dismissing  the  appeal  for  want  of  jurisdiction  in  this  court, 
but  would  require  a  reversal  of  the  judgment  below  for  want  of  jurisdic- 
tion in  the  court  which  rendered  it.    Canter  v.  Imurance  Co.,  2  Pet.  554; 
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Agfesforg  v.  (Monies,  9  Wall.  6ft7,  576;  RaOwcly  Oo.  v,  flfoan,  111  U.  S. 
a79,  4  Sup.  Ct.  Rep.  510;  WhitUnwre  v.  Bank,  134  U.  S.  627,  10  Sup. 
a.  Rep.  692.  , 

The  seeond  ground  of  the  original  motion  is  eqaidly  nntenabls.  The 
supreme  court,  after  deciding  that  the  circuit  court  had  jurisdiction,  and 
that  the  decree  of  that  court  dismissing  the  bill  must  be  reversed  because 
the  plaintiff  was  entitled  to  an  account,  and  to  payment  of  the  sum  there- 
upon found  to  be  due,  remanded  the  case  to  the  circuit  court  for  further 
proceedings.  The  supreme  court  in  no  way  passed  upon  the  amount  to 
be  found  due,  either  principal  or  interest,  but  left  that  to  be  determined 
in  the  court  below,  as  in  tbe  ordinary  case  of  granting  a  new  trial.  The 
last  decree  of  the  circuit  court  did  not  touch  any  matter  adjudged  by  the 
supreme  court  or  covered  by  its  tiiandate,  and  was  in  no  sense  a  mere 
execution  or  performance  of  the  judgment  and  mandate  of  th«  supreme 
court.  It  could  not,  therefore,  be  reviewed  by  writ  of  martdnmus  from  ■ 
that  court,  but  only  by  a  new  appeal.  Hincldey  v.  Morton,  103  U.  S. 
764.  The  decree  now  in  question  having  been  rendered  since  July  1. 
1891,  when  the  act  of  March  3,  1891,  c.  517,  took  full  effect,  and  not 
coming  within  the  special  provisions  of  section  5  of  that  act,  but  falling 
under  the  general  provision  of  section  6,  the  present  appeal  is  rightly 
taken  to  this  court.  26  St.  827,  828,  1115;  AklAih  v.  Kcff,  141  U.  S. 
661,  12  Sup.  Ct.  Rep.  118;  Bank  v.  Peters,  144  U.S.  570,  12  Sup.  Ct. 
Rep.  767. 

After  one  motion  to  dismiss  had  been  filed  and  set  do\frn  for  hearing, 
the  appellee  had  no  right  to  file  a  second  motion  to  dismiss,  without 
leave  of  the  court;  and  such  leave  should  not  be  granted  upon  formal 
grounds  only.  If  the  appael  is  wholly  insufficient  to  sustain  the  juris-, 
diction  of  this  cotirt,  the  court  may,  of  its  own  motion,  take  notice  of 
the  insufficiency  at  the  hearing  on  the  merits.  If  the  transcript  of  record 
is  imperfect,  the  appellee  might  have  suggested  a  diminution  of  the 
record,  and  asked  for  a  cerlwrari.  It  would  doubtless  have  been  more 
regulair  for  the  appellant  to  file  in  this  court  a  complete  trarrecript,  if 
not  of  the  whole  record  of  the  circuit  court,  yet  of  so  much  thereof,  at. 
least,  as  set  forth  the  entire  opinion  and  liiandate  of  the  supreme  court, 
and  all  the  subsequent  proceedings  in  the  court  below.  But  the  imper- 
fections of  the  transcript  in  this  respect  were  not  made  a  ground  of  the 
original  motion  to  dismiss;  nor  does  the  supplemental  motion  point  out 
what,  if  any,  of  the  omitted  parts  sire  material.  The  whole  opinion  of  the 
supreme  court  is  published  in  the  official  reports,  and  there  is  no  con- 
troversy as  to  its  scope.  A  copy  of  an  opinion  of  Colt,  J.,  filed  February 
24, 1891,'  (omitted  in  the  transcript,)  proceeding  upon  the  same  ground 

'The  opinion  referred  to  was  as  follows:  "In  view  of  the  nature  of  the  contract  be- 
tween the  plaintiff  and  defendant  corporations,  and  of  the  decision  of  tbe  supreme 
court  upon  appeal,  and  of  tbe  rules  of  law  Kovemlng  the  allowance  of  interest,  I  think 
it  would  be  inequitable  to  permit  the  plaintiff  to  recover  interest  upon  the  basis 
claimed.  Ism  of  opinion,  therefore,  that  the  plaintiff  Is  entitled  to  a  decree  for  t3(i,  124, 
with  interest  from  the  dale  of  the  mandate;  and  a  decree  may  be  drawn  accordingly. 
The  auprieme  court  baying  already  settled  the  question  of  jurisdiction,  I  think  the  de- 
fendant's motion  raising  the  same  question  improper,  and  I  shall  therefore  direct  that 
t&ls  motion  be  withdrawn  from  tbe  flies  of  th0  conrt. " 
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as  his  opinion  after  the  return  of  the  master's  report,  has  heen  supplied 
by  the  appellant  by  direction  of  this,  court;  and  the  appeal  is  firom  so 
much  of  the  final  decree  as  the  appellant  complains  of.  Under  these 
oircum8tah;;e8,  both  motions  to  dismiss  the  appeal  most  be  denied. 


Florida  Southern  R.  Co.  v.  Lorino. 

{OtreuU  Court  of  AppeaU,  Fifth  Oireutt.   June  20, 1881.) 
No.  SB. 

1.  Xncrmirr— Trrui  «o  Svpfokt— Posbbmioit. 

In  ejectment,  no  length  of  chain  of  title  by  deeds  whioh  does  not  reach  iMok  to  the 
sorereignty  of  the  soil,  and  which  fails  to  show  possessioh  by  one  of  the  grantoni, 
la  in  Itself  suIBoient  to  constitute  -prima  fnde  eridenoe  of  title  which  would  require 
defendant  In  possession  to  defend  his  possession;  and  the  payment  of  taxes  by 
plaintiff  on  the  land  conveyed  by  such  deeds  does  not,  as  a  matter  of  law,  show 
possession. 

t.  Bawi— FRoyiMOB  o*  Court  *xb  Jitrt— Gonstruotiom  ov  IiiSTRUMinT*. 

The  trial  Judge  should  construe  deeds  and  other  written  instruments  given  In  evt- 
denoe  in  ejectment,  and  instruct  the  jury  as  to  their  legal  effect,  and  as  to  how  far 
recitals  in  such  instruments  are  binding  upon  the  parties  and  privies  thereto;  but, 
if  such  recitals  can  be  used  at  all  against  strangers,  they  must  be  submitted  with 
proper  instructions  to  the  jury,  and  their  force  is  not  to  ba  weighed  by  the  judge 
simply  because  they  are  part  of  a  deed. 

&  Bake— EyiDBNOB  or  PosBEsaioN— Instrootioiis. 

Where,  in  ejectment,  the  land  sued  for  consists  of  two  blocks  in  a  populous  city, 
and  It  is  shown  that  many  persons  hold  possession  under  grant*  from  plaiBtUPs 
grantors,  as  such  evidence  tends  to  show  that  the  grantors  must  have  had  posses- 
sion, It  Is  error  in  the  trial  judge  to  withdraw  this  issue  of  fact  from  the  jury. 

4.  Sakb— AsvBrsb  Possbssiok— Ownbr'b  Ekowledoc. 

Under  the  Florida  stAtute,  relating  to  adverse  possession  by  one  claiming  title 
not  founded  upon  a  written  instrument  or  a  judgment,  the  question  of  such  posses- 
sion Is  not  affected  by  the  owaer's  ignorance  of  the  adverse  noldlng.  And  where  a 
r^lroad  laid  its  track  on  land  under  a  claim  of  right  more  than  seven  years  before 
the  beginning  of  a  suit  in  ejectment  for  such  land,  and  openly  used  the  track  for 
ttkb  daQy  passing  of  its  trains  without  the  consent  of  the  owners,  suoh  use  is  ad- 
verse, ana  the  company  has  acquired  the  permanent  right  to  continne  the  same. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Florida. 

Action  in  ejectment  by  Caleb  W.  Loring  against  the  Florida  Southern 
ttailroad  Company.  Verdict  and  judgment  for  plaintiff.  Defendant 
brings  error.     Reversed. 

John  Wurts,  for  plaintifif  in  error. 

H.  Biabee,  for  defendant  in  error. 

Before  McCorhick,  Circuit  Judge,  and  Locke  and  Biuunchi,  District 
Judges. 

McCoRMicK,  Circuit  Judge.  This  is  an  action  of  ejectment.  Decla- 
ration is  in  the  usual  form.  The  plea  is  not  guilty,  which  puts  in  issue 
the  title  to  the  land  in  controversy.  The  action  was  brought  by  defend- 
ant in  error  in  the  circuit  court  for  the  northern  district  of  Florida,  and 
trial  had  in  that  court,  January  6, 1892,  the  district  judge  Hon.  Charles 
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SwAYNE  presiding,  which  resulted  in  a  verdict  and  judgment  in  fever  of 
defendant  in  error.  The 'defendant  in  ejectment  sued  out  this  writ  of 
error,  and  has  filed  an  assigtiment  of  errors,  with  14  separate  specifica- 
tions. The  first  six  relate  to  the  action  of  the  trial  judge  in  the  admis^ 
sion  of  testimony  over  the  objection  of  plaintifif  in  error.  On  the  record 
as  brought  up  to  us,  it  does  not  appear  that  the  action  of  the  trial  judge 
was  erroneous  in  admitting  the  evidence.  The  other  eight  specifications 
of  error  relate  to  charges  given  and  to  requested  charges  refused.  We 
will  not  consider  them  separately.  They  may  be  easily  resolved  into 
two:  First,  that  the  judge  erred  in  instructing  the  jury  that  the  plain- 
tiff in  ejectment  had  by  the  evidence  made  out  a  prima  facie  case  of  title 
to  the  lots  in  controversy;  second,  that  the  defendant  in  ejectment  could 
not  defeat  the  plaintiffs  jyrima  facie  evidence  of  title  by  showing  it  had 
held  seven  years'  possession  of  the  premises,  unless  the  proof  satisfied 
the  jury  that  the  possession  had  been  so  held  with  the  knowledge  of  the 
plaintiff.  The  plaintifif  read  in  evidence  deeds  which  made  a  chain  of 
paper  title  back  for  many  years,  but  not  to  the  sovereignty  of  the  soil. 
The  only  proof  that  any  of  the  grantors  in  these  deeds  were  ever  in  pos- 
session of  the  premises  sued  for  was  certain  recitations  in  one  of  the 
deeds,  and  evidence  that  the  premises  were  a  part  of  what  was  known  as 
the  "Palatka  Tract;"  and  that  the  corporate  limits  of  the  town  of  Palatka 
were  the  boundaries  of  the  Palatka  grant,  which  grant  embraces  1,220 
acres,  more  or  less;  that  plaintiff  had  possession  of  the  deeds,  and  had 
paid  taxes.  No  length  of  chain  of  paper  title  which  does  not  reach  the 
sovereignty  of  the  soil  is  sufficient  of  itself  to  constitute  prima  facie  evi- 
dence of  title. 

There  must,  in  addition,  be  proof  that  satisfies  the  jury  that  at  least 
one  of  the  grantors  in  this  chain  of  deeds  had  been  in  possession  of  the 
premises,  where  the  chain  does  not  reach  back  to  the  sovereignty,  before 
the  defendant  in  possession  can  be  required  to  defend  his  possession.  It 
is  certainly  the  province  of  the  judge  to  construe  written  instruments 
given  in  evidence,  and  instruct  the  jury  as  to  their  legal  efifect,  and  as  to 
how  far  parties  and  privies  are  bound  by  the  recitals  in  deeds  or  other 
writings.  If  recitals  in  ancient  instruments  can  be  used  against  stran- 
gers, their  probative  force  is  not  to  be  weighed  by  the  judge  merely  be- 
cause they  are  a  part  of  a  deed,  but  must,  under  proper  instructions,  be 
submitted  to  the  jury.  The  mere  possession  of  deeds  and  the  payment 
of  taxes  do  not,  as  matter  of  law,  show  possession  of  the  land  conveyed. 
Dubois  V.  Holmes,  20  Fla.  834;  Tyl.  Ej.  541;  1  Phil.  Ev.  356,  and 
note  3. 

"Hie  land  sued  for  was  two  blocks  in  an  incorporated  town.  It  is 
urged  by  the  counsel  for  defendant  in  error  in  his  oral  argument  that 
the  town  is  a  populous  one,  with  many  persons  holding  possession  un- 
der grants  from  plaintifTs  grantors.  If  it  be  conceded  that  such  evidence 
tends  to  show  that  the  grantors  must  have  had  possession,  it  cannot 
withdraw  this  issue  of  fact  from  the  jury.  We  are  of  opinion  that  in 
withdrawing  this  issue  of  fact  from  the  jury  the  learned  trial  judge  erred. 
The  defendant  in  ejectment  proved  that  it  constructed  its  railroad  on  the 
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,  land  sjaed'for  more  thfm^6v«n  y^ajrs  betore  the  comiuencemeni  of  this  ac- 
tion, and  that  during  all  of  those  seven  years  4ts  said  railroad  has  been 
in  daily  operation  on  said  land;  and  this  was  all  the  proof  that  it  of- 
fered. The  plaintiif  then  gave  in  evidence  to  the  jury  an  ordinance  of 
the  city  of  Palatka  dated  March  13,  1880,  granting  to  the  Gainesville, 
Ocala  &  Charlotte  Harbor  Railroad  "  right  of  way  to  lay  down  and  estab- 
lish its  tracks,  switches,  and  turn-outs  upon  and  along  Main  street,  and 
to  operate  its- train  upon  the  same,  so  long  as  the  company  may  desire." 
He  also  offered  proof  tending  to  show  that  defendant  company  was  the 
same  company,  with  a  change  of  name.  That  Main  street  extended 
from  Second  street  on  a  course  north,  80  deg.  W.,  and  from  the  river  (St. 
John's)  out  to  Second  street  its  course  was  2  deg.  30  min.  further  north; 
that  the  street  is  70  feet  wide,  and  is  projected  on  the  map  to  the  city 
limits,  a  mile  or  more  from  the  river,  but  has  not  been  opened  or  de- 
fined on  the  ground  much  beyond  the  built-up  portion  of  the  town, 
which  does  not  extend  more  than  about  one  quarter  of  a  mile  from  the 
river;  that  the  land  in  question  is  within  the  city  limits,  and  about  three 
quarters  of  a  mile  from  the  populous  part  of  the  town.     The  railroad 

.„^tart8,from  the  St.  John's  river,  .at  the  foot  of  Main  street,  and  is  built 
in  a  westerly  direction,  and  its  track,  roadbed,  and  ditches  cross  the 
blocks  sued  for  throughout  the  whole  width  of  each,  and  irom  50  to  60 
feet  from  the  nearest  line  of  Main  street.  Measuring  from  the  outside 
edge  of  one  ditch  to  the  outside  edge  of  the  other  ditch,  lining  the  road- 
bed, it  occupies  a  width  of  24  feet.  In  this  state  of  the  proof  the  judge 
in  his  general  charge  used  this  language: 

"If  you  find  froni  the  testimony  that  that  railroad  was  laid  down  across 
the  plaintiff's  lots  under  a  claim  of  right,  and  that  the  plaintiff  knew  it  more 
than  seven  years  before  the  bringing  of  this  suit,  then  he  cannot  recover  in 
this  case.  If  they  did  not  go  there  under  a  claim  of  right,  and  if  the  plaintiff 
did  not  know  that  they  were  there  with  the  intention  of  remaining,  seven 
years  before  the  bringing  of  this  suit,  then  he  is  entitled  to  recover  a  verdict." 

And  refused  to  charge,  as  requested  by  the  defendant,  that — 
"If  you  find  from  the  evidence  that  the  defendant  In  the  year  1882,  or  more 
than  seven  years  before  the  beginning  of  this  suit,  under  a  claim  of  right,  laid 
its  track  on  the  land  in  question,  and,  from  the  time  of  laying  the  track  until 
the  beginning  of  the  suit,  visibly,  openly,  and  notoriously  used  theaaid  track 
for  the  dully  passing  und  repassing  of  its  trains  without  the  consent  of  the 
owners  of  tlie  land,  then  such  use  of  the  land  by  the  railway  company  has 
been  adverse  to  the  true  owner,  and  the  railway  company  has  acquired  the 
permanent  right  to  continue  such  use,  irrespective  of  the  question  of  title." 

Counsel  for  defendant  in  error  contends  that  the  railroad  only  claimed 
an  easement  over  the  land,  and  insists  that  such  easement  cannot  be 
acquired  against  the  true  owner,  unless  the  latter  has  knowledge  of  the 
claim,  and  acquiesces  in  it  for  the  requisite  period  of  time.  As  to  cer- 
tain easements,  such  as  lights,  authorities  can  be  found  in  the  English 
reports  for  this  contentipn  of  counsel.  But  it  will  be  found  that  the 
doctrine,  even  in  England,  is  restricted  in  its  application  to  su.;h  ease- 
ments as  inflict  no  immediate  and  palpable  injury  to  the  owner'.s  posse^ 
sion,  but,  as  to  rights  of  way  and  of  common,  the  doctrine  his  not 
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obtained.  Camfbdl  v.  WiUoti,  3  East,  301;  Dnnid  v.  NarOi,  11  East, 
374;  SmUh  v.  Doe,  6  E.  C,  L.  258.  In  Sargent  v.  Ballard,  9  Pick.  251, 
there  is  language  in  the  opinion  of  Judge  Putnam  that  appears  to  ex- 
tend the  doctrine  to  easements  generally,  but  the  question  of  knowledge 
of  the  owner  was  not  involved  in  that  case,  and  the  distinctions  were  evi- 
dently not  considered  by  him.  We  are,  however,  of  opinion  that  the 
statute  of  Florida  is  controlling  in  this  matter.     It  provides: 

"For  the  purpose  of  constituting  an  adverse  possession  by  a  person  claim- 
ing title  not  founded  upon  a  written  instrument,  judgment,  or  dt-cree,  land 
shall  be  deemed  to  have  been  possessed  and  occupied  in  the  following  cases 
only:  First,  where  it  has  been  protectfd  by  a  substantial  inclosure;  or,  sec- 
ond, where  it  has  been  usually  cultivated  or  improved." 

We  are  of  opinion  that  to  add  the  words,  "with  the  knowledge  of  the 
owner,"  would  be  an  amendment  of  the  statute.  That  whether  posses- 
sion is  open,  notorious,  continuous,  exclusive,  without  leave  or  favor 
from  the  owner  ot  the  fee, — in  other  words,  adverse  to  him, — is  a  question 
for  the  jury  to  decide  on  the  proof,  and  is  in  no  manner  affected  by  the 
owner's  ignorance  (if  he  was  ignorant)  of  the  adverse  holding;  and  that 
there  was  error  in  the  charge  given  in  this  case  on  this  point,  and  in  re- 
fusing to  give  the  requested  charge  indicated.  For  the  errors  herein 
noted  the  case  is  reversed,  and  remanded  to  the  circuit  court,  with  di- 
rection to  grant  the  defendant  in  ejectment  a  new  trial,  and  it  -is  so 
ordered. 


Eason  v.  East  Tennessee,  V.  &  G.  Ry.  C!p. 
(Circuit  Court  of  Appeals,  Fifth  Circuit.    June  18, 1883 
No.  24. 

Railboad  Companies— NEOLiOESCE—CniLn  on  Trace — Instructions. 

Id  an  action  by  a  mother  against  a  railroad  company,  under  Laws  Oa.  1S87,  p.  44, 
for  the  killing-  of  her  minor  child,  plaintiff's  evidence  was  that,  when  near  the 
troclc,  the  child  was  caught  up  by  a  slowly  moving  switching  train,  and  carried  a 
long  distance,  while  the  operators  of  the  train  looked  on  without  attempting  to 
render  assistance  or  to  stop,  which  might  easily  have  been  done.  Defendant's  evi- 
dence was  that  the  child  ran  upon  the  track  without  warning,  and  was  struck  be- 
fore the  train  could  be  stopped,  though  this  was  done  as  soon  as  possible.  These 
theories  were  pressed  by  the  respective  counsel,  and  the  law  applicable  thereto  ex- 
plained by  them.  The  court,  after  explaining  the  general  principles  of  law  as  to 
negligence  and  contributory  negligence,  stated  these  conflicting  theories  to  the 
jury,  and  said  that.  If  defendant's  view  of  the  case  were  true,  it  would  not  be  liable^ 
but,  on  plaintiff's  theory,  it  would  be  necessary  for  the  jury  to  beliove  that  knowl- 
edge of  the  boy's  perilous  position  was  brought  home  to  the  train  employes,  or 
that  the  warning  was  such  that  they  could  have  known  the  same,  and  could  have 
stopped  the  train,  and  saved  the  boy's  life,  in  which  case  the  company  would  be 
liable.  Held,  that  this  charge  was  sufficient,  and  it  was  not  error  to  refuse  charges 
requested  by  plaintiff,  stating  what  was  wanton  and  reckless  conduct,  and  that  the 
same  would  render  the  company  liable,  notwithstanding  prior  contributory  neg- 
ligence by  the  child  or  its  mother. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Georgia. 
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Action  by  Lula  Eason  against  the  East  Tennessee,  Virginia  &  Georgia 
Railway  (Company  for  the  killing  of  a  minor  chOd.  Verdict  and  judg- 
ment for  defendant.     Plaintiflf  brings  error.     Affirmed. 

Alex.  C.  King,  for  plaintiff  in  error. 

Albert  HoweU,  Jr.,  for  defendant  in  error. 

Before  Pardee  and  McCor»uck,  Circuit  Judges,  and  Locke,  District 
Judge. 

McCoRMicK,  Circuit  Judge.  This  was  an  action  to  recover  damages 
for  the  negligent  homicide  of  plaintiff's  minor  child,  under  the  Georgia 
statute  of  1887,  which  provides  that — 

"A  mother,  or,  if  no  mother,  a  father,  may  recover  for  the  homicide  of  a 
child,  minor  or  sui  juris,  upon  whom  she  or  be  is  dependent,  or  who  contrib- 
utes to  liis  or  her  support,  unless  said  child  leave  a  wife,  husband,  or  child." 
See  Laws  6a.  1887,  p.  44. 

The  plaintiff  proved  the  statutory  conditions  essential  to  maintain  the 
action,  such  as  contribution  to  support  and  partial  dependence,  about 
which  there  is  no  dispute.  The  case  went  to  trial  on  the  merits. 
Plaintiff's  evidence  tended  to  show  the  following: 

"The  deceased  child  was  eight  years  old.  His  mother,  the  plaintiff,  was  a 
laundress  in  Atlanta,  and  the  child,  besides  contributing  to  the  mother's 
support  by  assisting  in  that  business  at  home,  whs  sent  at  times  to  collect 
money.  On  the  day  of  his  killing  he  was  sent  to  aullect  money  on  Peachtree 
street,  in  Atlanta,  a  point  which  lay  beyond  defendant's  tracks.  There  was 
a  safe  passage  on  his  route  by  Magnolia  or  Foundry  streets,  under  defendant's 
tracks,  and  the  mother  had  (as  she  teatitied)  bidden  the  child  not  to  go  oo  the 
railroad  track.  On  said  day,  instead  of  going  directly  on  the  errand,  the 
child  went  on  the  high  embankment  of  defendant's  railroad  above  the  streets, 
which  passed  under  the  railroad,  and  played  there  with  other  children,  with 
whom  he  was  in  the  habit  of  playing  there.  The  child.was  playing  at  Mag- 
nolia street  trestle.  A  switch  engine  of  defendant,  pushing  in  front  three 
box  cars  and  pulling  behind  Ave  or  six  other  cars,  came  in  the  direction  of 
the  children,  running  at  a  speed  of  four  or  five  miles  an  hour.  Two  men 
stood  on  the  front  cars.  The  deceased  child  crossed  in  front  of  the  train, 
was  knocked  down,  and  caught  up  alive  by  the  break  beam  or  rod,  or  some 
of  the  projecting  iron  in  front  of  the  car.  He  was  caught  in  the  clothes,  and 
bis  body  lifted  and  suspended  above  the  track.  In  this  manner  be  was  car- 
ried, alive  and  screaming,  '  Oh,  Lordyl  Oh  Lordy! '  for  one  block,  or  tlie  dis- 
tance of  three  hundred  and  eighty  (380)  feet.  During  this  time  the  engineer 
and  crew  of  the  train  made  no  effort  to  stop  it.  The  train  ran  so  slowly  that 
a  person  could  readily  get  on  and  off  it,  and  it  could  have  been  stopped  at 
this  point  at  from  one  to  three  car  lengths,  or  from  34  to  102  feet.  The  com- 
panions of  the  child  ran  alongside  of  the  train,  screaming  all  the  way.  They 
shouted,  'Stop  that  train,  or  you  will  kill  a  boy,'  and,  'You  have  caught  a 
boy  under  that  car.'  One  of  the  crew,  standing  on  the  car,  looked  down  at 
the  children  and  laughed.  The  engineer  looked  out  at  them,  and  said, '  I 
don't  care;  some  of  them  ought  to  be  killed.'  Citizens  standing  across  an 
adjacent  street  heard  cries  of,  •  Oh,  Lordy!  Oh,  Lordy! '  and  other  cries.  After 
roUing  380  feet  to  Foundry  street  trestle,  the  boy's  clothes  and  hold  broke, 
he  fell  across  the  rail,  was  rolled  over,  mangled,  and  killed.  The  engine 
passed  over  his  body,  and  the  engineer  looked  down  and  uttered  an  oath. 

"The  defendant's  evidence  directly  contradicted  the  plaintiff's,  and  tended 
to  show  that  the  child  stepped  on  the  track  without  any  warning,  and  was 
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immediately  run  over  and  killed.  That  the  children  were  not  at  Magnolia 
but  at  Foundry  street  trestle.  That  there  were  no  cries  before  the  boy  was 
run  over,  but  after  he  wmb  killed  the  other  children  screamed  and  holloaed 
and  ran  off  tlie  embankment.  That  the  child  was  not  caught  up  and  carried, 
WHS  not  seen  on  the  track,  and  that,  if  there  had  been  cries  before  the  boy  was 
killed,  the  train  crew  would  have  heard  them.  That  the  place  was  no  cross- 
ing.  That  there  was  a  lookout  on  the  end  of  the  car  in  direction  of  tliecliilJ. 
Tliat  this  child  had  been  in  the  habit  of  picking  up  coal  on  the  tracks  at  this 
point,  and  hadionce  before  been  carried  to  its  inother  by  the  railroad  employes. 
Tlie  mother  was  in  the  habit  of  sending  him  there  for  the  purpose  of  gather- 
ing coal  and  chips.  That  the  engineer  did  not  use  the  language  attributed 
to  him.  That  the  train  was  stopped  as  soon  as  possible  after  striking  the 
child.  The  road  had  used  every  effort  to  keep  these  children,  including  this 
boy,  off  the  track  at  this  place.  That  the  day  before,  this  boy  got  on  the 
track  before  the  engine,  and  forced  it  to  stop  and  the  fireman  to  get  off  and 
run  him  off,  and,  as  soon  as  he  returned  to  the  engine,  the  boy  went  back, 
and  placed  his  sack  of  coal  on  the  track  before  the  engine." 

On  the  case  thus  presented,  the  trial  judge  charged  the  jury  as  fol- 
lows: 

"This  is  a  suit  brought  by  the  mother  of  a  child  to  recover  the  value  of  his 
life,  under  a  recent  act  of  tlie  legislature  of  Georgia.  In  order  for  the  mother 
to  recover  at  all  in  this  case,  it  would  be  necessary  to  show  that  the  child 
contributed  to  her  support,  and  that  she  was  substantially  dependent  upon 
such  child,  in  part,  for  support.  It  would  be  immaterial  it  the  proof  shows 
that  she  was  likewise  dependent  upon  her  own  lal)or  for  support.  The  in- 
-quiry  is,  you  perceive,— and  I  read  you  the  language  of  the  supreme  court  of 
this  state  construing  the  act  under  which  this  action  is  brought, — that  'the 
child  must  contribute  to  her  support,  and  the  proof  must  show  that  she  was 
substantially  dependent  upon' such  child,  in  part,  for  support.'  If  this  fact 
exists,  and  if  she  is  entitled  to  recover  at  all,  after  I  have  given  you  some 
principles  of  law  which  control  the  case,  she  is  entitled  to  recover  for  the  life 
of  the  child  without  any  deduction  therefrom  for  the  expenses  of  the  child 
through  life.  <  The  full  value  of  the  life  of  the  deceased,  as  shown  by  the 
evidence,  shall  be  held  to  be  the  full  value  of  the  life  of  the  deceased,  without 
any  deduction  of  the  necessary  expenses  of  the  deceased  had  ho  lived.'  Un- 
-der  the  law,  before  this  act,  there  was  a  deduction  made;  and  to  illustrate 
what  the  law  means  by  that;  when  a  wife,  for  instance,  recovered  for  the 
death  of  her  husband,  there  would  be  a  deduction,  after  ascertaining  what  he 
could  earn,  for  what  his  own  expenses  would  have  been.  This  law  changes 
that,  and  the  value  of  the  life  is  to  be  considered  without  that.  Of  course, 
whether  or  not  the  plaintiff  is  entitled  to  recover  at  all  depends  upon  what 
you  may  believe  from  tlie  facts  in  the  case,  after  the  court  has  given  you  cer- 
tain principles  of  law  to  control  you  in  your  deliberations.  The  jury,  in 
arriving  at  the  value  of  the  life  of  the  child,  if  you  get  to  that  point,  may 
consider,  if  you  desire  to  do  so,  and  it  is  for  you  to  determine,  some  tables 
which  have  been  offered  in  evidence, — mortality  tables  and  annuity  tables. 
It  is  for  you  to  say  from  the  evidence,  taking  it  altogether,  if  the  plaintiff  is 
«ntitled  to  recover  the  value  of  the  life  of  the  child, — of  this  boy, — and  you 
would  find  accordingly. 

"The  first  inquiry  of  the  jury  upon  the  question  of  liability  is  whether  or 
not  the  defendant  in  this  case,  by  its  servants  and  employes,  was  guilty  of 
negligence.  It  was  the  duty  of  the  defendant,  by  its  employes  in  charge  of 
this  train,  to  have  exercised  ordinary  care  and  diligence  in  the  management 
of  the  train  as  to  any  person  who  might  be  upon  the  track,  and  this  care  and 
diligence  would  be  considered  by  the  jury  in  reference  to  the  location  of  the 
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place.  Yon  will  consider  wbnt  tliey  wei-e  doing,  tlie  businesa  ia  wbicb  they 
were  «>gaged,  the  way  the  train  was  made  up,  the  question  of  a  lookout,  and 
observe  where  they  were  going,  and,  again,  in  that  vonnection,  wliether  or  not 
persona  were  in  the  liabit  of  passing  to  and  fro  across  the  track  away  from 
the  street  at  this  point,  and  see  whether  there  was  due  care  and  diligence  ex- 
ercised on  the  part  of  these  employes  in  reference  to  that  fact. 

"The  jury  would  ascertain,  in  the  tirst  place,  whether  or  oot  the  defendant, 
by  these  employes,  in  the  management  of  this  trains  was  guilty  of  any  negli- 
gence. If  they  were  not  guilt>'  of  any  negligence,  your  duties  would  end 
there,  and  you  would  And  for  the  defendant.  It  would  not  be  necessary  to  go- 
any  further  in  your  investigation  of  this  case.  If  you  should  believe,  from 
the  facts  in  this  case,  that  the  defendant,  through  its  employes,  was  guilty 
of  negligence  in  failing  to  exercise  ordinary  care  and  diligence  in  the  man- 
agement of  this  train,  still,  if  the  plaintiff,  by  the  exercise  of  ordinary  car» 
on  her  part,  could  have  avoided  this  accident  to  her  child,  she  would  nut  be 
entitled  to  recover,  although  you  might  brieve  the  defendant's  employes  were 
guilty  of  negligence.  That  you  may  fully  understiuid  it,  I  will  repeat  that, 
if  the  plaintiff,  by  the  exercise  of  ordinary  care  on  her  part  in  reference  to 
this  child,  could  have  avoided  the  accident  to  the  child,  though  the  defendant 
was  guilty  of  ne<?ligence,  she  would  not  be  entitled  to  recover.  The  conten- 
tion here  is  as  to  the  plaintiff  allowing  the  child  to  go  upon  the  track,  and  to 
be  upon  the  track.  In  that  connection  you  would  consider,  of  course,  what 
evidence  there  was,  and  what  these  children  said  as  to  this  boy  being  sent  upon 
a  particular  errand,  as  to  whether  that  was  dangerous  or  not;  whether  the 
facts  show  there  were  ways  to  pass  under  and  around  witliout  danger,  and 
the  other  evidence  as  to  the  deceased  and  these  other  children  being  fre- 
quently seen  upon  these  tracks  and  about  these  tracks,  and  whether  notice  had 
been  brought  home  to  the  mother  that  these  children  had  been  upon  the  track; 
what  evidence  there  was  upon  tliat  subject  you  should  consider  upon  the  ques- 
tion as  to  whether  she  herself  was  guilty  of  negligence. 

"As  to  the  negligence  of  the  child,  I  think  the  law  is  that  the  jury  must  be- 
lieve that  the  child  was  of  sufficient  age,  of  such  maturity  and  inlelligenoe,  as 
to  know  the  danger  of  crossing  a  railroad  track  in  front  of  a  moving  train. 
Was  the  child  of  sufHcient  age  and  maturity,  mentally,  to  know  tlie  danger  in 
which  it  placed  itself  in  going  in  front  of  a  moving  train?  That  is  for  the 
jury  to  determine.  Unless  it  had,  the  law  would  not  charge  it  with  any  neg- 
ligence at  all.  If  he  had  sufflcipnt  age  and  intelligence  to  know  the  danger 
there  would  be,  and  the  risk  in  going  where  it  did,  the  negligence  of  the  child 
would  be  considered,  and  if  it,  by  the  exercise  of  ordinary  care,  could  have 
avoided  the  accident,  the  mother  here  would  not  be  entitled  to  recover,  even 
if  you  And  the  defendant's  employes  guilty  of  negligence.  However,  there  are 
two  versions  to  this  case,  which  seem  to  the  court  to  control  it,  and  as  to 
what  you  may  believe  in  reference  to  that,  I  have  just  given  you  the  principles 
of  law  in  charge,  which  I  have  stated  as  general  principles  of  law  and  applica- 
ble to  this  case.  It  is  said  on  the  part  of  the  defendant  that  this  accident  oc- 
curred at  one  place,  and  on  the  part  of  the  plaintiff  at  another,  and  considera- 
ble evidence  has  been  introduced  pro  and  con  upon  that  subject.  Now,  if  you 
believe  that  the  child  walked  or  ran  in  front  of  this  moving  train,  tliere  being 
a  proper  lookout  on  the  train,  without  notice  to  the  defendant's  employes  that 
he  intended  to  do  so,  and  was  knocked  and  immediately  run  over  and  killed 
before  the  train  could  be  stopped,  the  plaintiff  would  not  be  entitled  to  re- 
cover. Now,  see,  gentlemen,  in  the  tirst  place,  whether  that  is  true  of  the 
case  as  advanced  here  by  the  defendant,  and  by  the  witnesses  presented  by  it 
to  sustain  that  view  of  the  case.  If  you  believe  that  to  be  true,  if  you  be- 
lieve the  child  walked  or  ran  in  front  of  this  moving  train,— there  being  a 
lookout  on  the  train  to  notice  iu  front  of  it, — without  notice  to  tbedefead- 
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ant's  employes  that  he  intended  so  to  do,  and  be  was  knocked  down  and 
immediately  run  over  and  killed  before  the  train  could  b^  stopped,  the  plain- 
tiff would  not  be  entitled  to  recover.  There  would  be  no  evidence  what- 
ever from  whicti  you  could  say  tliere  was  negligence,  and  the  court  would  not 
be  willing,  if  those  were  the  only  facts  in  the  case,  to  sustain  a  verdict  in 
favor  of  the  plaintiff,  and  the  jury  would  not  be  authorized  to  raturn  one  if 
they  believed  these  facts  to  he  true. 

"If,  on  the  other  hand,  this  child  was  knocked  down  and  caught  up  in  some 
way  and  whs  carried  for  some  distance,  as  contended  here,  then  the  question 
would  be  this:  Did  these  employes  know,  or  did  they  have  such  warning  as, 
if  they  had  given  heed  to  the  same,  and  exercised  ordinary  care,  they  would 
have  known,  the  perilous  condition  of  the  boy,  and  could  they,  by  the  exercise 
of  due  care,  in  view  of  such  knowledge  or  warning,  have  stopped  the  train 
and  saved  the  boy's  life?  If  so,  the  defendant  would  be  liable.  I  repeat, 
gentlemen,  did  the  defendant's  employes  know,  or  did  they  have  such  warn- 
ings as,  if  they  bad  given  heed  to  the  same,  and  exej^ised  ordinary  care,  they 
would  have  known,  the  perilous  condition  of  the  boy  T  Then,  if  by  the  exercise 
of  due  care,  in  view  of  such  warning  or  knowledge,  they  could  have  stopped 
the  train  and  saved  the  boy's  life,  the  defendant  would  be  liable.  These  are 
the  two  contentions  in  this  case,  and  it  is  for  you  to  determine  by  the  evidence 
if  one  or  the  other  is  true.  There  is  no  evidence  that  the  thing  occurred  in 
any  other  way.  Counsel  have  argued  the  facts  at  length,  an'd  the  whole  mat- 
ter has  been  presented  for  your  consideration.  I  shall  not  undertake  to  go 
into  a  discussion  of  the  evidence  at  this  late  hour,  because  you  have  had  it 
thoroughly  and  fully  discussed  before  you.  Which  view  of  the  case  is  true? 
The  defendant's  view  of  the  case,  as  I  understand  it,  would  come  within  the 
principles  of  law  I  have  given  you, — the  defendant  would  not  be  liable.  In 
the  plaintiff's  view  of  the  case,  it  would  be  liable.  In  the  plaintiff's  view  of 
the  case,  it  wouM  be  necessary  for  you  to  believe  that  knowledge  was  brought 
home  to  these  employes,  or  the  warning  was  such  they  could  have  known  the 
condition  of  the  t>oy,  and  could  then  have  stopped  the  train  and  saved  his 
life.  If  that  is  true,  the  plaintiff  would  be  entitled  to  recover,  and  ought  to 
be  entitled  to  recover  in  law  anywhere,, of  course." 

There  was  a  verdict  for  the  defendant.  The  following  assignment  of 
errors  shows  the  requested  charges  refused  by  the  court: 

"(I)  The  court  erred  in  refusing  to  charge  the  following  written  request 
of  plaintiff,  presented  in  proper  time  and  manner:  'The  negligence  of  the 
child,  (if  you  And  he  was  capable  of  legal  negligence,  under  the  instruction 
already  given,)  or  the  negligence  of  his  mother,  if  you  find  she  was  negligent,  is 
no  excuse  for  the  defendant,  if  the  agents  and  employes  in  charge  of  this  train 
could  have  prevented  the  killing  of  this  child  after  they  knew,  or  should  have 
known,  its  perilous  position.  Such  killing  the  law  would  denominate  as  reck- 
less, willful,  or  wanton,  and  no  degree  of  negligence  by  the  child  or  its  mother 
would  excuse  the  defendant  in  this  event.'  The  refusal  to  give  this  request 
in  charge  was  error,  because  the  same  was  legal  and  appropriate,  and  was 
nowhere  covered  by  the  court  in  its  general  charge. 

"(2)  The  court  erred  in  refusing  to  charge  the  following  written  i-equest 
of  the  plaintiff,  presented  in  proper  time  and  manner,  to  wit:  •  The  fact  that 
the  deceased  child  was  trespassing  on  defendant's  tracks  did  not  render  it 
lawful  to  kill  him  if  such  killing  could  have  t>een  avoided  by  using  ordinary 
care.  If  this  child  was  caught  by  defendant's  car,  and  was  unable  to  extricate 
himself,  and  the  employes  in  charge  of  the  train  knew,  or  should  have  known, 
by  using  ordinary  diligence,  Of  the  child's  perilous  position,  and  have  stopped 
the  train,  and  yet  recklessly  or  willfully  or  wantonly  carried  the  child  without 
stopping  or  attempting  to  stop  until  he  was  killed,  the  defendant  would  be 
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liable.'  The  refusal  to  give  this  request  in  charge  was  error,  because  the 
same  was  legal  and  appropriate,  and  was  nowhere  covered  by  the  court  in  its 
general  charge. 

"(3)  The  court  erred  in  refusing  to  charge  the  following  written  request 
•of  pinintiff,  presented  in  proper  time  and  manner,  to  wit:  <  If  this  cliild  was 
caught  on  the  end  of  a  car,  and  was  carried  a  considerable  distancOvand  then 
run  over,  and  the  train  could  have  been  stopped  and  his  life  saved,  the  rail- 
road is  liable,  notwitlistandins  the  mother  may  have  been  guilty  of  gross 
negligence  in  sending  the  child  on  the  track.'  The  refusal  to  give  this  re- 
quest in  charge  was  error,  because  the  same  was  legal  and  appropriate,  and 
was  nowhere  covered  by  the  court  in  its  general  charge. 

"(4)  The  court  erred  in  refusing  to  charge  the  following  written  request 
■of  plaintiff,  presented  in  proper  time  and  manner,  to  wit:  •  Tlie  fact  that  the 
mother  sent  this  child  to  Peachtree  street  to  collect  money  is  not  negligence 
if  the  child  was  not  instructed  to  go  on  this  railroad,  and  if  the  child  could 
have  reached  Peach  tree  ^reet  by  not  passing  over  the  tracks.'  The  refusal 
to  give  this  request  in  charge  was  error,  because  the  same  was  legal  and  ap- 
propriate, and  nowhere  covered  by  the  court  in  its  general  charge." 

The  fourth  error  assigned  is  not  mentioned  in  the  brief  of  counsel  for 
the  plaintiff  in  error,  and  will  be  considered  as  waived.  The  other  three 
■errors  assigned  resolve  themselves  into  this:  that  the  trial  judge  should 
have  added  to  the  last  paragraph  of  his  charge  as  quoted  above: 

"That  if  the  negligence  of  the  defendant  was  wanton  and  willful,  and  the 
■child's  life  could  have  been  saved  by  the  employes  in  charge  of  the  train,  after 
its  perilous  position  was  known,  (or,  under  the  circumstances,  should  have 
been  known,  by  said  employes,)  the  negligence  of  the  child  In  going  upon  the 
■track,  or  of  his  mother  in  allowing  him  to  tie  there,  would  not  relieve  the  de- 
fendant." 

It  is  evident  from  the  record  that  the  general  charge  was  oral,  and  not 
reduced  to  writing,  (in  longhand,)  until  after  the  trial.  The  verdict  was 
returned  November  27,  1891,  and  there  is  in  the  record,  immediately 
following  the  charge,  this  memorandum  signed  by  the  judge,  and  dated 
December  2,  1891:  "The  foregoing  charge  is  approved  as  correct,"  The 
trial  had  protracted  that  day's  session  of  the  court  to  a  late  hour.  The 
counsel  for  the  respective  parties  had  discussed  the  evidence  thoroughly 
and  fully.  They  bad  doubtless,  as  the  manner  of  counsel  in  such  casea 
warrants  us  in  assuming,  stated  in  the  strongest  light  possible,  under 
the  sanction  of  adjudged  cases,  their  view  of  the  law  as  applicable  to 
their  respective  contentions  as  to  the  facts  proved  by  the  evidence  that 
had  been  given  the  jury.  The  plaintiff's  counsel  had  just  concluded 
his  summing  up  of  fact  and  law  to  the  jury,  and  the  judge  then  pro- 
ceeded to  instruct  the  jury  orally.  He  must  give  such  instructions,  and 
only  such,  as  are  applicable  to  the  evidence  admitted.  What,  therefore, 
is  more  natural  and  proper  than  that  he  should  take  up  the  case  as  the 
parties  themselves  had  presented  it  to  the  jury,  and,  by  way  of  preface 
and  explanation  to  the  single  ipsue  to  which  the  trial  had  reduced  it, 
give  the  jury  the  received  doctrines  as  to  negligence,  primary  and  oon- 
tributory?  It  is  not  contended  that  the  charge,  so  far  as  it  goes,  is^tft 
■sound,  the  only  contention  being  that  it  does  not  go  far  enough,  iqitf' 
more  distinctly  instruct  the  jury  that  the  doctrine  of  conlributory^ 
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gence,  as  stated  in  the  charge,  is  not  applicable,  if  the  proof  satisfies  them 
that  the  killing  occurred  as  plaintiff  contends.  Keeping  in  mind  the 
time  and  circumstances  of  its  delivery,  we  are  satisfied  that  the  charge 
of  the  court  is  not  subject  to  the  criticism  the  plaintiff  levels  at  it.  After 
covering  the  whole  case,  as  it  was  doubtless  presented  in  the  pleadings, 
("only  the  petition  of  plaintiff  is  sent  up,)  and  in  the  evitlence,  and  in 
the  exhaustive  argument  of  counsel,  the  judge,  in  conclusion,  tells  the 
jury: 

"These  are  the  two  contentions  in  the  case,  and  it  is  for  you  to  detenBiae 
by  the  evidence  if  the  one  or  tlie  other  is  true.  There  is  no  evidence  that  tke 
thing  occurred  in  any  other  way.  *  *  •  Which  view  of  the  case  is  true* 
The  defendant's  vi«w  of  the  case,  as  I  understand  it,  would  come  witi^in  tth* 
principles  of  law  I  have  given  you, — the  defendant  would  not  be  liable.  Ix 
the  plaintiff's  view  of  the  case  it  would  be  necessary  for  you  to  beliere  t&iK 
knowledge  was  brought  home  to  these  employes,  or  the  warning  was  svea 
that  they  could  have  known  the  condition  of  the  boy.  and  could  tbe*  ka-«e- 
stopped  the  train  and  saved  tiis  life.  If  that  is  true,  plaintiff  wooU  beek- 
titled  to  recover." 

We  are  of  opinion  that  on  the  point  complained  of  the  chxr«e  «^ 
dear  and  full,  and  to  have  repeated  the  instruction  in  the  terrca  cc  ■:a^ 
requested  charges  would  have  given  it  undue  emphasis.  We 
fore  of  opinion  that  the  judgment  of  the  circuit  court  should  be 
and  it  is  so  ordered. 


The  LePage  C!o.  v.  Rossia  Cement  Co. 


(Circuit  Court  of  AppeaU,  First  Circuit.    September  ta.  afc. 
No.  17. 

1.    ASSIONMBNT  OT  RiOBT  TO  UsE  OP  NaMS — IXFRINOEMEKT  BT   A»3F»i.«. 

One  LePage,  having  originated  and  sold  extensively  tAraw^iicr  -ii*  'T^\'■^ 
States  an  article  styled  "LePage's  Glue,"  organized  a  cut  it  mat.  "ii  -r^ir.a  !«• 
transferred  the  assets  and  good  will  of  the  business.  Heoaacniun  «r;^7«  tn  ■rut 
corporation  for  some  time,  after  which  he  sold  all  his  stock,  toii  —ur^a.  -.-u^r^f.-.Ti. 
Subsequently  he  manufactured  individually  a  simllarartide.'nj-i  ttnttui  im-<,  it 
made  by  LePage,"  and  thereafter  formed  a  new  corpor*a*>.  'Titf  L-e^j^R  Com- 
pany," which  sold  the  article  as  "Glue  Made  by  The  VePafi 
that  this  was  a  violation  of  the  right  acquired  by  the  ori^ai 
use  of  the  name  "  LePage  "  In  conaeotion  with  glues. 
8.  Same— Fkaudclent  Intrst. 

Where  such  infringement  is  clear,  proof  of  actual  trmtt'fwc  : 
sary. 

3.  Same— Patknted  PKErAHATioN. 

The  rights  of  the  original  corporaUou  were  not  afcrtai  By l>»  fct  tfcat.  a.'v.- 
retiring  therefrom,  LePage  obtMDflMkfNltent  on  an  a»^it  ■f^ww— t  »▼»•  zr.^ 
origiualglue,  and  that  the  patent^flj^  w.  St.  |4MI;«a^iHiartB*  to  be  stacup^ 
on  each  package  of  the  patciite^^^^^ 

4.  Sa.ME  — ASSKiNSIENT — EsTdlll.l 

The  LePage  Coni„„iiv.  by  Tawi««f  a»  iiUlrt.  and  a-.o-r-j,-. 
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attornay :  "Tbe  Rnsaift  Cement  Company  are  not  dUpoeed  tdflia  a  new  bill  afainat 
your  client's  use  of  the  name  '  LePage  Cfompany,'  as  loni;  as  they  keep  themselves 
strictly  within  present  lines.  I  have  advised  the  Russia  Company  (hat  the  use  of 
that  name  is  a  violation  of  their  rights  aa  heretofore  defined  by  the  decisions  of  the 
court,  bnt  they  thlnlc  that,  in  view  of  those  decisions  and  tbe  publicity  which  has 
been  given  to  them,  tlie  use  of  their  name,  in  the  present  manner.  Is  not  likely  to  do 
them  barm  enough  in  the  lon^  run  to  make  it  worth  while  to  bring  another  suit. " 
Held,  that  this  did  not  constitute  an  estoppel,  and  in  an  action  at  law  could  have 
no  effect  upon  the  question  of  damages. 

6.    SaMI— PLEADIJia. 

The  declaration  alleged  that  defendant,  "since  the  1st  of  November,  18S8,  know- 
ingly, willfully,  and  fraudulently  offered  for  sale,  and  is  now  selling,  glue  in  pack- 
ages, "etc.  ficM  that,  as  there  was  no  cwitinuaruio  with  itetercnce  to  the  mat- 
ter of  selling,  only  one  actual  sale  could  be  proved  under  the  common-law  rule, 
which  has  not  been  changed  by  the  Massacbusetts  statutes  relating  to  pleadings. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of  Mas- 
sacbusetts. 

Action  by  the  Russia  Cement  Company  against  The  LePage  Company 
to  recover  damages  for  the  wrongful  use  of  the  name  "LePag©"  in  con- 
nection with  glues  roanuftictured  by  defendant.  The  court  ruled  that 
defendant's  use  of  the  name  was  a  violation  of  plaintiffs  rights,  and  that 
the  only  question  for  the  jury  was  the  amount  of  the  damages.  A  ver- 
dict was  returned  for  $8,000,  and  judgment  entered  thereon.  Defendant 
brings  error.     Reversed. 

S.  Henry  Hooper,  (^Eugene  P.  Carver  and  WiUiam  C.  CoysweU,  of  coun- 
sel,) for  plaintiff  in  error. 
I     Charles  H.  Drew  and  Payson  E.  Tucker,  for  defendant  in  error. 

'     Before  Gray,  Circuit  Justice,  and  Colt  and  Putnam,  Circuit  Judges. 

I 

I  Putnam,  Circuit  Judge.  The  court  below  instructed  the  jury.,  as  a 
matter  of  law,  that  the  words,  "Manufactured  by  The  LePage  Com- 
pany," on  defendant's  packages,  were  infringements.  If  it  vms  proper 
to  instruct  the  jury  to  return  a  verdict  for  the  plaintiff,  it  is  unimpor- 
tant whether  the  court  expressed  itself  in  that  form  or  in  the  form  which 
was  actually  used.  We  are  of  the  opinion  that  the  court  correctly  in- 
structed the  jury  on  this  topic;  and  this,  of  course,  renders  unimportant 
all  the  other  exceptions  of  the  defendant  below,  unless  so  far  as  they 
may  touch  the  question  of  damages. 

The  essential  facts  are  the  same  as  stated  succinctly  in  Ceittent  Co.  v. 
LePage,  147  Mass.  206,  17  N.  E.  Rep.  304,  (decided  June  10,  1888,) 
except  the  last  step,  which  was  taken  subsequently  to  that  case.  Wil- 
liam M.  LePage  established  at  Gloucester  the  business  of  manufactur- 
ing and  selling  various  kinds  of  glues,  which  he  put  on  the  market  in 
connection  with  his  own  name,  "LePage;"  and  the  same  became  known 
to  the  trade  and  public  as  "LePage's  Glues,"  having  been  extensively 
advertised  and  sold  as  such  at  home  and  abroad.  In  1880,  LePage 
and  his  associate  formed  a  partnership  under  the  style  of  Russia  Cement 
Company.  In  1882  the  partnership  was  incorporated  as  the  plaintiff 
below,  and  the  assets  and  good  will  of  its  business,  including  the  trade- 
marks, were  transferred  to  this  corporation ;  and  I^ePage  took  an  active 
part  in  the  business  of  the  partnership  during  its  existence,  became  treas- 
urer of  the  corporation  on  its  organization,  held  that  office  until  the  au- 
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tumn  of  1883,  and  continued  active  in  the  concern  until  February.,  1886, 
when  be  sold  all  bis  stock,  and  severed  his  relations  thereto. 

It  is  to  be  noted,  therefore,  that  the  plaintiff  below  has  a  threefold 
right:  First.  Whatever  trade-marks  were  owned  by  LePage,  or  the 
partnership  known  as  Russia  Cement  Company.  Second.  The  good  will 
which  accompanied  the  trade-marks  and  the  business,  both  by  express 
contract  and  by  implication  of  law.  Menendez  v.  Holt,  128  U.  S.  514,  9 
Sup.  Ct.  Rep.  143.  Third.  The  fundamental  right  which  every  manu- 
facturer and  trader  has  at  common  law,  and  independently  of  all  questions 
of  trade-marks  or  good  will,  to  be  protected  against  those  who  offer  to 
the  public  products  or  merchandise  simulated  as  his.  Latorence  McumPg 
Co.  V.  Tennmee  Manufg  Co.,  138  U.  S.  537,  11  Sup.  Ct  Rep.  396; 
Chemical  Co.  v.  Meyer,  139  U.  S.  540,  547,  11  Sup.  Ct.  Rep.  625. 

It  is  equitable  that  a  manufacturer  or  dealer,  who  has  given  reputa- 
tion to  any  article,  should  have  the  privilege  of  realizing  the  fruits  of 
his  labors  by  transmitting  his  business  and  establishment,  with  the  rep- 
utation which  has  attached  to  them,  on  his  decease  to  his  legatees  or  ex- 
ecutors, or  during  his  lifetime  to  purchasers ;  and  it  is  also  in  accord- 
ance with  the  principles  of  .law,  and  with  justice  to  the  community,  that 
any  trade-mark,  including  a  surname,  may  be  sold  with  the  business  or 
the  establishmeut  to  which  it  is  incident ;  because,  while  it  may  be  that 
individual  efforts  give  them  their  value  at  the  outset,  yet,  afterwards, 
this  is  ordinarily  made  permanent  as  a  part  of  the  entire  organization, 
or  as  appurtenant  to  the  locality  in  which  the  business  is  established, 
and  thenceforward  depends  less  on  the  individual  efforts  of  the  origi- 
nator than  on  the  combined  result  of  all  which  he  created.  Kidd  v. 
Johngon,  100  U.  S.  617;  Chemical  Co.  v.  Meyer,  139  U.  S.  540,  548,  11 
Sup.  Ct.  Rep.  625;  Hoxie  v.  Chaney,  143  Mass.  592, 10  N.  E.  Rep.  713; 
Cement  Co.  v.  LePage,  147  Mass.  206,  17  N.  E.  Rep.  304. 

Chadwick  v.  Covell,  151  Mass.  190,  23  N.  E.  Rep.  1068,  is  properly 
distinguished  in  Chemical  Co.  v.  Meyer.  Trade-marks,  good  will,  or 
rights  to  use  the  names  of  individuals,  become,  when  sold,  the  property 
of  the  person  to  whom  transferred,  and  do  not  fhereafterwards  rest  on 
mere  contract;  and,  without  any  specification  in  the  instrument  of  trans- 
fer, and  merely  as  inherent  to  the  essential  rights  of  property,  they  must, 
with  all  their  incidents,  be  protected  by  the  courts  in  the  hands  of  the 
transferee  against  all  assaults  and  artifices.  In  Cement  Co.  v.  LePage, 
ubi  supra,  the  supreme  judicial  court  of  Massachusetts  said  (page  211, 
147  Mass.,  and  page  306,  17  N.  E.  Rep.)  that  it  did  not  decide  that  Ijc- 
Page  might  not  use  the  words  "Liquid  Glue, "or  other  appropriate  words, 
to  describe  his  product,  or  to  state  in  that  connection  that  he  was  him- 
self the  manufacturer.  We  have  no  occasion  to  deal  with  the  long  line 
of  authorities,  commencing  with  Croft  v.  Day,  7  Beav.  84,  and  HoUoway 
v.  HoUoway,  13  Beav.  209,  and  ending  with  Chetnical  Co.  v.  Meyer,  ubi 
«upra,  touching  the  ordinary  inherent  right  of  every  person  to  the  honest 
use  of  his  own  surname.  These  do  not  apply  when  the  original  right 
has  been  voluntarily  parted  with,  as  in  tlie  case  at  bar,  nor  have  they 
been  extended  to  corporations  which  have  appropriated  surnames  for 
use  in  connection  with  proprietary  articles;  while  they  uphold  with  a 
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firm  hand  the  fundamental  doctrines  of  honesty  and  good  faith  as  ap- 
plied to  this  branch  of  the  law,  and  have  been  vigilant  in  searching  out 
and  punishing  evasions  and  artifices,  even  in  connection  with  this  primi- 
tive right.  Neither  are  we  embarrassed  by  Furnace  Co.  v.  Le  Barron, 
127  Mass.  115.  The  opinion  in  tliat  case  was  aimed  at  a  mere  question 
of  fact,  that  is,  whether  the  letters  and  numbers  used  on  certain  parts  of 
stoves  were  any  part  of  the  trade-mark  in  question.  The  court  held,  as 
a  matter  of  fact,  that  they  were  not.  The  court  also  ruled  that,  if  in 
some  instances  purchasers  from  the  vendees  of  the  alleged  infringer  were 
deceived  as  to  the  origin  of  the  goods,  he  was  not  responsible,  using, 
however,  the  following  language: 

"But,  as  be  publishes  to  the  world  the  fact  that  he  is  the  manufacturer  of 
what  he  sells,  and  does  not  attach  to  his  goods  any  label  or  mark  apt  to  de- 
ceive subsequent  purchasers  from  his  vendees  as  to  the  origin  of  the  goods, 
he  cannot  be  regarded  as  infringing  on  the  rights  of  the  plaintiff." 

The  case  at  bar  will  be  found  to  turn  on  the  facts  that  the  label  or 
mark  used  in  this  case,  so  far  from  being  inapt  to  deceive  subsequent 
purchasers,  necessarily  tended,  under  the  circumstances,  to  mislead  the 
public,  including  subsequent  purchasers,  and  also  that  persons  of  or- 
dinary intelligence,  honestly  considering  the  natural  results,  must  have 
foreseen  that  they  would  so  mislead.  It  is,. however,  the  law  that  the 
fact  that  the  immediate  vendees  of  one  who  infringes  are  themselves  not 
deceive<l  is  ordinarily  of  no  consequence;  and  the  offense  is  none  the 
less  because  the  original  vendors  and  vendees  may  all  be  parties  to  the 
fraud.  Wotherspoon  v.  Currif,  L.  R.  5  H.  L.  508,  517,  cited  and  ap- 
proved in  Laivrence  Manufg  Co.  v.  Tennessee  Manuf'g  Co.,  IBS  U.  S.  537, 
11  Sup.  Ct.  Rep,  396. 

Also  we  may  lay  aside  the  hypothetical  case  of  the  pursuit  by  Le- 
Page  in  Gloucester  of  the  local  manufacture  of  and  traffic  in  glue,  deal- 
ing with  only  the  neighborhood,  under  such  circumstances  that  no  pre- 
sumption of  fraud  or  injury  could  arise.  There  being  no  express  stip- 
ulation to  the  contrary,  it  is  possible  there  was  nothing  in  the  case,  at 
bar,  as  matters  stood  when  LePage  retired  IVom  the  plaintiff  corpora- 
tion, which  would  have  shut  him  out  from  a  local  traffic  as  above  sup- 
posed. This  proposition  was  discussed  in  Hoxie  v.  Chiiner/,  143  Mass. 
592,  597,  10  N.  E.  Rep.  713,  and  the  retiring  partner  was  permitted  to 
continue  the  business  in  his  own  behalf;  but  he  was  subjected,  how- 
ever, to  certain  conditions  which  will  be  referred  to  itgain  in  another 
connection.  While  permitting  this,  the  court  (page  596,  143  Mass., 
and  page  716,  10  N.  E.  Rep.)  distinguished  certain  difficulties  which 
might  arise  under  a  supposed  state  of  facts  which  exist  in  the  case  at 
bar;  among  others,  such  as  might  occur  when  the  business  was  not  local 
in  its  character,  but  extended  over  a  considerable  region  or  line  of  travel. 

The  products  of  the  Russia  Cement  Company  are  sold  to  customers 
and  subcustomers  throughout  the  United  States,  to  more  than  $60,000 
annually,  and  necessarily,  on  account  of  their  very  peculiar  character, 
go  into  the  iiands,  first  and  last,  of  many  hundreds  of  thousands  of 
persons,  nearly  all  ignorant  of  the  circumstances  connected  with  their 
origin,  except  what  is  suggested  by  the  word  "LePage."    This  was  theJ 
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condition  of  things  in  existence,  or  contemplated,  when  LePage  sur- 
rendered his  interest  in  the  Russia  Cement  Company,  and  therefore 
must  be  taken  into  consideration  by  the  court  in  determining  the  rights 
of  the  parties.  On  the  other  hand,  the  products  of  The  IjcPage  Com- 
pany, of  the  same  general  character,  have  also  been  scattered  in  the  same 
way  to  the  extent  of  over  $50,000  annually  to  innumerable  persons,  who 
were  necessarily  likewise  ignorant  of  their  true  origin. 

The  difference  is  between  dealing  with  a  local  community  understand- 
ing all  the  circumstances,  and  dealing  with  the  great  public,  scattered 
throughout  the  United  States,  with  no  opportunities  of  information,  ex- 
cept what  is  communicated  to  them  by  the  word  "LePage"  in  combi- 
nation with  the  word  "glue." 

Neither  is  the  question  in  this  case  merely  one  of  simulating  arbitrary 
indications  of  the  origin  of  merchandise,  frequent  in  trade-marks.  It 
does  not  appear  that  either  the  shape  of  the  packages,  the  color  of  the 
labels,  or  the  peculiar  adornments  put  upon  them,  or  any  arbitrary  des- 
ignations, form  essential  parts  of  what  was  left  behind  him  by  I^Page 
when  he  withdrew  from  the  plaintiff  corporation,  or  of  what  was  trans- 
ferred to  it  by  the  partnership;  and  as  to  all  these  the  Russia  Cement 
Company,  so  far  as  the  case  shows,  reserves  the  right  to  modify  and 
change  as  the  tastes  of  the  public,  or  the  supposed  attractiveness  of  its 
packages,  may  from  time  to  time  require.  The  essential  thing  is  its 
right  to  inform  the  public  that  it  is  in  the  exclusive  possession  of  all 
the  advantages  coming  to  it  as  the  legitimate  successor  of  the  original 
formulator  of  "LePage's  Glue,"  and  is  alone  entitled  to  put  on  the  mar- 
ket that  product,  supposed  to  be  composed  or  manufactured  with  spe- 
cial skill,  and  known  to  come  from  the  original  and  long-established 
concern. 

Bearing  in  mind  the  peculiar  circumstances  to  which  we  have  re- 
ferred, especially  the  fact  that  both  parties  are  dealing  with  the  public 
in  the  manner  explained,  we  hold  that  for  this  case  there  is  no  essential 
difference  between  the  words  "  LePage's  Glue"  and  the  words  "Glue  made 
by  LePage,"  or  "  Glue  made  by  The  LePage  Company."  It  would  be 
mere  self-stultification  for  this  court  to  assume  not  to  see,  what  every 
practical  person  of  intelligence  must  see,  that. for  the  innumerable  persons 
dealing  with  this  class  of  merchandise,  or  with  such  merchandise  as  the 
Day  and  Martin  Blacking,  covered  by  Crofl  v.  Day,  vhi  supra,  the  words 
"LePage's  Glue,"  and  "Glue  Manufactured  by  LePage,"  or  the  words 
"Day  and  Martin's  Blacking,"  and  "Blacking  Manufactured  by  Day 
and  Martin,"  mean,  or  soon  come  to  mean,  one  and  the  same  thing,  and 
that  both  will  inevitably  be  soon  styled  alike  in  the  market. 

Independently  of  the  particular  principles  of  the  law  of  trade-marks,  it 
is  the  duty  of  the  courts  to  protect  the  good  will  which  the  plaintiff  below 
acquired  from  LePage,  and  its  rights  against  merchandise  adapted  by 
him  to  supplant  its  own.  This  duty  is  also  aside  from  all  questions  of 
artifice  or  fraud  actually  intended,  though  there  may  have  been  suffi- 
cient to  have  justified  the  court  in  advising  a  verdict  for  the  plaintiff  be- 
low on  this  ground  also. 
v.5lK.no.l4 — BO 
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The  LePage  Company  claims  that,  masmuch  as  it  owns  a  patent 
issued  to  LePage,  it  is  its  privilege  and  duty,  under  Rev.  St.  §  4900, 
to  stamp  on  its  products  the  names  of  the  patentee  and  of  Tlie  IjoPage 
Company,  his  assignee.  Inasmuch  as  this  patent  was  applied  for  after 
the  rights  of  the  Russia  Cement  Company  accrued  by  the  voluntary  ac- 
tion of  LePage,  it  is  at  once  apparent  that  those  rights  cannot  be  af- 
fected b}'  any  condition  of  law  relating  to  a  patent  also  voluntarily  ac- 
quired by  IvcPage  himself,  even  if  the  statute  required  the  patentee's 
name.  Moreover,  the  method  of  stating  that  the  article  is  patented  was 
such  as  to  aggravate  the  offense  of  The  LePage  Company,  instead  of  ex- 
cusing it.  The  label  on  one  of  the  bottles  submitted  in  proof  contains 
the  following:  The  face  of  William  N.  IjcPage,  a  facsimile  of  his  sig- 
nature, and  the  words,  "Wm.  N.  I^ePage  is  the  original  inventor  of  pre- 
served liquid  fish  glue,"  etc.;  and  at  the  close  follows:  "Improved  pro- 
cess, pat.  Oct.  26,  1886."  Perhaps,  except  for  the  alleged  artifices  of 
JjcPage  and  The  licPage  Company,  which,  if  truly  stated,  may  have 
brought  about  a  detriment  to  the  Russia  Cement  Company,  now  irre- 
mediable except  by  entirely  refraining  from  the  word  "LePage"  in  any 
form  in  connection  with  glue  sold  by  him  or  The  LePage  Company,  a 
limited  use  by  the  defendant  below  might  be  permissible  under  certain 
circumstances.  In  Hoxie  v.  Chaney,  143  Mass.  592,  597,  10  N.  E.  Rep. 
713,  the  court  permitted  Hoxie,  notwithstanding  his  unlawful  use  of  the 
trade-marks  belonging  to  Chaney,  to  continue  his  own  name  for  certain 
purposes  under  conditions  stated;  but  a  safer  rule  was  insisted  on  in 
Tlinmpgcm.  v.  Montgomery,  41  Ch.  Div.  35,  affirmed  in  Montgomery  v.  JTionip- 
»bn,  [1891]  App.  Cas.  217,  cited  and  approved  by  the  supreme  court  in 
Lawrence  Manufg  Co.  v.  Tennessee  Manufg  Co.,  138  U.  S.  537,  550,  11 
Sup.  Ct.  Rep.  396,  as  follows:  Joule  &  Sons  had  long  brewed  ale  in 
the  town  of  Stone,  in  England,  and  their  ale  had  become  known  as 
"Stone  ale."  The  infringer  established  a  brewery  at  Stone,  for  the 
fraudulent  purpose  of  putting  on  the  market  his  ale  as  that  of  the  older 
brewers.  The  infringer  offered  to  submit  to  nn  injunction,  provided  the 
qualification  was  added:  "So  as  to  induce  the  belief  that  the  ale  sold 
by  the  defendant  is  the  ale  of  the  plaintiffs."  This  qualification  was  re- 
fused, and  the  refusal  was  sustained  by  the  court  of  appeal,  and  also  by 
the  house  of  lords.  It  is  not  necessary,  however,  to  decide  this  propo- 
sition; and  we  only  state  it  in  order  that  it  may  not  be  inferred,  from 
the  omission  to  do  so,  that  we  intend  to  give  countenance  to  any  artifices 
whatsoever  which  will  prevent  the  full  restoration  to  the  Russia  Cement 
Company  of  its  original  rights,  unimpaired  and  unprejudiced. 

The  plaintiff  in  error  bubmits  that,  in  order  to  maintain  this  suit,  it 
is  necessary  to  show  that  it  knew  of  the  existence  of  a  trade-mark,  that 
it  intended  to  palm  off  its  goods  as  those  of  the  Russia  Cement  Company, 
and  that  the  public  was  deceived  thereby.  This  might  be  true,  if  the 
only  case  shown  by  the  proofs  was  that  of  an  actual  purpose  to  mislead 
the  public,  to  the  injury  of  the  Russia  Cement  Company;  but,  as  we 
place  the  case  on  the  proposition  that,  under  the  circumstances,  the  use 
of  the  words  "Manufactured  by  The  LePage  Company,"  in  connection 
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with  the  word  "glue,"  is  necessarily  a  wrongful  injury  to  the  Russia 
Cement  Company,  which  ought  to  have  been  foreseen  by  LePage  and 
The  LePage  Company,  we  have  not  deemed  it  necessary  to  go  into  the 
controverted  question  of  fictual  fraudulent  intent  or  artifice,  or  to  weigh 
the  evidence  ou  that  point.  Positive  proof  of  fraudulent  intent  is  not 
required  where  the  proof  of  infringement  is  clear,  as  the  liability  of  the 
infringer  arises  from  the  fact  that  he  is  enabled  to  sell  a  simulated  article 
as  and  for  the  one  which  is  genuine.  McLmn  v.  Fleming,  96  U.  S.  245, 
253;  Johnston  v.  Oir  Emng,  7  App.  Caa.  219,  232;  Browne  on  Trade- 
Marks,  (2d  Ed.)  §  508. 

The  record  shows  that,  subsequently  to  the  state  of  facts  shown  in 
Cement  Co.  v.  LePage,  147  Mass.  206,  17  N.  £.  Rep.  304,  a  corpwa* 
tion  was  formed  in  January,  1887,  being  the  defendant  below,  taking 
first  the  name  of  LePage's  Liquid  Glue  &  Cement  Company.  The  orig- 
inal corporators  were  William  N.  LePage,  his  wife,  and  his  counsel. 
The  stock  was  taken  by  Mrs.  LePage,  except  one  share  by  her  husband, 
and  four  by  the  counsel.  October  20,  1886,  LePage  took  out  a  patent 
for  an  alleged  improvement  in  the  process  of  making  fish  glue,  which 
was  transferred  to  The  LePage  Company  on  its  organization;  and  also, 
at  the  same  time,  there  were  transferred  to  the  same  corporation  the  bus- 
iness and  plant  nominally  of  Mrs.  LePage,  in  whose  name  was  com- 
menced the  manufacture  and  sale  of  fish  glues  in  the  summer  of  1886, 
soon  after  LePage  sold  out  his  interest  in  the  Russia  Cement  Company. 
From  the  time  of  its  organization  The  LePage  Company  carried  on, 
among  other  things,  the  business  of  manufacturing  and  selling  fish  glues, 
claiming  to  use  LePage's  patented  process;  and  he  (William  N.  LePage) 
continued  at  all  times  to  be  an  ofScer  in  the  corporation,  and  active  in 
its  management,  and  his  wife  to  be  the  principal  stockholder. 

It  is  not  apparently  maintained  with  positiveness  that  The  LePage 
Company  stands  any  better  in  this  case  than  would  have  stood  William 
N.  LePage  himself.  Aside  from  the  fact,  which  a  jury  might  well  find 
from  the  proofs  in  this  case,  that  The  LePage  Company  and  the  use  of 
his  wife's  name  were  a  mere  cover  for  William  N.  LePage,  and  as  to 
which  we,  of  course,  do  not  decide,  it  is  certain  that,  under  the  circum- 
stances, the  court  might  well  instruct  the  jury  peremptorily  that  The  Le- 
Page Company,  by  accepting  the  assignment  of  the  patent  from  I^Page, 
and  by  permitting  him  to  control  its  business,  has  barred  itself  from  de- 
nying that  it  is  proceeding  under  his  authority  and  as  his  successor. 
Therefore  it  can  have  no  greater  righta  than  LePage  himself,  and,  so  far 
as  this  case  is  concerned,  stands  exactly  in  his  shoes. 

Although  the  following  citations  relate  to  questions  less  broad  than 
those  at  bar,  yet  they  state  very  forcibly  some  of  the  underlying  prin- 
ciples. In  Sdm  v.  Provezende,  L.  B.  1  Ch.  App.  192, 196,  the  lord  chan- 
cellor, Lord  Cbakworth,  said: 

"I  do  not  consider  the  actual  pbyslcal  resemblance  of  the  two  marks  to  be 
the  sole  question  for  consideration.  If  the  goods  of  a  manufacturer  have,  from 
the  mark  or  device  be  baa  used,  become  known  in  tbe  market  by  a  particular 
name,  I  think  tbat  the  adoption  by  a  rival  trader  of  any  mark  which  will  cauae 
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hia  goo-Js  to  bear  the  same  name  in  the  market  may  be  as  much  a  violatiota  of 
the  Tights  of  tliat  rival  as  the  actual  copy  of  his<levice." 

A  leading  case  in  England  is  that  which  commences  as  Orr  Emng  & 
Co.  V.  Johnston  &  Co.,  IB  Ch.  Div.  434,  and  closes  with  Johnston  v.  Orr 
Ewing,  ubi  supra. 

In  the  court  of  appeal  numerous  opinions  were  read,  which  were 
summarized  in  the  reporter's  notes  as  follows: 

"If  the  goods  of  a  trader  have  acquired  in  the  market  a  name  derived  from 
a  part  of  the  trade-mark  which  he  athxes  to  them,  a  rival  trader  is  not  enti- 
tled tu  use  a  ticket  wliich  is  likely  to  lead  to  the  application  of  the  same  name 
to  his  goods,  even  though  that  name  is  not  the  only  name  by  wliich  the  goods 
of  the  Urst  trader  have  been  known.  Or  though  it  has  been  always  used  in 
conjunction  with  some  other  words." 

This  was  substantially  affirmed  in  the  house  of  lords,  where  the  lord 
chancellor,  Lord  Selbouxe,  said,  (pages  225,  226:) 

"But,  although  the  mere  appearance  of  these  two  tickets  could  not  lead 
any  one  to  mistake  one  of  them  for  the  other,  it  might  easily  happen  that 
they  might  both  be  taken  by  natives  of  Aden  or  of  India,  unable  to  read  and 
understand  the  English  language,  aa  equally  symbolical  of  the  plaintiffs' 
goods.  To  such  persons,  or  at  least  to  many  of  them,  even  if  they  took  no- 
tice of  the  differences  between  the  two  labels,  it  might  probably  appear  that 
these  were  only  differences  of  ornamentation,  posture,  and  other  accessories, 
leaving  the  distinctive  and  characteristic  symbol  substantially  unchanged." 

Lord  Watson  said,  (pages  231,  232:) 

"The  reproduction  of  a  prominent  part  of  another  merchant's  trade-mark 
upon  a  new  ticket  does  not  per  se  establish  that  the  latter  was  prepared  by 
its  owner  with  a  view  to  deceive,  by  himself  selling,  or  by  enabling  others  to 
sell,  bis  goods  as  the  manufacture  of  that  other  merchant.  But  no  man, 
however  honest  his  personal  intentions,  has  a  right  to  adopt  and  use  so  much 
of  his  rival's  established  trade-mark  as  will  enable  any  dishonest  trader,  into 
whose  hands  his  own  goods  may  come,  to  sell  them  as  the  goods  of  bis  rival." 

The  plaintiff  in  error  claims  that  the  letter  from  the  attorney  of  the 
Russia  Cement  Company,  of  October  31,  1888,  is  an  estoppel,  or,  at 
least,  should  have  some  weight  on  the  question  of  damages;*  but  it 
shows  only  a  desire  to  avoid  unnecessary  litigation,  and,  so  far  from 
waiving  any  rights,  insists  upon  them.  Apparently  counsel  wrote  un- 
der an  expectation  of  results  as  to  which  they  have  heen  disappointed; 
but,  however  that  may  be,  the  letter  was  given  for  no  consideration,  it 
cannot  be  shown  that  Tiie  LePage  Company  was  misled  by  it,  and  it 
certainly  contained  a  caution.  It  is  possible  that  such  a  letter,  coupled 
with  evidence  of  laches,  might  have  some  effect  on  an  accounting  in 
equity;  but  in  a  suit  at  law  it  has  none  whatever.     In  Chemical  Go.  v. 

>  Tho  letter  is  as  follows :  **  Mt  Dear  Sir  :  The  Russia  Cement  Companv  are  not  dis- 
posed to  file  a  new  bill  atrainst  your  client's  use  of  the  name  '  LePage  Company,'  as 
Jong  as  they  keep  themselves  strictly  within  their  present  lines.  I  have  advised  the 
Russia  Company  that  tho  use  of  that  name  is  a  violation  of  their  rights  as  heretofore 
defined  by  the  aecisions  of  the  court,  but  they  think  that,  in  view  of  those  decisions 
and  the  publicity  which  has  been  given  to  them,  the  use  of  their  name,  In  the  present 
Bkanner,  is  not  likelv  to  do  them  barm  enough  in  the  long  run  to  make  it  worth  wbil« 
to  bring  another  suit. " 
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Meytr,  vJnmpra,  a  very  compromising  letter  Was  held  not  to  operate  as 
un  estoppel. 

We  deem  it  necessary  to  consider  only  one  of  the  exceptions  as  to  the 
rule  of  damages,  because  our  conclusion  with  reference  to  that  super- 
sedes all  the  otherB.  The  declaration  alleges  as  follows:  "Since  the  1st 
day  of  November,  1888,  knowingly,  willfully,  and  fraudulently  offered 
for  sale,  and  is  now  selling,  glue  in  packages,"  etc.  There  is  no  emxiinu- 
ando  with  reference  to  the  matter  of  selling;  so  that,  according  to  the 
common  law,  the  plaintifif  below  could  properly  prove  only  one  actual 
sale  as  an  independent  basis  of  damages.  The  defendant  insisted  at  all 
necessary  points  on  the  enforcement  of  this  rule,  and  exceptions  were 
carefully  taken  and  allowed;  so  that  this  court,  however  much  it  may 
regret  it,  is  compelled  to  meet  this  issue.  There  is  no  doubt  that  at 
common  law  the  position  of  the  defendant  would  be  correct  on  this 
point,  and  the  Massachusetts  statutes  relating  to  pleading  have  not 
changed  this  rule.  Walk.  Pat.  (2d  Ed.)  §  435;  Eastman  v.  Bodfiah,  1 
Story,  680;  KendaU  v.  Brick  Co.,  126  Mass.  532.  In  the  face  of  this 
objecti<m,  the  plaintiff  proved  at  the  trial,  by  the  defendant's  treasurer, 
sales  of  infringing  goods,  between  November  1,  1888,  and  November 
30,  1889,  amounting  to  $56,318.24.  It  cannot  be  doubted  that  this 
was  a  substantial  element  in  determining  the  verdict. 

This  relieves  us  from  considering  whether  or  not,  in  view  of  the  fact 
that  the  plaintiff  below  persisted  in  proving  transactions  in  various  parts 
of  the  United  States,  he  can  now  daim  that  his  suit  was  based  on  any 
portion  of  the  statute  of  Massachusetts  which  goes  beyond  the  common 
law,  if  there  be  such,  or  whether  at  common  law  the  allegation  in  the 
declaration  that  defendant  "offered  for  sale,"  which  was  accompanied 
with  a  proper  continuando,  would  form  an  independent  basis  for  dam- 
ages, or  whether  either  the  statutes  of  Massachusetts  or  these  of  the 
United  States,  relating  to  this  topic,  recognize  a  rule  that  any  use  of  an 
infringing  trade-mark  short  of  actual  sales  can  be  made  the  basis  of  a 
suit  at  law.  Judgment  reversed,  with  costs,  and  case  remanded  to  the 
circuit  court,  with  directions  to  enter  judgment  for  the  plaintiff  below 
Car  nominal  damages  and  costs  of  that  court,  if  plaintiff  below  so  elects; 
otherwise  to  set  aside  the  verdict,  and  take  further  proceedings  not  in- 
consistent with  the  opinion  of  this  court. 


The  City  of  Macon. 

Bedodin  Steam  Nav.  C!o.,  Limited,  v.  The  Cmr  of  Macon  et  al. 

{Circuit  Court  <tf  Appeals,  Fifth  CireuiU    June  23, 1892.) 

No.  85. 

1  CoLtisios — Steamebs— OvEHTAKrso  Vessei,--Savax}iah  River. 

The  large  steamship  Nedjed  left  her  berth  at  Savannah,  on  the  sonth  side  of  tha 
Savannah  river,  with  the  assistance  of  a  lug,  and  started  down  the  river.  It  wail 
flood  tide.  She  drew  19}^  feet,  had  a  list  to  starboard,  was  "smelling  the  bottom. " 
and  steered  badly.   In  pulling  from  the  wharf  she  took  an  angle  across  the  chan. 
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nel.  nie  tag  wm  «t  onoe  ohanged  to  her  starboard  bow,  bnt  before  abe  ooald  be 
straightened  In  the  channel  thelarge  steamer  Macon,  then  800  or  400  yards  astern, 
signaled  that  she  would  pass  to  poru  The  Nedjed  replied  with  three  blasts,  which 
were  mistaken  by  the  officers  ol  the  Haoon  for  two  blasts,  signifying,  "  All  right; 
come  ahead,  "—and  her  engines  were  pat  full  speed  ahead.  The  officers  of  the  Ned- 
jed waved  their  bats,  and  called  to  the  Hacon  that  she  must  keep  astern,  but  their 
signals  were  not  understood.  When  about  100  feet  away,  "a  little  to  the  north  and 
a  little  astern, "  the  officers  of  the  Macon  noticed  the  Nedjed  sheer  to  port,  and 
stopped  their  engines,  and  put  their  helm  hard  astarboard,  but  did  not  reverse, 
thinking  there  was  still  room  to  pass;  but,  seeing  her  still  continue  to  sheer,  they 
then  reversed  at  full  speed,  but  too  late  to  avoid  collision.  The  river  here  is  nar- 
row, and  the  speed  of  the  Macon  exceeded  that  prescribed  by  the  ordinances  of 
Savannah.  Held  that,  as  the  Nedjed  was  liable  to  sudden  sheers  under  the  cir- 
cumstances, she  was  not  responsible,  and  that  the  Macon  was  solely  in  fault,  be- 
cause of  her  excessive  speed  and  disregard  of  the  rule  that  an  overtaking  vessel 
must  keep  out  of  the  way.  47  Fed.  Rep.  919,  reversed. 
&  Samb. 

The  Nedjed  bad  a  right  to  act  on  the  exigency  of  the  tide  and  her  own  draft, 
which  madia  it  Imperative  on  her  to  reach  Tybee  Knoll  at  high  water.  In  order  to 
pass  to  sea  on  that  tide,  and  was  not  bound  to  remain  at  her  berUi,  or  to  anchor  or 
remoor,  until  the  Macon  passed. 

Appeal  from  the  United  States  District  Court  for  the  Soathem  Dis- 
trict of  Georgia. 

In  Admiralty.  Libel  by  the  Bedouin  Steam  Navigation  Company, 
limited,  against  the  steamship  City  of  Macon,  (the  New  England  &  Sa- 
vannah Steamship  Company,  claimant,)  for  collision  with  the  steamship 
Nedjed.  The  district  court  held  that  the  Nedjed  alone  was  in  fault, 
and  dismissed  the  libel.  47  Fed.  Rep.  919.  Her  owner  appeals.  Be- 
versed. 

Wm.  R,  LeaMn  and  WdUer  O.  OharUon,  for  appellant. 

Alex.  R.  LatoUm,  for  appellee. 

Before  Pardek  and  McCormick,  Circoit  Judges,  and  Locks,  District 
Judge. 

McCoRHiCE,  Circuit  Judge.  On  the  18th  of  October,  1890,  about 
9:10  A.  M.,  the  steamship  Nedjed  started  on  her  voyage  to  Liverpool, 
Eng. ,  from  her  dock  at  or  near  the  Gordon  wharf  in  the  city  of  Savan- 
nah. She  bad  on  board  a  duly-licensed  pilot.  She  had  ahead  of  her 
a  steam  tug,  to  aid  her  in  getting  out  into  the  stream  of  the  Savannah 
river,  and  in  her  passage  down  its  channel.  She  had  a  full  cargo,  and 
was  drawing  19  feet  6  inches.  About  the  same  time  that  the  Nedjed 
left  her  dock,  the  City  of  Macon  left  her  slip  at  the  Central  Bailroad 
wharf,  about  a  mile  higher  up  the  river,  and  started  on  her  voyage  to 
Boston.  A  few  minutes  thereafter,  (the  exact  number  cannot  be  de- 
termined from  the  proof,)  the  City  of  Macon  attempted  to  pass  the  Ned- 
jed, and  the  ships  collided,  causing  the  Nedjed  serious  injury,  and  dam- 
age to  herself  and  cargo.  The  appellant,  the  owner  of  the  Nedjed,  ex- 
hibited its  libel  against  the  City  of  Macon  in  the  district  court  for  the 
southern  district  of  Georgia,  charging  that  the  collision  resulted  from 
the  fault  of  the  City  of  Macon,  and  without  fault  on  the  part  of  the  Ned- 
jed, and  alleging  and  praying  judgment  for  damages  to  a  very  large 
amount.  The  owner  of  the  Macon  put  in  its  claim,  in  due  time,  and 
stipulation  to  pay  the  decree  in  the  usual  form,  and  in  the  sum  of  $160,- 
000,  and,  defending  the  libel,  alleged  that  the  Macon  was  not  at  fiiult, 
but  that  the  collision  was  caused  by  the  fault  of  the  Nedjed.     A  vast 
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volume  of  pr66f  was  taken,  and  the  case  came  to  trial  in  said  district 
court,  and  on  the  19th  of  October,  1891,  the  judge  had  filed  in  the 
cslerk's  office  his  written  decision,  announcing  that  the  libel  should  be 
dismissed  at  the  cost  of  the  libelant.  And  on  the  21st  of  November  a 
decree  was  p^ed,  in  a(icordance  with  said  decision,  from  which  the  li- 
belant appealed.  I 
The  errors  assigned  are: 

"(1)  That  the  said  court  erred  In  deciding  that  the  said  Bedouin  Steam 
NavigHtion  Company,  Limited,  was  not  entitled  to  recover  against  thesaid 
steatueliip  City  ot  Macon,  her  titckle,  etc.,  and  the  said  New  England  and  Sa- 
yaanab  steamship  Company,  claimant.  (2)  That  the  said  court  erred  in  dis- 
missing the  libel  filed  by  the  said  Bedouin  Steam  Navigation  Company,  Lim- 
ited, in  said  cause." 

There  can  be  no  contention  ae  to  the  law  and  regulations  for  navigating 
ships  in  the  circumstances  attending  these  two  ships  immediately  before 
the  collision.  "Every  steam  vessel,  when  approaching  another  vessel  so 
as  to  involve  risk  of  collision,  shall  slacken  her  speed,  or,  if  necessary, 
stop  and  reverse.  Every  vessel  overtaking  any  other  vessel  shall  keep 
outof  the  way  of  the lastrmentioned  vessel," — Rule821,  22,  §  4233,  Rev. 
St., — which  is  thus  stated  in  the  later  act  of  1886:  "Notwithstanding 
anything  contained  in  any  preceding  article,  every  ship,  whether  a  sail- 
ing ship  or  a  steamship,  overtaking  another,  shall  keep  out  of  the  way 
of  the  overtaken  ship."  Act  March  3,  1885.  "When  steamers  are 
running  in  the  same  direction,  and  the  pilot  of  the  steamer  which  is 
astern  shall  desire  to  pass  on  the  right  or  starboard  hand  of  the  steamer 
ahead,  he  shall  give  one  short  blast  of  the  steam  whistle  as  a  signal  of 
such  desire  and  intention,  and  shall  put  his  helm  to  port;  and  the  pilot 
of  the  steamer  ahead  shall  answer  by  the  same  signal,  or,  if  he  prefer 
to  keep  on  his  course,  be  shall  give  two  short  and  distinct  blasts  of  the 
steam  whistle,  and  the  boat  wishing  to  pass  must  govern  herself  accord- 
ingly, but  the  boat  ahead  shall  in  no  case  attempt  to  cross  her  bow,  or 
crowd  upon  her  course.  When  steamers  are  navigating  in  a  crowded 
channel,  or  in  the  vicinity  of  wharves,  they  must  be  mn  and  managed 
with  great  caution."  Rule  of  Sup.  Inspectors,  p.  55.  "  In  narrow  chan- 
nels every  steamship  shall,  when  it  is  safe  and  practicable,  keep  to  thkt 
side  of  the  fair  way  or  mid-channel  which  lies  on  the  starboard  side  of 
such  ship."    Act  March  3,  1885,  (23  St.  at  Large,  p.  442.) 

The  respective  pilots  of  these  ships  were  well  acquainted  with  the 
terms  and  force  of  these  navigation  laws,  which  all  reported  cases  in- 
volving these  questions  strongly  emphasize.  The  only  question,  there- 
fore, to  be  settled  is,  how  were  these  undisputed  rules  observed  in  this 
case?  The  district  judge  in  effect  found  that  they  were  fully  observed 
by  the  City  of  Macon,  and  that  she  was  not  at  fault.  On  appeal  in  ad- 
miralty, the  court  will  not  reverse  the  decision  of  the  district  judge,  on 
a  question  of  fact,  depending  on  conflicting  evidence,  unless  it  dearly 
appears  to  be  against  the  weight  of  evidence.  The  Parthian,  48  Fed. 
Rep.  664;  Leoy  v.  The  MelviUe,  37  Fed.  Rep.  272;  Quimaraia'  Appeal, 
28  Fed.  Rep.  628.     In  this  case  it  does  clearly  appear  to  us  that  the 
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decision  of  the  district  judge  on  the  disputed  questions  of  fact  is  against 
the  weight  of  tlie  evidence.  Indeed,  it  appears  to  us  that  there  is  very 
little  substantial  conflict  of  testimony  in  the  case.  There  is  some  ap- 
parent conflict,  but  it  is  almost  wholly  either  the  difference  between 
positive  and  negative  testimony,  such  as  "I  heard,"  and  "I  did  not  hear," 
or  it  relates  to  the  mere  matter  of  opinion  as  to  the  depth,  width,  and 
course  of  the  channel  at  different  points,  and  as  to  the  speed  of  the  Gty 
of  Macon,  all  of  which  can  be  ascertained  with  reasonable  certainty  from 
other  undisputed  evidence  in  the  case.  The  vessels  were  both  largo 
ships.  The  Nedjed  was  320  feet  in  length,  and  40  or  45  feet  beam. 
She  was  then  drawing  19  feet  6  inches  alt.  The  City  of  Macon  was 
only  a  few  feet  shorter,  her  beam  being  40  feet,  and  she  was  then  draw- 
ing 18  feet  and  1  inch  aft.  Judging  from  their  own  testimony,  and 
from  all  the  other  evidence  in  the  case,  the  officers  in  charge  of  these 
boats  were  men  of  skill  and  character.  Their  testimony  appears  to  be 
entitled  to  full  credit;  and  the  weight  of  their  testiuiony  is  to  be  deter- 
mined by  a  comparison  of  their  respective  situations  at  the  time  of  the 
collision,  and  by  a  comparison  of  what  they  affirm,  with  other  estab- 
lished facts  and  credible  testimony. 

Before  starting,  the  Nedjed  was  at  her  berth  at  the  wharf,  on  the  right 
bank  of  the  river,  with  her  bow  down  the  stream.  The  tug  first  pulled 
on  her  port,  to  draw  her  into  the  stream,  and  away  from  the  wharf. 
As  soon  as  she  was  sufficiently  clear  of  the  piers  for  her  propeller  to  re- 
volve, her  engines  were  started  slow  ahead,  with  her  helm  hard  aport, 
and  the  tug  was  carried  over  to  the  starboard  bow.  The  tide  was  flood, 
about  two  thirds  full,  an  hour  and  a  half  or  two  hours  before  high  water. 
The  current  acted  to  force  her  bow  to  port,  or  to  resist  her  responding 
to  her  helm,  and  the  force  of  the  tug  to  bring  her  bow  to  starboard,  and 
straighten  her  in  the  channel.  She  had  a  list  to  starboard.  She  was 
smelling  the  bottom,  and  steering  badly.  In  pulling  out  from  the  wharf, 
she  took  an  angle  across  the  channel,  a  point  or  two  towards  the  north 
shore,  and  bad  not  succeeded  in  getting  properly  straightened  in  the 
channel,  when  the  City  of  Mticon,  then  300  or  400  yards  astern,  (her 
captain  says  "1,100  feet,  or  such  a  matter,")  signaled  with  two  sharp 
blasts  of  her  whistle,  which  both  parties  understood  to  mean,  "I  am  go- 
ing to  pass  to  your  port."  The  pilot  in  charge  of  the  Nedjed  ordered 
her  captain  to  give  three  blasts  of  her  whistle  in  reply.  This  Capt. 
Newey  himelf  immediately  did;  but  for  some  reason  Capt.  I>ewis, 
who  was  acting  pilot  as  well  as  captain  of  the  Macon,  mistook  this  reply 
for  two  distinct  blasts  of  the  whistle,  signifying,  "All  right;  coine  ahead." 
The  pilot  in  charge  of  the  Nedjed,  observing  that  the  City  of  Macon  was 
still  coming  on,  waved  his  bat,  and  shouted,  "You  must  keep  astern 
until  I  get  around  the  bend,"  which,  appearing  not  to  have  been  under- 
stood by  the  officer  of  the  Macon,  was  repeated  by  the  captain  of  the 
Nedjed,  "The  pilot  says  you  must  keep  astern  until  we  get  around  the 
bend."  The  ships  were  then  very  near  together.  The  pilot  and  cap- 
tain of  the  Nedjed  were  only  al)out  250  feet  from  the  captain  of  the 
Macon  at  the  time  the  captain  of  the  Macon  heard  the  hallooing,  but 
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neither  be  nor  his  mate  could  distinguish  what  was  said,  and  neither 
paid  any  attention  to  what  was  being  said,  "because  at  that  time  they 
were  going  full  speed  astern  on  the  Macon,  and  handling  her  according 
to  the  rules."  The  hour,  the  weather,  the  lay  of  the  river,  and  the  con- 
ditions of  the  port  were  such  that  the  captain  of  the  Macon  could  have 
seen  the  Nedjed  from  the  point  and  time  of  his  starting;  but  the  uaviga- 
tion  of  his  ship  along  the  city  front,  and  by  other  vessels,  engaged  his 
attention,  and  he  did  not  observe  her  until  he  was  abreast  the  wharf  of 
the  Baltimore  line,  and  some  300  feet  above  the  point  from  which  he 
signaled. 

An  ordinance  of  the  city  of  Savannah  limits  the  speed  of  steam  vessels 
along  the  city  front  to  four  miles  an  hour.  The  whole  way  from  the 
Central  Railroad  wharf,  the  Macon's  starting  point,  to  "near  the  Fig  Is- 
land light,"  where  the  collision  occurred,  is  along  the  city  front.  The 
channel  near  the  Fig  Island  light  is  a  narrow  channel  for  ships  of  that 
size  to  pass  while  both  are  under  way,  and  going  the  same  way.  Just 
below  this  point  is  the  "new  cut,"  the  narrowest  part  of  the  channel,  end 
to  enter  which,  with  so  large  a  ship  as  the  N^jed,  required  that  she 
should  steer  near  the  north  line,  or  port  side,  of  the  channel  just  before 
entering.  The  time  and  distance  covered  by  the  Macon  from  her  start- 
ing to  the  collision,  the  entries  in  her  log,  the  evidence  of  her  engineer 
in  charge  of  her  power,  show  that  her  speed  was  more  than  four  miles 
an  hour  when  her  captain  first  observed  the  Nedjed.  It  is  conceded 
that  when  he  received  the  Nedjed's  reply  to  hie  signal  the  Macon  was 
then  put  full  speed  aliead,  to  enable  him  to  run  by  the  overtaken  steamer 
under  way.  When  the  Macon  was  about  100  feet  from  the  Neiljed,  "just 
a  little  to  the  stern  and  a  little  to  the  north  side,"  the  Madon's  officers 
noticed  the  Nedjed  sheer  to  port,  and  stopped  the  Macon's  engine,  and 
put  her  helm  hard  astarboard,  but  did  not  reverse,  thinking  there  was 
room  enough  at  that  time;  but  when  they  saw  her  continue  to  sheer, 
they  then  reversed  the  Macon's  engines  at  full  speed,  but  she  was  then 
too  near,  and  her  headway  too  great,  to  avoid  the  collision.  There  were 
two  collisions  before  the  Macon  consented  to  remain  astern  until  a  point 
was  reached  where  it  was  safe  for  her  to  pass.  It  is  unnecessary  to  pur- 
sue this  statement  through  the  details  of  the  first  and  second  collisions. 
After  the  second  collision,  the  Macon  kept  astern  until  the  ships  reached 
Venus  point,  some  distance  below,  when  the  Nedjed  stopped  for  a  sur- 
vey, and  the  Macon  passed  to  sea  on  that  tide.  Some  of  the  plates  of 
the  Nedjed  were  cracked  or  burst,  so  as  to  cause  her  to  take  water  freely, 
the  injuries  extending  to  within  four  feet  of  her  bottom. 

The  testimony  of  the  pilot,  Fleetwood,  and  of  Capt.  Newey  is  so  well 
supported  by  the  circumstances  of  the  situation,  as  shown  by  all  the 
proof,  that  we  are  constrained  to  conclude  that  the  Nedjed  was  a  well- 
constructed,  well-equipped,  and  well  officered  and  manned  steamship  for 
ocean  service;  that  she  was  maneuvered  to  the  best  advantage  reasonably 
practicable  in  that  channel,  with  her  burden;  that  she  was  not  maneuvered 
to  cross  the  bow  or  crowd  upon  the  course  of  the  Macon,  but  was  using 
the  best  endeavors  of  skillfiil  officers,  with  adequate  machinery  and  ap- 
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pliaofiea,  with  the  aid  of  the  steam  tag  Cynthia,  to  get  herself  straight 
IB  the  channel;  that  her  draft  was  such  that  she  had  harely  water  soffit 
dent  to  float  her;  that  she  was  taking  or  smelling  the  bottom,  and  thna 
liable  to  take  a  sudden  and  incalculable  sheer;  that  she  was  a  large  ves- 
sel with  a  keel,  which,  while  it  made  her  better  for  keeping  a  dkeot 
course,  made  her  glower  in  obeying  her  helm;  that  in  about  10  minntet 
from  the  time  she  left  her  wharf,  and  before  she  had  gotten  properly 
straightened  in  the  channel,  the  Macon  was  on  her  in  the  manner  already 
detailed.  The  tone  of  the  testimony  of  the  officers  of  the  Macon  indi- 
cates that  their  judgment  received  a  strong  bias  from  a  suggestion  whidi 
appears  to  have  been  present  in  their  minds,  and  to  have  since  affected 
the  views  of  the  learned  proctor  for  the  claimants,  to  tbe  effect  that  the 
British  tramp  had  no  right  to  act  on  the  exigency  of  the  tide,  and  of 
her  own  draft,  which  made  it  imperative  on  her  to  reach  Tybee  Knoll  at 
high  water,  if  she  would  pass  to  sea  on  that  tide,  but  was  bound  to 
either  remain  at  her  berth  until  the  Boston  packet  passed,  or  to  remoor 
or  anchor  out  of  the  way  (if  she  had  been  given  time)  when  she. received 
the  Macon's  signal.  From  the  view  we  take  of  the  proof,  it  ia  clear 
that  the  Macon  violated  all  the  rules  applicable  to  the  situatiioQ;  that 
the  collisions  were  the  direct  result  of  her  unlawful  condoi:^;  that  this 
result  was  not  contributed  to  by  any  culpable  defect  in  the  Nedjed,  or 
fault  in  her  managemoit;  and  tiiat  the  decree  of  thedifltriotccnut  should 
be  reversed,  and  tiiis  cause  remanjied  to  said  court,  with  direction  to 
enter  a  decree  in  favor  of  the  libelant,  with  a  reference  to  «oommiaiioner 
to  find  and  report  the  damages;  and  it  is  so  ordered. 


Thk  Main. 
Dennstt  v.  Thk  Mxnr. 

(Olrawtt  Cotnt  of  ^ppeaU,  Fifth  Circuit.    JnM  90,  UMl) 
No.  84. 

Ituumn  Lnnr>— SsKTion  or  BTariDOKa  nr  Fobbisk  Fob*. 

A  stevedore  rendering  services  in  loading  or  onloadlng  carco  In  other  than  the 
home  port  has  a  maritime  lien  therefor.    The  Ilex,  8  Woods,  839,  overruled. 

Appeal  ^m  the  District  Court  of  the  United  States  for  the  Saatem 
District  of  Louisiana. 

In  Admiralty.  libel  by  Albert  Dennett  against  the  steamship  Main 
to  recover  for  services  rendered  as  a  stevedore.  The  libel  was  dismissed 
by  the  district  court,  and  libelant  appeals.     Reversed. 

Peter  Stiffl  and  0.  B.  Sanmm,  for  appellant. 

Ernest  T.  Florance,  for  appellee. 

Before  Pabdss  and  McCobmick,  Circuit  Judges,  and  Loodb,  Diitriol 
Judge. 
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Pardee,  Circuit  Judge.  The  libelant  exhibited  hie  libel  in  the  court 
below  against  the  steamship  Main,  claiming  a  maritime  lien  on  the  said 
steamship  by  reason  of  his  services  under  coqtract  in  discharging  and 
loading  cargo.  Admiralty  warrant  having  issued  on  said  libel,  and 
said  steamship  having  been  seized,  the  appellee  came  into  court  and 
filed  a  claim  to  said  steamship,  as  follows: 

"Now  into  court  comes  the  Anglo- American  Steamship  Company,  Limited, 
a  corporation  duly. established  under  the  laws  of  Great  Britain,  and  dotniolled 
in  Liverpool,  England,  by  F.  G.  Frye.  resident  manager  of  said  corporation, 
and  claims  the  steamship  Main,  herein  libeled,  and  desires. to  release  the  same 
from  sei'/.ure  on  giving  bond  according  to  law. 

"[Signed]  F.  G.  Frye,  Resident  Manager  A.  A.  S.  S.  Co.,  Ltd." 

Having  obtained  possession  of  the  ship  under  the  above  claim,  and 
by  giving  the  requisite  bond,  appellee  excepted  to  the  libel  on  two 
grounds:  (1)  That  the  claims  and  demands  herein  set  forth  are  so 
vague  and  indefinite  that  claimant  cannot  answer  thereto  intelligently; 
(2)  that,  from  the  nature  of  said  claim  and  demand,  this  court  is  with- 
out jurisdiction  to  entertain  the  libel  herein.  And  thereafter  the  cause 
was  called  in  the  district  court,  and  disposed  of,  as  appears  by  the  fol- 
lowing entry: 

"This  cause  whs  called  upon  exception  to  the  jurisdiction  of  the  court,  and 
was  argued  by  the  proctors  for  the  respective  parties,  whereupon  it  is  or- 
dered, adjudged,  and  decreed  that  said  exception  be  maintained,  and  the  libel 
dismissed,  at  libelant's  costs. " 

These  recitals  as  to  the  claim,  exceptions,  and  decree  of  the  district 
court  disposed  of  all  contention  in  this  court  as  to  whether  the  steam- 
ship Main  was  a  foreign  or  domestic  ship,  or  that  the  case  was  disposed 
of  in  the  court  below  upon  any  other  question  than  the  jurisdiction  of 
the  court. 

The  case  presented,  then,  is  whether  the  stevedore  rendering  services 
to  8  vessel  in  a  port  other  than  its  home  port  has  a  maritime  lien  for  such 
services.  Since  the  decision  of  Mr.  Justice  Bradley  in  The  Ilex,  2 
Woods,  229,  it  has  been  the  invariable  rule  in  this  circuit  to  deny  the 
lien  in  favor  of  stevedores.     In  The  Ilex,  Mr.  Justice  Bradley  said: 

"  This  is  a  libel  in  rem  against  a  foreign  ship,  bonnd  on  a  foreign  voyage, 
for  services  as  stevedore,  for  loading  timber  on  the  ship.  A  stevedore  has  never 
been  held  to  have  a  claim  against  the  ship  itself  for  his  services.  On  the 
contrary,  the  claim  has  been  uniformly  rejected.  Judge  Betus,  in  Cox  v. 
Murray,  1  Abb.  Adm.  342,  343,  undertakes  to  explain  why  the  loading  of  a 
ship  with  cargo  preparatory  to  a  voyagu  is  not  a  maritime  service,  whilst  the 
fnrnishing  of  repairs  and  supplies  preparatory  to  such  voyage  is  a  maritime 
service.  Heseemstotliink  tliattbemaritimequalityarisesonly  when  the  mat- 
ters performed  or  entered  upon  pertain  to  the  titraentof  the  vessel  for  naviga- 
tion, aid  and  relief  supplied  her  in  preparing  for  and  conducting  a  voyage,  or 
the  freighting  or  employment  of  her  as  the  instrument  of  a  vogage,  but  that 
services  only  incidentally  benefiting  a  voyage  have  not  this  quality.  Judge 
Lowell  thinks  this  not  a  very  satisfactory  explanation,  because  a  ship 
cannot  be  used  to  advant-age  without  a  cargo,  any  more  than  without  repairs 
and  supplies.  As,  however,  the  precedents  are  all  one  way,  I  do  not  feel  at 
liberty,  in  this  court,  to  disregard  thi-m;  and  the  views  expressed  by  Mr. 
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Jastice   Grier  In  McDermott    v.  TJu  Otomt,  1  WalL    Jr.  871.  are  so 

'Clear  and  forcible  that  I  am  not  certain  that  I  should  come  to  a  different  con- 
-cliision  if  the  question  were  a  new  one.  He  says:  'The  stevedores  are 
usually  employed  by  the  owner,  consignee,  or  master,  on  their  personal 
credit.  The  service  performed  is  in  no  sense  maritime,  being  completed  be- 
fore the  voyage  is  begun  or  after  it  is  ended,  and  they  are  no  more  entitled 
to  a  lien  on  the  vessel  than  the  drayman  and  other  laborer*  who  perform 
services  in  loading  and  discharging  vessels.'  " 

While  the  rale  adopted  by  Justice  Bbadlet  has  been  followed  in  the  fifth 
circuit,  the  admiralty  judges  and  proctors  have  not  been  satisfied.  See 
Esteban  de  Anttmano,  31  Fed.  Rep.  920;  The  OiriMobal  (Mm,  44  Fed. 
Rep.  803.  Meanwhile,  in  other  circuits  the  contrary  rule  prevails. 
Roberta  v.  The  Bark  Windermere,  2  Fed.  Rep.  722;  The  Oiroassian,  1  Ben. 
209;  The  KaU  Tremaine,  5  Ben.  60;  The  George  T.  Kemp,  2  Low.  482;  The 
Canada,  7  Fed.  Rep.  119;  The  Velox,  21  Fed.  Rep.  479;  The  Gilbert 
Knapp,  37  Fed.  Rep.  209;  The  Scotia,  35  Fed.  Rep.  916;  The  MatUe 
May,  46  Fed.  Rep.  899;  2V  Hattie  M.  Bain,  20  Fed.  Rep.  389;  The 
Senator,  21  Fed.  Rep.  191.  In  Insurance  Co.  v.  Dunham,  11  Wall.  1, 
it  was  held  as  to  contracts,  that — 

"The  true  criterion  whether  they  are  within  the  admiralty  and  maritime 
jurisdiction  is  their  nature  and  subject-matter,  as  whether  they  are  maritime 
contracts,  having  reference  to  maritime  service,  maritime  transactions,  or 
maritime  casualties,  without  regard  to  the  place  where  they  were  made." 

Under  this  decision,  it  would  seem  that  the  question  presented  as  to 
the  right  of  the  stevedoisa  to  a  lien  would  depend  upon  whether  the  con- 
tract for  his  services  was  or  was  not  a  maritime  contract.  The  various 
judges  who  have  recognized  the  lien  in  favor  of  stevedores  have  stoutly 
maintained  the  maritime  nature  of  the  services.  In  The  Canada,  tupra, 
Judge  Dkady  says: 

"To  my  mind  it  is  very  plain  that  the  services  of  the  stevedore  are  mari- 
time in  their  nature.  A  voyage  cannot  be  begun  or  ended  without  the  stow- 
ing  or  discharge  of  cargo.  To  receive  and  deliver  the  cargo  are  as  much  a 
part  of  the  undertaking  of  the  ship  as  its  transportation  from  one  port  to  an- 
other. Indeed,  it  is  an  essential  part  of  such  transportation.  Freight  is  not 
due  or  earned  until  the  cargo  is  at  least  placed  on  the  wharf,  at  the  end  of 
the  ship's  tackle.  To  say  that  the  final  delivery  or  discharge  of  the  cargo  is 
not  a  maritime  service,  because  it  is  or  may  be  performed  partly  on  shore,  is 
simply  begging  the  question,  as  it  is  the  nature  of  the  service,  and  not  the 
place  where  rendered,  that  determines  its  character  in  this  respect." 

In  The  Hattie  M.  Bain,  supra,  Judge  Bbown  concludes  his  opinion  as 
follows: 

"Entertaining  no  doubt  that  stevedores'  services  are  maritime,  within  the 
definition  of  the  supreme  court,  the  lien  to  which  they  who  render  such  serv- 
ices are  justly  entitled,  by  the  general  principles  of  maritime  law,  should  no 
longer  be  denied  them,  when  the  services  are  rendered,  as  in  this  case^  to  a 
foreign  vessel." 

And  in  The  Vdox,  tupra,  the  same  judge  said: 

"The  stevedore's  services  are  as  essential  to  the  earning  of  freight  as  is  the 
seaman's  precarious  service;  and  the  former  has  an  equal  eouity,  therefore, 
with  the  latter."  »       -»     * 
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In  The  Senator,  supra,  Jid  ;e  Wei  kbb  said,  in  relation  to  steye lores' 
Kens: 

"There  does  not  seem  to  be  any  difference  in  principle  between  that 
service  and  the  service  performed  by  the  sailor,  the  llgliterraan,  the  man  who- 
sets  the  rigging,  scrapes  the  bottom,  or  paints  the  sides  of  tlie  vessel,  or  by 
bim  who  furnishes  supplies  or  tows  the  vessel  out  or  into  the  port.  Thes» 
are  all  necessary  to  the  general  business  of  the  transportation  of  the  cargo, 
and  contribute  to  the  reward  of  capital  employed  in  the  maritime  Sfrvice,  and 
aliice  should  be  regarded  as  maritime  service,  and  furnish  a  remedy  against 
the  vessel." 

In  The  Gilbert  Knapp,  supra.  Judge  Jenkins  says: 

"The  service  is  essential  to  enable  the  ship  to  earn  freight,  the  sole  object 
for  wbicb  the  ship  is  constructed  and  navigated.  The  contract  of  affreight- 
ment is  confessedly  maritime.  Why  are  not  services  performed  in  fulfillment 
of  the  maritime  contract  equally  maritime?  The  lading  of  the  vessel  or  de- 
livery of  cargo  upon  the  wharf  is  as  essential  an  element  of  the  contract  as- 
carriage  by  sea.    Freight  cannot  be  earned  without  delivery." 

In  The  Onore,  6  Ben.  564,  Judge  Benedict  said: 

"Many  maritime  contracts  are  performed  on  land,  and  by  persons  having 
no  immediate  connection  with  the  sea.  The  services  in  question  are  mari- 
time, because  they  are  a  necessary  part  of  the  maritime  service  which  tlie 
ship  rendered  to  the  cargo,  and  without  which  the  object  of  the  voyage  could 
pot  be  accomplished. " 

In  The  Ilex,  Mr.  Justice  Bradley  followed  the  decision  and  reasoning^ 
of  Mr.  Jnstice  Grier  in  McDermott  v.  The  Owens,  supra.  Since  the  su- 
preme court  decided  Insurance  Co.  v.  Dunham,  this  reasoning  is  not  at 
all  satisfactory.  In  detennining  the  maritime  character  of  a  contract  it 
is  not  material  to  inquire  where  it  was  made.  As  long  as  the  subject  of 
the  contract  is  maritime,  the  contract  is  maritime.  Nor  does  it  appear 
to  be  true,  in  fact,  that  the  services  of  a  stevedore  are  not  for  a  service 
to  he  performed  in  the  business  of  navigation.  In  Leathers  v.  Blessing, 
105  U.  S.  626,  it  was  held  that  although  the  transit  of  tlie  vessel  was 
completed,  and  she  was  securely  moored  to  the  wharf,  and  had  com- 
munication to  shore  by  a  gangplanlc,  she  was  still  engaged  in  the  busi- 
ness of  navigation,  as  her  cargo  was  to  be  discharged  at  the  place  where 
she  was  moored. 

The  services  of  a  stevedore  in  loading  and  stowing  cargo  on  board  of  a 
ship,  and  in  unloading  a  cargo  from  a  ship,  are  largely  eni|)l(>yed  on  board 
the  vessel  itself,  and  genertdly  he  uses  the  ship's  taclcle  and  machinery  in 
performing  the  work.  It  is  difficult  to  see  why  hoisting  and  lowering  car- 
go on  a  vessel  is  not  as  much  a  maritime  service  as  hoisting  and  lowering 
yards  and  sails.  A  vessel,  in  taking  on  and  unloading  cargo,  is  earning 
freight;  for,  in  loading  and  unloading,-  services  are  rendered,  the  ex- 
pense of  which  necessarily  enters  into  the  affreightment  contract.  It 
may  be  true  that  stevedores,  when  employed  by  the  owner  or  consignee, 
are  employed  on  personal  credit;  but  it  is  not  true  that,  when  steve- 
"dores  are  employed  by  a  master  in  n  foreign  port,  they  are  employed  on 
the  personal  credit  of  the  master.     It  must  be  conceded  that  when  the 
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ship  hu  finished  its  transit,  and  arrived  at  its  port  of  destination, 
the  cargo  must  be  anloaded.  It  most  also  be  conceded  that  cargo  de« 
livered  on  the  wharf,  and  received  by  the  master  for  outward  voyage,  is 
at  the  risk  of  the  ship,  and  must  be  loaded.  These  are  services  that 
the  master  is  compelled  to  have  performed.  If  he  hires  a  stevedore  to 
perform  the  services,  and  then  borrows  money  for  the  use  of  the  ship, 
and  pays  him,  it  is  conceded  that  the  furnisher  of  the  money  has  a  lien 
on  the  vessel.  Stowage  of  cargo  is  primarily  a  duty  of  the  master,  but 
is  now  generally  performed  by  a  stevedore,  and  it  is  a  very  important 
service  to  the  ship;  for  on  it  depends  the  safe  carrying  of  the  cargo,  and 
frequently  the  safety  of  the  ship.  Furnishers  of  supplies,  like  coal,  to 
a  steamship  in  other  than  a  home  port,  preparing  for  a  voyage,  are  con- 
ceded to  have  a  maritime  lien;  but  coal  supplied  and  deposited  on  the 
wharf  would  be  of  no  avail  to  the  ship  unless  taken  on  board. 

The  argument  that,  if  the  stevedore's  contract  for  loading  and  un- 
loading cargo  be  adjudged  to  be  a  maritime  contract,  draymen  and 
warehousemen,  and  others  who  perform  services  in  delivering  cargo, 
must  also  be  held  as  rendering  maritime  services,  is  not  sound.  Ilie 
test  to  be  applied  in  determining  whether  a  contract  is  maritime  or  not 
is  to  consider  the  subject-matter  of  the  contract,  and  not  the  object.  See 
21  Amer.  Law  R^.  (N.  S.)  p.  1;  Ldand  t.  1%«  Medora,  2  Woodb.  &  M. 
109;  2%«  Pada  R.,  32  Fed.  Rep.  174.  We  conclude  that  on  principle 
and  the  weight  of  authority  the  services  rendered  by  a  stevedore  to  a 
ship  in  taking  in  and  stowing  and  in  discharging  cargo  are  services  of  a 
maritime  nature.  It  follows  that,  when  such  services  are  rendered  to  a 
ship  in  other  than  the  home  port,  a  maritime  lien  results.  Inturanee 
Ck>.  ▼.  Baring,  20  Wall.  169.  The  decree  appealed  from  is  reversed, 
and  this  cause  is  remanded  to  the  district  court  for  the  eastern  district 
of  Louisiana,  with  instructions  to  overrule  the  exceptions  filed  to  the 
libel,  and  otherwise  proceed  in  the  case  according  to  law. 


The  Aqnes  I.  Grace. 
MoQoBBTEN  el  al.  v.  Propbluoi  Towboat  Oo.  «(  at, 

(CtrouU  Court  «f  AfxpeaU,  Fi/V^  CirvutL    June  90,  iaiKL) 
No.  40. 

6iI>VAa> — COMTBHSATIOK— OOHTBAOT. 

An  award  br  the  district  court  «f  Mlvage  equal  to  the  amonnt  oontraeted  tar  hf 
the  maeter  will  not  be  dlstnrbed  merely  because  It  seems  large  in  proportion  to  tbe 
value  of  tbe  property  saved,  when  It  appears  that  the  contract  waa  entered  into 
after  full  deliberation,  and  with  opportunity  to  procure  other  aid,  and  that  it 
•eemed  fair  and  just  at  the  time  It  was  made.    40  Fed.  Rep.  008,  alllrmad. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Southern 
District  of  Qeorgia,  Eastern  Division. 
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,  In  Admiralty.  Libel  by  the  Propeller  Towboat  CJompany  against  the 
schooner  Agnes  I.  Grace  for  salvage.  Frank  B.  McQuesten  and  others, 
claimants.  Decree  for  libelants.  49  Fed.  Rep.  662.  Claimants  appeal. 
Affirmed. 

C.  N.  West,  for  appellants. 

T.  P.  Ravend  and  Geo.  A.  Mercer,  for  appellees. 

Before  Pardee  and  McCormick.  Circuit  Judges,  and  Locke,  District 
Judge. 

Locke,  District  Judge.  The  facts  and  circumstances  in  this  case  have 
been  very  fully  stated  in  the  opinion  of  the  district  judge,  (49  Fed.  Rep. 
662,)  and  we  do  not  consider  it  necessary  to  review  them.  The  schooner 
Agnes  I.  Grace  was  in  peril,  and  assistance  to  save  her  and  her  cargo 
from  total  loss  was  absolutely  necessary.  The  master  was  helpless  to 
extricate  the  property  in  his  charge  from  danger,  but  thoroughly  con- 
versant with  his  situation  and  surrounding  circumstances,  and  had  ample 
time  and  opportunity  to  make  such  investigations  as  were  necessary  to 
enable  him  to  orocure  assistance.  After  the  appellee  herein  had  made 
efforts  to  float  the  schooner,  and  been  unsuccessful,  and  after  a  full  con- 
sultation and  consideration,  the  master  entered  into  a  contract  which  he 
considered  as  favorable  as  could  be  made.  The  agent  of  the  under- 
writers at  Savannah  visited  the  schooner  while  on  the  bank  aft«r  the 
agreement  had  been  made,  and  it  does  not  appear  that  he  made  any  ob- 
jections to  the  terms  of  it,  but,  on  the  contrary,  expressed  his  doubts  as 
to  whether  the  schooner  could  ever  be  saved.  The  master  visited  Savan- 
nah subsequent  to  the  agreement,  and  had  every  opportunity  to  solicit 
assistance,  but  considered  he  had  done  as  well  as  he  could,  and  made 
no  effort  to  procure  other  aid.  This  case  cannot  be  considered  as  be- 
longing to  that  class  of  cases  of  contract  for  salvage  services  where  the 
master,  being  upon  the  high  seas  or  on  an  uninhabited  coast,  at  a  dis- 
tance from  all  other  aid,  is  absolutely  helpless,  and  without  power  to 
procure  assistance  other  than  that  offered,  and  compelled  in  consequence 
to  make  a  hard  and  inequitable  contract.  He  was  within  easy  reach  of 
Savannah,  where,  had  he  desired  to  assume  the  risk  for  his  owners,  he 
could  have  procured  lighter*  and  other  tugs  to  render  the  service.  In 
The  Hden  and  George,  Swab.  368,  Dr.  Lushington,  speaking  of  contracts 
for  salvage  service,  says : 

"The  principle  upon  which  the  court  acts  is  that,  if  satisfied  that  an  agree- 
ment has  been  made,  it  will  carry  it  into  eifect,  unless  totally  contrary  to 
justice  and  the  equity  of  the  case." 

Again,  in  The  British  Empire,  6  Jur.  608,  he  says: 

"When  there  has  been  a  definite,  distinct  agreement,  with  ample  time  for 
the  parties  to  consider  what  they  are  doing,  the  court  would  be  reluctant  to 
interfere  with  it." 

In  3%«  Wellington,  48  Fep.  Rep.  478,  Judge  Ross  enforced  the  pay- 
ment of  an  amount  which  be  states  was  undoubtedly  too  large  for  the 
service,  but  not  so  exorbitant  as  to  justify  the  court  in  setting  it  aside. 
In  Post  v.  Jones,  19  How.  150,  the  court  says: 
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"Courts  of  admiralty  will  enforce  contracts  madie  for  salvage  service  and 
salvage  compensation,  where  the  salvor  has  not  taken  advantage  of  his  power 
to  make  an  unreasonable  bargain." 

In  this  case  the  property  of  the  appellees,  to  a  large  amount,  incurred 
risks  in  rendering  the  service  much  greater  than  of  ordinary  naviga- 
tion. They  also  became  responsible  for  the  safety  of  the  third  tug,  not 
owned  by  them  and  of  the  lighters  employed,  to  an -amount  exceed- 
ing that  of  the  entire  contract.  Before  the  performance  of  the  service 
the  agreement  appears  to  have  been  considered  by  all  fair  and  just;  and, 
if  so  then,  it  cannot  now  be  considered  otherwise  because  of  its  success- 
ful rendition  by  appellees,  who  had  assumed  all  expense  and  risk. 
Although  the  amount  given  may,  under  the  circumstances,  appear  high, 
in  proportion  to  the  value  of  the  property  saved,  this  court  does  not 
deem  it  sufficiently  unreasonable  to  disturb  the  judgment  of  the  court 
below.  It  was  urfquestionably  the  duty  of  the  district  court  to  consider 
the  petitions  of  the  interveners,  and  determine  their  claims  against  the 
fund  in  the  registry  of  the  court  from  the  sale  of  the  vessel,  and  the 
amount  incurred  in  the  care,  custody,  and  preservation  of  the  cargo; 
and  the  judgment  and  decree  of  the  court  below  is  affirmed,  with  costs. 
And  so  it  is  ordered. 


ExD  OF  Voiium  SL 
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AMENDMENTS  TO  RULES. 


ST7FBEME  COURT  OF  THE  UNITED  STATES. 

October  Term,  1892. 

Ordered,  that  rule  32  of  this  court  be,  and  the  same  is  hereby,  amend- 
ed so  as  to  read  as  follows: 

Cases  brought  to  this  court  by  writ  of  error  or  appeal,  under  the  act  of  Feb- 
ruary 25,  1889,  chapter  236,  or  under  section  5  of  the  act  of  March  3,  1891, 
chapter  517,  where  the  only  question  in  Issue  is  the  question  of  the  jurisdic- 
tion of  the  court  below,  will  be  advanced  on  motion,  and  lieard  under  the  rules 
prescribed  by  rule  6,  in  regard  to  motions  to  dismiss  writs  of  error  and  ap- 
peals. 

Promulgated  November  28, 1892 


UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS. 


First  Circuit. 


In  the  Circuit  Court  of  Appeals  for  the  first  circuit  the  following 
amendments  were  adopted  at  Boston,  Mass.,  September  15,  1892: 

Ordered,  that  on  and  after  the  first  Tuesday  of  November  next  the  rules  of 
this  court  be  modilied  and  amended  by  adopting  and  establishing,  instead  of 
the  existing  rules  numbered  three,  six,  seventeen,  twenty-one,  twenty-two, 
and  twenty-three,  the  following: 

TEttUS  AND  SESSIONS. 

One  terra  of  this  court  shall  be  held  annually  at  the  city  of  Boston  at  ten 
o'clock  in  the  forenoon  on  the  first  Tuesday  of  October.  Stated  sessions 
thereof  shall  be  there  held  at  the  same  hour  on  the  first  Tut-sday  of  every 
month,  and  may  be  adjourned  to  such  times  and  places  as  the  court  may  from 
time  to  time  designate;  but.  unless  otherwise  ordered,  any  adjournment  shall 
be  held  to  have  been  made  to  the  first  day  of  the  next  stated  session. 

8.' 

MARSHAL  AND  OTHER  OFFICERS. 

The  marshal  shall  be  in  attendance  during  the  sessions  of  the  court,  with 
such  number  of  bailiffs,  messengers,  and  other  otlicers  as  the  court  may  from 
time  to  time  order. 

*For  rule  3,  as  originally  adopted  in  the  first  circuit,  see  47  Fed.  Kep.  iv. 
*For  rule  6,  as  originally  adopted  in  the  first  drcutt,  see  47  Fed.  Rep.  v. 

63  FSD.  (iii) 
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17.» 


DOCKET  AND  CALENDARS. 

1.  Tbe  eberk  shall  enter  and  nitnaber  consecutively  upon  a  docket  to  be 
made  for  each  term  all  cases  brought  to  and  pending  in  the  court,  in  their 
proper  chronological  order. 

2.  The  clerk  shall  also  make  and  print,  thirty  days  before  the  first  Tuesdays 
of  October,  January,  nnd  April,  respectively,  a  calendar  of  all  the  cases  oh  the 
docket,  in  the  order  in  which  they  stand  thereon,  except  as  follows: 

The  calendar  for  October  shall  consist — First,  of  the  cases  from  the  district 
of  Maine;  second,  those  from  the  district  of  Rhode  Island;  and,  third,  those 
from  the  district  of  Massachusetts. 

The  calendar  for  January  shall  consist — First,  of  the  cases  from  the  district 
of  Kew  Hampshire:  and,  second,  those  from  the  district  of  Massachusetts. 

The  calendar  for  April  shall  consist — First,  of  the  cases  from  the  district 
of  Maine;  second,  those  from  the  district  of  New  Hampshire;  third,  tho.se 
from  the  district  of  Ithode  Island;  and,  fourth,  those  from  the  .district  of 
Massachusetts. 

21.* 

MOTIONS. 

1.  The  motion  day  shall  be  the  first  Tuesday  of  every  stated  session  of  the 
court,  and  any  other  Tuesday  while  the  court  shall  remain  in  session. 

2.  All  motions  to  the  court  shall  be  reduced  to  writing,  and  shall  contain  a 
brief  statement  of  the  facts  and  objects  of  the  motion. 

3.  All  motions  to  dismiss  writs  of  error  or  appeals,  (except  motions  to  docket 
and  dismiss  under  rule  16,)  or  to  advance  ca.ses,  or  for  a  writ  of  certiorari, 
and  other  special  motions,  shall  be  printed,  and  be  accompanied  by  printed 
briefs. 

4.  Ko  motion  to  dismiss,  except  on  specLil  assignment  by  the  court,  shall  be 
heard,  unless  previous  notice  has  been  given  to  the  adverse  party  or  his 
counsel. 

5.  Any  motion,  of  which  counsel  shall  have  given  notice  to  the  clerk  in 
advance,  shall  be  entered  on  the  clerk's  list  in  the  order  in  which  he  receives 
notice  thereof,  and  slinll  have  priority  in  that  order  before  other  motions,  un- 
less otherwise  specially  ordered  by  the  court.  . 

6.  Halt  an  hour  on  each  side  shall  be  allowed  to  the  argument  of  a  mo- 
tion, and  no  more,  without  special  leave  of  the  court,  granted  before  tbe  argu- 
ment begins. 

22. 

CALL  AND  ORDER  OF  THE  CALENDAR, 

1.  On  the  first  Tuesdays  of  October,  January,  and  April,  the  court  will  com- 
mence calling  cases  for  argument  in  the  order  in  which  they  stand  on  the  cal- 
endar, and  proceed  from  day  to  day  during  the  session  in  the  same  order,  ex- 
cept as  hereinafter  provided. 

2.  Where  no  counsel  appears  and  no  brief  has  been  filed  for  the  plaintiff 
in  error  or  appellant  when  the  case  is  called  for  trial,  the  defendant  may  have 
the  plaintiff  called  and  the  writ  of  error  or  appeal  dismissed. 

3.  Where  the  defendant  fails  to  appear  when  the  case  is  called  for  trlHl,  the 
court  may  procee<l  to  hear  an  argument  on  the  part  of  tbe  plaintiff,  and  to 
give  judgment  according  to  the  right  of  ihe  case. 

•For  rule  17,  as  originally  adopted  in  the  first  circuit,  see  47  Fed.  Rep.  vJll. 

*For  rules  31,  33,  and  33,  as  originally  adopted  lo  tbe  first  circuit,  see  47  Fed.  Rep.  x. 
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4.  When  a«aae  is  reached  in  tt^e  regular  call  of  the  calendar,  and  there  is 
no  appeHraoce  for  eiUier  party,  the  case  shall  be  dismissed  at  the  cost  of  the 
pUintifl. 

5.  If  the  parties,  or  either  of  them,  shall  be  ready  when  the  case  is  called, 
the  same  will  be  heard;  and  if  neither  party  shall  be  ready,  the  case  may  be 
dismissed,  or  be  postponed  to  the  next  session  for  tlie  same  district,  as  the 
court  may  order. 

6.  If  a  case  is  called  for  bearing  at  two  stated  sessions  successively,  and 
apon  the  call  at  tlie  second  session  neitJier  party  is  prepared  to  argae  it. 
it  will  be  dismissed  at  the  cost  of  the  plaintiff  in  error  or  appellant,  unless 
sufficient  cause  is  shown  for  further  postponement. 

7.  Tiie  court  may,  by  order  entered  on  the  first  day  of  any  stated  session, 
make  special  assignments  for  the  purpose  of  grouping  cases  in  which  the' 
same  judges  are  to  sit. 

S,  No  case  coming  from  the  district  of  Massachusetts  shall  be  called  before 
the  second  Tuesday  of  the  session. 

9.  Xbe  court  will  not  hear  arguments  on  Mondays  or  Saturdays,  unless 
for  special  cause  it  shall  so  order. 

10.  Five  cases  sliall  be  considered  as  liable  to  be  called  on  each  day  during 
a  stated  Session;  but  on  the  coming  in  of  the  court  on  each  day  the  entire 
number  of  five  oases  will  be  called,  with  a  view  to  the  disposition  of  such  of 
them  as  are  not  to  be  argued. 

11.  Revenue  and  other  cases  in  which  the  United  States  are  concerned, 
and  which  also  involve  or  affect  some  matter  of  general  public  interest,  and 
criminal  cases,  and  cases  once  adjudicated  by  this  court  on  their  merits  and 
again  brought  up  by  writ  of  error  or  appeal,  m^y  be  advanced  by  leave  or  or- 
der of  the  court. 

12.  Two  or  more  cases  involving  the  same  question  may,  by  leave  pf  the 
court,  be  heard  together,  to  be  argued  as  one  case  or  more,  as  the  court  may 
order. 

13.  No  stipulation  or  agreement  of  counsel  to  pass  or  postpone  a  case,  or 
to  substitute  one  case  for  another,  shall  be  recognized  as  binding.  A.  case 
can  only  be  so  passed,  postponed,  or  substituted  upon  application  made  and 
leave  granted  in  open  court. 

23. 

PRINTINO  RECORDS. 

1.  In  all  cases,  the  plaintiff  in  error  or  appellant,  on  docketing  a  case 
and  filing  the  record,  shall  enter  into  an  undertaking  to  the  clerk,  with  surety 
to  his  satisfaction,  for  the  payment  of  his  fees,  or  otherwise  satisfy  him  in 
that  behalf. 

2.  The  clerk  shall  cause  an  estimate  to  be  made  of  the  cost  of  printing  the 
record,  and  of  his  fee  for  preparing  it  for  the  printer,  and  shall  notify  to  the 
party  docketing  the  case  the  amount  of  the  estimate.  If  he  shall  not  pay  it 
within  a  reasonable  time,  the  clerk  shall  notify  the  adverse  party,  and  he  may 
pay  it.  If  neither  party  shall  pay  it,  and  for  want  of  such  payment  the  record 
shall  not  have  been  printed  when  the  case  is  reached  at  the  regular  call  of 
the  docket,  the  case  may  be  dismissed. 

3.  Upon  payment  by  either  party  of  the  amount  estimated  by  the  clerk, 
twenty-five  copies  of  the  record  shall  be  printed  under  the  clerk's  supervision, 
for  the  use  of  the  court  and  of  counsel. 

4.  The  clerk  shall  take  to  the  printer  the  original  transcript  on  file;  but 
shall  cause  copies  to  be  made  for  the  printer  of  such  original  papers  sent  up 
under  rule  14,  or  other  original  papers,  as  are  necessary  to  be  printed. 

5.  The  clerk  shall  supervise  the  printing,  and'  see  that  the  printed  copies 
are  properly  indexed;  and  he  shall  distribute  printed  copies  to  the  judges  and 
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the  reporter,  from  tline  to  tinie,  hb  required,  and  three  copies  to  the  counsel 
for'each  party^  An  additional  number  of  copies  may  be  printed  at  the  re- 
quest of  either  party  for  bis  own  use  and  at  his  own  expense,  or  by  order  of 
the  court. 

6.  The  parties  may  stipulate  in  writing  tliat  parts  only  of  the  record  shall 
be  priitted,  and  the  case  may  be  heard  on  tlie  parts  so  printed;  but  the  court 
may  direct  the  printing  of  other  parts  of  tlie  record. 

7.  The  clerl{  may  receive  from  eitlier  party,  and  use  as  parts  of  the  printed 
record,  so  far  as  (he  same  may  be  of  proper  and  convenient  size  and  type, 
any  portions  which  have  been  printed  in  any  other  court,  and  also  printed 
copies  of  patents  and  other  exhibits,  allowing  the  party  furnishing  the  same 
such  sum  therefor  as  tlie  cleric  deems  reasonable,  to  be  added  to  and  form  a 
part  of  the  cost  of  printing. 

8.  The  clerk  shall  receive  from  the  party  at  whose  expense  the  record  is 
printed,  in  addition  to  the  cost  of  printing,  fifteen  cents  for  each  printed  page 
of  the  record  and  index,  in  full  for  preparing  the  record  for  the  printer,  index- 
ing the  same,  supervising  the  printing,  distributing  the  copies,  and  for  all 
other  incidental  services  relating  to  the  subject-matter  of  this  rule,  to  be  ac- 
counted for  with  his  emoluments.  ■'. 

9.  If  the  actual  cost  of  printing  the  record,  together  with  the  fee  of  thft 
clerk,  shall  be  less  than  the  amount  estimated  and  paid,  the  amount  of  the 
difference  shall  be  refunded  by  the  clerk  to  the  party  paying  it.  If  the  actual 
cost  and  clerk's  fee  shall  exceed  the  estimate,  the  excess  shall  be  paid  to  the 
clerk  before  the  delivery  of  a  printed  copy  to  either  party  or  his  counsel. 

10.  In  case  of  reversal,  affirmance,  or  dismissal,  with  costs,  the  cost  of 
printing  the  record  and  the  clerk's  fee  shall  1>e  taxed  against  the  party  against 
whom  costs  are  given,  and  shall  be  inserted  in  the  body  of  the  mandate  or 
other  proper  process. 

Seventh  Circtiit. 

29." 

In  the  Circuit  Court  of  Appeals  for  the  seventh  circuit  the  following 
amendment  was  adopted,  October  27,  1892:  , 

A  petition  for  rehearing  must  be  filed  within  thirty  days  after  entry  of 
judgment  or  decree  shall  be  in  print,  and  be  served  forthwith  by  copy  upon 
the  opposing  party,  who,  within  twenty  days  from  such  service,  may  file  a 
printed  answer,  and  the  petition  shall  be  determined  without  oral  arguments, 
unless  otherwise  ordered.  If  a  petition  be  not  filed  within  the  time  allowed, 
or  upon  the  overruling  of  a  petition,  the  clerk  shall,  without  special  order, 
issue  the  mandate  of  the  court  to  the  court  below.  Ten  copies  of  such  peti- 
tion or  answer  shall  be  filed  with  the  clerk  of  this  court. 

For  rule  29,  as  originally  adopted  in  the  seventh  circuit,  see  47  Fed.  Rep.  ziil. 
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OASES 

ABGUED  AND  DETERMINED 


UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS  AND  THE 
CIRCUIT  AND  DISTRICT  COURTS. 


Frbehan  et  oL  v.  Clat  el  ai. 
(Otreutt  Court  of  Appealt.  Syth  CirmU.    Jan*  ia,.Ug&) 

M«.18. 

L  Bm  Jobicatx— Ixjuxcnos— Awexu 

Both  members  of  a  partoerahlp  belnv  dead,  the  widow  of  tbo  partaor  wbo  first 
died  had  set  off  to  her  a  dower  Interest  ia  the  partnership  lands,  and  afterwards 
sued  the  heir  at  law  of  the  other  partner  to  recover  back  rents  on  her  dower  in- 
terest The  heir  at  law  thereupon  brought  a  bill  to  enjoin  this  salt  and  for  an  ac- 
conntlng  of  the  partnership  affairs,  whloh  bill  was  dismissed  on  demurrer.  The 
heir  at  law  appealed  to  the  supreme  court,  notwithstanding  which  the  widow  proe^ 
ecuted  her  suit  for  rents  to  a  final  decree,  and  the  same  was  paid  by  the  heir  at 
law  without  compulsory  process.  Thereafter  the  supreme  court  reversed  the  de- 
cree appealed  from,  holding  that  the  widow  was  not  entitled  to  the  rents,  and  re- 
manded the  case  for  further  proceedings.  Held,  that  neither  tlie  decree  in  the 
widow's  suit  for  rents  nor  the  fact  of  its  voluntary  payment  was  a  bar  to  the  heir 
at  law's  right  under  her  bill  to  en  aoooanting  of  the  rents  thns  paid. 

S.  Samb. 

Nor  was  her  right  affected  by  the  faot  that,  before  sustaining  the  demurrers  and 
dismissing  the  bul  for  Injunction  and  accounting,  the  trial  court  offered  to  retain 
the  same  for  the  purpoee  of  an  aceounting,  which  offer  was  declined  by  the  heir  at 
law. 

a.  Biu.  or  Rbvibw— Waht  or  Equity. 

A  bill  to  review  a  decree  rendered  in  the  heir  at  law's  snit,  which,  among  other 
things,  ordered  the  restoration  of  the  rents  collected  in  the  widow's  suit,  was  with- 
out equity,  since  the  debts  of  the  partnership  were  entitled  to  precedence  over  the 
widow's  dower  right  in  the  partnership  property,  and  since,  therefore,  the  widow 
had  obtained,  as  a  result  of  the  prior  proceedings,  a  sum  of  money  which  in  equity 
and  good  conscience  she  was  not  entitled  to  retain. 

4>  SaXB — CiTATIOS   ox   APPBAL — SERVICE. 

▲b  allegation  in  the  bill  of  review  that  the  widow  was  not  a  party  to  the  appeal 
to  the  supreme  court,  because  no  citation  was  ever  served  upon  her  or  any  agent 
or  attorney  of  hers,  was  immaterial,  it  appearing  from  the  record  that  this  faot 
was  not  alleged  in  the  pleadings  fileid  by  her  in  the  main  case  after  the  cause  was 
remanded,  and  that  the  citation  was  ^n  fact  served  upon  her  attorney  of  record  in 
that  case. 

Appeal  from  the  Circuit  Court  of  the  United  States  £or  the  Westesn 
Division  of  the  Northern  District  of  Mississippi. 
V.52F.U0.1 — 1 
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In  Equity.  Bill  of  review  brought  by  Lucy  C.  Freeman  and  C.  L. 
Freeman,  her  husband,  citizens  of  the  state  of  Missouri,  against  Pattie 
A.  Clay  and  Brutus  J.  Clay,  her  husband,  for  alleged  errors  appearing 
on  the  face  of  a  decree  rendered  against  complainants  under  an  original 
bill  brought  against  them  by  defendants  ior  injunction  and  an  ac- 
counting, A  demurrer  to  the  bill  of  review  was  sustained,  and  the  bill 
dismissed.  Complainants  appealed.  On  motion  an  order  was  made 
dismissing  the  appeal,  unless  a  perfected  appeal  bond  should  be  filed 
before  a  given  day.  See  48  Fed.  Rep.  849,  1  C.  C.  A.  115.  The  ques- 
tion is  now  on  the  merits.     Affirmed. 

For  opinions  rendered  in  the  course  of  the  litigation  resulting  in  the 
decree  sought  to  be  reviewed,  see  34  Fed.  Rep.  375,  6  Sup.  Ct.  Rep. 
964,  and  11  Sup.  Ct.  Rep.  419. 

Statement  by  Pardee,  Circuit  Judge: 

The  appeal  in  this  case  is  from  a  decree  in  the  court  below  sustaining 
a  demurrer  to  a  bill  of  review.  In  1859,  David  I.  Field  and  Chris- 
topher I.  Field  were  partners  in  planting,  and  owned  a  plantation  in 
Bolivar  county,  Miss.,  as  tenants  in  common,  and  also  slaves  and  other 
personal  property.  David  I.  Field  died  in  that  year,  leaving  appellant 
Lucy  C.  Freeman,  his  widow,  and  David  I.  Field,  his  only  child  and 
heir  at  law.  Christopher  I.  Field,  the  surviving  partner,  remained  in 
the  possession  of  all  the  partnership  property  until  his  death,  in  the  year 
1867,  when  his  administrator  continued  the  possession.  In  1869  the 
half  interest  of  David  I.  Field  was  sold  under  a  decree  of  the  probate 
court  of  Bolivar  county  for  one  half  of  a  debt- due  by  the  partnership  to 
Christopher  I.  Field's  estate,  and  Mrs.  Pattie  A.  Clay,  the  daughter  and 
heir  at  law  of  Christopher  I.  Field,  became  the  purchaser.  Said  decree 
and  sale  were  void,  and  no  title  passed  thereby,  but  Mrs.  Pattie  A.  day 
received  a  deed  thereunder,  and  entered  into  possession.  In  1879,  Mrs. 
Lucy  A.  Freeman,  by  proceedings  in  the  state  court,  had  her  dower  of 
one  third  in  the  one-half  interest  of  her  deceased  husband,  David  I. 
Field,  in  the  said  plantation  set  off  to  her,  and  in  September,  1880,  she 
filed  a  bill  in  equity  in  the  chancery  court  of  Bolivar  county  against  the 
said  Mrs.  Pattie  A.  Clay  for  an  account  for  back  rents  on  her  dower  in- 
terest, which  cause  was  afterwards  removed  to  the  United  States  circuit 
court  for  the  western  division  of  the  northern  district  of  Mississippi.  In 
November  of  1880,  David  I.  Field,  Jr.,  brought  an  ejectment  suit  in  th* 
United  States  court  for  the  western  division  of  the  northern  distrid)  of 
Mississippi,  as  heir  at  law  of  David  I.  Field,  deceased,  to  recover  his 
half  interest  in  the  said  plantation,  and  also  for  back  rents.  Both  the 
said  suits  were  pending  wlien  Mrs.  Pattie  A.  Clay  and  Brutus  J.  Clay, 
appellees  herein,  filed  their  bill  on  the  equity  side  of  the  sud  court  to 
enjoin  both  proceedings,  to  charge  the  said  plantation  with  a  large  debt 
due  by  the  partnership  of  David  I.  &  Christopher  I.  Field,  and  forao 
accounting  with  Mrs.  Lucy  C.  Freen>an,  widow  of  David  I.  Field,  and 
her  son  David  I.  Field,  Jr.,  touching  the  partnership  affairs.  To  this 
bill  demurrers  were  filed  by  both  Mrs.  Freeman  and  David  I.  Field,  Jr. 
After  hearing  upon  the  demurrers,  the  court  rendered  a  decree  partly 
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rostaining  and  partly  overruling  the  same,  and  ordering  a  reference  to 
take  an  account  between  the  parties;  but  afterwards,  on  the  6th  of  March, 
1884,  the  following  decree  was  rendered  in  the  case: 

"Be  it  remembered  that  this  day  came  on  to  be  heard  the  above-entitled 
eanse,  and  the  parties  appearing  in  open  court  by  consent,  the  account  herein 
filed  by  the  master  is  withdrawn,  and  tlie  decree  of  reference  hereinbefore 
rendered  is  set  aside;  and  counsel  for  complainants  declining  to  avail  himself 
of  the  offer  of  the  court  to  retain  the  bill  for  the  purpose  of  stating  an  ac- 
count, it  is  ordered,  adjudged,  and  decreed  that  said  bill  be  and  the  same  is 
hereby  dismissed,  and  that  the  complainants  pay  the  cost,  for  which  let  exe- 
cution issue;  and  thereupon  complainants  prayed  an  appeal  to  the  supreme 
court  of  the  United  States,  which  is  granted  upon  their  entering  into  a  bond 
in  the  penalty  of  one  thousand  dollars,  with  two  securities,  conditioned  ac- 
cording to  law." 

On  the  25tb  of  July  following  said  decree,  bond  was  given,  and  ap- 
proved by  the  presiding  judge  of  the  court,  and  thereupon  a  citation 
was  issued  directed  to  Lucy  C.  Freeman  and  David  I.  Field,  appellees, 
which  on  the  31st  day  of  July,  1884,  was  served  by  handing  the  same 
to  Frank  Johnston,  Esq.,  as  attorney  of  record  of  the  within  named  ap- 
pellees.    In  regard  to  this  the  bill  of  review  allies: 

"That  said  citation,  while  directed  to  your  oratrix,  was  never  served  upon 
her,  or  on  any  agent  or  attorney  of  hers;  so  that  your  oratrix  avers  that  she 
was  never  before  the  supreme  court  on  said  appeal,  and  that  any  judgment 
of  the  court  in  the  premises  was,  as  to  her,  coram  nonjxidice,  and  void." 

Said  appeal  was  prosecuted,  and  was  decided  by  the  supreme  court 
of  the  United  States  April  26,  1886,  (118  U.  S.  97,  6  Sup.  Ct.  Rep. 
964,)  and  the  report  shows  that  in  said  case  Mr.  Frank  Johnston  and 
Mr.  J.  £.  McKeighan  appeared  for  appellees.  And  it  may  be  noticed 
in  this  connection  that  Mr.  Frank  Johnston  appears  in  this  court  as  the 
solicitor  of  Mia.  Freeman.  The  supreme  court  in  passing  on  the  case 
said: 

"It  resnlta  from  these  views  that  the  lien  for  partnership  debts  takes  pre- 
cedence not  only  of  the  interest  of  David  I.  Field,  Jr.,  as  heir  at  law  of  David 
I.  Field,  bat  of  Lucy  C.  Freeman's  right  of  dower.  As,  however,  dower  was 
actually  assigned  to  her  nearly  three  years  before  the  filing  of  the  present 
bill,  such  assignment  should  not  now  be  disturbed;  but  no  further  exaction 
for  detention  of  dower  should  be  enforced.  We  tbinic,  therefore,  that,  upon 
the  allegations  of  the  bill,  the  complainants  are  entitled  to  relief,  and  that  the 
demurrers  should  have  been  overruled. " 

And  the  decree  of  the  circuit  court  was  reversed,  and  the  cause  re- 
manded, with  instructions  to  overrule  the  demurrers,  and  to  proceed  in 
the  case  according  to  law  and  the  principles  announced  in  that  opinion. 
Pending  the  appeal  aforesnid,  on  the  14th  of  June,  1884,  Mrs.  Freeman 
pushed  her  cause  for  back  rents  on  the  dower  estate  to  a  decree,  and  r©- 
coveretl  $2,215,  and  costs.  The  amount  of  this  decree  Mrs.  Pattie  A. 
Gay  paid  in  full.  On  return  of  the  mandate  of  the  supreme  court  a 
decree  was  rendered  in  the  case  of  PaUie  A.  Clay  et  al.  v.  Lucy  C.  FVee- 
man  et  cd.,  overruling  the  demurrer  of  the  defendants  to  complainants' 
bill,  and  issuing  an  injunction  restraining  David  I.  Field,  Jr.,  from  the 
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further  prosecution  of  his  ejectment  suit  against  the  complainants,  and 
from  suing  out  final  process  for  the  enforcement  of  a  judgment  for  rent 
obtained  therein;  and  upon  the  same  day  complainants  were  granted 
leave  to  file  a  supplemental  bill  "setting  up  thQ  result  of  the  cause  of 
Lucy  C.  Freeman  against  them  for  arrearages  of  rent,  and  such  facts  in 
connection  therewith  as  they  may  desire,  and  praying  such  relief  touch- 
ing the  same  as  they  may  be  advised." 

The  supplementaj  bill  filed  alleged  as  follows. 

"(1)  After,  notwithstanding  the  tiling  of  the  bill  in  this  cause,  the  defend- 
ant L.  C.  Freeman  prosecuted  her  suit  in  this  court  against  your  orators  for 
arrearages  in  rent  upon  and  for  her  dower  interest  in  the  Content  plantation, 
as  shown  in  the  pleadings,  and  on  the  12th  day  of  June,  1884,  A.  D.,  after 
her  demurrer  and  exception  to  your  orators'  original  bill  had  been  sustained, 
recovered  a  final  decree  against  your  orator  Pattie  A.  Clay  for  three  thousand 
and  ninety-two  and  tliirty-four  one-hundredths  dollars,  and  costs.  On  the 
14th  day  of  June,  1884,  on  motion,  this  judgment  or  decree  was  reduced 
to  two  thousand  two  hundred  and  fifteen  one-hundredths  dollars,  the  same, 
with  the  costs  in  the  cause,  one  hundred  and  sixty.two  dollars,  your  ora- 
tors well  and  truly  paid,  and  so  performed  the  said  payment  and  decree  of 
the  said  district  court,  from  which  there  was  no  appeal,  as,  by  the  record  of 
said  cause,  doth  appear,  (2)  That  said  recovery  and  payment  was  not  accord« 
ing  to  right  and  justice,  as  appears  from  the  opinion  of  the  supreme  court  of 
the  United  Slates  on  your  orators'  appeal  to  the  above  decree  of  this  court  in 
this  cause,  and  the  said  Lucy  C.  Freeman  ought  in  this  cause  to  be  decreed 
and  adjudged  to  restore  the  said  sum  and  costs  to  your  orators,  or  be  compelled 
to  accept  it  as  a  charge  against  her  in  any  accounting  hereafter  to  be  had  in 
the  cause.  The  premises  considered,  your  orators  pray  as  prayed  in  the  orig- 
inal bill,  and  that  the  said  Lucy  C.  Freeman  be  adjudged  to  restore  to  them 
the  money  so  wrongfully  secured  by  her  in  the  said  cause,  and  for  general 
relief." 

Mrs.  Lucy  C.  Freeman  thereafter  filed  her  answer  to  the  original  bill, 
and  as  to  the  supplemental  bill  she  answered  as  follows: 

"As  to  said  supplemental  bill  she  says  that  on  the  30th  day  of  Septem- 
ber, 1880,  your  respondent  filed  against  the  complainant  her  original  bill 
of  complaint  in  the  chancery  court  of  Bolivar  county.  Miss.,  demanding  of 
complainant  rents  for  the  dower  of  respondent  in  lands  of  her  former  bus- 
band,  David  I.  Field,  deceased,  and  which  complainant  had  wrongfully  with- 
held from  her.  Said  cause  was  removed  to  this  court,  and  on  the  10th  day 
of  August,  1882,  the  complainant  filed  against  respondent  this,  her  originid 
bill  in  this  cause,  under  which  respondent  was  enjoined  from  prosecuting  her 
suit  aforesaid.  That  afterwards,  on  the  6tb  day  of  March,  1884,  after  demur- 
rer to  the  original  bill  herein,  said  demurrer  having  been  sustained  by  this 
court,  said  injunction  was  dissolved,  and  the  bill  dismissed.  In  making  said 
decrees  of  dissolution  and  dismissal,  the  court  offered  to  retain  the  bill  for  the 
purpose  of  stating  the  account  between  the  complainant  and  respondent;  yet 
complainant,  well  knowing  that  she  could  appeal  this  cause  to  the  supreme 
court  of  the  United  States,  and  could  not  appeal  the  other  if  it  should  result 
in  a  decree  for  less  than  85,000.00,  deliberately  elected  not  to  have  said  bill  so 
retained,  and  ttiereby  consented  to  its  dismissal  in  so  far  as  this  account  is 
concerned.  Thereupon  your  respondent  proceeded  with  her  cause,  as  she  had 
a  right  to  do,  and  said  cause  resulted,  on  the  16th  day  of  June,  1884,  as  is 
stated  in  said  supplemental  bill,  in  a  decree  in  favor  of  your  respondent  against 
the  complainant  for  the  sum  of  $2,215.00,  not  the  sum  of  (2,200.15  dollars,  aa 
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wrongfully  stated  tlierein.  This  sum  of  $2,215.00,  and  the  costs,  as  stated, 
the  complainant  (that  is  to  say,  the  respondent  iu  tliat  cause)  "oluntarily  paid 

to  this  respondent,  witliont  legal  process,  on  the day  of  July,  1884;  so 

that  your  respondent  says  that  the  said  decree  is  in  full  force  and  effect,  uu- 
a'ppealed  from,  unreversed,  without  any  bill  of  review  or  petition  for  rehear- 
ing, except  that  it  was  voluntarily  paid  in  full,  and  settled.  The  matter  is 
res  adjudicata,  and  cannot  be  reopened,  and  this  court  will  not  do  obliquely 
for  the  complainant  what  it  could  not  do  directly.  It  would  be  to  affect  re- 
spondent, and  hold  her  chargeable,  even  to  the  extent  of  setting  aside  and  an- 
nulling after  two  years  a  solemn  and  final  decree  of  this  court,  mercfly  on  the 
ground  of  error,  by  an  appeal  to  which  she  was  no  party,  since  the  complain- 
ant by  her  course  aforesaid  induced  her  to  believe  that  the  whole  matter  was 
settled  and  flnisbed.so  far  as  she  was  concerned.  And  respondent  submits, 
as  a  matter  of  law,  whether  a  matter  purely  pt'rsoual  to  herself  and  the  com- 
plainant can  be  introduced  into  the  accounting  of  the  partnership  matters  be- 
tween C.  I.  Field  and  D.  I.  Field,  and  on  this  point  prays  that  this  answer  be 
taken  as  a  demurrer  to  the  said  supplemental  bill." 

On  the  19th  of  November,  1S86,  it  was  ordered  that — 
"This  cause  be  set  down  for  hearing  on  the  plea  of  Lucy  C.  Freeman  to  the 
supplemental  bill  of  complaint  til^  October  4,  1886,  as  to  its  surhciency  in 
law." 

Afterwards,  on  the  11th  of  January,  1888,  the  following  agreement  of 
record  was  made: 

"In  this  cause  the  complainant,  having  set  the  '  answer'  of  Lucy  C.  Free- 
man to  the  supplemental  bill  down  for  sulliciency  on  the  idea  that  it  was  a 
plea,  it  is  now  agreed,  to  avoid  delay,  that  the  said  answer  may  be  taken  as 
such,  and  considered  as  if  excepted  to,  and  the  exceptions  of  complainant 
thereto  and  the  demurrer  filed  to  the  said  supplemental  bill  be  considered  and 
determined  by  the  court,  and,  if  said  exceptions  and  demurrer  be  overruled, 
that  the  cause  may  be  disposed  of  Anally,  the  complainant  being  allowed  to 
file  exceptions  to  said  answer  nunc  pro  tuiio.  It  is  further  agreed  that,  if  said 
demurrer  be  sustained,  the  proper  order  may  be  made  dismissing  the  said 
supplemental  bill,  with  or  without  prejudice,  as  the  court  may  determine." 

A  great  deal  of  testimony  was  taken  and  filed  in  said  cause;  and  on 
the  1st  day  of  June,  1888,  an  order  of  reference  was  made  in  said  cause 
in  and  by  which  an  account  was  directed  of  the  partnership  affairs  afore- 
said, and  certain  directions,  not  necessary  to  set  forth  here,  given  to  the 
master.     Said  order,  among  other  things,  provides  that — 

"All  other  matters  arising  in  the  cause  as  to  the  claim  of  the  complainant 
against  the  defendant  Lucy  C.  Freeman,  growing  out  of  the  payment  to  her 
by  the  complainant  of  the  amount  of  a  decree  heretofore  rendered  in  her  favor 
by  this  court,  and  the  disposition  to  be  made  of  the  rental  accruing  on  the 
dower  interest  of  the  said  Lucy  C.  Freeman  since  her  occupation  of  said  plan- 
tation, and  otherwise  arising  in  the  cause,  are  reserved  to  the  final  bearing; 
but  in  taking  the  account  the  commissioner  will  ascertain  and  report  to  the 
court  the  rental  value  of  the  dower  in  the  said  plantation  occupied  by  the  said 
Lucy  C.  Freeman  from  the  time  she*  was  lei  into  possession,  and  the  arrear- 
ages of  rental  asserted  by  her,  and  for  which  a  recovery  was  heretofore  had; 
and  in  making  his  report  to  the  court  he  will  ascertain  the  amount  of  rent 
duly  chargeable  against  the  complainant  for  the  use  of  the  entire  plantation, 
as  well  as  the  amount  due  on  account  of  the  rental  value  of  the  dower  allotted 
to  the  said  Lucy  C.  P^reeman,  to  the  end  that  the  court,  by  a  proper  decree  in 
the  premises,  may  dispose  of  the  whole  controversy,"  etc. 
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And  afterwards,  on  the  1st  day  of  August,  1889,  the  master's  report 
was  filed.  In  and  by  said  report  it  appeared  that  there  was  due  to  the 
said  firm  of  D.  I.  Field  &  Co.,  by  Christopher  I.  Field,  on  the  1st  day 
of  January,  1880,  after  satisfying  all  demands  of  said  Christopher  against' 
said  firm,  the  sum  of  $2,396.26,  and  on  the  1st  of  January,  1889,  ex- 
clusive of  the  dower  interest  of  Mrs.  Freeman,  the  sum  of  $11,771.94; 
that  three  fifths  of  the  last-named  sum  was  the  property  of  the  said  Pat- 
tie  A.  Clay  as  the  heir  at  law  of  said  Christopher;  and  that  the  said 
Christopher  was  en t^  led  to  allowance,  as  against  said  balance,  of  three 
or  four  small  items  of  disbursement  for  the  benefit  of  David's  estate,  not 
necessary  to  set  forth  here,  with  interest  thereon.  On  such  basis,  the 
master  then  stated  the  account  between  Mrs.  Lucy  C.  Freeman-and  Pat- 
tie  A.  Clay,  representative  of  C.  I.  Field,  as  follows: 

1889.  Mrs.  Luot  C.  Freeman  in  aooount  with  C.  I.  Field.  Dr.  Or. 

Juil.  To  money  paid  her  in  1861 $  200  00 

To  interest  on  same  at  ec,  35  years 800  00 

To  dower  coUected  in  1884 9,887  58 

To  interest  on  dower  6  years  at6X 859  53 

By  balance  due  C.  I.  Field »,747  11 

Certain  objections  were  made  to  said  report,  among  others  that  the 
master  had  failed  to  credit  Mrs.  Freeman  with  her  one-sixtli  part  of  the 
said  sum  of  $2,396.26,  found  to  be  due  on  the  1st  day  of  January,  1880, 
as  aforesaid;  and  this  objection  was  allowed  by  the  court.  Whereupon 
said  account  was  so  far  modified  as  to  reduce  the  same  by  said  allow- 
ance,  together  with  some  others  not  material  here,  to  the  sum  total  of 
$2,667.28.  Thereupon  the  court,  on  the  15th  day  of  August,  1889, 
rendered  a  final  decree  in  said  cause,  in  and  by  which,  among  other 
things,  it  was  ordered  and  adjudged  that  the  complainant,  Pattie  A. 
Clay,  recover  of  Mrs.  Lucy  C.  Freeman  the  said  sum  of  $2,667.28,  with 
interest  thereon  from  the  1st  day  of  January,  1889,  at  the  rate  of  6  per 
cent,  per  annum,  for  which  execution  may  issue  to  be  levied;  and  part 
of  the  costs  of  said  cause  were  also  adjudged  against  Mrs.  Freeman. 
From  the  said  decree  of  16th  of  August,  1889,  all  of  the  parties  prayed 
an  appeal  to  the  supreme  court  of  the  United  States;  but  that  tribunal, 
on  the  2d  day  of  March,  1891,  (11  Sup.  Ct.  Rep.  419,)  dismissed  the 
appeal  of  Lucy  C.  Freeman  on  the  ground  that  the  amount  in  contro- 
versy was  not  suflficiently  large  to  give  that  court  jurisdiction. 

The  bill  of  review  brings  the  entire  record  of  the  cause  before  the 
court,  and  prays  that  on  the  final  hearing  the  court  will  order  and  ad- 
judge that  the  decrees  herein  rendered  against  Mrs.  Freeman  on  the  15th 
day  of  August,  1889,  be  credited  with  the  said  amount  of  $2,387.58, 
with  interest  thereon  at  6  per  cent,  per  annum  from  the  date  from  which 
the  master  computed  interest  on  the  same  in  said  account,  being  the 
amount  improperly  and  erroneously  charged  against  her,  since  it  was 
paid  to  her  under  said  decree  of  14th  June,  1884,  and  cannot  be  recov- 
ered in  this  collateral  and  indirect  manner.  A  demurrer  was  filed  to 
the  said  bill  of  review,  and  for  causes  of  demurrer  are  assigned  the  fol- 
lowing: 
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"(1)  There  is  no  equity  on  the  face  of  the  bill.  (2)  There  is  not  shown  to 
be  any  error  in  the  record  of,  and  proceedings  had  in,  the  principal  case.  (8) 
The  complainants  have  not  performed  or  tendered  performance  of  the  decree 
complained  of.    (4)  And  for  other  causes  to  be  assigned  at  the  hearing." 

The  court  below  sustained  the  sjiid  demurrer,  and  dismissed  the  said 
bill  of  review,  whereupon  the  complainants  prosecute  this  appeal. 

Edxoard  Mayes  and  I^Vank  Johnston,  for  appellants. 

WiUiam  L.  Nugent,  for  appellees.  ' 

Before  Pardee  and  McCormick,  Circuit  Judges,  and  LocKET^istrict 
Judge. 

Pardee,  Circuit  Judge,  (after  stating  the  fads.)  The  bill  of  review, in 
this  case  is  brought  for  alleged  error  of  law  appearing  ou  the  face  of  the 
decree.     To  sustain  the  bill — 

"The  decree  complained  of  must  be  contrary  to  some  statutory  enactment, 
or  some  principle  or  rule  of  law  or  equity  recognized  or  acknowledged,  or  set- 
tled by  decision,  or  be  at  variance  with  the  forms  or  practice  of  the  court;  but 
the  bill  cannot  be  maintained  where  the  error  is  in  mere  matter  of  form,  or 
tlie  propriety  of  the  decree  is  questioned."     Daniell,  Oh.  Pr.  §  1576. 

"In  regard  to  errors  of  law  apparent  upon  tlie  face  of  the  decree,  the  estab- 
lished doctrine  is  that  you  CJinnot  look  into  the  evidence  of  the  case  in  order  to 
show  the  decree  to  be  erroneous  in  its  statement  of  the  facts.  But  taking  the 
facta  to  be  as  they  are  stated  to  be  on  the  face  of  the  decree,  you  ro  ust  show  that 
the  court  has  erred  in  point  of  law.  *  *  *  In  the  courts  of  the  United  States 
the  decree  usually  contains  a  mere  reference  to  the  antecedent  proceedings 
without  embodyingthem.  But  for  the  purpose  of  examining  all  errors  of  law, 
the  bill,  answers,  and  other  proceedings  are,  in  our  practice,  as  much  a  part  of 
the  record  before  the  court  as  the  decree  itself;  for  it  is  only  by  a  compari- 
son with  the  former  that  the  correctness  of  the  latter  can  be  ascertained. " 
Story,  Eq.  PI.  407. 

These  propositions  arewtell  settled.  Whiting  v.  Bank,  13  Pet.  6;  Pvi- 
nam  v.  Day,  22  Wall.  60;  Bvffington  v.  Harvey,  95  U.  S.  99;  Thovipstm 
V.  MaaweU,  Id.  397;  Beardv.  Burls,  Id.  434;  SMton  v.  VanKleeck,  106  U. 
S.  532,  1  Sup.  Ct.-Rep.  491;  Bridge  Co.  v.  Hatch,  125  U.  S.  7,  8  Sup. 
a.  Rep.  811. 

In  the  present  case  the  error  alleged  as  apparent  upon  the  face  of  the 
decree  in  the  principal  suit  is  the  failure  of  the  court  to  give  due  effect 
to  an  alleged  plea  of  res  adjudicata  contained  in  the  answer  of  Mrs.  Free- 
man to  the  supplemental  bill.  Said  answer  also  contained  a  demurrer  to 
the  supplemental  bill  on  the  ground  that  the  collection  by  Mrs.  Freeman 
from  the  complainant  of  rents  of  her  dower  estate  was  a  matter  purelj'  per- 
sonal to  herself  and  the  complainant,  and  could  not  be  introduced  into  an 
accounting  of  the  partnership  matters  between  C.  I.  Field  and  D.  I.  Field. 
The  answer  of  Mrs.  Freeman  was  treated  by  the  complainants  as  a  plea, 
and  was  duly  set  down  for  sufficiency.  About  18  months  thereafter,  as 
appears  by  tlie  record,  counsel,  to  avoid  delay,  agreed  that  the  said  an- 
swer was  to  be  taken  as  such,  and  considered  as  if  excepted  to;  the  agree- 
ment providing  that  if  the  exceptions  of  complainant  thereto  and  the  de- 
murrer filed  to  the  supplemental  bill  should  be  overruled,  the  case  might 
be  disposed  of  finally,  complainants  being  allowed  to  file  exceptions  to 
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said  answer  nunc  pro  tunc.  And,  on  the  other  hand,  it  was  agreed  that, 
if  the  demurrer  should  be  sustained,  the  proper  order  should  be  made 
dismissing  the  supplemental  bill,  with  or  without  prejudice,  as  the  court 
should  determine.  After  the  said  agreement  no  further  notice  of  the 
said  supplemental  bill  and  answer  thereto  seems  to  have  been  taken  by 
either  the  parties  or  the  court  until  the  decree  of  June  1, 1888,  referring 
the  cause  to  a  master  to  take  an  account,  in  which  decree  it  was  pro- 
vided as  follows: 

"All  other  matters  arising  in  the  case  as  to  the  claim  of  complainant 
against  the  defendant  Lucy  V.  Freeman,  growing  out  of  tlie  payment  to  her 
by  the  complainant  of  the  amount  of  tlie  decree  heretofore  rendered  in  lier 
favor  by  this  court,  and  the  disposition  tobemadeof  the  rental  accruing  on  the 
dower  interest  of  the  said  Lucy  C.  Freeman  since  Iter  occupation  of  the  said 
plantation,  and  otherwise  arising  in  the  cause,  are  reserved  to  the  linal  hear- 
ing; but  in  taking  the  account  tl>e  commissioner  will  ascertain  and  report  to 
the  court  the  rental  value  of  the  dower  in  said  plantation  occupied  by  the  said 
Lucy  C.  Freeman  from  the  time  she  was  let  into  possession,  and  the  arrear- 
ages of  rental  asserted  by  her,  and  for  which  a  recovery  was  heretofore  had ; 
and  in  making  his  report  to  the  court,  be  will  ascertain  the  amount  of  rent 
duly  chargeable  against  the  complainant  for  the  use  of  the  entire  plantation, 
as  well  aa  the  amount  due  on  account  of  the  rental  value  of  the  dower  allotted 
to  the  said  Lucy  C.  Freeman,  to  the  end  that  the  court  by  a  proper  decree  in 
the  premises  may  dispose  of  the  whole  controversy." 

To  this  interlocutorj'  decree  no  exceptions  were  taken.  In  reporting 
to  the  court,  the  master  charged  Mrs.  Freeman  with  the  amount  collected 
from  Mrs.  Clay,  in  1884,  as  rents  of  the  dower  estate,  with  interest 
thereon  to  January  1,  1889,  which  amount  was  afterwards  made  the 
basis  of  the  decree  rendered  against  Mrs.  Freeman  in  the  principal  suit. 

It  is  to  be  noticed  that,  although  Mrs.  Freeman  filed  other  exceptions 
to  the  master's  report,  she  made  no  exception  to  the  master's  report  hold- 
ing her  to  account  for  the  amount  of  the  decree  collected  by  her  from 
Mrs.  Clay. 

The  supplemental  bill  of  complainants  sets  forth  the  prosecution  of 
the  suit  by  Mrs.  Freeman  for  rent  of  dower  estate,  pending  the  appeal 
in  the  main  case  to  the  supreme  court,  the  recovery  of  a  decree  therein, 
and  the  payment  by  the  complainants  of  the  amount  of  the  decree,  and 
its  prayer  was  for  the  restitution  of  the  money  so  alleged  to  have  been 
wrongfully  collected  in  said  case.  Mrs.  Freeman's  answer  to  the  supple- 
mental bill  sets  forth  the  same  state  of  facts,  averring,  in  addition  thereto, 
the  single  fact,  apparent  upon  the  face  of  the  record  in  the  main  case,  that 
the  court,  in  passing  upon  the  demurrers  in  the  main  case,  had  oflered  to 
retain  the  bill  for  the  purpose  of  stating  the  account  between  the  com- 
plainant and  respondent,  and  that  the  complainant  had  deliberately 
elected  not  to  have  said  bill  so  retained;  thereby,  it  is  alleged,  consenting 
to  its  dismissal,  so  far  as  an  account  with  Mrs.  Freeman  was  concerned. 
It  seems  clear,  therefore,  that  the  said  supplemental  bill  and  the  answer 
thereto  raised  no  issue  of  fact  between  the  complainant  and  defendant. 
The  issue  was  one  solely  of  law,  and  tlmt  was  as  to  the  efifect  to  be  given 
to  the  enforced  payment  of  the  rents  of  the  dower  estate,  pending  the  ap- 


Digitized  by 


Google 


FKEEMAX    f.  CLAY.  9 

peal  of  the  main  case.  The  court  appa  rently  disposed  of  this  branch  of  the 
case  on  the  supplemental  bill  and  answer  thereto,  disregarding  excep- 
tions and  demurrer,  and  the  conclusion,  as  expressed  in  the  decree  of 
the  court,  was  to  the  effect  that  those  rents  were  unjustly  collected,  and 
should  be  returned  by  Mrs.  Freeman.  Was  this  conclusion  an  error  of 
law?  Complainants'  original  bill  was  for  the  express  purpose  of  enjoin- 
ing a  further  prosecution  of  Mrs.  Freeman's  suit  against  Mrs.  Clay  for 
the  collection  of  rents  of  the  dower  estate,  tis  well  as  for  enjoining  the 
further  prosecution  of  the  ejectment  suit  brought  by  David  I.  Field,  Jr., 
as  heir  at  law  for  one  half  of  the  Content  plantation,  until  an  account 
and  settlement  could  be  made  of  the  partnership  debts  due  by  David  I. 
Field  &  Co.  to  the  estate  of  Christopher  I.  Field.  The  court  sustained 
the  demurrers  of  both  Mrs.  Freeman  and  David  I.  Field,  Jr.,  to  the  said 
bill,  and  dismissed  the  suit,  and  an  appeal  was  allowed  in  open  court 
from  such  decree.  It  seems  to  be  of  little  moment  that  the  court  of- 
fered to  the  complainants  some  other  decree,  which  was  refused.  The 
decree  that  was  rendered  was  one  sustaining  the  demurrers  and  dismiss- 
ing the  bill. 

The  record  shows  that  an  appeal  was  prayed  for  and  allowed  in  open 
court,  and  that  said  appeal  was  afterwards  perfected  in  vacation  by  giv- 
ing the  required  bond,  and  by  issuing  citation  directed  to  both  parties, 
which  citation  appears,  by  the  record,  to  have  been  served  upon  Frank 
Johnston,  Esq.,  as  attorney  of  record  of  the  appellees,  Lucy  C.  Freeman 
and  David  I.  Field,  Jr.  By  the  record,  then,  Mrs.  Freeman  was  a  party 
to  the  appeal,  and  the  question  of  law  raised  by  the  supplemental  bill 
and  answer  was  this:  Where,  pending  the  appeal  to  the  supreme  court 
from  a  decree  dismissing  the  bill  brought  to  enjoin  the  prosecution  of 
Mrs.  Freeman's  stiit  to  recover  rent  of  the  dower  estate  and  for  an  ac- 
counting, Mrs.  Freeman  had  nevertheless  prosecuted  her  suit  for  rent  to 
final  decree,  and  collected  the  same,  whether  the  decree  so  obtained  shall 
be  considered  as  conclusive  of  the  rights  of  the  parties  in  the  further 
prosecution  of  the  suit  for  an  accounting  after  the  supreme  court  has  re- 
versed the  decree  dismissing  the  bill,  and  remanded  the  cause  to  be  fur- 
ther proceeded  with  according  to  law.  It  is  true  that  in  the  bill  of  re- 
view Mrs.  Freeman  alleges  that  she  was  not  a  party  to  the  appeal  in  the 
main  case,  because,  she  says,  no  citation  was  ever  served  upon  her,  or 
upon  any  agent  or  attorney  of  hers;  and  that  she  never  made  any  ap- 
pearance in  the  supreme  court.  She  failed,  however,  to  assert  such  f^ct 
in  her  answer  to  the  supplemental  bill,  or  in  any  other  pleading  filed 
by  her,  in  the  main  case;  and,  as  said  above,  she  made  no  exception 
whatever  to  the  interlocutory  decree  directing  the  master  to  report  with 
regard  to  the  rents  of  the  dower  estate,  nor  to  that  part  of  the  master's 
report  which  charges  her  with  the  rents  collected  pending  the  appeal. 
It  may  be  further  noticed  that  the  suit  of  Mrs.  Clay  against  Mrs.  Free- 
man and  David  I.  Field,  Jr.,  was  mainly  directed  to  an  accounting  of 
the  rents  of  the  partnership  property,  which  included  the  dower  estate 
claimed  by  Mrs.  Freeman;  and  it  would  seem  that  in  such  an  account- 
ing, where  each  party  was  required  to  account  for  the  rents  collected, 


Digitized  by 


Google 


10  FEDERAL  BEPORTER ,  vol.  52. 

it  would  make  but  little  difference  whether  the  rents  received  were  col- 
lected voluntarily  or  by  process  of  law. 

It  would  seem,  therefore,  that  the  court  was  right  in  assuming  that 
Mrs.  Freeman  was  a  party  to  the  appeal,  and  in  concluding  that  the  de- 
cree she  obtained  against  Mrs.  Clay,  pending  such  appeal,  for  rents  of 
the  dower  estate,  was  not  conclusive  of  the  rights  of  the  parties.  It 
also  seems  to  us  from  an  inspection  of  the  record  that  this  bill  of  review 
is  without  equity.  On  the  facts  stated  in  the  original  bill,  filed  in  1882 
by  Mrs.  Clay  and  Brutus  J.  Clay  against  Mrs.  Freeman  and  D.  I.  Field, 
Jr.,  it  is  clear  that  neither  D.  I.  Field,  Jr.,  as  heir  at  law,  nor  Mrs. 
Lucy  C.  Freeman,  as  the  widow  of  David  I.  Field,  St.,  was  entitled  to 
any  rents  of  the  partnership  plantation  and  property  until  after  the  part- 
nership debts  due  Christopher  I.  Field  were  paid  and  settled.  This  was 
the  decision  of  the  supreme  court  in  the  case  as  reported  in  118  U.  S. 
97,  6  Sup.  Ct.  Rep.  964.  Conceding  the  contention  of  Mrs.  Freeman 
that  she  was  no  party  to  that  suit  on  appeal,  the  law  of  the  case  is  nev- 
ertheless good  as  a  finding  by  the  supreme  court  of  the  United  States 
upon  a  given  state  of  facts.  As  Mrs.  Freeman  was  not  entitled  to  col- 
lect rents  of  her  dower  estate  prior  to  the  payment  of  the  partnership 
debts,  it  follows  that  the  decree  she  obtained  pending  the  proceedings  on 
appeal,  and  the  money  she  recovered  thereunder,  were  inequitably  re- 
covered. In  short,  the  record  shows  that,  in  the  proceedings  that  have 
been  pending  for  some  years  between  the  heirs  of  Christopher  I.  Field, 
on  the  one  side,  and  the  widow  and  heirs  of  David  I.  Field,  on  the  other, 
Mrs.  Freeman  has  obtained  from  Mrs.  Clay  the  sum  of  $2,215,  which 
she  had  no  right  to,  and  which  she,  contrary  to  equity  and  good  con- 
science, retains.     The  decree  of  the  circuit  court  is  affirmed,  with  costs. 


Richmond  v.  Atwood. 

(CirctUt  Court  of  Apjieals,  First  Circuit.    September  27,  1892. 

No.  8. 

1.  Appbalable   Orders— Interlocutory    Decree— Ixjcnctios   in   Patent  Cases  — 
Circuit  Court  of  appeals— Measire  of  Relief— Form  op  Mandate. 

A  decree  TOhich  is  rendered  after  luU  hearing  on  the  merits,  and  which  sustains 
the  validity  of  u  patent,  declares  infriDgement,  and  awards  a  perpetual  injunction 
and  an  accounting,  is  an  "interlocutory  decree,"  granting  an  injunction,  from 
which  an  appeal  will  lie  to  the  circuit  court  of  appeals,  under  section  7  of  the  act  of 
March  8, 1»H1.  Junes  Co.  v.  JM uii(/ei-,  etc,  Co.,  50  Fed.  Rep.  785, 1  C.  C.  A.  868,  ap- 
proved. 

a.  Bamb- CossTRfcnoN  OF  Statute. 

The  term  "interlocutory  order  or  decree"  was  used  in  its  broadest  sense  in  this 
section,  and  should  be  given  full  scope,  to  the  end  that  any  party  aggrieved  by 
any  order  or  decree  granting  an  injunction,  at  any  stage  of  the  proceedings,  may 
have  a  speedy  remedy  by  appeal. 

8.  Same- Decision  on  Appeal — Mandate. 

On  such  an  uppeal.  where  the  whole  record  is  before  the  circuit  court  of  appeals, 
and,  in  order  to  determine  the  rightfulness  of  the  injuuction,  tlie  court  necessarily 
examines  the  whole  case  on  the  merits,  and  reaches  th"  conclusion  that  there  is  no 
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infringement.  It  may  not  only  reverse  the  decree  and  dissolve  the  injunction,  but 
may  also  vacate  the  order  for  an  accounting,  and  order  the  bill  dismissed,  thos  ren- 
dering such  a  decree  as  the  lower  court  should  have  rendered  on  the  whole  case. 
Jonea  Co.  v.  Hunger,  etc,  Co.,  50  Fed.  Rep.  785, 1  C.  C.  A.  668,  disapproved. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District  of. 
Massachusetts. 

In  Equity.  Bill  by  Benjamin  S.  Atwood  against  Charles  C.  Rich- 
mond for  infringement  of  a  patent.  The  circuit  court  sustained  the 
patent,  found  infringement,  and  entered  a  decree  for  perpetual  injunc- 
tion and  for  an  accounting.  47  Fed.  Rep.  219.  Defendant  appealed. 
The  circuit  court  of  appeals,  after  a  hearing  on  the  merits,  reversed 
the  decree,  holding  that  the  patent  was  void  for  want  of  novelty,  or 
that,  if  sustainable  at  all,  defendant  had  not  infringed  it.  48  Fed. 
Rep.  910.  Thereafter  the  appellee  filed  a  motion  for  a  rehearing,  and 
a  petition  that  the  question  as  to  the  construction  of  the  patent  should 
be  certified  to  the  supreme  court.  At  the  hearing  of  this  motion  the 
court  raised  the  question  as  to  its  jurisdiction  to  entertain  an  appeal  at 
the  stage  which  the  case  had  reached  below,  and  as  to  the  form  of  its 
mandate,  to  wit,  whether  it  should  simply  order  that  the  decree  for 
an  injunction  be  reversed,  or  should  direct  that  the  bill  be  dismissed; 
and  upon  these  questions  leave  was  given  the  appellant  to  file  a  brief. 
Reversed,  injunction  vacated,  and  bill  ordered  dismissed. 

Frederick  P.  Piah,  WUliam  K.  Richardson,  and  James  J.  Storraw,  Jr., 
for  appellant. 

The  "Act  to  establish  circuit  courts  of  appeals,"  printed  in  138  U.  S.  709,* 
provides,  in  section  6.  tliat  "the  circuit  courts  of  appeals  established  by  this 
act  shall  exercise  appellate  jurisdiction  to  review,  by  appeal  or  by  writ  of  error, 
final  decision  in  the  district  court  and  the  existing  circuit  courts,"  (in  all  ex- 
cept certain  cases,)  and  that  "the  judgments  or  decrees  of  the  circuit  courts 
of  appeals  shall  be  dnal  *  *  *  iu  all  cases  arising  under  the  patent  liiws." 
Section  7  provides  that  "where,  upon  a  hearing  iu  equity  in  a  district  court, 
or  in  an  existing  circuit  court,  an  injunction  shall  be  granted  or  continued 
by  an  interlosutory  order  or  decree,  in  a  cause  in  which  an  appeal  from  a 
final  decree  may  be  taken  under  the  provisions  of  this  act  to  the  circuit  court 
of  appeals,  an  appeal  may  be  tiiken  from  such  interlocutory  order  or  decree 
granting  or  continuing  such  injunction  to  the  circuit  court  of  appeals." 

This  statute  (as  will  be  more  fully  set  forth  in  the  considerations  upon  the 
statute  hereto  annexed)  provides  an  appeal  from  an  inteilucutory  decree  of 
the  circuit  court  grantingan  injunction  and  referring  the  question  of  damages 
and  profits  to  a  master.  Such  a  decree  is  made  after  final  hearing  upon  the 
pleadings  and  proofs,  and  the  merits  of  the  cause  between  the  parties  are 
liilly  determined  thereby.  If  upon  appeal  the  court  of  appeals,  having  be- 
fore it  the  entire  case,  is  of  opinion  that  the  patent  is  invalid  or  has  not  been 
infringed,  the  court  will  follow  the  practice  of  the  supreme  court  of  the 
United  titates  in  reversing  a  fin<tl  decree  of  the  circuit  court,  and  will  send 
a  mandate  to  the  circuit  court  directing  that  the  bill  he  dismissed.  The  in- 
variable order  of  the  supreme  court  in  reversing  a  Anal  decree  of  the  circuit 
court  sustiuning  a  bill  for  infringement  of  letters  patent  is:  "The  decree  is 
reversed,  and  the  cause  remanded,  with  a  direction  to  dismiss  the  bill  of  com- 
plaint, with  costs." 

'ICC.  A.  Ui. 
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See,  for  example,  among  tbe  recent  cases  which  show  the  uniform  practice: 
St.  Germain  v.  Brunswick,  135  U.  8.  227-231,  10  Sup.  Ct.  Rep.  822;  Yale 
Lock  Manufg  Co.  v.  Berkshire  Nat.  Bank,  135  U.  S.  342-403,  10  Sup.  Ct. 
Kep.  884;  Burt  v.  Eoory,  133  U.  S.  349-;^59,  10  Sup.  Ct.  Hep.  394;  McCor- 
.nick  V.  Graham's  Adm'r,  129  U.  S.  1-19,  9  Sup.  Ct.  Hep.  213;  Brewing  Co. 
V.  Gottfried,  128  U.  S.  158  -170,  9  Sup.  Ct.  Rep.  83.  The  mandate  sent  to 
the  circuit  court  corresponds  to  this  order.  Seethe  papers  on  lile  in  Bvory  v. 
Burt,  equity  docket  of  this  circuit,  case  Xo.  2,753,  wbicli  shows  tbe  form  of 
such  a  mandate. 

It  is  provided  by  the  act  to  establish  circuit  (0urt<  of  appeals,  in  section  10, 
tluil  whenever,  on  appeal,  a  ease  coming  from  a  district  or  circuit  court  is 
determined  in  ttie  circuit  court  of  appeals  in  a  case  in  which  the  decision  of 
tlie  circuit  court  of  appeals  is  flnal.  "such  case  shall  be  remanded  to  the  said 
district  or  circuit  court  for  further  proceedings,  to  be  there  taken  in  pursu- 
ance of  such  determination. "  Under  this  section,  where  an  appeal  is  taken 
from  an  interlocutory  decree  granting  an  injunction,  and  it  is  determined 
upon  the  merits  by  the  circuit  court  of  appeals  that  the  patent  is  invalid,  or 
that  there  is  no  infringement,  or,  in  general,  that  the  complainant's  bill  cau- 
not  be  sustained,  the  decree  of  the  circuit  court  must  be  reversed,  and  the 
cause  remanded  to  that  court,  with  a  direction  to  dismiss  the  bill  of  com- 
plaint,  with  costs,  following  the  practice  of  the  supreme  court.  Inasmuch 
as  the  decree  of  the  circuit  court  granting  tbe  injunction  was  made  upon 
final  hearing,  and  the  appellate  court  decided  upon  all  the  pleadings  and  proofs 
that  the  complainant's  case  fails,  it  would  obviously  be  InsutBcient  to  reverse 
the  decree,  only  in  so  far  as  it  grants  an  injunction,  and  remand  the  case  to 
tbe  circuit  court,  with  directions  only  to  enter  a  decree  denying  an  injunc- 
tion. The  appellate  court  has  decided  upon  the  merits  that  the  bill  cannot  be 
sustained,  and  any  action  by  the  circuit  court,  except  to  dismiss  the  bill, 
would  therefore  simply  be  reversed  again  by  the  court  of  appeals. 

Referenceto  the  well-established  practice  in  such  jurisdictions  as  allow  an 
'appeal from  interlocutory  decrees  or  orders,  granting  injunctions  and  other 
relief,  shows  conclusively  that  the  appellate  court,  when  it  has  the  entire  case 
before  it,  will  dispose  of  the  entire  case  whenever  it  can  do  so,  and  will  in- 
struct the  lower  court  to  enter  such  a  decree  as  will  put  an  end  to  the  contro- 
versy. We  note  the  date  of  each  case,  as  showing  how  long  the  practice  has 
been  settled. 

In  New  York  (prior  to  the  Code)  an  appeal  was  allowable  from  an  interloc- 
utory decree  or  order,  and  the  practice  was  expressly  settled  that  on  an  appeal 
from  an  interlocutory  order  the  court  of  appeals  would  determine  finally  be- 
tween the  parties,  if  the  merits  of  the  case  were  fully  before  it,  as  will  be 
seen  by  reference  to  early  New  York  cases. 

Le  Guen  v.  Gouvemeur,  1  Johns.  Cas.  436,  (1800.)  The  chancellor  had 
made  an  interlocutory  order,  after  the  evidence  had  been  taken  in  a  cause, 
directing  an  issue  to  a  jury  to  try  the  fact  of  fraud.  The  highest  court  of 
the  state,  on  an  appeal  from  this  interlocutory  order,  decided  that  a  previous 
judgment  at  law  between  tbe  parties  was  binding,  and  the  bill  of  complaint 
was  accordingly  dismissed.  The  case  was  very  elaborately  argued,  and  thu 
judges  delivered  opinions  xeriatim. 

Radclifk,  J.,  says,  (page  41)9:)  "I  have  also  no  doubt  that  this  court  may 
proceed  further,  if  it  appear  that  the  merits  are  fully  in  its  possession,  and 
determine  finally  between  the  parties.  That  such  is  the  power  and  frequently 
the  practice  of  the  house  of  lords  in  England  is  evident  from  the  cases  which 
have  been  cited." 

Kent,  J.,  holds,  (page  508:)  "It  is  the  settled  rule  of  the  house  of  lords  in 
England  upon  appeals  always  to  give  such  a  decree  as  the  court  below  ought 
to  have  given.    This  is  the  great  and  leading  maxim  in  their  system  of  ap- 


Digitized  by 


Google 


RICHMOND  V.  ATWOOD.  13 

pellate  jurisprudence,  and  instanceB  are  accordingly  very  frequent  in  which 
the  lords,  on  appeals  from  interlocutory  orders  in  chancery,  have  reversed  the 
order,  and  decided  fully  on  the  merits." 

See,  also,  Lansing,  C.  J.,  page  521.  The  judges  referred  to  the  house  of 
lords  cases  very  fully,  and  pointed  out  the  idleness  of  sending  back  a  case  for 
further  action  by  the  chancellor,  when  the  entire  merits  are  before  the  court 
on  appeal.  It  was  accordingly  ordered  thatthe  interlocutory  order  should  be 
reversed,  and*that  the  bill  should  be  dismissed. 

Bush  V.  Livingston,  2  Caines,  Cas.  66,  (1805.)  This  was  similarly  an  ap- 
peal from  an  interlocutory  order  of  the  chancellor  after  the  evidence  had  been 
taken.  The  order  was  reversed,  and  an  order  entered  disposing  of  the  case. 
The  court  referred  to  the  preceding  case,  and  says  that  the  court  in  that  case 
directed  the  complainant's  bill  to  be  dismissed  "on  precedents  from  the  pro- 
ceedings of  the  house  of  lords  of  England  on  appeals  from  chancery,  and  be- 
cause the  whole  merits  of  the  case  were  before  the  court.  When  it  is  con- 
sidered that  there  can  be  no  further  proofs  in  the  cause,  thatthe  whole  merits 
have  been  discussed  and  reviewed,  and  that  it  will  save  litigation  and  ex- 
pense, I  am  myself  contented  to  be  bound  with  the  precedent  which  has  been 
made."    See,  also,  to  the  same  effect,  Bebee  v.  Bank,  1  Johns.  529,  (1806.) 

The  same  is  the  practice  in  the  \ew  Jersey  court  of  equity,  where  an  ap- 
peal lies  from  an  interlocutory  decree  granting  an  injunction.  Newark  <t  If. 
Y.  Ji.  Co.  V.  ifayor,  elc,  23  N.  J.  Eq.  515,  (1872.)  The  court  points  out, 
discussing  the  English  and  Xew  York  cases,  that  the  appellate  court  will  dis- 
pose of  the  entire  controversy  t)etween  the  parties:  "The  general  rule  is  that 
the  appellate  court  will  render  such  judgment  as  the  inferior  court,  under 
all  the  circumstances,  should  have  given." 

In  England  this  principle  is  so  well  settled  that  it  is  not  discussed  at  all  in 
the  books,  but  is  found  to  be  the  unquestioned  practice  from  the  earliest  times. 
Among  the  early  cases  in  the  house  oflords,  cited  by  Mr.  Chancellor  Kent, 
are  the  following:  Oovernors,  etc.,  v.  Swan,  5  Brown,  Pari.  Cas.  429,  (1760.) 
Upon  an  appeal  from  an  interlocutory  order  of  the  chancellor,  it  was  "ordered 
and  adjudged  that  the  decree  complained  of  should  b>'  reversed,  and  that  the 
respondent's  bill  should  be  dismissed."  See,  to  the  same  effect,  Ellis  v.  8e. 
grave,  7  Brown,  Pari.  Cas.  331,  (1760;)  Bouchier  v.  Taylor,  4  Brown,  Pari. 
Cas.  708,  (1776.) 

Similar  cases  on  appeal  from  interlocutory  decrees,  where  the  house  of  lords 
reversed  the  decree  and  made  an  order  terminating  the  controversy,  remitting 
the  case  to  the  court  of  chancery  to  carry  out  the  decree,  are  as  follows:  White 
V.  Lightburne,  4  Brown,  Pari.  Cas.  181,  (1722;)  Attorney  General  v.  Wall, 
Id.  665,  (1760;)  Scribblehlll  v.  Brett,  Id.  144,  (1703.)  Numerous  other  cases 
to  the  same  effect  can  be  discovered  in  the  English  books.  McCan  v.  CFer' 
rail,  8  Clark  &  F.  30,  (1841.) 

This  decision  of  the  house  of  lorJs  shows  what  their  well-established  prac- 
tice is.  The  case  came  up  upon  appeal  from  a  complicated  decree  in  Ireland 
with  which  the  house  of  lords  did  not  agree.  The  lord  chancellor  pointed 
out  that  the  usual  course  of  the  house  of  lords  was  "to  declare  the  principle 
on  which  the  decree  is  to  be  founded,  and  to  refer  It  back  to  the  court  to  carry 
it  into  execution."  But  he  pointed  out  that  sometimes  mistakes  were  made 
by  the  lower  courts  in  complicated  cases.  "I  think  it  more  expedient  and 
more  calculated  to  save  expense  to  the  parties  that  this  house  in  making  its 
order  should  frame  the  decree  in  such  a  manner  as  to  prevent  the  necessity  of 
any  further  reference  to  the  court  below."  Accordingly  the  house  of  lords 
made  a  very  long  order,  declaring  to  what  decree  the  complainants  were  en- 
titled, and  ordering  that  "the  cause  be  remitted  to  the  court  of  chancery  of 
Ireland  to  make  a  decree  conformable  to  the  above  declaration,  and  to  carry 
these  directions  into  effect." 
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The  English  cases  quoted  above  were  all  decided  long  before  the  judicature 
acts,  and  show  conclusively  the  well-established  practice  of  courts  of  equity 
in  cases  where  appeals  from  interlocutory  decrees  are  allowed.  This  practice 
of  the  English  chancery  should  be  followed  by  this  court.  Rev.  St.  U.  S.  § 
913,  provides  that  "the  forms  of  mesne  process,  and  the  forms  and  modes  of 
proceedings  in  suits  of  equity,  *  *  *  in  the  circuit  and  district  courts, 
shall  be  according  to  the  principles,  rules,  and  usages  which  belong  to  courts 
of  equity,  *  *  *  except  when  it  is  otherwise  provided  by^jstatute  or  by 
rules  of  court  made  in  pursuance  thereof."  Under  this  statute  it  is  well  set- 
tled that  the  United  States  court  will  "adopt  the  principles,  rules,  and  usages 
of  the  court  of  chancery  of  England."  Valtier  v.  Hinde,  7  Pet.  253-274; 
Beln  V.  Heath,  12  How.  168-178. 

And  this  principle  is  now  embodied  in  an  express  rule  of  the  supreme  court 
of  the  United  States.  Equity  rule  90.  Accordingly  this  court,  lipon  an  ap- 
peal from  an  interlocutory  decree  granting  an  injunction,  having  all  the  mer- 
its of  the  case  before  it,  will  proceed  Anally  to  dispose  of  tlie  case,  and  will 
remand  the  case  to  the  circuit  court  with  a  direction  to  dismiss  the  bill  of  com- 
plaint if,  in  the  opinion  of  the  appellate  court,  the  suit  cannot  be  sustained. 
The  object  of  the  act  in  establishing  the  appellate  court  is  to  save  trouble  and 
expense  to  suitors,  and  this  object  is  best  attained  by  a  mandate  which  will 
obviate  any  unnecessary  proceedings  in  the  court  below. 

This  court  in  each  case  will  instruct  the  court  below  to  make  the  order  or 
decree  which  it  should  have  made  upon  the  facts  before  it.  If  the  appeal  is 
from  an  order  granting  a  preliminary  injunction,  and  this  court  is  of  opin- 
ion that  the  validity  of  the  patent  is  doubtful,  or  that  the  complainant  will 
not  be  irreparably  damaged  by  waiting  until  final  hearing,  it  will  direct  the 
court  below  to  rescind  the  order  granting  a  preliminary  injunction;  then  the 
case  proceeds  fur  final  hearing.  If  the  appeal  is  from  an  interlocutory  decree 
granting  an  injunction,  and  this  court  is  of  opinion  that  the  bill  cannot  be 
sustained,  then  it  will  direct  the  court  below  to  dismiss  the  bill.  In  both  cases 
the  parties  are  put  in  the  situation  which  they  would  occupy  if  the  court  be- 
low had  decided  in  accordance  with  the  opinion  of  the  appellate  court,  and 
this  is  the  plain  intention  of  the  statute. 

Considerations  upon  the  jurisdiction  of  this  court  under  the  statute. 

We  have  been  requested  by  the  court  to  submit  a  short  brief  bearing  upon 
the  meaning  of  the  statute  in  providing  for  an  appeal  from  an  "interlocutory 
order  or  decree  granting  or  continuing  an  injunction."  See  section  7  of  the 
act  to  establish  circuit  courts  of  appeals,  above  quoted. 

The  intention  of  congress  in  passing  this  section  of  the  statute  is  made 
plain  by  the  following  considerations: 

It  was  long  ago  settled  that  the  supreme  court  had  no  jurisdiction  to  enter- 
tain an  appeal  from  a  decree  at  final  hearing  granting  an  injunction,  and  re- 
ferring the  cause  to  a  master  for  an  account,  either  in  a  patent  cause  or  in 
other  like  causes  in  equity,  for  such  a  decree  is  only  "interlocutory."  The 
lung,  tedious,  and  expensive  process  of  accounting  had  first  to  be  gone  through 
with,  and  the  final  decree,  leased  on  the  master's  report,  entered,  before  an 
appeal  could  be  taken.  IJy  the  statutes  of  the  United  States.  (Rev.  St.  §  692,) 
an  appeal  to  the  supreme  court  lies  only  from  "final  decrees." 

"In  this  respect  the  practice  of  the  United  States  chancery  courts  differs 
from  the  English  practice;  for  appeals  to  the  house  of  lords  may  be  taken 
from  an  interlocutory  order  of  the  chancellor,  which  decides  a  right  of  prop- 
erty in  dispute.  *  •  *  But  the  case  is  otherwise  in  the  courts  of  the 
United  States,  where  the  right  to  appeal  is  by  law  limited  to  final  decrees." 
For  gay  v.  Conrad,  6  How.  201-205. 

And  it  has  therefore  been  held  in  frequent  cases  that  the  supreme  court  has 
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no  jurisdiction,  under  the  acts  of  congress,  to  entertain  an  appeal  from  an 
"interlocutory  order  or  decree."  Tlie  cases  are  cited  and  summarized  very 
fully  in  Iron  Co.  v.  Martin,  132  U.  S.  91,  10  Sup.  Ct.  Rep.  32.  In  this 
case  the  decree  granted  an  injunction  and  ordered  a  reference  to  a  master 
for  an  account.  The  court  lield  that  the  decree  whs  not  a  final  and  appeal- 
able one.  So  In  Lodge  v.  Twell,  135  U.  S.  232,  10  Sup.  Ct.  Rep.  745,  it  was 
held  that  a  decree  setting  aside  a  sale  and  appointing  a  receiver  "was  inter- 
locutory, and  not  final." 

In  accordance  witii  the  preceding  cases  it  bus  been  expressly  held  that  an 
appeal  will  not  lie  to  the  supreme  court  from  a  decree  for  a  perpetual  injunc- 
tion in  a  patent  cause,  with  reference  to  a  master  to  take  accounts,  such  a 
decree  being  interlocutory,  and  not  final.  See  Barnard  v.  Oibson,  7  How. 
650;  Humiston  v.  Stalnthorp,  2  Wall.  106;  Railroad  Co.  v.  Soutter,  Id.  510- 
521. 

Under  this  statutory  limitation  of  the  jurisdiction  of  the  supreme  court.  It 
often  happens  that  great  hardship  is  caused  to  a  defendant,  against  whom  an 
erroneous  decree  is  rendered  at  final  hearing  by  the  circuit  court,  in  that  he 
is  put  to  the  useless  expense  of  a  generally  prolonged  accounting  before  a 
master,  and  is  kept  during  all  this  period  under  an  injunction,  (the  well-es- 
tablished practice  being  that  the  injunction  stands  until  the  appeal  Is  decided.) 

The  Supreme  Court  Reports  are  full  of  cases  like  Clnrk  Thread  Co.  v.  Wil- 
Umantic  Linen  Co..  140  U.  S.  481.  482,  11  Sup.  Ct.  Rep.  846.  In  this  case 
the  decree  in  favor  of  the  patent  was  rendered  in  May,  1879.  The  period  from 
that  time  until  June  17,  1886,  was  consumed  in  "a  long  contest  in  the  mas- 
ter's otBce,"  and  in  deciding  the  exceptions  to  the  muster's  report,  at  the  end 
of  which  time  damages  to  the  amount  of  over  9150,000  were  awarded  by 
final  decree  of  the  circuit  court.  Thus  a  period  of  over  seven  years  elapsed, 
during  wliich  the  defendant  was  under  injunction,  and  vast  amounts  were 
consumed  in  legal  expenses.  The  case  then  went  up  to  the  supreme  court, 
which  -eversed  the  decree  of  the  circuit  court,  and  ordered  that  tlie bill  should 
be  dismissed! 

This  is  only  one  example  of  many  to  be  found  in  the  Supreme  Court  Re- 
ports of  the  great  hardship  caused  by  inability  to  take  an  appeal  at  once  from 
the  decree  sustaining  the  patent  a(^d  granting  the  injunction.  Ko  compeu- 
sation  could  ever  be  awarded  to  the  defendant  In  the  above  case  for  being  un- 
justly deprived  by  injunction  of  the  use  of  a  valuable  construction  for  seven 
years,  nor  could  any  of  the  large  sums  expended  in  useless  fees  during  the  ac- 
counting be  recovered.  This  hardship  lias  long  been  a  matter  of  complaint 
among  the  members  of  the  bar  who  practice  in  patent  cases:  and  it  was  a 
cause  of  general  satisfaction  tliat  congress,  in  section  7  of  this  act,  had  at- 
tempted, as  was  supposed  by  the  bar,  to  remedy  this  liardship  by  allowing 
an  appeal  to  be  taken  at  once  from  the  interlocutory  decree  granting  the  in- 
junction. It  may  seem  to  the  court  that  this  general  undersUmding  amojig 
the  memliers  of  the  bar  should  have  some  weight  in  the  matter,  and  upon 
grounds  of  public  policy  it  is  certainly  desirable  that  the  stirtute  should  be 
given  this  construction,  if  compatible  wiih  the  intention  of  congress  and  the 
language  of  the  statute. 

We  submit  that  there  can  be  little  doubt  of  the  intention  of  congress.  Tho 
evil  complained  of  was  the  great  delay  of  appeals  during  tlie  accounting  be- 
fore the  master.  To  interpret  the  statute  as  referring  only  to  orders  granting 
a  preliminary  injunction  would  be  to  take  away  the  chief  benefit  of  the  stat- 
ute. In  the  first  place,  preliminary  injunctions  are  seldom  asked  for,  now 
that  it  is  well  established  that  the  court  will  only  grant  such  injunction  in 
cases  where  tliere  has  been  a  prior  adjudication  or  acquiescence  or  some  special 
equity,  and  where  the  court  is  reasonably  free  from  doubt.  Furthermore, 
in  such  cases,  the  court  will  often  dissolve  the  preliminary  injunction  upon 
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the  defendant's  filing  a  proper  bond.  And  again,  tbe  cause  can  be  rapidly 
pushed  to  final  liearing  by  the  defendant.  So  that  the  hardship  arising  from 
the  inability  to  appeal  from  an  order  granting  preliminary  injunction  ia 
slij^ht,  compared  to  the  hardship  arising  from  the  inability  to  appeal  from  an 
interlocutory  decree  granting  a  perpetual  injunction. 

It  is  well  settled  that  tbe  court,  in  construing  a  statute,  will  endeavor  to 
carry  out  tbe  intention  of  congress,  and  will  consider  the  circumstances  which 
led  to  the  passing  of  the  statute.  Piatt  v.  Railroad  Co.,  99  CJ.  S.  48-64; 
Kohlsaat  v.  Murphy,  9(5  U.  S.  153-160;  Heydmfeldt  v.  Gold  &  Silver  Min.  Co., 
93  U.  S.  634-638;  Blake  v.  Banks,  23  Wall.  307-319;  U.  S.  v.  Freeman,  3 
How.  556-565;  Wilkinson  v.  Leland,  2  Pet.  627-662;  U.  S.  v.  Wiltberger,  5 
■\Vheat.  76-^5;  Brown  v.  Barry,  3  Dall.  365-367. 

It  is  therefore  clear  that  this  court  should  look  at  the  hardship  which  this 
section  was  passed  to  remedy,  and  that  the  intention  of  congress  should  be 
carried  out  in  construing  this  statute.  Congress  certainly  iatended  to  pro- 
vide that  the  action  of  a  circuit  court  in  granting  an  injunction  at  final  hear- 
ing may  be  reviewed  by  the  appellate  court  before  the  long  and  expensive 
process  of  taking  accounts  before  the  master  is  completed,  as  is  the  estab- 
lished practice  of  the  English  court  of  chancery  and  many  other  equity  courts. 

We  submit,  further,  that  the  meaning  of  the  language  of  the  statute  is 
plain.  The  words  are,  "interlocutory  order  or  decree  granting  or  continuing 
an  injunction."  This  language  is  to  be  interpreted  according  to  its  usual 
meaning  at  the  time  of  passing  the  statute,  and  no  construction  can  be  given 
it  rendering  a  part  of  the  words  meaningless.  Railroad  Co.  v.  Moore,  121 
U.  S.  568-572.  7  Sup.  Ct.  Rep.  1334;  The  Abbot^ord,  98  U.  S.  440-444;  Minor 
V.  Bank,  1  Pet.  46-64;  Maillnrd  v.  Lawrence,  16  How.  251-201;  Piatt  v. 
Railroad  Co.,  99  U.  S.  48-58;  Market  Co.  v.  Hoffman,  101  U.  S.  112-115. 

Under  these  settled  rules  of  construction,  we  submit  that  there  can  be  no 
doubt  as  to  the  meaning  of  the  section  here  in  question.  The  words  "inter- 
locutory order"  can  only  refer  to  the  order  of  the  court  granting  a  preliminary 
injunction  upon  aliidavits.  This  w  never  properly  spoken  of  as  a  decree,  al- 
though some  few  ciises  may  be  found  where  the  word  "decree"  is  incorrectly 
used  of  such  an  order.  On  the  other  hand,  the  words  "interlocutory  decree" 
refer,  by  the  well-settled  usage  of  the  courts,  to  the  decree  on  tbe  merits  at 
final  hearing,  by  which  an  injunction  is  granted,  and  the  case  is  referred  to  a 
master  for  an  account  or  other  like  proceedings. 

If  the  jurisdiction  of  the  court  should  be  limited  under  this  section  toa|i- 
peals  from  preliminary  injunction,  the  words  "or  decree,"  in  section  7,  be- 
come not  only  superfiuous,  but  also  entirely  incorrect. 

We  will  first  ret^t  to  the  usage  of  the  supreme  court  of  the  United  States. 
The  difference  between  the  three  different  determinations  of  the  court  of 
equity  in  the  progress  of  a  suit,  namely,  "preliminary  injunction,"  "interloc- 
utory decree, "  and  "final  decree,"  is  well  shown  in  Worden  v.  Searls,  121 
U.  S.  14-19,  7  Sup.  Ct.  Rep.  814.  This  was  a  bill  in  equity  upon  letters  pat- 
ent, and  the  court  distinguishes  very  clearly,  as  follows:  "A  preliminary  in- 
junction was  issued  and  served.  •  *  •  An  interlocutory  decree  was  made, 
declaring  that  the  reissue  was  valid,  and  bad  been  infringed,  and  awarding  a 
perpetual  injunction,  and  a  reference  as  to  profits  and  damages.  *  «  • 
On  the  report  of  the  master  on  the  reference  under  the  interlocutory  decree,  a 
final  decree  was  entered  that  the  plaintiffs  recover,"  etc. 

In  Lodge  v.  Twell,  above  cited,  where  the  court  dismissed  an  appeal  as  not 
being  from  a  final  decree,  it  expressly  held  that  the  decree  "was  interlocu- 
tory and  not  final,  even  though  it  settled  the  equities  of  the  bill." 

In  Beebe  v.  Russell,  19  How.  283-285,  the  circuit  court  had  decreed  that 
certain  conveyances  should  be  executed,  and  referred  the  case  to  the  master. 
Tbe  court  dismissed  the  appeal,  holding  that  it  was  not  from  a  final  decree. 
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sayins  that  no  case  had  been  decided  by  the  supreme  court  "in  which  the  dis- 
tinction between  final  and  interlocutory  decree  has  not  been  regarded  as  it 
was  meant  to  be  by  the  legislation  of  congress,  and  as  it  was  understood  by 
the  courts  in  England  and  this  country,  before  congress  acted  upon  the  sub- 
ject. A  decree  is  understood  to  be  interlocutory  whenever  an  inquiry  as  to 
matter  of  law  or  fact  is  directed,  preparatory  to  a  final  decision." 

tSo,  also,  in  Perkins  t.  Fourniqttet,  14  How.  313-323,  the  court  distinguishes 
clearly  between  an  "interlocutory  decree,"  referring  the  case  to  a  master  to 
take  an  account,  and  a  "final  decree"  for  a  stated  sum. 

In  order  to  ascertain  what  was  the  settled  meaning  of  an  "interlocutory 
decree  granting  an  injunction"  in  patent  causes,  we  have  looked  through  the 
United  States  Keports  as  far  back  as  128  U.  S.,  and  we  find  the  following 
patent  cases  in  which  a  decree  at  final  hearing,  ordering  an  injunction  and 
referring  the  case  to  a  master  for  an  accounting,  is  expressly  spoken  of  as  an 
"interlocutory  decree,"  wliile  the  decree  based  on  the  master's  report  is  called 
tlie  "final  decree."  We  have  not  looked  any  further,  but  do  not  doubt  that 
the  cases  can  be  indefinitely  increased.  Our  citations  are  suflicieiit  to  show 
the  established  meaning  of  this  phrase. 

In  itagowan  v.  Packing  Co.,  141  U.  S.  332-337,  12  Sup.  Ct.  Rep.  71,  the 
court  says:  "Issue  being  joined,  proofs  were  taken,  and  the  case  was  heard 
before  Judge  Nixon,  then  the  district  judge,  who  entered  an  interlocutory 
decree  in  favor  of  the  plaintiff  for  an  account  of  profits  and  damages  and  a 
perpetual  injunction.  •  *  *  On  the  report  of  the  master,  *  *  *  a 
final  decree  was  entered." 

In  MoCreary  v.  Canal  Co.,  141 U.  S.  459, 460, 12  Sup.  Ct.  Kep.  40,  it  is  said: 
"Upon  the  hearing  in  the  circuit  court,  an  interlocutory  decree  was  entered 
in  favor  of  the  plaintiff,  finding  the  validity  of  the  patent,  and  the  infringe- 
ment by  the  defendant,  and  ordering  a  reference  to  a  master  for  an  account." 

In  Si.  tiermain  v.  Brunswick,  135  U.  S.  227,  228,  10  Sup.  Ct.  Kep.  822,  it 
is  said:  "Replication  having  been  filed,  proofs  were  taken,  and  an  interloc- 
utory decree  was  entered  in  favor  of  the  complainant,  sustaining  the  pat- 
ent, finding  that  there  had  been  infringement,  and  referring  the  case  to  a 
master. " 

In  Yale  Look  Manuf'g  Co.  v.  Berkshire  Nat.  Bank,  135  U.  S.  342-344, 10 
Sup.  Ct.  Hep.  884,  the  court  says:  "After  replication,  proofs  were  taken  on 
both  sides,  and  the  case  was  heard.  *  *  *  An  interlocutory  decree  was 
entered,  adjudging  reissue  No.  8,550  to  be  valid,  that  the  defendants  had 
infringed  those  claims,  and  ordering  a  reference  to  a  master  to  take  an  ac- 
count." 

In  Comely  v.  Marckwald,  131  U.  S.  159.  160,  9  Sup.  Ct.  Rep.  744.  the 
court  says:  "There  was  an  interlocutory  decree  for  the  plaintiff,  establishing 
the  validity  of  the  patent  and  its  infringement,  and  ordering  a  reference  to  a 
master  to  take  an  account  of  profits  and  damages." 

In  Collins  Co.  v.  Caes,  130  Q.  S.  56-64,  9  Sup.  Ct.  Rep.  514,  it  is  Said: 
'The  circuit  court  originally  granted  an  interlocutory  decree  in  favor  of  the 
plaintiff,  in  accordance  with  the  opinion  of  Judge  Lowell.     *    *    *    But  a 

hearing  was  afterwards  moved  for  and  granted,  the  interlocutory  decree  va- 
|ted,  and  the  bill  dismissed." 

Hurlbut  V.  SchilUnger,  130  U.  S.  456-458,  9  Sup.  Ct.  Rep.  584,  the  court 

i:    "Issuehavingbeen  joined,  proofs  were  taken  on  both  sides,  and    *    *    * 

icourt  entered  an  interlocutory  decree,  adjudging  that  the  reissued  patent 

'alid,  that  the  defendant  had  infringed  it.     *    *    *    The  decree  alsoor- 

^ reference  to  a  master  to  take  an  account  of  the  profits  and  damages." 

fcVormick  v.  Graham's  Adm'r,  129  U.  S.  1,  2,  9  Sup.  Ct.  Rep.  213, 

.rt  says:    "After  issue  joined,  proofs  were  taken  on  both  sides>  and 

*    the  court  made  an  interlocutory  decree,  holding  the  patent  to  be 

V. 52F.no.  1 — 2 
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valid  as  regards  its  first  and  second  claims,  decreeing  that  the  defendant  had 
infringed  those  claims,  *  *  *  and  referring  it  to  a  master  to  take  an  ac- 
count of  profits  and  damages." 

In  Brewing  Co.  v.  Gottfried,  128  U.  S.  158-163,  9  Snp.  Ct.  Rep.  83,  it  is 
said:  "An  interlocutory  decree  was  entered,  holding  the  patent  to  be  valid 
as  to  claims  one  and  two,  and  to  have  been  infringed  as  to  those  claims,  and 
referring  it  to  a  master  to  take  an  account  of  profits  and  damages." 

The  distinction  is  also  clearly  pointed  out  in  the  case  of  Potter  v.  Mack,  3 
Fish.  Fat.  Cas.  428,  in  a  decision  by  Mr.  Justice  Swayne,  of  the  supreme 
court.  This  case  is  a  leading  case  upon  the  proposition  that  an  injunction 
will  not  be  suspended  during  the  proceedings  before  the  master.  Here  a  de- 
cree had  been  made  for  a  perpetual  injunction,  and  directing  an  accounting. 
An  application  was  made  that  the  injunction  should  be  suspended  until  final 
decree,  and  was  refused.  The  court  says:  "He  cannot  appeal  from  the  de- 
cree, as  it  at  present  stands,  because,  although  the  decision  is  final  as  to  the 
merits  of  the  case,  it  is  in  form  an  interlocutory  decree  only,  and  the  rule 
established  by  the  supreme  court  is  that  an  appeal  can  be  taken  only  from  a  final 
decree.  •  ♦  ♦  An  interlocutory  .decree  was  entered,  and  notice  of  the  in- 
junction has  been  duly  given  to  the  defendant.  Now,  we  are  asked  to  sus- 
pend the  operation  of  this  injunction  until  a  final  decree  is  made." 

Hecond.  We  would  refer  to  the  established  meaning  of  these  words,  as  set- 
tled by  the  text-books. 

In  Walk.  Pat.  §§  644-649,  the  distinction  is  fully  drawn:  "An  interlocu- 
tory decree  in  an  equity  patent  case  is  a  decree  which  adjuilges  that  the  pat- 
ent sued  upon  is  valid,  and  that  the  defendant  has  infringed  it,  and  that  a 
master  in  chancery  take  and  report  an  account  of  the  profits,  •  *  ♦  and 
of  the  damages,  *  •  «  and  sometimes  that  the  defendant  be  perma- 
nently enjoined  from  further  Infringement.  No  appeal  from  such  a  decree 
lies  to  the  supreme  court.  Until  a  final  decree  has  been  made  for  a  specific 
money  recovery,  in  pursuance  of  an  account  of  profits  and  damages,  the  case 
is  within  the  control  of  the  court." 

The  same  text-book  shows  that  the  grant  of  a  preliminary  injunction  is  not 
spoken  of  as  a  "decree"  at  all.  Walk.  Pat.  §§  658-662.  See,  also,  section 
€98:  "A  refusal  of  a  permanent  injunction  will  generally  follow  from  the 
fact  that  the  patent  has  expired  at  the  time  of  the  interlocutory  decree." 

Kob.  Pat.  §§  1131,  1132,  is  equally  clear  on  this  subject.  "An  interlocu- 
tory decree  is  a  decree  in  favor  of  the  plaintiff  upon  the  issues  created  by  the 
bill  and  answer,  and  referring  the  cause  to  a  master  in  chancery  for  an  ac- 
count of  profits  and  an  award  of  damages.  •  *  *  A  final  decree  is  a  de- 
cree wliich  terminates  the  litigation,  either  by  awarding  to  the  plaintiff  the 
profits,  damages,  and  other  permanent  relief  to  which  he  is  entitled,  or  by  de- 
ciding the  cause  upon  its  merits  in  favor  of  the  defendant.  The  final  decree 
for  tlie  plaintifT  cannot  be  granted  where  an  account  is  necessary  until  the  ac- 
count has  been  taken  byithe  master,  and  rejwrted  to  and  accepted  by  the 
court." 

Tlie  above  citations  seem  to  show  conclusively  what  is  the  established 
meaning  of  the  words  "interlocutory  decree."  In  the  case  at  bar  the  court 
certainly  entered  a  decree,  from  which  an  appeal  was  taken;  and  this  decree 
certainly  granted  an  injunction.  There  can  be  no  dispute  about  that.  And, 
furthermore,  it  was  an  "interlocutory  decree,"  a»i8  expressly  settled,  not  only 
by  the  cases  above  cited,  but  by  the  cases  of  Barnard  v.  Gibson,  7  How.  660. 
and  Huminton  v.  Stainthprp,  2  Wall.  106,  in  which  it  was  expressly  held 
that  a  di'cree  in  a  patent  cause,  which  was  absolutely  indistinguishable  from 
the  decree  here  appealed  from,  was  not  a  final  decree.  In  both  cases  the  court 
said:'    "The  decree  is  not  final." 

As  the  decree  in  the  case  at  bar,  therefore,  was  an  "interlocutory  decree," 
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and  "granted  an  injunction,"  it  is  a  case  which  comes  witliin  the  express 
language  of  section  7  of  the  statute,  and  also  within  the  intention  of  congress, 
as  aloove  set  forth. 

As  to  the  jurisdiction  of  the  court  in  this  particular  case,  we  submit  that 
there  can  be  no  question.  For  certainly  the  circuit  court  has  entered  a  de- 
cree; if  this  decree  is  an  "interlocutory  decree,"  the  court  plainly  has  juris- 
diction under  section  7  of  the  statute,  as  the  decree  grants  an  injunction.  If, 
on  the  other  hand,  this  decree  is  a  "  final  decree. "  then  thecouithas,  of  course, 
jurisdiction  under  section  6  of  the  act,  which  '^lakes  tliis  court  an  appellate 
court,  with  jurisdiction  "to  review  by  appeal  jr  by  writ  of  error  final  deci- 
sions of  the  district  court  and  the  existing  ciicuit  courts."  The  decree  of  the 
circuit  court  in  this  case  must  be  of  eitlier  one  kind  or  tlie  other,  for  there  are 
no  other  kinds  of  decrees  known  to  the  law.  We  have  pointed  out  above  that 
in  patent  causes  these  are  tlie  only  kinds  of  decrees,  and  the  fact  is  also  estab- 
lished by  the  best  text-books  upon  general  equity  practice. 

In  Daniell's  Ch.  Pr.  (5th  Ed.)  986,  it  is  said:  "A  decree  is  a  sentence  or 
order  of  the  court,  pronounced  on  hearing  and  understanding  all  the  points 
in  issue,  and  determining  the  right  of  all  the  parties  to  the  suit  according  to 
equity  and  good  conscience.  It  is  either  interlocutory  or  final.  An  inter- 
locutory decree  is  when  the  consideration  of  the  principal  question  to  be  de- 
termined, or  the  further  consideration  of  the  cause  generally,  is  reserved  un- 
til a  future  hearing." 

This  text-book,  on  pages  1671-1673,  further  makes  it  plain  that  the  grant- 
ing by  the  court  of  a  preliminary  injunction  upon  affidavits  is  not  a  "decree" 
at  all,  (as  we  pointed  out  above,)  but  is  "an  order  for  an  injunction."  It  is 
said,  on  page  1679:  "An  injunction  which  has  been  granted  on  an  interlocu- 
tory application  is  superseded  by  the  decree  made  at  the  hearing  of  the  cause. 
The  injunction  may  be  permanently  continued,  or  made  perpetual,  by  the  de- 
cree. " 

Story,  Eq.  PI.  (10th  Ed.)  8  408o,  also  distinguishes  between  final  and  in- 
terlocutory decrees.  Seton,  Decrees.  (4th  Ed. )  p.  2,  which  is  the  leading  work 
upon  this  subject,  says:  "Decrees  are  either  final  or  interlocutory."  So. 
also,  in  Fost.  Fed.  Pr.  §  318,  it  is  said:  "Decrees  are  either  final  or  inter- 
locutory." 

Thus  quaminque  via  data,  the  court  has  jurisdiction  to  entertain  Ibis  ap- 
peal. It  appears  from  the  record,  page  B,  that  the  circuit  court  entered  a 
"decree  for  perpetual  injunction,  and  for  an  accounting,"  from  which  decree 
the  defendant  appealed,  if  the  decree  was  final,  the  court  plainly  has  juris- 
diction, under  section  6  of  the  statute.  If  the  decree  was  interlocutory,  it  has 
jurisdiction,  under  section  7.  We  believe,  however,  that,  upon  consideration 
of  the  authorities  above  cited,  this 'court  will  have  no  doubt  that  this  cause  is 
one  of  those  wliich  was  expressly  intended  by  congress  to  be  covered  by  sec- 
tion 7  of  the  statute. 

Note.  We  have  not  searched  the  Federal  Reporter  for  the  use  of  the  words 
"interlocutory  decree, "  because  of  the  labor  involved.  We  will  call  attention 
to  Saddle  Co.  v.  Umith,  38  Fed.  Hep.  414,  416,  where  Judge  Shifman  says: 
"Let  there  be  an  interlocutory  decree  for  an  injunction  and  an  accounting." 
Many  other  like  cases  could  doubtless  be  found. 

Payaon  E.  Tucker  and  Charles  F.  Perkins,  for  appellee. 
Before  Colt,  Circuit  Judge,  and  Cabpentek  and  Aldeich,  District 
Judges. 

Aldbich,  District  Judge.  The  opinion  of  this  court,  through  Colt, 
circuit  judge,  was  rendered  upon  the  general  merits  involved,  February 
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2, 1892,  and  the  case  ia  reported  in  5  U.  S.  App.  1,  48  Fed.  Rep.  910, 
1  C.  C.  A.  144,  (1st  Circuit)  and  is  now  before  us  upon  a  motion  for 
reheariilg,  and  a  petition  that  the  questions  of  merit  be  certified  to  the 
supreme  court.  Upon  reargument  of  the  foregoing  motion,  the  question 
is  raised  as  to  the  right  of  this  court  to  entertain  an  appeal  at  the  stage 
of  the  proceeding  reached  in  this  cause;  and,  in  the  event  that  jurisdic- 
tion exists,  the  further  question  is  presented  whether  the  mandate  of 
this  court  should  direct  a  final  disposition  of  the  cause  in  the  court  be- 
low. 

After  considering  the  briefe  and  reargumraits,  we  find  no  reason  for 
doubting  the  correctness  of  the  conclusion  stated  in  the  former  opinion 
as  to  the  merits,  and  the  motion  for  a  rehearing  and  the  petition  for  cer- 
tification to  the  supreme  court  are  denied,  and  we  do  not  feel  called  upon 
to  add  anything  to  the  reasons  already  stated  upon  this  branch  of  the 
case. 

The  questions  of  jurisdiction  and  scope  of  mandate,  however,  not  hav- 
ing been  raised  on  the  former  arguments,  or  considered  in  the  opinion, 
seem  not  only  to  demand  our  attention,  but  that  we  should  state  our 
reasons  at  some  length. 

Section  7,  of  the  act  of  March  3, 1891,  creating  the  circuit  court  of 
appeals,  provides: 

"That  wliere,  upon  a  hearing  in  equity  in  a  district  court,  or  in  an  ex- 
isting circuit  court,  an  injunction  shall  be  granted  or  continued  by  an 
interlocutory  order  or  decree,  in  a  cause  in  which  an  appeal  from  a  final 
decree  may  be  taken  under  the  provisions  of  this  act  to  the  circuit  court 
of  appeals,  an  appeal  may  be  taken  from  such  interlocutory  order  or  de- 
cree granting  or  continuing  such  injunction  to  the  circuit  court  of  ap- 
peals;" and,  in  order  that  such  right  of  appeal  should  be  the  more 
highly  remedial  in  favor  of  the  party  aggrieved,  it  was  further  provided, 
in  the  same  section,  that  "it  shall  take  precedence  in  the  appellate  court."' 

Of  course,  in  our  endeavor  to  ascertain  the  meaning  of  this  section  of 
the  statute,  we  must  bear  in  mind  that,  prior  to  its  enactment,  an  ap- 
peal from  an  interlocutory  injunction  order  was  unknown  in  the  federal 
courts.  Hanng  in  view,  therefore,  this  rule  of  law  and  the  plain  lan- 
guage of  tiie  statute;  considering  also  tliat  the  purpose  of  the  lawmaker, 
plainly  expressed,  was  to  give  a  right  of  appeal,  not  conferred  by  the 
general  provisions  of  the  statute  as  to  appeals  from  final  decision, — it 
seems  to  us  evident  that  it  was  intended  to  remove  the  restriction,  and 
extend  the  right  to  all  that  class  of  interlocutory  orders  or  decrees  which 
interfere  with  the  possession  of  property,  or  operate  in  restraint  of  a 
party's  business. 

Since  Sir  William  Blackstone's  day,  at  least,  decrees  and  orders  in 
equity  proceedings  have  only  been  subject  to  one  division,  and  have  been 
classed,  generallj',  either  as  final  or  interlocutory  decrees  or  orders;  and 
an  "interlocutory  decree"  has  been  repeatedly  defined  as  any  decree 
made  before  final  decision,  and  for  the  purpose  of  ascertaining  niattt-i 
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of  law  or  fact  preparatory  to  a  final  decree.  Blackstone  says,  (volume  2, 
p.  452:)  "The  chancellor's  decree  is  either  interlocutory  or  final:"  and 
in  Harrison's  Practice  in  Chancery,  (volume  1 ,  p.  622,)  it  is  said  that 
"a  decree  is  either  final  or  interlocutory,"     Again,  Barb.  Ch.  Pr.  326: 

"Decrees  are  of  two  kinds, — interlocutory  and  final.  An  interlocutory  de- 
cree  is  properly  a  decree  pronounced  for  the  purpose  of  ascertaining  matter 
of  law  or  fact  preparatory  to  a  final  decree. " 

In  Seton  on  Decrees,  (page  1,)  it  is  said: 

"Decrees  are  either  final  or  interlocutory.  If  the  decree  determined  all  the 
questions  in  issue  between  the  parties,  and  did  not  adjourn  any  matter  for 
further  consideration,  it  was  called  a  'final  decree.'  In  strictness,  however, 
a  decree  was  said  to  be  *  interlocutory '  until  it  was  signed  and  enrolled.  For. 
Itom.  183.  But  ordinarily  it  has  been  termed  'interlocutory'  when  it  was 
pronounced  for  the  purpose  of  ascertaining  matter  of  law  or  of  fact  previ- 
ously to  a  final  decree." 

It  is  quite  clear  that  this  single  division  of  decrees  into  two  classes, 
and  two  only,  interlocutory  and  final,  has  been  generally  accepted  by 
lawyers  and  judges  in  this  country  and  England.  1  Newl.  Ch.  Pr.  322; 
Seton,  Decrees,  2;  Kerr,  Inj.  11,  12;  High,  Inj.  §  1694;  Adams,  Eq. 
375;  Daniell,  Ch.  Pr.  986;  Fost.  Fed.  Pr.  §  318;  Walk.  Pat.  §§  644, 
649;  Rob.  Pat.  §§  1131,  1132;  2  Madd.  Ch.  462;  Kaiu  v.  Whittick,  8 
Wend.  224;  Jenkins  v.  Wild,  14  Wend.  539;  I'brgay  v.  Crnirad,  6  How. 
201;  Barnard  v.  Gibson,  7  How.  650;  Perkins  v.  Foumiqu€t,  14  How, 
313;  Beebe  v.  Russell,  19  How.  283;  Humistm  v.  Stainthorp,  2  Wall.  106; 
Railroad  Co.  v.  Soulter,  2  Wall'.  510,  521;  Warden  v.  SearU,  121  U.  S.  14, 
7  Sup.  Ct.  Rep.  814;  Brewing  Co.  v.  GoUfried,  128  U.  S.  158,  163,  9 
Sup.  Ct.  Rep.  83;  McGonnick  v.  Graham's  Ad^'r,  129  U.  S.  1,  2,  9  Sup. 
Ct.  Rep.  213;  Hurlhut  v.  SchiUinger,  130 U.  S.  456,  458,  9  Sup.  Ct.  Rep. 
584;  Collins  Go.  v.  Coes,  130  U,  S.  56,  64,  9  Sup.  Ct.  Rep.  514;  Comely 
V.  Marck-wald,  131  U.  S.  159,  160,  9  Sup.  Ct.  Rep.  744;  Iron  Go.  v. 
Martin,  132  U.  S.  91,  10  Sup.  a.  Rep.  32;  Lod^e  v.  Twell,  135  U.  S. 
232,  10  Sup.  Ct.  Rep.  745;  St.  Germain  v.  Bruiismck,  135  U.  S.  227, 
228, 10  Sup.  Ct.  Rep.  822;  Yale  Lock  Manufg  Co.  v.  Berkshire  Nat.  Bunk, 
135  U.  S.  342,  344, 10  Sup,  Ct.  Rep.  884;  Magounn  v.  Packing  Cb.,  141 
U.  S.  333,  337,  12  Sup.  Ct.  Rep.  71 ;  McCreary  v.  Canal  Cb.,  141  U.  S. 
459,  460,  12  Sup.  Ct.  Rep.  40;  Saddle  Co.  v.  Smith,  38  Fed.  Rep.  414, 
416;  Potter  V.  Mack,  3  Pish.  Pat.  Cas.  428;  McVickar  v.  Wolcott,  4  Johns. 
510;  Bennett  v.  Hetheringion,  41  Iowa,  142;  Morgan  v.  Rose,  22  N.  J. 
Eq.  583,  593. 

It  will  be  observed,  from  an  examination  of  the  cases  in  the  supreme 
court  of  the  United  States,  that  a  decree  in  patent  cases,  declaring  the 
patent  in  question  valid,  and  that  it  has  been  infringed,  and  for  an  in- 
junction and  an  accounting,  has  uniformly  been  referred  to  as  an  inter- 
locutory decree,  and  the  cases  are  numerous,  like  Barnard  v.  Gibson, 
Forgay  v.  Conrad,  Humiston  v.  Stainthorp,  Railroad  Co.  v.  Soutter,  Beeba 
V.  Russell,  and  Iron  Co.  v.  Martin,  supra,  where,  upon  an  appeal  from  a 
decree  det<;-2ii::i2g  the  general  property  right,  granting  an  injunction, 
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and  an  order  for  an  accounting  before  a  master,  it  has  been  held  that  the 
decree  was  not  final  or  appealable. 

It  is  true,  that  the  cases  in  the  supreme  court  are  based  upon  a  differ- 
ent statute,  and  in  unmistakable  language  deny  the  right  of  appeal  from 
interlocutory  decrees.  But  they  are  for  that  reason  none  the  less  signifi- 
cant, as  showing  what  has  been  understood  as  the  line  between  interlocu- 
tory and  final  decrees.  We  must  assume  that  congress  used  the  term 
"interlocutory  order  or  decree,"  in  this  connection,  in  its  common  and 
well-understood  sense,  and  as  intending  the  line  of  distinction  accepted 
and  interpreted  by  the  federal  courts;  and  it  follows  that  all  injunction 
orders  and  decrees  which  were  interlocutory,  and  not  final,  within  the 
meaning  of  the  old  statute,  and  for  that  reason  not  appealable,  are  inter- 
locutory under  the  new  statute,  and  therefore,  by  the  same  logic  and 
upon  the  same  reasoning,  are  appealable. 

We  think  the  term  "interlocutory  order  or  decree"  was  used  in  its 
broadest  sense,  and  that  the  purpose  of  congress  was  to  confer  the  right 
of  appeal  from  any  decree  or  order  granting  an  injunction,  at  any  stage 
of  the  proceeding,  whether  technically  preliminary,  interlocutory,  or 
final. 

As  already  said,  we  think  the  term  was  used  in  its  broadest  sense, 
and,  in  our  opinion,  full  scope  should  be  given  to  this  provision  of  the 
statute,  to  the  end  that  any  party  aggrieved  by  any  order  or  decree  grant- 
ing an  injunction,  at  any  stage  of  the  proceedings,  may  have  a  speedy 
remedy  by  apj)eal.  It  is  plain  that  the  policy  intended  to  be  emphasized 
by  this  statutory  exception  to  the  general  provision  of  the  statute  and 
the  rule  of  law,  limiting  the  right  of  appeal  to  final  decision,  is  this: 
that,  as  injunction  orders  deprive  parties  of  the  possession  and  control 
of  propert)'  and  bu8inesa|^and,  in  case  of  error,  work  irreparable  mis- 
chief and  great  injustice,  the  party  upon  whom  the  order  operates  should 
have  an  earh'  opportunity  to  have  the  record  examined  by  the  appellate 
court,  and,  if  error  is  discovered,  to  have  it  corrected  without  the  delay 
necessarily  incident  to  litigation  in  its  various  stages  before  reaching 
final  judgment. 

As  the  statute  in  question  undertakes  to  introduce  a  new  feature  in 
federal  procedure,  by  conferring  the  right  of  appeal  from  certain  orders 
and  decrees  before  final  decision,  we  have  approached  a  consideration 
of  its  scope  and  effect  with  caution;  and,  in  view  of  the  doubt  which  al- 
ways comes  from  entering  new  fields,  it  is  very  gratifying  to  learn  that 
the  circuit  court  of  appeals  in  tiie  fifth  circuit  has,  in  a  similar  case, 
adopted  the  same  construction  in  a  forcible  opinion  recently  rendered  by 
Pardee,  circuit  judge,  in  Jones  Co.  v.  Munger,  etc.,  Co.,  reported  50 
Fed.  Rep.  785,  1  C.  C.  A.  668. 

The  remaining  question,  however,  is  more  troublesome,  especially  in 
view  of  the  conclusion  reached  by  the  same  court,  in  the  same  case,  that 
the  mandate  to  the  court  below  should  go  to  the  injunction  order  merely. 
Although  the  report  of  the  case  fails  to  show  how  fully  the  question  was 
considered  upon  argument,  and  the  opinion  presents  no  discussion 
thereof,  we  have  given  due  consideration  to  its  Aveight  as  an  authority, 
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but  still  feel  bound  to  announce  a  diCFerent  conclusion  upon  the  same 
question. 

At  the  outset,  we  must  notice  that  there  are  many  instances  where 
cases  of  this  character  have  been  before  the  supreme  court,  upon  a  full 
record,  in  which  complete  relief  has  not  been  granted.  But  it  must  be 
observed  that  the  failure  to  afford  relief  resulted  from  the  limitation  in 
the  older  statute,  which  conferred  the  right  of  appeal  from  final  decision 
only, — the  court,  under  such  statute,  having  no  appellate  jurisdiction  to 
review  and  furnish  either  partial  or  full  relief  until  after  final  decision. 
The  failure  to  make  final  disposition  did  not  result  from  a  lack  of  power 
in  a  court  having  appellate  jurisdiction  to  aff'ord  complete  relief,  but 
from  a  total  lack  of  jurisdiction,  at  such  a  stage  of  the  proceeding,  to  en- 
tertain the  appeal,  or  to  afford  any  relief  whatever.  The  former  deci- 
sions and  practice  in  the  federal  courts,  therefore,  by  reason  of  (his  dis- 
tinction, have  no  force  whatever  upon  the  question  whether  a  court 
having  statutory  appellate  jurisdiction  to  review  at  interlocutory  stages, 
and  having  the  complete  record  of  a  full  hearing  upon  the  general  mer- 
its, may  proceed  to  correct  the  fundamental  error,  and  finally  dispose  of 
the  case  in  the  manner  in  which  it  should  have  been  disposed  of  in  the 
court  beiow. 

No  practice  having  been  adopted  by  the  supreme  court  upon  this 
subject,  for  the  reason  stated,  that  heretofore  the  statutory  right  of  ap- 
peal did  not  exist,  we  get  no  aid  from  the  reported  cases  in  that  court. 
We  must  assume  that  congress,  in  furnishing  equitable  remedy  by  ap- 
peal, had  reference  to  the  equity  system  as  understood  and  practiced  in 
England,  and  as  adopted  and  applied  to  our  own  institutions;  and,  in 
determining  the  power  and  the  duty  which  result  from  this  legislation, 
we  must  look  to  the  English  system,  usage,  and  practice,  and  to  the  de- 
cisions of  our  state  courts,  where  a  similar  right  of  appeal  from  such  de- 
crees has  been  conferred  by  statute.  It  is,  of  course,  well  understood 
that  a  court  of  equity  is  to  decide  on  the  law  and  fact,  {Le  Guen  v.  Goii- 
vemeur,  1  Johns.  Cas.  500,  50G;)  and  that  an  appeal  in  equity  is  an 
appeal  upon  the  law  and  fact  involved  in  the  cause,  (Adams,  Eq.  375;) 
and  that,  "in  absence  of  any  restrictive  clauses,  every  appellate  tribunal 
is  clothed  with  all  the  powers  of  the  tribunal  appealed  from,  and  is 
bound  to  exercise  them  upon  the  same  principles,"  (_Briygs'  Petition,  29 
N.  H.  553;)  and  "ordinarily,  from  the  nature  of  judgments,  the  deci- 
sion of  an  appellate  tribunal  must  have  as  great  force,  at  least,  as  the  judg- 
ment of  the  inferior  tribunal  upon  the  same  matter  would  ha%'e  had  if 
no  appeal  had  been  taken,"  {Blake  v.  Orfwd,  64  N.  H.  302, 10  Atl.  Rep. 
117.) 

Un(iuestionably  the  circuit  court  upon  the  hearing  therein  might  have 
found  the  facts  against  the  complainant  and  dismissed  the  bill,  and  the 
question  presented  is  whether  this  court,  having  an  appeal  before  it  in- 
volving the  same  record  and  the  same  facta,  may,  if  error  is  found  upon 
the  general  question  of  right,  proceed  to  do  what  the  court  below  should 
have  done;  or  shall  this  court,  although  it  has  examined  the  record,  and 
determined  the  right  under  the  patent  the  other  way,  simply  dissolve  the 
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injunction,  permit  the  accounting  to  go  on,  and,  after  the  useless  ex- 
pense and  annoyance  incident  to  such  an  investigation,  upon  re-exanii- 
tion  of  the  same  record,  by  the  same  court,  put  in  execution  the  right 
which  it  hud  necessarily  determined  in  the  appeal  tlieretofore  considered? 
In  our  view,  the  accounting  could  in  no  way  aid  the  final  execution  of 
the  riglit  already  ascertained  by  this  court,  and  under  such  circumstances 
would  be  worse  than  idle;  and  a  rule  which  would  permit  such  circuity 
and  circumlocution  is  unnecessary,  and  would'  not  be  useful  to  either 
the  parties  or  the  court.  Now,  this  case  must  be  distinguished  from  the 
class  of  cases  where  the  injunction  is  preliminary,  and  granted  upon  the 
bill,  or  where  there  is  only  a  partial  hearing  upon  the  merits,  or  where 
the  record  is  incomplete,  or  evidence  is  excluded  which  should  have 
been  considered.  We  are  not  called  upon  to  decide  as  to  the  scope  of 
the  mandate  under  such  circumstances,  but  it  is  probable  that  no  one 
would  contend  that,  as  an  invariable  rule,  it  should  go  to  a  final  dispo- 
sition of  the  cause  upon  its  merits.  Dean  v.  Thonie,  3  Johns.  543;  Hun- 
tington V.  Nicoll,  Id.  oG6. 

It  is  quite  probable,  indeed  quite  clear,  that  a  distinction  would  be 
made  between  injunctions  granted  preliminarily  as  a  matter  of  discre- 
tion, and  a  decree  for  an  injunction  granted  upon  the  final  determina- 
tion of  a  particular  right;  and  the  general  rule  that  an  appellate  court 
interferes  reluctantly  with  injunctions  granted  in  limine  as  a  matter  of 
discretion  should  not,  in  our  view,  apply  to  an  appeal  under  the  statute 
from  an  interlocutory  decree  for  a  perpetual  injunction  based  upon  a 
final  determination  of  the  substantial  property  right  in  a  patent  Ciiuse. 
In  the  case  under  consideration,  the  hearing  in  the  circuit  court  upon 
the  merits,  as  to  the  validity  and  the  infringement  of  the  patent,  was 
full  and  complete,  and  the  general  property  right  was  determined,  so  far 
as  it  could  be  done  by  that  court;  and  the  perpetual  injunction,  the  or- 
der to  account,  and  the  appointment  of  the  special  master  were  based 
upon  such  determination  of  the  property  right.  The  record  before  us  is 
complete.  Everything  is  here  for  our  consideration  which  was  before 
the  court  below.  We  must  go  to  the  full  merits,  as  shown  by  the  rec- 
ord, in  order  to  determine  whether  the  interlocutory  decree  for  a  perpet- 
ual injunction  is  founded  in  error,  and,  if  we  determine  the  property 
right  adversely  to  the  complainant,  the  injunction  should  be  dissolved; 
and  no  sufficient  reason  has  been  suggested  why  the  accounting — to  which 
the  complainant  is  not  entitled,  and  which  would  be  an  invasion  of  a 
right,  and  therefore  inequitable  and  improper,  under  our  view  of  the 
case — should  proceed. 

It  is  not  necessary  for  purposes  of  analogy  to  enlarge  upon  the  well- 
understood  fundamental  truth  expressed  in  the  constitutions,  statutes, 
and  decisions  of  the  various  states,  that  the  system  of  common  law 
and  equity  jurisprudence  of  England  prevail  in  this  country,  so  far  as 
the  same  are  not  repugnant  to  our  institutions,  for  the  reason  that  rule 
90  of  the  supreme  court,  (adopted  by  this  court,  rule  8,),  regulating  the 
practice  of  the  courts  of  equity  of  the  United  States,  provides,  in  effect, 
tiiat,  in  the  absence  of  an  express  rule  or  decision,  the  jjractice  shall  be 
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regulated  by  the  practice  of  the  high  court  of  chancery  in  England,  so 
far  as  the  same  may  be  reasonably  applied,  not  as  positive  rules,  but  as 
furnishing  just  analogies.  We  do  not  refer  to  this  as  furnishing  an  ab- 
solute rule  for  the  determination  of  rights,  but  as  indicating  a  recogni- 
tion of  the  system  of  practice  ordinarily  controlling  equity  procedure  in 
the  federal  courts.  It  may  still  further  be  observed  that,  as  early  as 
1818,  the  supreme  court  in  determining  ;•  question  of  procedure,  in 
Roinmon  v.  CamphM,  3  Wheat.,  said,  (page  222:) 

"The  court,  therefore,  think  that,  tu  effectuate  the  purposes  of  tlie  legisla- 
ture, tlie  remedies  in  the  courts  of  the  United  States  are  to  be,  at  comQion 
law  or  in  equity,  ♦  *  *  according  to  the  principles  of  common  law  and 
equity  as  distinguished  and  defined  in  that  country  from  which  we  derive  our 
knowledge  of  those  principles." 

And  in  1851.  in  Penngylvanin  v.  Bridgh  Co.,  13  How.  518,  563,  it  is 
said: 

"  The  rules  of  the  high  court  of  chancery  of  England  have  been  adopted  by 
the  courts  of  the  United  States.  *  *  *  The  usages  of  the  high  court  of 
chancery  in  England,  whenever  the  jurisdiction  is  exercised,  govern  the  pro- 
ceedings. This  may  be  said  to  be  the  common  law  of  chancery,  and  since  the 
orgaulzation  of  the  government  it  has  been  observed." 

See,  also.  Rev.  St.  U.  S.  §  913;  Vattier  v.  Hinde,  7  Pet.  252,  274; 
Bein  v.  Heath,  12  How.  168,  178.  And  to  the  same  effect  in  the  state 
courts.  Naoark  <fc  N.  Y.  R.  Co.  v.  Mayor,  etc.,  23  N.  J.  Eq.  515,  517; 
StaU  V.  Rollins,  8  N.  H.  550;  Pierce  v.  Stale,  13  N.  H.  536;  Cmnecticut 
River  Lumber  Co.  v.  Oleott  Falls  Co.,  €5  N.  H.  290,  21  Atl.  Rep.  1090; 
Le  Guen  v.  Gouven^eur,  1  Johns.  Cas.  436,  508. 

In  the  case  last  referred  to  Chancellor  Kent  says,  (page  508:) 

"Our  system  of  jurisprudence  is  borrowed  from  the  English  system,  and  in 
all  its  great  outlines,  as  well  as  in  its  subordinate  parts,  is  happily  modeled 
after  that  admirable  monument  of  the  experience  and  wisdom  of  ages." 

See,  also,  "Note  by  the  Court"  in  Thomson  v.  Wooster,  114  U.  S.  112, 
6  Sup.  Ct.  Rep.  788. 

Of  course,  it  is  understood  that  this  adoption  is  subject  to  the  limita- 
tion that  it  must  be  in  keeping  with  the  principles  of  our  institutions, 
and  subject  to  the  acts  of  congress,  limiting  or  enlarging  the  same,  as. 
for  instance,  the  old  statute  limiting  the  right  of  appeal,  contrary  to  the 
English  system,  to  appeals  from  final  decrees.  But  now  that  this  lim- 
itation is  removed,  and  the  right  of  appeal  from  interlocutory  injunction 
orders  and  decrees  has  been  created  by  statute  as  in  England,  without 
any  restriction  as  to  the  manner  in  which  equity  and  justice  shall  be  ad- 
ministered thereunder,  it  only  remains  to  inquire  what  the  chancery 
practice  of  England  has  been  in  this  respect,  and  whether  the  same  may 
reasonably  be  applied  as  consistent  with  our  institutions,  and  as  a  mat- 
ter of  convenience  and  safety  in  equity  procedure  in  this  jurisdiction. 

In  England,  any  person  aggrieved  by  a  decree  or  order  of  the  court 
of  chancery  is  entitled  as  a  matter  of  right  to  appeal  to  the  house  of 
lords,  (2  Daniel),  Ch.  Pr.,  4th  Ed.,  1471;)  and,  in  practice,  this  right 
extends  to  interlocutory  decrees,  (Id.  1492;  Forgay  v.  Coiirad,  6  How. 
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201,  205;)  and  later  (14  &  15  Vict.  c.  68,  §  10)  this  right  was" extended 
to  decisions,  decrees,  and  orders  of  the  court  of  appeals.  Mr.  Daniell, 
speaking  of  the  right  of  appeal  from  interlocutory  decrees,  says,  (page 
1492,  Id.:) 

"Appeals  from  courts  of  equity  by  petition  differ  from  appeals  by  writ  of 
error  from  the  judgments  of  the  courts  of  law,  which  will  only  lie  where  the 
judgment  is  final.  The  reason  for  this  distinction  is  stated  to  be  that  courts 
of  equity  often  decide  the  merits  of  a  case  in  intermediate  orders,  and  the 
permitting  of  an  appeal  in  the  early  stage  of  the  proceedings  frequently  saves 
the  expense  of  further  prosecuting  the  suit. " 

See,  also,  2  Smith,  Ch.  Pr.  (2d  Ed.)  p.  40;  McNaU  v.  CahiU,  2  Bligh, 
(N.  S.)  316. 

Indeed,  it  seems  to  have  been  the  practice,  from  an  early  period,  in 
the  house  of  lords,  to  direct  a  £nal  disposition  of  causes  before  it  with  a 
full  record,  upon  appeal  from  interlocutory  orders  and  decrees  based 
upon  a  hearing  upon  the  merits  below,  whenever  it  was  found  that  there 
was  no  equity  in  the  complainant's  cause;  and  the  action  of  the  appellate 
court  in  this  respect  was  not  confined  to  causes  in  which  it  concurred 
with  the  chancellor  from  whom  the  appeal  was  taken,  but  extended  to 
instances  where  the  findings  were  reversed  upon  an  examination  of  the 
record.  Bouchier  v.  Tai/tor,  4  Brown,  Pari.  Cas.  708,  (1776;)  Governors, 
etc.,  V.  Swan,  5  Browu,  Pari.  Cas.  429,  (1760;)  Ellis  v.  Segrave,7  Brown, 
Pari.  Cas.  331;  \Vhilev.  Liglubume,  4  Brown,  Pari.  Cas.  181;  Scribble- 
MU  v.  BreU,  Id.  144;  McCan  v.  O'FerraU,  8  Clark  &  F.  30;  Rous  v.  Bar- 
ker, 4  Brown,  Pari.  Cas.  660.  The  case  of  McGin  v.  O^FerraU,  supra, 
was  before  the  house  of  lords  in  1840,  and,  although  in  that  case  the 
matters  involved  were  not  finally  disposed  of  by  decree,  the  lord  chan- 
cellor states  the  rule,  with  the  reasons  for  it,  (page  66,)  saying: 

"Now,  my  lords,  the  usual  course  of  proceediug  in  this  house,  in  arran- 
ging the  minutes  of  the  decree,  has  been  to  declare  the  principles  upon  which 
the  decree  is  to  be  founded.  *  *  m  That,  however,  has  been  found  to 
lead,  sometimes,  to  repetition  of  appeals.  *  *  *  Where,  therefore,  ii  is 
possible,  I  think  it  more  expedient,  and  more  calculated  to  save  expense  to 
the  parties,  that  this  bouse,  in  making  its  order,  should  frame  the  decree  in 
such  a  manner  as  to  prevent  the  necessity  of  any  further  reference  to  the 
court  below." 

This  practice  is  by  no  means  new  in  the  equity  jurisprudence  of  our 
own  country.  lu  a  very  early  case  in  New  York,  involving  interests  of 
great  magnitude, — Le  Guen  v.  Gouverneur,  1  Johns.  Cas.  436,  (1800,) — 
and  at  a  period  when  Chancellor  Kent  was  a  member  of  the  court  of 
errors,  the  question  was  under  consideration  as  to  the  measure  of  relief 
to  be  aflbrded  upon  an  appeal  from  an  interlocutory  order  directing  the 
trial  of  an  issue  at  law.  The  appellate  court  determined  that  the  com- 
plainant had  no  equity,  and  after  much  argument  and  full  consideration, 
which  involved  a  review  of  the  English  cases  and  the  practice  of  the 
house  of  lords,  proceeded  to  final  Judgment,  and  dismissed  the  bill. 
The  question  was  one  of  new  impression  in  the  American  courts,  and 
three  judges  rendered  opinions  in  the  cause;  KE^T,  J.,  in  the  course  of 
a  luminous  opinion,  (page  508,)  saying: 


Digitized  by 


Google 


,      RICHMOND   V.  ATWOOD.  27 

"It  is  the  settled  rule  of  the  house  of  lords  in  England,  upon  appeals,  al- 
ways to  give  such  a  decree  as  the  court  below  ought  to  have  given.  This  is 
the  great  and  leading  maxim  in  their  system  of  api>ellate  jurisprudence,  and 
instances  are,  accordingly,  very  frequent,  in  which  the  lords,  on  appeals  from 
interlocutory  orders  in  chancery,  have  reversed  the  order,  and  decided  fully  on 
the  merits." 

Again  he  says,  (page  508 :") 

"Their  power  on  appeals  is  exercised  with  great  latitude  In  dismissing  the 
bill,  or  modeling  the  relief,  or  granting  it  conditionally,  as  may  best  answer 
the  ends  of  justice  and  the  exigencies  of  the  case. " 

•     Again,  (page  509:) 

"Possessing  the  authority  to  decide  finally,  I  think  we  ought  to  exer- 
cise it  in  this  instance.  *  *  *  AH  the  proofs  are  before  us.  *  *  * 
The  cause  is  as  ripe  here  as  it  was  in  the  court  below,  for  ultimate  decision; 
and.  if  we  are  persuaded  in  our  own  minds  that  the  facts  before  us  can  never 
support  the  allegations  of  fraud,  we  ought  to  say  so,  and  put  an  end  to  the 
contention. " 

And  in  the  same  line  and  to  the  same  effect  Radcliff,  J.,  says,  (page 
499:)  , 

"I  have  also  no  doubt  that  this  court  may  proceed  further,  if  it  appear  that 
the  merits  are  fully  in  its  possession,  and  determine  tinally  between  the  parties. 
That  such  is  the  power,  and  frequently  the  practice,  of  the  house  of  lords  in 
England,  is  evident  from  the  cases  which  have  been  cited.  *  *  *  On 
similar  appeals,  theyaflirm,  reverse,  or  alter  the  order  for  an  issue,  and  some- 
times proceed  to  dismiss  the  bill,  or  otherwise  decree  on  the  merits.  The 
power  of  this  court  is  the  same,  in  this  respect.  I  can  see  nothing  in  our 
constitution  or  laws  to  restrain  it.  *■  *  f  In  this  case,  the  propriety  of 
making  a  final  decree  arises  out  of  the  appeal  itself,  which  brings  before  us 
the  whole  merits  of  the  cause." 

Again,  (page  500:) 

"The  power  appears  to  me  essential  to  a  court  of  appeal  in  the  last  resort, 
and  I  have  no  doubt  that  it  is  vested  here. " 

The  authority  last  referred  to  is  of  unusual  value,  both  by  reason  of 
its  involving  the  first  American  discussion  of  the  question,  and  from  the 
great  learning  of  the  court  rendering  the  opinion,  and  this,  together  with 
the  fact  that  a  full  report  of  the  case  (Johns.  Cas.  1800)  is  not  easily  ac- 
cessible, would  seem  to  justify  the  somewhat  extensive  quotations.  Five 
years  later  the  same  court,  through  Spencek,  J.,  in  Bush  v.  Linngiton,  2 
Cainea,  Cas.  66,  in  making  a  final  decision  of  the  cause,  said,  Qjage  85.) 

"  There  remains  only  one  point  to  be  considered ;  that  is,  whether  the  court 
will  finally  decide  the  cause.  In  the  case  of  Gouoemeur  &  Kemble  v.  Le  Ouen, 
this  court,  on  an  appeal  from  the  order  of  the  chancellor,  directing  an  issue, 
finally  decided  the  cause,  and  directed  the  complainants'  bill  to  be  dismissed. 
Itdid  so  on  precedents  from  the  proceedings  of  the  house  of  lords  in  England, 
on  appeals  from  chancery,  and  because  the  whole  merits  of  the  case  were  be- 
fore the  court.  When  it  is  considered  that  there  can  be  no  further  proofs  in 
the  cause,  that  the  whole  merits  have  been  discussed  and  reviewed,  that  it 
will  save  litigation  and  expense,  I  am  myself  contented  to  be  bound  by  the 
precedent  which  has  been  made."    See,  also,  Beebe  v.  Bank,  1  Johns.  529. 
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In  1822  the  doctrine  of  7^  Gucn  v.  Gouvenieur  w&s  referred  to  with  ap- 
parent approval  in  Dais  v.  Roosevelt,  6  Johns.  Ch.  255,  257,  and,  so  far 
as  known,  the  practice  obtained  in  Nevir  York  until  the  adoption  of  the 
Code;  and  the  fact  that  a  different  practice  has  prevailed  since  the 
abridgment  of  the  right  of  appeal,  as  said  in  Newark  it  A'.  Y.  R.  Co.  v. 
Mayor,  etc.,  23  N.  J.  Eq.  519,  is  aside  from  the  purjjose.  In  Terhune 
V.  ColUm,  12  N.  J.  Eq.  312,  although  the  precise  question  under  consider- 
ation was  not  involved,  Elmer,  J.,  (page  318,)  speaks  of  an  interlocu- 
tory order  which  involved  the  merits  of  the  case;  and  in  1872  the  pre- 
cise questions  which  we  are  now  considering  came  before  the  New  Jersey 
court  of  errors  and  appeals  in  the  case  of  Newark  dc  N.  Y.  R.  Co.  v. 
JMaj/or,  etc.,  23  N.  J.  Eq.  515. 

The  New  Jersey  statute  provided  that  "all  persons  aggrieved  by  any 
order  or  decree  of  the  court  of  chancery  may  appeal  from  the  same  or 
any  part  thereof;"  and  the  case  last  referred  to  involved  both  the  right 
of  appeal  from  an  interlocutory  order,  and  the  power  of  the  court  to  con- 
clude the  cause  upon  its  merits.  These  questions  receive<l  careful  con- 
sideration by  the  chief  justice,  who  announced  the  opinion  of  the  court, 
not  only  sustaining  the  right  of  appeal,  but,  after  reviewing  the  English 
and  New  York  cases,  said,  (page  521:)  "In  view  of  these  authorities,  I 
can  entertain  no  uncertain  opinion  with  regard  to  the  power  of  this  court 
to  deal  with  the  present  case  on  its  merits."  Again:  "It  seems  to  me 
that  this  court  should  pass  upon  the  question  as  to  the  equity  of  the 
bill,"  etc. 

Under  the  authorities,  and  the  equity  practice  to  which  we  have  referred , 
and  u{X)n  principle,  it  seems  to  us  clear  that,  while  the  appellate  court 
is  not  bound  by  an  inflexible  rule  so  to  do,  it  may  in  its  discretion,  and 
should,  when  equity  so  requires,  make  full  direction  as  to  the  manner 
in  which  the  cause  shall  be  disposed  of  below.  No  special  or  peculiar 
conditions  have  been  suggested  as  existing  in  this  case,  as  a  reason  why 
the  mandate  should  not  be  as  broad  as  the  decree  in  the  circuit  court; 
but,  on  the  contrary,  as  it  seems  to  us,  there  are  strong  equitable  rea- 
sons why  an  accounting  in  a  patent  case,  which  is  incident  to  and  base<l 
upon  a  finding  and  a  decree  which  upon  the  record  appears  to  the  :ip- 
pellate  court  to  be  erroneous,  should  not  proceed;  and  it  is  our  conclu- 
sion, as  the  full  record  is  before  us,  upon  appeal  from  an  injunction 
granted  by  an  interlocutory  decree,  after  a  full  hearing,  and  a  finding 
which  undertakes  to  finally  dispose  of  the  property  right  involved,  that 
we  should  direct  a  final  disposition  of  the  cause  in  accordance  with  the 
view  which  we  hold  upon  the  substantial  merits.  It  therefore  follows 
that  the  findings  of  the  circuit  court  are  reversed,  the  decree  for  an  in- 
junction and  for  an  accounting  is  vacated,  and  it  is  ordered  that  a  man- 
date issue  accordingly,  and  with  further  direction  that  the  bill  be  dis- 
missed. 
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National  Foundry  &  Pipe  Works,  ymited,  v.  Oconto  Water  Co. 

el  al. 

(Ctrcuit  Court,  E-  D.  Witconaln.    October  10, 1898.) 

1.  MUSICIPAL  COBPORATIONS — CONTRACTS — FbaSCHISKS. 

The  charter  of  the  city  of  Oconto  conferred  the  powers  belonginr  to  municipal 
corporations  at  common  law,  and  contained  the  "  general  welfare "  clause  usual  in 
citv charters,  (Laws  Wis.  1882, c.  56.)  The ffenerallawconferringon cities thepower 
to  {eKislate  upon  the  construction  and  operation  of  waterworks  had  not  been  adopted 
by  the  city,  so  as  to  derive  any  powers  therefrom.  Held,  that  the  city  had  no  power 
to  confer  a  franchise  for  owning  and  operating  waterworks,  and  tor  other  things 
collateral  thereto. 
8.  COKPORATIONS— BoSDS— Validitt— Whes  "Issved.  " 

A  water  company  put  forth  bonds  of  the  par  value  of  tI25,000,  depositing  £36,000 
of  them  with  a  trust  company  under  a  deed  of  trust,  and  the  other  *10(),U)0  in  trust 
as  collateral  for  an  advance  of  $40,000.  Thereafter  advances  of  157,000  were  con- 
tracted for,  and  in  part  made.  Held,  that  the  bonds,  although  pledged  and  not 
sold,  were-  "  issued, "  within  the  meaning  of  Rev.  St.  Wis.  ^  1753,  which  declares 
void  any  bonds  Issued  by  a  corporation,  except  for  money  actually  received,  equal 
to  75  per  cent,  of  their  par  value;  and  tjie  same  were  not  enforceable  in  the  hands 
of  the  pledgee. 

In  Equitj'.  Bill  by  the  National  Foundry  &  Pipe  Works,  Limitedj 
against  the  Oconto  Water  Company,  S.  D.  Andrews,  W.  H.  Whitcomb, 
and  others.     On  motion  for  receiver  and  injunction.     Granted. 

W.  D.  Van  Dyke  and  Geo.  H.  Noyes,  for  complainant. 

W.  H.  Webster,  for  defendants. 

Jenkins,  District  Judge.  The  conceded  facts  upon  which  the  present 
application  for  a  receiver  and  for  an  injunction  are  based,  so  far  as  now 
necessary  to  state  them,  are  these:  The  complainant  on  the  2d  day  of 
January,  1892,  recovered  judgment  in  this  court  in  an  action  at  law 
against  the  Oconto  Water  Company  for  $24,250.04  damages  and  costs, 
and,  upon  return  of  execution  nulla  bona,  filed  this  bill  against  the  judg- 
ment debtor  and  others  to  subject  its  property  to  the  payment  of  the 
judgment.  The  Oconto  Water  Company  was  incorporated  under  the 
Revised  Statutes  of  Wisconsin,  on  the  8th  day  of  July,  1890,  for  the 
purpose  of  constructing  and  operating  a  system  of  waterworks  within  the 
city  of  Oconto,  and  of  supplying  the  city  and  its  inhabitants  water  for 
protection  against  fires,  and  for  domestic,  manufacturing,  and  other  pur- 
poses. On  the  9fh  day  of  July,  1890,  the  city  of  Oconto  adojited  an 
ordinance  whereby  it  was  ordained  "that  the  Oconto  Water  Company, 
its  successors  and  assigns,  be  and  are  hereby  authorized,  subject  to  the 
limitations  herein  or  by  law  provided,  to  construct,  own,  maintain,  and 
operate  waterworks  in  the  city  of  Oeonto;  to  lay  pipes  for  the  carrying 
and  distributing  of  water  in  any  of  the  streets,  avenues,  alleys,  lanes, 
bridges,  or  public  grounds  of  the  city,  as  now  or  may  hereafter  be  laid 
out;  to  acquire  and  hold,  as  by  law  authorized,  any  and  all  real  estate, 
easement,  and  water  rights  necessarj'  to  that  end  and  purpose,  with  all 
necessary  and  proper  buildings,  wells,  conduits,  or  other  means  of  ob- 
taining water  supply,  with  all  neces.sary  machinery  and  attachments 
thereto,  to  supply  the  city  and  the  inhabitants  thereof  with  good  and 
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wholesome  water,  suitable  for  fire  and  domestic  purposes;  and  for  this 
purpose  may  enter  upon  any  street,  avenue,  alley,  lane,  stream,  bridge, 
or  public  ground  under  control  of  the  city,  to  take  up  any  pavement 
or  sidewalk  thereon,  and  make  such  excavations  as  may  be  necessary 
for  the  laying  of  such  pipe  and  attachments."  The  ordinance  further 
purports  to  grant  continuance  of  the  rights  and  privileges  for  a  period  of 
oO  years,  and  contracts  for  the  use  of  hydrants  and  a  supply  of  water  lor 
a  like  period  at  a  specified  annual  rental.  The  city  further  undertakes, 
upon  request  of  the  water  company,  to  adopt  and  maintain  an  ordinance 
protecting  the  company  "in  the  safe  and  unmolested  enjoyment  of  the 
franchise  hereby  granted,  from  waste  of  water  by  consumers,"  and  "to 
carry  into  effect  the  provisions  of  this  ordinance,  and  the  contract  there- 
under entered  into,"  and  grants  to  the  water  company,  "its  successors 
and  assigns," — so  runs  the  ordinance, — ''the  power  to  make,  adopt,  and 
enforce  regulations  not  inconsistent  with  the  law,  for  the  convenience  and 
security  of  said  grantee,  its  successors  or  assigns,  as  well  as  that  of  the 
public,  in  the  operation  of  said  mains,  and  may  enforce  such  regulations 
by  cutting  off  the  supply  of  water,  or  otherwise,  and  shall  have  the  right 
at  all  seasonable  hours  of  the  day  to  have  access  to  the  water  pipes  and 
meters  of  any  water  takers,  to  protect  themselves  against  abuse  or  fraud , 
and  repair,  observe,  or  remove  the  same,  and  may  require  all  water 
takers  to  sign  a  contract  to  observe  all  reasonable  regulations,  as  a  con- 
sideration for  furnishing  water."  The  ordinance  undertakes  also  to  regu- 
late the  maxium  charges  to  consumers,  "collectible  quarterly  in  advance, 
except  sprinkling  rates,  which  shall  be  paid  in  advance  for  the  season," 
and  provides  that  the  company  shall  have  the  right,  at  will,  to  supply 
consumers  at  the  meter  rate  instead  of  at  the  schedule  rates,  and  that 
connections  between  the  mains  and  the  consumer  shall  be  made  at  the 
expense  of  the  consumer. 

The  debt  of  the  complainant,  for  which  it  recovered  its  judgment,  was 
for  iron  pipes  furnished,  to  be  used,  and  which  were  used,  in  the  con- 
struction of  tlic  waterworks  plant,  under  a  contract  therefor  dated  Au- 
gust 28,  1890.  The  pipe  was  delivered  during  the  months  of  Septem- 
ber, October,  and  Novendier  of  that  year,  and  laid  in  the  streets  of  the 
city.  On  the  1-Uh  day  of  September  the  defendants  Andrews  &  Whit- 
comb  entered  into  an  agreement  with  the  water  comjiany,  by  which  An- 
drews &  W'hitcomb  agreed  to  loan  to  the  company  a  sum  not  exceeding 
^0,000,  upon  interest,  to  be  furnished  between  that  date  and  January 
1,  1891.  The  Oconto  Water  Company,  in  consideration  of  the  prem- 
ises, agreed  to  make  immediate  transfer  in  trust  to  Andrews  &  Whit- 
comb  "of  the  Oconto  waterworks  franchise  as  issued  to  said  Oconto 
Water  Company,"  together  with  the  entire  issue  of  stock  of  the  company, 
amounting  to  $100,000,  and  further  agreed  to  issue  immediately  $100,000 
in  the  first  mortgage  bonds  of  the  company,  to  be  secured  on  the  entire 
Oconto  waterworks  franchise,  and  all  the  rights  and  privileges  of  said 
company;  the  deed  of  trust  to  be  made  to  some  trust  company  thereafter 
to  be  agreed  upon  by  the  parties.  The  stock  and  bonds  were  to  be  de- 
livered to  Andrews  &  Whitcomb  as  collateral  security  for  the  money  to 
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be  advanced,  and  upon  payment  of  the  loan,  with  7  per  cent,  interest, 
and  the  further  sum  of  $5,000,  were  to  be  returned  to  the  compan}'. 
Afterwards,  and  about  October  1, 1890,  in  fulfillment  of  that  agreement, 
an  assignment  of  what  is  denominated  in  the  answer  "the  rights  and 
franchises  acquired  by  said  company  under  and  in  virtue  of  said  city 
ordinance  No.  153  of  said  city  of  Oconto"  was  executed  by  the  water 
company,  and  delivered  to  Andrews  &  Whitcomb.  This  document  was 
antedated  to  September  13,  1890,  and  by  its  terms  sells,  assigns,  trans- 
fers, and  sets  over  to  Andrews  &.  Whitcomb  "all  the  rights,  privileges,  im- 
munities, franchises,  and  powers,  of  whatsoever  name  and  nature,  which 
were  granted  unto  the  said  Oconto  Water  Company  in  and  by  that  cer- 
tain ordinance  passed  by  the  conmion  council  of  said  city  of  Oconto, 
and  approved  by  the  mayor  of  said  city  on  the  9th  day  of  July,  1890, 
said  ordinance  being  entitled  'An  ordinance  providing  for  a  supply  of 
water  to  the  city  of  Oconto,  Wis.,  and  its  inhabitants,  and  authorizing 
the  Oconto  Water  Company,  its  successors  and  assigns,  to  construct, 
operate,  and  maintain  waterworks  therein.'"  This  contract  was  as  se- 
curity for  the  repayment  of  the  loan  contemplated  by  the  agreement  of 
September  13, 1890.  Certificates  for  the  entire  issue  of  the  stock  of  the 
company  were  delivered  to  Andrews  <fe  Whitcomb,  except  as  to  three 
shares  made  out  by  their  direction  in  the  names  of  others.  The  entire 
issue  of  stock  was  held  by  them  as  coUatend  security,  as  provided  in  the 
agreement  of  September  13,  1890. 

At  a  meeting  of  tlie  directors  held  October  29,  1890,  action  was  had, 
authorizing  the  issue  of  first  mortgage  gold  bonds  of  the  company,  to  the 
amount  of  $125,000,  in  sums  of  $1,000  each,  numbered  consecutively 
from  1  to  125,  both  inclusive,  payable  in  25  years,  with  interest  cou- 
pons attached;  100  of  such  bonds  to  be  negotiated  and  sold,  to  provide 
funds  for  the  completion  of  the  system;  the  remaining  bonds  to  be  ne- 
gotiated and  sold,  to  provide  funds  for  the  extension  of  the  system  as 
may  thereafter  be  deemed  advisable;  such  bonds  to  be  secured  by  trust 
deed  to  the  Minneapolis  Trast  Company  upon  the  franchises  and  rights 
of  the  company.  The  action  of  this  meeting  of  the  board  of  directors 
was  confirmed  at  a  meeting  of  tlie  stockholders  held  subsequently  on  the 
same  day.  The  bonds  and  the  trust  deed  were  prepared  and  executed, 
and  bore  date  November  1,  1890.  The  trust  deed  was  recorded  in 
Oconto  county,  November  13,  1890,  in  volume  52  of  Deeds,  p.  394. 
On  the  18th  day  of  November,  1890,  the  officers  of  tlie  company  deliv- 
ered to  Andrews  &  Whitcomb  100  of  such  bonds  as  security,  in  accord- 
ance with  the  agreement  of  September  13,  1890;  the  otlier  25  bonds  be- 
ing lodged  with  the  trust  company.  The  sum  of  $40,000  mentioned 
in  the  agreement  of  September  13,  1890,  was  actually  loaned  to  the 
company  by  Andrews  &  Whitcomb  on  or  prior  to  December  23,  1890, 
the  last  sum  of  $5,000  being  advanced  on  that  day,  and  they  received 
the  notes  of  the  company  for  the  total  loan  pursuant  to  the  terms  of  the 
agreement.  On  March  13, 1891,  the  company  contracted  with  Andrews 
&  Whitcomb  for  a  further  loan  of  an  amount  not  to  exceed  $12,000,  to 
complete  the  work;  they  to  hold  the  security  then  held  by  tliem  as  col- 


Digitized  by 


Google 


32  FEDERAL   REPORTEB,  vol.  52. 

lateral  to  the  loan  under  the  agreement  of  September  13,  1890,  as  fur- 
ther security  for  all  additional  loans  theretofore  made  by  them,  amount- 
ing to  $4,439.79,  and  for  the  loan  of  $12,000  so  contracted  to  be  made. 
This  latter  sum  was  advanced  to  the  company  on  the  13th  day  of  March, 
and  was  used  in  the  purchase  of  material  for  the  plant  and  for  carrying 
on  the  work  of  construction.  It  was  thereafter  ascertained  that  further 
funds  were  essential,  and  on  the  16th  day  of  May,  1891,  the  parties 
lonlracted  for  another  loan  by  Andrews  &  Whitcomb,  not  to  exceed 
815,000,  upon  like  terms  to  those  of  the  contract  of  March  13,  1891; 
under  which  agreement  Andrews  &  Whitcomb  advanced  $8,763.33, 
which  was  used  in  completion  of  the  plant. 

On  the  17th  day  of  June,  1891,  the  loans  remaining  unpaid,  Andrews 
&  Whitcomb  instituted  suit  against  the  Oconto  Water  Company  iu  tlie 
circuit  court  of  Oconto  county,  and  on  the  13th  day  of  August,  1891, 
upon  default  of  appearance  to  tiie  suit,  a  decree  was  rendered  that  they 
recover  of  the  Oconto  Water  Company  the  sum  of  $63,887.23,  the 
amount  of  the  loans,  with  interest,  and  the  costs  of  the  action,  which 
amount  was  declared  to  be  a  lien  upon  "all  the  rights,  privileges,  im- 
munities, franchises,  and  powers,  of  whatsoever  name  or  nature,  which 
were  granted  the  said  defendant  in  and  by  a  certain  ordinance  passed  by 
the  common  council  of  the  city  of  Oconto,  Wis.,  and  approved  by  the 
mayor  of  said  city,  July  9,  1890,  said  ordinance  being  ordinance  No. 
153  of  said  city,  and  being  entitleil  'An  ordinance  providing  for  a  sup- 
ply of  water  to  the  city  of  Oconto  and  its  inhabitants,  and  authorizing 
the  Oconto  Water  Conipany,  its  successors  and  assigns,  to  construct,  oper- 
ate, and  maintain  waterworks  therein,'  and  upon  $100,000  in  the  capi- 
tal stock  of  the  defendant,  now  held  in  pledge  by  the  plaintiffs,  and  upon 
$100,000  in  the  first  mortgage  bonds  of  the  said  defendant,  now  also 
held  in  pledge  by  the  plaintiffs."  The  decree  provided  for  a  sale  of  the 
property  upon  which  a  lien  was  declared,  which  was  had,  Andrews  <fe 
Whitcomb  becoming  the  purchasers.  The  sale  was  confirmed  by  the 
court  on  the  29th  September,  1891,  and  an  instrument  was  executed  by 
the  referee,  convej-ing  to  Andrews  t&  Whitcomb  the  property  mentioned, 
and  in  the  language  of  the  decree,  under  which  they  took  actual  possession 
of  the  waterworks  system,  and  have  since  retained  possession,  claiming 
to  own  the  same,  upon  the  ground  that  by  the  sale  they  acquired  title 
to  the  franchises  of  the  Oconto  Water  Company,  and  that  the  title  to 
all  tangible  property  essential  to  the  use  and  enjoyment  of  the  Iran- 
chise  passed  to  them  therewith. 

At  the  threshold  of  the  in(iuiry,  the  court  is  confronted  witli  the  ques- 
tion as  to  what  rights  Andrews  i  \\'hitcomb  acquired  under  the  agree- 
ment of  September  13, 1890,  the  instruments  executed  pursuant  thereto, 
and  the  foreclosure  of  the  rights  thereby  acquired.  The  grant  to  them 
was  of  "all  the  rights,  privileges,  immunities,  and  powers,  of  whatever 
name  or  nature,  which  were  granted  unto  the  said  Oconto  Water  Com- 
pany" by  the  ordinance  of  the  city  of  Oconto.  What  rights  could  the 
city  lawfully  grant,  and  what  were  granted?  The  solution  of  the  ques- 
tions depends  upon  the  powers  conferred  upon  that  municipality.     The 
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city  by  its  charter  is  vested  "with  the  general  powers  possessed  by 
municipal  corporations  at  common  law,"  and  with  certain  governmen- 
tal powers  specifically  defined  in  its  charter,  and  with  authority  to  en- 
act and  enforce  ordinances  under  the  "general  welfare"  dause  usual  in 
charters  of  municipal  corporations,  and  specific  power  is  vested  touch- 
ing various  matters  of  municipal  concern.  Laws  Wis.  1882,  c.  56. 
The  general  power  is  conferred  upon  cities  to  borrow  money,  and  to 
issue  negotiable  bonds  for  the  purchase  or  erection  of  waterworks.  Rev. 
St.  §  942.  By  chapter  125,  Laws  1879,  (Sanb.  &  B.  St.  §  930«,)  the 
common  council  of  every  city  is  authorized  to  permit,  subject  to  such 
rules  and  regulations  as  may  be  imposed,  the  laying  of  pipes  in  the 
streets  of  the  city,  and  their  maintenance  and  use  for  the  purpose  of 
conveying  water  or  steam  under  the  surface  of  the  streets.  By  the  gen- 
eral statute  entitled  "Of  Cities,"— Laws  1889,  c.  326,  (Sanb.  &  B.  St. 
c.  40a,) — cities  are  authorized  to  own  and  operate  waterworks,  and  to 
l^slate  on  all  matters  with  reference  to  their  construction,  operation, 
management,  and  protection, — section  925n.  In  the  chapter  entitled 
"Organization  of  Corporations,"  (Rev.  St.  Wis.  c.  86,)  under  which  the 
Oconto  Water  Company  confessedly  had  being,  it  is  enacted  that  "any 
corporation  formed  for  the  purpose  of  constructing  and  operating  water- 
works in  any  city  or  village  of  this  state  may  make  and  enter  into  any 
contract  with  such  city  or  villt^e  to  supply  such  city  or  village  with 
water  for  fire  and  other  purposes  upon  such  terms  and  conditions  as 
may  be  agreed  npon,  and  may,  by  the  consent  of,  and  in  the  manner 
agreed  upon  with,  the  proper  authorities  of  such  city  or  village,  use 
any  street,  alley,  lane,  park,  or  public  grounds  for  laying  water  pipes 
therein;  *  *  *  and  any  guch  city  or  village  may,  by  contract  duly 
executed  by  the  proper  authorities,  acquire  the  right  to  use  the  water 
supplied  by  such  corporation,  or  such  portion  thereof  as  it  may  desire, 
upon  such  terms  and  conditions  as  may  be  agreed  upon  by  such  cor- 
poration and  the  authorities  of  such  city  or  village."  Section  1780,  as 
amended.  These  are  all  the  statutory  provisions  which  I  have  been  able 
to  find,  touching  the  question  of  municipal  authority  and  corporate  fran- 
chise here  presented. 

It  may  be  difiicult  to  enumerate  the  common-law  powers  of  a  munic- 
ipal corporation.  It  is  certain,  however,  that  the  conferring  of  fran- 
chises upon  other  corporations  is  not  one  of  them.  Under  its  charter^ 
by  a  well-known  principle  of  law,  it  can  exercise  no  power  not  expressly 
granted,  or  fairly  to  be  implied.  It  may  be  that,  by  virtue  of  its  duty 
to  care  for  the  public  heal^  and  safety,  a  city  has  the  power  to  contract 
for  a  supply  of  water;  but  it  cannot,  without  express  legislative  author- 
ity, construct,  maintain,  or  operate  waterworks.  Dill.  Mun.  Corp.  (4tli 
Ed.)  §  27.  Without  like  authority  it  cannot  grant  exclusive  right  to 
use  the  streets,  and  a  distributing  plant  located  in  the  streets  is  essen- 
tially a  monopoly.  The  right  to  use  the  public  highways  for  gas  pipes 
or  water  mains  rests  in  legislative  authority  directly  granted  or  delegated 
to  municipalities.  So,  likewise,  the  right  to  operate  waterworks  is  of 
legislative  origin,  and  can  only  be  conferred  by  a  municipal  corporation 
v.52F.no.l— 3 
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when  expressly  authorized  by  the  supreme  legislative  power  of  the  state. 
It  cannot  be  doubted  that  the  common  council  of  the  city  of  Oconto, 
in  the  enactment  of  the  ordinance  in  question,  entertained  a  broad  and 
generous  view  of  its  own  powers.  It  was  pleased  to  confer,  or  attempt  to 
confer,  upon  this  water  company,  the  power  to  "construct,  own,  main- 
tain, and  operate  waterworks  in  the  city  of  Oconto,  *  *  *  to  ac- 
quire and  hold,  as  by  law  authorized,  all  real  estate,  easements,  and 
water  rights  necessarj'  to  that  end  and  purpose,  with  all  necessary  and 
proper  buildings,  with  conduits  or  other  means  of  obtaining  water  sup- 
ply, with  all  machinery  and  attachments  thereto,"  in  addition  to  the 
right  to  use  the  streets  and  public  grounds  of  the  city  for  its  water 
mains  and  pipes,  and  undertook  to  regulate  contracts  and  dealings  be- 
tween the  water  company  and  the  inhabitants  of  the  city,  using  water, 
and  to  bestow  upon  the  company  the  right  of  access  to  the  homes  of 
consumers  of  water,  and  to  regulate  its  exercise.  If  the  right  to  con- 
fer these  great  privileges  and  franchises,  and  to  exercise  inquisitorial 
powers,  can  be  pointed  out,  the  ordinance  is  effective  to  the  end  de- 
signed. No  ordinance,  however,  can  enlarge,  vary,  or  diminish  the 
powers  of  a  municipality. 

Whence  came  that  power?  I  find  no  legislative  warrant  for  it.  The 
charter  of  the  city  does  not  confer  it.  No  general  law  applicable  to 
the  city  of  Oconto  grants  it.  The  chapter  entitled  "  Of  Cities"  (Sanb. 
&  B.  St.  c.  40a)  was  enacted  in  1889,  (Laws  1889,  c.  326.)  It  pro- 
vides that  no  city  then  incorporated  shall  be  aS'ected  by  the  provisions 
of  the  act,  unless  it  shall  adopt  the  same  for  its  government  in  the  man- 
ner provided.  (Sanb.  &  B.  St.  §  925d.)  The  present  charter  of  the  city 
of  Oconto  was  enacted  in  1882.  (Laws  1882,  c.  56.)  There  is  no  sug- 
gestion in  the  record  that  the  city  of  Oconto  has  ever  adopted  the  pro- 
visions of  the  general  law,  and  we  are  not  at  liberty  to  assume  that  it 
has.  Failing  such  adoption,  the  city  is  not  affected  by,  and  derives 
no  powers  from,  that  general  law,  assuming  that  the  chapter  has  rela- 
tion to  waterworks  owned  and  operated  by  a  corporation  other  than  the 
municipality,  which  may  be  doubtful.  The  city  is  therefore  only  au- 
thorized to  permit  the  laying  of  pipes  in  the  streets,  and  their  main- 
tenance and  use.  (Section  930a.)  That  is  not  a  grant  of  power  to  be- 
stow a  franchise,  but  permission  to  suffer  an  easement.  The  law  of  its 
incorporation  confers  upon  the  Oconto  Water  Company  its  franchise  (1) 
to  own  and  operate  the  waterworks;  and  (2)  to  use  the  streets  of  the  city. 
Sanb.  &  B.  St.  §  1780.  The  former  power  is  without  condition;  tha 
latter  is  subject  to  the  assent  of  the  municipality.  The  practical  effi- 
cacy of  the  franchise  may  depend  upon  the  discretionary  act  of  the  city. 
The  franchise  is  not,  however,  derived  from  that  discretion,  but  from 
the  will  of  the  legislature.  The  law  authorizes  the  city  to  assent  to  tha 
exercise  of  a  power  granted  by  the  statute.  The  grant  of  power  to  the 
water  company — as  to  the  use  of  the  streets — becomes  operative  only 
upon  the  happening  of  that  contingency  of  municipal  assent.  That  is 
not  a  grant  of  power  to  a  city  to  confer  a  franchise.  Sims  v.  Railway 
Co.,  37  Ohio  St.  556.    The  matter  is  somewhat  analogous  to  the  case 
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of  an  act  of  the  legislatnre  taking  effect  only  apon  the  assent  of  the 
people  expressed  at  the  polls,  which  is  now  generally  held  to  be  valid, 
upon  the  ground  that  the  law  derives  its  potency  from  legislative  will, 
and  not  from  the  assent  of  the  poll.  So,  here,  the  right  to  use  the  streets 
was  conferred  upon  the  Oconto  Water  Company  by  the  law  of  its  incor- 
poration, subject  to  the  contingency  of  the  assent  of  the  city.  The  fran- 
chise emanates  from  the  legislature,  not  from  the  municipality.  The 
ordinance  is  not  an  exercise  of  legislative  power,  but  of  the  right  to  con- 
tract.    Indianapolu  v.  Oadight  Co.,  66  Ind.  396. 

The  case  of  ^ote  v.  Madi»m  St.  Ry.  Co.,  72  Wis.  612,  40  N.  W.  Rep. 
487,  is  not  in  conflict.  The  ruling  there  was  to  the  effect  only  that,  con- 
sidering the  terms  of  Rev.  St.  Wis.  §  1862,  the  provisions  of  the  ordi- 
nance there  under  review,  by  force  of  the  statute,  became  part  of  the  law 
of  the  incorporation  of  the  railway  company,  and  for  violation  of  such 
provision  an  action  could  be  maintained  by  the  attorney  general  to  vacate 
the  charter  or  annul  the  existence  of  the  railway  company,  under  the  pro- 
visions of  Rev.  St.  Wis.  §  3241 .  Applying  the  doctrine  of  that  case  to  the 
one  in  hand,  the  most  that  can  be  said  is  that  the  conditions  of  the  assent 
of  the  city  to  the  use  of  its  streets  inhere  in  and  are  part  of  the  law  of  in- 
corporation of  the  defendant  water  company.  None  the  less,  however, 
are  its  franchises  derived  from  the  l^islature,  and  not  from  the  munici- 
pality. It  is  also  to  be  noticed  that  there  is  a  marked  difference  in  the 
statute  under  consideration  in  that  case  and  those  in  question  here.  Sec- 
tion 1862,  there  considered,  provides  that  "any  municipal  corporation 
*  *  *  may  grant  to  any  such  corporation  " — a  street  railway  corpo- 
tion — "  such  use,  and  upon  such  terms  as  the  proper  authorities  shall 
determine,  of  any  streets  or  bridges.  *  *  *  Every  such  road  shall 
be  subject  to  such  reasonable  rules  and  regulations  *  *  *  as  the 
proper  municipal  authorities  may  by  ordinance  from  time  to  tinie  de- 
termine." There  the  l^slation  does  not  directly  grant  to  the  railway 
corporation  any  power  to  use  the  streets,  but  delegates  to  the  municipal- 
ity the  right  to  grant  the  power.  Here  the  power  is  in  terms  conferred 
by  the  l^slature  upon  the  water  company,  subject  to  the  assent  of  the 
municipality.  There  the  street  railway  is  subject  to  constant  municipal 
control.  Here  the  water  company  is  independent  of  municipal  direction 
except  in  the  use  of  its  streets.  It  is,  I  think,  clear  that  the  power  pos- 
sessed by  the  city  of  Oconto  was  only  to  yield  its  assent  to  a  legislative 
grant  of  the  use  of  its  streets,  and  to  contract  for  a  supply  of  water.  The 
franchises  of  the  water  company  were  conferred  by  the  legislature  of  the 
state,  and  not  by  the  ordinance  of  the  city. 

The  question  then  recurs,  what  rights  passed  to  Andrews  &  Whitcorab 
under  the  instruments  of  transfer  and  their  foreclosure  ?  By  their  terms 
they  convey  or  assign  only  such  rights  and  privileges  as  were  granted  to 
the  water  company  by  the  ordinance  of  the  city.  No  other  franchise  or 
rights  are  attempted  to  be  conveyed.  If  the  right  to  the  use  of  the  streets 
may  be  said  to  have  proceeded  from  the  municipality,  it  was,  standing 
alone,  a  mere  easement.  The  transfer  of  such  naked  right  could  not 
carry  with  it  the  ownership  of  the  mains,  nor  the  title  to  the  plant  as  an 
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entirety,  nor  the  franchise  to  operate  the  plant,  nor  to  the  land  upon 
which  the  plant  was  situated.  So  that  if  it  be  true,  as  is  here  claimed, 
that  a  naked  franchise 'is  transmissible;  that  the  franchise  is  the  main 
and  the  plant  the  incident;  and  that  a  transfer  of  the  former  carries 
with  it  the  title  to  the  tangible  property  essential  to  its  use  and  bene- 
ficial enjoyment, — it  still  remains  that  here  there  was  no  transfer  of  the 
franchise  to  operate  the  plant,  and  consequently  no  transfer  of  tangible 
property.  It  therefore  results  that  the  claim  of  Andrews  &  Whitcomb 
to  the  plant  is  unfounded  in  law,  and  its  possession  by  them  wrongful  as 
against  the  complainant. 

2.  The  water  company,  in  fulfillment  of  its  agreement,  issued  to  An- 
drews &  Whitcomb  $100,000  of  its  bonds  as  collateral  to  loans  made 
and  to  be  made,  to  the  amount  of  $40,000.  These  bonds  had  not  pre- 
viously been  issued.  The  law  of  Wisconsin  provides  (Rev.  St.  Wis.  § 
1753)  that  "no  corporation  shall  issue  *  *  *  any  bonds  *  *  * 
except  for  money  *  »  ♦  actually  received  by  it,  equal  to  seventy- 
five  per  cent,  of  the  par  value  thereof,  and  all  *  *  *  bonds  issued 
contrary  to  the  provisions  of  this  section  *  *  *  shall  be  void." 
These  bonds  were  issued  in  defiance  of  the  statute.  That  they  were 
ple<iged,  not  sold,  cannot  avail  to  give  them  validity  in  the  hands  of  the 
pledgee.  The  term  "issue"  is  here  used  in  the  sense  of  "deliver"  or 
"put  forth."  They  were  delivered  and  put  forth,  by  the  act  of  pledg- 
ing, as  binding  obligations  of  th6  company.  If  the  pledge  were  valid, 
— if  bonds  not  issued  may  be  used  as  collateral  for  a  debt  less  than  75 
per  ceut.  of  their  par  value, — the  pledgee  could,  upon  default  of  the  com- 
pany in  payment  of  the  loan,  lawfully  dispose  of  them  for  any  price  ob- 
tainable, and  they  would  become,  in  the  hands  of  a  borw,  fide  holder 
ibr  value,  lawful  obligations  of  the  company  for  the  full  amount  ex- 
pressed, thus  defeating  the  statute,  which  forbids  their  issue  at  less  than 
75  per  cent,  of  their  par  value.  The  statute  is  its  own  interpreter.  These 
bonds  are  void.  They  are  of  no  binding  force  for  any  purpose  in  the 
hands  of  Andrews  &  Whitcomb.  Whether  a  bmvi  fide  purchaser  !  • 
value  from  Andrews  &  Whitcomb  could  assert  the  bunds  against  tht; 
company  need  not  be  considered.  It  is  the  province  of  a  court  of  equity 
to  prevent  such  a  contingency. 

The  motion  for  a  receiver  and  injunction  is  allowed;  the  injunction  to 
provide  for  the  deposit  of  the  bonds  with  the  clerk  of  this  court  for  safe 
keeping  pending  this  suit,  or  until  further  order  of  the  court. 
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Bbtjsh  Swan  Electric  Lioht  Co.  of  New  Enqi^no  v.  Brush  Elec- 
tric Co. 

,  (.Circuit  Court  t^f  Appeal*,  Second  Circuit.   Oct  4, 1893.) 

X.   CONTBAOT— MODIPICATIOS — EVIDENCE. 

Ltefendant  corporation,  engaged  in  manufacturing  certain  patented  machines, 
constituted  plaintiff  corporation  its  exclusive  "agent"  for  a  certain  territory,  the 
latter  to  receive  a  specified  commission,  and  to  pay  for  each  machine  ordered  by  it 
In  76  days.  Thereafter  plaintiff  became  insolvent,  and,  being  in  default  for  pay- 
ments, an  interview  was  had  between  the  presidents  of  the  two  companies,  which 
resulted,  as  claimed  by  plaintiff,  in  an  oral  agreement  that  it  should  not  be  required 
to  pay  until  it  had  received  payment  from  its  customers.  Plaintiff's  bookkeeper 
testified  that  this  was  the  aereement  as  reported  to  him  by  the  two  presidents  at 
the  time.  Defendant  claimed  tUat  the  agreement  was  only  for  a  modlflcatlon  of  the 
regular  terms  in  special  cases,  each  to  be  determined  as  it  arose ;  and  It  appeared 
that  defendant  continued,  by  letter,  to  urge  payment  according  to  the  original  con- 
tract. Afterwards  another  meeting  was  had  between  the  presidents,  and  in  a  let- 
ter from  defendant  to  plaintiff  the  result  was  stated  in  sutwtance  to  be  that  when 
any  variation  from  llie  old  contract  was  necessary  in  order  to  malce  a  sale  the 
terms  thereof  should  be  reported  to  defendant  with  the  order,  and  defendant  would 
then  promptly  determine  whether  it  would  accept  the  same.  The  letter  also  urged 
payment  of  existing  debts.  To  this  plaintiff  replied  that  the  matter  as  thus  ex- 
pressed was  "quite  satisfactory."  Held,  that  there  was  never  any  modification  of 
the  contract,  except  as  last  stated. 
%,  8i>tE— Specific  Pebfobmance. 

The  original  contract  provided  that  If  at  any  time  plaintiff's  pecuniary  responsi- 
bility became  impaired  so  as  to  render  it  unsafe  for  defendant  to  transact  its  busi- 
ness through  plaintiff,  defendant  might  abrogate  the  contract,  the  question  of  fi- 
nancial responsibility  being  first  determined  by  arbitration.  Afterwards  plaintiff 
became  insolvent,  and,  being  largely  in  arrears  to  defendant,  the  latter  refused  to 
fill  further  orders  unless  security  was  given  in  each  case.  The  demand  for  secu- 
rity not  being  complied  with,  defendant  requested  an  arbitration,  but  no  answer 
was  made  thereto,  and  later  it  declared  the  contract  abrogated,  and  refused  to  fill 
further  orders.  Held,  that  as  plaintiff  bad  itself  violated  the  modified  contract  in 
the  matter  of  payments,  and  was  apparently  unable  to  comply  therewith  in  the 
future,  it  was  not  entitled  to  speoifiu  performance  of  defendant's  agreement  to  fur- 
nish machines. 
3.  Same— Akbitbatios. 

Plaintiff  not  being  in  a  position  to  demand  specific  performance.  It  was  immate- 
rial, in  a  suit  therefor,  that  defendant  had  based  its  request  for  an  arbitration  on 
the  ground  that  plaintiff  had  refused  to  furnish  security,  whereas  the  contract  did 
not  require  any  security. 

In  Equity.  Bill  by  the  Brush  Swan  Electric  Light  Company  of  New 
England  against  the  Brush  Electric  Company  for  specific  performance  of 
a  contract.  This  relief  was  denied  by  the  circuit  court  on  the  ground 
that  the  contracts  were  of  such  a  nature  as  to  render  specific  performance 
impracticable,  but  the  bill  was  retained  for  the  purposes  of  injunction 
and  an  accounting,  which  were  accordingly  decreet!.  41  Fed.  Rep.  163. 
A  rehearing  was  subsequently  denied.  43  Fed.  Rep.  225.  Afterwards 
leave  was  given  to  file  a  cross  bill,  (Id.  701,)  and,  a  hearing  having 
been  had  thereon,  it  was  held  that  the  same  could  not  be  maintained, 
and  that  the  original  decree  should  not  be  disturbed.  49  Fed.  Rep.  8. 
Defendant  appealed.     Reversed. 

Albert  Stickney  and  Gilbert  H.  Orawford,  for  appellant. 

Jameg  0.  Carter  and  Wm,  G.  Wilson,  for  appellee. 

Before  LACOSfBE  and  SHIPMAN,  Circuit  Judges. 

Shtpman,  Circuit  Judge.  This  is  an  appeal  from  a  final  decree  ren- 
dered by  the  circuit  court  for  the  southern  district  of  New  York,  which 
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was  in  general' accordance  with  some  of  the  prayers  of  the  complainant's 
bill  for  the  specific  performance  of  a  contract.  On  May  21,  1878,  the 
Telegraph  Supply  Company,  now  known  by  the  name  of  the  Brush  Elec- 
tric Company,  and  hereinafter  called  the  Cleveland  Company,  the  de- 
fendant in  this  case,  entered  into  a  contract  with,  Rowley  <fe  Montgomery, 
to  whose  rights  the  complainant,  the  Brush  Swan  Electric  Light  Com- 
pany of  New  England,  hereafter  called  the  Brush  Swan  Company,  suc- 
ceeded. It  was  accepted  as  a  contracting  party  in  the  place  of  its  pred- 
ecessor by  the  Cleveland  Company  on  July  12,  1882.  The  Cleveland 
Company  was  the  manufacturer  of  dynamo  electric  machines  and  appa- 
ratus, which  were  made  under  sundry  patents  which  it  also  owned.  By 
virtue  of  the  contract  of  May  23, 1878,  an4  its  amendments  of  June  21, 
1880,  and  February  23,  1882,  the  Brush  Swan  Company  became  the 
exclusive  licensee  to  sell  these  machines  and  apparatus  within  a  specified 
territory.  Its  business  was  to  furnish  local  electric  companies  or  manu- 
facturers or  individuals,  who  required  an  extensive  plant  for  electric 
lighting,  with  the  electrical  machinery,  ap))aratus,  engines,  wire,  and 
equipment  which  they  respectively  needed,  and  with  the  labor  neces- 
sary to  put  the  same  in  position,  and,  as  a  rule,  under  a  single  contract 
I  for  an  entire  plant.  It  bought  from  the  Cleveland  Company  its  ma- 
chines, at  a  discount  from  the  price  which  was  fixed  by  said  manufiac- 
:  turer  of  at  least  20  per  cent.,  and  was  to  accept  drafts  therefor  payable 
in  75  days  from  delivery  of  the  machinery  at  Cleveland,  and  to  pay  the 
drafts  at  maturity.  The  agreement  was  to  continue  for  17  years  from 
April  24,  1877,  unless  sooner  abrogated  by  mutual  agreement  or  by  the 
decision  of  arbitrators.     The  ninth  article  provides  as  follows: 

"Ninth.  If  at  any  time  the  pecuniary  responsibility  of  the  party  oi  the 
'second  part  becomes  so  impaired  as  not  to  be  sufficient  to  enable  the  party  of 
the  first  part  to  safely  transact  their  business  in  said  territory  llirough  them, 
then  this  contract  may  be  abrogated,  provided  that  the  question  of  tlie  afore- 
said pecuniary  responsibility  of  the  party  of  the  second  part  must  first  be  de- 
termined by  the  board  of  arbitration  hereinafter  named." 

If  the  Cleveland  Company  sold  its  machinery  within  the  specified  ter- 
ritory, it  was  to  pay  the  Brush  Swan  Company  the  stipulated  discount 
or  commission  thereon,  which  thus  became,  as  a  rule,  the  exclusive  pur- 
chaser from  the  manufacturer  of  its  apparatus  for  use  within  such  terri- 
tory. It  and  the  manufacturer  had  the  exclusive  right  to  sell,  and  it 
could  be  therefore  styled  an  agent,  but  it  was  not  an  agent  upon  a  dd 
credere  commission;  its  contracts  with  its  customers  were  contracts  to  fur- 
nish an  entire  plant,  and  it  bought  like  any  other  purchaser  from  the 
Cleveland  Company  upon  its  own  credit.  On  October  27,  1887,  the 
Cleveland  Cbmpany  declared  the  contract  abrogated  and  annulled,  and 
refused  to  deliver  apparatus  to  the  Brush  Swan  Company,  or  to  fill  its 
orders.  To  compel  a  specific  perlbrmance  of  the  contracts  this  suit  was 
thereafter  instituted  by  the  Brush  Hwan  Company. 

The  decision  as  to  the  propriety  of  the  defendant's  act  in  annulling 
the  contract  turns  upon  questions  of  fact,  which  relate  to  the  extent  of  a 
modification  of  the  conditions  of  the  original  agreement  in  regard  to  the 
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time  of  payment.  If  these  conditions  were  substantially  unmodified, 
they  were  not  complied  with  by  the  Brush  Swan  Company,  and  its  part 
of  the  contract  was  persistently  left  not  performed,  but,  if  they  were  mod- 
ified so  that  the  complainant  was  not  required  to  pay  for  its  purchases 
until  it  collected  from  its  own  customers,  it  did  not  violate  its  contract, 
and  was  not  guilty  of  any  substantial  breach,  so  far  as  is  disclosed  by 
the  testimony.  The  circuit  couri  was  of  opinion  that  the  contract  was 
modified  to  the  extent  and  in  the  particulars  which  have. been  indicated. 
This  is  the  crucial  point  in  the  case. 

When  the  Brush  Swan  Company  entered  into  its  contract  relations 
with  the  Cleveland  Company,  it  did  so  with  high  expectations  of  com- 
mercial success  from  a  new  storage  battery  to  be  brought  out  by  the 
Cleveland  Company,  which  it  was  expected  would  be  efficient  both  in 
arc  and  in  incandescent  lighting.  These  expectations  were  based  upon 
the  confidence  and  the  prophecies  of  the  Cleveland  Company;  contracts 
were  entered  into  upon  faith  therein,  but  the  battery  was  commercially 
a  failure,  and  Mr.  Brush  turned  his  attention  to  other  mechanism  for 
incandescent  lighting,  which  was  not  perfected  until  June  1,  1886. 
Meanwhile,  the  Brush  Swan  Company's  business  had  waned  in  conse- 
quen'ce  of  this  failure,  and  its  debts  had  increased  until  it  owed  the 
Cleveland  Company  about  $107,000,  and  about  87,600  to  other  credit- 
ors. Its  assets  were  nominally  about  $176,000.  Their  real  value  did 
not  appear.  The  two  corporations,  on  June  15,  1885,  agreed  upon  a 
settlement  by  which  the  Cleveland  Company  took  these  assets  and  the 
Brush  Swan's  notes  for  $17,500,  which  were  subsequently  paid,  dis- 
charged its  own  debt,  and  agreed  to  pay  the  other  outstanding  debts. 
This  left  the  Brush  Swan  Company  with  a  debt  of  $17,500  and  its 
material  of  about  $4,000  in  value  on  hand,  and  its  contracts  with  the 
Cleveland  Company,  which  were  unaltered. 

In  the  summer  and  fall  of  1885,  friction  took  place  between  the  two 
companies  in  regard  to  the  amount  of  discount  and  the  time  of  payment 
for  purchases.  The  Brush  Swan  Company  was  in  a  limping  financial 
condition,  as  sufiiciently  appears  from  the  letter  dated  November4, 1885, 
of  Col.  Strong,  its  president.  An  interview  between  the  presidents  of 
the  two  companies  took  place  on  December  6,  1885,  which  resulted  in 
a  verbal  modification  of  the  contract.  The  terms  of  this  alteration  are 
in  dispute.  Mr.  Spear,  the  bookkeeper  of  the  Brush  Swan  Company, 
who  is  conceded  to  be  an  honest  witness,  and  to  whom  the  alleged  modi- 
fication was  orally  communicated  by  the  two  presidents,  says  that,  as  to  all 
apparatus  furnished  by  the  Cleveland  Company  for  the  erection  of  new 
plants,  it  was  to  wait  for  payment  until  the  Brush  Swan's  customer  had 
actually  paid,  though  the  customer's  term  of  credit  might  have  expired. 
The  Cleveland  Company  claims  that  the  terms  of  payment  were  to  be 
modified  only  in  special  instances,  each  case  to  be  separately  considered 
upon  its  merits.  Mr.  Spear  is  the  only  person  who  testifies  on  the  sub- 
ject; the  deposition  of  the  president  of  the  Cleveland  Company  was  taken, 
but  he  was  not  examined  on  this  point.  The  subsequent  correspondence 
of  the  parties  does  not  sustain  Mr.  Spear's  recollection.     For  example, 
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on  Jnne  23,  1886,  the  Cleveland  Company  wrote  to  the  Brush  Swan 
Company  as  follows:  "We  must,  therefore,  ask  that  hereafter  in  each 
case,  where  you  require  any  departure  from  the  contract  rate,  either  in 
time  of  payment,  [75  days,]  or  in  amount  of  conmiission,  [20  and  20 
per  cent.,]  that  you  accompany  the  request  for  it  with  full  information 
and  a  copy  of  the  proposition  or  contract.  We  will  then  advise  you 
what  we  can  do  in  the  premises."  To  this  letter  the  Brush  Swan  Com- 
pany replied  on  June  30th :  "  Your  understanding,  as  expressed  in  yours 
of  the  23d,  is  correct,  so  far  as  I  can  understand  from  Mr.  Strong." 
Again,  on  July  2,  1886,  the  Cleveland  Company  wrote  to  the  complain- 
ant: "  It  is  absolutely  necessary  that  we  should  know  the  terms  and  con- 
ditions of  any  sale  that  you  make,  in  which  you  are  to  ask  us  fur  any- 
thing more  than  the  regular  20  and  20  per  cent,  on  75  days'  time.  *  *  * 
Where,  therefore,  you  do  not  give  us  the  information  to  the  contrary, 
we  will  assume  that  the  order  is  made  on  the  basis  of  20  and  20  per 
cent,  and  75  days'  time."  In  view  of  Mr.  Spear's  positive  testimony, 
and  the  fact  that  the  Cleveland  Company's  president  did  not  deny  it, 
the  question  of  the  terms  of  the  modification  of  December  5th  would 
probably  rest  upon  Spear's  testimony,  hut  the  result  of  that  conversa- 
tion is  not  of  vital  importance,  for  in  September,  1886,  another  inter- 
view took  place  in  New  York  between  the  oiBBcers  of  the  respective  com- 
panies, which  resulted  in  an  agreement  which,  on  the  part  of  the  Cleve- 
land Company,  was  stated  in  a  letter  to  the  Brush  Swan  Company,  dated 
September  17,  1886,  as  follows:  "  You  are  expected  to  sell  to  purchasers 
at  the  best  prices  obtainable  under  all  the  circumstances,  not  to  exceed 
20  per  cent,  discount  from  our  list  price.  When  you  do  sell,  however, 
at  anything  above  this  discount  to  the  purchaser,  you  are  to  state  on  the 
order  which  you  send  to  us  for  the  apparatus  just  what  discount  you  will 
need  in  order  to  enable  you  to  make  the  sale,  and  you  are  also  to  specify 
on  the  order  any  terms  r^arding  time  of  payment  which  will  require  a 
longer  time  to  be  given  by  us  than  the  regular  75  days  of  your  contract. 
*  *  *  wTe  will^  then  promptly  advise  you  whether  the  order  is  ac- 
cepted by  us,  and  there  will  thus  be  no  delay  whatever  in  filling  it." 
The  letter  says  further:  "  We  trust  that  you  will  not  let  these  matters 
[debts  due  to  the  Brush  Company]  go  by  default,  as,  if  you  do,  the  loss 
will  be  yours,  and  not  ours."  On  October  25,  1886.  the  Brush  Swan 
Company  replied  to  this  letter  as  follows:  "The  matter  as  expressed  by 
you  in  your  communication  of  the  above  date  is  quite  satisfactory,  and 
we  will  endeavor  to  abide  by  the  arrangement  as  closely  as  possible." 
The  letters  of  the  Cleveland  Company  of  July  21,  August  25,  Septem- 
ber 24,  October  3,  and  October  16,  1887,  all  tend  to  show  that  payment 
from  the  Brush  Swan  Company  of  the  amount  due  upon  its  several  orders, 
irrespective  of  the  receipt  by  it  of  payment  from  its  customers,  was  de- 
manded. It  was  not,  so  far  as  appears  from  the  correspondence  which 
is  in  evidence,  until  October  4,  1887,  that  the  Brush  Swan  Company 
made  the  point  that  another  time  or  mode  of  payment  had  been  agreed 
upon.  The  conclusion  from  the  entire  series  of  letters  between  the  par-- 
ties  which  commenced  on  September  17,  1886,  is  that  the  original  con- 
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tract  in  regard  to  terms  of  payment  was  not  changed,  except  in  the  par- 
ticular instances  in  which  a  special  modificatiou  was  made,  and  that  the 
Brush  Swan  Company's  obligation  to  make  payment  upon  a  credit  of  75 
days  continued,  irrespective  of  the  fact  of  nonpayment  to  it,  except  as 
modified  in  particular  instances. 

During  the  summer  of  1887,  the  Cleveland  Company  was  in  a  state 
of  great  irritation,  in  consequence  of  nonpayment  on  the  part  of  the 
Brush  Swan  Company,  from  which  it  received  from  May  26,  1887,  to 
September  15,  1887,  only  the  sum  of  $1.50.  It  received  no  promise  of 
money,  except  that,  in  July,  the  general  manager  of  the  Brush  Swan 
Company  said  he  thought  he  would  send  $1 ,000  upon  the  existing  in- 
debtedness, which  was  not  done.  During  this  summer,  payment  of  two 
large  orders  for  machinery  to  be  furnished  by  the  Brush  Swan  Company 
to  a  company  in  Scranton  and  to  the  Erie  Railroad  Company  was  guaran- 
tied by  the  Brush  Illuminating  Electric  Company,  which  owned  a  large 
portion  of  stock  of  the  complainant.  In  July  and  August  interviews 
were  had  with  the  president  and  vice  president  and  secretary  of  the  Brush 
Swan  Company,  in  which  security  for  the  payment  of  its  orders  was  re- 
quested, and  the  absolute  unwillingness  of  the  Cleveland  Company  to  fill 
orders  without  security  or  definite  prospect  of  payment  was  stated,  but 
without  avail,  until  on  September  24th  the  Brush  Swan  Company  was 
informed  by  letter  in  a  positive  manner  that  the  Cleveland  Company 
must  know  that  payment  would  be  made,  and  must  ask  for  security  in 
view  of  the  insolvency  of  the  complainant,  or  it  would  not  fill  orders 
which  had  not  theretofore  been  accepted. 

The  facts  in  regard  to  the  financial  condition  of  the  complainant  are 
as  follows:  In  June,  1885,  it  owed  $17,500.  In  June,  1887,  it  owed 
$56,578.26,  of  which  $24,395.36  was  due  to  the  Cleveland  Company. 
Ita  deficiency  was  $12,473.67.  On  September  1,  1887,  its  whole  lia- 
bilities were  $66,554.82,  of  which  it  owed  the  Cleveland  Company  $32,- 
873.94.  On  November  5,  1887,  it  owed  the  Cleveland  Company  $31,- 
389.92,  of  which  $22,715.29  was  for  plants,  payment  for  which  had 
not  been  made  to  the  Brush  Swan  Company.  In  this  state  of  things, 
the  letters  of  the  Cleveland  Company  of  August  13,  25,  September  6, 
16,  19,  24,  29,  October  1,  3,  11,  and  15,  1887,  show  its  persistent 
attempts  to  induce  the  Brush  Swan  Company  to  make  exertions  in 
regard  lo  payment.  This  urgency  was  met  with  both  apparent  in- 
difference and  inability  to  gain  financial  strength.  It  is  perfectly  true 
that  unless  aid  from  outside  sources  or  increased  capital  should  be  fur- 
nished to  the  Brush  Swan  Company,  its  capacity  to  pay  its  liabilities 
depended  entirely  upon  the  amount  it  should  receive  from  its  own  debt- 
ors, and  that  those  payments  were  probably  delayed  from  various  causes 
beyond  its  control;  but,  on  the  other  hand,  the  Cleveland  Company,  un- 
less it  had  modified  the  contract,  was  reasonably  unwilling  to  fill  orders 
from  an  insolvent  company,  which  was  unable  to  pay  its  overdue  debts, 
and  without  substantial  hopes  of  ability  in  the  future.  An  arbitration 
was  calletl  for  by  the  Cleveland  Company,  in  technical  compliance  with 
the  conditions  of  the  ninth  article  of  the  contract,  by  letters  of  October 
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3d,  I3th,  15th,  and  19th.  The  complainant  made  no  reply  in  regard 
to  arbitration,  and  on  October  27th  the  Cleveland  Company  declared 
the  contract  abrogated,  and  thereafter  refused  to  fill  orders  sent  by  the 
Brush  Swan  Company. 

The  fact  that  the  call  for  an  arbitration  was  placed  by  the  Cleveland 
Company  upon  the  refusal  of  the  other  party  to  furnish  security  is  criti- 
cised "by  the  complainant,  upon  the  ground  that  the  contract  did  not 
compel  the  complainant  to  give  security  for  the  performance  of  its  un- 
dertaking. 'This  criticism  would  be  a  just  one  if  the  conduct  of  the 
Brush  Swan  Company  in  the  violation  of  its  agreement  had  not  been 
such  as  to  fully  justify  the  Cleveland  Company  in  declaring  the  contract 
at  an  end.  The  correspondence  shows  that  the  Cleveland  Company's 
claim,  that  the  Brush  Swan  Company  had  broken  its  contract  respecting 
the  terms  of  payment  for  the  amount  due  upon  its  purchases,  had  been 
reiterated,  and  the  request  for  security  was  made  in  the  hope  that  a  total 
cessation  of  contract  relations  might  be  avoided.  Inasmuch  as  the 
Brush  Swan  Company  is  in  a  court  of  equity  asking  for  a  specific  per- 
formance of  a  contract  which  it  has  broken,  and  which  it  cannot  prom- 
ise to  observe  in  the  future,  it  is  useless  to  rely  upon  the  point  that  the 
other  party  had  made  a  technical  slip  in  the  reason  it  gave  for  abroga-, 
tion.  As  the  circuit  court  truly  said,  "a  clearly  defined  failure  to  per-: 
form  on  the  part  of  the  complainant  would  have  made  proceedings  un- ; 
der  this  [9th]  clause  wholly  unnecessary,  as  the  contracts  could  then 
have  been  terminated  by  reason  of  the  complainant's  breach,  although 
its  financial  condition  at  the  time  might  have  been  good  beyond  all 
question."  The  circuit  court  having  found  that  the  Brush  Swan  Com- 
pany had  committed  no  breach  of  its  contract,  as  modified,  reasonably 
thought  that  the  request  for  an  arbitration  on  the  ground  of  failure  to 
furnish  security  was  an  improper  request.  Inasmuch  as  we  are  of  opin- 
ion that  the  company  had  broken  its  contract,  which  was  not  modified, 
and  that  it  is  therefore  not  in  a  position  to  ask  for  a  specific  performance 
by  the  other  contracting  party,  the  i)articular  phraseology  in  which  that 
party  placed  its  final  demand  for  arbitration  seems  unimportant. 

In  our  view  of  the  testimony,  the  complainant  is  asking  a  court  of 
equity  to  compel  the  specific  performance  of  a  contract,  which  it  has 
not  kepi,  which  it  cannot  truthfully  assert  that  it  will  keep,  and  which 
apparently  it  cannot  help  violating,  and  desires  to  compel  the  defend- 
ant to  furnish  it  with  merchandise  which  it  cannot  pay  for,  and  the  ul- 
timate payment  for  which  it  cannot  attempt  to  secure. 

The  decree  of  the  circuit  court  is  reversed,  and  the  bill  is  directed  to 
be  dismissed,  with  costs  in  the  circuit  court  and  in  this  court. 
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National  Foundry  &  Pipe  Works,  Limited,  v.  Oconto  Wateb  Co. 
(Circuit  Court,  E.  D.  Wisconsin.    October  8, 1892.) 

1.  Mecbakicb'  liiESS — Propebtt  Subjrot  to — Watkk  Companies. 

Rev.  St.  Wis.  f  3814,  par.  8,  which  provides  that,  in  case  any  person  shall  pur- 
chase machinery  to  be  luaced  on  premises  in  which  the  purchaser  has  not  an  inter- 
est snfflcieDt  for  a  lien,  the  person  furnishing  the  machinery  shall  have  a  lien  on  it 
and  a  right  to  remove  it,  does  not  apply  to  the  pipes  of  a  water  company,  laid 
through  the  streets  of  a  town,  and  connected  with  the  pumping  works  of  the  com- 
pany. The  plant  of  the  company  is  an  integer,  and  cannot  be  separated  under  a 
vendor's  lien. 

2.  Same. 

The  public  policy  of  Wisconsin  is  independent  of  that  of  other  states,  and  under 
it  the  property  of  quail  public  corporations  is  subject  to  the  general  lien  laws.  In 
this  respect  a  water  company  does  not  differ  from  a  railroad  company.  Hill  v. 
RaUroad  Co.,  11  Wis.  215,  foUowed. 

3.  Samb. 

The  entire  plant  of  a  water  company,  including  piping  laid  In  the  streets  of  a  city 
and  the  interest  of  the  company  in  the  premises,  are,  by  Rev.  St  Wis.  S  3314,  par. 
1,  subject  to  the  lien  of  the  material  man  furnishing  the  piping. 

4.  Same— Pbopekti  of  Quasi  Public  Cokpokations— Enforcement  of  Lien— Pras- 

CHisE  AND  Plant. 

Where  the  law  gives  the  material  man  a  specific  lien  upon  a  certain  plant,  and 
the  plant  'and  fruncblse,  being  that  of  a  water  company,  cannot  be  separated  by 
judicial  sale  because  of  their  peculiar  public  use,  a  court  of  equity  has  power  to  de- 
cree the  sale  of  both  plant  and  franchise  in  satisfaction  of  the  lien. 

In  Equity.  Bill  by  the  National  Foundry  &  Pipe  Works,  Limited, 
to  foreclose  a  lien  upon  the  plant  and  premises  of  the  Oconto  Water 
Company.  Decree  directing  a  sale  of  the  plant,  premises,  and  fran- 
chises. 

Geo.  H.  Noycs  and  Hm.  D.  Van  Dyke,  for  complainant. 

If.  H.  Webster,  for  defendant. 

Jenkins,  District  Judge.  The  complainants  sold  and  delivered  to  the 
defendant,  for  the  stipulated  price  of  $22,483.41,  certain  iron  pipe,  to 
be  used,  and  which  was  used,  in  the  construction  of  a  waterworks  plant, 
designed  to  supply  the  city  of  Oconto  and  its  inhabitants  with  water. 
The  pipe  was  laid  under  the  surface  of  various  streets  in  the  city,  and 
connected  with  hydrants  located  upon  the  streets,  and  also  with  the 
pumping  works,  the  latter  being  in  turn  connected  with  a  well.  This 
well  and  these  pumping  works  are  situated  ujwn  certain  premises  in  the 
city  of  Oconto.  No  part  of  the  material  furnished  by  the  complainant 
was  laid  uj)'>n  the  premises,  with  the  possible  exception  that  one  length 
of  pipe  was  placed  within  the  limits  of  Chicago  street,  extended,  abut- 
ting the  preriiises  in  question,  and  formed  part  of  the  connection  of  tlie 
water  mains  in  Chicago  street  proper  with  the  pumping  works.  The 
legal  title  to  the  land  whereon  the  pumping  works  are  situated  is  vested 
in  the  municipality  of  Oconto,  the  defendant  corporation  entering  into 
and  holding  possession  under  contract  with  the  city  for  its  conveyance. 
The  complainant  duly  filed  a  claim  for  a  lien  upon  the  waterworks 
plant  and  the  interest  of  the  defendant  company  in  the  premises  whereon 
the  pumping  works  and  well  are  situated,  and  to  which  the  pipes  are 
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connected.     This  bill  is  filed  to  foreclose  that  lien,  and  for  a  sale  of  the 
plant  and  the  defendant's  interest  in  the  land. 

The  defendant  corporation  was  organized  under  the  laws  of  the  state 
of  Wisconsin  for  the  solo  purpose  of  constructing  and  operating  a  system 
of  waterworks  within  the  city  of  Oconto,  and  of  supplying  the  city  and 
its  inhabitants  water  for  protection  against  fires,  and  for  domestic,  man- 
ufacturing,  and  other  purposes.  Under  the  power  granted  by  Rev.  St. 
Wis.  §  1780,  it  contracted  with  the  municipal  corporation  for  its  requi- 
site consent  to  the  use  of  its  streets  for  laying  water  pipes  therein,  and 
for  supplying  the  city  with  water.  This  contract  took  the  form  of  an 
ordinance  adopted  by  the  mayor  and  common  council  of  the  city,  and 
its  terms  were  accepted  by  the  defendant  corporation.  The  city  therein 
contracted  for  the  use  of  a  designated  number  of  hydrants,  and  of  a 
proper  supply  of  water  for  use  in  public  buildings  and  fountains  and 
for  the  extinguishment  of  tires,  at  a  specified  yearly  rental  to  be  raised 
by  annual  tax  upon  all  the  taxable  property  within  the  limits  of  the 
city.  The  maximum  rates  to  be  charged  the  inhabitants  for  the  use  of 
water  were  regulated  and  established  by  the  ordinance,  and  the  right 
was  reserved  to  the  municipality  to  purchase  the  waterworks  plant  at 
the  expiration  of  ten  years,  or  any  subsequent  term  of  five  years,  upon 
a  valuation  to  be  determined  by  arbitration. 

The  lien  law  of  the  state  of  Wisconsin,  (Rev.  St.  Wis.  §  3314,")  so 
far  as  it  is  applicable,  if  at  all,  to  the  case  in  hand,  is  as  follows:  The 
first  paragraph  provides: 

"Every  person  who  »  »  «  furnishes  any  materials  ♦  •  •  In  or 
about  the  •  •  •  construction  •  *  *  of  any  bulldiug,  •  •  •  any 
machinery  erected  or  constructed  so  aa  to  be  or  become  a  part  of  the  free- 
hold upon  which  it  is  to  be  situated,  *  *  *  or  in  digging  or  construct- 
log  any  well,  *  *  *  shall  have  alien  thereupon  and  upon  the  interest  of 
the  owner  of  such  building,  •  *  *  machinery,  •  •  •  weU,  •  *  • 
in  and  to  the  l»nd  upon  which  the  same  is  situated,  *  *  *  used,  or  de- 
signed for  use,  in  connection  with  such  building,  •  *  *  machinery. 
*    *    *    well,     «    •    *    not  exceeding  one  acre." 

The  third  paragraph  of  the  section  provides: 

"In  case  any  person  shall  order  or  contract  for  the  purchase  of  any  ma- 
chinery to  be  piiiced  in  or  connected  to  or  with  any  building  or  premises,  and 
such  person,  not  having  an  interest  in  such  building  or  premises  in  or  con- 
nected with  wliich  such  machinery  is  placed,  suflScient  for  a  Hen,  as  provided 
for  in  this  chapter,  to  secure  payment  for  such 'machinery,  the  person  fur- 
nishing such  macliinery  shall  have  and  retain  a  lien  upon  such  machinery, 
and  shall  have  the  right  to  remove  from  such  building  or  premises  such  ma- 
chinery, in  case  there  shall  be  default  in  the  payment  of  sucli  machinery  when 
due,  leaving. such  building  or  premises  in  as  good  condition  as  they  were  be- 
fore such  machinery  was  placed  in  or  on  the  same." 

It  is  insisted  for  the  complainant  that,  under  the  first  paragraph  of 
the  section,  it  has  a  lien  upon  the  waterworks  plant,  considered  as  an 
entirety,  or,  failing  that,  under  the  third  paragraph,  upon  the  pipe 
itself,  as  machinery. 

It  is  contended  for  the  defendant  (1)  that  the  lieu  laws  refer  only  to 
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Buch  property  as  can  be  levied  upon  by  execution,  and  that  its  prop- 
erty, being  such  only  as  is  appurtenant  and  essential  to  the  use  and  en- 
joyment of  its  franchises,  cannot  be  taken  on  execution,  and  is  there- 
fore not  comprehended  within  the  statute;  (2)  that  the  plant  of  a  water 
company  is,  from  considerations  of  public  policy,  exempted  from  the 
operation  of  the  lien  statute;  and  (3)  that  the  plant  is  an  entirety,  and 
the  pipe  furnished  is  not  "machinery,"  within  the  meaning  of  the  third 
paragraph  of  the  statute. 

1 .  I  am  satisfied  that  the  case  does  not  fall  within  the  third  para- 
graph of  the  section.  The  plant  must  be  treated  as  an  entirety  with  re- 
spect to  any  sale  under  judicial  process.  The  defendant  is  a  quasi  pub- 
lic corporation.  The  apparatus  by  which  a  whole  city  is  supplied  with 
water  cannot  be  i)ermitted  to  be  dismantled  and  sold  in  fragments,  upon 
the  claims  of  those  furnishing  the  divers  parts  of  the  complicated  and 
extended  machinery.  Whether  this  pipe  is  or  is  not  technically  "ma- 
chinery," within  the  meaning  of  this  third  paragraph  of  the  statute,  it 
was  sold  with  knowledge  of  the  character  of  the  defendant  as  a  quasi 
public  corporation,  and  mth  the  design  and  intent  that  it  should  be 
permanently  affixed  to  and  incorporated  with  the  plant  as  a  part  of  an 
entire  thing.  The  plant  is  the  integer.  The  pipe,  hydrants,  pumping 
works,  and  well  are  integral  parts.  Separation  of  the  parts  would  de- 
stroy the  eflSciency  of  the  whole,  working  destruction  to  all  interests 
concerned.  The  detached  parts  would  prove  of  little  value,  the  entire 
enterprise  would  be  aborted,  the  interests  of  both  creditor  and  debtor 
sacrificed,  and  the  public  interest  unnecessarily  imperiled.  It  cannot 
be  assumed  that  it  was  the  legislative  intent  that  this  third  paragraph 
should  include  such  structures.  Indeed,  this  paragraph  would  seem  to 
be  applicable  only  when  the  purchaser  of  machinery  has  no  interest  in 
the  building  or  premises  in  or  connected  with  which  such  machinery  is 
placed,  sufficient  for  a  lien.  The  statute  is  a  declaration  that  in  such 
case  the  attaching  of  personalty  to  realty  shall  not  be  effective  to  defeat 
the  lien.  The  purchased  machinery  remains  personalty,  as  between  ven- 
dor and  purchaser.  Here  the  defendant  had  an  interest  in  the  prem- 
ises under  contract  for  a  conveyance.  The  structure  here  is  of  the  class 
of  which  canals,  street  railways,  railroads,  telegraph,  telephone,  electric 
light,  and  gas  plants  are  examples,  and  can  only  be  dealt  with  as  an 
entirety.  Gue  v.  Cannl  Co.,  24  How.  257;  Brooks  v.  Railway  Co.,  101 
U.  S.  443,  451;  Majer  v.  Hornby,  101  U.  S.  728;  Hamviock  v.  TniM  Co., 

105  U.  S.  77;  Improvement  Co.  v.  Wood,  81  Wis. ,.51  N.  W.  Rep. 

1004;  Fond  du  Lie  Water  Co.  v.  City  of  Fond  du  Lac,  82  Wis. ,  52 

N.  \V.  Rep.  439. 

2.  It  is  contended  that  the  property  of  a  corporation,  qumi  public,  is, 
from  considerations  of  public  policy,  exempted  from  the  operation  of  tlie 
lien  laws  of  the  state.  We  must  seek  for  such  public  policy,  if  it  exist, 
in  the  legislation  of  the  state  whose  law  is  under  consideratio:  ,  and  in 
the  course  of  decision  by  the  ultimate  judicial  authority  of  that  state.  It 
is  of  no  moment  to  inquire  touching  the  public  policy  of  other  states. 
If  in  antagonism  to  Wisconsin  upon  any  given  subject  of  public  policy, 
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that  of  the  state  of  Wisconsin  would  be  the  only  criterion  of  judgment 
here.  Thus  the  supreme  court  has  declared  its  conviction  that  lien  laws 
should  not  be  interpreted  as  applicable  to  the  property  essential  to  the 
operation  of  a  franchise  by  a  quad  public  corporation,  {County  Com'rs  v. 
Tommey,  115  U.  S.  122,  128,  5  Sup.  Ct.  Rep.  626,  1186,)  but  yields  to 
the  decisions  of  the  courts  of  a  state  in  the  construction  of  its  statutes, 
and  asserts  such  lien  when  sanctioned  by  the  ruling  of  the  courts  of  a 
state,  (Brooks  v.  Railway  Co.,  101  U.  S.  443,  452.)  Looking,  then,  to 
the  legislation  of  the  state  of  Wisconsin,  we  discover  a  general  policy  to 
grant  a  lien  for  the  construction  of  every  article  used,  and  for  all  labor 
bestowed,  in  the  erection  of  structures  upon  laud,  and  for  all  labor  and 
material  employed  in  the  construction,  production,  alteration,  or  repair 
of  personal  property.  The  architect  who  prepares  the  plan  for  the  bouse, 
the  surveyor  who  measures  the  ground,  the  materialman  and  the  laborer, 
are  alike  protected,  and,  as  well,  the  cook  who  provides  the  food  for  the 
logger.  Rev.  St.  Wis.  c.  143.-  The  state  has  been  liberal  in  the  exemp- 
tion from  execution  of  the  personal  property  of  the  head  of  a  family,  but 
declares  such  exemption  to  be  subject  to  payment  of  the  purchase  price 
of  the  exempt  property,  and  of  domestic  labor  performed  for  the  family. 
Id.  §  2982.  The  established  policy  of  the  state  is  that  no  one  shall  ob- 
tain property  or  labor  without  compensation;  and,  with  respect  to  struc- 
tures upon  land,  and  many  articles  of  personal  property,  payment  is  se- 
cured by  specific  lien. 

Is  there  a  public  policy  of  the  state  of  Wisconsin  exempting  the  prop- 
erty of  this  defendant  from  the  operation  of  the  general  lien  law  of  the 
state  because  of  its  quasi  public  character,  and  because  its  business  is  in- 
timately connected  with  the  welfare  of  a  locality?  In  WHkinson  v.  Hoff- 
man, 61  Wis.  637,  21  N.  W.  Rep.  816,  it  was  ruled  that  lien  laws  do 
not  apply  to  the  property  owned  by  municipal  corporations  and  held  for 
public  use.  In  that  case  a  lien  was  sought  to  be  asserted  upon  machin- 
ery constituting  a  part  of  the  city  waterworks,  owned  by  the  municipal- 
ity. The  court  declared  the  case  to  rest  upon  the  same  principle  which 
exempts  courthouses,  jails,  and  other  public  buildings  owned  by  the 
public,  from  the  operation  of  lien  laws.  The  decision  accords  with  the 
rulings  of  most  of  the  states,  nnd  tinds  its  support  in  considerations  of 
public  inconvenience  flowing  from  even  a  temporary  suspension  of  the 
usual  means  for  the  exercise  of  governmental  authority.  Such  public 
policy  denies  to  the  creditor  the  particular  remedy  of  the  statute  by  rea- 
son of  the  injury  resulting  to  the  public  from  its  allowance.  "  It  is  bet- 
ter to  suffer  a  mischief  which  is  peculiar  to  one  than  an  inconvenience 
which  may  prejudice  many."  The  creditor  is,  however,  assured  of  a 
certain  and  adequate  remedy  for  the  collection  of  his  debt  in  the  enforce- 
able exercise  of  the  power  of  taxation,  continued  until  his  debt  be  dis- 
charged. State  V.  Milwaukee,  25  Wis.  122.  Otherwise  the  law  of  ex- 
emption would  be  a  reproach  upon  the  justice  of  the  state. 

This  principle  of  exemption,  so  far  as  respects  the  state  of  Wisconsin, 
is  limited  to  property  held  for  public  use,  and  owned  by  the  state,  or  by 
one  of  its  subordinate  agencies  of  government.     In  Hill  v.  Railroad  Co., 
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11  Wis.  215,  (decided  in  I860,)  it  was  held  that  the  lien  law  of  the 
state  was  applicable  to  railroads.  The  same  doctrine  of  public  policy 
here  asserted  was  there  invoked  to  defeat  the  lieu,  and  was  thus  denied 
by  the  court,  (page  223:) 

"It  is  said  thn  public  are  interested  in  preserving  railroads  in  an  operative 
coudition,  and  that  if  these  liens  are  allowed  to  attach  to  their  buildings,  or 
creditors  allowed  to  levy  upon  and  sell  their  cars  or  other  personal  property 
necessary  to  the  operation  of  the  road,  they  will  be  rendered  incapable  of 
subserving  the  pulilic  interest;  and  several  cases  are  referred  to  in  which  it 
has  been  held  that  jiidgrment  creditors  could  not  levy  on  and  sell  the  care  or 
any  other  personal  property  of  the  company  necessary  for  the  operation  of  the 
road,  upon  the  ground  that  the  railroad  must  be  considered  as  an  entire  thing, 
and  public  policy  required  that  these  articles  should  not  be  severed  from  it. 
But,  whatever  merit  there  may  be  in  this  doctrine,  we  are  clearly  of  the  opin- 
ion thj»t  it  cannot  have  the  extent  here  claimed  for  it;  and,  on  the  contrary, 
it  cannot  be  applied  at  all,  except  so  far  as  the  property  has  become  entirely 
the  property  of  the  company,  divested  of  all  specinc  liens.  When  that  has 
been  dune,  if  there  is  any  reason  for  saying  that  a  general  creditor  must  take 
all  or  nothing,  that  is  one  thing;  but  it  is  an  entirely  different  thing  to  say, 
when  the  company,  by  thW  very  act  of  acquiring  a  particular  portion  of  prop 
erty,  either  by  contract  or  by  theforce  of  law,  creates  a  specific  lien  in  favor  ol 
the  vendor  or  manufacturer,  or  would  create  it  unless  hindered  by  public 
policy,  that  such  lien  shall  not  attach  for  that  reason." 

And,  further  on,  the  court  declares: 

"And^ there  can  be  no  conceivable  reasons  of  public  policy  that  should  pre- 
vent the  enforcement  of  such  specific  lien,  by  means  of  wliich  the  company  had 
acquired  the  very  property  itself.  And  we  can  see  no  distinction,  upon  prin- 
ciple, between  allowing  such  a  Hen  to  be  created  by  the  mortgage  of  the  com- 
pany, and  allowing  it  to  be  done  by  the  force  of  the  statute.  A  building  built 
for  a  railroad  company  is  as  clearly  within  the  letter  and  spirit  of  the  statute 
as  any  other  building.  The  object  was  to  furnish  a  protection  to  those  who 
expended  their  labor  and  materials  in  improving  the  property  of  others,  is 
there  anything  in  public  policy  that  requires  or  should  permit  railroads  to 
build,  at  the  expense  of  defeating  this  object?  If  there  is,  we  fail  to  perceive 
it.  and  shall  recognize  no  such  policy  till  the  legislature  enacts  it  into  a  posi- 
tive law." 

In  PurleU  v.  Bolt  Co.,  74  Wis.  132,  42  N.  W.  Rep.  265,  (decided  in 
1889,)  the  lien  laws  were  held  to  comprehend  a  railroad  bridge,  although 
it  was  part  and  parcel  of  the  railway,  and  essential  to  its  operation.  The 
court  observes,  at  page  135,  74  Wis.,  and  page  266,  42  N.  W.  Rep.: 

"But  there  is  no  public  policy  prevailing  in  this  state  against  enforcing  a 
laborer's  lien  upon  any  bridge  or  other  structure  of  a  railroad  company,  for 
Work  performed  thereon,  no  matter  whether  such  structure  is  or  is  not  part 
and  parcel  of  the  railway,  or  to  what  extent  the  enforcement  of  a  Hen  thereon 
may  interfere  with  or  impede  the  operation  of  the  railway,  or  the  exercise  by 
the  company  of  its  corporate  franchises.  On  the  contrary,  the  public  policy 
of  this  state  is  to  enforce  such  a  lien,  and  the  company  operates  its  railway 
.  and  uses  its  francliises  subject  to  the  obligation  to  pay  the  claim  of  the  lienor 
as  established  by  the  judgment.  All  this  wiis  settled  by  this  court  in  Hill  v. 
Railroad  Co.,  11  Wis.  214,  and  the  rules  there  established  were  not  abrogated 
or  shaken  by  the  judgment  in  Wilkinson  v.  Hofman,  61  Wis.  637,  21  N.  W. 
Rep.  816,  and  have  not  been  disturbed  by  any  other  adjudication  of  this 
court." 
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It  thus  appears  that  for  more  than  a  quarter  of  a  century  the  public 
policy  of  the  state  has  been  to  apply  the  lien  laws  to  the  property  of 
qiuisi  public  corporations,  and  that  no  consideration  of  public  conven- 
ience has  been  permitted  to  defeat  the  security  accorded  to  all  who  labor 
or  furnish  materials  for  another's  use  in  the  cases  comprehended  within 
the  statute.  But  it  is  said  there  is  a  line  of  distinguishment  between 
such  corporations  as  railway  companies  and  those  dealing  directly  with 
matters  of  muuicipal  concern,  and  that  the  latter  class  comes  within  the 
principle  declared  in  Wilkinson  v.  Hoffman.  This  claim  is  based  upon 
two  grounds — Mrtl,  because  the  former  has  an  estate  in  land,  and  not  a 
mere  easement;  and,  second,  that  in  the  one  case  the  corporation  is  or- 
ganized  and  its  property  operated  for  and  exclusively  devoted  to  the 
purposes  of  the  public  safety  and  the  public  health,  while  in  the  other 
the  public  convenience  and  business  dispatch  are  merely  incidents. 

I  conceive  the  first  ground  wholly  untenable.  The  defendant  here  is 
in  possession  of  the  premises  upon  which  the  pumping  works  and  well 
are  situated,  under  contract  for  a  conveyance.  That  is  an  interest  suffi- 
cient for  a  lien.  Crocker  v.  Currier,  65  Wis.  662.'  In  that  regard  the 
defendant  stands  upon  precisely  the  same  footing  as  any  other  quasi  pub- 
lic corporation  owning  property  which  under  some  form  of  judicial  pro- 
cedure may  be  subjected  to  the  payment  of  debts.  It  is,  moreover,  to 
be  noticed  that  the  statute  provides  that  the  lien  granted  "shall  also  at- 
tach and  be  a  lien  upon  the  real  property  of  any  person  on  whose  prem- 
ises such  improvements  are  made,  such  owner  having  knowledge  thereof 
and  consenting  thereto."  Tlie  well  and  pumping  works  hanng  been 
placed  upon  the  premises  with  the  knowledge  and  consent  of  the  mu- 
nicipality, it  would  seem  that  the  interest  of  the  city  of  Oconto  in  the 
land  might  be  also  chargeable  with  the  lien.  Heath  v.  SoUes,  73  Wis. 
217,  40  N.  W.  Rep.  804.  The  lien  here,  therefore,  if  it  exist  at  all, 
comprehends  as  well  the  legal  as  the  equitable  title,  proper  proceed- 
ings being  had  to  so  charge  the  property,  and  if  the  land,  remaining 
the  property  of  the  municipality,  but  not  held  for  public  use,  is  subject 
to  the  lien  of  the  statute,  (see  Darlington  v.  Mayor,  etc.,  31  N.  Y.  164;) 
questions  not  presented  by  the  record  here. 

With  respect  to  the  second  ground  urged,  I  am  not  able  to  perceive 
the  distinction  that  is  said  to  exist.  It  was  urged  upon  the  court,  in  an 
able  and  eloquent  argument,  that  the  railway  is  merely  an  economizer  of 
time,  and  a  promoter  of  comfort;  that  it  does  not  deal  with  the  actual 
necessities  of  the  public;  that  without  it,  in  the  language  of  counsel, 
"commerce  flourished,  vast  armies  were  equipped  and  moved,  the  arts 
reached  their  highest  perfection,  and  the  conditions  of  existence  were  as 
tolerable,  relatively,  then  as  now."  This  view  of  the  public  character 
of  the  railway  is  altogether  too  narrow.  True  it  is  that  the  world  has 
done  without  the  railway.  So,  also,  has  it  done  without  aqueducts. 
But  in  the  march  of  events,  and  under  the  intense  conditions  of  life  im- 
posed by  modern  civilization,  the  mere  conveniences  of  the  past  havt 

>27  N.  W.  Rep.   825. 
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become  necessities  of  the  present.  We  must  deal  with  the  present.  The 
world  will  not  be  relegated  to  primitive  conditions.  Its  motto  is  that  of 
the  state  of  Wisconsin,  "Forward."  The  past  has  no  charm  to  stay  the 
advance  of  civilization.  The  railway  is  a  public  necessity.  The  rail- 
way corporation  is  charged  with  the  undoubted  duty  of  government,  to 
provide  and  maintain  highways.  It  is  one  of  the  governmental  agen- 
cies of  the  state.  It  is  clothed  with  the  power  to  exercise  the  right  of 
eminent  domain.  This  delegation  of  an  attribute  of  sovereignty  can  be 
sustained  only  upon  the  ground  that  such  corporation  is  essentially  pub- 
lic in  its  character.  Upon  like  grounds  is  upheld  the  authority  of  the  leg- 
islature to  regulate  the  rate  of  tolls  and  tariffs  which  may  be  demanded 
for  the  carriage  of  passengers  and  the  transportation  of  freight.  Gnmty 
Qm'ra  v.  Tommey,  116  U.  S.  122, 128,  6  Sup.  Ct.  Rep.  626, 1186.  The 
railroad  is  intimately  connected  with  public  needs  and  public  necessi- 
ties. Its  relation  to  society  cannot  be  better  stated  than  in  the  language 
of  Mr.  Justice  Paine  in  Whiting  v.  Railway  Go.,  25  Wis.  167,  219,  re- 
ceiving the  sanction  of  Mr.  Chief  Justice  Ryan  in  Attorney  General  v. 
Railway  Co.,  35  Wis.  425,  581: 

"Railroads  are  the  great  public  highways  of  the  world,  along  which  its  gi- 
gantic currents  of  trade  and  travel  cantinually  pour, — highways  oonipared 
with  which  the  most  magniflcent  highways  of  antiquity  dwindle  into  insig- 
niUcance.  They  are  the  most  marv^ous  invention  of  modern  times.  They 
have  done  more  to  develop  the  wealth  and  resources,  to  stimulate  the  indus- 
try, reward  the  labor,  and  promote  the  general  comfort  and  prosperity  of  the 
country,  than  any  other,  and  perhaps  than  all  other,  mere  physical  causes 
combined.  There  is  probably  not  a  man,  woman,  or  child  whose  interest  or 
comfort  has  not  been  in  some  degree  subserved  by  them.  They  bring  to  our 
doors  the  productions  of  the  earth.  They  enable  us  to  anticipate  and  pro- 
tract the  seasons.  They  enable  the  inhabitants  of  each  clime  to  enjoy  the 
pleasures  and  luxuries  of  all.  They  scatter  the  productions  of  the  press  and 
of  literature  broadcast  through  the  country  with  amazing  rapidity.  There  is 
scarcely  a  want,  wish,  or  aspiration  of  the  human  heart  which  they  do  not 
in  some  measure  help  to  gratify.  They  promote  the  pleasures  of  social  life 
and  of  friendship.  They  bring  the  skilled  physician  swiftly  from  a  distance 
to  attend  the  sick  and  the  wounded,  and  enable  the  absent  friend  to  be  pres- 
ent at  the  bedside  of  the  dying.  They  have  more  than  realized  the  fabulous 
conception  of  the  eastern  imagination,  whicli  pictur«id  the  getiii  as  transport- 
ing inhabited  palaces  through  the  air.  They  take  a  train  of  inhabited  pal- 
aces from  the  Atlantic  coast,  and  with  marvelous  swiftness  deposit  it  on  the 
shores  that  are  washed  by  the  Pacific  seas.  In  war  they  transport  the  armies 
and  supplies  of  the  government  with  the  greatest  celerity,  and  carry  forward, 
as  it  were  on  the  wings  of  the  wind,  relief  and  comfort  to  those  who  are 
stretched  bleeding  and  wounded  on  the  lield  of  battle." 

If  added  strength  could  be  given  to  this  vivid  characterization,  I  would 
venture  the  suggestion  that  in  a  broader  sense,  and  on  a  higher  plane, 
the  railway  is  intimately  connected  with  the  public  welfare.  It  is  a  po- 
tential factor  in  our  national  life.  It  has,  as  I  think,  been  a  means  of 
molding  into  indissoluble  national  union  the  states  and  the  peoples  of 
this  land,  mure  effective  than  written  compact  or  the  devices  of  states- 
manship. It  has  bound  the  states  in  a  network  of  interlacing  bands 
of  iron  and  steel  that  would  prove  most  difficult  to  be  severed.  It  brings 
v.52F.no.l- 
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into  constant  and  familiar  intercommunication  the  peoples  of  different 
nationalities,  foreign  to  each  other  and  to  us,  that  have  sought  homes 
here,  fusing  them  with  us  into  a  homogeneous  people,  with  like  inter* 
ests,  like  aims,  and  like  destinies.  It  has  harmonized  the  discordant 
interests  of  states  widely  separated,  and  made  them  interdependent. 
The  personal  welfare  of  each  citizen  has  thus  been  made  to  coincide  with 
the  maintenance  of  the  Union,  and  so  the  active  and  powerful  agency 
of  self-interest  fortifies  love  of  country  to  perpetuate  nationality. 

Counsel  has  drawn  a  lurid  picture  of  the  effects  of  a  water  famine  in 
great  centers  like  the  cities  of  London,  Paris,  and  New  York,  and  there- 
from would  deduce  the  conclusion  that  water-supplying  corporations  are 
more  immediately  and  more  intimately  connected  with  the  public  wel- 
fare than  railway  companies,  and  should  therefore  be  clothod  with  the 
exemption  of  municipal  corporations.  The  picture  is  possibly  not  over- 
drawn. Would  not,  however,  the  cessation  of  railway  facilities,  cutting 
off  the  food  supply  of  those  cities,  be  equally  distressing?  The  late  siege 
of  the  city  of  Paris  furnishes  fitting  answer.  Its  investment,  it  is  true, 
was  accompanied  with  less  distress  than  was  anciently  the  result  of  siege, 
but  because,  and  only  because,  the  railway  rendered  possible  the  ac- 
cumulation of  vast  supplies  in  anticipation  of  the  event.  Food  supply 
and  water  supply  are  equally  liable  to  be  interrupted  by  the  act  of  God 
or  by  the  act  of  man,  entailing  privation  and  suffering.  The  vast  popu- 
lations of  great  commercial  centers  are  as  dependent  upon  the  railway  for 
food  supply  as  upon  aqueducts  for  water  supply.  The  food  supply,  as 
the  water  supply,  must  be  daily  and  continuous.  The  temporary  inter- 
ruption of  railway  traffic  results  in  want  and  distress.  Its  permanent 
stoppage  has  for  consequence  famine,  starvation,  and  death.  I  can  per- 
( eive  no  ground  of  public  policy  that  is  not  as  applicable  to  the  one  as 
to  the  other.  I  search  the  legislation  and  course  of  decision  of  the  state 
of  Wisconsin  in  vain  for  a  suggestion  that  a  corporation  organized  for 
private  gain,  although  dealing  with  subjects  essentially  public,  is  not  to 
be  subjected  to  the  iien  laws  of  the  state.  Its  property,  privil^es,  and 
franchises  are  liable  to  taxation,  although  devote<)  solely  to  the  supply  of 
public  needs.  Fond  du  Lac  Water  Co.  v.  City  of  Fond  du  Lac,  supra.  By 
what  right,  then,  can  it  claim  exemption  from  the  enforced  collection  of 
honest  debts?  The  policy  of  the  state  accords  with  the  highest  equity.  I 
concur  with  the  supreme  court  of  Ohio  in  Coe  v.  Railroad  Go.,  10  Ohio  St. 
372,  that  "the  true  policy  of  the  state  requires  that  just  demands  should 
be  met,  and  that  the  property  of  those  against  whom  they  exist  should 
be  applied  for  that  purpose,"  and  with  Judge  Paisk  in  HiU  v.  Railroad 
Co.,  aupra,  that,  notwithstanding  the  great  public  interest  in  railroad 
and  waterworks,  "sound  public  policy  does  not  require  them  to  be  built 
any  faster  than  can  be  done  consistently  with  justice  and  the  preservation 
of  private  rights."  Failing  legislative  exemption  of  any  qtuisi  public 
corporation,  I  am  not  disposed  to  sanction  a  doctrine  that  leads  to  in- 
equality and  injustice. 

3.  It  is  further  urged  that  the  statute  does  not  apply,  for  the  reason 
that  no  part  of  the  material  furnished  by  the  complainant  was  laid  upon' 
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the  land  of  which  the  defendant  is  in  possession  under  its  contract  of 
purchase,  aud  upon  which  the  pumping  works  aud  well  are  situated. 
This  piping  was  attached  to  the  pumping  works,  and  laid  throughout  the 
streets.  The  plant  is  an  entirety.  The  pumping  works  are  so  con- 
structed as,  in  the  language  of  the  statute, "  to  have  become  imrt  of  the 
freehold  upon  which  they  are  situated."  The  piping  is  merely  an  ex- 
tension and  continuation  of  the  apparatus  for  the  production  and  dis- 
tribution-of  the  water  supply;  is  a  part  of  it,  and  not  separable  from  it 
without  destroying  the  efficiency  of  the  whole.  In  my  judgment,  it  is 
so  joined  to  the  other  parts  that  it  must  be  deemed  a  part  of  the  apparatus 
situated  upon  the  premises  of  the  defendant.  The  entire  plant,  with 
the  interest  of  the  defendant  in  the  land,  would  pass  under  judicial  sale 
upon  foreclosure  of  the  lien.  The  lien  granted  by  the  statute  is  upon 
the  machinery,  the  plant,  and  upon  the  interest  of  the  owner  in  the  land. 
We  need  not  now  inquire  how  lar  the  lien  might  be  affected  if  that  in- 
terest in  the  land  should  be  overborne  by  superior  title.  Possibly  a 
remedy  might  be  found  in  the  statute  of  betterments.  Rev.  St.  Wis. 
§  3096.  It  suffices  here  that  foreclosure  of  the  lien  would  pass  title  to 
the  plant  and  to  the  interest  of  the  owner  in  the  land.  The  principle 
announced  has  authoritative  support.  In  Cmn.  v.  Gadiglit  Co.,  12  Allen, 
75,  and  in  Gadight  Co.  v.  State,  6  Cold.  311,  it  was  held  that  gas  pipes 
laid  in  the  streets  of  a  city  constituted  part  of  the  apparatus.  In  Man- 
uj'acltiring  Co.  v.  Gleason,  36  Conn.  86,  a  blowpipe,  conveying  air  from 
a  blower  to  a  forge,  was  held  part  of  the  blower.  In  Denickemi  v. 
Edwards,  29  N.  J.  Law,  469,  a  flume  100  feet  in  length,  for  the  convey- 
ance of  water  from  a  pond  to  a  wheel  within  a  mill,  was  declared  to  be 
"as  necessary  and  as  fixed  contrivance  for  making  paper  at  that  estab- 
lishment as  the  water  wheel  and  the  breast  shaft  and  the  grinding  en- 
gines are,"  and  covered  by  a  lien  upon  the  mill.  In  Kenney  v.  Apgar, 
93  N.  Y.  539,  a  lien  upon  a  building  and  land  was  sustained  for  the 
expense  of  a  sidewalk  in  the  street  adjoining  the  premises,  although  the 
owner's  title  extended  only  to  the  sidewalk;  the  sidewalk  being  de- 
clared an  appurtenant  to  the  land,  within  the  meaning  of  the  act.  In 
Beatty  v,  Parker,  141  Mass.  523,  6  N.  E.  Rep.  754,  a  lien  was  as- 
serted upon  a  house  for  a  drain  pipe  connecting  the  house  with  a  sewer 
in  an  adjoining  street.  The  court  remarked  that  it  made  no  difference 
whether  the  owner  of  the  house  had  any  interest  in  the  land  through 
which  the  pipe  was  laid,  except  the  mere  right  to  lay  the  pipe  therein. 
The  drain  pipe  was  necessary  to  the  use  of  the  house,  and  a  part  of  it; 
hence  the  lien  would  lie.  In  Re  Dea  Moines  Water  Co.,  48  Iowa,  324, 
the  land,  building,  and  water  mains  of  the  company  were  held  to  be 
real  estate,  and  that  the  mains,  although  not  laid  upon  the  lot,  were 
appurtenant  to  the  main  structure,  and  would  pass  as  an  incident  to  the 
principal  thing.  See,  -also.  Capital  City  Gadight  Co.  v,  Cltarter  Oak  Ins. 
<h.,  51  Iowa,  31,  50  N.  W.  Rep.  579.  In  Steyer  v.  Refrigerator  Co., 
89  Tenn.  4-53,  14  S.  W.  Rep.  1087,  the  defendant  erected  machinery 
on  its  land  to  manufacture  and  furnish  vapor  for  cold  storage.     The  cold 
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vapor  was  conveyed  in  pipes  laid  through  the  streets.  It  was  held  that 
the  pipes,  being  essential  to  the  enterprise,  with  the  license  of  easement 
under  which  they  were  laid,  would  pass  under  a  sale  of  the  property  as 
an  entirety.  A  lien  was  allowed  upon  the  lot  and  plant  for  material  and 
labor  furnished  in  respect  of  the  pipes.  In  Badger  Lumber  Go.  v.  Mmion 
Water  Supply,  etc.,  Co.,  29  Pac.  Siep.  476;  on  rehearing,  30  Pac.  Rep. 
117, — the  supreme  court  of  Kansas  adjudged  a  mechanic's  lien  upon  an 
electric  power  plant,  and  the  premises  upon  which  the  plant  tras  situ- 
ated, for  poles  placed  in  the  public  streets,  and  upon  which  were 
stretched  the  wires  connected  with  the  electric  light  machinery.  In 
Brooks  V.  RaUway  Co.,  101  U.  S.  443,  a  lien  for  materials  and  labor 
upon  one  section  of  a  railway  was  extended  over  the  entire  road.  This 
is  an  instructive  case.  The  company  was  organized  to  build  a  railroad 
from  Burlington,  Iowa,  to  some  point  on  the  MisBouri  river.  From 
Burlington  to  Viele  the  company  used  the  track  of  another  company; 
from  Viele  to  Bloomiield  the  company  built  and  paid  for  its  own  track; 
from  Bloomfield  to  Moulton  the  company  used  the  track  of  another  com- 
pany; and  from  Moulton,  Iowa,  to  Unionville,  Mo.,  it  built  its  own 
road.  The  materials  and  labor  for  which  a  lien  was  claimed  were  fur- 
nished and  done  upon  this  latter  piece  of  road.  It  was  urged  in  re- 
sistance of  the  claim  that  the  road  was  built  in  sections,  and  that  there 
was  such  a  separation  in  space  and  time  that  they  could  not  be  consid- 
ered as  one  improvement.  The  lien  was,  however,  declared  upon  the 
road,  right  of  way,  stations,  etc.,  of  the  company,  from  Viele  junction  to 
the  south  state  line  of  Iowa;  the  court  asserting  that  "the  intersection 
of  fourteen  miles  of  another  road  between  Bloomfield  and  Moulton  does 
not  destroy  the  identity  of  the  improvement,  nor  convert  it  into  two 
railroads." 

The  supreme  court  of  Wisconsin,  in  considering  the  statute  in  ques- 
tion, has  adopted  a  like  liberal  construction  of  the  law,  with  a  view  to  se- 
curing the  benefit  of  a  lien  to  those  whose  rights  were  sought  to  be  protected. 
The  statute  accords  a  lien  to  one  who  furnishes  labor  or  materials  in  or 
about  the  construction  of  the  building  or  machinei'y,  "  constructed  so  as 
to  become  part  of  the  freehold  upon  which  it  is  to  be  situated."  Not- 
withstanding this  language,  that  court,  in  Spruhen  v.  Stout,  52  Wis.  517, 
624,  9  N.  W.  Rep.  277,  allowed  a  lien  for  a  draft  tube,  procured  and 
designed  to  be  attached  or  permanently  annexed  to  the  mill,  but  which, 
in  fact,  had  not  been  attached.  The  effect  of  this  decision  is  that,  if 
the  principal  structure  be  a  part  of  the  freehold,  there  exists  a  lien 
thereon  for  parts  furnished  with  the  intent  to  be  affixed,  but  not  in  fact 
attached.  With  greater  reason  should  a  lien  be  allowed  upon  the  prin- 
cipal structure  for  piping  attached  and  constituting  an  essential  and  in- 
dispensable part  of  the  plant.  The  case  of  Eufaula  Water  Co.  v.  Addy»- 
ton  Pipe  &  Steel  Co.,  89  Ala.  552,  8  South.  Rep.  25,  stands  opposed  to 
the  cases  cited,  and  to  the  holding  here.  It  is  only  necessary  to  observe, 
with  respect  to  that  case,  that,  as  I  think,  it  gives  but  narrow  interpreta- 
tion to  the  statute,  and  evidences  adherence  to  the  strictest  letter  of  the 
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law,  in  despite  of  its  manifest  purpose.  The  decision  is  in  shitrp  con- 
trast witli  the  holding  in  Brooks  v.  Railway  Co.,  and  the  liberal  construc- 
tion adopted  by  the  supreme  court  of  Wisconsin. 

I  am  persuaded  to  the  conclusion  that  the  fact  that  the  piping  is  laid 
within  the  streets  presents  no  objection  to  charging  its  cost  as  a  lien  upon 
the  plant  and  the  parcel  of  ground  upon  which  the  pumping  works  and 
well  are  situated. 

4.  It  is  further  insisted  that  the  lien  statute  has  reference  only  to 
property  that  may  be  sold  on  execution,  and  that  the  plant  here,  being 
such  only  as  is  essential  to  the  use  and  enjoyment  of  the  fraacbise,  can- 
not be  taken  in  execution,  and  is  therefore  exempted  from  the  operation 
of  the  law.  In  support  of  this  contention  the  court  is  refeired  to  the  fol- 
lowing authorities:  Fosterv.  Fowler,  60 Pa.  St.  27;  Giiest v.  Water  Cb.,  142 
Pa.  St.  610,  21  Atl.  Rep.  1001;  Fmmdry  Co.  v.  BvUock,  38  Fed.  Rep.  565; 
Harrison  <fc  Howard  Iron  Co.  v.  Council  Bluffs  Oiiy  Waierwarks  Co. ,  25  Fed. 
Rep.  170.  The  first  is  the  leading  case.  Ouest  v.  Waier  Co.  is  but  an 
echo.  Foundry  Co.  v.  BuUock'iB  rested  solely  upon  grounds  of  public  pol- 
icy, citing  in  support  Foster  v.  Fowler,  and  the  decision  of  the  supreme  court 
of  Wisconsin  in  Wilkinson  v.  Hoffman;  not,  however,  distinguishing  be- 
tween a  corporation  municipal  and  one  quasi  public,  nor  referring  to  HiU 
V.  Railroad  Co  ,  where  the  distinction  is  asserted.  Harrison  &  Howard 
Iron  Co.  V.  Council  Bluffs  City  Waterworks  Co.  does  not  pass  upon  the  ques- 
tion. In  Foster  v.  Fonder,  a  water  company  incorporated  for  the  pur- 
pose of  introducing  water  into  certain  boroughs,  for  the  use  of  the  inhab- 
itants of  those  boroughs,  was  sought  to  be  subjected  to  the  operation  of 
the  mechanic's  lien  law  of  Pennsylvania,  with  respect  to  its  property  es- 
sential to  the  operations  of  its  franchise.  The  court  declared  against  the 
lien,  saying  that  corporations  "  for  the  building  of  bridges,  turnpike 
roads,  railroads,  canals,  and  the  like,"  are  agencies  of  the  public,  "  di- 
rectly interested  in  the  results  to  be  produced  by  such  corporations  in 
the  facilities  afforded  to  travel  and  the  movements  of  trade  and  com- 
merce," and  that  the  use  of  the  franchise  "is  not  to  be  disturbed  by  the 
seizure  of  any  part  of  their  property,  essential  to  their  active  operations, 
by  creditors.  They  must  recover  their  debts  by  sequestering  their  earn- 
ings, allowing  them  to  progress  with  their  undertaking  to  accommodate 
the  public."  The  court  quotes  approvingly  the  remarks  of  Sergeant, 
J.,  in  Canal  Co.  v.  Bcmham,  9  Watts  &  8.  27,  that — 

"The  privileges  granted  to  corporations  to  construct  turnpike  roads,  etc., 
are  conferred  with  a  view  to  the  public  use  and  accommodation,  and  they  can- 
not voluntarily  deprive  themselves  of  the  lands  and  real  estate  and  f  rancliises 
which  are  necessary  for  that  purpose;  nor  can  they  be  taken  from  them  by 
execution,  and  sold  by  a  creditor,  because  to  permit  it  would  defeat  tlie  whole 
object  of  the  charter,  by  taking  the  improvementa  out  of  the  bands  of  the 
corporation,  and  destroying  their  use  and  benefit." 

The  court  further  observed : 

"We  think  the  remark  of  Lowrie,  J.,  in  Williams  v.  Controllers,  18  Pa. 
6t.  275,  is  in  point  here,  'that,  where  there  can  be  no  execution,  there  can  be 
no  action,'  and  that  is  as  true  in  this  case,  if  we  are  right  in  the  character  we 
have  assigned  to  this  corporation,  as  it  was  iu  that." 
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In  the  case  referred  to,  a  mechanic's  lien  was  denied  for  materials  fur- 
nished in  the  construction  of  a  public  schoolhouse:  the  quoted  remark 
of  Judge  LowRiE  being  used  in  this  connection: 

"Where  there  can  be  no  execution,  there  can  be  no  action,  and  as  a  levari 
facias  is  the  only  execution  proper  on  a  judgment  on  a  mechanic's  lien,  and 
as  that  sort  of  execution  is  not  allowed  against  a  county,  it  follows  that  this 
form  of  action  cannot  be  sustained,  if  these  defendants  come  within  the  mean- 
ing of  the  word  'county.'"  > 

Judge  LowRiE  then  proceeded  to  show  that  the  statute  exempts  from 
execution  all  public  corporations. 

I  have  quoted  at  length  from  the  opinion  in  Foster  v.  Fowler  because  it 
becomes  important  to  ascertain  the  precise  reasons  upon  which  that  deci- 
sion is  grounded,  with  a  view  to  ascertain  whether  the  principles  declared 
can  be  applied  to  conditions  prevailing  within  the  state  of  Wisconsin. 
The  supreme  court  of  Pennsylvania,  it  will  be  perceived,  bases  its  hold- 
ing upon  two  grounds:  Mrst,  because  of  the  public  character  of  the  en- 
terprise; that  therefore,  as  the  corporation  itself  cannot  voluntarily  de- 
prive itself  of  its  property  essential  to  the  purpose  of  its  organization,  so 
it  cannot  be  taken  by  creditors;  and,  second,  and  quite  incidentally,  that, 
"where  there  can  be  no  execution,  there  can  be  no  acticwi." 

With  respect  to  the  first  ground,  if  I  have  correctly  interpreted  the 
decisions  of  the  supreme  court  of  Wisconsin,  the  public  character  of  the 
enterprise  is  not  allowed  to  defeat  the  application  of  the  general  laws  of 
the  state  to  a  private  corporation.  The  policies  of  the  two  states  in  this 
regard  would  seem  to  be  widely  divergent,  and  the  decision  of  the  one 
cannot  be  allowed  to  control  the  policy  of  the  other.  It  would  also  ap- 
pear from  the  observation  of  Judge  Sergeant  that  in  Pennsylvania  a 
qtiad  public  corporation  cannot  voluntarily  deprive  itself  of  its  property 
essential  to  the  exercise  of  its  franchise,  and  that  the  right  of  the  cred- 
itor to  take  corresponds  with  the  right  of  the  debtor  to  alienate.  It  is 
not  so  in  Wisconsin.  Here  the  corporation  may  "take  and  hold  prop- 
erty, both  real  and  personal,  *  *  *  and  sell,  convey,  or  otherwise 
dispose  of  the  same;"  may  "mortgage  its  franchises,  tol)js,  revenues,  and 
property,  both  real  and  personal,  to  secure  the  payment  of  its  debts,  or 
to  borrow  money  for  the  purposes  of  the  corporation,"  (Rev.  St.  Wis.  § 
1748,  subds.  6,  7,)  and  may  lease,  sell,  convey,  or  assign  its  franchises 
and  privileges  conferred  by  law  to  any  corporation,  where  such  rights 
would  be  in  direct  aid  of  the  business  of  the  purchasing  corporation, 
(Id.  §  1775a,  as  amended  by  chapter  127,  Laws  1891.)  In  the  exercise 
of  these  powers  of  alienation,  the  corporation  stands  upon  like  footing 
with  an  individual,  and  subject  to  like  liability  to  involuntary  aliena- 
tion. In  the  absence  of  express  legal  exemption,  "  it  is  an  inseparable 
incident  to  property  that  it  should  be  liable  to  the  debts  of  the  owner,  as 
it  is  to  his  alienation."  Hough  v.  Cress,  4  Jones,  Eq.  295,  297. 
No  such  exemption  is  expressed  upon  the  statute  book.  To  the  con- 
trary, it  is  most  manifest  that  the  legislature  designed  that  the  prop- 
erty of  all  private  corporations,  purely  private  or  quasi  public,  should 
be  subject  to  sale  for  the  payment  of  debts.     In  the  case  of  the  latter 
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class,  to  avoid  arrest  of  the  enterprise,  and  public  inconvenience  result- 
ing from  alienation,  voluntary  or  involuntary,  the  law  enacts  that  the 
purchasers  of  the  franchise  of  any  corporation,  by  purchase  at  sale  un- 
der mortgage,  in  bankruptcy,  or  under  judgment,  order,  decree,  or  pro- 
ceedings in  any  court,  may  organize  anew,  and  shall  be  vested  with  the 
rights,  privileges,  and  franchises  of  the  old  corporation.  Rev.  St.  Wis. 
§  1788.  I  conclude,  therefore,  that  the  ruling  in  Foster  v.  Fowler,  as  to 
the  first  ground  upon  which  it  is  based,  is  not  applicable  here. 

With  respect  to  the  second  ground  upon  which  the  decision  of  that 
case  is  placed,  that,  "where  there  can  be  no  execution,  there  can  be  no 
action,"  it  has  been  seen  that  the  phrase  occurs  in  Judge  Ix)wrie's  opin- 
ion, holding  that  a  mechanic's  lieit  cannot  be  enforced  against  a  munic- 
ipality. Not  content  to  rest  his  judgment,  as  it  might  well  have  been 
rested,  upon  the  broad  ground  of  public  policy,  he  prefers  to  base  his 
conclusion  on  the  more  technical  objection  that  by  the  statute  of  the 
state  a  mechanic's  lien  could  only  be  enforced  by  levari  facias, — a  writ 
peculiar  to  the  state  of  Pennsylvania, — and  such  a  writ  could  not  by  law 
issue  against  a  public  body.  Such  ground  of  decision  is  wholly  inap- 
plicable in  the  state  of  Wisconsin,  where  the  lien  is  foreclosed  in  equity, 
and  the  sale  is  under  decree,  and  property  of  corporations  may  ])e  sold 
under  decree  to  enforce  payment  of  debts.  Upon  this  phrase,  so  em- 
ployed, rests  the  whole  contention  that  the  lien  laws  apply  only  to  prop- 
erty that  can  be  sold  under  a  writ  of  execution.  It  must  be  borne  in 
mind  that  in  Pennsylvania  there  exists  no  separate  equity  jurisdiction,  as 
here.  All  judgments  there  are  enforced  by  some  sort  of  writ  of  execu- 
tion, and  are  not,  so  to  speak,  self-executing,  as  is  a  decree  in  equity 
here.  The  phrase  must  be  interpreted  in  the  light  of  that  fact.  The 
term  "execution"  is  there  employed,  as  I  tliink,  in  a  broad  sense,  com- 
prehending all  means  by  which  the  judgments  or  decrees  of  courts  are 
enforced.  In  such  sense,  the  phrase  is  well  enough  as  a  test,  whether 
an  asserted  right  is  given  by  statute,  although  modern  legislation,  per- 
mitting actions  against  federal  and  state  governments  without  power  of 
enforcement  by  the  courts,  presents  an  exeej)tion  to  the  rule.  In  gen- 
eral the  right  to  judgment  or  decree  necessarilj'  carries  with  it  the  right 
of  enforcement  of  satisfaction,  and  where,  by  reason  of  public  policy, 
the  right  cannot  obtain,  it  is  held  the  statute  does  not  embrace  the  par- 
ticular right  asserted.  Property  exempt  from  sale  under  any  judicial 
proceeding,  upon  grounds  of  public  necessity,  is  not  within  the  opera- 
tion of  the  lien  laws,  and  for  the  like  reason,  unless  the  law  so  expressly 
declares.  In  other  words,  the  exemption  goes  to  the  character  of  the 
use  of  the  property,  ajid  not  to  the  form  of  the  writ  or  proceeding  by 
which  the  right  is  enforced. 

Judge  Dillon  correctly  apprehends  the  rule  when  he  says,  speaking 
of  the  exemption  from  the  operation  of  the  lien  laws  of  municipal  prop- 
erty held  for  public  use:  "It  is  only  such  property  as  can  be  sold  under 
judicial  process  that  is  subject  to  such  liens.  Laws  creating  liens  in 
favor  of  mechanics  are  enacted  with  reference  to  that  class  of  property." 
Dill.  Mun.  Corp.  (4th  Ed.)  §  577.     In  Badger  lAimber  Co.  v.  Marion 
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Water  Supply,  etc.,  G>.,  (Kan.)  30  Pac.  Rep.  117,  the  rule  is  thus  statefl: 
"The  general  rule  is  that  property  of  a  corporation  which  may  be  sold 
under  a  mortgage  or  specific  lien  given  by  the  owner  may  be  subjected 
to  a  mechanic's  lien."  In  whatever  variety  of  language  the  rule  may  be 
formulated,  the  rightto  the  lien  corresponds  with  the  right  of  the  debtor 
to  alienate,  subject  only  to  limitation  founded  upon  grounds  of  public 
policy.  In  most  states  the  lien  is  enforced  by  writ  of  execution;  here 
by  foreclosure,  as  in  case  of  a  mortgage.  All  other  lienholders  for  con- 
struction may  join  as  plaintiffs,  or,  refusing,  be  made  defendants.  All 
subsequent  lienholders  or  purchasers  are  to  be  made  parties,  and  fore- 
closed of  their  interests.  The  sale  is  by  decree,  and  absolute,  without 
redemption,  as  in  the  case  of  a  sale  under  exec^ition.  Rev.  St.  Wis.  §§ 
3321,  3324,  3326.  If  there  can  be  no  action  where  tiiere  can  be  no 
common-law  writ  of  execution,  the  lien  law  of  Wisconsin  would  be 
wholly  inoperative,  and  inefficient  for  any  purpose.  .  The  contention 
cannot  be  upheld.  The  lien,  law  of  Wisconsin  applies  to  all  property 
which  is  the  subject  of  alienation  by  the  debtor,  and  of  sale  under  what- 
ever form  of  judicial  writ  or  proceeding.  It  does  not  apply  to  the  prop- 
erty of  municipal  corporations  held  for  public  use,  because  such  prop- 
erty is  not  the  subject  of  judicial  sale  while  so  held.  But  the  property 
of  all  corporations,  private  or  quasi  public,  is  so  subject  under  some  .orm 
of  judicial  proceeding.  I  discover  in  the  statutes  no  exemption.  Ac- 
tions against  them  may  be  brought  as  against  natural  persons,  (section 
3204;)  and,  after  judgment  at  law  and  return  of  execution  nulla  hmin, 
the  court  may  sequestrate  the  stock,  property,  and  effects,  and  appoint 
a  receiver,  (section  3216,)  and  distribute  its  property  among  the  credit- 
ors, (section  3217.)  In  the  case  of  toll-taking  corporations,  the  fran- 
chise and  the  property  may  be  sold  upon  execution  in  the  manner  pre- 
scribed. (Sections  3229,  3235.)  A  gtwm public  corporation  being,  then, 
not  exempt  by  reason  of  any  public  policy,  and  expressly  subjected  to 
the  laws  for  the  enforcetl  payment  of  debts,  the  case  of  Foslrr  v.  Fcnvler 
cannot  be  applied  here.  The  lien  of  the  statute  obtains  unless  the  ob- 
jection next  to  be  considered  avails  to  defeat  the  right. 

5.  It  is  lastly  urged  that  the  plant  is  essential  to  the  use  and  enjoy- 
ment of  the  franchise,  and  inseparable  from  it,  and  that  therefore  the 
lien  of  the  statute  cannot  be  enforced.  It  was  said  by  Mr.  Justice  Cas- 
soDAY  in  Improvement  Co,  v.  Wood,  81  Wis. ,  51  N.  W.  Rep.  1004: 

"The  rights,  franchises,  and  plant  essential  to  the  continued  business  and 
purposes  of  sucli  corporations  are  not  to  be  severed,  broken  up,  or  destroyed, 
without  express  legislative  authority,  but,  on  the  contrary,  are  to  be  ore- 
served  in  their  entirety." 

It  was  Also  asserted  by  Mr.  Justice  Pinney  in  Fond  du  Lae  Water  Co. 
V.  City  of  Fond  du  Lac,  82  Wis. ,  62  N.  W.  Rep.  439,  441: 

"In  virtue  of  the  intimate  and  necessary  relation  of  the  lots  and  the  mains, 
pipes,  and  hydrants,  which  extend  to  most  parts  of  the  city,  with  the  fran- 
cliises  and  privileges  of  the  plaintiff,  it  would  seem  that,  as  a  subject  of  tax- 
ation, as  well  as  of  sale  under  judicial  process,  they  are  to  be  regarded  as  an 
entirety;  and,  as  the  plaintiff  is  a  quasi  public  corporation,  a  dismember" 
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ment, — a  separation  of  the  entire  plant, — under  auch  proceedings,  cannot  be 
allowed." 

I  fully  concur  with  the  declarations  of  these  able  jurists.  I  assume 
that  the  term  "franchise,"  as  there  employed,  refers  to  the  privilege  to 
maintain  and  operate  the  plant,  and  not  to  the  franchise  to  exist  as  a 
corporation;  the  former  being  the  subject  of  transfer,  the  latter  not  trans- 
missible. Me»nphu,  etc.,  R.  Oo.  v.  Cbmmmionen,  112  U.  S.  609,  619,  5 
Sup.  Ct.  Rep.  299.  When  then  results?  The  incorporation  of  the  material 
for  which  a  lien  is  here  claimed  into  a  plant  operated  under  a  franchise 
was  the  act  of  the  defendant.  The  plant  and  franchise  may  not  be  sev- 
ered by  judicial  sale,  because  of  the  peculiar  public  use  to  which  the 
plant  is  devoted.  The  law  gives  a  specific  lien  upon  the  plant  for  the 
material  incorporated  into  it.  Does  the  inseparable  character  of  fran- 
chise and  plant  present  an  insuperable  obstacle  to  the  enforcement  of  a 
right  given  by  the  law?  I  think  not.  The  defendant  operates  its  plant 
"and  uses  its  franchise  subject  to  the  obligation  to  pay  the  claim  of  the 
lienor."  Pwrtett  v.  BoU  Co.,  74  Wis.  132,  135,  42  N.  W.  Rep.  265. 
Since,  then,  the  act  of  union  was  by  the  procurement  of  the  defendant, 
and  by  severance  of  franchise  and  plant,  the  latter  would  become  of  lit- 
tle worth,  and  the  paramount  public  welfare  forbids  their  separation, 
in  the  interest  of  both  creditor  and  debtor,  in  the  interest  of  the  public, 
and  as  a  matter  of  common  equity,  plant  and  franchise  should  be  de- 
creed to  be  sold  as  an  entirety.  I  think  it  within  the  inherent  powers 
of  a  court  of  equity  to  so  decree;  not  that  the  lien  embraces  the  fran- 
chise, but  because  plant  and  franchise  have,  by  act  of  the  defendant, 
been  rendered  inseparable.  The  plant  has  been  applied  to  a  public  use. 
The  public  welfare  requires  that  use  to  be  uninterrupted.  A  court  of 
equity  may  therefore  well  require  that  the  right  to  the  use  shall  follow 
the  tangible  property  devoted  to  that  use,  and  dependent  upon  it.  It 
may  well  be  required  that,  upon  subjection  of  the  plant  to  sale  in  satis- 
iaction  of  the  lien  granted  by  the  law,  the  franchise  to  maintain  and  op- 
erate it  for  the  public  use  shall  be  sold  with  it,  as  an  essential  incident 
to  it;  treating  plant  and  franchise  as  an  entirety.  Otherwise,  a  judicial 
Side  would  work  destruction  to  both  plant  and  franchise.  The  course 
suggested  is  conformable  to  equity.  It  conserves  the  public  welfare. 
It  preserves  this  property  to  public  use,  giving  to  the  purchaser  the  es- 
tate as  the  defendant  has  it.  It  renders  to  the  complainant  a  right 
given  it  by  the  law.  It  operates  not  unjustly  upon  the  defendant,  since 
thereby  its  property,  subjected  by  the  law  to  sale,  is  preserved  from  sac- 
rifice necessarily  resulting  from  separation  of  franchise  and  plant.  It  is 
demanded  by  the  exigency  of  the  occasion  that  equity  should  supple- 
ment and  effectuate  the  law.  Indeed,  if,  as  a  matter  of  strict  legal 
right,  the  franchise  to  operate  does  not  inhere  in  the  tangible  property 
necessary  to  its  use,  as  an  essential  incident  to  it,  I  think  that  in  a  court 
of  equity  the  defendant  may  well  be  deemed,  by  his  act  of  devoting  this 
plant  to  public  use  under  its  franchise,  thereby  rendering  it  inseparable 
therefrom,  to  have  assented  that  upon  its  sale,  voluntary  or  involuntary, 
the  franchise  to  operate  should  pass  with  it. 
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The  case  is  peculiar  and  somewhat  novel.  I  believe  the  course  pro- 
posed to  be  grounded  on  acknowledged  principles  of  equity.  I  think, 
also,  that  it  has  the  support  of  high  authority.  It  is  recognized  in  the 
statute  which  authorizes  reorganization  of  purchasers  of  the  franchise  at 
sale  in  bankruptcy  or  under  judicial  decree.  Rev.  St.  Wis.  §  1788.  In 
Drawbridge  Go.  v.  Shepherd,  21  How.  112,  upon  bill  filed  to  enforce  pay- 
ment of  a  judgment  at  law  against  a  bridge  company,  the  court  held 
that  it  was  within  the  province  of  a  court  of  equity,  without  statutory 
sanction,  to  cause  possession  to  be  taken  of  the  bridge,  to  appoint  a  re- 
ceiver, to  collect  tolls,  and  to  cause  them  to  be  applied  in  discharge  of 
the  judgment.  In  Gue  v.  Canal  Co.,  24  How.  257,  264,  Mr.  Chief  Jus- 
tice Taney,  without  ruling  upon  it,  suggests  the  precise  remedy  here  as- 
serted. In  Railroad  Co.  v.  James,  6  Wall.  750,  on  appeal  from  this 
court,  complainant  had  obtained  judgment  at  law  against  the  La  Crosse 
&  Milwaukee  Railroad  Company,  and  filed  his  bill  to  declare  the  lien 
of  his  judgment  and  for  a  sale  of  the  road.  The  court  entered  a  decree 
declaring  the  lien,  and  directing  a  sale.  The  report  of  the  case  upon 
appeal  does  not  disclose  the  terms  of  the  decree,  but,  as  appears  from 
the  records  of  this  court,  it  directed  a  sale  of — 

"All  and  singular,  the  railroad  property  known  as  the  'La  Crosse  &  Milwaukee 
Kailroad,'  from  Milwaukee  to  Portage  City,  its  depots,  station  houses,  and 
buildings,  together  with  all  its  rolling  stock,  francltises.  and  appurtenances 
now  in  possession  of  or  claimed  by  the  Milwaukee  and  Minnesota  R.  K.  Co." 

Upon  appeal  the  decree  was  affirmed;  the  court  observing,  after  de- 
claring the  lien  of  the  judgment: 

"We  do  not  doubt  that  a  sale  under  a  decree  in  chancery,  and  conveyance 
in  pursuance  thereof,  confirmed  by  the  court,  passed  the  whole  interest  of 
the  company  existing  at  the  term  of  Its  rendition  to  the  purchaser." 

There  would  seem  to  be  no  escape  from  the  binding  authority  of  this 
case.  The  lien  of  a  judgment  and  that  arising  under  the  mechanic's 
lien  laws  are  at  least  of  equal  dignity,  both  being  the  creatures  of  stat- 
ute, and  there  is  no  distinction  in  principle  between  the  creation  of  lien 
by  mortgage  or  by  statute.  HiU  v.  Railroad  Co.,  11  Wis.  223,  233.  If, 
in  the  enforcement  of  the  lien  of  a  judgment  upon  the  real  estate  of  a 
corporation  quasi  public,  its  franchises  to  operate  the  property  for  public 
use  may  be  sold  with  the  property,  I  fail  to  understand  why  similar  ac- 
tion may  not  be  taken  by  a  court  of  equity  with  respect  to  the  enforce- 
ment of  a  mechanic's  lien.  In  Railroad  Co.  v.  Ddamore,  114  U.  S.  501, 
5  Sup.  Ct.  Rep.  1009,  it  was  ruled  that  the  franchises  of  a  railroad  com- 
pany, which  can  be  parted  with  by  mortgage,  will  pass  to  the  assignee 
in  bankruptcy,  and  may  be  sold  under  decree.  The  court  declares, 
(page  610:) 

"It  follows  that,  if  the  franchises  of  a  railroad  corporation  can  by  law  be 
mortgaged  to  secure  its  debts,  the  surrender  of  its  property  upon  the  bank- 
ruptcy of  the  company  carries  the  franchises,  and  they  may  be  sold  and  passed 
to  the  purchaser  at  the  bankruptcy  sale," 

And  there,  as  here,  the  surrender  or  subjection  of  the  property  to  the 
creditor  was  involuntary,  and  by  compulsion  of  law.     In  the  case  of 
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Hammock  v.  Trua  Co.,  105  U.  S.  77,  89,  the  court  held  that  state  laws 
authorizing  redemption,  from  sales  of  real  estate  could  not  be  applied 
to  the  real  estate  of  a  corporation  operating  its  property  under  a  fran- 
chise and  for  public  use.  The  court  decreed  an  absolute  sale,  because 
"a  sale  of  the  real  estate,  franchise,  and  personal  property  separately 
might  in  every  case  prove  disastrous  to  all  concerned,  and  defeat  the 
ends  for  which  the  corporation  was  created."  In  Steger  v.  Refrigerator 
Co.,  supra,  the  supreme  court  of  Tennessee  declared  "that  the  pipes,  and 
the  license  or  easement  under  which  they  are  laid,  would  certainly  pass 
under  a  sale  of  the  property  as  an  entirety,  and  for  operating  purposes, 
no  reservation  being  made."  So,  also,  in  the  case  of  RaUread  Co.  v. 
Parker,  9  Ga.  377,  where  judgment  creditors  were  proceeding  to  sell 
separate  portions  of  the  railroad,  a  court  of  equity  arrested  the  execu- 
tions,  and  decreed  a'^%ale  of  the  road,  "with  all  the  rights,  franchises, 
and  property  connected  therewith,"  and  distributed  the  proceeds.among 
creditors  according  to  their  respective  rights.  The  eminent  Judge 
Ldmpkin,  reviewing  this  decree,  observes: 

"The  chancellor,  then,  in  taking  this  matter  in  hand,  and  directing  a  sale 
of  the  entire  interest  for  the  benefit  of  all  concerned,  was  but  invoking  the 
powers  of  equity  to  aid  the  defects  of  law,  and  applying  analogoos  principles 
to  the  existing  emergency;  and,  so  far  from  transcending  bis  authority,  he  is 
entitled  to  the  thanks  of  the  parties  and  the  country  for  the  correct  and  en- 
lightened policy  which  be  adopted.  Had  he  faltered,  or  shunned  the  responsi- 
bility thus  cast  upon  him,  be  would  have  shown  himself  unworthy  of  the 
high  office  which  he  filled.  As  it  is,  this  precedent  will  stand  in  bold  relief 
as  a  landmark  for  future  adjudications." 

I  follow  these  landmarks,  guiding  me,  as  I  think,  to  a  correct  con- 
clusion. 

Let  there  be  a  decree  for  complainant,  declaring  a  lien  for  its  debt 
upon  the  waterworks  plant  and  upon  the  interest  of  the  defendant  in 
the  premises  in  question;  directing  a  sale  of  the  plant,  and  such  inter- 
est in  the  lauds,  and  of  the  franchise  of  maintaining  and  operating  the 
plant  for  the  uses  to  which  it  is  devoted  by  the  law  of  the  defendant's 
incorporation,  as  an  entirety,  and  that  the  proceeds  of  sale  be  brought 
into  the  registry  of  the  court,  for  distribution  among  all  who  may  show 
right  thereto. 


San  Diego  County  v.  California  Nat.  Bank  et  al. 

(Circuit  Court,  S-  D.  California.    October  3, 1892.) 

1.  Bakkb  and  Bankiso — Deposits— CouNTT  Funds. 

Where  the  treasurer  and  tax  oollector  of  a  county,  without  authoritj-  of  law,  de- 
positoounty  moneys  In  a  bank,  and  receive  certificates  of  deposit  marked  "  Special, " 
the  title  to  the  moneys  does  not  pass,  although  there  is  no  agreement  toat  the 
identical  bills  shall  be  returned,  and  they  are  mixed  with  the  bank's  general  funds, 
and  the  county  is  entitled  to  recover  an  equal  amount  from  a  receiver  of  the  bank 
prior  to  the  payment  of  the  general  depositors. 

8.  Same — Equitable  Remedies. 

The  county's  rights  in  such  case  are  enforceable  only  by  a  bill  in  equity,  for  there 
is  no  privity  of  contract  between  it  and  the  bank.  National  Bank  v.  Insuraiice 
Co.,  104  U.  S.  51,  foUowed. 
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In  Equity.  Bill  by  the  county  of  San  Di^o  against  the  California 
National  Bank  and  Fredrick  N.  Pauly,  as  receiver  thereof,  to  recover 
certain  moneys  deposited  in  tlie  bank  by  the  county  treasurer  and  the 
tax  collector.     Heard  on  demurrer  to  the  complaint.     Overruled. 

Works  <k  Works,  for  complainant. 

M.  T.  Allen,  for  defendants. 

Ross,  District  Judge.  This  suit  was  originally  brought  in  the  su- 
perior court  of  San  Diego  county  against  the  defendant  bank,  a  national 
bank  oi^anized  under  and  pursuant  to  the  laws  of  the  United  States,  and 
which  became  insolvent  and  suspended  payment  on  the  lltli  day  of 
November,  1891,  and  agaiiist  Fredrick  N.  Pauly,  the  duly  appointed 
and  acting  receiver  of  the  assets  aad  property  of  the  bank,  on  whose 
motion  the  suit  was  transferred  to  this  court.  vVhe  complainant  is  a 
municipal  corporation  of  the  state  of  California,  and  by  its  bill  cliarges 
that  on  the  15th  day  of  August,  1891,  its  then  duly  elected,  qualified, 
and  acting  treasurer,  C.  R.  Dauer,  made  with  the  defendant  bank  a  de- 
posit of  the  moneys  of  the  complainant  then  in  his  custody  as  such 
treasurer,  of  $5,975.70,  lawful  money  of  the  United  States,  and  took 
from  the  bank  a  certificate  of  deposit  therefor,  in  the  words  and  figures 
following,  to  wit: 

"5,975.70  The  California  Kational  Bank. 

"Dollars. 
^     "San  Diego,  Gal.,  August  13,  1891. 
I  "No.  6,700. 

I,        "C.  R.  Dauer,  Co.  Treas.,  has  deposited  in  this  bank  five  thousand  nine 
">     hundred  seventy-flve  and  seventy  one  hundredths  dollars,  payable  to  the 
order  of  same,  on  return  of  this  certificate  properly  indorsed. 

"G.  N.  O'Brien,  Cashier." 

Other  similar  deposits  by  Dauer,  as  such  county  treasurer,  aggregat- 
ing $10,000  additional  of  complainant's  money,  are  also  alleged,  for 
which  similar  certificates  of  deposit  are  alleged  to  have  been  issued  by 
the  bank,  and  taken  by  the  treasurer.  The  bill  further  charges  that  on 
the  2d  of  November,  1891,  the  then  duly  elected,  qualified,  and  acting 
tax  collector,  H.  W.  VVeineke,  of  the  county  complainant,  made  with 
the  defendant  a  deposit  of  the  moneys  of  the  complainant  then  in  his 
custody  as  such  collector,  of  $6,114.85,  lawful  money  of  the  United 
States,  and  took  from  the  bank  its  certificate  of  deposit  therefor  in  the 
words  and  figures  following,  to  wit: 

"6,114.85  The  California  National  Bank. 

"Dollars. 
^     "San  Diego,  Cal..  November  2.  1891. 
I  "No.  6,891. 

^        "H.  W.  Weineke,  Tax  CoH'r,  hus  deposited  in  this  bank  six  thousand 
<B     one  hundred  fourteen  and  eighty-five  one  hundredths  dollars,  payable  to 

the  order  of  same  on  return  of  this  certificate  properly  indorsed. 

"G.  N.  O'Brien.  Cashier." 

Other  similar  deposits  by  Weineke,  as  such  county  tax  collector,  ag- 
gregating $20,000  additional  of  complainant's  money,  are  also  alleged, 
for  which  similar  certificates  of  deposit  are  alleged  to  have  been  issued  by 
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the  bank,  and  taken  by  the  tax  collector.  The  bill  further  alleges  that 
between  the  2d  and  10th  days  of  November,  1891,  the  aforesaid  tax  col- 
lector of  complainant  made  with  the  defendant  bank  deposits  of  the 
moneys  of  the  complainant  then  in  his  hands  as  such  collector,  in  vari- 
ous amounts,  aggregating  $24,532.75,  for  which  no  certificates  of  deposit 
were  taken  by  him.  It  is  averred  that  all  of  the  moneys  so  deposited  by 
the  treasurer  and  tax  collector  of  the  complainant  county  were  held  by 
its  officers  in  trust  for  the  complainant,  and  were  deposited  by  them, 
and  received  by  the  bank,  without  authority  of  law;  that  the  deposits 
were  made  by  the  officers  named,  for  safekeeping;  that  the  bank  knew  at 
the  time  that  the  moneys  so  deposited  were  the  money."  of  the  complain- 
ant, held  by  the  treasurer  and  tax  collector,  respectively,  as  public  offi- 
cers, and  in  trust  for  the  complainant;  and  that  each  of  the  certificates 
issued  therefor  was  indorsed  "Special,"  because  of  the  fact  that  the 
moneys  were  public  and  trust  funds.  It  is  alleged  that  no  part  of  the 
moneys  so  deposited  has  been  repaid,  except  thesum  of  $2,453.27;  that 
the  defendant  receiver  has,  since  his  appointment,  received  of  the  assets 
of  the  bank  a  sum  sufficient  to  pay  and  satisfy  the  amounts  deposited 
by  the  treasurer  and  tax  collector,  but  refuses  to  pay  the  same  to  com- 
plainant; that  there  is  not  sufficient  moneys  or  assets  of  the  bank  to  pay 
its  indebtedness  in  full;  and  that  the  receiver  is  about  to,  and  will,  un- 
less restrained  from  so  doing,  apply  a  part  of  the  funds  now  in  his  hands, 
and  allied  to  belong  to  complainant,  to  the  payment  of  the  general  in- 
debtedness of  the  bank,  thus  depriving  complainant  of  its  alleged  right 
to  receive  the  amount  of  its  funds  in  full. 

The  defendants,  by  demurrer,  urge  two  objections  to  the  bill:  First, 
that  complainant  has  a  plain  and  adequate  remedy  at  law;  second,  that 
the  bill  contains  no  equities  entitling  complainant  to  any  relief  against 
the  defendants,  or  either  of  them.  It  is  very  clear  that  if  the  bill  states 
a  cause  of  action  at  all  it  is  of  an  equitable  nature,  and  enforceable  in  a 
court  of  equity  only.  A  similar  point  was  raised  in  the  case  of  Natitmal 
Bank  v.  Insurance  Co.,  104  U.  S.  54.  In  that  case  one  Dillon  was  the 
agent  of  the  insurance  company.  He  kept  an  account  with  the  bank; 
the  account  was  entered  on  the  bank  books  with  him  as  general  agent. 
As  agent  of  the  insurance  company  he  collected,  and  it  was  his  duty  to 
remit,  the  premiums.  In  the  course  of  his  dealings  with  the  bank  he 
borrowed  money  on  his  personal  obligation.  Finally,  the  bank  sought 
to  appropriate  his  deposits  to  the  payment  of  this  debt.  The  insurance 
company  filed  its  bill  in  equity  tq  recover  the  amount  of  those  deposits, 
as  equitably  belonging  to  it.  The  fact  that  they  were  premiums  re- 
ceived for  the  insurance  company  was  shown.     The  court  said: 

"It  is  objected  thai  the  remedy  of  the  complainant  below,  it  any  existed,  is 
at  law,  and  not  in  equity.  But  the  contract  created  by  the  dealings  in  a  bank 
account  is  between  the  depositor  and  bank  alone,  without  reference  to  the 
beneBcfal  ownership  of  the  moneys  deposited.  No  one  can  sue  at  law  for  a 
breach  of  that  contract  except  the  parties  to  it.  There  was  no  privity  created 
by  it,  even  upon  the  facts  of  the  present  case,  as  we  have  found  them  between 
the  bank  and  the  InsurHnce  company.  The  latter  would  not  have  been  liable 
for  an  overdraft  by  Dillon,  as  was  decided  by  this  court  in  National  Bank 
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V.  Fnsurance  Co.,  103  U.  S.  783;  and,  conversely,  for  the  balance  due  from 
the  bank  no  action  at  law  upon  the  account  could  be  maintained  by  the  insur- 
ance company.  But  although  the  relation  between  the  bank  and  its  depositor 
is  that  merely  of  debtor  and  creditor,  and  the  balance  due  on  the  account  is 
only  a  debt,  yet  the  question  is  always  open,  'To  whom,  in  equity,  does  it' 
beneficially  belong?  '  If  the  money  deposited  belonged  to  a  third  person,  and 
was  held  by  the  depositor  in  a  fiduciary  capacity,  its  character  is  not  changed 
by  being  placed  to  his  credit  in  his  bank  account." 

See,  also,  Bank  v.  Gilk»pie,  137  U.  S.  411,  11  Sup.  Ct.  Rep.  118: 
Bankv.  Walker,  130  U.  S.  267,  9  Sup.  Ct.  Rep.  .519. 

In  the  present  case,  not  only  did  the  defendant  bank,  according  to  the 
averments  of  the  bill,  have  knowledge  that  the  depositors  of  the  moneys 
in  question  were,  at  the  time  of  such  deposits,  officers  of  the  complain- 
ant county,  and  that  the  moneys  so  deposited  belonged  to  the  complain- 
ant, and  were  therefore  held  by  the  officers  depositing  the  same  in  trust 
for  the  county,  but  the  bank  is  chargeable  with  notice  of  the  fact  that 
the  law  of  the  state  made  it  illegal  for  those  officers  to  make,  or  the  bank 
to  receive,  such  deposits.  YnrneU  v.  City  of  Los  Angeles,  87  Cal.  603,  25 
Pac.  Rep.  767.    . 

The  bank,  therefore,  acquired  no  title  to  the  moneys  so  deposited,  as 
against  the  complainant,  and  they  continued  impressed  with  the  trust 
in  complainant's  favor.  It  is  true  that  the  moneys  in  question  were  not 
made  as  a  special,  as  contradistinguished  from  a  general,  deposit,  as 
those  terms  are  understood  in  banking  matters;  that  is  to  say,  it  was 
not  agreed  between  the  officers  making  the  deposits  and  the  bank  that 
the  identical  moneys  deposited  were  to  be  returned.  The  moneys  de- 
posited by  the  officers  of  complainant  were  no  doubt  mingled  with  the 
moneys  of  the  bank,  and  their  identity  thus  lost;  but  can  such  fact  de- 
stroy the  trust  in  complainant's  favor,  or  prevent  the  enforcement  of  it 
by  a  court  of  equity?  The  bank  being  insolvent,  the  question  is  be- 
tween the  complainant  and  the  general  creditors  of  the  bank  represented 
by  the  receiver.  The  ordinary  creditors  became  such  voluntarily;  they 
deposited  their  money  with  the  bank  with  their  eyes  open.  But  the 
money  of  the  complainant  was  deposited  by  its  officers,  and  received  by 
the  bank,  not  only  without  the  knowledge  of  complainant,  but  contrary 
to  law.  To  put  the  complainant  on  the  same  plane  with  the  ordinary 
creditors  is  to  make  the  former  share  in  a  loss  to  which  it  did  not  vol- 
untarily subject  itself,  and  to  give  to  the  latter  a  share  in  money  which 
never  in  equity  became  the  property  of  the  bank.  This  is  certainly  not 
just.  It  was  said  by  Mr.  Justice  Bbadi.ky  in  Frdinyhuysai  v.  Nugent, 
36  Fed.  Rep.  239: 

"Formerly,  the  equitable  right  of  following  misapplied  money  or  other 
property  into  the  hands  of  the  parties  receiving  it  depended  upon  the  ability 
of  identifying  it,  the  equity  attaching  only  to  the  very  property  misapplied. 
This  right  was  first  extended  to  the  proceeds  of  the  property,  namely,  to  that 
which  was  procured  in  place  of  it  by  exchange,  purchase,  or  sale;  but  if  it 
became  confused  with  other  property  of  Iho  same  kind,  so  as  not  to  be  distin- 
guishable, without  any  fault  on  the  part  of  the  possessor,  the  equity  was  lost. 
Finally,  however,  it  has  been  held  as  the  better  doctrine  that  confusion  does 
not  destroy  the  equity  entirely,  but  converts  it  into  a  charge  upon  the  entire 
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mass,  giving  to  the  party  injured  by  the  unlawful  diversion  a  priority  of  right 
over  the  other  creditors  of  the  possessor." 

Thia  rule  was  recognized  as  correct  and  applied  by  the  supreme  court 
in  National  Bank  v.  Insurance  Co.,  104  U.  S.  56,  67;  Peters  v.  Bain,  133 
U.  S.  694,  10  Sup.  Ct.  Rep.  3.54;  aud  its  application  to  the  facts  al- 
leged in  the  bill  in  the  present  case  is  sufficient  to  sustain  it.  Demur- 
rer overruled. 


Augusta,  T.  &  G.  R.  Co.  et  al.  v.  Ktttel. 

{fUrcuU  Court  of  A.ppeaU,  Fifth,  Circuit.    June  aS,  1892.) 
No.  41. 

1.  Railboad  Compakies— Mortoaoes— Aiithoritt  of  President— Estoppbu 

When  the  president  of  a  company  chartered  by  the  state  of  Florida  for  the  eon- 
struction  of  a  railroad,  under  the  authorization  of  the  board  of  directors,  mortgages 
the  company's  land,  and  the  money,  which  is  loaned  in  good  faith,  is  used  by  the 
officers  of  tbe  oompiaDy  for  company  purposes,  and  the  validity  of  the  transaction  is 
recognized  by  payment  of  interest,  and  the  transaction  is  brought  to  the  notice  of 
the  directors,  both  actually  and  by  recordation  of  the  deeds,  and  there  is  no  repn- 
diation  of  the  mortgage  or  denial  of  the  authority  of  the  president  in  the  premises, 
a  snbseqient  resolution  by  part  of  the  directors,  made  long  afterwards,  disapproT- 
ing  and  annulling  the  president's  authority,  does  not  invalidate  the  transaction  or 
prevent  a  foreclosure,  since  the  company  tacitly  ratified  tbe  act  of  the  president, 
by  not  promptly  disaffirming  the  transaction. 

2.  Same— MoHTOAOE  op  Land  Grant- Title. 

Tbe  land  was  granted  to  the  company  by  the  state  of  Florida,  to  which  it  had  been 
donated  under  tbe  swamp  and  overflowed  lands  act,  (Act  Cong.  Sept.  28, 1S50.) 
Toe  mortgage  conveyed  aU  and  any  interest  the  company  might  nave  in  the  land. 
Held,  that  if  the  company  did  not  have  a  legal  title  to  the  land,  by  reason  of  the  ab- 
sence of  a  patent  in  the  original  grant  to  the  state,  it  had  a  full  eqoitable  title,  and 
tbe  mortgage  passed  whatever  title  tbe  company  liad. 
8.  Same — Acts  op  !;5ecretart  de  Facto — Estoppel. 

When  an  assistant  secretary  of  a  railroad  company  acta  as  the  secretary  in  fact, 
transacting  the  business  of  the  company,  with  the  knowledge  of  the  directors,  and, 
as  such  de  facto  secretary,  attaches  the  seals  of  the  company  to  mortgages  exe- 
cuted by  the  company  on  its  land,  it  is  not  necessary  for  the  mortgagee,  in  estab- 
lishing the  validity  of  the  mortgages,  to  show  that  he  was  an  assistant  secretary 
de  jure. 
4.  Same— Conbtrootios  CostbaCT—Vamditt— Fraud. 

The  mere  fact  that  tbe  president  of  a  railroad  company,  unknown  to  the  other 
directors,  is  interested  in  a  construction  contract  let  by  tbe  company,  does  not 
make  the  oontract  void,  if  it  is  otherwise  free  from  fraad. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Florida. 

In  Equity.  Bill  by  Joseph  J.  Kittel  against  the  Augusta,  Tallahas- 
see &  Gulf  Railroad  Company  and  others  to  foreclose  a  mortgage.  De- 
cree for  complainant.     Defendant  company  alone  appeals.     Affirmed. 

J.  B.  C.  Drew,  for  appellant. 

H.  Bisbee,  for  appc.ee. 

Before  Pardee  and  McCobuick,  Circuit  Judges,  and  Locke,  District 
Judge. 
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Pardee,  Circuit  Judge.  With  the  appellant  were  joined  as  defend- 
ants, in  the  court  below,  the  trustees  of  the  internal  improvement 
fund  of  the  state  of  Florida,  and  William  Clark.  As  these  last-named 
defendants  were  not  substantially  affected  by  the  decree  of  the  court  be- 
low, they  did  not  join  in  the  appeal.  Severance  being  had  as  to  de- 
fendant Clark,  the  railroad  company  alone  appealed. 

The  Augusta,  Tallahassee  &  Gulf  Railroad  Company  was  chartered  by 
the  legislature  of  the  state  of  Florida  to  construct  a  railroad  from  the  city 
of  Carrabelle,  on  the  Gulf  of  Mexico,  to  the  Georgia  state  line,  by  way 
of  Tallahassee,  and  thence  onwards  to  the  city  of  Augusta,  Qa.,  under 
a  charter  obtained  from  the  last-mentioned  state, — a  distance  of  about 
300  miles.  The  legislature  of  the  state  of  Florida  granted  the  railroad 
company  16,000  acres  of  land  per  mile,  of  the  lands  donated  to  the 
state  under  the  swamp  and  ovei-flowed  lands  act,  enacted  by  congress  in 
1850.  Prior  to  the  matters  giving  rise  to  the  present  suit,  the  company 
had  constructed  and  equipped  11}  miles  of  its  line,  from  the  gulf  to  a 
point  on  the  west  bank  of  the  Ocklocknee  river,  for  which  they  had  re- 
ceived, under  the  land  grant  aforesaid,  a  certificate  (No.  13,909)  enti- 
tling the  company  to  108,971  acres  of  swamp  and  overflowed  lands. 
Under  the  charter  of  the  company,  the  board  of  directors  was  to  be  com- 
posed of  nine  stockholders,  each  the  bona  fide  owner  of  not  less  than  five 
shares  of  the  stock  of  the  company.  On  May  24,  1889,  there  seemed 
to  be  but  seven  directors, — Henry  A.  Blake,  R.  B.  Symington,  Charles 
M.  Zeh,  William  Clark,  W.  Campbell  Clark,  Henry  Gamble,  and  Robert 
Cumniing.  Of  these  seven  directors,  Blake  was  president;  William 
Clark,  the  purported  capitalist  of  the  company;  and  the  other  five,  ap- 
parently, representatives  of  William  Clark's  interest, — all  but  Dr.  Zeh 
being  his  clerks  and  partners,  and  Dr.  Zeh,  his  family  physician.  Such 
of  them  as  were  examined  on  the  hearing  of  this  case  showed  by  their 
testimony  that  they  were,  in  the  main,  perfunctory  directors,  following 
the  lead  and  wishes  of  William  Clark. 

In  this  state  of  the  directory,  on  May  24,  1889,  the  record  shows  that 
a  stockholders'  meeting  and  a  meeting  of  the  board  of  directors  were 
held.  At  the  stockholders'  meeting,  so  far  as  the  evidence  in  this  case 
discloses,  the  following  proceedings  were  had: 

"A  meeting  of  the  stockholders  of  the  Augusta,  Tallahassee  &  Gulf  Rail- 
road was  held  at  Ko.  400  Broadway,  this  day,  at  3  o'clock  f.  m..  pursuant  to 
adjournment;  a  majority  of  all  the  stockholders  being  present.  First,  re- 
ferring to  the  bonding  of  some  of  the  property  of  the  railroad  company,  the 
following  resolution  was  presented  and  unanimously  adopted,  to  wit:  'And, 
for  the  purposes  aforesaid,  the  board  of  directors  are  also  empowered  to  dis- 
pose of  and  sell  all  the  said  bonds,  or  any  part  of  them,  and  also  to  dispose  of 
and  sell  any  of  the  capital  stock  of  this  company  not  already  issued  and  sub- 
scribed for,  in  such  manner  as  the  board  may  deem  to  be  expedient  for  the 
best  interests  of  the  company;  or,  in  case  the  board  should  deem  it  expedient 
for  the  best  interests  of  the  company  to  sell,  pledge,  mortgage,  or  otherwise 
use  the  whole  or  any  part  of  the  lands  now  owned  or  coming  unto  this  com- 
pany from  and  under  the  said  land  grant  from  the  state  of  Florida,  or  <'i  any 
other  manner  than  as  lieretofore  authorized,  either  permanently  or  tempora- 
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rily,  they  nie  empowered  so  to  do.    Resolved,  that  resolutions  or  parts  of 
resolutions  inconsistent  herewith  are  hereby  rescinded  and  annulled.'" 

Tbe  board  of  directors,  at  their  meeting,  (whether  one  continuous 
meeting  or  in  adjourned  sessioDs  does  not  appear,)  resolved  as  follows: 

"New  York,  May  24,  1889,  a  meeting  of  the  board  of  directors  of  the  Au- 
gusta, Tallahassee  &  Gulf  Bailroad  Company  was  held  at  Xo.  400  Broadway, 
this  day,  at  4  o'clock  p.  h.,  pursuant  to  adjournment;  a  majority  of  the  board 
being  present.  First,  reciting  and  providing  for  carrying  out  provisions  in 
the  resolutions  of  the  meeting  of  the  stockliolders  of  the  same  date,  it  is  fur- 
ther provided,  In  the  event,  however,  that  the  piesident  should  at  any  time 
defoi  it  expedient  to  negotiate,  sell,  pledge,  mortgage,  or  otherwise  use  the 
whole  or  any  part  of  the  lands  now  owned  or  coming  to  this  company  from 
and  under  the  before-mentioned  land  grant  from  the  state  of  Florida,  and  in 
any  other  manner  and  form  than  as  heretofore  authorized,  either  permanently 
or  temporarily,  he  is  hereby  empowered,  in  his  discretion,  so  to  do;  and  the 
proper  executive  officers  of  the  company  are  hereby  empowered  and  instructed 
to  execute'  and  deliver  any  necessary  and  proper  papers,  and  to  do  any  and 
all  proper  and  necessary  things,  under  the  direction  of  the  president,  to  carry 
this  provision  into  effect.  The  president  is  further  authorized  and  empow- 
ered to  make  or  to  cause  to  be  made  any  contract  for  the  construction  and 
equipment  of  tbe  proposed  line  of  road  of  this  company  from  its  present  ter- 
minus to  Augusta,  (jfeorgia,  or  any  part  of  it,  together  with  all  things  usual, 
necessary,  incident  thereto,  upon  such  terms  and  conditions  as  he  deems  best, 
and  to  therein  contract  for  the  payment  or  sale  of  any  or  all  said  bonds,  stuck, 
and  lands." 

It  further  appears,  from  the  same  record  of  proceedings,  that  the  fol- 
lowing resolution  was  presented  and  unanimously  adopted,  to  wit: 

"Resolved,  that  William  Bailey,  of  St.  Louis,  Mo.,  be  and  hereby  is  elected 
a  meml>erof  this  board,  to  till  one  of  tbe  vacancies  now  existing,  and  also  that 
said  Bailey  be  and  hereby  is  elected  to  be  vice  president  of  this  company,  to 
fill  the  existing  vacancy." 

On  the  same  day  a  resolution  was  passed,  authorizing  the  president 
to  appoint  a  general  manager  of  the  company,  and  to  fix  his  salary.  On 
May  28, 1889,  four  days  following,  the  president  of  the  company,  Blake, 
negotiated  and  executed  a  construction  contract  witli  one  Frank  M. 
Green,  represented  by  bis  attorney  in  fact,  William  Bailey,  for  the  con- 
struction of  the  road.  By  the  terms  of  the  contract,  Green  was  to  be 
paid  for  constructing  the  railroad  to  Augusta,  in  bonds  and  shares  of  the 
company,  to  wit,  $16,000  first  mortgage  bonds,  $7,000  second  mortgage 
land-grant  bonds,  and  $20,000  stock  of  the  company,  for  each  completed 
mile.  William  Bailey,  the  newly-elected  vice  president,  not  only  ap- 
pears as  attorney  for  said  Green  in  the  said  construction  contract,  but 
for  the  sum  of  one  dollar,  and  other  valuable  considerations,  he  guaran- 
tied the  performance  of  the  contract  on  the  part  of  Green.  This  con- 
struction contract  was  signed  by  the  Augusta,  Tallahassee  &  Gulf  Rail- 
road Company,  by  Henry  A.  Blake,  president,  John  L.  Rooney,  secre- 
tary, with  the  seal  of  the  company  attached.  After  the  making  of  the 
said  contract,  it  appears  the  president,  Blake,  appointed  Contractor 
Green  assistant  general  manager  of  the  company. 

About  the  middle  of  Septeml)er  following,  the  appellee,  Joseph  J. 
v.62F.no.l — 5 
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Kittel,  something  of  a  capitalist,  according  to  his  own  evidence,  became 
interested  in  the  affairs  of  the  company.  According  to  the  evidence, 
about  the  time  mentioned,  he  was  approached  by  a  broker  to  loan 
money,  and  was  by  him  (the  broker)  introduced  to  Bailey,  vice  presi- 
dent, and  afterwards  to  Blake,  president.  The  result  of  the  n^otiation 
was  that,  on  the  18th  of  September,  Kittel  loaned  the  railroad  company 
the  sum  of  $25,000,  receiving  as  evidence  thereof  three  several  promis- 
sory notes,  wherein  the  said  company  promised  to  pay  to  Kittel,  or  his 
order,  the  aforesaid  sum  of  $25,000,  with  interest  from  the  date  of  the 
loan  at  5}  per  cent,  per  annum,  in  gold  coin  of  the  United  States,  at  its 
then  standard  value,  in  the  amounts  and  at  the  times  specified,  that  is 
to  say:  One  note  for  $10,000,  payable  6  mouths  after  date,  with  inter- 
est aforesaid  from  September  18,  1889;  one  note  for  87,500,  payable  7 
months  and  10  daj's  after  date,  with  interest  aforesaid  from  October  28, 
1889;  and  one  note  for  $7,500,  payable  8  months  and  10  days  after 
<late,  with  interest  aforesaid  from  November  27,  1889.  To  secure  the 
pa3'ment  of  the  said  several  promissory  notes  and  the  said  sum  of  $25,- 
000,  with  the  interest  to  accrue  thereon,  the  railroad  company  executed 
and  delivered  to  Kittel  a  mortgage  of  the  109,000  acres  of  land  hereto- 
fore referred  to.  Said  mortgage  contained  various  provisions,  not  nec- 
essary to  recapitulate. 

This  transaction  was  entered  into  on  the  part  of  Kittel  under  the  ad- 
vice of  counsel,  after  an  examination  of  the  books  and  records  of  the 
company  in  regard  to  the  power  and  authority  of  Blake,  president,  to 
make  the  loan  and  execute  the  mortgage.  The  evidence  shows  that  the 
.said  sum  of  $25,000  was  paid  over,  according  to  the  contract,  in  four 
different  checks  drawn  by  Kittel,  on  the  Union  Trust  Company,  to  the 
order  of  the  railroad  company,  Blake,  president,  indorsing  for  $10,000, 
and  M.  W.  Hay  ward,  assistant  treasurer,  for  $15,000,  thereof.  On  the 
same  day  that  tlie  notes  and  mortgage  were  executed,  and  as  a  part  of 
the  same  transaction,  an  agreement  was  entered  into  between  Prank  M. 
Green,  of  Kansas  City,  Mo.,  represented  by  William  Bailey,  his  attor- 
ney in  fact,  William  Bailey,  individually,  and  Henry  A.  Blake,  of  the  city 
of  New  York,  parties  of  the  first  part,  Joseph  J.  Kittel,  of  the  city  of  New 
York,  party  of  the  second  part,  and  the  Augusta,  Tallahassee  &  Gulf 
Railroad  Company,  party  of  the  third  part.  This  contract  recited  that, 
in  con.sideration  of  the  loan  that  day  made  by  Kittel  to  the  railroad  com- 
pany, of  $25,000,  and  as  an  additional  inducement  to  and  simultane- 
ously with  the  making  of  the  loan  aforesaid,  the  parties  of  the  first  part, 
claiming  to  be  the  only  persons  who  had  any  interest  in  or  right  to  the 
construction  contract  hereinbefore  referred  to,  transferred  and  set  over  to 
the  said  Kittel,  party  of  the  second  part,  one  tenth  interest  in  the  con- 
struction contract  made  between  the  railroad  company  and  Green  on  the 
28th  day  of  May,  1889.  The  party  of  the  third  part,  the  railroad  com- 
pany, stipulated  in  said  contract  to  retain  one  tenth  of  each  and  every 
one  of  the  installments  due  and  to  grow  due  to  the  said  Frank  M.  Green, 
or  his  assigns,  by  virtue  of  the  agreement  for  the  construction  of  the 
railroad,  until  such  time  or  times  as  the  said  party  of  the  second  part 
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shall,  by  written  instrument  to  that  effect,  prescribed  by  him,  consent 
to  such  payment;  it  being  stipulated  in  the  said  contract  that,  while  the 
said  Kittel  was  to  receive  one  tenth  of  the  proceeds  of  the  said  contract, 
from  the  said  one  tenth  was  to  be  deducted  one  tenth  of  the  actual  coet 
of  construction. 

About  the  time  of  the  making  of  the  aforesaid  mortgage  and  contract, 
it  seems  that  the  president,  Blake,  appointed  Joseph  J.  Kittel  land  com- 
missioner, although  there  is  no  direct  proof  of  the  same  in  the  record; 
and  thereafter  it  appears  that  Kittel  went  to  Europe,  according  to  his 
testimony,  on  private  business.  During  his  absence,  and  on  October 
30th,  at  an  informal  meeting,  in  which  the  Clark  directors  participated, 
Kittel  was  chosen  a  director  of  the  railroad  company.  On  hia  return, 
December  14,  1889,  he  was  served  with  a  notice  of  such  election  as  di- 
rector. It  does  not  appear  that  he  was  a  stockholder  in  the  company, 
and  eligible  as  a  director,  that  he  accepted  the  appointment,  or  ever  in 
any  way. acted  as  a  director  of  the  railroad  company;  and  on  February 
14,  1890,  he  tendered  his  resignation,  in  a  communication,  under  the 
advice  of  counsel,  as  follows: 

"Robert  Cumming,  Esq.,  Secretary  and  Treasurer,  dx. — Deab  Sir: 
There  being  some  doubt  in  my  mind  whether  I  am  a  director  and  ■  general 
land  commissioner '  in  your  railroad,  in  order  to  clear  tlie  matter,  I  hereby 
tender  my  resignation  as  director  and  '  general  land  commissioner,'  in  the 
Augusta,  Tallahassee  and  Gulf  Railroad  Company,  the  same  to  take  effect 
immediately. 

"Yours,  etc.,  J.  J.  Kittel." 

In  December,  1889,  during  Mr.  Kittel's  absence  in  Europe,  the  mort- 
gage granted  to  him  by  the  railroad  company  was  recorded  in  different 
counties  in  Florida  in  which  the  land  lay,  by  the  direction  of  Kittel's 
attorney,  Judge  Bischoff,  on  a  report  from  Bailey  that  Blake,  president, 
in  connection  with  others,  was  depredating  on  the  lands.  On  January 
25,  1890,  the  said  Kittel  made  another  loan  to  the  railroad  company, 
of  $4,450,  on  a  promissory  note  payable  62  days  from  the  date  thereof, 
with  interest  at  5}  per  cent. ,  and  by  writings  made  the  same  day  the 
railroad  company  granted  Kittel  a  further  mortgage  upon  the  109,000 
acres  of  land  aforesaid;  and  President  Blake,  Frank  M.  Green,  and  Wil- 
liam Bailey,  in  consideration  of  the  loan  of  $4,450,  transferred  to  said 
Kittel  an  additional  interest  of  one  twentieth  in  the  construction  contract; 
the  railroad  company,  by  Blake,  president,  appearing  in  the  contract, 
and  guarantying  and  stipulating  to  hold'  one  twentieth  of  the  proceeds 
of  the  construction  contract,  less  the  one  tenth  cost  of  actual  construc- 
tion, to  the  account  of  said  Kittel.  The  mortgage  granted  at  this  time 
appears  to  have  been  duly  recorded  in  Florida,  February  3,  1890. 

On  March  18,  1890,  the  note  due  in  six  months  by  the  contract  of 
September  18,  1889,  fell  due;  and  under  the  stipulations  of  the  mort- 
gage the  company  had  the  right  to  renew  the  same.  This  appears  to 
have  been  done  by  the  payment  of  the  interest  due  on  the  part  of  the 
company,  and  the  execution  of  a  new  note  in  the  sum  of  $10,000,  pay- 
able in  six  months  from  datej  and  ou  the  same  day  the  note  for  $4,450 
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fell  due,  and  was  renewed,  under  the  terms  of  the  mortgage,  for  a  period 
of  six  months,  by  the  company  paying  the  interest  to  that  date,  and  ex- 
ecuting the  proper  writing.  April  28,  1890,  the  note  for  $7,500,  se- 
cured by  the  first  mortgage,  falling  due  in  7  months  and  10  days  from 
date,  fell  due,  and  was  renewed,  and  a  new  note  given  by  the  railroad 
company,  Blake,  president.  And,  again,  on  May  28,  1890,  the  note 
for  $7,500,  secured  by  the  first  mortgage,  due  in  8  months  and  10  days 
from  date,  was  likewise  renewed,  on  the  payment pf  interest  and  the  ex- 
ecution of  a  new  note.  All  the  renewal  notes  secured  by  both  first  and 
second  mortgage  were  at  maturity  unpaid,  and  were  duly  protested;  the 
last  one  on  the  1st  day  of  December,  1890.  In  March,  1890,  on  account 
of  differences  between  Blake  and  Bailey,  the  said  Frank  M.  Green  threw 
up  and  abandoned  the  construction  contract,  and  notified  the  company 
of  his  inability  to  comply  with  and  carry  out  the  contract;  and,  about 
April  12th,  Bailey  resigned  as  a  director,  vice  president,  and  general 
manager  of  the  defendant  company.  And  in  September  following  the 
following  proceedings  appeared  to  have  been  had: 

"At  a  meeting  of  the  board  of  directors  September  11, 189U,  at  the  ofSoe  of 
the  company,  10  Wall  street,  at  1  p.  u.,  pursuant  to  adjournment, — present: 
II.  A.  Biake,  B.  B.  Symington,  Chas.  M.  Z«b,  Jno.  £.  Jarvis,  Wm.  Sheriff, 
and  Henry  Oamble, — on  motion  of  l-i.  B.  Symington,  seconded  by  Mr.  Henry 
Gamble,  Mr.  Cbas.  M.  Zeh  was  duly  and  unanimously  electetf  president  of 
this  company.  M.  W.  Hayward  offered  his  resignation  as  assistant  secre- 
tary, which,  upon  motion  made  and  carried,  was  duly  accepted." 

At  a  meeting  of  the  board  of  directors  held  at  New  York  on  Novem- 
ber 17,  1890,  at  which  were  present  directors  Zeh,  Symington,  Gum- 
ming, Jarvis,  Gamble,  and  Sheriff,  it  was  resolved  that — 

"  The  purported  records  of  meetings  of  this  board,  contained  on  pages  6.  7,  8, 
and  64  of  the  record  books  be,  and  the  same  are,  hereby  disapproved,  an- 
nulled, and  declared  void  and  of  no  effect." 

The  records  of  the  meetings  thus  rescinded  include  a  part  of  the  pro- 
ceedings of  the  board  of  directors  held  on  May  24,  1889,  in  which  au- 
thority was  given  to  the  president  to  mortgage  the  land  grant,  and  to 
make  a  contract  for  the  construction  and  equipment  of  the  road. 

In  July,  1891,  Kittel  filed  his  bill  for  foreclosure  of  theaforesaid  mort- 
gage. In  addition  to  proper  averments,  setting  forth  the  issuance  of  the 
notes  and  the  granting  of  the  mortgages  and  default,  he  averred  that  one 
William  Clark  claimed  to  have  a  judgment  at  law,  entered  on  default, 
against  the  said  railroad  company,  in  the  sum  of  $432,228.42,  which, 
it  was  averred,  said  Clark  claimed  as  a  lien  on  said  property,  covered 
by  the  mortgage  prior  thereto.  The  prayer  of  the  bill  was  for  an  account  as 
to  the  amount  due  upon  the  promissory  notes  given  by  the  railroad  com- 
pany to  Kittel,  the  foreclosure  of  the  mortgage  given  to  secure  the  said 
notes,  and  the  sale  of  the  property  described  in  the  mortgage;  for  a  de- 
cree against  William  Clark,  postponing  his  alleged  lien  to  that  of  the 
mortgage,  and  an  injunction  restraining  him  from  selling  or  attempting 
to  sell  any  of  the  lands  mentioned  and  described  in  the  mortgage,  in  sat- 
isfaction of  his  ju'lgineul.     The  railroad  company  and  William  Clark 
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appeared,  and  severally  filed  demurrers  to  the  bill,  for  want  of  equity, 
and  beoause,  according  to  the  bill,  the  title  to  the  land  in  which  the 
mortgage  is  sought  to  be  adjudged  is  in  the  United  States,  and  also  be- 
cause the  title  to  the  land  upon  which  the  mortgage  lien  is  sought  to  be 
adjudged  and  enforced  is  in  the  state  of  Florida.  These  demurrers,  after 
hearing,  were  overruled  by  the  court,  and  thereupon  Clark  and  the  rail- 
road company  tiled  separate  answers,  substantially  setting  up  the  same 
facts,  denying  the  indebtedness  to  complainant,  admitting  the  company's 
ownership  to  the  tract  of  land  described  in  the  mortgage,  denying  the 
recording  of  the  mortgage,  setting  forth  the  construction  contract  between 
the  railroad  company  and  Frank  M.  Green, and  averring  that  Green  was 
a  brother-in-law  of  Bailey ;  that,  at  the  time  of  the  execution  of  the  con- 
tract, Bailey  was  a  director  and  vice  president  and  general  manager  of 
the  company, — and,  upon  information  and  belief,  chatting  that  Blake, 
president,  and  Bailey,  vice  president,  were  secretly  and  jointly  inter- 
ested in  the  construction  contract  with  Green,  for  a  division  of  the  inor- 
dinate profits  of  the  same  between  themselves  and  such  other  persons  as 
might  thereafter  become  associated  with  them;  that  all  the  negotiations 
resulting  in  said  contract  were  conducted  by  the  said  Blake  and  Bailey; 
that  the  said  Bailey  was  really  the  contractor,  and  was  known  to  be 
such  by  the  said  Blake;  that  the  agreement  between  Bailey,  Blake,  and 
Green  for  division  of  the  profits  of  the  construction  contract  was  entirely 
unknown  to  the  other  directors  and  officers  of  the  defendant  Company, 
and  remained  unknown  to  them  until  after  a  copy  of  the  agreement 
made  between  the  complainant,  Kittel,  Bailey,  Blake,  and  Green  was 
furnished  to  counsel,  after  the  resignation  of  Blake,  president,  in  No-' 
vember,  1890;  that  there  was  a  fraudulent  and  corrupt  combinatiou  be- 
tween Kittel,  Bailey,  Green,  and  Blake,  to  loan  money  to  the  railroad 
for  the  use  of  the  construction  company,  and  at  the  same  time  to  retain 
possession  of  the  land  grant;  that  in  pursuance  of  such  combination  the 
notes  and  mortgages  and  agreements  were  executed;  that  part  of  the 
$25,000  advanced  by  Kittel  under  the  contract  was  paid  to  Blake,  and 
by  him  paid  to  Bailey  and  Green  in  carrying  out  their  contract  for  con- 
structing the  defendant's  railroad,  and  that  some  of  the  money  was  re- 
ceived by  the  said  complainant,  Kittel,  and  the  said  Bailey,  on  a  claim 
for  brokerage;  that  the  resolutions  alleged  as  having  been  passed  at  tlie 
meeting  of  stockholders,  and  approved  by  a  meeting  of  the  directors, 
authorizing,  the  mortgage  of  the  land  grant,  were  never  passed  or  ap- 
proved by  any  meeting  of  the  directors;  that  the  person  who  signed  the 
said  mortgage  and  agreements  as  assistant  secretary  of  the  company,  and 
attached  the  seal  of  the  company  thereto,  was  not  the  secretary  of  the 
company,  and  had  no  authority  to  act  as  the  secretary;  that  the  said 
notes  and  mortgage  set  forth  in  the  bill  of  complaint  were  without  the 
authority  and  knowledge  of  the  directors,  stockholders,  or  officers  of  the 
defendant  company,  except  Blake,  Kittel,  Bailey,  and  Green,  and  are 
void  and  of  no  efifect. 

The  answers  further  allege  that  in  March,  1890,  the  said  Frank  M. 
Green  abandoned  the  construction  contract,  and  notified  the  company 
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of  his  inability  to  comply  with  and  carry  out  the  same,  and  about  the 
same  time  Bailey  resigned  as  director,  and  afterwards,  in  the  month  of 
September,  Blake  resigned  as  director  and  president,  and  thereupon 
Charles  M.  Zeh  was  chosen  president  of  the  company,  and  that  the  com- 
pany was  greatly  damaged,  and  its  credit  ruined,  by  the  actions  and  do- 
ings of  the  alleged  copartners,  Kittel,  Bailey,  Blake,  and  Green,  in  their 
reckless  conduct  of  the  management  of  the  defendant  company's  inter- 
est, and  the  total  failure  to  construct  the  delenJant's  road,  and  in  the 
pretended  incumbrance  placed  upon  the  defendant  company's  land 
grant,  for  their  own  selfish  uses  and  purposes. 

The  decree  in  the  court  below  was  in  favor  of  the  complainant,  recog- 
nizing and  foreclosing  the  mortgages  sued  on,  finding  the  sum  of  $33,- 
270.86  due,  ordering  the  company  to  pay  within  a  short  day,  and,  in 
failure  thereof,  that  the  mortgaged  property  be  sold ,  after  public  adver- 
tisement, by  a  special  master  of  the  court. 

The  railroad  company,  in  bringing  the  case  to  this  court,  assigns  the 
following  errors:  (1)  The  court  erred  in  overruling  the  demurrer  inter- 
posed to  the  bill  of  complaint  herein  by  the  said  defendant;  (2)  the  court 
erred  in  rendering  a  decree  against  the  above-named  defendant. 

The  demurrer  interposed  by  the  defendant  railroad  company  states  the 
inconsistent  propositions  that  the  legal  title  to  the  lands  mortgaged  is  in 
the  United  States  and  also  in  the  state  of  Florida.  The  counsel  for  the 
company  contends  in  this  court  that  the  bill  shows  the  legal  title  to  the 
lands  sought  to  be  sold  to  be  in  the  United  States,  and  claims  that 
■  what  passed  under  the  grant  of  1850  was  the  legal  title  to  swamp  and 
overflowed  lands ,  and  what  were  and  what  were  not  swamp  and  overflowed 
lands  was  a  question  of  fact,  to  be  hereafter  determined,  when  the  ques- 
tion should  be  raised  in  the  courts,  upon  proofs  submitted;  and  he  fur- 
ther contended  that  the  certificate  of  the  trustees  guarded  the  United 
States  upon  this  point,  and  that  the  company  received  its  certificate 
uf)on  the  express  condition  mentioned,  and  that  the  company,  as  well 
as  the  mort^gee,  are  bound  by  it;  and  that,  in  order  for  the  court  to 
sell  the  lands  under  this  decree,  it  must,  by  some  form  of  proof,  deter- 
mine that  the  land  is  in  fact  swamp  land,  under  the  act  of  1850.  The 
appellee  contends  that  the  legal  title  to  the  land  passed  to  the  state  by 
the  act  of  congress  of  September  28,  1850,  without  any  patent,  citing 
Wright.  V.  Kosebetry,  121  U.  S.  488-503,  7  Sup.  Ct.  Rep.  985;  and  fur- 
ther, as  follows: 

"By  the  act  of  the  legislature  of  Florida,  January  6,  1856,  this  legal  title 
passed  to  the  board  of  trustees,  defendants,  who  have  not  appealed  from  the 
decree;  and  the  trustees  say  in  their  answer  they  will  convey  to  appellant  the 
remainder  of  the  lands  as  soon  as  they  receive  the  patent.  They  could  con- 
vey before.  The  legal  title  passed  by  the  grant  to  every  acre  of  land  that  is 
swamp  and  overflowed  land,  in  point  of  fact.  The  appellant  admits,  by  its 
mortgage,  it  is  all  swamp  and  overHowed  land.  The  trustees  itdmit,  by  their 
answer  and  exhibit  tlieieto,  it  is  swamp  and  overflowed  lands,  and  are  es- 
topped from  and  do  not  seek  to  controvert  it.  If  at  any  future  time  the  gov- 
ernment of  the  United  States  should  contend  that  any  single  piece  of  the  one 
hundred  and  nine  thousand  acres  is  not  swamp  and  overflowed  land,  it  will 
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be  time  enough  to  settle  that  controversy,  whenever  it  arises.  The  defends 
ant  company,  the  appellant  here,  cannot  and  has  not  raised  any  such  question 
in  its  answer.  Apart  from  this,  a  mortgagor  can  never  raise  a  question  of 
title,  and  say  it  had  no  title,  as  against  the  mortgagee.  The  latter  is  entitled 
to  have  the  property  mortgaged  sold  to  pay  his  debt,  and  the  purchaser  will 
get  such  title  as  the  mortgagor  holds. "  - 

In  our  opinion ,  if  the  company  has  not  a  legal  title  to  the  lands  mort- 
gaged, it  had  a  full  equitable  title.  The  language  of  the  mortgages,  iu 
the  granting  part,  is  full  and  complete,  conveying  any  and  all  interest 
of  the  railroad  company  in  the  lands,  and  passed  whatever  title  the  rail- 
road company  had.  It  was  sufficient  to  mortgage  land  held  by  a  full 
equitable  title,  as  well  as  that  held  by  a  legal  title.  Railroad  Co.  v.  Ham- 
t/ftm,  134  U.  S.  296-305, 10  Sup.  Ct.  Rep.  546;  Tru^  Co.  v.  Knedand, 
138  U.  S.  414-419,  11  Sup.  Ct.  Rep.  357.  ! 

Whether  the  decree  appealed  from  was  correctly  rendered  in  favor  of 
the  complainant,  Kittel,  depends  upon  the  undisputed  facts  hereinbe- 
fore recited,  and  upon  several  contested  propositions  of  law  and  fact,, 
which  may  be  stated  and  answered  as  follows:  ' 

1.  Was  M.  W.  Hay  ward  the  assistant  secretary  of  the  company  from 
March  24,  1889,  to  September  11,  1890,  and  as  such  authorized  to  at-' 
tach  the  seal  of  the  company  to  the  mortgages  granted  to  complainant, 
Kittel?  It  appears  jtbat  he  was  employed  about  the  office  of  President 
Blake;  that  he  was  appointed  by  President  Blake  assistant  secretary  and 
assistant  treasurer  about  February  lat,  1.889;  that  up  to  the  time  of  his' 
resignation  he  acted  as  secretary,  though  signing  as  assistant  secretary,  < 
transacting  the  business  of  the  company,  with  the  knowledge  of  moat  ifi 
not  all  of  the  directors,  and  that  in  fact  he  transacted  all  the  business  of 
the  secretary  during  the  time  mentioned.  It  is  not  necessary  to  deter- 
mine whether  he  was  an  assistant  secretary  de  jure,  since  it  clearly  ap- 
pears that  with  the  consent  and  knowledge  of  the  president  and  board 
of  directors,  during  the  time  mentioned,  he  was  de  facto  secretary  of  the 
company. 

2.  Whether  the  board  of  directors  authorized  the  president,  Blake,  to 
borrow  money  for  the  uses  of  the  company,  and  to  mortgage  the  land 
grant  of  the  company  to  secure  the  repayment  of  sums  borrowed.  The 
minutes  of  the  board,  kept  by  Hayward,  as  secretary,  show  a  resolution 
to  that  effect,  passed  at  a  meeting  held  on  the  24th  day  of  May,  1889. 
Other  proceedings  had  that  day,  at  the  reported  meetings  of  the  board 
of  directors,  are  undisputed,  such  as  the  appointment  of  Bailey  as  di- 
rector and  vice  president;  the  authorization  of  the  president  to  make  a 
contract  for  the  construction  and  equipment  of  the  proposed  line  of  the 
road  to  Augusta,  Ga. ;  to  authorize  the  president  to  appoint  a  general 
manager, — the  minutes  of  all  of  which  were  recorded  by  Hayward, 
while  the  stockholders'  meeting  reported  to  have  been  held  the  same  day 
is  disputed.  That  it  was  not  held,  is  not  proved.  The  record  book 
does  not  appear  to  have  been  produced  in  evidence.  The  extracts  given 
from  it  are  not  in  chronological  order,  or  as  in  any  wise  attempting  to 
give  an  insight  into  the  manner  in  which  the  book  was  kept.     Whether 
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the  reeolution  authorizing  the  president  to  mortgage  the  lands  granted 
by  the  state  of  Florida  was  passed,  depends  upon  the  credit  given  the 
testimony  of  Directors  Robert  Gumming,  William  Henrj'  Gamble,  Rob- 
ert B.  Symington,  Charles  M.  Zeh,  and  William  Clark,  which  testimony 
is  negative, — not  recollecting  the  meeting, — rather  than  positive, — recol- 
lecting that  no  such  resolution  was  passed. 

3.  Was  Kittel  a  director  of  the  company?  There  is  no  doubt  he  was 
elected  at  an  informal  meeting,  during  his  absence  in  Europe;  that  he 
was  notified  in  writing  of  the  appointment  very  soon  after  his  return; 
and  that,  about  two  months  thereafter,  he  resigned  as  director.  He 
was  not  the  owner  of  any  stock  in  the  company,  and  was  therefore  ineli- 
gible. He  never  in  any  wise  acted  as  director,  and  his  resignation  was 
given  under  the  advice  of  counsel,  and  in  order  to  clear  the  matter  of 
doubt,  as  to  whether  he  was  or  was  not  a  director. 

4.  Was  Kittel  acting  in  good  faith  in  the  loans  he  made  to  the  com- 
pany? The  evidence  shows  that  he  acted  under  advice  of  experienced 
counsel,  after  a  full  examination  of  the  records  of  the  company  as  to  the 
authority  of  the  president  to  borrow  on  behalf  of  the  company,  and  to 
give  as  security  the  mortgage  on  the  land  grant.  There  is  no  evidence 
whatever  to  show  that  he  doubted  the  legality  or  honesty  of  the  trans- 
action; that  he  suspected  the  president's  authority  to  borrow,  or  his  au- 
thority to  grant  the  mortgage;  or  that,  to  his  knowledge,  the  money  was 
in  any  wise  intended  to  be  used  otherwise  than  directly  for  the  needs 
and  benefits  of  the  company;  pr  that  he  had  any  idea  that  the  money 
he  loaned  was  money  loaned  to  and  for  the  benefit  of  the  construction 
company,  otherwise  than  as  the  construction  company  would  be  aided 
by  funds  in  the  hands  of  the  railroad  company.  The  loan  does  not  ap- 
pear to  have  been  in  any  wise  secret,  for  even  Mr.  William  Clark,  the 
moneyed  man  of  the  concern,  admits  that  he  was  informed  by  Blake  of 
the  loan,  just  after  it  was  made.  The  only  suspicion  with  regard  to  the 
bmui  fides  o{  Kittel  in  the  whole  transaction  arises  from  the  fact  that,  as 
part  of  the  consideration  for  loaning  the  company  money  at  an  extraor- 
dinarily low  rate  of  interest,  considering  the  enterprise  and  the  security 
offered,  Kittel  was  granted,  in  all,  a  three-twentieths  interest  in  the  con- 
struction contract.  In  our  opinion,  this  circumstance  is  of  small  weight. 
The  construction  contract  was  authorized  by  the  board  of  directors. 
They  were  charged  with  notice  that  Bailey,  a  director,  was,  at  the  mak- 
ing of  the  contract,  interested  in  the  same.  President  Blake's  interest, 
even  if  unknown  to  the  board  of  directors,  would  not  render  the  contract 
absolutely  void,  if  otherwise  free  from  fraud  or  undue  advantJige.  This 
contract  had  been  made  for  four  months;  was  apparently  in  process  of 
execution,  with  the  knowledge  of  all  concerned;  and  Kittel's  acceptance 
of  an  interest  therein  falls  far  short  of  showing  that  he  was  making  him- 
self a  party  to  any  contract  or  scheme  to  defraud  or  injure  the  railroad 
company.  The  construction  contract,  on  its  face,  does  not,  as  defend- 
ants Clark  and  the  company  claim,  carry  with  it  marks  of  extortion  or 
fraud  or  bad  faith,  by  reason  of  the  compensation  to  be  given  for  con- 
struction.    In  enterprises  like  the  one  then  in  hand,  which  seem  to  con- 
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dst  of  building  and  equipping  a  railroad  on  the  proceeds  of  land  grants, 
subsidies  from  favored  towns,  and  the  sale  of  securities  on  the  railroad 
to  be  built,  the  second  mortgage  bonds  are  nearly  always  rated  at  a 
nominal  value,  the  stock  is  nominal,  and  only  the  first  mortgage  bonds  are 
valued  at  anything  near  par.  Certainly,  no  experienced  financier  would 
value  116,000  per  mile  first  mortgage  bonds,  $7,000  per  mile  of  second 
mortgage  land-grant  bonds,  and  (20,000  per  mile  of  nominal  stock,  on 
a  line  of  railroad  to  be  built  from  the  city  of  Carrabelle  to  Augusta,  Ga.. 
as  worth  in  cash  anything  more  than  from  sixteen  to  eighteen  thousand 
dollars  per  mile. 

At  the  date  of  contract  the  company  had  succeeded  in  constructing 
11}  miles.  How  this  construction  was  paid  for — whether  by  mortgage 
bonds  or  sales  of  stock — does  not  appear;  but  the  record  does  show  that 
Mr.  William  Clark  has  recovered  a  judgment  against  the  company,  pre- 
sumably for  suras  advanced  for  constructing  that  part  of  the  road  built 
at  the  date  of  the  contract,  for  the  sum  of  $432,228.42,  which  is  at  the 
rate  of  over  $37,500  per  mile. 

5.  As  to  the  laches  of  the  company.  The  evidence  shows  that  the 
money  loaned  b}'  Kittel  was  paid  over  to  the  railroad  company,  and  used 
by  the  officers  of  the  company  for  company  purposes;  that  the  knowl- 
edge of  the  first  loan,  of  $25,000,  was  communicated  to  the  principal 
director,  Clark,  a  few  days  after  the  loan  was  made;  that  in  December, 
1889,  about  three  months  after  its  date,  the  mortgage  was  recorded  in 
the  state  of  Florida,  and  knowledge  of  that  recordation  was  brought  home 
to  the  directors  other  than  Blake  and  Bailey.  Until  the  answer  was 
filed  in  this  case,  JIarch  9,  1891,  there  was  no  repudiation  of  the  loan 
and  mortgage,  no  denial  communicated  to  Kittel,  on  the  part  of  the 
board  of  directors,  of  the  authority  of  the  president  to  execute  the  notes 
and  grant  the,  mortgage.  True  it  is  that  in  November,  1890,  after 
Blake's  resignation  as  president,  the  directors,  by  resolution,  rescinded 
the  minutes  of  the  meeting  of  May  24.  1889,  so  far  as  they  showed  a 
resolution  authorizing  the  president  to  execute  a  mortgage  of  the  Florida 
lands;  but  this  action  was  not  notified  to  Kittel,  nor  followed  by  any 
proceedings  to  nullify  the  mortgage  or  return  the  loan.  In  the  mean 
time  the  company  spent  the  money,  and  recognized  the  validity  of  the 
transaction  by  paying  interest  and  renewing  the  notes,  and  Director  Clark 
obtained,  by  default,  his  large  judgment  against  the  company. 

On  the  whole  case,  it  seems  to  us  that  as  Kittel  loaned  his  money  and 
took  the  mortgages  in  good  faith,  as  the  company  had  the  benefit  of  the 
same,  as  the  directors  and  officers  of  the  company,  by  permitting  Blake, 
president,  to  manage  and  control  the  affairs  of  the  company  without 
oversight  and  scrutiny,  and  by  neglect  of  their  duties  and  responsibili- 
ties enabled  Blake  and  Bailey  to  deceive  Kittel,  if  he  was  deceived,  and 
as  the  directors  and  officers,  after  discovering  the  loan  by  and  mortgage 
to  Kittel,  failed  to  take  prompt  action  of  disaffirmance,  and  otherwise 
were  guilty  of  laches,  the  transactions  had  between  Kittel  and  the  com- 
pany should  be  treated  as  fully  ratified  on  the  part  of  the  company. 

In  IndtanapoUs  Rolling  Mill  v.  Ht.  Louis,  etc.,  Railroad,  120  U.  S.  256, 
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7  Sup.  Ct.  Rep.  542,  it  was  held  that  where  a  board  of  directors,  when 
notified  of  what  had  been  done  by  their  agents,  did  not  disaffirm  their 
action  within  six  months,  tlie  disaffirmance  came  too  late.  This  doc- 
trine was  affirmed  in  Pennsylvania  Ry.  Co.  v.  Keokuk  &  H.  Bridge  Co,, 
131  U.  S.  371-381,  9  Sup.  Ct.  Rep.  770,  as  follows: 

"When  the  president  of  a  corporation  executes  in  its  behalf,  and  within  the 
scope  of  its  cliarter,  a  contract  which  requires  tlie  concurrence  of  tlie  board  of 
directors,  and  the  board.  Iinowing  that  he  has  done  so,  does  not  dissent  within 
a  reasonable  time,  it  will  be  presumed  to  have  ratified  bis  acts." 

And  the  same  doctrine  was  again  affirmed  in  ConslnuAion  Co.  v.  /te- 
gerald,  137  U.  S.  109,  11  Sup.  Ct.  Rep.  36. 

The  decree  appealed  from  should  be  affirmed;  and  it  is  so  ordered. 


CiTT  OP  New  Orlbans  v.  Peakb. 

(Circuit  Cottrt  of  Appealt,  Fifth  Circuit.    June  23, 1899.) 
No.  46. 

1.  Apprilabi.e  DErRFE— Pivalitt— Cospirmation  of  Sale. 

a  creflltor  of  the  drainage  fund  held  In  trust  by  the  city  of  New  Orleans 
caused  a  receiver  of  the  fund  to  be  appointed,  to  whom,  by  order  of  court,  a 
regular  notarial  transfer  of  Its  assets  was  made.  Thereafter  the  receiver  sold 
the  property,  and  the  court  conftrmed  the  sale.  Held,  that  the  decree  of  con- 
firmation was  a  final  decree,  from  which  an  appeal  would  lie  to  the  circuit 
court  of  appeals,  since  It  Anally  disposed  of  the  possession  and  ownership  of  U)» 
property, 
3.  Appeal — Parties. 

It  appearini7  from  the  record  that  the  citr  was  the  main  defendant  In  the  court 
below,  and  that  it  claimed  to  be  a  large  creditor  of  the  fund,  and  entitled  to  pref- 
erence over  other  creditors,  it  had  an  interest  entitling  it  to  appeal  from  the  de- 
cree, notwithstanding  that  its  title  to  the  property  was  divested  by  the  notarial 
transfer. 

3.  JcsiciAL  Sale — ^Validitt— Variance  betwecx  Oboek  asd  Advbrtisbuexts. 

The  order  of  sale  directed  tU6  delivery  to  the  purchasers  of  good  and  valid  titles 
free  from  all  liens,  mortgages,  br  incumbrances.  In  the  advertisements  of  the  sale 
the  words  "and  taxes"  were  added.  Held  that,  in  the  absence  of  objection  by  the 
purchaser,  this  variance  was  immaterial,  especially  as  it  appears  to  be  the  duty  of 
the  receiver,  under  Rev.  St.  La.  §  3147,  to  either  sell  property  free  of  taxes,  or  see 
that  the  taxes  are  paid  before  passing  title. 

4.  Same — Sale  in  Blocks — Streets. 

The  fact  that  the  property  was  advertised  and  sold  in  blocks  intersected  by  pub- 
lic streets  does  not  show  that  the  court  either  ordered  or  approved  a  sale  of  the  fee 
in  the  streets,  when  it  appears  that  the  sale  was  in  the  same  lots  or  blocks  existing 
when  the  city  acquired  title,  and  when  the  property  was  transferred  to  the  receiver 
by  the  notarial  act,  and  that  a  large  plat,  showing  the  position  of  the  streets,  was 
exhibited  at  the  sale,  thus  charging  the  purchasers  with  notice  of  their  location, 

5.  Same — Subdivision. 

It  was  not  unlawful  to  sell  the  property  in  such  blocks,  when  it  at>pears  that  to 
survey  and  subdivide  it  would  be  very  expensive,  and  without  substantial  bisnefit. 

Appeal  from  the  United  States  Circuit  Court  for  the  Eastern  Dbtrict 
of  Louisiana. 

In  Equity.  Bill  by  James  W.  Peake,  a  judgment  creditor  of  the 
drainage  fund  of  New  Orleans,  in  his  own  behalf,  as  well  as  in  behalf 
of  other  parties  similarly  situated,  against  the  city,  as  trustee  of  the 
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Aind,  to  dose  and  liquidate  the  trust.  A  receiver  was  appointed  to 
sell  the  property  belonging  to  the  fund,  and  the  court  below  confirmed 
the  sales  made  by  him.     The  city  appeals.     AflRrmed. 

For  decisions  in  prior  litigation  between  the  same  parties,  see  38  Fed. 
Rep.  779,  and  11  Sup.  Ct.  Rep.  541. 

JS.  A.  &SuUivan  and  Henry  Renshaw,  for  appellant. 

Richard  De  Gray  and  Chas.  Louque,  for  appellee. 

Before  Pardee  and  McCormick,  Circuit  Judges,  and  Locxe,  District 
Judge. 

Pardee,  Circuit  Judge.  The  appellee,  a  large  judgment  creditor  of 
the  drainage  fund  held  in  trust  by  the  city  of  New  Orleans,  filed  his 
bill  in  the  circuit  court  to  close  and  liquidate  the  trust.  After  pro- 
ceedings had  thereon,  a  receiver  was  appointed,  who  caused  an  inven- 
tory of  the  property  and  assets  of  the  fund  to  be  made,  and  filed  in  the 
record.  The  court  afterwards  compelled  the  city"  of  New  Orleans  to 
make  a  regular  notarial  transfer  of  these  assets  to  the  receiver.  There- 
after the  receiver  applied  to  the  court  as  follows: 

"The  petition  of  J.  W.  Gurley,  receiver,  in  the  case  of  James  W.  Peake  v. 
The  City  qf  New  Orleatis,  No.  12,008,  with  respect  shows:  '  Tliat  an  act  of 
transfer  and  assignment,  executed  in  conformity  to  tiie  orders  of  this  honor- 
able court,  of  dates  13th  June,  1891.  and  December  5,  1891,  and  December 
31,  1891,  by  the  defendant,  the  city  of  New  Orleans,  of  the  property  involved 
in  this  cause,  is  now  on  file,  together  with  an  inventory  of  the  property 
transferred,  made  by  Jos.  D.  Taylor,  notary  public;  that  it  is  necessary,  in 
the  interest  of  all  parties,  that  said  property  lie  sold,  and  the  proceeds  thereof 
be  brought  into  court  to  abide  its  further  order;  wherefore  he  prays  for  an 
order  directing  him  to  sell  the  said  property  at  public  auction,  after  due  ad- 
vertisement, for  cash,  and  authorizing  and  empowering  him  to  execute  and 
deliver  to  the  purchasers  thereof  good  and  sulHcient  titles,  free  from  all  liens, 
mortgages,  and  incumbrances,  at  the  expense  of  such  purchasers,  if  any.'  " 

And  thereupon  the  following  order  was  granted: 

"Let  the  receiver  sell  the  property  contained  in  the  said  inventory,  as 
prayed  for,  after  advertisement  in  two  newspapers,  published  in  the  city  of 
New  Orleans,  viz.,  one  publislied  in  the  English  and  one  in  the  French,  for 
the  term  required  by  law  for  judicial  sales  of  real  estate  at  public  auction,  to 
the  highest  bidder  for  cash;  and  let  the  receiver  be  authorized  and  empowered 
to  execute  and  deliver  to  the  purchasers  good  and  valid  titles,  free  from  all 
Hens,  mortgiiges,  or  incumbrances,  if  any  there  are. 

[Signed]  •'Edward  C.  Billings,  Judge." 

In  accordance  with  the  order  thus  obtained,  the  receiver  advertised 
for  sale  and  made  sale  of  a  lai^e  portion  of  the  lands  embraced  in  the 
inventory.  After  the  sale  the  receiver  made  full  report,  showing,  among 
other  things,  what  he  had  sold,  and  the  prices  received  for  the  differ- 
ent lots.  The  aggregate  recei|>ts  ibr  all  the  lots  sold  were  83,380. 
Upon  this  report  the  court  onlered  tliat  the  same  be  filed,  and  noted 
of  record;  and,  further,  that,  if  no  opposition  to  the  confirmation  of 
said  report  of  sales  be  made  within  eight  days  from  the  filing  of  said 
report,  the  same  be  and  stand  confirmed,  and  that  the  receiver  proceed  to 
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give  title  to  the  purchasers.  Thereupon  the  city  of  New  Orleans  filed  an 
opposition  to  the  report  of  the  receiver,  setting  forth  th^  grounds  of 
objection  at  length.  After  hearing  exndence  the  court  confirmed  the 
sale,  except  as  to  one  square  of  ground,  on  which  the  Dublin  street 
draining  machine  is  located.     From  this  decree  the  city  appealed. 

In  this  court  the  motion  is  made  to  dismiss  the  appeal,  on  the 
grounds: 

"(1)  That  the  judgment  appealed  from  is  not  a  final  judgment  under  sec- 
tion 6  of  the  laws  of  congress  establishing  the  circuit  courts  of  appeal,  ap- 
proved March  3,  1891.  That  no  appeal  lies  to  this  court,  except  from  a  final 
judgment.  (2)  That  the  city  of  Kew  Orleans  shows  no  interest  to  appeal, 
inasmuch  as  she  divested  herself  of  all  interest  in  the  property  sold  by  the  act 
of  transfer  executed  by  her  before  J.  D,  Taylor,  notary  public,  on  the  lltb  of 
February,  1892." 

This  motion  to  dismiss  is  not  well  taken.  The  decree  appealed  from 
finally  disposes  of  the  possession  and  ownership  of  property.  Forgay 
V.  Conrad,  6  How.  201;  Ex  parte  Norton ,  108  U.  S.  237,  2  Sup.  Ct.  Rep. 
490.  The  record  shows  that  the  city  of  New  Orleans  is  not  only  the 
main  defendant  in  the  suit  below,  but  that  she  claims  to  be  a  creditor 
of  the  drainage  fund  to  a  large  amount,  and  entitled  to  be  paid  by 
preference  over  other  creditors;  thus  showing  a  direct  interest  in  the 
lunds  to  be  obtained  by  the  sale  of  the  property  in  question. 

The  following  is  the  assignment  of  errors: 

"(1)  That,  there  being  a  variance  between  the  order  of  sale  and  the  adver> 
tisement  herein,  in  this:  that  the  order  of  sale  directed  the  delivery  to  the 
purchasers  of  good  and  valid  titles,  free  from  all  liens,  mortgages,  or  incum- 
brances, whereas  the  advertisement  reads,  'free  of  all  liens,  mortgages,  in- 
cumbranree,  and  taxes,' — the  coqrt  erred  in  holding,  as  it  did,  that  the  said 
variance  could  be  cured  by  the  assumption  by  the  purchasers  of  such  taxes  as 
might  be  due.  (2)  Thait  the  court  erred  in  holding,  as  it  did,  that  the  adver- 
tisement under  which  the  receiver  proceeded  to  sell  was  legal,  adequate,  and 
sutScient  to  furnish  the  basis  of  acts  translative  of  property ;  and  that  the 
court  erred  especially  in  confirming,  as  it  did,  sales  of  property  which,  ac- 
cording to  said  advertisement,  include  the  public  streets  of  the  city  of  New 
Orleans,  said  streets  being  inalienable.  (3)  That  the  court  erred  in  not  hold- 
ing as  unlawful  the  including  of  many  pieces  of  property  under  a  single 
head,  as  forming  one  block,  and  in  not  holding  to  be  unlawful  the  offering 
for  sale  and  adjudication  herein  of  the  aggregated  pieces  of  property  in  block. 
(4)  That  the  court  erred  in  overruling  the  objections  made  by  the  city  of  Xew 
Orleans  to  the  receiver's  report,  and  to  the  confirmation  of  the  alleged  sales, 
in  said  report  mentioned,  and  that,  according  to  the  evidence  and  the  law  ap- 
plicable thereto,  there  should  have  been  a  decree  in  favor  of  opponent,  the  city 
of  New  Orleans,  maintaining  its  opposition  in  all  and  singular  the  parts 
thereof,  with  costs. " 

1.  The  variance  suggested  between  the  order  of  sale  and  the  adver- 
tisement as  made  does  not  prejudice  the  appellant.  Besides,  it  appears 
to  be  the  duty  of  the  receiver,  under  the  state  law,  (Rev.  St.  La.  §  3147,) 
to  either  sell  property  free  from  taxes,  or  to  see  that  the  taxes  are  paid 
before  piassing  title.  Selling  the  property  free  from  taxes  tended  to  en- 
hance the  selling  price.  As  the  purchaser  seems  to  be  satisfied,  there 
is  no  ground  for  contest. 
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:  2.  The  examination  of  the  record  shows  that  the  receiver  advertised 
and  Bold  the  property  in  lots  according  to  the  inventory  which  he  had 
filed  in  court,  and  according  to  the  act  of  transfer  of  the  city  of  New 
Orleans  to  the  receiver.  In  addition  to  this,  it  appears  that  the  receiver 
was  authorized  by  the  court  to  employ,  and  did  employ,  a  surveyor, 
who  made  a  large  plan,  which  was  exhibited  at  the  sale.  The  pur- 
chasers were  thus  fully  charged  with  notice  with  regard  to  the  public 
streets  which  intersected  and  subdivided  some  of  the  tracts  of  land 
sold;  and,  as  said  above,  the  purctiasers,  with  full  notice,  seem  to  be 
satisfied.  The  contention  that  by  the  sale  of  the  property  under  the  ad- 
vertisement the  court  either  ordered  or  approved  the  sale  of  the  public 
streets  is  not  tenable. 

3.  As  stated  above,  the  sale  of  the  property  was  made  in  the  same  lot 
or  blocks  as  it  was  acquired  by  the  city  of  New  Orleans,  the  trustee  of  the 
drainage  fund,  and  as  transferred  by  the  city  to  the  receiver.  The  rec- 
ord shows  that  to  have  it  surveyed  and  subdivided  in  smaller  lots  would 
be  very  expensive,  and  without  substantial  pecuniary  result. 

4.  This  is  a  general  assignment  that  the  court  erred,  the  particular 
grounds  being  covered  by  the  first  three  assignments.  The  opposition 
of  the  city  of  New  Orleans  to  the  confirmation  of  the  sales  made  by  the 
receiver  is  not  accompanied  with  any  averment  that  the  property  has 
been  sold  at  an  inferior  price,  or  that  a  resale  would  furnish  an  advanced 
price,  while  the  weight  of  the  evidence  is  to  the  effect  that  the  property 
brought  fair  prices,  considering  its  character  and  location,  and  that  a  re- 
advertisement  and  sale  would  cost  more  than  any  possible  increase  of 
price  that  could  be  obtained.  We  conclude  that  there  is  no  error  in  the 
decree  appealed  from  prejudicial  to  the  appellant,  and  the  same  is  af- 
firmed. 


Florida  Land  &  Imp.  Co.  r.  Merrill  a  at. 

(CircuU  Court  V  Appeals,  Fifth  C'ircuU.    June  2i,  1893.) 

170.48. 

1.  Sale— Rescission— Fracdulest  Rephesentations. 

A  large  tract  of  land  was  sold  at  an  agreed  price,  a  certain  portion  to  be  paid  In 
cash  and  balance  to  be  secured  by  mortgage.  Subsequently  the  seller  was  induced, 
by  false  representations  in  regard  to  the  solvency  of  a  bank,  to  accept  stock  in  it 
,  as  part  payment  of  the  balance  of  the  purchase  price.  The  purchaser,  who  wAs 
president  of  the  bank,  organized  a  joint-stock  company,  and  conveyed  the  land  to 
it,  taking  mortgage  bondB  in  payment,  which  were  delivered  to  the  bank  in  con- 
sideration of  prior  indebtedness  to  it.  The  bank  and  the  intermediate  parties 
knew  of  the  fraudulent  transaction.  The  bank  soon  after  was  declared  insolvent, 
and  a  receiver  appointed.  Held  that,  since  the  bank  was  the  real  vendor  of  the 
stock,  the  seller  was  entitled  to  a  complete  rescission  of  the  fraudulent  sale. 

S.  Same— Sale  op  Bank  Stock— Kiahts  .of  Ckbditors. 

When  bank  stock  is  fraudulently  sold,  and  the  proceeds  are  turned  over  to  the 
bank,  and  a  receiver  Is  subsequently  appointed,  no  creditor  of  the  bank  can  be  said 
to  hav6  any  such  interest  in  the  proceeds  as  would  prevent  restitution  and  a  ra<' 
scission  of  the  sale;  and  such  appointment  of  a  receiver  does  not  in  itself  show  that 
there  are  creditors  of  the  bank  who  hud  piior  equities. 
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8.  Sams.  ^         ..  .      . 

A  decision  rescinding  the  sale,  so  as  to  restore  to  the  purchaser  the  proceods  of 
the  stock  fraudulently  sold,  does  no*  necessarily  invol'-  i  a  decision  that  the  pur- 
chaser Is  not  liable  to  an  assessment  on  the  stock,  if  necessary  to  pay  debts. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Florida. 

In  Equity.  Bill  by  the  Florida  Land  &  Improvement  Company 
against  T.  B.  Merrill,  as  receiver  of  the  First  National  Bank  of  Palatka, 
W.  J.  Winegar,  and  the  Florida  Land  &  Lumber  Company,  for  the  re- 
scission of  a  fraudulent  sale  of  b^k  stock.  Bill  dismissed  on  demurrer. 
Complainant  appeals.    Reversed. 

H.  BigbeCy  for  appellant. 

J.  N.  Stripling,  for  appellees. 

Before  Pabdee  and  McCormick,  Circuit  Judges,  and  Locke,  District 
Judge. 

Pardee,  Circuit  Judge.  This  is  an  appeal  from  a  decree  dismissing 
the  complainant's  bill.  The  facts  stated  in  the  bilJ  and  exhibits  thereto, 
and  admitted  by  demurrer,  briefly  stated,  are  as  follows:  Appellant 
was  the  owner  of  about  104,819  acres  of  land  in  the  county  of  Volusia, 
state  of  Florida,  and  at  or  about  December  29,  1890,  W.  J.  Win^ar, 
one  of  the  appellees,  purchased  said  lands,  paying  at  the  time  of  pur- 
chase all  the  price  except  $21,409.56,  to  secure  which  said  Win^ar 
was,  according  to  the  contract,  to  execute  to  appellant  his  promissory 
note  secured  by  mortgage  on  said  lands.  Shortly  after  the  contract  of 
sale  Winegar  proposed  to  appellant  to  pay  part  of  said  balance  of  pur- 
chase money  in  the  stock  of  the  First  National  Bank  of  Palatka,  Florida, 
of  which  said  bank  said  Winegar  was  at  that  time  and  has  ever  since 
been  president.  Appellant,  not  being  acquainted  with  the  condition  of 
said  bank,  requested  Winegar  as  president  to  make  a  statement  of  its 
condition.  The  officers  of  the  appellant  compan}',  the  Florida  Land  & 
Improvement  Company,  resided  in  the  city  of  Philadelphia,  and  had 
no  means  of  knowing  the  condition  of  said  bank  except  from  the  state- 
ments made  by  said  Winegar.  In  reply  Winegar  wrote  a  letter,  (Ex- 
hibit B  of  the  amended  bill  of  complaint,)  saying  the  paid-up  capital 
of  the  bank  was  $150,000,  with  a  present  surplus  of  $23,600,  and  de- 
posits to  the  amount  of  $250,000;  and  further  saying  that  thfe  dividends 
during  tlie  year  1890  were  7  per  cent.,  and  that  it  was  expected  that 
the  next  dividend  would  be  at  the  rate  of  5  per  cent,  for  the  half  year, 
in  order  to  bring  up  the  average  to  8  per  cent,  for  last  year,  and  that 
the  present  value  of  the  stock  was  about  from  $116  to  $120.  These 
statements  were  false,  and  Winegar  knew  at  the  time  of  making  them 
that  they  were  fialse,  and  said  bank  was  at  that  time  utterly  and  hope- 
lessly insolvent.  Appellant,  relying  upon  the  statement  of  the  said 
Winegar,  president  of  said  bank,  accepted  100  shares  of  stock  at  $115 
per  share,  and  took  a  mortgage  for  the  balance  of  the  purchase  money, 
$9,909.56,  on  the  lands  mentioned.  This  mortgage  has  been  paid  and 
satisfied.     At  or  about  the  time  of  accepting  the  stock  of  said  bank,  ap- 
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pellant  executed  and  delivered  to  said  Winegar  a  good  and  safficient 
deed  of  conveyance  of  the  lands  mentioned. 

Winegar,  soon  after  these  lands  were  conveyed  to  him,  organized  the 
defendant  company,  the  Florida  Land  &  Lumber  Company,' of  which 
company  he  became  and  still  is  the  president.  To  this  company  Wine- 
gar conveyed  the  lands  mentioned,  and  the  Florida  Land  &  Lumber 
Company  then  issued  a  series  of  bonds,  to  the  amount  of  about  $108, • 
400,  par  value,  secured  by  a  mortgage  or  deed  of  trust  on  said  lands, 
said  mortgage  or  deed  of  trust  being  given  to  the  Manhattan  Trust 
Company  as  trustee  for  the  bondholders.  The  Manhattan  Trust  Com- 
pany, though  made  defendant,  has  never  been  served  with  process,  or 
otherwise  brought  into  court.  These  bonds  were  given  to  Winegar  in 
payment  for  the  lands,  and  also  a  large  quantity  of  capital  stock  of 
said  defendant  company  was  given  to  him.  AH,  or  nearly  all,  of  the 
bonds  and  stock  mentioned  were  delivered  to  the  First  National  Bank 
of  Palatka,  in  consideration  only  of  past  indebtedness  of  the  said 
Winegar  to  the  said  bank,  and  no  new  consideration  was  paid  by  said 
bank  for  said  bonds;  and  the  bill  charges  said  bank  with  full  notice 
of  the  fraud  practiced  on  appellant  by  said  Winegar  in  imposing  said 
worthless  stock  upon  it;  and  also  charges  the  receiver  and  all  creditors 
and  stockholders  of  the  bank  with  full  notice  of  said  fraud.  The 
Florida  Land  &  Lumber  Company,  to  whom  said  Winegar  conveyed 
these  lands,  is  also  charged  with  full  notice  of  said  fraud  through  its 
president,  Winegar.  The  bill  further  charges  that  the  said  shares  of 
stock  of  the  First  National  Bank  of  Palatka  sold  to  Winegar  by  appel- 
lant were,  at  the  time  they  were  sold  and  delivered,  the  property  of  the 
bank;  and  that  the  said  Winegar  delivered  the  same  for  the  benefit  of 
the  bank,  and  in  order  to  obtain  an  appearance  of  assets  for  the  said 
bank  which,  as  before  said,  was  totally  insolvent. 

The  First  National  Bank  of  Palatka  was  declared  insolvent  on  July 
17, 1891,  about  six  months  after  the  making  of  the  statement  contained 
in  Exhibit  B,  and  the  defendant  T.  B.  Merrill  was  appointed  receiver 

of  the  same  on  the day  of  August,  1891.     The  receiver  has  in 

his  possession  the  bonds  and  stock  above  referred  to,  aild  claims  to  be 
entitled  to  payment  of  said  bonds  before  appellant  is  satisfied  for  the 
balance  of  the  purchase  price  of  said  lands.  The  bill  shows  that  the  of- 
ficers of  the  appellant  company  were  not  informed  and  knew  nothing  of 
the  condition  of  the  said  bank  until  within  a  very  short  time  before  the 
filing  of  its  bill  of  complaint.  Appellant  claims,  on  the  state  of  facts 
set  forth  in  the  bill,  to  be  entitled  in  equity  to  a  vendor's  lien  on  the 
lands  conveyed  to  Winegar,  superior  to  the  claims  of  holders  of  bonds 
issued  by  the  Florida  Land  &  Lumber  Company,  for  the  balance  of  said 
purchase  money  due  for  said  lands,  and,  as  incidental  to  this  relief,  it 
asks  that  Merrill,  as  receiver  of  the  bank,  be  restrained  from  selling,  or 
in  any  wise  disposing  of,  said  bonds.  Appellant  further  asks  that  said 
receiver  be  enjoined  from  levying  or  collecting  any  assessment  on  said 
bank  stock,  aa  against  appeUant.  Alternative  relief  is  also  prayed  in 
the  bill,  if  for  any  reason  the  particular  relief  as  mentioned  should  not 
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be  proper.  Defendants  T.  B.  Merrill,  as  receiver,  etc.,  the  First  Na- 
tional Bank  of  Palatka,  and  W.  J.  U'inegar  demurred  to  the  bill  on  the 
general  ground  that  there  was  no  equity  in  it,  and,  on  hearing,  this  de- 
murrer irt'^is  sustained,  and  a  decree  dismissing  the  bill  was  entered. 

On  the  facts  as  stated,  all  admitted  by  the  demurrer,  the  appellant 
has  been  defrauded  of  a  property  right,  and  is  entitled  to  relief,  unless, 
in  the  mean  time,  the  rights  of  innocent  third  parties  have  intervened. 
The  learned  judge  presiding  in  the  circuit  court  gave  no  reasons  in  writ- 
ing for  his  decision,  and  we  are  left  to  infer  what  they  may  have  been. 
It  is  suggested  in  the  briefs  that  the  court  held  that,  by  the  declaration 
of  insolvency  of  the  bank  and  the  appointment  of  a  receiver,  the  rights 
of  innocent  third  parties,  to  wit,  creditors  of  the  bank,  have  intervened; 
and  that  as  the  receiver  represents  the  creditors  of  the  bank  as  well  as 
the  bank,  although  it  did  not  appear  that  there  were  any  creditors  of 
the  bank  who  had  given  credit  to  it  on  the  faith  of  the  bonds  issued  on 
the  lands  in  controversy,  yet  the  court  would  infer  from  the  fact  that 
the  receiver  bad  been  appointed  that  there  were  creditors  of  the  bank 
who  were  prior  in  equity  to  the  appellant.  As  it  is  admitted  tliat  the 
bank  stock,  when  fraudulently  sold  and  delivered  to  the  appellant,  was 
the  property  of  the  bank,  and  that  the  proceeds  of  the  fraudulent  sale 
were  at  once  turned  over  to  the  bank,  and  are  now  held  by  the  receiver 
as  the  property  of  the  bank,  we  do  not  understand  how  it  can  be  that 
any  creditor  of  the  bank  can  have  such  an  interest  as  would  prevent  res- 
titution. The  receiver  representing  creditors  has  only  the  rights  of 
property  possessed  by  the  bank.  It  does  not  appear,  nor  it  is  to  be  in- 
ferred, that  the  receiver  or  the  creditors  of  the  bank  have  parted  with 
anything  of  value  upon  the  faith  of  the  bonds  fraudulently  held  by  the 
bank,  and  to  allow  the  receiver,  on  the  theory  that  there  may  be  some 
bona  fide  creditor  of  the  bank,  to  retain  the  proceeds  of  the  fraudulent 
sale,  would  be  to  give  the  creditors  of  the  bank  the  fruits  of  a  gross  fraud, 
which,  by  taking  and  holding,  would  make  them  particept  crimimg.  1 
Story,  Eq.  Jur.  193o;  Kerr,  Fraud  &  M.  233. 

Counseil  for  appellees  contends  in  this  court  "that  the  capital  stock  of 
an  incorporated  company  is  a  fund  set  apart  for  the  payment  of  its 
debts;"  citing  Sanger  v.  Upton,  91  U.  S.  66.     And  he  says  further: 

"Under  this  principle  the  interests  of  the  insolvent  bank  and  its  stockhold- 
ers are  secondary  and  contingent.  They  have  no  interest  until  the  last  ob- 
ligation of  the  bank  to  its  creditors  shall  have  been  fully  discharged.  After 
tlie  payment  of  all  debts  they  are  entitled  to  the  residuum.  The  creditors  are 
interested  parties,  and  under  the  circumstances  the  bill  should  allege  that 
they  had  notice  of  the  alleged  fraud,  and  that  the  credit  was  not  extended 
upon  the  faith  of  the  bonds  in  question,  nor  upon  the  faith  of  appellant  being 
a  stockholder.  Fraudulent  misrepresentations  of  the  officers  of  a  bank  made 
to  stocliholders  at  the  time  of  purchase  constitute  no  defense  after  its  insol- 
vency, and  the  appointment  of  a  receiver. " 

Citing  Benj.  Sales,  par.  709;  Kerr,  Fraud  &  M.  pp.  48,  49;  OgHxi* 
v.  huwrance  Co.,  22  How.  380;  Upton  v.  Trihilcock,  91  U.  S.  45;  Farrar 
V.  Walker,  3  Dill.  506,  and  note;  Upt(m  v.  Engldiart,  Id.,  496;  Lhiffidd 
y.  Bamum,  (3lich.)  31  N.  W.  Rep.  310;  J/wre  v.  Jo>i£a,  3  Woods,  53. 
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In  our  opinion  these  arguments,  and  authorities  do  not  apply  in  this 
case.  This  is  not  a  case  of  subscription  to  the  capital  stock  of  an  incor- 
porated company,  nor  a  case  of  transfer  of  stock  by  an  ordinary  stock- 
holder, but  it  is  a  case  where  the  bank  as  an  actor  made  a  fraudulent 
sale  of  its  own  stock,  and  now  by  its  receiver  holds  the  proceeds  thus 
acquired.  In  other  words,  the  receiver  of  the  bank  holds  property  that 
does  not  belong  to  the  bank,  to  whidi  neither  he  as  receiver  nor  the 
creditors  of  the  bank  are  entitled  in  equity  and  good  conscience. 

Further  than  this,  on  counsel's  theory  of  the  bill  that  the  stock  sold 
was  Winegar's,  and  not  the  bank's,  it  is  to  be  noticed  that  the  scope  of 
the  bill  covers  two  distinct  subjects  for  equitable  relief, — the  one  being 
to  reeiore  the  appellant  to  the  equitable  right  of  which  it  has  been  di- 
vested, the  other  to  protection  from  assessments  and  charges  as  a  stock- 
holder in  the  First  National  Bank  of  Palatka;  appellant  may  be  entitled 
to  the  one  and  not  to  the  other.  To  withhold  from  the  demands  of  the 
creditors  of  the  bank  property  fraudulently  acquired  by  the  bank  does 
not  necessarily  require  a  denial  of  an  assessment  on  the  stock  of  the  bank , 
if  necessary  to  pay  debts.  And  in  this  view  of  the  case  we  are  clearly 
of  the  opinion  that  appellant  is  entitled  to  a  rescission  of  the  sale  of  stock 
in  question,  as  against  Winegar,  the  Florida  Land  &  Improvement  Com- 
pany, and  the  First  National  Bank  of  Palatka;  and  also  as  against  the 
receiver  of  the  bank,  at  least  so  far  as  to  restore  to  appellant  the  vendor's 
lien  upon  th«  lands  described  in  the  bill  for  the  amount  of  the  purchase 
price  still  unpaid,  leaving  the  receiver  to  collect  assessments  on  stock 
from  such  stockholders  as  under  the  law  may  be  liable.  Considering, 
however,  as  we  do,  that  the  bill  charges  and  the  demurrer  admits  that 
the  bank  was  the  real  vendor  of  the  stock,  we  think  that  in  equity  the 
appellant  is  entitled  to  have  a  complete  rescission  of  the  fraudulent 
transaction  complained  of.  The  decree  sustaining  the  demurrer  and 
dismissing  the  bill  should  be  reversed ;  and  it  is  so  ordered. 


United  States  v.  Culver  et  al. 
{Circuit  CovH,  W.  D.  Arkanms.    June  89,  tS99.) 

1.  PrBMO  Lands— Cancellatiov  op  Patent— Miseral  La:«ds. 

Section  8318  of  the  Revised  Statutes  of  the  United  States  provides  "that  In  all 
cases  lands  valuable  for  minerals  shall  be  reserved  from  sale,  except  as  otherwise 
expressly  directed  by  law. "    In  such  ca.se,  the  title  of  the  lands  in  defendants 
could  not  b«  held  valid  because  acquired  against  the  law. 
a.  Same— PBArD. 

If  the  lands  are  valuable  for  mineral,  and  they  were  purchased  by  defendants 
as  agricultural  lands,  with  the  knowledge  thut  they  were  mineral  lands,  the  pat- 
ent Issued  by  the  government  would  convey  no  title,  because  issued  unadvisedly, 
or  by  mistake  of  an  officer  of  the  government  while  acting  ministerially.  In  such 
a  case,  the  parties  purchasing  the  land  are  guilty  of  a  fraud,  and  upon  tjiat  ground 
a  court  of  equity  will  pronounce  the  patent  void. 
V.62F.no.l — 6 
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3.  8Ajf»— PUBCHAO  IS  Good  Faith. 

AHtaougta  there  may  be  no  fraudulent  concealment  by  purchasers  of  the  pabiic 
land  at  cash  entry,  yet  if,  under  the  law,  the  lands  were  reserved  from  sale.  It  is 
the  well-settled  rule  that  purchasers  obtain  no  title  by  their  purchase;  the  sale  Is 
absolutely  void. 

(Syllabus  bu  the  Court.) 

In  Equity,. 

Statement  by  Parker,  District  Judge: 

This  is  a  suit  brought  by  the  United  States  for  the  purpose  of  procur- 
ing the  cancellation  of  two  certain  patents  issued  by  the  government  to 
the  defendants  to  certain  lands  named  in  the  complaint.  The  complaint 
alleges  that  the  lands  are  mineral,  and  were  known  to  defendants  to  be 
such  at  the  time  they  were  purchased,  and  that  the  defendants  made 
the  government  officers  at  the  time  of  the  purchase  certain  false  and 
fraudulent  statements  relating  thereto.  The  lands  were  purchased  by 
<lefendant  Culver  under  the  proclamation  of  President  Hayes,  dated  Oc- 
tober 8,  1877,  offering  them,  together  with  a  large  quantity  of  other 
lands,  for  sale>  and  were  purchased  by  defendant  Culver  at  the  Camden 
land  office,  at  private  sale,  about  July  7,  1878.  They  were  purchased 
ns  agricultural  lands.  Patents  were  issued  on  tbe9tb  day  of  July,  1878, 
and  on  February  12, 1881,  to  Culver,  and  on  May  11, 1881,  Culver,  by 
deed,  conveyed  the  lands  to  his  codefeudant,  Julian  S.  Rumsey,  for  a 
nominal  consideration.  That  Ramsey  was  not  an  innocent  purchaser 
from  Culver,  but  that  Culver  was  simply  acting  either  as  partner  or 
agent  of  Rumsey,  and  that  they  both  had  full  knowledge  of  the  mineral 
x;haracter  of  the  lands  in  question. 

W.  H.  H.  Clayton,  U.  S.  Dist.  Atty. 

Sandds  &  Hill,  for  defendants. 

Parker,  District  Judge,  {nfier  staling  Vu  facts.)  I  am  satisfied  the  ev- 
idence shows  that  the  lands  describedin  the  complaint  are  lands  valua- 
ble for  mineral.  That  they  are  mineral  lands,  and  that  Charles  E.  Cul- 
ver, the  party  who  actually  bought  them  by  private  cash  efttry,  knew 
their  mineral  character  at  the  time  he  bought  them,  and  that  Julian  8. 
Rumsey,  the  ancestor  of  the  other  defendants,  knew  of  their  mineral 
character  at  the  time  Culver  conveyed  them  to  him.  In  fact,  while  tlie 
lands  were  entered  in  the  name  of  Culver,  they  were  entered  for  Culver 
and  Rumsey.  That  they  bought  the  lands  because  they  desired  to  hold 
them  as  mineral  lands.  That  tiiey  both  had  examined  the  lands  in  ques- 
tion, and  had  had  them  examined  by  a  mineral  expert,  who  reported 
to  them  his  belief  as  to  their  mineral  character.  Their  act  in  buying 
tliem  by  cash  entry  as  agricultural  land,  with  such  knowledge  as  to  their 
true  character,  would  vitiate  the  sale  by  the  government  to  these  parties, 
and  they  would  not  be  entitled  to  hold  the  land  against  the  govern- 
ment, because  of  the  fraud  perpetrated  by  them  upon  the  officers  of  the 
government.  It  is  claimed  by  the  defendants  that  these  lands  were 
thrown  open  to  purchase  by  cash  entry  by  the  proclamation  of  President 
Rutherford  B.  Hayes  of  October  8,  1877.  If  they  were  lands  valuable 
for  mineral,  they  were  not  so  thrown  open  to  purchase  by  the  said  proo- 
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lamation,  as  the  same  expressly  exempted  from  sale  "all  lands  appropri- 
ated by  law  for  the  use  of  schools,  military,  or  other  purposes."  If  the 
lands  were  valuable  for  mineral  by  section  2318,  Rev.  St.  U.  S.,  they 
had  already  been  appropriated  for  other  purposes,  and  consequently 
they  were  not  within  the  proclamation  of  the  president.  Section  2318 
of  the  Revisetl  Statutes  of  the  United  States  provides  "that  in  all  cases 
lands  valuable  for  mineral  shall  be  reserved  from  sale,  except  as  other- 
wise expressly  directed  by  law."  If  these  lands  were  valuable  for  min- 
eral, the  defendant  could  have  no  title  against  the  plaintiff,  as  the  lands 
purchased  by  defendant  Culver  were  not  liable  to  purchase  as  agricul- 
tural land  at  the  time  of  the  purchase.  In  such  case,  the  title  of  the 
lands  in  defendants  could  not  be  held  valid,  because  acquired  against 
the  law.  Stoddard  v.  CJuimbers,  2  How.  284.  If  the  lands  are  valuable 
for  mineral,  and  weie  knowingly  purchased  as  agricultural  lands,  the 
patent  issued  by  the  government  would  convey  no  title,  because  issued 
unadvisedly,  or  by  mistake  of  an  officer  of  the  government  while  acting 
ministerially.  In  such  a  case,  a  court  of  equity  will  pronounce  the  pat- 
ent void.  U.  S.  v.  SUme,  2  Wall.  625.  It  is  clearly  a  case  where  the  ex- 
ecutive officer  had  no  authority  to  issue  the  patent,  because  the  lands 
were  not  subject  to  cash  entry  as  agricidtural  land.  Minter  v.  Crommdin, 
18  How.  87.  If  there  was  no  fraudulent  concealment  by  Culver  and 
Julian  Rumsey,  but,  under  the  law,  the  lands  were  reserved  from  sale, 
the  rule  is  well  settled  that  the  defendants  obtained  no  title  by  their  pur- 
chase; that  the  sale  is  absolutely  void.  Morton  v.  Nebniska,  21  Wall.  660; 
Sherman  v.  Buick,  93  U.  S.  216;  Stoddard  v.  Chamhers,  supra.  The  pre- 
ponderance of  evidence  sliows  that  the  lands  are  valuable  for  mineral, 
and  that  the  defendant  Culver  and  Julian  Rumsey,  the  ancestor  of  the 
other  defendants,  knew  this  fact  at  the  time  of  the  purchase  of  the  land. 
Upon  both  legal  grounds  set  out  above,  the  patent  must  be  held  void, 
and  a  decree  should  be  entered  for  the  cancellation  of  the  same,  and  it 
is  so  ordered. 


Finn  v.  Hoyt,  Commissioner. 
{District  Court,  D.  Aluska.    May.  1898.) 

Commissioners'  Court  of  Alaska— Jurisdictios—Mavdamus—Oreoow  Statotbs. 

By  section  a  of  the  act  o(  May  17,  1H84,  providing  a  civil  government  for  Alaska, 
four  commissioners  are  to  be  appointed,  who  shall  exercise  all  the  duties  and  pow- 
ers conferred  on  iustlces  of  the  peace  under  the  general  laws  of  Oregon,  which 
laws  in  force  at  that  time  are  adopted  as  the  laws  of  the  district,  so  far  as  appli- 
cable. Code  Civil  Proc.  Or.  2057,  provides  that  a  civil  action  in  a  justice  court  is 
commenced  and  prosecuted  to  final  judnfment  in  the  manner  provided  for  similar 
actions  in  courts  of  record.  Sections  'JUG  and  9U7  provide  that  justice  courts  are 
always  open  for  the  transaction  of  business,  and  that  the  rules  of  proceeding  and 
evidence  are  the  same  as  in  courts  of  record.  Section  940  declares  that,  when  ju- 
risdiction is  conferred  on  a  court  or  judicial  otBoer,  all  the  means  to  carry  it  inta 
effect  are  given,  and  that,  if  oo  method  of  proceeding  is  specified,  any  suitable 
mode  or  process  may  be  adopted.  HeM,  that  where  a  commissioner's  court  has 
obtained  jurisdiction  of  a  cause,  but  the  pommissioner  is  necessarily  absent  on  tb» 
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inj  Mt  for  trial,  he  has  antborlty  to  again  bring  the  parties  before  Um  by  Issoliig 
•  proper  notice,  and  on  his  refusal  to  do  so  mandaniua  will  lie  to  oompel  action 
looking  towarda  final  judgment. 

Application  by  W.  A.  Finn  for  a  writ  of  mandamut  to  compel  W.  R. 
Hoyt,  United  States  commissioner,  to  proceed  with  the  trial  of  a  cause. 
Granted. 


j  TRurrr,  District  Judge.  This  is  an  application  by  the  petitioner  for 
!  a  writ  of  mandamus  to  issue  out  of  this  court,  directed  to  said  United 
States  commissioner,  commanding  him  "to  proceed,  adjndicate,  and  ex- 
ercise  his  judicial  functions  and  discretion,"  in  a  certain  action  pending 
in  his  court,  by  "rendering  some  judgment  therein,  and  exercising  his  ju- 
risdiction in  said  action  until  the  same  shall  be  legally  disposed  of  by 
him."  The  facts  as  stated  by  the  petition  are  that  on  the  18tb  day  of 
December,  1891,  the  petitioner,  as  plaintiff,  commenced  an  action  in 
the  said  United  States  commissioner's  court  at  Juneau,  in  this  district, 
against  the  Eastern  Alaska  Mining  &  Milling  Company,  a  private  corpo- 
ration, as  defendant,  for  the  recovery  of  the  sum  of  $241.78;  that  on 
the  same  day  the  action  was  commenced  a  summons  and  copy  of  the 
complaint  in  said  action  were  duly  served  upon  said  defendant,  requiring 
him  to  appear  and  answer  said  complaint,  in  the  said  court,  on  the  24th 
day  of  December,  1891.  It  further  appears  that  for  some  reason  no 
trial  was  had  upon  the  day  set  therefor,  but  that  thereafter  the  cause 
was  continued  from  time  to  time,  until  January  9,  1892,  "when,  upon 
the  application  of  defendant,"  the  cause  was  duly  continued  until  March 
4, 1892,  in  order  to  enable  defendant  to  take  the  deposition  of  one  Wil- 
liam Ebner  to  be  used  by  defendant  on  the  trial  of  said  action;  that  on 
said  last-mentioned  day  this  deposition  had  not  been  received  by  the 
court,  and  at  the  "request  of  defendant's  counsel  plaintiff  entered  into 
stipulation  with  defendant,"  whereby  the  action  was  again  continued 
until  the  7th  day  of  April,  1892,  on  which  day  it  was  set  for  trial  by 
the  court;  and  that  some  time  after  this,  and  before  the  7th  day  of 
April,  1892,  the  said  United  States  commissioner,  "in  obedience  to  the 
process  issued  out  of  the  United  States  commissioner's  court  at  Sitka, 
Alaska,"  left  Juneau  to  appear  there,  and  did  not  return  home  until  the 
8th  day  of  April,  1892,  the  day  after  the  one  set  for  the  trial  of  said  ac- 
tion. From  these  facts  it  appears  that  the  said  commissioner  was  nec- 
essarily absent  from  his  office  on  the  day  when  this  action  should  have 
been  tried,  but  the  plaintiff  was  there  ready  to  proceed,  and  is  certainly 
guilty  of  no  laches  in  the  matter.  Upon  this  statement  of  facts  the  pe- 
tition alleges  that  by  reason  of  said  absence  at  Sitka  on  the  said  7th  day 
day  of  April,  1892,  the  day  appointed  for  the  trial  of  said  action,  the 
said  United  States  commissioner  "refuses  to  further  act  in  said  case,  and 
render  some  judgment  therein,"  or  otherwise  legally  dispose  of  the  same. 
The  organic  act  providing  a  civil  government  for  Alaska,  which  waa 
approved  May  17,  1884,  in  section  5  thereof  provides— 
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"That  there  shall  be  appointed,  bj  the  president,  four  comrnissioners  in 
and  for  said  district,  who  shall  have  jurisdiction  and  powers  of  commission- 
ers of  the  United  States  circuit  courts  in  any  part  of  said  district,  but  who 
sliall  reside,  one  at  Sitka,  one  at  Wrangel,  one  at  Ounalaska,  and  one  at  Ju- 
neau City.  Such  commissioners  shall  exercise  all  the  duties  and  powers,  civil 
and  criminal,  now  conferred  on  justices  of  the  peace  under  the  Kcneral  laws 
1)1  the  state  of  Oregon,  so  far  as  the  same  may  be  applicable  in  said  district, 
and  may  not  be  in  conflict  with  this  act  or  the  laws  of  the  United  States." 

Thus  by  an  act  of  congress  the  general  laws  in  force  at  that  date  in  the 
state  of  Oregon  were  adopted  as  the  laws  of  the  district  of  Alaska,  so  far 
as  applicable  and  not  in  conflict  with  the  act  itself  or  the  laws  of  the 
United  States,  and  as  that  part  of  said  act  which  confers  the  jurisdiction 
of  justices  of  the  peace  of  said  state  upon  said  commissioners  is  applica- 
ble in  this  district,  and  not  in  conflict  with  the  organic  act  or  the  laws 
of  the  United  States,  it  is  the  law  of  the  district;  and  we  must  therefore 
look  to  the  laws  of  Oregon  relating  to  justices  of  the  peace  for  the  juris- 
diction, powers,  and  duties  of  these  commissioners,  when  acting  under 
or  by  virtue  of  the  authority  conferred  by  this  part  of  said  act,  and, 
wherever  the  supreme  court  of  said  state  has  made  decisions  defining 
and  prescribing  them,  such  decisions  should  be  received  by  said  com- 
missioners as  the  correct  and  binding  interpretation  of  these  laws. 

A  justice's  court  in  Or^on  is  one  of  inferior  and  limited  jurisdictioD, 
deriving  all  its  powers  and  authority  by  statute,  without  any  of  the  pre- 
sumptions in  favor  of  the  r^ularity  of  its  proceedings  which  are  indulged 
in  favor  of  a  court  of  record,  and  for  these  reasons  it  is  necessary  to  ex- 
amine the  statutes  to  ascertain  what  its  powers  and  duties  are.  Section 
2051,  Code  Or.,  is  as  follows: 

"The  civil  jurisdiction  of  justices'  courts,  and  by  whom  and  where  and  how 
holden,  is  prescribed  by  title  4  of  chapter  11  of  the  Code  of  Civil  Procedure." 

In  this  title  it  is  provided  as  follows,  in  sections  906  and  907  thereof: 

"There  are  no  particular  terms  of  such  court,  but  the  saipe  is  always  open 
for  the  transaction  of  business,  according  to  the  mode  of  proceeding  prescribed 
for  it.  The  mode  of  proceeding  and  the  rules  ofevidence  are  the  same  in  a 
justice's  court  as  in  a  like  action  or  proceeding  in  a  court  of  record,  except 
where  cthe'  wise  specially  provided." 

And  section  2057  provides  that — 

"Acivil  action  ina  justice's  court  is  commenced  and  prosecuted  to  final  de- 
termination, and  judgment  enforced  therein,  in  the  manner  provided  in  the 
Code  of  Civil  Procedure  for  similar  actions  in  courts  of  record,  except  as  in 
this  act  oUi6rwise  provided." 

Now,  it  would  hardly,  be  claimed  that  a  court  of  record  in  Oregon, 
having  obtained  jurisdiction  of  a  cause,  would  lose  the  same  by  death, 
resignation,  or  absence  of  the  judge  of  such  court,  and  the  last-named 
section  gives  a  justice's  court  the  same  power  to  maintain  its  jurisdiction 
that  a  court  of  record  has,  except  when  otherwise  provided.  But  the 
same  question  that  is  raised  in  this  case  has  been  before  the  supreme 
court  of  Oregon  in  the  case  of  Knapp  v.  King,  6  Or.  243,  where  it  is  de- 
cided that,  as  a  justice's  court  is  always  open  for  the  transaction  of  busi- 
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ness,  when  it  once  acquires  jurisdiction  of  the  subject-matter  of  an  ac- 
tion, there  is  always  a  court  to  exercise  such  jurisdiction  until  it  is 
terminated  in  some  legal  manner.  In  a  late  case  {Southern  Pac.  Co.  v. 
RusseJl)  reported  in  20  Or.  459,  26  Pac.  Rep.  304,  this  decision  is  ap- 
proved. In  this  case  a  judgment,  in  form,  was  entered  in  the  justice's 
court,  but  it  proved  to  be  void  for  want  of  jurisdiction  of  the  person  of 
the  defendant,  and  the  court  vacated  it,  took  up  the  original  complaint, 
set  a  day  for  trial,  and  issued  another  or  aiias  summons,  and  proceeded 
thereafter  to  render  judgment  against  the  defendant,  who  took  a  writ  of 
review  to  the  circuit  court,  which  said  court  dismissed,  and  the  defend- 
ant appealed  to  the  supreme  court.  But  the  action  of  the  circuit  court 
was  sustained  and  its  decision  affirmed.  In  closing  the  decision.  Lord, 
J.,  says: 

"It  is  clear,  then,  both  on  authority  and  principle,  that  the  power  of- the 
justice  was  not  exhausted  or  the  case  terminated,  but  tliat  he  was  authorized 
to  issue  an  alias  summons  and  acquire  jurisdiction  of  the  defendant,  which 
when  obtained  continued  until  the  case  was  disposed  of  legally." 

But  in  the  case  presented  by  this  application  the  court  not  only  has  ju- 
risdiction of  the  subject-matter  of  the  action,  but  also  of  the  defendant, 
who  appears  to  have  been  in  court,  and  took  measures  to  secure  the  depo- 
sition of  a  certain  witness  on  its  behalf  at  one  time,  and  at  another  time 
asked  and  secured  a  continuance  of  the  cause,  and  for  aught  that  ap- 
pears is  ready  at  any  time,  upon  reasonable  notice,  to  appear  and  pro- 
ceed with  the  trial.  I  think  the  petitioner  is  entitled  upon  the  showing 
made  in  the  petition  to  have  a  writ  of  mandamus  issued  to  the  commis- 
sioner's court,  directing  it  to  take  some  action  in  the  case  named  therein, 
and  proceed  accQrding  to  law  to  dispose  of  the  same  in  some  way. 
Code  Or.  §  593,  tmd  also  Wood  on  ilandamus,  page  19,  where  it  is 
stated: 

"Tliis  writ  lies  to  compel  the  performance  of  ministerial  acts,  and  is  also 
addressed  to  subordinate  judicial  tribunals,  requiring  them  to  exercise  their 
judicial  functions  by  rendering  some  judgment  in  cases  legally  before  them, 
where  there  would  be  a  failure  of  justice  from  a  delay  or  refusal  to  act." 

As  an  act  of  courtesy  to  the  lower  court,  and  to  ascertain  the  facts 
more  fully,  I  would  have  ordered  the  issuance  of  an  alternative  writ; 
but  Judge  Hoyt  appeared  by  counsel  when  the  petition  was  presented 
in  open  court,  and  it  is  admitted  that  the  allegations  therein  are  true, 
and  that,  as  there  has  been  a  doubt  in  his  mind  as  to  his  authority  and 
jurisdiction  in  the  matter,  a  ruling  of  this  court  upon  the  same  is  de- 
sired, and  that  with  as  little  delay  and  expense  to  parties  as  possible. 
In  the  action  now  pending  in  the  lower  court,  I  think  section  940  of  the 
Oregon  Code  gives  it  ample  power  to  bring  the  parties  before  it: 

"When  jurisdiction  is  by  the  organic  power  of  this  state,  or  by  this  Code 
or  any  other  statute,  conferred  on  a  court  or  judicial  officer,  all  the  means  to 
carry  it  into  effect  are  given;  and  in  the  exercise  of  the  jurisdiction,  if  the 
course  of  proceeding  be  not  specifically  pointed  out  by  this  Code,  any  suitable 
process  or  mode  of  proceeding  may  he  adopted  which  may  appear  most  con- 
formable to  the  spirit  of  this  Code. " 
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I  think,  under  this  provision,  the  court  below  might  issue  a  notice 
requiring  the  defendant  to  be  present  at  a  certain  hour  of  some  day 
named,  and  not  less  than  6  nor  more  than  20  days  from  the  date  and 
service  thereof,  and  stating  that  at  said  time  said  action  would  be  taken 
up  by  said  court  and  disposed  of  according  to  law.  The  writ  of  man- 
damus will  therefore  be  issued  as  in  the  petition  prayed  for. 


DwYER  et  al.  V.  St.  Loins  &  8.  F.  R.  Co. 
ICireuU  Court,  W.  D.  Arkansas.    June  29, 1S93.) 

1.  TBI4L— IN8TBOCTION8— DlRBCTINO  VERDICT. 

If  a  cMe  Is  one  which  fairly  depends  upon  the  effect  or  weight  of  evidence,  a  court 
has  no  right  to  withdraw  the  case  from  the  jury,  unless  the  testimony  be  of  such  a 
conclusive  charsicter  as  to  compel  it,  in  the  exercise  of  a  sound  judicial  discretion, 
to  set  aside  a  verdict  in  opposition  to  it.  The  court  may  direct  a  verdict  for  the  de- 
fendant, if  the  evidence  Kiven  at  the  trial,  with  all  the  inferences  that  the  junr 
could  justifiably  draw  fropi  it,  is  insufficient  to  support  a  verdict  for  the  plaintiil, 
■o  that  such  verdict,  if  returned,  must  be  set  aside. 

2.  Master  asd  Servant — CosTRiBnTORT  Neolioenoe— Danobrovs  PREinsss— Notice. 

A  yard  master  in  the  service  of  a  railroad  company  is  not  required  to  quit  the 
I       service  of  such  company,  or  fail  or  refuse  to  perform  the  worlc  devolving  apon  him, 
although  he  knew  of  the  dangerous  condition  of  the  company's  car  yard,  provided 
the  same  was  not  so  far  dangerous  as  to  threaten  immediate  injury,  or  the  condi- 
tion of  the  car  yard  was  not  so  dangerous  hut  that  the  yard  master,  as  a  reasonably 
?>rudent  man,  could  come  to  a  well-grounded  conclusion  that  he  could  safely  per- 
orm  his  duty  for  the  benefit  of  his  employer.    If  the  above  conditions  exist,  and 
the  yard  master  is  killed  in  the  discharge  of  his  duty,  without  contributory  fault 
I       on  bis  part,  his  wife  and  children  may  recover  of  the  oompany. 
8.  Federal  Courts — Dirbctiko  Special  Fiksikos — Followino  State  Statutes. 

The  federal  courts  are  not  bound  by  a  clause  in  the  Code  of  a  state  with  regard 
I       to  the  duty  of  courts  to  direct  a  jury  to  make  special  findings. 
4.  Excessive  Damages. 

I  A  court  cannot  interfere  with  a  verdict  of  a  jury  on  the  ground  of  excessive  dam- 

ages, unless  the  damages  are  so  excessive  as  to  lead  to  the  conclusion  that  the  same 
is  the  fruit  of  passion  or  prejudice.  To  warrant  a  conclusion  of  that  kind,  the 
damages  must  be  shocking  to  the  sense  of  justice,  or  it  must  be  manifest  that  the 
same  are  unreasonably  large. 

At  Law.     On  motion  for  a  new  trial.     Denied. 
Rogers  <k  Read,  for  plaintiffs. 
B,  R.  Davidsmi,  for  defendant. 

Parker,  District  Judge.  Suit  against  defendant  by  plaintiffs,  as  the 
wife  and  children  of  James  Dwyer,  deceased.  Recovery  prayed  for  on  the 
ground  that  defendant  negligently  caused  the  death  of  James  Dwyer, 
employe  of  defendant,  in  the  capacity  of  yard  master,  at  Ft.  Smith, 
Ark.  Jury  trial  had.  Verdict  for  plaintiff  for  $17,820.  Defendant, 
by  its  counsel,  files  a  motion  for  new  trial.  The  first  ground  of  said 
motion  is  that  the  court  erred  in  overruling  defendant's  motion  to  re- 
quire plaintiffs  to  elect  on  which  count  of  complaint  they  would  rely. 
There  is  no  error  in  this  action  of  the  court.  The  plaintiffs  relied  on  a 
state  of  negligence  created  by  defendant.     They  simply  set  out  in  the 
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two  couuts  of  their  complaint  the  facts  upon  which  they  relied  to  show 
a  condition  of  negligence.  There  is  here  but  one  cause  of  action,  and  it 
arises  from  the  negligence  of  defendant  in  killing  James  J.  Dwyer.  But 
if  there  were  two  separate  causes  of  action  they  might  be  joined,  and  the 
plaintiffs  could  proceed  to  try  both  of  them  at  the  same  time,  as,  where 
two  causes  of  action  of  the  same  nature  exist,  they  may  be  joined  in  the 
same  complaint.  Section  5014,  Mansf.  Dig.  Laws  Ark.  par.  6,  which 
provides  "that  all  claims  arising  from  injuries  to  persons  or  property 
may  be  joined,"  and,  when  so  joined,  they  may,  of  course,  be  tried  in 
the  same  suit;  so  I  can  see  nothing  in  this  ground  for  a  new  trial. 

The  .second  groiind  is  that  the  court  erred  in  admitting  testimony  over 
objection  of  defendant,  and  the  third  is  that  the  court  erred  in  excluding 
testimony  offered  by  defendant.  I  do  not  consider  either  of  these  causes 
as  having  any  weight,  especially  as  no  specific  errors  of  this  kind  have 
been  pointed  out  by  counsel. 

The  fourth  cause  is  that  the  court  erred  in  overruling  defendant's  mo- 
tion to  instruct  the  jury  to  find  the  issues  for  the  defendant.  This  cause 
is  not  one  upon  which  a  new  trial  can  be  granted,  because  there  were 
fact<>  on  the  side  of  plaintiff  of  such  proving  power  as  made  it  necessary 
that  they  should  be  passed  on  by  the  jury.  The  case  is  not  of  that 
character  that  can  be  taken  by  the  court  from  the  jury.  It  is  one  which, 
in  my  judgment,  fairly  depends  Upon  the  effect  or  weight  of  evidence, 
and  such  a  case  could  not  be  withdrawn  from  the  jury,  unless  the  testi- 
mony be  of  such  a  conclusive  character  as  to  compel  the  court,  in  the 
exercise  of  a  sound  judicial  discretion,  to  set  aside  a  verdict  in  opposition 
to  it.  Insurance  Co.  v.  Dmler,  106  U.  S.  30,  1  Sup.  Ct.  Rep.  18;  Insur- 
ance Co.  V.  Lathrop,  111  U.  S.  612,  4  S.up.  Ct.  Rep.  533;  Toiawhip  of 
Mantdair  v,  Dana,  107  U.  S.  162,  2  Slip.  Ct.  Rep.  403.  If  the  evi- 
dence given  at  the  trial,  with  all  the  inferences  that  the  jury  could  justi- 
fiably draw  from  it,  is  insufficient  to  support  a  verdict  for  the  plaintiff, 
so  that  such  a  verdict,  if  returned,  must  be  set  aside,  the  court  may  di- 
rect a  verdict  for  the  defendant.  Such  is  the  rule  laid  down  in  Randall 
v.  Railroad  Cm.,  109  U.  S.  478,  3  Sup.  Ct.  Rep.  322;  Marshall  v.  Hubbard, 
117  U.  S.  415,  6  Sup.  Ct.  Rep.  806;  Harris  v.  Railroad  Co.,  35  Fed. 
Rep.  116;  Xorth  P.  R.  Co.  v.  Commercial  Nat.  Bank,  123  U.  S.  727,  8 
Sup.  Ct.  Rep.  266.  I  am  not  able  to  say  that  the  fiacts  in  this  case  war- 
rant the  application  of  the  rule  asked  lor  by  defendant. 

The  fifth  cause  for  new  trial  is  that  the  court  erred  in  giving  its  charge 
to  the  jury  as  the  law  of  the  case  over  the  objection  of  the  defendant, 
the  objectionable  provisions  at  the  time  being  specified  or  pointed  out. 
Without  dwelling  in  detaU  on  the  charge  of  the  court  as  given,  and  on 
the  propositions  the  court  refused  to  give,  I  think  the  law  was  clearly 
and  fully  declared.  To  my  mind,  both  reason,  justice,  and  authority 
sustain  the  charge  of  the  court.  The  following  part  of  the  charge  is  in 
relation  to  the  fact  that  deceased  was  not  called  on  either  to  quit  the 
service,  or  fail  or  refuse  to  perlorm  the  work  devolving  on  him,  although 
he  knew  of  the  dangerous  condition  of  defendant's  car  yard,  provided 
the  same  was  not  so  far  dangerous  as  to  threaten  immediate  injury,  or 
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the  condition  of  tlie  yard  was  not  bo  dangerous  but  that  tlie  deceased, 
Jaines  J.  Dwyer,  as  a  reasonable 'and  prudent  man,  as  he  was,  could 
come  to  a  well-grounded  conclusion  that  he  could  safely  perform  his 
duties  for  the  benefit  of  his  employer.  If  that  was  the  case,  then  he 
acted  with  prudence  and  care,  as  measured  by  the  acts  of  a  man  pos- 
sessing these  characteristics.  In  such  a  case,  there  would  not  be  that 
case  of  patent,  iiagrant  danger  that  would  signal  deceased  to  take  no 
chances,  or,  if  he  took  them,  he  did  so  at  his  peril.  If  the  danger  was 
no  greater  than  that  described  in  the  charge  of  the  court,  then  reasona- 
ble and  prudent  men  in  the  performance  of  duty  would  confront  such 
danger,  and  what  such  men  would  do,  under  such  circumstances,  the 
deceased  might  do  without  being  chargeable  with  contributory  negli- 
gence, as  the  rule  for  his  guidance  is  derived  from  what  reasonable  men 
would  do  under  the  same  circumstances.  The  above  remarks  apply 
with  equal  force  to  that  part  of  the  charge  relating  to  the  construction 
of  the  foreign  fruit  car,  upon  which  rests  one  ground  of  the  n^ligence  of 
the  defendant,  as  set  out  in  the  complaint.  The  authorities  sustaining 
this  principle  are  very  numerous.  The  proposition  is  very  clearly  stated 
by  Judge  Wallace  in  Railroad  Co.  v.  Young,  49  Fed.  Rep.  723,  and 
many  authorities  are  there  referred  to  as  sustaining  the  princi  pie.  Beach , 
Neg.  373,  and  notes;  Soeder  v.  Railway  Co.,  100  Mo.  673, 13  S.  W.  Hep. 
714;  Hxihn  v.  Railtoay  Co.,  92  Mo.  440,  4  ^.  W.  Rep.  937. 

The  sixth  cause  is  that  the  court  erred  in  refusing  instructions  asked 
for  by  defendant  numbered  6,  8,  9,  and  10,  and  requiring  instruction 
No.  10  to  be  qualified  before  giving  same.  There  is  no  error  in  this,  as 
the  law  relative  to  the  case  was  fully  given  in  the  charge  of  the  court, 
and  the  propositions  asserted  as  named  in  this  cause  for  new  trial  were 
properly  refused. 

The  seventh  cause  is  that  the  court  erred  in  refusing  to  require  the 
jury  to  make  special  findings  as  requested  by  defendant.  The  court  is 
not  bound  by  the  clause  of  the  Code  of  the  state,  in  regard  to  the  duties 
of  courts,  to  direct  special  findings.  In  a  case  of  this  kind  such  find- 
ings can  answer  no  good  purpose.  They  may  be  used  to  put  the  jury 
in  an  inconsistent  position,  and  thus  afibrd  a  ground  for  an  attack  on 
their  verdict  by  the  court.  It  was  no  error  for  the  court  to  refuse  to  in- 
struct the  jury  to  make  special  findings.  Association  v.  Barry,  131  U. 
8.  120,  9  Sup.  Ct.  Rep.  755;  Railroad  Co.  v.  Horat,  93  U.  S.  291;  Nudd 
v.  Burrotos,  91  U.  S.  426. 

The  eighth  cause  is  that  the  verdict  was  contrary  to  and  not  supported 
by  the  evidence.  I  am  not  prepared  to  say  that  the  verdict  was  against 
the  evidence,  or  rather  against  its  preponderance,  nor  can  I  correctly  as- 
sert that  the  position  set  up  in  the  ninth  cause  for  new  trial,  that  the 
verdict  is  contrary  to  the  law  as  given  by  the  court,  is  well  taken. 

The  tenth  cause  is  that  the  damages  assessed  were  excessive,  appear- 
ing to  have  been  rendered  under  the  influence  of  prejudice  or  passion;: 
Excessive  damages,  appearing  to  have  been  given  under  the  influence 
of  passion  or  prejudice,  are  a  good  cause  for  a  new  trial,  under  the  (Ipda 
of  the  state.     Section  5151,  Mansf.  Dig.     At  common  law,  if  damages 
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given  by  a  jury  were  so  extravagant  as  to  make  it  probable  that  the  jury 
was  actuated  by  passion  or  prejudice,  &  verdict  might,  upon  this  ground, 
be  set  aside.  Shumacher  v.  Railroad  Co.,  39  Fed.  Rep.  174,  and  authori- 
ties there  referred  to.  This  is,  substantially,  the  rule  of  the  statute. 
When  can  a  court  interfere  with  a  verdict  on  this  ground?  When  can 
a  court  say  the  aipount  of  damages  is  so  excessive  as  to  lead  to  the  con- 
clusion that  the  same  is  the  fruit  of  passion  or  prejudice?  The  answer 
is,  when  the  same  is  shocking  to  the  sense  of  justice,  or  it  is  manifest  the 
same  is  unreasonably  large.     Railrooul  Co.  v.  Cdia,  42  Ark.  528. 

Is  that  the  case  here?  Is  a  verdict  of  $17,820,  as  the  compensatory 
price  of  the  life  of  a  man  like  Mr.  Dwyer,  so  large  as  to  shock  the  sense 
of  justice?  Or  is  it  unreasonably  large?  He  was  a  man  of  large  expe- 
rience in  his  calling.  He  was  prudent,  sober,  industrious,  careful  with 
his  earnings,  devoted  to  his  occupation,  faithful  in  all  respects  to  his 
family,  with  ability  to  earn  from  185  to  $90  per  month.  Physically, 
he  was  a  strong,  healthy  man,  with,  according  to  the  evidence,  a  life 
expectancy  of  32  years.  What  is  the  life  of  such  a  man  worth  to  his 
family?  Take  his  earnings  at  $85  per  month  for  82  years,  and  you  have 
$32,640.  Or  take  off  10  years  for  old  age,  disability,  and  loss  of  time, 
and  you  have  for  22  years,  at  $1,020  per  year,  $22,440.  Making  a 
liberal  allowance  for  present  payment,  that  is,  for  discounting  the  price 
of  a  human  life,  and  when  you  take  what  the  jury  found,  you  do  not 
have  an  amount  shocking  to  the  sense  of  justice.  Nor  is  it  manifest 
from  tiieir  finding  such  an  amount  that  the  damages  are  unreasonably 
large.  This  is  the  test  for  the  court,  and  it  can  be  governed  by  no  other. 
When  we  have  a  statute  so  barbaric,  and  almost  brutal,  as  to  prohibit 
the  consideration  by  the  jury  of  that  terrible  agony,  grief,  and  sufifering 
of  the  faithful  wife  and  little  children  for  their  loss  by  death  of  such  a 
husband  and  father  as  Dwyer,  we  should  award  fairly  compensatory 
damages.  The  award  should  be  made  with  a  reasonably  liberal  spirit. 
Under  this  statute,  man  is  considered  only  as  an  animal,  a  beast  of  bur- 
den, like  a  horse  or  a  mule,  with  nothing  to  be  considered  when  he  is 
killed  by  negligence  but  his  earning  capacity.  Then,  under  such  a  con- 
dition, when  his  earning  power  is  fairly  shown,  tind  manifestly  the  jury 
have  not  gone  beyond  it  in  giving  damages  to  his  wife  and  children,  we 
cannot  infer  that  they  have  done  that  which  is  shocking  to  our  sense  of 
justice,  or  that  they  acted  from  passion  or  prejudice. 

The  eleventh  ground,  based  upon  the  allegation  of  newly-discovered 
evidence,  is  not  sustained  as  required  by  the  law.  I  think  the  law  on 
all  the  propositions  involved  was  fairly  given,  and  the  subject-matter  in 
controversy  was  fully  stated.  The  evidence  pro  and  con  was  weighed  by 
the  jury.  I  am  not  prepared  to  say  the  jury  could  not  tind  from  the 
evidence  the  truth  of  the  propositions  as  claimed  by  plaintiffs.  Upon 
the  whole  case,  I  can  see  no  ground  for  interfering  with  the  verdict. 
The  motion  for  new  trial  is  therefore  overruled. 
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KxDBENB  V.  Staples. 
fOtnuU  Court,  W.  D.  Vtrginia.    AprU  IB,  UML) 

DiBDS— BXSCCnON  AKS  AcmOWLSDOXItNT — EFFACBjnCNT  OV  SlALa. 

Deeds  executed  in  Massachusetts  In  1800  and  1838  oonve^nK  land  In  Virginia, 
the  signing  and  ensealing  whereof  were  acknowledged  and  verlUed  according  to  the 
registry  acts  then  in  force,  (Acts  Va.  Dea  11VS,  and  Feb.  1819,)  and  duly  admitted 
to  record  in  pursuance  ttiereof,  most  be  heldtt  have  paaaed  the  legal  title,  although 
00  seals  appear  upon  the  deeds  at  this  date;  Tor  ItwlU  be  presumed  that  the  waxen 
•eala  Uien  m  use,  and  which  were  liable  to  be  aSaced,  were  properly  afllzed. 

At  Law. 

Statement  by  Paul,  District  Judge: 

This  was  an  action  of  ejectment  brought  by  Q.  Rensens,  s  citizen  of  New 
York,  against  A.  P.  Staples,  a  citizen  of  Virginia,  to  recover  16,649  acres 
of  land  lying  in  Patrick  county,  Va.  In  the  course  of  the  trial  the 
plaintiff  offered  in  evidence,  by  way  of  tradng  his  title,  two  deeds,  the 
first  of  which  was  from  John  Soley,  of  Boston,  Mass.,  conveying  50.000 
acres  of  land  in  Patrick  county,  Va.,  to  John  Miller  Russell,  of  Charles- 
town,  in  the  state  aforesaid.  (This  deed  also  conveyed  several  other 
tracts  of  land  lying  in  Bath  and  other  counties  in  Virginia  from  said 
John  Soley  to  said  John  Miller  Russell,  Joseph  Russell,  and  John  La 
Farge,  bat  the  said  lands  are  not  involved  in  the  suit  at  bar.) 

The  attestations  on  said  deed  are  as  follows: 

"In  witness  whereof  the  said  John  Soley.  Jun'r,  hath  hereunto  set  bis 
band  and  seal  this  twentieth  day  of  March,  in  the  year  of  our  Lord  one 
thousand  and  eight  hundred.  John  Solbt,  Jun'r. 

"Signed,  sealed,  and  delivered  in  the  presence  ot 
"Gbobqe  Blake. 
"William  Allink. 
"John  Prtor,  Jr." 

"Commomonxlth  of  Maasaohtuetts,  Suffolk:  On  this  twentieth  day  of 
March,  in  the  year  of  oar  Lord  one  thousand  eight  handred,  before  me,  Wm. 
Alline,  a  justice  of  the  pence  for  the  county  of  Suffolk  aforesaid,  personally 
appeared  Mr.  John  Soley  and  acknowledged  the  within  written  instrument 
by' him  subscribed  to  be  bis  voluntary  act  and  deed,  and  consented  that  the 
came  should  be  entered  of  record.  Wm.  Alline,  .Justice  of  Peace." 

"* Commonwealth  o/ifassachusetts,  Suffolk — w. ;  At  the  supreme  judicial 
court,  begun  and  holden  at  Boston,  within  and  for  the  county  of  Suffolk,  on 
the  third  Tuesday  of  February,  being  the  eighteenth  day  of  said  month,  A. 
D.  1300,  personally  appeared  before  the  court  George  Blake,  William  Alline, 
and  John  Pryor,  Jun'r,  the  witnesses  to  this  instrument,  and  severally  make 
oath  that  they  saw  the  said  John  Soley,  Jun'r,  sign,  seal,  and  deliver  the 
same  as  his  free  act  and  deed,  and  that  they  severally  subscribed  their  names 
thereunto  at  the  same  time.  John  Tuokbb,  Clerk. " 

"I  certify  that  Tucker,  Esquire,  signer  of  the  above,  is  now,  and  was  at 
the  time  of  signing  the  above  acknowledgment,  clerk  of  said  supreme  judicial 
eourt,  and  that  full  faith  and  credit  are  and  ought  to  be  given  to  bis  attes* 
tations  as  such.  Isaao  Pabkkb,  Chief  Justice  of  said  Court. 

"Boston,  Augtut  19tA,  1815." 
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(Here  follovs  the  certificate  of  the  clerk  of  the  county  court  of  Bath 
county,  Va.,  that  said  deed  was  admitted  to  record  in  his  office  on  19th 
February,  1818.) 

"Patbiok  Oountt  Ci.BiiJc'8  Office,  February  26tb,  1818. 

"Virginia,  to  toit:  This  instrument  of  writing  from  John  Soley,  Jon'r, 
to  Miller  Biissell,  and  from  said  Russell  to  Joseph  Russell  and  John  La 
Farge,  with  the  certificates  indorsed  thereon,  was  presented  in  said  office  and 
admitted  to  record.  _r  Samuel  Staples,  Clerk." 

The  second  of  said  deeds  w&t!f^m  John  Miller  Russell,  of  Cambridge, 
in  the  county  of  Middlesex  and  commonwealth  of  MassachusetUi,  con- 
veying to  Henry  0.  Middleton,  of  Fredericksburg,  in  the  state  of  Vir- 
ginia, 50,000  acres  of  land  lying  in  Patrick  county,  Va. ,  described  as 
being  the  same  tract  of  land  which  was  conveyed  by  "John  Soley  to  thia 
grantor  by  deed  the  20th  day  of  March,  in  the  year  of  our  Lord  one 
thousand  eight  hundred." 

The  attestation  clause  of  this  said  deed  is  as  follows: 

"In  witness  whereof  the  said  John  Miller  Russell  bath  hereunto  set  bis 
hand  and  seal  this  tweutieth  day  of  July,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  thirty-eight.  John  MtiT.KH  Russell. 
"Signed,  sealed,  and  delivered  in  the  presence  of 
"Henry  M.  Cbambeklain. 
"Nathan  Fiske." 

"July  27th,  1B38. 
"Commontoealth  of  MaasaohtuetU,  Middl«tex — it.:  We,  Nathan  Fiske 
and  Henry  M.  Chamberlain,  justices  of  the  peace  in  and  for  said  county  of 
Middlesex,  do  hereby  certify  that  John  Miller  Russell,  named  grantor  in  the 
above  instrument,  personally  appeared  before  us  and  acknowledged  the  samn 
to  be  his  act  and  deed  on  the  day  and  year  above  written. 

"Nathan  Fiske, 
"Henbt  M.  Chamberlain, 

"Justices  of  the  Peace." 

"July  27th.  1838. 
"County  vfMtddUuKO,  Commontoealth  cf  Maaaaohu»ett$ ;  I  hereby  certify 
that  Nathan  Fiske  and  Henry  M.  Chamberlain  are  and  were  magistrates  at 
the  time  of  taking  the  acknowledgment  of  the  grantor  in  the  above  deed.  In 
testimony  whereof  I,  Elias  Phinney,  clerk  of  the  supreme  judicial  court  of 
the  commonwealth  of  MHsaachusetts  for  the  county  of  Middlesex,  have  ber^ 
unto  set  my  hand  and  affixed  the  seal  of  said  court  this  27th  day  of  July,  1838. 

"  Elias  Phinney.  " 

"25th  January,  1840. 
"In  Patrick  ClerV$  Offlct:    This  deed  from  John  Miller  Russell  lo  Henry 
0.  Middleton  with  the  certificate  of  acknowledgment  thereon  Indorsed  (au- 
thenticated according  to  the  act  of  congress)  was  presented  in  the  clerk's  <rf> 
flee  aforesaid,  and  admitted  to  record.  A.  Staples,  Clerk." 

To  the  introduction  of  these  deeds  as  evidence  objection  was  made  by 
the  defendant  on  the  ground  that  said  deeds  were  not  under  seal,  and 
instructions  on  this  point  were  asked  for  by  defendant's  counseL 

P.  Bmldin,  Jr.,  D.  S.  Pierce,  and  E.  E.  Bouldin,  for  plaintiff. 

N.  H.  Eavrston  and  Baryman  Green,  fat  defendant. 
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Paul,  Diatrici  Judge,  {after  ttaling  (he  facta.')  The  Virginia  act  of  as- 
sembly, passed  Decwnber  18,  1792,  provided  as  follows: 

"1.  That  no  estate  of  Inheritance  or  freehold  or  for  a  term  of  more  than  Bto 
yean,  in  lands  or  teaements,  shall  be  conveyed  from  one  to  another,  unless 
the  conveyance  be  declared  by  writing,  sealed,  and  delivered;  nor  shall  such 
conveyance  be  good  against  a  purchaser  for  valuable  consideration,  not  hav- 
ing  notice  thereof,  or  any  creditor,  unless  the  same  writing  be  acknowledged 
by  the  party  or  parties  who  shall  have  sealed  and  delivered  it,  or  be  proved 
by  three  witnesses  to  be  bis,  her,  or  their  act  before  the  general  court,  or  the 
court  of  that  district,  county,  city,  or  corporation  in  which  the  land  conveyed, 
or  some  part  thereof,  lieth,  or  in  the  manner  hereinafter  directed  within  eight 
months  after  the  time  of  sealing  and  delivering,  and  be  lodged  with  the  clerk 
of  such  court  to  be  there  recorded." 

********* 

"5.  If  the  party  who  shall  sign  and  seal  such  writing  reside  not  In  Virginia, 
or  in  the  district  or  county  where  the  lands  conveyed  lie,  the  acknowledgment 
by  such  party,  or  the  proof  by  the  number  of  witnesses  requisite,  or  the  seal- 
ing and  delivering  of  the  writing,  before  any  court  of  law,  or  the  mayor  or 
other  chief  magistrate  of  any  city,  town,  or  corporation  of  the  county  in 
which  the  party  shall  dwell,  certifled  by  such  court  or  mayor  or  chief  magis- 
trate in  the  manner  such  acts  are  usually  authenticated  by  them,  and  offered 
to  the  proper  court  to  be  recorded  within  eif^bteen  months  after  the  sealing 
and  delivering,  where  the  party  resides  out  of  this  commonwealth,  and  within 
eight  months  after  the  sealing  and  delivery  where  the  party  resides  within 
this  oommonwealtb,  shall  be  as  effectual  as  if  it  had  been  in  the  last-men- 
tioned court" 

8o,  also,  the  Viiginia  act  of  assembly,  passed  February  24,  1819, 
after  re-enacting,  in  substance  and  without  change  so  far  as  the  case  at 
bar  is  concerned,  provided  in  its  seventh  section  as  follows: 

7.  Any  deed  may  in  like  manner  be  admitted  to  record  upon  the  certificate 
nnder  seal  of  any  two  justices  of  the  peace  for  any  county  or  corporation 
within  the  United  States,  or  any  territory  thereof,  or  within  the  District  of 
Columbia,  annexed  to  such  deed,  and  to  the  following  effect,  to- wit: 

"(County  or  Corporation.)  $o. :  We,  A.  B.  and  C.  D.,  Justices  of  the  peace 
In  the  county  (or  corporation^  aforesaid,  in  the  state  (or  ten'itory  or  district) 
of ,  do  hereby  certify  tnat  E.  F.,  a  party  (or  E.  F.  and  G. H.,  etc.,  par- 
ties) to  a  certain  deed,  bearing  date  on  the day  of .  and  hereto 

annexed,  personally  appeared  before  us,  in  our  county  (or  corporation)  afore- 
said, and  acknowledged  the  same  to  be  bis  (or  their)  act  and  deed,  and  desired 
us  to  certify  the  said  acknowledgment  to  the  clerk  of  the  county  (or  corpora- 
tion) court  of ,  in  order  that  the  said  deed  may  be  recorded.     Given 

under  our  hands  and  seals  this iay  of . 

"A.  B.    [Seal.] 
"C.  D.    [Seal.]" 

Now,  the  deed  irom  John  Soley,  Jr.,  to  John  Miller  Russell,  dated 
20th  of  March,  1800,  was  acknowledged  and  proved  in  a  court  of  record 
of  the  state  of  Massachusetts  in  compliance  with  the  requirements  of  the 
Virginia  statute,  (section  6,  Act  Dec.  13,  1792,)  and  it  conveyed  to  said 
John  Miller  Bussell  the  l^al  title  to  the  land  described  in  said  deed. 
The  deed  from  John  Miller  Russell  to  Henry  O.  Middleton,  dated  27th 
daj  of  July,  1838,  was  acknowledged  before  two  justices  of  the  peace  in 
the  state  of  Massachusetts,  in  compliance  with  the  provisions  of  section 
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7  of  the  act  of  assembly  of  February  24,  1819,  and  conveyed  the  legal 
title  to  the  land  to  the  grantee,  and  not  an  equitable  interest  only,  as 
contended  by  the  defendant.  The  contention  of  counsel  for  the  detiend- 
«nt  that  these  deeds  were  not  properly  executed,  because  the  seals  do  not 
appear  attached  to  the  signatures  of  the  grantors,  the  attesting  witnesses, 
and  the  justices  before  whom  acknowledged,  cannot  be  sustained.  We 
must  remember  that  at  the  time  these  deeds  were  executed  the  usual 
way  of  affixing  a  seal  was  by  an  impression  in  wax.  The  scroll,  as  used 
now,  had  not  come  into  general  use.  The  seals,  being  of  wax,  were  liable 
to  be  effaced  or  broken  off;  hence  the  necessity  of  having  witnesses  to 
the  signing  and  sealing.  If,  at  this  remote  day  from  the  execution  of 
these  ancient  documents,  we  are  at  liberty  to  ignore  their  sanctity  as 
sealed  instruments,  because  the  impression  in  wax  is  not  to  be  found  on 
them,  or  the  scroll,  its  legally  authorized  substitute,  in  ils  stead,  tiiough 
we  have  tlie  highest  record  evidence  that  the  seals  were  attached  to  the 
<locuments  at  the  time  of  their  execution  and  delivery,  it  would  go  very 
far  towards  converting  into  equitable,  what  have  been  for  a  century  re- 
^rded  as  legal,  titles. 

"A  deed  executed  in  Boston  in  December,  1798,  by  parties  living 
there  conveying  land  in  Virginia,  is  properly  admitted  to  record  upon  a 
certificate  of  the  proof  of  its  execution  by  the  subscribing  witnesses  be- 
fore the  court  of  SuSblk  county,  signed  by  a  person  describing  himself 
as  clerk  of  the  court,  though  no  seal  is  attached  to  it."  Smith  v.  Chap- 
man, 10  Grat.  445.  The  instructions  asking  the  court  to  conatroe  these 
-deeds  as  conveying  only  equitable  interests  must  be  refuMd. 


Texas  &  P.  Ry.  Ck}.  v.  Ludlam. 

(Cfreutt  Court  qf  Appeals,  fifth  Circuit.    June  90, 1801.) 
No.  80. 

-GuumBs— EnwriOH  or  Passexobb— HsASinui  of  DAiuass. 

In  an  action  by  a  passenger  against  a  railroad  for  being  put  off  kt  K.,  nine  miles 
from  her  destination,  because,  under  the  rules  of  the  company,  the  train  did  not 
stop  at  the  latter  place,  the  court,  without  objection,  gave  an  instmotion  which 
•ubstantially  declared  the  company's  liability;  and  further  stated  that  the  meas- 
ure of  damages  was  the  price  of  the  Uoket  she  purchased  next  morning  from  K.  to 
her  destination,  and  the  increased  damage  suffered  by  reason  of  being  left  at  K., 
instead  of  at  some  earlier  place,  provided  that  the  conductor,  by  promptly  inform- 
ing her  that  the  train  did  not  stop  at  her  destination,  would  have  enabled  her  to 
stop  at  some  other  station,  where  she  would  have  suffered  less  than  she  suffered  at 
K.  Held,  that  the  rule  as  to  the  measure  of  damages  was  favorable  to  the  com- 
-pany,  as  authorizing  a  lessening  of  the  actual  damages  suffered,  and  the  instroo- 
tion  was  not  objectionable  as  stating  a  conjectural  or  hypothetical  case. 

In  Error  to  the  Circuit  XTourt  of  the  United  States  for  the  Eastern  Dis- 
trict of  Texas.     Affirmed. 

W.  W.  Howe,  (R.  S.  Lovelt  and  F.  H,  Prendergatt,  on  the  brief,)  ftw 
plaintiff  in  error. 

J.  A.  Armistead,  for  defendant  in  error. 

Before  Pardee  and  McCormick,  Circuit  Judges,  and  Locxe,  District 
Jndge. 
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Pardee,  Circuit  Judge.  This  is  a  suit  instituted  in  the  circuit  court 
by  Emma  Ludlam  to  recover  damages  from  the  Texas  &  Pacific  Railway 
Company  for  violation  of  contract.  From  an  adverse  judgment  the  rail- 
way company  prosecutes  this  writ  of  error. 

The  case  is  sufficiently  stated  in  the  following  bill  of  exceptions,  taken 
on  the  trial,  to  wit: 

"  Be  it  reinemberecl,  that  on  tbe  trial  of  the  above  cause  on  February  9,  1892. 
the  following  facts  were  proven:  Emma  Ludlam,  tbe  plaintiff,  an  unmar- 
ried female,  21  years  old,  was  traveling  from  Arkansas  to  rx>uisiana,  her 
home,  and  desired  to  stop  at  Stalls,  a  station  on  the  Texas  &  Pacific  Kailway, 
53  miles  south  of  Texarkana,  tu  visit  her  brother.  She  bad  with  her  four 
small  children  under  seven  years  old.  and  she  had  no  other  company  or  es- 
cort.  On  the  evening  of  February  24,  1890,  just  after  her  arrival  at  Texar- 
kana, a  few  minutes  before  the  departure  of  the  train  to  Stalls,  she  bought  a 
ticket  over  the  Texas  &  Pacific  Railway  from  Texarkana  to  Stalls,  and  boarded 
the  night  train  which  leaves  Texarkana  at  nine  o'clock  at  night,  and  arrived 
at  Stalls  at  eleven  o'clock  at  night.  Soon  after  leaving  Texarkana,  tbe  con- 
ductor took  up  her  ticket,  and  kept  it.  Just  before  the  train  arrived  at  Kil- 
dare,  a  station  between  Texarkana  and  Stalls,  and  nine  miles  from  Stalls,  the 
conductor  informed  ber  that  his  train  did  not  stop  at  Stalls,  and  that  she  would 
have  to  get  off  at  Kildare.  She  offered  to  pay  the  conductor  to  allow  her  to 
allow  her  to  go  on  to  Stalls.  The  conductor  told  her  that  he  could  not  stop 
at  Stalls;  that,  if  he  stopped  there,  somebody  would  be  cutting  up  about  it. 
She  then  asked  him  to  take  her  to  Lodi.  a  station  between  Kildare  and  Stalls. 
Tbe  conductor  said  be  could  not  stop  at  I.,odi  either.  The  conductor  put  the 
plaintiff  and  children  off  at  Kildare.  She  remained  in  the  depot  until  next 
morning,  and  then  took  the  next  train,  and  went  to  Stalls,  paying  twenty- 
five  cents  for  her  ticket,  and  arrived  at  Stalls  twelve  hours  later  than  she 
would  if  she  had  gone  on  tbe  former  train.  Stalls  is  only  a  way  station. — a 
side  track.  There  is  no  depot  or  honse  there,  the  nearest  house  being  one 
half  mile,  where  plaintiff's  brother  lived;  but  her  brother  was  to  meet  her  at 
Stalls,  and  was  there  to  receive  her  if  she  had  come,  and  lived  a  half  mile  from 
the  station  at  Stalls.  There  was  a  depot  at  Kildare,  and  an  hotel  within  thirty 
or  forty  steps  of  the  depot.  Atlanta  is  a  station  between  Kildare  and  Texar. 
kana,  and  is  a  town  of  about  3,000  inhabitants,  and  has  hotels  and  depot. 
Plaintiff  was  a  stranger,  and  unacquainted  in  that  part  of  the  country.  Plain- 
tiff did  not  know  that  the  night  train  did  not  stop  at  Stalls.  She  suffered 
from  cold  at  Kildare.  There  was  no  fire  in  tbe  depot,  and  it  was  a  cold  night. 
Plaintiff  further  proved  that  it  was  dark  at  Kildare.  There  was  no  light  at 
the  station  at  Kildare,  and  no  one  there  at  tbe  depot  to  tell  her  where  any 
hotel  was;  and.  on  account  of  tbe  four  small  children  being  asleep,  she  could 
not  leave  them  to  hunt  an  hotel.  Defendant  proved  that  the  night  train  that 
passed  Stalls  at  eleven  o'clock  at  night  was  a  through  fast  train,  and  carried 
sleeping  cars  from  St.  Louis  to  £1  Paso;  and  by  a  rule  and  regulation  of  the 
company  that  train  was  not  to  stop  at  Stalls,  ibut  the  day  train  did  stop  at 
Stalls.  Plaintiff  then  proved  that  the  night  train  did  sometimes  stop  at  Stalls 
to  receive  and  put  off  passengers.  Thereupon  the  court  charged  the  jury  iis 
follows:  *  The  railway  company  bad  the  right  to  run  through  trains  that  did 
not  stop  at  Stalls,  and  it  whs  the  duty  of  plaintiff  to  inquire  if  tbe  train  on 
which  she  was  about  to  take  passage  stopped  at  Stalls;  but  alter  she  had 
boarded  the  train  by  mistake  it  was  the  duty  of  the  conductor  to  act  promptly, 
and  inform  her  of  her  mistake,  and  give  her  an  opportunity  to  get  off  at  any 
station  between  Texarkana  and  Kildare.  !Now,  it  appears  that  the  plaintiff 
was  put  off  at  Kildare.  The  measure  of  damages  is  the  twenty-five  cents  she 
paid  for  the  ticket  at  Kildare  from  there  to  Stalls,  and  also  the  damage  she 
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suffered  by  reason  of  being  left  at  Kildare,  instead  of  being  left  at  some  other 
place  between  Kildare  and  Texarliana;  that  is,  that  if  tbe  conductor,  by 
promptly  inforoiing  plaintiS  that  his  train  did  not  stop  at  Stalls,  would  have 
enabled  her  to  have  stopped  at  some  other  station  before  reaching  KildHre, 
where  she  would  have  suffered  less  than  she  suffered  at  Kildare,  then  she  can 
recover  the  increased  damage  she  suffered  at  Kildare  over  what  she  would 
have  suffered  at  some  other  place.'  The  defendHnt,  at  the  time  said  charge 
was  given,  excepted  to  that  part  of  the  above  charge  which  gives  the  plain- 
tiff the  right  to  recover  for  the  additional  suffering  caused  by  her  being  left  at 
Kildare,  instead  of  some  other  station  between  Kildare  and  Texarkaiia,  (1) 
because  there  is  no  pleading  raising  such  an  issue,  or  justifying  a  recovery 
on  above  ground;  (2)  and  because  there  was  no  evidence  tho^  there  was  any 
place  between  Kildare' and  Texarkuua  where  plaintiff  would  have  suffered 
less  than  she  suffered  at  Kildare;  (3)  and  because  there  whs  uu  evidence  that 
she  would  have  stopped  at  any  station  before  reaching  Kildare  if  tbe  con- 
diictor  had  promptly  informed  her  that  the  train  did  not  stop  at  Stalls.  The 
court  held  the  exceptions  not  well  taken,  and  submitted  the  cause  tu  tbe  jury. 
The  jury  returned  a  verdict  for  plaintiff  for  $200.25,  and  the  court  rendered 
judgment  accordingly." 

There  are  two  grounds  of  complaint  a.ssigned  as  errors.  The  first  is 
to  part  of  the  charge  of  the  court  to  the  jury  in  the  following  language: 

"After  she  [plaintiff]  bad  boarded  the  train  by  mistake,  it  was  the  duty  of 
tbe  conductor  to  act  promptly  and  inform  her  of  her  mistake,  and  give  her  an 
opportunity  to  get  off  at  any  station  between  Texarkana  and  Kildare. " 

The  record  does  not  show  that  any  exception  was  taken  to  the  part 
of  the  charge  quoted  at  the  time  it  was  delivered,  nor  to  the  charge  as 
a  whole;  and  it  follows  that,  whether  erroneous  or  not,  it  cannot  be  con- 
sidered here.  The  only  exception  to  the  charge,  or  to  a  part  thereof, 
taken  in  season,  is  the  one  referred  to  in  the  second  assignment  of  errors, 
which  rplates  entirely  to  the  measure  of  damages,  and  is  as  follows: 

"The  measure  of  damages  is  the  twenty-Bve  cents  (25c.)  she  paid  for  the 
ticket  at  Kildare  from  there  to  Stalls,  and  also  the  damage  she  suffered  by 
reason  of  being  left  at  Kildare,  instead  of  being  left  at  some  other  place  t>e- 
tween  Kildare  and  Texarkana:  that  is,  that  if  the  conductor,  by  promptly  in- 
forming plaintiff  that  his  train  did  not  stop  at  Stalls,  would  have  enabled  her 
to  have  stopped  at  some  other  station  before  reaching  Kildare,  where  she 
would  have  suffered  less,  then  she  can  recover  the  increased  damage  she  suf- 
fered at  Kildare  over  what  she  would  have  suffered  at  some  other  place." 

It  is  urged  that  this  was  erroneous,  because  it  is  said  there  was  no 
pleading  in  the  case  raising  such  an  issue,  or  justifying  a  recovery  on 
such  grounds;  that  there  was  no  evidence  that  there  was  any  place  be- 
tween Kildare  and  Texarkana  where  plaintiiT,  if  put  off  there,  would 
have  suffered  less  than  she  suffered  at  Kildare;  and  that  there  was  no 
evidence  that  she  would  have  stopped  at  any  station  before  reaching  Kil- 
dare, if  the  conductor  had  promptly  informed  her  that  the  train  did  not 
stop  at  Stalls  station;  and  it  is  said  that  the  rule  of  damages  thus  given 
was  on  a  supposed  or  conjectural  state  of  facts  in  regard  to  which  no  ev- 
idence had  been  offered.  In  U.  S.  v.  Breitling,  20  How.  252-255,  it  is 
declared : 

"It  is  clearly  error  to  charge  a  jury  upon  a  supposed  or  conjectural  state  of 
facts,  of  which  no  evidence  has  been  offered.    Tbe  instruction  presupposes 
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thftt  there  is  some  evidence  before  the  jury  which  they  may  think  suflBcient 
to  establish  the  facts  liypothelically  assumed  in  the  opinion  of  the  court;  and, 
if  there  is  no  evidence  which  they  have  a  liglit  to  consider,  then  the  charge 
does  not  aid  them  In  coming  to  correct  conclusions,  but  its  tendency  is  to  em- 
barrass and  mislead  them.  It  may  induce  them  to  indulge  in  conjectures, 
instead  of  weighing  the  testimony." 

An  examination  of  the  record  shows  that  the  plaintiff  sued  for  viola- 
tion of  a  contract  of  carriage  as  a  passenger  from  Texarkana  to  Stalls, 
and  the  damages  she  claims  are  for  not  being  carried  through  to  lier  des- 
tination, and  for  being  put  oflF  at  Kildare,  an  intermediate  stiition;  all 
in  violation  of  the  contract.  The  defense  was  substantially  that  the 
plaintiff  had  taken  a  train  of  the  defendant  which,  under  the  rules  of 
tha  company,  did  not  stop  at  Stalls;  and  that,  as  the  conductor  put  the 
plaintifif  oflf  at  the  nearest  stopping  station  to  Stalls,  there  could  be  no 
recovery. 

The  facts  recited  in  the  bill  of  exceptions,  as  proven  on  the  trial  of  the 
case,  are  not  sufficiently  full  for  this  court  to  determine,  even  if  the  mat- 
ter were  open  to  inquiry,  whether  the  plaintiff  had  ntade  a  case  which 
would  entitle  her  to  go  the  jury  upon  the  issues  as  made  up  in  the  plead- 
ings. It  does  not  appear  that  there  were  any  public  instructions  posted 
at  Texarkana  as  to  whether  the  night  train,  or  any  other  train  of  defend- 
ant, did  or  did  not  stop  at  Stalls  station.  It  does  not  appear  whether 
the  plaintifif  was  or  was  not  advised  by  any  official  of  the  company  at  Tex- 
arkana as  to  what  train  she  should  take  to  go  to  Stalls,  other  than  the  in- 
ference which  can  be  drawn  from  the  fiact  that  a  few  minutes  before  the 
departure  of  the  train  the  ticket  agent,  of  defendant  sold  the  plaintiff  a 
ticket  from  Texarkana  to  Stalls.  Nor  does  the  record  show  at  what 
time — whether  in  first  taking  up  her  ticket  or  later — the  conductor  of 
the  train  informed  the  plaintifi'  she  was  on  a  through  train,  which  would 
not  stop  at  Stalls;  and,  finally,  there  is  nothing  in  the  record  to  show 
whether  the  defendant  railway  company  operated  any  train  from  Tex- 
arkana which  stopped  at  Stalls,  although  there  is  a  statement  ihat  a 
train  did  stop  at  Stalls,  but  from  where  it  started  does  not  apjiear.  VVe 
infer,  from  the  absence  of  exception  to  the  charge  of  the  court  as  given, 
that  there  was  no  objection  on  either  side  to  the  law  as  given  by  the  judge, 
"that  the  railway  company  had  the  right  to  run  through  trains  that  did 
not  stop  at  Stalls;  and  it  was  the  duty  of  plaintiff  to  inquire  if  the  train 
on  which  she  was  about  to  take  passage  stopped  at  Stalls;  but,  after  she 
had  boarded  the  train  by  mistake,  it  was  the  duty  of  the  conductor  to 
act  promptly,  and  inform  her  of  her  mistake,  and  give  her  an  oppor- 
tunity to  get  off  at  any  station  between  Texarkana  and  Kildare."  In 
other  words,  there  seems  to  have  been  no  objection  on  either  side  to  the 
charge  of  the  court  substantially  that  the  defendant  was  in  fault,  and 
for  that  fault  plaintiff  was  entitled  to  recover;  and  this  part  of  the  charge, 
as  we  have  said  before,  cannot  be  reviewed  by  this  court. 

As  the  plaintiff  had  sued  for  damages  for  being  wrongfully  put  off  at 
Kildare,  and  as,  under  the  obligations  of  the  defendant,  as  declared  by 
the  court  without  objection,  she  had  the  right  to  recover  for  such  dam- 
v.52F.no.l— 7 
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ages,  it  would  seem  that  the  charge  complained  of,  which  gives  the  rule 
of  damages  on  account  of  plaintiff's  being  put  off  at  Kildare,  is  not  open 
to  the  charge  of  being  hypothetical  or  conjectural.  If  the  court  was  right 
in  the  proposition  of  law  declared  as  to  the  liability  of  the  defendant, 
and  as  to  the  right  of  the  plaintitf  to  recover  damages  for  being  put  off 
at  Kildare,  then  it  seems  clear  that  the  rule  of  damages  given  by  the 
court  was  favorable  to  the  defendant,  as  authorizing  a  lessening  of  the 
actual  damages  suffered  by  the  plaintiff  in  being  put  off  at  Kildare,  and 
gives  plaintiff  in  error  no  ground  for  complaint  in  thiS  court.  On  the 
record,  as  brought  to  this  court,  we  see  no  other  course  than  to  affirm 
the  judgment,  and  it  is  so  ordered. 


Bank  of  Edgefield  v.  Farmers'  Co-operative  Manuf'q  Co, 

(CircitU  Court  of  Appeals,  Fifth  Circuit    June  13,  1892.) 

No.  27. 

1.  PtlSADraOS— AmBSDMEMT— VEWnflCATIOH. 

In  a  suit  in  a  federal  court  on  certain  notes,  pleas  filed  alleging  want  of  oonslder- 
r.tioD,  which  are  verified  by  an  officer  authorized  under  Code  Oa.  i  ^430,  to  admin- 
ister oaths,  to  wit,  a  justice  of  the  peaoe,  and  afterwards  sworn  to  at  the  trial  be- 
fore the  clerk  of  the  court  and  by  the  direction  of  the  court,  are  sufficiently  verified 
to  make  an  issuable  defense ;  and  such  verification  before  a  clerk  at  the  trial  Is  al- 
lowable under  Code  Ga.  i  3479  et  seq.,  as  well  as  by  Rev.  St  U.  S.  K  9M,  providing 
that  the  court  "may  at  any  time  permit  either  party  to  amend  any  defect  in  process 
or  pleading"  on  certain  conditions. 

9.    NEOOTIABLE   ISSTRTJMKNTS — BONA   FiDE   HOLDERS— NOTIOE  OF  EQUITIES. 

Where  a  bank  takes  three  negotiable  notes  before  maturity  as  collateral  for 
money  loaned,  together  with  three  other  past-due  protested  notes  by  the  same 
makers  and  indorsers,  there  bein^  nothing  on  the  face  of  the  notes  to  indicate  that 
they  were  given  for  the  same  consideration  or  formed  part  of  one  transaction,  mere 
knowledge  of  the  dishonor  of  the  past-due  notfis  will  not  operate  as  notice  to  the 
bank  that  the  three  notes  not  yet  duo  were  tainted  by  defective  consideration,  or  of 
any  equities  existing  between  the  original  parties  thereto,  and  the  bank  is  entitled 
to  recover  the  whole  of  the  indebtedness  of  the  borrower  to  it  in  a  suit  on  such 
notes. 
8.  Sa.me— Commercial  Law — State  Decisions. 

When  a  bank  advances  money  on  certain  negotiable  notes,  some  of  which  are 
past  due,  the  question  of  notice  of  any  equities  existing  between  the  original  par- 
ties, arising  from  knowledge  on  part  of  the  bank  of  such  overdue  notes,  is  not  a 
question  of  the  construction  of  a  contract,  which  is  usually  determined  by  the 
iocus  cmitrtwtus,  but  is  governed  by  the  rule  of  commercial  law  which  affects  sub- 
sequent holders  in  the  matter  of  notice  of  prior  equities,  and  not  by  the  statutes, 
rules,  or  decisions  of  the  particular  state  where  such  notes  were  executed. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Georgia. 

Action  by  the  Bank  of  Edgefield  against  the  Farmers'  Co-operative 
Manufacturing  Company  on  three  promissory  notes  held  as  collateral  se- 
curity for  a  loan  of  SI, '2.39. 77.  Verdict  and  judgment  for  $475.65  for 
plaintiff,  who  brings  error.     Reversed. 

Statement  by  Pardee,  Circuit  Judge: 

The  plaintiff  in  error  filed  a  suit  on  the  common-law  side  of  the  cir- 
cuit court  of  the  United  States  for  the  northern  district  of  Georgia  against 
the  defendant  in  error,  being  an  action  upon  three  promissory  notes,  ag- 
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gregating  $o,270.  Each  of  said  notes  was  made  at  Griffin,  Ga.,  on  the 
28th  September,  1889,  by  the  defendant  in  error,  payable  to  the  order 
of  Smith  &  Vaile  Company,  a  corporation  organized  under  the  laws,  and 
being  a  citizen,  of  the  state  of  Ohio.  These  three  notes  tvere  afterwards, 
and  before  due,  indorsed  by  Smith  &  Vaile  Company  to  D.  A.  Tomp- 
kins, a  citizen  of,  and  residing  in,  the  state  of  North  Carolina,  who  then, 
before  the  notes  became  due,  indorsed  them  for  value  to  the  plaintiff  in 
error,  a  citizen  of,  and  residing  in,  the  state  ol  South  Carolina.  The  de- 
fendant in  error  filed  cenain  pleas  setting  up  the  failure  of  considera- 
tion, which  said  pleas  were  sworn  to  by  W.  P.  Walker,  president  of  the 
defendant  company,  before  a  justice  of  the  peace  for  Spalding  county, 
in  thQ  state  of  Georgia. 

When  the  case  was  called  for  trial  in  the  court  below,  plaintiff  in  er- 
ror moved  for  judgment,  because  there  was  no  issuable  defense  filed  un- 
der oath,  as  provided  by  the  statutes  of  the  state  of  Georgia  and  rules 
of  court,  plaintiff  contending  that  the  affidavit  to  the  plea,  made  before 
a  justice  of  the  peace,  constituted  no  sworn  defense  in  the  circuit  court 
of  the  United  States.  The  court  ruled  (a)  that  the  affidavit  was  suffi- 
cient; and  (6)  that  if  it  was  not  sufficient  the  plea  could  be  sworn  to 
then  in  open  court;  and  the  plea  was  thereupon  sworn  to  by  W.  E.  H. 
Searcy,  president  of  the  defendant  company,  before  W.  C.  Carter,  dep- 
uty clerk  of  the  circuit  court  of  the  United  States  for  the  northern  dis- 
trict of  Georgia.  Plaintiff  then  renewed  the  motion  for  judgment,  be- 
cause there  could  be  no  affidavit  to  a  plea  after  the  first  term  of  the 
court.  The  court  overruled  this  motion,  and  declined  to  permit  the 
plaintiff  to  take  judgment  without  a  jury.  The  defendant  then  filed  an 
additional  plea,  which  was  also  sworn  to  before  the  deputy  clerk,  setting 
forth  that,  when  the  loan  was  made  by  the  Bank  of  Edgefield  to  D.  A. 
Tompkins,  upon  the  three  notes  as  collateral,  certain  of  the  notes  wliich 
had  been  given  by  defendant  to  Smith  &  Vaile  Company,  and  which 
were  among  those  deposited  as  collateral  security  by  Tompkins,  were 
then  due  and  impaid;  and  that  this  was  notice  to  the  Bank  of  Edgefield; 
and  that,  if  anything  was  due  to  plaintiff,  it  was  only  the  amount  first 
loaned  to  Tompkins,  being  $500. 

The  other  facts  in  the  case  sufficiently  appear  from  the  assignments  of 
error,  as  follows: 

"(1)  That  the  court  erred  in  not  granting  a  judgment  for  plaintiff,  as  re- 
quested by  its  attorneys,  upon  the  ground  tliat  tliere  was  no  issuable  defense 
filed  under  oath  by  defendant. 

"(2)  Because  the  court  erred  in  not  granting  judgment  for  plaintiff,  as  re- 
quested by  its  attorneys,  after  defendant  had  been  allowed  to  swear  to  its 
pleas  in  open  court  at  the  time  of  the  trial. 

"(3)  Because  the  court  erred  in  permitting  the  introduction  of  the  deposi- 
tions of  M.  H.  Mims,  cashier  of  plaintiff,  which  were  offered  by  defendant  at 
the  trial,  and  objected  to  by  plaintiff  in  open  court  and  in  presence  of  the 

jury- 

"(4)  Because  the  couit  erred  in  permitting  W.  E.  H.  Searcy,  president  of 
the  defendant  coiiipauy,  to  testify  in  the  cause  over  the  objection  of  the  plain- 
tiff, made  in  open  court  in  presence  of  the  jury. 
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"(5)  Because  the  court  erred  in  not  ruling  out  and  excluding  from  the  Jury 
the  depositions  of  said  M.  H.  Mlms  and  the  testimony  of  W.  £.  H.  Searcy, 
when  tlie  same  was  requested  by  attorney  for  plaintiS  in  open  court  and  in 
presence  of  the  jury. 

"(6)  Because  the  court  erred  in  charging  the  jury  as  set  forth  in  the  tran- 
script of  the  record. 

"(7)  Because  the  court  erred  in  charging  the  jury  as  follows:  'Now,  these 
notes  are  held  by  the  Bank  of  Edgefield,  and  the  proofs  show  exactly  what 
tliat  transaction  was.  We  hare  the  evidence  of  the  cashier  of  the  bank  that 
these  six  notes — the  three  notes  sued  on,  and  the  three  notes  for  S500  each, 
which  were  the  first  three  to  mature — were  placed  in  August,  1890,  in  the 
Bank  of  Edgefield,  and  that  some  notes  were  given  by  Mr.  Tompkins  after 
that,  the  first  of  wliich  were  given  on  the  18th  Octol)er.  The  three  notes, 
however,  were  due  at  the  time  these  notes  were  placed  in  the  bank.  •  In  the 
opinion  of  the  court,  the  dishonoring  of  the  three  notes,  as  it  is  called  in  law, 
— the  failure  to  pay  them  wlien  they  were  due, — was  notice  to  the  bank  of 
all  the  equities  existing  between  the  machinery  company.  Smith  &  Vaile  Com- 
pany, and  the  defendant  corporation.' 

"(8)  Because  the  court  erred  in  charging  tlie  jury  as  follows:  'So  that  be- 
ing the  case,  in  the  opinion  of  the  court,  the  bank  would  only  be  entitled  to 
recover  on  these  notes,  under  the  evidence  and  the  pleadings,  the  amount  due 
by  tlie  defendant  to  Smith  &  Vaile  Company,  which  would  be  the  amount  as 
stated  to  you  a  while  ago,  the  difTerence  in  the  freight,  and  the  interest  which 
Mr.  Searcy  says  was  on  the  entire  transaction  up  to  the  time  they  made  the 
arrangement,  at  or  about  the  time  of  the  date  of  the  letter.' 

"(9)  Because  the  court  erred  in  charging  the  jury  as  follows:  'About  the 
date  of  that  letter  which  you  have  in  evidence,  28th  February,  1890, 1  believe, 
there  was  an  adjustment  of  this  matter  between  Tompkins,  agent  or  repre- 
sentative of  the  establishment  that  sold  the  machinery,  and  the  president  of 
the  defendant  corporation;'  there  having  been  no  evidence  adduced  at  the 
trial  to  authorize  or  justify  such  charge. 

"(lU)  Because  thecourt  erred  in  charging  the  jury  as  follows:  'The  proof 
shows  that  these  notes  were  given  for  the  purchase  of  certain  machinery,  and 
that  that  machinery  was  not  delivered;  that  it  was  not  to  be  delivered,  how- 
ever, until  the  three  five  hundred  dollnr  notes  were  paid,  and  that  these  notes 
were  notpaid.  The  evidence  is  somewhat  indefinite  about  that;'  itappearing 
from  the  evidence  that  W.  E.  M.  Searcy,  a  witness  for  defendant,  positively 
and  without  dispute,  that  neither  of  the  said  three  five  hundred  dollar  notes 
were  paid,  the  evidence  not  having  in  any  wise  been  indefinite  upon  this 
point. 

"(11)  Because  the  court  erred  in  charging  the  jury  as  follows:  •  But  Mr. 
Searcy  stated  they  agreed  he  was  to  pay  the  Interest  on  the  entire  transac- 
tion and  the  difference  in  freight.  I  do  not  believe  that  the  bank  is  entitled 
to  recover  any  more  than  that.  I  think,  however,  they  are  entitled  to  re- 
cover that ; '  there  having  no  evidence  to  warrant  such  a  charge,  and  the  same 
being  illegal  and  misleading. 

"(12)  Because  the  court  erred  in  refusing  to  charge  the  jury,  when  so  re- 
quested by  counsel  for  plaintiff,  as  follows:  'If  you  find,  as  is  admitted  by 
the  plaintiff,  that  the  three  notes  for  $500  each  were  past  dtie  when  they 
were  transferred  by  Tompkins  to  the  plaintiff  bank,  along  with  the  three 
notes  sued  on,  then  this  is  not  notice  to  the  bank  of  all  the  equities  existing 
between  the  defendant  company  and  Smith  &  Vaile  Company;  nor  was  it  ev- 
idence of  a  want  or  failure  of  consideration  of  the  three  notes  not  then  due, 
and  now  sued  upon.  But  you  may  consider  the  fact  of  the  three  0500.00 
notes  being  past  due  when  the  six  notes  were  transferred  to  the  plaintiff  bank 
in  determining  from  the  evidence  if  that  fact  showed  bad  faith  in  the  bank  in 
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taking  the  notes  not  due,  and,  if  it  did,  then  the  plaibtiff  cannot  recover  any- 
thing. But  if  you  flpd  from  the  evidence  that,  when  the  bank  took  the  six 
notes.  It  took  the  three  notes  sued  on  before  due,  in  good  faith  and  for  a  val- 
uable consideration,  to  wit,  as  collateral  security  for  debt  of  D.  A.  Tompkins, 
then  the  plaintiff  is  entitled  to  recover  the  full  amount  called  for  by  the  three 
notes  sued  on.' 

"(13)  Because  the  court  erred  in  taking  a  wholly  erroneous  view  of  the 
real  issues  aud  merits  of  the  cause,  and  in  permitting  the  defendant  to  intro- 
duce evidence  of  the  equities  existing  between  the  defendant  and  Smith  & 
Vaile  Company,  to  whop)  the  notes  sued  on  were  given,  without  there  being 
any  pleadings  to  justify  the  introduction  of  such  evidence,  and  without  there 
being  any  legal  right  on  the  part  of  the  defendant  to  introduce  tes"tiniony  as 
to  such  equities;  it  not  having  been  shown  that  the  plaintiff  took  the  three 
notes  su«l  on  without  any  knowledae  of  any  failure  of  consideration  or  in» 
firmity  in  the  said  notes,  nor  that  plaintiff  took  said  notes  in  bad  faith. " 

Henry  B.  Tompkins,  for  plaintiff  in  error. 

Hall  <t  Hammond  and  Dismnkes  <t  M!lk,  (7o7m  I.  Hall  and  F.  D.  Dis- ' 
mukes,  of  counsel,)  for  defendant  in  error. 

Before  Pardee  and  McCormick,  Circuit  Judges,  and  Locke,  District 
Judge. 

Pardee,  Circuit  Judge.  Tlie  first  and  second  assigtiments  of  error 
are  not  weD  taken.  The  plea  in  this  case  was  sworn  to  originally  be- 
fore one  of  the  officers  mentioned  in  section  3450  of  the  Georgia  Code, 
and  in  accordance  with  the  Georgia  practice,  which  we  are  inclined 
to  think  was  sufficient  verification  to  the  plea  filed  in  the  circuit  court; 
but,  whether  this  be  so  or  not,  when  the  plea  was  afterwards  sworn  to 
in  open  court  at  the  time  of  the  trial,  by  the  direction  of  the  court,  we 
have  no  doubt  the  plea  was  sufficiently  verified.  Code  Ga.  §  3479  et 
Btq.y  is  very  liberal  with  regard  to  the  allowance  of  the  amendments,  aud 
sufficiently  broad,  in  our  opinion,  to  cover  this  case.  And  section  954 
of  the  Revised  Statutes  of  the  United  States  provides  that  the  court  "may, 
at  any  time,  permit  either  of  the  parties  to  amend  any  defect  in  process 
or  pleadings,  and  upon  such  conditions  as  it  shall  in  its  discretion  ami 
by  its  rules  prescribe." 

The  seventh  assignment  of  error  seems  to  be  well  taken.  It  is  as  fol- 
lows: 

"(7)  Because  the  court  erred  in  charging  thejury  as  follows:  *  Now,  tliese 
notes  are  held  by  the  Bank  of  Edgetield.  and  the  proofs  show  exactly  what 
that  transaction  was:  We  have  the  evidence  of  the  cashier  of  the  bank  that 
these  six  notes — the  three  notes  sued  on,  and  the  three  notes  for  $500  each, 
which  were  the  first  three  to  mature — were  placed  in  August,  1890,  in  the 
Bank  of  Edgetield,  and  that  some  notes  were  given  by  Mr.  Tompkins  after 
that,  the  first  of  which  were  given  on  the  lUth  of  October.  The  three  notes, 
however,  were«due  at  the  time  these  notes  were  placed  in  the  bank.  In  the 
opinion  of  the  court,  the  dishonoring  of  the  three  notes — as  it  is  called  in  law, 
the  failure  to  pay  them  when  th^  were  due — was  notice  to  the  bank  of  all 
the  equities  existing  between  the  machinery  company,  Smith  &  Vaile  Com- 
pany, and  the  defendant  corporation.'  " 

There  was  nothing  on  the  face  of  the  notes  to  indicate  that  the  three 
notes  for  $500  each,  which  were  past  due  when  they,  with  the  three 
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notes  sued  on,  were  deposited  as  collateral  security  with  the  plaintiff, 
were  for  the  same  consideration,  or  referred  in  any  way  to  the  same 
transaction,  upon  which  the  three  notes  sued  upon  were  any  of  them  is- 
sued. There  is  no  proof  in  the  case  tending  to  show  that  the  plaintiff 
had  any  knowledge  whatever  of  the  transaction  or  contract  between  the 
defendant  and  Smith  &  Vaile  Company,  or  that  the  six  notes  constituted 
or  fornned  part  of  one  transaction.  "Where  more  than  one  note  is  exe- 
cuted upon  the  same  consideration,  they  are  not  all  to  be  regarded  as 
dishonored  when  one  is  overdue  and  unpaid."  Daniel,  Neg.  Inst.  §  787. 
The  precise  question  was  before  the  supreme  court  of  the  state  of  Wis- 
consin in  the  case  of  Boas  v.  Hewitt,  15  Wis.  260.  In  that  case  the  court 
said: 

"  Upon  the  question  whether  the  purchaser  should  be  chargeable  with  no- 
tice of  any  defects  in  tlie  consideration  of  the  notes  subsequently  to  become 
due  by  reason  of  the  flrst  being  overdue  at  tlie  time,  no  authority  was  cited 
by  either  counsel,  and  we  have  found  none.  The  notes  were  all  secured  by 
one  mortgage,  and,  if  it  had  appeared  on  the  face  of  the  papers  that  they  were 
all  given  for  one  consideration,  upon  one  transaction,  it  might  be  urged,  with 
considerable  force,  that,  as  the  law  charged  the  purchaser  with  notice  of  any 
defect  in  the  consideration  of  the  flrst  note,  it  must  also  charge  hira  with  like 
notice  that  all  were  given  for  one  consideration.  Hut  how  that  question 
should  be  decided,  if  it  ever  arises,  can  be  then  determined.  But  there  was 
nothing  on  the  face  of  the  papers  to  show  that  the  notes  were  all  given  for 
one  consideration.  It  is  true  they  bore  the  same  date,  and  were  secured  by 
one  mortgage.  But  it  is  frequently  the  case  that  parties,  in  giving  securities, 
include  debts  arising  out  of  many'ditferent  transactions,  as  to  some  of  which 
there  might  have  been  defenses  not  affecting  the  others;  and  we  do  not  think 
that  a  purchaser  of  negotiable  notes  before  maturity  can  be  held  chargeable 
with  notice  of  any  defect  in  their  consideration  from  the  mere  fact  that  an- 
other note,  secured  by  the  same  mortgage,  was  overdue,  and  had  not  been 
paid." 

Boss  V.  Heioitt  was  affirmed  in  the  supreme  court  of  Wisconsin,  45 
Wis.  110,  citing  Baiik  v.  Kirby,  108  Mass.  497,  and  CromweU  v.  Cottniy 
of  Sac,  96  U.  S.  51.  In  OromiveU  v.  Qownty  oj  Sac,  affirmed  in  Railway 
Co.  V.  Sprague,  103  U.  S.  756-762,  and  also  in  case  of  Morgan  v.  U,  S., 
113  U.  S.  476-.502,  5  Sup.  Ct.  Rep.  588,  it  is  held  that  the  fact  that 
installments  of  interest  are  overdue  and  unpaid  is  not  sufficient  to  affect 
the  position  of  one  taking  bonds  and  subsequent  coupons  before  matu- 
rity for  value,  as  a  bona  fide  holder. 

The  defendant  in  error  contends  that  the  rule  given  in  the  judge's 
charge  was  correct,  because  section  278G  of  the  Code  of  Georgia  provides 
as  follows: 

"If  the  holder  receives  it  after  it  is  due,  its  nonpayment  at  maturity  is  no- 
tice to  him  of  dishonor,  and  he  takes  it  subject  to  all  the  equities  existing  be- 
tween the  original  parlies  thereto;  and  if  there  be  several  notes  constituting 
one  transaction,  but  due  at  different  times*  the  fact  that  the  one  is  overdue 
and  unpaid  shall  be  notice  to  the  purchaser  of  all,  and  put  him  on  his  guard." 

And  he  cites  the  case  of  Harreli  v.  Broxtou,  78  (ja.  129,  3  S.  E.  Rep.  5, 
to  the  same  purport. 
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The  plaintifif  in  error  contends  that  the  question  of  notice  of  equities 
existing  between  original  parties  in  the  case  of  commercial  paper  is  reg- 
ulated and  determined  by  the  commercial  law,  and  not  by  the  rule  or 
decisions  in  any  particular  state;  relying  upon  Stcifi  v.  Tyson,  16  Pet.  1; 
Gates  V.  Bank,  100  U.  S.  239;  Railroad  Co.  v.  National  Bank,  102  U.  S. 
14;  Panav.  Bowler,  107  U.  S.  529-541,  2  Sup.  a.  Rep.  704;  Burgess 
V,  Sdiffman,  107  U.  S.  33,  2  Sup.  Ct.  Rep.  10-  ICing  v.  Doane,  139  U. 
S.  173,  11  Sup.  Ct.  Rep.  465. 

There  is  no  doubt  that  the  law  of  the  place  where  the  contract  was 
made  usually  governs  in  the  construction  and  enforcement  thereof, 
and  that  the  validity  and  effect  of  all  writings  or  contracts  are  deter- 
mined by  .the  laws  of  the  place  where  executed.  The  question  presented 
here,  however,  is  not  with  regard  to  the  construction  of  the  contract  or 
its  validity,  but,  rather,  with  regard  to  the  rule  of  commercial  law  which 
affects  subsequent  holders  in  the  matter  of  notice  of  prior  equities.  We 
are  of  the  opinion  that  the  general  commercial  law  prevails,  and  not  any 
particular  rule  or  decision  established  in  the  state  of  Georgia  either  by 
the  decisions  of  the  supreme  court  of  that  state  or  by  statute  announc- 
ing a  rule. 

It  has  been  settled  in  the  courts  of  the  United  States  since  the  lead- 
ing case  of  Goodman  v.  Simonds,  20  How.  343,  that  one  who  acquires 
mercantile  paper  before  maturity  from  another,  who  is  apparently  the 
owner,  giving  a  consideration  for  it,  obtains  a  good  title,  though  he  may 
know  facts  and  circumstances  that  would  cause  him  to  suspect,  or  would 
cause  one  of  ordinary  prudence  to  suspect,  that  the  person  from  whom 
he  obtained  it  had  no  interest  in  or  authority  to  use  it  for  his  own 
benefit,  and  though  by  ordinary  diligence  he  could  have  ascertained 
those  facts.  Sunfl  v.  Smith,  102  U.  S.  442;  King  v.  Doane,  139  U.  S. 
166,  11  Sup.  Ct.  Rep.  465.  It  follows  that,  although  the  three  notes 
of  the  same  date  as  those  acquired  by  the  plaintiff  were  past  due,  and 
that  the  plaintiff  was  informed  of  that  fact,  still  that  would  not  be  no-' 
tice  that  the  three  notes  not  yet  due  were  in  any  wise  tainted  by  defect- 
ive consideration,  or  for  any  other  cause. 

The  eighth  assignment  of  error  seems  also  to  be  well  taken.  It  is  as 
follows: 

"(8)  Because  the  court  erred  in  charging  the  jury  as  follows:  •  So  that  be- 
ing the  case,  in  the  opinion  of  the  court,  the  bank  would  only  be  entitled  to 
recover  on  these  notes,  under  the  evidence  and  the  pleadings,  the  amount  due 
by  the  defendant  to  Smith  <fc  Vaile  Company,  which  would  be  the  amount  as 
stated  to  you  a  while  ago,  the  difference  in  the  freight,  and  the  interest  which 
Mr.  Searcy  says  was  on  the  entire  transaction  up  to  the  time  they  made  the 
arrangement,  at  or  about  the  time  of  the  dale  of  the  letter.'  " 

The  proof  in  the  case  shows  without  dispute  that  the  three  promissory 
notes  sued  upon  by  plaintiff  were  held  by  it  as  collateral  security  to  se- 
cure loans  and  discounts  from  time  to  time  thereafter  to  D.  A.  Tomp- 
kins, whose  total  indebtetlness  to  the  plaintiff  at  the  time  suit  waa 
brought  amounted  to  $1,239.77.  This  evidence  was  produced  by  the 
defendant,  and,  as  there  is  no  evidence  to  the  contrary,  it  is  certainly 
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binding  upon  the  defendant.  "When  it  appears  that  the  bill  or  note 
was  acquired  by  the  holder  as  collateral  security  for  a  debt,  and  he  is 
deemed  entitled  to  recover  upon  it,. he  is  still  limited  to  the  amount  of 
the  debt  which  it  secures  if  there  be  a  valid  defense  against  his  trans- 
ferrer, being  regarded  as,  at  all  events,  a  bona  fide  holder,  and  entitled 
to  stand  upon  a  better  footing  only  pro  tanto.  Tlius  the  holder  could 
recover  against  an  accommodation  party  no  more  than  the  consideration 
actually  advanced ;  but,  in  the  absence  of  proof,  he  will  be  deemed  to 
have  advanced  the  full  amount  of  the  paper."  Daniel,  N^.  Inst.  §  832. 
To  the  same  effect  see  Stoddard  v.  Kimball,  6  Gush.  469;  President,  etc., 
V.  Chapin,  8  Mete.  (Mass.)  40;  Msher  v.  fWer,  98  Mass.  303;  Bank  v. 
Boberts,  46  Wis.  373;  Bank  v.  Werst,  52  Iowa,  684,  3  N.  W.  Rep.  711; 
Hatcher  v.  Bank,  79  Ga.  547,  5  S.  E.  Rep.  Ill,  and  cases  there  cited. 
The  charge  of  the  court,  based  on  the  theory  that  the  plaintiff  was  not 
a  bona  fide  holder,  limiting  plaintiff's  right  to  recover  to  the  amounts  due 
by  the  defendant  to  Smith  &  Vaile  Company,  was  probably  correct,  if 
the  theory  upon  which  it  was  based  had  been  the  correct  theory  of  the 
case;  but,  as  we  have  shown  in  considering  the  seventh  assignment  of 
error,  that  theory  was  wrong,  and  it  follows  that  the  charge  of  the  court 
limiting  the  plaintiff's  right  to  recover  an  amount  leas  than  the  indebt- 
edness of  Tompkins  to  plaintiff  was  erroneous.  A  consideration  of  the 
other  assignments  of  error  is  unnecessary.  The  judgment  of  the  circuit 
court  is  reversed,  with  costs,  and  the  cause  is  remanded,  with  instruc- 
tions to  order  a  new  trial. 


In  re  Greene. 

(Circuit  Court,  S.  V.  Ohio,  W.  D.    Angu«t4, 1393.) 
1.  Habeas  Cobpos  — Pmsonbh  Hblo  for  Rkmotai,  to  Asotheu  District  —  Ijtoict- 

MEST. 

On  habeas  corpus  to  release  a  person  held  under  a  warrant  of  a  United  States 
commlBsloner  to  await  an  order  of  the  district  judge  for  his  removal  to  another 
district  to  answer  an  Indictment,  It  Is  the  right  and  duty  of  the  circuit  oourt  to 
examine  the  indictment  to  ascertain  wtietber  it  charges  any  otTense  against  the 
United  States,  or  wliether  the  oflFense  comes  within  the  jurisdiction  of  the  court  in 
which  the  iadictment  is  pending. 
9.  Crimixal  Law— Offenses  aoainst  TJsited  States— Commos-Law  Defixitioxs. 

There  are  no  common-law  offenses  against  the  United  States,  and  the  offenses 
cognizable  in  the  federal  courts  are  only  such  as  the  federal  statutes  define,  pro- 
vide a  punishment  for,  and  confer  jurisdiction  to  try;  but  when  congress  adopts 
or  creates  a  common-law  offense  the  courts  may  properly  loolc  to  the  common  law 
for  the  true  meaning  and  definition  thereof,  in  the  absence  of  a  clear  definition  In 
the  act  creating  it. 
8.  Same— Monopolies— ISDiOTMENt. 

Under  the  act  of  July  2,  1890,  "to  protect  trade  and  commerce  against  unlawful 
restraints  and  monopolies, "  an  indictment  simply  following  the  language  of  the 
statute  would  be  wholly  Insufflcient,  for  the  words  of  the  act  do  not  themselves 
fully,  directly,  and  clearly  set  forth  all  the  elements  necessary  to  constitute  the 
offense;  and  tJie  indictment  must,  therefore,  be  tested  by  the  specific  facts  alleged 
to  have  been  done  or  committed. 
4.  Constitutioxal  Law— Ixtkhstatp.  Commeiice— Moxopoi.ies. 

Congress  has  no  authority,  under  the  commerce  clause  or  any  othei*  provision  of 
the  constitution,  to  limit  the  right  of  a  corporation  created  by  a  state  in  the  aoqul- 
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sition,  control,  and  disposttton  of  property  in  the  several  states,  and  it  is  immate- ' 
rial  that  such  property,  or  the  products  thereof,  may  become  the  subjects  of  inter- 
state commerce:  and  it  is  apparent  that  by  the  act  of  July  2,  1S90,  in  relation  to 
monopolies,  congress  did  not  intend  to  declare  that  the  acquisition  by  a  state  cor- 
poration of  so  large  a  part  of  any  species  of  property  as  to  enable  the  owners  to 
control  the  traflic  therein  among  the  several  states,  constituted  a  criminal  offense. 

6.  MosopoLiEs — Restraint  of  Trade. 

To  constitute  the  offense  of  "monopolislDg,  or  attempting  to  monopolize,  **  trade 
or  commerce  among  the  states,  within  the  meaning  of  section  2  of  said  act,  it  is 
necessary  to  acquire,  or  attempt  to  acquire,  an  exclusive  right  in  such  oommerM 
by  means  which  will  prevent  others  from  engaging  therein.  9> 

Ck  BaMB— ISDICTMBNT. 

In  an  indictment  under  section  1  of  the  act  of  July  2, 1890,  to  protect  trade  and 
commerce  against  monopolies,  one  count  alleged,  in  substance,  that  on  a  specified 
date  defendants,  under  the  guise  of  the  Distilling  &  Cattle  Feeding  Company,  sold 
to  certain  persons  in  Boston  a  quantity  of  alcohol,  then  in  Illinois,  and  that,  by  rea- 
son of  the  fact  that  said  company  controlled  the  manufacture  and  sale  of  75  per 
cent,  of  all  distillery  products  in  the  United  States,  defendants  fixed  the  price  at 
which  the  purchasers  should  and  did  sell  such  alcohol,  and  "did  compel"  said  pur- 
chasers "to  sell  said  alcohol  at  no  less  price  than  that  fixed"  by  them,  but  there 
were  no  aUegations  as  to  the  means  of  compulsion.  Held,  that  it  could  not  be 
assumed  from  these  allegations  that  the  means  used  was  a  contract  with  the  pur- 
chasers, and  the  count  was  bad,  as  being  too  vague  to  charge  any  contract  en 
restraint  of  trade  between  the  states. 

7.  8am»— Rewraixt  or  Trade — What  Constitutes. 

An  ar.rangenient  whereby  the  said  company  promised  persons  who  purchased 
from  its  distributing  agents  that  if,  for  the  ensuing  six  months,  they  would  purchase, 
their  distillery  products  exclusively  from  such  agents,  and  would  not  resell  the 
same  at  prices  less  than  those  fixed  by  the  company,  then,  on  being  furnished  with 
a  certificate  of  compliance  therewith,  it  would  pay  a  certain  rebate  on  the  amount 
of  such  purchases,  did  not  constitute  a  contract  In  restraint  of  trade,  within  the 
meaning  of  section  1  of  said  act,  since  the  purchaser  was  not  in  any  way  bound  to 
the  performance  of  the  conditions  named;  nor  did  such  arrangement  operate  U>: 
"monopolize, "  or  "as  an  attempt  to  monopolize, "  trade  and  commerce,  within  the 
meaning  of  section  2  of  said  act 

8.  Same. 

Nor  was  there  any  offense  under  the  statute,  even  after  the  purchaser  complied 
with  the  conditions  of  the  promise,  and  thereby  became  entitled  to  the  rebate,  for 
such  compliance  had  no  retroactive  effect  to  create  a  valid  contract  between  the 
parties  prior  thereto. 
B.  Samb. 

Even  if  the  promise  could  be  considered  as  a  binding  contract  between  the  par-, 
ties,  the  restraint  thereby  imposed  was  only  partial  and  reasonable  in  the  protec- 
tion of  defendant's  business,  and  was  not  of  the  general  character  necessary  to 
constitute  an  unlawful  contract  in  restraint  of  trade.  Mogul  S.  S-  Co.  v.  Mc- 
OregoT,  [18S»a]  App.  Cas.  pt.  1,  p.  25,  approved. 

10,  Same— Indictment  op  Stockholders  for  Acts  of  Corporation. 

In  indictments  of  individuals  under  the  said  statute,  where  all  the  acts  alleged  to 
constitute  the  offense  are  charged  to  have  been  done  by  a  corporation,  an  omission 
to  state  what  i-elation  defendants  bore  to  the  corporation,  other  than  that  of  stock- 
holders, is  fatal,  since  mere  stockholders  cannot  De  held  criminally  responsible  for 
the  acts  of  the  corporation. 

At  Law.  Petition  by  Louis  H.  Greene  for  a  writ  of  habeaa  corptis  to 
release  him  from  the  custody  of  the  United  States  marshal,  by  whom  he 
is  held  under  a  warrant  of  a  United  States  commissioner,  awaiting  an 
order  for  his  removal  to  the  district  of  Massachusetts  to  answer  an  indict* 
ment  for  an  alleged  violation  of  the  act  of  July  2,  1890,  relating  to  mo- 
nopolies.    Prisoner  dischai^d. 

John  W.  Herron,  for  the  United  States. 

Ramsey,  Maxivell  &  Runvsey,  for  Greene. 

Jackson,  Circuit  Judge.  The  petitioner,  a  citizen  and  resident  of 
Ohio,  having  been  arrested  and  taken  into  the  custody  of  the  United 
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States  marshal  of  this  district  upon  a  warrant  of  a  United  States  com- 
missioner, here  to  await  an  order  of  the  judge  of  the  district  court,  under 
section  1014  of  the  Revised  Statutes,  lor  his  removal  to  the  district  of 
Massachusetts  for  trial  upon  an  indictment  found  and  pending  therein 
against  him  and  others  for  alleged  violations  of  the  act  of  congress  ap- 
proved July  2,  1890,  entitled  "An  act  to  protect  trade  and  comnrerce 
iuainst  unlawful  restraint  and  monopolies,"  has  applied  to  this  court  to 
WB  discharged  from  such  custody,  claiming  that  he  is  illegally  restrained 
of  his  liberty;  that  said  indictment  against  him  in  the  district  court  of 
Massachusetts,  on  which  his  arrest  and  confinement  is  solely  based, 
charges  him  with  no  offense  against  the  United  States  under  said  act  of 
July  2,  1890;  and  that  said  district  court  has  no  jurisdiction  over  either 
his  person  or  the  alleged  offense  on  which  it  is  sought  to  remove  him 
there  for  trial. 

It  admits  of  no  question  that  it  is  both  the  right  and  duty  of  this 
court,  upon  this  application,  to  consider  and  determine  whether  the  in- 
dictment pending  against  the  petitioner  in  the  district  of  Massachusetts 
charges  either  a  criminal  offense  or  one  that  comes  within  the  jurisdiction 
of  that  court.  It  is  well  settled  that  upon  application  for  an  order  of 
removal  under  section  1014,  Rev.  St.,  the  district  court  or  judge  may 
properly  look  into  the  indictment  to  ascertain  whether  an  offense  against 
the  United  States  is  charged,  and  whether  the  court  to  which  the  accused 
is  sought  to  be  removed  has  jurisdiction  of  the  same.  In  such  cases  the 
judge  exercises  something  more  than  a  mere  minif-terial  function,  involv- 
ing no  judicial  discretion.  The  liberty  of  the  citizen,  and  his  general 
right  to  be  tried  in  a  tribunal  or  forum  of  his  domicile,  imposes  upon  the 
judge  the  duty  of  considering  and  passing  upon  those  questions.  Such 
has  been  the  uniform  practice  of  the  federal  courts.  In  re  Btiell.  3  Dill. 
116;  In  re  Dmg,  4  Fed.  Rep.  19-3;  U.  S.  v.  Brawner,  7  Fed.  Rep.  86; 
U.  S.  V.  Rogers,  23  Fed.  Rep.  658;  U.  S.  v.  Fowkes,  49  Fed.  Rep.  50; 
Homer  v.  U.  S.,  143  U.  S.  207,  12  Sup.  Ct.  Rep.  407.  These  cases  have 
recently  been  followed  and  approved  by  Judge  Ricks  in  the  case  of /n  re 
Qyrning,  {U.  S.  v.  Greaihut,)  51  Fed.  Rep.  205,  and  by  Judge  L.icombe 
in  lie  Terrell,  (_U.  S.  v.  Greenhul,')  51  Fed.  Rep.  213,  upon  removal  pro- 
ceedings under  the  same,  or  substantially  the  same,  indictment  as  that 
pending  against  petitioner.  In  the  Teirdl  Case,  Judge  Lacombe  properly 
states  that  the  same  right  and  duty  of  looking  into  the  indictment  arises 
upon  habeas  corpus,  whether  the  petitioner  is  held  under  the  warrant 
of  removal  issued  by  the  district  judge,  whose  decision  is  thus  reviewed, 
or  under  the  warrant  of  the  commissioner,  to  await  the  action  of  the  dis- 
trict judge. 

It  is  insisted  by  the  district  attorney,  on  behalf  of  the  United  States, 
that  if  the  indictment  is  insufficient  it  must  be  met  by  a  motion  to  quash, 
or  some  other  appropriate  proceeding  in  the  court  in  which  it  is  pending, 
and  whose  action  would  be  subject  to  review;  and  the  case  of  In  re  Lan- 
caster, 137  U.  S.  393,  11  Sup.  Ct.  Rep.  117,  is  relied  on  to  support  his 
contention  that  under  habeas  corpus  proceedings  tlie  sufficiency  of  the 
indictment  should  not  be  inquired  into.     We  do  not  understand  that 
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decision  as  laying  down  any  such  general  proposition  as  claimed  for  it 
in  cases  like  the  present.  In  that  case  the  petitioners,  being  in  the  cus- 
tody of  the  United  States  marshal  under  an  indictment  pending  against' 
them  in  the  circuit  court  for  the  southern  district  of  Georgia,  applied  to 
the  supreme  court  for  leave  to  file  in  said  court  their  petition  for  a  writ 
of  habeas  corpus,  upon  the  grounds  that  the  matters  and  things  set  forth 
and  charged  against  them  in  the  indictment  did  not  constitute  any  offense 
under  the  laws  of  the  United  States,  or  cognizable  in  the  circuit  court. 
"In  this  posture  of  the  case,"  say  the  supreme  court,  "we  must  decline 
to  interfere."  In  this  case  it  appears  that  the  circuit  court  in  which  the 
indictment  was  pending  had  taken  jurisdiction,  and  had  the  petitioners 
by  its  direction  in  the  custody  of  its  marshal,  and  no  reason  was  shown 
for  not  invoking  the  judgment  of  said  court  upon  the  sufficiency  of  the 
indictment.  The  supreme  court,  in  declining  to  interfere,  acted  in  ac- 
cordance with  its  well-settled  rule  not  to  issue  or  grant  a  writ  of  habeas 
eorpvx  in  the  exercise  of  its  original  jurisdiction,  except  when  the  inferior 
court  is  acting  without  jurisdiction,  or  is  exceeding  its  power  to  the 
prejudice  of  the  party  seeking  relief.  In  re  Lane,  135  U.  S.  446,  10  Sup. 
Ct.  Rep.  760;  Et  parte  Mirzan,  119  U.  S.  584-586,  7  Sup.  Ct.  Rop.  341. 
It  certainly  did  not  intend  to  lay  down  the  proposition  that  no  other 
court  than  that  in  which  an  indictn\ent  was  pending  could  look  into  the 
sufficiency  of  such  indictment,  or  pass  upon  the  question  whether  it 
charged  an  offense,  or  was  within  the  proper  jurisdiction  of  such  court; 
for  in  the  more  recent  case  of  Horner  v.  U.  S.,  143  U.  S.  214,  12  Sup. 
Ct.  Rep.  410,  it  is  said : 

"The  district  judge,  in  exercising  liis  jurisdiction  under  section  1014.  Rev. 
St.,  to  issue  a  warrant  for  the  removal  of  Horner  to  the  southern  district  of 
Illinois,  had  a  right  to  determine  wliether  or  not  the  offense  was  w^hln  the 
jurisdiction  of  the  district  court  of  the  United  States  for  that  district,  and 
that  determination  was  reviewable  by  habeas  eorptis." 

In  the  second  case  of  Honifr  v.  U.  S.,  143  U.  S.  570,  12  Sup.  Ct. 
Rep.  522,  no  question  of  removal  to  another  district  was  involved,  nor 
had  any  indictment  been  found;  but  the  petitioner  was  simply  held  to 
await  the  action  of  the  grand  jury,  and  prematurely  sought  to  raise,  by 
habeas  corpus  proceedings,  the  question  un<ler  examination,  whether  any 
offense  had  been  committed.  The  present  proceeding  is  essentially  dif- 
ferent, and  comes  within  the  rule  stated  above  by  Judge  Lacombe.  If 
the  indictment  shows  no  offense  committed  against  the' United  States  in 
Massachusetts,  the  petitioner  is  unlawfully  and  illegally  restrained  of  his 
liberty  in  being  held  in  custody  to  await  an  order  for  his  removal  to 
that  district  for  trial,  and  is  entitled  to  the  same  measure  of  relief  as 
though  the  removal  had  been  ordered  by  the  district  judge.  The  right 
of  the  government  to  have  the  petitioner  tried  in  the  district  of  Massa- 
chusetts where  the  indictment  is  pending  is  not  questioned  if  the  case 
against  him  comes  under  section  731  of  the  Revised  Statutes,  providing 
that,  "  when  any  offense  against  the  United  States  is  begun  in  one  judi- 
cial circuit,  and  completed  in  another,  it  shall  be  deemed  to  have  been 
committed  in  either,  and  may  be  dealt  with,  inquired  of,  tried,  deter< 
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mined,  and  punished  in  either  district  in  the  snuie  manner  as  if  it  had 
been  actually  and  wholly  committed  therein."  There  is,  however,  noth- 
ing in  this  provision  of  the  law  which  deprives  the  court  of  the  right 
and  duty  to  look  into  the  indictment  to  determine  whether  any  offense 
against  the  United  States  is  charged,  and,  if  so,  whether  it  was  either 
begun  or  completed  in  the  district  of  Massachusetts,  so  as  to  give  the 
federal  court  there  jurisdiction  of  the  case.  If,  in  cases  like  the  present, 
the  mere  pendency  of  an  indictment  against  a  party  in  a  state  other  than 
that  of  bis  domicile  should  be  held  to  preclude  all  inquiry  into  the 
question  whether  he  is  charged  with  any  offense  against  the  United 
States,  or  whether  the  court  wherein  such  indictment  is  pending  has  ju- 
risdiction to  try  the  accused,  the  rights  of  the  citizen  would  be  open  to 
serious  abuse.  We  are  clearly  of  the  opinion  that  the  authorities  es- 
tablish a  different  rule,  and  we  therefore  proceed  to  the  consideration  of 
the  indictment  against  the  petitioner,  to  ascertain  if  any  offense  is 
charged  against  him,  and,  if  so,  whether  the  district  court  of  Massachu- 
setts has  any  jurisdiction  in  the  premises. 

The  indictment  is  based  upon  alleged  violations  of  sections  1  and  2  of 
the  act  of  July  2,  1890,  which  read  as  follows: 

"Section  1.  Every  contract,  combination  in  the  form  of  trust  or  otherwise, 
or  conspiracy,  in  restraint  of  trade  or  coiutntfrce  among  the  several  states  or 
with  foreign  nations,  is  liereby  declared  to  be  illegal.  Every  person  who  shall 
make  such  contract,  or  engage  in  any  such  combination  or  conspiracy,  shall 
be  deemed  guilty  of'a  misdemeanor,  and,  on  conviction  thereof,  shall  be  pun- 
ished by  tiuB  not  exceeding  five  thousand  dollars,  or  by  imprisonment  not  ex- 
ceeding one  year,  or  by  both  said  punishments,  in  the  discretion  of  the  court. 
•Sec.  2.  Every  person  who  shall  monopolize,  or  attempt  to  monnpoliKe,  or  com- 
bine or  conspire  with  any  other  person  or  persons  to  monopolize,  any  part  of 
the  trade  or  commerce  among  the  several  states,  or  with  foreign  nations,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be  pun- 
ished by  fine  not  exceeding  five  thousand  dollars,  or  by  imprisonment  not  ex- 
ceeding one  year,  or  by  both  said  punishments,  in  the  discretion  of  the  court. " 

The  indictment  contains  four  counts.  The  1st,  3d,  and  4th  allege  vi- 
olation of  section  1,  and  tlie  2d  count  charges  a  violation  of  section 
2.  The  1st,  2d,  and  3d  counts  recite,  in  the  same  general  way,  that  on 
the  11th  day  of  February,  1890,  the  petitioner  and  other  associates,  in 
the  states  of  Ohio,  Illinois,  and  New  York,  engaged  with  each  other  in 
a  combination,  in  restraint  of  trade  and  commerce,  in  distillery  prod- 
ucts; that,  for  the  purpf>se  of  restraining  trade  and  commerce  in  said 
products  among  the  several  states  of  the  United  States,  they,  in  the  form 
and  guise  of  a  corporation  known  and  designated  as  the  Distilling  & 
Cattle  Feeding  Company,  which  was  on  said  11th  day  of  February,  1890, 
organized  under  the  laws  of  Illinois,  thereafter,  and  prior  to  August  1. 
1890,  obtained  control,  by  purclinse,  renting,  and  leasing,  70  other  dis- 
tilleries within  the  United  States  used  for  the  manulacture  of  said  dis- 
tilling products,  which  products  were  on  February  11,  1890,  and  con- 
tinuously thereafter,  up  to  the  finding  of  the  indictment,  "a  subject  of 
trade  and  commerce  among  the  several  states  of  the  said  United  States;" 
that  eaoh  of  said  distilleries  were,  at  the  respective  dates  of  their  pur- 
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chase,  renting,  or  leasing  and  running  under  said  control,  separate  and 
distinct,  and  competing  in  the  manufacture  and  sale  of  distilling  prod- 
octa  among  the  several  states;  that,  in  pursuance  of  said  combination, 
they  used,  managed,  and  controlled  all  said  distilleries,  and  by  means 
thereof  did,  daring  the  period  last  mentioned,  manufacture  and  sell, 
and  control  the  manufacture  and  sale,  within  the  United  Slates,  of  77,- 
000,000  gallons  of  said  distillery  products,  said  quantity  being  75  per 
cent,  of  all  the  distillery  products  made  and  sold  within  and  among  the 
United  States  during  said  period;  that  the  condition  of  trade  and  com- 
merce in  said  products  among  the  several  states  during  said  period  was 
such  that,  by  controlling  the  manufacture  and  sale  of  75  per  cent,  of 
said  distillery  products,  they  were  able  to  control  and  fix  the  price  at 
which  they  would  sell  such  products  to  dealers  therein  in  the  several 
states,  and  to  control  and  hx  the  price  at  which  such  dealers  should  sell 
the  same  to  citizens  of  the  several  states  during  said  period;  that  by  said 
means  they  intended  to  control  the  amount  of  said  distillery  products 
manulactured  and  sold  among  the  several  states,  and  to  control  and  fix 
the  price  at  which  said  distillery  products  should  be  sold  by  all  dealers 
therein  among  the  several  states,  and  in  the  state  of  Massachusetts,  and 
to  prevent  and  counteract  the  effect  of  free  competition  in  the  usual 
price  at  which  said  products  were  sold  among  and  within  the  several 
states,  and  to  increase  and  augment  the  usual  price  thereof,  and  thereby 
exact  and  procure  great  sums  of  money  from  the  citizens  of  Massachu- 
setts and  other  states  purchasing  distillery  products,  and  to  secure  to 
themselves  exclusively  the  trade  and  commerce  in  said  distillery  prod- 
ucts, and  by  all  the  means  aforesaid  unlawfully  to  restrain  the  trade  and 
commerce  in  such  products  among  the  several  states  of  the  United  States. 
The  first  count  then  alleges  that,  in  pursuance  of  said  purpose  and  in- 
tent, they,  under  the  form  and  guise  of  said  Distilling  &  Cattle  Feeding 
Company,  on  October  3,  1890,  did  at  Boston,  within  the  district  of 
Massachusetts,  "negotiate  a  sale,  and  did  sell,"  to  the  firm  of  D.  T.  Mills 
&  Co..  5,642.82  proof  gallons  of  alcohol,  which  was  then  in  the  .state  of 
Illinois;  that  by  reason  of  said  combination,  and  of  their  control  of  the 
large  number  of  distilleries  and  the  manufacture  of  75  per  cent,  of  all 
such  products  in  the  United  States,  they  did  fix  the  price  at  which  said 
D.  T.  Mills  &  Co.,  who  were  dealers  therein  at  Boston,  should  and  did 
sell  said  alcohol  within  said  district  of  Massachusetts,  or  for  transporta- 
tion into  any  other  state,  "and  did  compel  said  Mills  &  Co.  to  sell  said 
alcohol  within  said  district  of  Massachusetts  for  use  in  said  district,  or 
for  transportation  to  other  states  ol  tlie  United  States,  at  no  less  price  than 
that  fixed  "  by  the  accused ;  that  by  this  means  they  controlled  the  amount 
of  distilled  products  sold  within  the  state  of  Ma.^sachu.'jctts,  and  did  fix 
the  price  at  which  said  products  were  sold  by  dealers  in  said  state;  that 
they  thereby  prevented  and  counteracted  the  effect  of  free  competition  on 
the  usual  price  at  wiiich  said  products  were  sold  within  the  state,  and  did 
increase  and  augment  the  usual  price  at  which  said  distillery  products 
were  sold  in  the  state  of  Massachusetts  for  use  therein  or  transportation 
therefrom,  and  that  they  thereby,  and  by  the  means  aforesaid,  did  "re- 
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strain  the  trade  and  commerce  in  said  distilling  products  between  the 
state  of  Massachusetts  and  the  states  of  the  said  United  States  other  than 
the  state  of  Massachusetts,"  contrary  to  the  form  of  the  statutes  in  such 
case  made  and  provided. 

The  second  count,  based  upon  the  second  section  of  the  act,  after  the 
aforesaid  general  recital,  charges  an  unlawful  attempt  to  monopolize  the 
trade  and  commerce  in  distillery  products  under  the  form  and  guise  of 
said  Distilling  &  Cattle  Feeding  Company;  and  the  specific  acts  therein 
alleged  are  that  on  September  18,  1890,  C.  I.  Hood,  of  Lowell,  Mass., 
purchased  from  Webb&  Harrison,  as  distributing  agents  of  the  accused, 
526.52  proof  gallons  of  alcohol;  that  the  defendant,  in  the  form  and 
guise  of  the  aforesaid  company,  promised  said  Hood  a  rebate  of  five 
cents  per  gallon  on  the  purchase  price  of  said  alcohol,  upon  condition 
that  for  six  months  from  the  date  of  the  promise  he  should  have  bought 
his  supply  or  supplies  of  distillery  products  exclusively  from  said  com- 
pany's agents,  and  should  not  have  sold  any  of  the  products  so  pur- 
chased at  less  than  the  company's  distributing  agents'  list  prices,  and 
should  furnish  evidence  of  compliance  with  those  conditions  in  the  form 
of  a  certificate.  This  count  alleges  a  similar  arrangement  with  Kelly 
and  Durkee  on  the  sale  to  them,  September  23, 1890,  by  the  company's 
distributing  agents,  of  85.54  proof  gallons  of  alcohol.  It  also  sets  out  a 
list  of  the  distributing  agents  from  whom  purchases  could  be  made,  and 
the  agreement  of  the  company  as  to  the  five  cents  per  gallon  rebate,  and 
the  condition  on  which  it  would  be  made.  It  is  alleged  that,  by  means 
of  said  premises  and  terms  of  rebate  to  said  purchasers,  the  accused, 
under  the  form  and  guise  aforesaid,  did  attempt  to  monopolize  to  them- 
selves the  trade  and  commerce  in  said  distillery  products  among  the 
several  states,  in  violation  of  law. 

The  third  count  is  based  upon  the  first  section  of  the  act.  It  alleges 
an  agreement  made  by  the  aforesaid  company  with  C.  I.  Hood,  at  Lowell, 
Mass.,  on  the  sale  to  him  of  518.88  gallons  of  said  company's  products, 
made  October  2,  1890,  for  a  rebate  upon  the  same  terms  and  conditions 
as  set  forth  in  the  second  count,  by  which  arrangement  and  promise  it  is 
charged  that  the  accused  "did  attempt  to  execute  and  carry  out  the  pur- 
pose and  intent  aforesaid  to  restrain  the  trade  and  commerce  in  said  dis- 
tillery products  among  the  several  states  of  the  said  United  States,  and 
especially  between  the  state  of  Massachusetts  and  other  states  of  the 
United  States,  against  the  peace,"  etc. 

The  fourth  count  is  also  founded  upon  section  1  of  the  act.  It  sets 
out  a  contract  or  agreement  of  the  Distilling  &  Cattle  Feeding  Company 
with  Kelly  and  Durkee,  bearing  date  at  Peoria,  111.,  September  23, 1891, 
promising  to  pay  the  latter  S4.27  as  a  rebate  of  5  cents  per  gallon  on 
85.54  proof  gallons  of  the  company  products  purchased  that  day,  upon 
the  same  terms  and  conditions  as  alleged  in  the  second  and  third  counts; 
and  then  sets  forth  the  certificate  of  said  Kelly  and  Durkee  that  they  had 
since  the  date  of  the  agreement  purchased  all  their  supply  of  such  goods 
as  are  produced  by  the  Distilling  &  Cattle  Feeding  Company,  exclusively 
from  one  or  more  of  the  dealers  or  distributing  agents  of  the  company, 
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of  which  a  list  is  attached.  This  certificate  bears  date  May  7,  1892, 
and  it  is  charged  that  the  purchaser's  compliance  with  the  terms  and 
conditions  on  which  the  company  promised  to  make  or  pay  the  5  cents 
per  gallon  on  rebate  was  a  contract  in  restraint  of  trade  and  commerce, 
within  the  provisions  of  the  statute. 

In  the  consideration  of  this  indictment  it  should  be  borne  in  mind 
that  there  are  no  common-law  offenses  against  the  United  States;  that 
the  federal  courts  cannot  resort  to  the  common  law  as  a  source  of  crimi- 
nal jurisdiction;  that  crimes  and  offenses,  cognizable  under  the  authority 
of  the  United  States,  are  such,  and  only  such,  as  are  expressly  designated 
by  law;  and  that  congress  must  define  these  crimes,  fix  their  punish- 
ment, and  confer  the  jurisdiction  to  try  them.  U.  S.  v.  Huckon,  7 
Cranch,  32;  U.  S.  v.  Coolidge,  1  Wheat.  415;  U.  S.  v.  BritUm,  108  U. 
8.  199-206,  2  Sup.  Ct.  Rep.  531. 

When  congress,  under  and  in  the  exercise  of  powers  conferred  by  the 
constitution,  adopts  or  creates  common-law  offenses,  the  courts  may 
properly  look  to  that  body  of  jurisprudence  for  the  true  meaning  and 
definition  of  such  crimes,  if  they  are  not  clearly  defined  in  the  act 
creating  them.  U.  S.  v.  Armstrong,  2  Curt.  446;  U.  S.  v.  Coppersmith, 
4  Fed.  Rep.  198.  The  act  of  July  2,  1890,  on  which  the  present  in- 
dictment is  based,  in  declaring  that  contracts,  combiimtions,  and  con- 
spiracies in  restraint  of  trade  and  commerce  between  the  states  and 
foreign  countries  were  not  only  illegal,  but  should  constitute  criminal 
offenses  against  the  United  States,  goes  a  step  beyond  the  common  law, 
in  this:  that  contracts  in  restraint  of  trade,  while  unlawful,  were  not 
misdemeanors  or  indictable  at  common  law.  It  adopts  the  common  law 
in  making  combinations  and  conspiracies  in  restraint  of  the  designated 
trade  and  commerce  criminal  offenses,  and  creates  a  new  crime,  in 
making  contracts  in  restraint  of  trade  misdemeanors,  and  indictable  as 
such.  But  the  act  does  not  undertake  to  define  what  constitutes  a  con- 
tract, combination,  or  conspiracy  in  restraint  of  trade,  and  recourse 
must  therefore  be  had  to  the  common  law  for  the  proper  definition  of 
these  general  terms,  and  to  ascertain  whether  the  acts  charged  come 
within  the  statute.  We  regard  it  as  well  settled  by  the  authorities  that 
an  indictment,  following  simply  the  language  of  the  act,  would  be 
wholly  insuflicient,  for  the  reason  that  the  words  of  the  statute  do  not  of 
themselves  fully,  directly,  and  clearly  set  forth  all  the  elements  neces- 
sary to  constitute  the  offense  intended  to  be  punished.  U.  S.  v.  Omik- 
shank,  92  U.  S.  642;  U.  S.  v.  Simmmds,  96  U.  S.  360;  U.  S.  v.  Carll, 
105  U.  S.  611;  U.  S.  v.  BrUton,  107  U.  S.  655,  2  Sup.  Ct.  Rep.  512; 
U.  S.  V.  TrumbtiU,  46  Fed.  Rep.  755. 

Under  the  principle  established  by  those  cases,  the  several  counts  of 
the  present  indictment  must  be  tested,  not  by  the  general  recitals  and 
averments  thereof,  although  in  the  words  of  the  statutes,  but  by  the 
specific  acts  or  particular  facts,  which  are  alleged  to  have  been  actually 
done  and  committed  by  the  accused.  If  the  particular  acts  or  facts 
charged  do  not,  as  a  matter  of  law,  constitute  contracts,  combinations, 
or  conspiracies  in  restraint  of  trade  and  commerce  among  the  several 
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states,  or  a  monopoly  or  attempt  to  monopolize  any  part  of  such  trade 
or  commerce,  no  amount  of  averments  and  allegations  that  the  accused 
"engaged  in  a  combination,"  or  "made  contracts  in  restraint"  of  such 
trade  or  commerce,  or  "monopolized"  or  "attempted  to  monopolize" 
the  same,  will  avail  to  sustain  the  indictment.  Whether  the  accused  is 
charged  with  an  offense  is  to  be  determineii  by  the  particular  acts  or 
facts  set  forth,  and  not  by  the  conclusions  of  the  pleader,  although  as- 
serted in  the  words  of  the  statute:  "Every  offense  consists  of  certain  acts 
done  or  omitted  under  certain  circumstances,  and  in  the  indictment  for 
the  offense  it  is  not  sufficient  to  charge  the  accused  generally  with  hav- 
ing committed  the  offense,  but  all  the  circumstances  constituting  the  of- 
fense must  be  specially  set  forth."  U.  8.  v,  Cruikahank,  92  U.  8.  542, 
663. 

Do  the  particular  facts  set  forth  in  the  indictment  constitute  violation 
of  the  statute?  In  construing  and  applying  the  provisions  of  the  act  to 
the  specific  offenses  charged,  it  must  be  assumed  that  congress  did  not 
intend  to  make  the  enactment  either  retroactive  or  give  it  an  ex  postfactn 
operation  and  effect.  No  criminality  can  therefore  be  ascribed  to  the 
acts  of  the  accused  in  respect  to  their  recited  combination  on  February 
11,  1890,  in  restraint  of  trade  and  commerce  in  distillery  products  by 
means  of  the  Distilling  &  Cattle  Feeding  Company,  a  corporation  organ- 
ized by  them  on  that  day  under  the  laws  of  Illinois,  and  its  acquisition 
and  control  prior  to  the  passage  of  the  act  of  July  2,  1890,  of  70  other 
distilleries,  which  enabled  said  company  to  manufacture  and  sell  70,- 
000,000  gallons  of  said  distillery  products,  said  quantity  being  75  per 
cent,  of  all  the  distillery  prodiicts  man\ifactured  and  sold  in  the  Uniteil 
States  between  the  date  or  dates  of  acquiring  said  distilleries  and  the 
finding  of  the  indictment.  It  is  not  alleged  that  this  acquisition  and 
control  of  the  70  other  distilleries  by  the  accused  or  by  the  Distilling 
&  Cattle  Feeding  Company,  by  means  of  which  this  large  production 
was  secured,  was  in  any  respect  unlawful;  nor  is  it  allied,  or  even  re- 
cited, that  the  parties  from  whom  said  70  other  distilleries  were 
acquired,  were  by  contract  restrained  from  thereafter  engaging  in  the 
distillery  business,  either  generally  or  partiallj'.  From  anything 
averred  or  recited  to  the  contrary,  it  must  be  presumed,  in  this  proceed- 
ing, that  the  defendants,  or  the  Distilling  &  Cattle  Feeding  Company, 
in  whose  form  and  guise  the  aocu.sed  is  said  to  have  acted,  were  in  the 
rightful  possession  and  control  of  the  numerous  distilleries  employed  by 
them  in  the  manufacture  ofdistilled  products;  and  the  quantity  of  such 
prodtlcts,  whether  large  or  small,  can  in  no  way  affect  the  right  of  dis- 
position incident  to  lawful  ownership.  Congress  may  place  restriction 
and  limitations  upon  the  right  of  corporations  created  and  organizetl 
under  its  authority  to  acquire,  use,  and  dispose  of  property.  It  may 
also  impose  such  restrictions  and  limitations  upon  the  citizen  in  respect  to 
the  exercise  of  a  public  privilege  or  francliise  conferred  by  the  United 
States.  But  congress  certainly  has  not  the  power  or  authority  under 
the  commerce  clause,  or  any  other  provision  of  the  constitution,  to  limit 
and  restrict  the  right  of  corporations  created  by  the  states,  or  'he  citi- 
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zens  of  the  states,  in  the  acquisition,  control,  and  disposition  of  property. 
Neither  can  congress  r^ulate  or  prescribe  the  price  or  prices  at  which 
such  property,  or  the  products  thereof,  shall  be  sold  by  the  owner  or 
owners,  whether  corporations  or  individuals.  It  is  equally  clear  that 
congress  has  no  jurisdiction  over,  and  cannot  make  criminal,  the  aims, 
purposes,  and  intentions  of  persons  in  the  acquisition  and  control  of 
property,  which  the  states  of  their  residence  or  creation  sanction  and 
permit.  It  is  not  material  that  such  property,  or  the  products  thereof, 
may  become  the  subject  of  trade  or  commerce  among  the  several  states 
or  with  foreign  nations.  Commerce  among  the  states,  within  the  exclu- 
sive regulating  power  of  congress,  "  consists  of  intercourse  and  traffic  be- 
tween their  citizens,  and  includes  the  transportation  of  persons  and  prop- 
erty, as  well  as  the  purchase,  sale,  and  exchange  of  commodities."  Covnty 
of  Mobile  v.  Kimball,  102  U.  S.  691-702;  GlonccMer  Ferry  Co.  v.  Pmiwilmnia, 
114  U.  S.  203,  5  Sup.  Ct.  Rep.  826.  In  the  ai)plication  of  this  com- 
prehensive definition,  it  is  settled  by  the  decisions  of  the  supreme 
court  that  such  commerce  includes,  not  only  the  actual  transportation 
of  commodities  and  persons  between  the  states,  but  also  the  instrumen- 
talities and  processes  of  such  transportation.  That  it  includes  all  the 
negotiations  and  contracts  which  have  for  their  object,  or  involve  as  an 
element  thereof,  such  transmission  or  passage  from  one  state  to  another. 
That  such  commerce  begins,  and  the  regulating  power  of  conjjress  at- 
taches, when  the  commodity  or  thing  traded  in  commences  its  trans- 
portation from  the  state  of  its  production  or  situs  to  some  other  state  or 
foreign  country,  and  terminates  when  the  transportation  is  completed, 
and  the  property  has  become  a  part  of  the  general  mass  of  the  property 
in  the  state  of  its  destination.  When  the  commerce  begins  is  deter- 
mined, not  by  the  character  of  the  commodity,  nor  by  the  intention  of 
the  owner  to  transfer  it  to  another  state  for  sale,  nor  by  his  i>repara- 
tion  of  it  for  transportation,  but  by  its  actual  delivery  to  a  common  car- 
rier for  transportation,  or  the  actual  commencement  of  its  transfer  to 
anotlier  state.  At  that  time  the  power  and  regulating  authority  of  the 
states  ceases,  and  that  of  congress  attaches  and  continues,  until  it  has 
reached  another  state,  and  become  mingled  with  the  general  mass  of 
property  in  the  latter  state.  Tliat  neither  the  production  or  manu- 
facture of  articles  or  commodities  which  constitute  subjects  of  commerce, 
and  which  are  intended  for  trade  and  traffic  with  citizens  of  other  states, 
nor  the  preparation  for  their  transportation  from  the  state  where  pro- 
duced or  manufactured,  priort  o  the  commencement  of  the  actual  trans- 
fer, or  transmission  thereof  to  another  state,  constitutes  that  interstate 
commerce  which  comes  witljin  the  regulating  power  of  congress;  and, 
further,  that  after  the  termination  of  the  transportation  of  commodities 
or  articles  of  traffic  from  one  state  to  another,  and  the  mingling  or  mer- 
ging thereof  in  the  general  mass  of  property  in  the  state  of  destination, 
the  sale,  distribution,  and  consumption  thereof  in  the  latter  state  forms 
no  part  of  interstate  commerce.  Fensacola  Td.  Co.  v.  Western  Union 
Tel.  Co.,  96  U.  S.  1;  Brawn  v.  Homlon,  114  U.  S.  622,  5  Sup.  Ct.  Rep. 
1091;  Coe  v.  Errol,  116  U.  S.  517-520,  6  Sup.  Ct.  Rep.  475;  Robbins 
v.52F.no.l— 8 
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V.  Taxing  Dist.,  120  U.  S.  497,  7  Sup.  Ct.  Rep.  592;  and  Kidd  v.  Pear- 
son, 128  U.  S.  1,  9  Sup.  Ct.  Rep.  6.  In  the  latter  case  the  supreme 
court  pointed  out  the  distinction  between  commerce  and  the  subjects 
thereof,  and  held  that  the  manufacture  of  distilled  spirits,  even  though 
they  were  intended  for  export  to  other  states,  was  not  commerce,  falling 
within  the  regulating  powers  of  congress. 

Stripping  the  indictment  of  its  verbiage, — its  general  recitals  and  con- 
clusions of  law, — does  either  count  thereof  charge  any  real  offense  against 
the  United  States  over  which  the  district  court  of  Massachusetts  has  ju- 
risdiction? The  specific  offense  charged  in  the  first  count  is  that  the  de- 
fendants, under  the  form  and  guise  of  the  Distilling  &  Cattle  Feeding 
Company,  sold  on  October  3,  1890,  to  Mills  and  Galfield,  copartners  un- 
der the  name  of  D.  T.  Mills  &  Co.,  a  certain  quantity  of  distilled  prod- 
ucts then  in  the  state  of  Illinois;  that,  by  reason  of  said  Distilling  &  Cat- 
tle Feeding  Company's  controlling  the  manufacture  and  sale  of  75  per 
cent,  of  all  such  products  in  the  United  States,  they  fixed  the  price  at 
which  said  purchasers  should  and  did  sell  said  alcohol  for  use  in  Mas- 
sachusetts, or  for  transportation  into  any  other  state,  "and  did  compel 
said  Mills  and  Gaflield,  as  copartners,  to  sell  said  alcohol  at  no  less  price 
than  that  fixed"  by  them.  It  is  not  alleged  how  said  Boston  purchasers 
were  "compelled"  to  sell  at  the  prices  fixed  by  the  defendants,  nor  how, 
or  under  what  arrangement,  the  defendants  fixed  the  price  at  which  the 
alcohol  should  be  sold  in  Massachusetts,  or  for  transportation  therefrom. 
Was  it  one  of  the  provisions  of  the  contract  of  sale  and  purchase,  or  was 
it  by  a  combination  or  conspiracy  between  the  defendants  and  the  Bos- 
ton purchasers?  The  means  described  by  which  the  defendants  were 
enabled  to  fix  the  price  at  which  the  purchasers  should  sell  the  alcohol 
was  certainly  not  a  "contract,  combination,  or  conspiracy  in  restraint  of 
trade  and  commerce  among  the  states."  If  they,  by  force  or  duress, 
"compelled"  the  purchasers  to  sell  at  a  price  fixed  by  them,  such  com- 
pulsion would  not  constitute  either  a  contract,  combination,  or  conspir- 
acy in  restraint  of  trade.  It  cannot  be  assumed,  under  the  language  em- 
ployed in  this  count,  that  there  was  any  "contract"  between  the  defend- 
ants and  Mills  and  Gafiiekl  which  by  its  terms  and  provisions  restrained 
the  latter  in  respect  to  to  the  price  at  which  they  should  or  did  sell  the 
alcohol.  The  count  certainly  charges  no  "combination  or  conspiracj'," 
within  the  meaning  of  the  act,  between  the  defendants  and  the  Boston 
purchasers.  The  charge  is  too  vague  and  general  to  show  a  "contract" 
in  restraint  of  trade,  such  as  the  first  section  of  the  act  contemplates  and 
declares  illegal.  It  cannot  be  aided  by  presumption  or  intendments. 
It  is  bad  upon  its  face,  and  charges  no  offense  committed  in  the  state  of 
Massachusetts  of  which  the  United  States  courts  in  that  state  could  take 
jurisdiction. 

The  second  count  charges  an  attempt  on  the  part  of  defendants  to 
monopolize  to  themselves,  under  the  form  and  guise  of  said  Distilling  & 
Cattle  Feeding  Company,  the  trade  and  commerce  in  distillery  products 
among  the  several  states,  and  between  the  state  of  Massachusetts  and 
other  states;  the  special  acts  on  which  this  charge  is  based  being  that, 
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on  the  purchase  of  certain  quantities  of  alcohol  by  C.  I.  Hood,  and  Kelly 
&  Durkee,  (citizens  and  residents  of  Massachusetts,)  in  September,  1890, 
from  certain  distributing  agents  of  the  Distilling  &  Cattle  Feeding  Com- 
pany,-the  defendants,  under  the  form  and  guise  of  said  company,  agreed 
and  promised  that  if  said  purchasers  would,  for  a  certain  designated  pe- 
riod, (six  months,)  buy  all  their  supply  or  supplies  of  distillery  products 
exclusively  from  said  company's  distributing  agents,  (two  of  whom,  as 
appears  in  the  count,  were  located  at  Boston,  Mass.,)  and  would  not  sell 
the  alcohol  or  other  distillery  products  so  purchased  at  any  lower  prices 
than  the  list  prices  of  such  distributing  agents,  and  would  nmke  a  proper 
certificate  of  such  facts,  then  the  said  Distilling  &  Cattle  Feeding  Com- 
pany would  make  and  pay  to  said  purchasers  a  rebate  of  five  cents  per 
gallon  on  each  gallon  purchased  by  them.  The  third  and  fourth  counts 
set  out  substantially  the  same  arrangement  and  agreement  as  to  the  pay- 
ment of  a  rebate  ot  five  cents  per  gallon  upon  the  purchasers'  compli- 
ance, during  the  period  stated,  with  the  aforesaid  terms  and  conditions, 
and  charge  the  same  to  have  been  contracts  in  restraint  of  trade  and  com- 
merce among  the  states,  within  the  purview  of  the  statute.  We  may 
therefore  consider  those  three  counts  together.  Do  the  facts  therein  set 
forth  constitute  either  an  "attempt  to  monopolize"  trade  and  commerce 
in  distillery  products  among  the  states,  or  contracts  in  restraint  of  such 
trade?  It  is  not  very  clear  what  congress  meant  by  the  second  section 
of  the  act  of  July  2,  1890,  in  declaring  it  a  misdemeanor  to  "monopo- 
lize," or  "attempt  to  monopolize,"  any  part  of  the  trade  or  commerce 
among  the  states  or  with  foreign  nations.  It  is  very  certain  that  con- 
gress could  not,  and  did  not,  by  this  enactment,  attempt  to  prescribe 
limits  to  the  acquisition,  either  by  the  private  citizen  or  state  corporation, 
of  property  which  might  become  the  subject  of  interstate  commerce,  or 
declare  that,  when  the  accumulation  or  control  of  projjerty  by  l^itimate 
means  and  lawful  methods  reached  such  magnitude  or  proportions  as  en- 
abled the  owner  or  owners  to  control  the  trafSc  therein,  or  any  part 
thereof,  among  the  states,  a  criminal  offense  was  committed  by  such 
owner  or  owners.  All  persons,  individually  or  in  corporate  organiza- 
tions, carrying  on  business  avocations  and  enterprises  involving  the  pur- 
chase, sale,  or  exchange  of  articles,  or  the  production  and  manufacture 
of  commodities,  which  form  the  subjects  of  commerce,  will,  in  a  popu- 
lar sense,  monopolize  both  state  and  interstate  traffic  in  such  articles  or 
commodities  just  in  proportion  as  the  owner's  business  is  increased,  en- 
larged, and  developed.  But  the  magnitude  of  a  party's  business,  pro- 
duction, or  manufacture,  with  the  incidental  and  indirect  powers  thereby 
acquired,  and  with  the  purpose  of  regulating  prices  and  controlling  in- 
terstate traffic  in  the  articles  or  commodities  forming  the  subject  of  such 
business,  production,  or  manufacture,  is  not  the  monopoly,  or  attempt 
to  monopolize,  which  the  statute  condemns. 

A  "monopoly,"  in  the  prohibited  sense,  involves  the  element  of  an  ex- 
clusive privilege  or  grant  which  restrained  others  from  the  exertise  of  a 
right  or  liberty  which  they  had  before  the  monopoly  was  secured.  In 
commercial  law,  it  is  the  abuse  of  free  commerce,  by  which  one  or  more 
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individuals  have  procured  the  advantage  of  selling  alone  or  exclusively 
all  of  a  particular  kind  \>{  merchandise  or  commodity  to  the  detriment 
of  the  public.  As  defined  by  Blackstone,  (4  Bl.  Comm.  159,)  and  by 
Lord  Coke,  (3  Co.  Inst.  181,)  it  is  a  grant  from  the  sovereign  power 
of  the  state  by  commission,  letters  patent,  or  otherwise,  to  any  person 
or  corporation,  by  which  the  exclusive  right  of  buying,  selling,  mak- 
ing, working,  or  usii^  anything  is  given.  When  this  section  of  the 
act  was  under  consideration  in  the  senate,  distinguished  members  of  its 
judiciary  committee  and  lawyers  of  great  ability  explained  what  they 
understood  the  term  "monopoly"  to  mean;  one  of  them  saying:  "It  is 
the  sole  engrossing  to  a  man's  self  by  means  which  prevent  other  men 
from  engaging  in  fair  competition  with  him."  Another  senator  defined 
the  term  in  the  language  of  Webster's  Dictionary:  "To  engross  or  ob- 
tain, by  any  means,  the  exclusive  right  of,  especially  the  right  of  trad- 
ing, to  any  place  or  with  any  country,  or  district;  as  to  monopolize  the 
India  or  I.«vant  trade."  It  will  be  noticed  that,  in  all  the  foregoing  defi- 
nitions of  "monopoly,"  there  is  embraced  two  leading  elements,  viz.,  an 
exclusive  right  or  privilege,  on  the  one  side,  and  a  restriction  or  restraint 
on  the  other,  which  will  operate  to  prevent  the  exercise  of  a  right  or  lib- 
erty open  to  the  public  before  the  monopoly  was  secured.  This  being, 
as  we  think,  the  general  meaning  of  the  term,  as  employed  in  the  sec- 
ond section  of  the  statute,  an  "attempt  to  monopolize"  any  part  of  the 
trade  or  commerce  among  the  states  must  be  an  attempt  to  secure  or  ac- 
quire an  exclusive  right  in  such  trade  or  commerce  by  means  which  pre- 
vent or  restrain  others  from  engaging  therein^  It  was  certainly  not  a 
"monopoly,"  in  the  legal  sense  of  the  term,  for  the  accused  or  the  Dis- 
tilling &  Cattle  Feeding  Company  to  own  70  distilleries,  and  the  products 
thereof,  whether  such  products  amounted  to  the  whole  or  a  large  part  of 
what  was  produced  in  the  country.  Their  ownership  and  control  of  such 
products,  as  subjects  of  trade  and  commerce,  is  not  what  the  statute 
condemns,  but  the  monopoly  or  attempt  to  monopolize  the  interstate 
trade  or  commerce  therein.  In  this  acquisition  and  operation  of  the  70 
distilleries,  which  enabled  the  accused  or  said  Distilling  &  Cattle  Feed- 
ing Company  to  manufacture  and  control  the  sale  of  75  per  cent,  of  the 
distillery  products  of  the  country,  it  does  not  appear,  nor  is  it  alleged, 
that  the  persons  from  whom  said  distilleries  were  acquired  were  placed 
under  any  restraint,  by  contract  or  otherwiise,  which  prevented  them 
from  continuing  or  r&-engaging  in  such  business.  All  other  persons  who 
chose  to  engage  therein  were  at  liberty  to  do  so.  Tlie  effort  to  control 
the  production  and  manufacture  of  distillery  products,  by  the  enlarge- 
ment and  extension  of  business,  was  not  an  attempt  to  monopolize  trade 
and  commerce  in  such  products  within  the  meaning  of  the  statute,  and 
may  therefore  be  left  out  of  further  consideration. 

Was  the  arrangement  with  the  Boston  purchasers,  as  to  making  them 
a  rebate  upon  the  conditions  stated,  an  attempt  to  monopolize  any  part 
of  the  trade  and  commerce  among  the  states  in  distillery  products?  It 
is  not  alleged,  nor  is  it  to  be  inferred  from  anything  that  is  set  forth, 
that  said  purchasers  bound  themselves,  or  entered  into  any  contractual 
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obligations  or  understanding,  to  buy  their  distillery  supplies  exclusively 
from  the  distributing  agents  of  said  Distilling  &  Cattle  Feeding  Com- 
pany. They  were  left  at  perfect  liberty  to  purchase  when,  where,  or 
from  whom  they  pleased.  No  contractual  or  other  restraint  was  placed 
upon  them.  Upon  certain  oonditious,  which  it  was  entirely  optional 
with  them  to  comply  with  or  disregard,  a  rebate  was  promised  by  the 
seller.  Such  an  arrangement  does  not  amount  to  a  contract  to  purchase 
exclusively  from  said  distilling  company  or  its  distributing  agents.  But, 
suppose  it  did,  there  was  nothing  in  such  an  agreement  unlawful  or  in 
contiaventioii  of  the  statute.  The  promise  of  a  rebate,  as  an  induce- 
ment for  exclusive  trading,  certainly  does  not  constitute  an  "attempt  to 
monopolize,"  when  the  purchaser  is  left  at  liberty  to  buy  where  he 
pleases,  and  when  all  other  sellers  of  the  article  are  left  unrestrained  in 
offering  the  same,  or  greater,  inducements.  As  to  the  remaining  condi- 
tion upon  which  the  rebate  was  to  be  payable,  the  same  observation  may 
be  made.  The  purchasers  were  placed  under  no  contractual  or  other 
restraint  in  respect  to  the  price  at  which  they  should  sell.  They  were 
simply  ofifered  a  rebate,  as  an  inducement  not  to  undersell  the  vendor's 
distributing  agents,  two  of  whom  were  located  at  Boston,  Mass.  The 
arrangement  relied  on,  considered  either  in  detail  or  as  a  whole,  involved 
no  "attempt  to  monopolize  any  part  of  the  trade  or  commerce  among  the 
states."  The  rebate  promised,  upon  condition  of  exclusive  purchases 
and  not  underselling  the  vendor's  distributing  agents,  was  a  l^itimate 
method  of  inducing  trade;  but  the  means  thus  employed  in  no  way  op- 
erated to  prevent  or  restrain  others  from  offering  the  same,  or,  greater, 
inducements.  The  condition  as  to  not  selling  at  lower  prices  than  those 
of  the  distributing  agents  may  have  had  a  tendency  to  maintain  prices, 
but  that  would  not  have  been  an  attempt  to  monopolize  trade.  The  in- 
ducements offered  for  the  exclusive  trade,  and  to  sell  at  no  lower  prices 
than  the  price  list  of  the  distributing  agents,  was  not  prejudicial  to  the 
public.  It  was  in  no  way  contrary  to  public  policy,  or  an  unlawful  re- 
straint of  trade,  as  will  be  seen  from  the  authorities  hereinafter  referred 
to.  But,  aside  from  this,  it  is  not  shown  that  said  arrangement  neces- 
sarily involved  or  related  to  interstate  trafhc.  It  is  not  alleged  that 
Webbife  Harrison,  the  distributing  agents,  from  whom  Hood  and  Kelly 
and  Durkee  made  their  purchases  of  alcohol,  were  located  or  made  such 
sales  in  some  other  state  than  Massachusetts;  nor  that  the  alcohol  itself 
was  beyond  the  limits  of  that  state  when  purchased.  Neither  is  it 
shown  that  the  exclusive  purchases  thereafter  to  be  made,  as  one  of  the 
conditions  on  which  the  rebate  was  to  be  paid,  could  not  have  been  made 
in  the  state  of  Massachusetts,  it  appearing  from  the  face  of  the  count  that 
two  of  such  distributing  agents  were  located  at  Boston,  in  said  state. 
Without  dwelling  further  upon  its  consideration,  we  are  clearly  of  the 
opinion  that  this  second  count  fails  to  charge  any  offense  against  the  pe- 
titioner. 

What  has  been  already  said  applies  largely  to  the  third  and  fourth 
counts.  The  matter  of  the  promised  rebate  upon  the  same  conditions 
as  set  forth  in  the  second  count,  which  is  charged  to  have  been  a  oon- 
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tract  in  restraint  of  trade  and  commerce  among  the  states,  and  between 
the  state  of  Massachusetts  and  other  states,  does  not  constitute  any  of- 
fense against  the  United  States,  or  in  any  way  contravene  the  first  sec- 
tion of  the  act  of  July  2,  1890,  because  there  was  actually  no  contract 
which  bound,  or  attempted  to  bind,  the  Massachusetts  purchasers  of  al- 
cohol, as  to  where  or  from  whom  they  would  make  further  purchases 
during  the  period  stated,  nor  as  to  the  price  or  prices  at  which  they 
should  sell.  They  were  simply  offered  an  inducement  in  respect  to 
those  matters,  which  they  were  at  perfect  liberty  to  comply  with  or  de- 
cline. They  were  not  restrained  by  any  contractual  obligation  during 
the  stipulated  |)eriod.  The  agreement  was  wholly  unilateral  during  that 
period.  Upon  compliance  with  the  conditions  as  alleged  in  the  fourth 
count,  they  were  entitled  to  the  rebate;  but  such  compliance  had  no  re- 
troactive operation  to  create  a  valid  and  subsisting  contract  between  the 
parties  prior  thereto,  or  during  the  period  intervening  between  the  date 
of  the  promise  and  the  full  compliance  with  the  conditions  on  which 
the  rebate  was  to  be  paid.  During  that  period  there  was  between  the 
parties  no  contract  in  restraint  of  trade.  But  suppose  the  arrangement 
could  by  any  possibility  be  construed  into  a  contract  between  the  par- 
ties from  the  date  of  the  promise,  or  during  the  stipulated  period,  it 
could  not  be  held  to  be  a  contract  in  restraint  of  trade.  It  is  not  deemed 
necessary  to  review  the  authorities  upon  the  subject  of  contracts  in  re- 
straint of  trade,  nor  would  it  be  at  all  profitable.  It  is  well  settled  that 
contracts  in  general  restraint  of  trade  are  contrary  to  public  policy,  and 
therefore  unlawful.  The  arrangement  under  consideration  cannot  possi- 
bly be  considered  as  one  in  general  restraint  of  trade.  Where  the  re- 
straint is  partial,  either  as  to  time  or  place,  its  validity  is  to  be  deter- 
mined by  its  reasonableness  and  the  existence  of  a  consideration  to  sup- 
port it.  The  question  of  its  reasonableness  depends  on  the  considera- 
tion whether  it  is  more  injurious  to  the  public  than  is  required  to  afford 
a  fair  protection  to  the  party  in  whose  favor  it  is  secured.  No  precise 
boundary  can  be  laid  down  as  to  when,  and  under  what  circumstances, 
the  restraint  would  be  reasonable,  and  when  it  would  be  excessive.  A'at>- 
igation  Co.  v.  Winm;  20  Wall.  64-68;  Beal  v.  CJuiae,  31  Mich.  490; 
Ward  V.  Byrne,  5  Mees.  <fe  W.  549;  Homer  v.  Gravet,  7  Bing.  735;  MaJr 
Urn  V.  May,  11  Mees.  &  W.  667;  WhUtaker  v.  Hmce.  3  Beav.  383;  Hodge 
V.  Skan,  107  N.  Y.  244,  17  N.  E.  Rep.  335.  In  the  present  case,  the 
arrangement  treated  as  a  contract  was  founded  upon  a  valid  considera- 
tion, and  only  secured  to  the  vendors  a  reasonable  protection  in  their 
business.  It  was  not  an  unlawful  contract  in  restraint  of  trade.  The 
authorities  fully  support  this  conclusion.  In  addition  to  those  referred 
to  above,  we  cite  the  following:  Brown  v.  Roamuvdl,  78  111.  589;  Foiwk 
V.  Park,  131  U.  S.  88,  9  Sup.  Ct.  Rep.  668;  Chicago,  etc.,  R.  Go.  v.  Putt- 
man  South.  Car  Co.,  139  U.  S.  79,  11  Sup.  Ct.  Rep.  490;  Mogul  S.  S.  Co. 
V.  McGregor,  [1892]  App.  Cas.  pt.  1,  p.  25,  (decided  by  the  house  of 
lords  in  December,  1891.)  In  this  latter  case  there  was  a  combination 
or  association  of  ship  owners  who,  being  engaged  in  the  trade  with  China, 
with  a  view  of  obtaining  a  monopoly  of  the  homeward  tea  trade  and  ex- 
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eluding  the  plaintiflFs  from  competing  with  them  for  the  same,  and  thereby 
keep  up  freight,  oflFered  to  rebate  or  repay  every  sixth  month,  to  such 
merchants  and  shippers  in  China  as  should  have  shipped  their  tea  ex- 
clusively in  vessels  of  the  association,  5  per  cent,  on  all  freight  paid  by 
them.  The  plaintiffs,  as  rival  and  competing  ship  owners,  were  thereby 
exclnded  from  this  business,  and  sued  for  damages,  and  the  question 
(almost  identical  with  that  nnder  consideration)  was  presented  whether 
the  combination  and  arrangement  adopted  by  the  association  to  secure 
the  exclusive  transportation  of  tea  trade  was  in  any  way  unlawful.  It 
was  first  passed  upon,  and  held  to  be  free  from  objection,  by  Lord 
Coi.EKiDGE.  21  Q.  B.  Div.  554,  4  Ry.  &  Corp.  Law  J.  611.  His  de- 
cision was  sustained  on  appeal,  (23  Q.  B.  Div.  598,  7  Ry.  &  Corp. 
Law  J.  223,)  and  was  finally  affirmed  by  the  house  of  lords.  It  would 
be  highly  instructive  to  quote  at  length  from  the  opinions  delivered  in 
the  house  of  lords,  if  the  limits  of  this  opinion  permitted.  The  rea- 
soning and  conclusions  there  reached  fully  sustain  our  conclusions  in 
the  present  case. 

But  there  is  another  and  fatal  objection  to  all  the  counts  of  this  in- 
dictment. All  the  acts  and  matters  charged  as  criminal  offenses  were, 
as  shown  upon  the  face  of  the  indictment,  the  acts  of  the  Distilling  & 
Cattle  Feeding  Company,  a  corporation  organized  under  the  laws  of  Illi- 
nois. It  is  not  alleged  what  relation  the  accused  bore  tp  said  corpora- 
tion; nor  does  it  appear  whether  their  connection  therewith  was  other 
than  that  of  mere  stockholders,  except  as  to  the  defendant  Greenhut.  By 
the  eighth  section  of  the  statute,  it  is  provided  "that  the  word  'person' 
or  'persons'  wherever  used  in  that  act,  shall  be  deemed  to  include  cor- 
porations and  associations  existing  under  or  authorized  by  the  laws  of 
either  the  United  States,  the  laws  of  any  of  the  territories,  the  laws  of 
any  state,  or  the  laws  of  any  foreign  country."  If  the  acts  charged  con- 
stitute criminal  offenses,  the  Distilling  &  Cattle  Feeding  Company  is  the 
"person"  who  has  committed  the  same.  It  woultl  be  unheard  of  in 
criminal  jurisprudence  to  make  its  stockholders  criminally  responsible 
for  the  corporation's  violation  of  the  statute.  That  corporation  can 
readily  be  reached  and  prosecuted  by  the  government,  either  civilly  or 
criminally,  for  what  it  may  have  done  in  contravention  of  the  law.  with- 
out requiring  the  courts,  by  strained  construction  of  the  statute,  to  ex- 
tend its  provisions  and  make  them  embrace  all  parties  merely  inter- 
ested in  such  corporation.  Except  in  conspiracy  offenses,  there  is  no 
criminality  by  representation.  We  have  not  deemed  it  necessary  or 
proper  to  attempt  the  difficult  task  of  defining  the  cases  to  which  the 
statute  will  apply.  The  enactment  was  manilestiy  aimed  at  the  trust 
combinations  and  associations  formed  by  individuals  and  corporations, 
which  the  state  courts  have  in  most  instances  declared  illegal.  The 
conclusion  of  the  court  is  that  the  petitioner,  Lewis  H.  Greene,  should 
be  discharged,  and  it  is  accordingly  so  ordered  and  adjudged. 
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United  States  v.  Stevens. 

{DUtrlet  Court,  W.  D.  Virvlnia.    April  16, 1891.) 

1.  CocNTEBFEiTiNO  —  Notes  in  thb  Bimilitcde  or  Tbbasurt  ok  Natioxai.  Bakk 
Notes. 

The  fact  that  a  note  waa  originally  Issued  hy  a  duly-authorlxed  state  bank, 
and  that  It  was  a  legal  note  at  the  time  of  Its  Issuance,  does  not.  after  It  has 
become  utterly  worthless  by  the  Insolvency  of  the  bank,  exempt  the  holder  of 
it  from  prosecution,  under  section  6430  of  the  Revised  Statutes,  If  he  has  it  In 
,  possession  with  Intent  to  sell  or  otherwise  use  It,  and  pass  It  as  a  genuine  note 
or  obligation  of  the  United  States. 

8.   BaMB— PrOTISPK  op  thb  OotJBT  AND  JUBT. 

The  question  as  to  the  Bimilitude  of  such  note  to  the  treasury  notes  or  other  obliga- 
tions of  the  United  States  is  a  question  to  be  decided  by  the  jury,  as  are  also  the  facts 
as  to  whether  the  defendant  bad  the  note  in  question  in  bis  possession  with  intent 
to  sell  or  otherwise  use  the  same,  and  whether  be  knew  at  the  time  that  said  note 
was  worthless. 

» 

At  Law. 

Harrison  Stevens  had  been  indicted  under  the  provisions  of  section 
5430  of  the  Revised  Statutes  of  the  United  States  for  having  hi  his  pos- 
session or  custody,  without  authority  from  the  secretary  of  the  treasury  or 
other  proper  officer,  an  obligation  or  other  security  engraved  and  printed 
after  the  similitude  of  an  obligation  or  otiier  security,  issued  nnder  the 
authority  of  the  United  States,  with  intent  to  sell  or  otherwise  use  the 
same.  In  the  progress  of  the  trial  the  evidence  disclosed  that  the  obli- 
gation or  security  in  question  was  a  genuine  note  of  the  Bank  of  Meck- 
lenburg, N.  C,  a  state  bank  which,  during  its  existence,  had  issued  its 
obligations  as  lawful  currency,  but  which  had  become  utterly  insol- 
vent, leaving  its  circulating  notes  unprovided-  for  and  worthless;  upon 
which  disclosure  counsel  for  defendant  moved  thecourttoarrest  the  trial, 
and  instruct  the  jury  that  the  having  of  such  a  note  or  obligation  as  de- 
fcribed  by  the  evidence  in  this  case  in  possession,  without  authority  from 
the  secretary  of  the  treasury  or  other  proper  officer,  as  all^d  in  the  in- 
dictment, with  the  intent  alleged  in  the  indictment,  was  not  a  violation 
of  the  section  of  the  Revised  Statutes  of  the  United  States  cited  in  the 
indictment.     Motion  denied. 

W.  E.  Cmig,  U.  S.  Atty. 

E.  B.  Withers,  for  defendant. 

Paul,  District  Judge.  The  indictment  in  this  case  is  under  the  fol- 
lowing provision  of  .section  5430  of  the  Revised  Statutes  of  the  United 
States: 

"Every  person  ♦  *  *  who  laa  In  his  possession  or  custody,  except 
under  authority  f.oin  the  secretary  of  the  treasury  or  other  proper  otHcer,  any 
obligation  or  other  secnrity  engraved  and  printed  after  the  similitude  of  any 
obligation  or  other  security  issued  under  the  authority  of  the  United  States, 
with  intent  to  sell  or  otiierwise  use  tlie  same,  *  *  *  shall  be  punislied 
[in  the  manner  prescribed  in  the  statute.]" 

The  evidence  before  the  court,  at  present,  shows  that  the  note  or  ob- 
ligation which  the  defendant  is  charged  with  having  had  in  his  pos- 
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session,  with  intent  to  sell  or  otherwise  use  the  same,  was  a  note  issued 
by  a  regularly  chartered  state  bank,  but  which  at  the  time  defendant  is  al- 
lied to  have  had  in  his  possession  the  note  in  question  was  utterly  in- 
solvent and  its  notes  worthless.  The  question  presented  to  the  court  for 
its  decision  is,  is  the  having  in  possession,  without  authority  from  the 
secretary  of  the  treasury  or  other  proper  officer,  with  intent  to  sell  or 
otherwise  use,  the  notes  of  a  broken  bank,  the  said  notes  being  worth- 
less, but  being  engraved  and  printed  after  the  similitude  of  a  United 
Stales  treasury  or  national  bank  note,  a  violation  of  the  provision  of  the 
statute  cited?  The  object  of  the  provision  of  the  statute  under  which 
this  indictment  is  framed  is  manifestly  to  preserve  the  integrity  of  the 
national  treasury  and  bank  note  currency,  and  to  prevent  the  imposi- 
tion on  the  public  of  worthless  notes  or  obligations  of  any  kind  purport- 
ing to  be  the  genuine  obligations  of  the  United  States.  It  seems  to  the 
oourt  that  the  fact  that  the  note  in  question  was  originally  issued  by  s 
duly-authorized  bank,  and  that  it  waa  a  legal  note  at  the  time  of  its  is- 
suance, does  not,  after  it  has  become  utterly  worthless  by  the  insolvency 
of  the  bank,  exempt  the  holder  of  it  &om  prosecution,  if  he  has  it  in  pes* 
session  with  intent  to  sell  or  otherwise  use  and  pass  it  as  a  genuine  note 
or  obligation  of  the  United  States.  The  possession  of  such  a  note  or  ob- 
ligation, with  intent  to  sell  or  otherwise  use  it,  fidls  within  the  mischief 
intended  to  be  prevented  by  the  statute.  "To  constitute  the  offense,  it 
is  not  essential  that  the  fraudulent  note  or  obligation  should  on  its 
face  purport  to  be  an  obligation  of  the  United  States."  U.  S.  v.  WH- 
liatiu,  14  Fed.  Rep.  551.  The  question  as  to  the  similitude  of  the  note 
alleged  to  have  been  passed  by  the  defendant  to  the  treasury  or  national 
bank  notes  or  other  obligations  of  the  United  States  is  a  question  to  be 
determined  by  the  jury,  as  are  also  the  facts  as  to  whether  the  defend- 
ant had  the  note  in  question  in  his  possession  with  intent  to  sell  or  other- 
wise use  the  same,  and  as  to  whether  he  knew  at  the  time  that  said  note 
was  worthless. 

Terdift,  "Hot  guilty." 


Ai  re  H.  B.  Claflin  Oo. 
(C<reu<t  Cown  of  Appeals,  Second  Cirouit.    Ootober  4,  ISOS.) 

Oonom  DcTiss— Classification— HEMSTtTCHED  HANDKXBCBiBrs. 

Hemstitobed  ootton  handkerchiefs,  Icnown  as  such  tn  trade  and  oommeroe  at  ttw 
time  the  tarifl  act  of  1888  was  passed,  are  not  "hemmed  handlcercblefs, "  witUn 
Bchednle  I,  par.  386,  thereof,  imposlnf;  a  duty  of  40  per  cent,  ad  valorert%,  but  are 
dutiable  at  85  per  cent,  ad  valorem,  under  paragraph  824  of  the  same  schedule,  ■• 
"maDiifaotares  of  cotton  not  speciaUv  enumerated. "  Waxxack,  J.,  dissentlntr.  47 
Fed.  Rep.  876,  affirmed. 

Appeal  from  the  circuit  court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Application  by  H.  B.  Claflin  Company  for  a  review  of  a  decision  by 
the  board  of  general  appraisers,  as  to  the  classification  of  certain  imported 
hemstitched  cotton  handkerchiefs.  The  collector  had  held  that  the 
goods  were  "hemmed  handkerchiefs,"  within  the  meaning  of  the  act  of 
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March  3, 1883,  Schedule  I,  par.  325,  and  accordingly  assessed  a  duty  of 
40  per  cent,  ad  valorem.  The  importers  protested,  claiming  that  the 
goods  were  dutiable  at  35  per  cent.,  under  paragraph  324  of  the  same 
schedule,  aa  "manufactures  of  cotton  not  specially  enumerated,"  and  the 
collector's  action  was  sustained  by  the  board  of  general  appraisers.  The 
circuit  court  reverted  the  decision  of  the  board,  and  sustained  the  claim 
of  the  importers.  47  Fed.  Rep.  875.  The  government  appeals.  Af- 
firmed. 

James  T.  Van  Renssdaer,  Asst.  U.  8.  Atty.,  for  appellant. 

Albert  Oomstock,  for  respondent. 

Shiphan,  Circuit  Judge.  The  question  in  this  case  is  whether  the 
hemstitched  cotton  handkerchiefs  imported  in  August,  1890,  and  Sep- 
tember, 1890,  by  the  respondents,  were  properly  classified  by  the  c(j- 
lector  under  paragraph  325  of  Schedule  I  (cotton  and  cotton  goods)  of 
the  tariff  act  of  March  3, 1883,  oi«  whether  they  should  have  been  classi- 
fied under  paragraph  324  of  that  schedule,  l^e  paragraphs  read  as  fol- 
lows: 

"324.  Cotton  cords,  braids,  gimps,  galloons,  webbing,  cording,  auspendeiB, 
braces,  and  all  manufactures  of  cotton  not  specially  enumerate  or  provided 
for  in  this  act,  and  corsets  of  whatever  material  composed,  85  per  centum  ad 
valorem, 

"325.  Cotton  laces,  embroideries,  insertings,  trimmings,  lace  curtains,  cot- 
ton damask,  hemmed  handkerchiefs,  and  cotton  velvet,  40  per  centum  ad 
valorem." 

It  appears,  by  explicit  and  uncontradicted  testimony, — ^the  testimony 
of  those  conversant  with  the  commercial  designations  of  cotton  goods  and 
handkerchiefs, — that,  at  and  prior  to  the  time  of  the  passage  of  the  tariff 
act  in  question,  there  was  a  distinct  nomenclature  in  the  trade  for 
hemmed  handkerchiefs  and  hemstitched  handkerchiefs,  under  which 
articles  like  the  importations  in  controversy  were  known  to  and  bought 
and  sold  in  the  trade  exclusively  as  hemstitched  handkerchiefs,  while 
other  articles,  embracing  a  large  variet}',  were  known  to  and  bought  and 
sold  in  the  trade  exclusively  as  hemmed  cotton  handkerchiefs,  the  two 
classes  being  distinguished  by  the  presence  or  absence  of  ornamentation 
at  the  edge  of  the  hem.  It  was  also  proved  that  (he  trade  name  "  hemmed 
handkerchiefs"  excluded  hemstitched  handkerchiefs,  although  the  latter 
were  in  fact  hemmed,  and  that  a  hemstitched  handkerchief  was  not,  in 
commercial  language  and  designation,  a  hemmed  handkerchief.  The 
two  classes  were  distinct  and  separate.  No  t^timony  was  offered  by 
the  collector  to  vary  or  weaken  the  force  of  those  facts,  and  it  is  to  be 
presumed  that  no  such  testimony  was  available.  The  contention  for  the 
appellant  is  that  the  handkerchiefs  in  controversy,  being  hemmed  as 
well  as  ornamented,  are  specially  enumerated  or  provided  for  by  para- 
graph 325;  that  the  term  "hemmed  handkerchiefs"  is  a  descriptive 
term,  meaning  handkerchiefs,  not  in  the  piece,  but  hemmed,  and  was 
not  used  in  the  paragraph  in  question  in  a  technical  or  commercial  sense. 

The  tendency  of  the  decisions  of  the  supreme  court  has  long  been  to 
hold  with  strictness  that,  when  an  article  of  commerce  is  designated  in 
a  tariff  act  by  a  specific  name,  or  by  general  terms,  the  clearly  estab- 
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lished  oommeroial  meaning  of  such  name  or  designation,  at  the  time 
when  the  tariff  act  was  passed,  determines  the  construction  of  the  act 
with  respect  to  that  article,  {Arthur  ▼.  Morriton,  96  U.  S.  108;  Arthur  r. 
Laheyi  Id.  112;  WortMngton  v.  Abbott,  124  U.  S.  434,  8  Sap.  Ct.  Rep. 
662,)  until  it  was  said  by  Mr.  Justice  Bb/ldlby  in  Robaiion  v.  Salommj 
130  U.  S.  412,  9  Sup.  Ct.  Rep.  659,  that  commercial  designation  "is 
the  first  and  most  important  designation  to  be  ascertained  in  settling  the 
meaning  and  application  of  tariff  laws."  Very  likely,  advantage  will 
be  attempted  to  be  taken  of  the  breadth  of  this  declaration  to  endow 
mere  subordinate  fanciibl  commercial  names  with  an  undue  importance, 
but  such  an  attempt  is  not  apparent  in  the  present  case.  It  must  be 
evident  that  goods  cannot  be  withdrawn  from  the  operation  of  a  general 
classification,  according  to  material,  by  designating  them  by  particular 
names,  which  merely  indicate  a  subdivision  of  the  general  class  named 
in  the  statute. 

This  being  the  general  rule  for  the  construction  of  terms  or  names  in 
the  tariff  acts,  if  congress  desires  to  classify  articles  by  terms  of  general 
description,  it  can  manifest  such  intent  by  the  use  of  descriptive  words 
which  exclude  any  restricted  meaning,  and,  if  such  language  is  not  used, 
it  is  fair  to  presume  that  the  intent  of  the  legislature  was  in  harmony 
with  the  rule  of  construction  which  the  courts  have  declared,  and 
which  is: 

"Where  general  termaare  used,  the  terms  are  to  be  taken  in  their  ordinary 
and  compreheDsive  meaning,  unless  it  is  shown  that  they  have,  in  their  com- 
mercial sense,  acquired  a  special  and  restricted  meaning."  Arthur  v.  Mor- 
rison, supra. 

The  sole  question  in  this  case  is,  were  the  words  "hemmed  handker- 
chief" used  in  their  trade  meaning,  and  are  they  denominative,  or  were 
they  used  in  a  more  general  sense,  and  are  they  descriptive?  It  is  true 
that  some  of  the  terms  used  in  paragraph  325  are  apparently  terms  of 
general  description,  and  have  been  held,  in  previous  statutes,  to  be  des- 
ignations of  quality  and  material.  Barber  v.  ScheU,  107  U.  S.  617,  2 
Sap.  Ct.  Rep.  301.  It  is  therefore  argued  that  the  word  "hemmed"  ia 
also  to  be  considered  descriptive,  and  not  to  be  used  in  a  commercial 
sense.  Hemmed  cotton  handkerchiefs  were  not  specifically  named  in 
the  cotton  schedule  in  the  Revised  Statutes,  but  it  was  thought  best  to 
specifically  enumerate  ihem  in  the  act  of  1883,  and  they  were  included 
by  name  in  the  paragraph  which  had  long  been  in  existence  in  the  same 
general  form.  The  fact  that  the  article  was  put  into  this  paragraph  d(^es 
aot  seem  controlling,  but  in  view  of  the  decisions  which  have  been 
quoted,  and  of  the  manifest  importance  that  the  rule  of  construction  of 
tariff  acts  shall  be,  so  far  as  is  practicable,  uniform  and  not  easily  dis- 
turbed by  exceptions,  I  think  that  the  term  "hemmed  handkerchiefs," 
which  was  introduced  into  the  paragraph,  should  be  construed  in  a» 
cordance  with  the  principle  which  has  been  stated. 

It  is  argued  that  it  is  unreasonable  to  suppose  that  congress  intended 
to  impose  a  higher  duty  upon  cotton  handkerchiefs  having  a  plain,  cheap 
hem  than  upon  those  which  were  prevented  from  raveling  in  a  more  or- 
namental and  expensive  manner.    It  is  true  that  the  construction  makes 
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apparent  a  lack  of  symmetry  in  the  rates  of  duty,  bat  the  court  cannot 
attempt  to  adjust  into  symmetry  the  various  provisions  of  a  statute 
which  must  include  many  details,  by  creating  exceptions  to  a  well-set- 
Ued,  and,  on  the  whole,  satisfactory,  rule  of  interpretation  of  the  staU 
ute  relating  to  the  revenue  from  imports.  In  accordance  with  this  rule, 
the  term  "hemmed  handkerchief"  is  a  oommercial  term,  and  does  not 
mean  a  handkerchief  which  has  heea  out  from  the  piece,  and  has  beea 
in  fact  hemmed,  but  it  means  the  article  commercially  known  as  a 
"hemmed  handkerchief,"  which  definition  excludes  the  hemstitched  ar- 
ticle. Indeed,  if  the  distinctions  made  in  common  speech  are  looked 
at,  it  is  probable  that  the  word  "hemmed  "  would  generally  be  r^;ardeil 
as  indicating  a  different  article  from  the  one  known  as  "hemstitched." 
The  term  appropriately  describes  a  class  of  articles  in  which,  by  tke 
oommercial  nomenclature,  hemstitched  handkerchiefs  are  not  included, 
and  resort  must  therefore  be  had  to  other  statutory  provisions  to  asoer* 
tain  the  proper  duty  upon  the  excluded  articles.  We  agree  with  the 
opinion  of  the  circuit  court  that  the  importation  in  suit  should  have  been 
classified  under  section  324.     The  judgment  is  affirmed. 

Wallace,  Circuit  Judge,  {dissenting,')  I  cannot  agree  with  my  Brother 
Shipman  in  this  case.  I  think  that  the  handkerchiefs  in  controversy, 
being  hemmed  as  well  as  ornamented,  are  "especially  enumerated  or  pro- 
vided for"  by  paragraph  825.  It  is  unreasonable  to  suppose  that  congress 
intended  to  impose  a  higher  duty  upon  cotton  handkerchiefs  having  a 
plain,  cheap  hem  than  upon  tliose  having  an  ornamented  and  more  ex- 
pensive hem.  I  think  that  the  term  "hemmed  handkerchiefs"  is  descrip- 
tive rather  than  denominative.  It  means  the  same  thing  as  though  it  read 
"handkerchiefs  hemmed,"  or  "handkerchiefs  having  a  hem."  The  case 
is  somewhat  analogous  to  Binns  v.  Lawrmce,  12  How.  9.  The  importa- 
tions are  none  the  less  hemmed  handkerchiefs  because  they  are  also  orna- 
mented ones. 
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(Circuit  Court, 'JD.  Masiaehutett*.    July  38,  1892.) 
No.  8,982. 

1.  PaIBNTB  K)H  IimHTlOHB— Jonre  iHTRISOBMBlrr— PlEABlieO. 

In  a  suit  against  two  or  more  persons  for  infringing  a  patent,  a  general  ayer- 
ment  of  infringement  by  defendants  Is  a  Bufflcient  allegation  of  common  infringe- 
ment, witbout  In  terms  averring  a  Joint  infringement. 
S.  Bamb — PaontBT  of  Fatbnt — Dbuubrbr. 

In  a  bill  for  infringement,  tbe  protert  by  oomplsinanta  of  tbe  letters  patent  does 
not  make  tbe  recitals  in  tbe  speciflcations  as  to  tbe  prior  state  of  tbe  art  a  part  of 
the  bill,  in  any  technical  or  proper  sense,  so  that  the  prior  state  of  the  art  cui  ha 
considered  on  demurrer. 
8.  Bake— DxHUBBEB— Jusicui.  Notice  of  Pbiob  Abt. 

On  demurrer  to  a  bill  for  Infringement  of  letters  patent  No.  878,889,  Issued  Uaren 
18,  1888,  to  tbe  Underground  Electric  Cable  Company,  for  an  insulating  undep- 
ground  cable  conductor,  consisting  of  a  tube  of  compressed  paper,  the  court  oannot 
talie  judicial  notice  of  tiie  prior  state  of  tbe  art. 

In  Equity.  Bill  by  the  Indurated  Fibre  Industries  Company  an«l 
the  Builders'  Insulating  Tube  Company  against  James  J.  Grace, 
Charles  S.  Pinkham,  and  Eugene  W.  Godfrey,  for  infringement  of  lev- 


Digitized  by 


Google 


IHDORATED   FIBRE   IKDfSTRIES    CO.  V.  6RACB.  126 

tere  patent  No.  273,869,  issued  March  18,  188^8,  to  the  Underground 
Electric  Cable  Ck>mpany,  as  assignee  by  mesne  assignments  of  William 
and  Timothy  O.  McMabon,  for  certain  improvements  in  undeigronnd 
Mbles.     Heard  on  demurrer  to  the  bill.     Demurrer  overruled. 
The  specifications  thus  describe  the  invention: 

"Our  invention  relates  to  Insulated  conductors  for  conveying  electrical 
currents  for  any  of  the  purposes  for  wliich  such  currents  are  ordinarily  used, 
and  more  especially  to  insulated  underground  conductors,  although  the  im- 
provements are  of  utility  in,  and  applicable  to,  any  relations  or  positions  In 
which  insulated  conductors  of  electricity  are  desirable.  In  order  to  be  com- 
merdally  practicable,  underground  insulated  conductors  must  be  furnished 
with  an  insulating  and  protecting  medium,  economical  in  tirst  cost,  of  high 
insulation,  durable,  and  easy  of  application,  to  which  ends  many  materials, 
eombinations,  and  forms  have  been  devised,  the  most  common  of  which  have 
been  compositions,  solid  or  presumably  solid  at  ordinary  temperatures,  but 
plastic  at  high  temperatures,  so  that  they  could  be  applied  to  the  conductors 
in  a  plastic  condition.  Some  of  these  possessed  the  merit  of  economy  in  first 
cost,  but  were  found  to  lack  durability,  being  affected  by  thermal  and  hygro- 
metric  changes,  and  hence  proved  in  the  end  to  be  lacliing  in  actual  economy. 
Others  proved  comparatively  durable,  and  not  subject  to  any  great  change 
under  such  influences;  but  their  prime  cost,  due  to  expensiveness  of  the  ma- 
terials used,  especially  where  rubber  and  such  materials  entered  into  the  com- 
position, rendered  them  economically  undesirable.  In  other  instances  the 
conductors  are  placed  and  kept  separated  from  each  other  in  tubes  which  artf 
filled  with  an  insulating  liquid;  but  in  such  cases  constant  attention  was  re- 
quired in  order  that  the  tubes  be  kept  constantly  full  of  the  liquid  under  pres- 
sure, and  leakage  and  evaporation  prevented;  hence  such  systems,  so  far  as 
we  know,  have  failed  of  general  adoption.  Moreover,  where  in  compositions 
hydrocarbons  —  such  as  paraffine,  asphalt,  etc. — were  used,  the  insulation 
itself  was  highly  combustible,  and  proved  in  some  instances  a  source  of  great 
danger. 

"In  view  of  these  things,  the  object  of  our  invention  is  to  produce  an  in- 
sulated conductor  wherein  the  insulating  material  shall  be  cheap  in  prime 
cost,  durable,  of  high  insulative  capacity,  easy  of  application,  and,  under  or- 
dinary circumstances,  practically  incombustible.  To  accomplish  this  we 
make  the  insulation  of  the  conductors  as  an  already-formed  tube  of  paper 
completely  encircling,  protecting,  and  insulating  the  conductor. 

"The  insulating  properties  of  paper  were  of  course  known  before  our  in- 
vention. For  instance,  in  some  positions,  for  small  spaces  or  for  temporary 
uses,  sheet  paper  has  been  wrapped  around  the  conductor,  and  it  has  been 
suggested  that  paper  pulp  be  coated  upon  the  conductor;  but,  so  far  as  we 
know,  no  means  were  suggested  or  shown  of  carrying  this  mere  suggestion 
into  practice.  Paper  has  also  been  used  incidentally,  alternative  with  cloth 
or  any  other  fabric,  as  a  base  upon  which  an  asphalt  composition  was  ap- 
plied, and  a  tube  then  formed  thereof,  which  served  as  a  mandrel,  upon  which 
a  cement  pipe  was  cast.  Beyond  this,  so  far  as  we  have  been  able  to  ascer- 
tain, no  way  has  been  devised  or  disclosed  for  utilizing  the  insulating  prop- 
erties of  paper. 

"In  our  invention  tubes  are  formed,  preferably  from  the  pulp,  and.  when 
they  are  to  be  used  in  any  peculiar  situations,  with  any  desired  exterior  con- 
figuration best  fitting  tliem  for  use  in  the  peculiar  situation.  They  are 
formed  under  great  pressure,  so  as  to  render  them  hard  in  substance,  firm, 
and  homogeneous,  and  so  formed  they  are  practically  incombustible,  or  at 
least  not  liable  to  combustion  from  any  influence  of  the  current. 

"By  these  means  we  are  enabled  to  utilize  tlie  high  insulating  properties  ot 
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paper,  and  to  fumisb  an  insulated  conductor,  cheap,  durable,  easy  of  manip- 
ulation and  use,  and  of  high  insulative  capacity.     What  we  claim  ie — 

"An  Insulated  conductor  for  conveying  electric  currents,  consisting  af  th€ 
combination  of  a  metallic  conductor  and  a  formed  pipe  of  paper  only,  Bnt> 
stanlially  as  sel  forth." 

The  bill  makes  profert  of  the  patent  as  follows:  "And  your  oraton 
bring  here  into  court  a  duly-authenticated  copy  of  said  letters  patent, 
and  pray  that  the  same  may  be  taken  as  a  part  of  this  bill."  After  set- 
ting out  the  various  matters  showing  complainants'  right  to  maintain 
an  action  for  infringement,  the  bill  alleges  that  there  is  a  large  and  grow- 
ing  demand  for  the  apparatus  claimed  by  said  patent,  which  demand 
complainants  have  ample  facilities  for  supplying,— 

"Yet  that  the  said  defendants,  well  knowing  the  premises  and  the  rights 
and  privileges  secured  to  your  orators  as  afuresaid,  by  the  said  letters  patent, 
but  contriving  to  injure  your  orators,  and  to  deprive  them  of  the  profits,  ben- 
efits, and  advantages  which  might,  and  otherwise  would,  have  accrued  to  them 
from  the  said  letters  patent,  have  been,  in  said  district  of  Massachusetts,  and 
in  the  city  of  Boston,  and  elsewhere  in  these  United  States,  and  still  are,  un- 
lawfully, wrongfully,  and  without  permission  of  your  orators,  making,  using, 
and  vending  to  others  to  be  used,  wiring  systems  for  electric  installations  in 
which  paper  tubes  are  used  for  the  protection  and  insulation  of  the  metallic 
conductors  in  the  manner  set  forth  and  claimed  in  the  aforesaid  letters  patent. 
,and  in  violation  and  infringement  of  the  aforesaid  rights  and  privileges  of 
your  orators;  and,  although  notified  of  said  infringement,  and  requested  to 
desist  therefrom,  they  still  continue  so  to  do;  and  your  orators  further  show 
that  the  defendants  have  derived  and  are  still  deriving  from  such  construc- 
tion, use,  or  sale  large  gains  and  profits,  but  to  what  amount  your  orators 
are  ignorant,  and  cannot  set  forth;  and  they  pray  that  the  defendants  may  be 
required  to  make  a  disclosure  of  all  such  gains  and  profits,  and  of  the  amount 
of  such  infringing  apparatus  which  they  have  thus  wrongfully  made,  used,  or 
sold. 

"And  your  orators  further  pray  that  the  said  defendants  may  be  compelled 
by  a  decree  of  this  court  to  account  for  and  pay  over  to  your  orators  all  such 
gains  and  profits  as  have  accrued  to  or  been  received  by  them,  or  eithisr  of 
them,  and  all  such  gains  and  profits  as  your  orators  would  have  received  but 
for  the  said  unlawful  acts  of  the  said  defendants,  and  the  damages  by  said 
unlawful  acts  of  the  said  defendants. 

"And  that  the  defendants,  their  clerks,  attorneys,  agents,  servants,  and 
workmen,  may  be  perpetually  enjoined  and  restrained  by  the  decree  and  in- 
junction of  this  court  from  directly  or  indirectly  making,  constructing,  using, 
or  vending  to  others  to  be  used,  any  tubes  formed  of  paper  in  combination 
with  metallic  conductors  contained  therein,  or  any  apparatus  containing  or 
embodying  the  invention  described  and  patented  in  said  letters  patent,  and 
tliat  they  may  be  decreed  to  pay  the  costs  of  this  suit,  and  that  they 
may  be  also  enjoined  and  restrained,  as  aforesaid,  during  the  pendency  of 
this  suit,  and  that  your  orators  may  have  such  other  and  further  relief  as  the 
equity  of  the  case  may  require,  and  to  this  court  may  seem  meet." 

BentUy  &  Blodgett,  for  complainants. 
Dyer  &  Seder/,  for  defendants. 

Putnam,  Circuit  Judge.  One  ground  of  demurrer  assigned  is  that 
the  bill  is  defective  because  it  does  not,  in  terms,  allege  a  joint  infringo- 
ment,  or  at  least  set  out  sufficient  facts  from  which  a  joint  infringemeat 
can  be  gathered.     Neither  party  has  furnished  me  any  decision  oi  SLoy 
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court,  or  any  observation  of  any  text  writer,  or  referred  me  to  approved 
forms,  directly  touching  this  proposition,  unless  Rob.  Pat.  §  1104,  and 
ShuJcUv.  Foundry  Co.,  22  Fed.  Rep.  105.  What  is  said  in  Robinson 
on  Patents  rests  entirdy  on  Shidde  v.  Foundry  Co.;  and  this  case  was 
an  oral  ruling,  made  apparently  conversationally,  without  any  citation 
of  authorities  or  expression  of  well-considered  reasons,  and  under  such 
circumstances  that  the  court  may  very  likely  have  gathered  from  other 
parts  of  the  bill  that,  prima  facie,  the  defendants  were  in  fact  several 
infringers.  This  case  is  not  sufficient  to  satisfy  me  that  for  this  matter 
there  is  any  special  rale  applicable  to  bills  for  infringement  of  patents 
not  found  elsewhere.  The  cases  and  text-books  are  full  of  expressions 
that,  in  bills  of  this  nature,  a  general  allegation  of  infringement  is  suffi- 
cient, thus  conforming  to  the  common  practice  in  other  suits,  and  giving 
the  impression  that  there  is  no  special  rule  to  be  observed  by  patentees 
in  framing  pleadings  at  law  or  in  equity 

In  actions  at  common  law,  whether  on  torts  or  in  contract,  in  bills  in 
equity  for  waste  or  nuisance,  and  even  in  pleadings  of  so  high  a  charac- 
ter as  indictments  for  murder  and  piracy,  a  general  all^ation  charging 
those  named  as  defendants,  or  those  indicted,  without  the  interpolation 
of  the  word  "jointly  "or  its  equivalent,  is  sufficient;  and  I  can  see  no  rea- 
son why  it  is  not  sufficient  in  bills  like  this,  in  which  the  common  act 
does  not  in  law  necessarily  involve  a  conspiracy,  but,  as  with  ordinary 
torts,  is  proven  by  showing  common  wrongdoing,  without  alleging  or 
especially  proving  a  common  intent.  The  rules  of  the  supreme  court 
have  stricken  from  bills  in  equity  the  common  confederacy  clause,  but 
j^r  all  ordinary  bills  this  was  long  since  recognized  as  of  no  intrinsic  value, 
and  its  omission  can  hardly  require  the  interposition  of  new  allegations. 
I  know  of  no  more  approved  forms  than  those  given  in  Curtis'  "Equity 
Precedents,"  where  I  find  the  frame  of  a  bill  in  behalf  of  the  owners  of  a 
patent  against  two  defendants.  This  nowhere  alleges  that  defendants 
jointly  infringed,  nor  does  it  contain  an  equivalent  therefor.  It  is  true 
that  the  form  uses  the  common  confederacy  clause,  in  the  following 
words,  namely,  "that  the  said  defendants  have  confederated  to  use  the 
said  improvement;"  but  the  portions  which  properly  constitute  the  state- 
ment of  the  infringement  conform  literally  to  the  bill  in  the  case  at  bar. 
In  the  absence  of  any  sufficient  authority  shown  to  me  to  the  contrary, 
I  shall  apply  the  rule  of  pleading  usual  everywhere  else,  and  hold  that 
the  bill  sufficiently  aUeges  a  common  infringement. 

The  principal  ground  of  the  defendants'  demurrer  is  that  the  patent 
sued  on  appears  on  its  face  void  for  want  of  invention.  This  proposi- 
tion was  stated  at  the  oral  argument  to  have  reference  to  th%  state  of 
the  art;  but  it  was  not  claimed  that,  independently  of  what  is  set  out  in 
the  specifications,  the  court  could  take  judicial  knowledge  thereof.  Ref- 
erence was  made  especially  to  those  portions  which  state  that,  prior  to 
the  alleged  invention  sought  to  be  covered  by  the  patent,  the  insulating 
properties  of  paper  were  known,  and  also  that,  in  some  positions  for 
small  spaces  or  for  temporary  uses,  sheet  paper  had  been  wrapped  about 
the  conductor,  and  that  it  had  been  suggested  that  paper  pulp  be  coated 
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upon  the  latter.     It  may  be  that  other  portions  of  the  apvcifioations, 
more  or  less  relevant,  were  referred  to  on  this  point. 

It  was  also  claimed  that,  by  making  profert  of  the  letters  patent,  these 
specifications  were  made  a  part  of  the  bill.  This  is  undoubtedly  correct. 
Nevertheless,  they  were  npt  thus  made  a  part  of  it  more  effectually,  or  for 
any  different  purpose,  than  if  set  out  in  the  bill  at  length.  A  bill  in 
equity  does  not  necessarily  make  ail  the  statements  of  fact  contained  in 
a  contract  or  letters  patent,  or  other  instrument,  proper  parts  of  its  plead- 
ings,  either  by  referring  to  them,  or  by  annexing  as  an  exhibit,  or  by  mak- 
ing-  profert,  or  by  reciting  the  tenor  at  length.  With  reference  to  letters 
patent,  the  claim  or  claims  l>eoome,  of  course,  a  fundamental  portion  oi 
the  allegations  of  the  bill,  so  far  as  any  of  them — in  case  there  are  more 
than  one — are  relied  on  by  the  complainant.  So  everything  in  the  spec- 
ifications which  must  be  resorted  to  by  the  court  in  construing  the 
claims  might  be  considered  as  part  of  the  complainants'  pleadings.  But 
all  portions  which  merely  set  out  the  state  of  the  art  are,  like  recitals  of 
faqts  in  contracts  or  other  instruments,  more  or  less  conclusive  on  the 
party  who  sets  them  up,  yet  in  the  eyes  of  the  law  explainable,  and  not 
absolutely  presumed  to  have  been  so  alleged  as  to  become  the  subject  of 
demurrer.  Especially  must  this  be  so  with  specifications  in  patents,  in 
which  many  statements  are  necessarily  complex,  relate  to  untiaDiiiliar  top- 
ics, and  are  not  easily  understood  without  extrinsic  evidence.  It  is  true 
that,  so  far  as  the  specifications  contain  any  representations  which,  if  er- 
roneous, may  be  presumed  to  have  misled  the  patent  office  to  the  detri* 
inent  of  tlie  public,  the  patentee  may  be  estopped.  On  the  other  hand, 
I  do  not  understand  the  law  has  gone  so  far  as  to  forfeit  a  valuable  pq|^ 
ent  because  the  patentee  has  inaptly,  or  somewhat  inaccurately,  described 
the  state  of  the  art,  or  that  it  oonclusively  prohibits  him  from  showing 
such  inaptitude  or  inaccuracy,  if  it  also  appears  that  the  public  has  not 
been  prejudiced  thereby;  and  in  the  case  at  bar,  where  the  state  of  the 
art  has  been  set  out,  not  so  positively  or  categorically  as  the  respondents 
seem  to  assume,  but  somewhat  confusedly  and  with  qualifications,  I 
should  be  unwilling  to  hold  on  a  demurrer  that  there  was  no  possibility 
that  the  complainants  might  introduce  evidence  placing  their  alleged  in- 
vention in  a  more  favorable  position  than  the  respondents  assign  for  it. 

I  am  not  aware  that  in  this  circuit  the  practice  of  demurring  on  the 
ground  of  the  want'of  invention  has  obtained  a  footing.  The  mischief 
of  permitting  it  unnecessarily  is  well  pointed  out  by  the  reference  of 
Judge  BiX)DOBTT  to  the  crop  of  demurrers  which  one  of  his  decisions  oc- 
casioned in  the  northern  district  of  Illinois.  Manufacturing  Co.  v.  Ad- 
kins,  36  Fed.  Rep.  554.  I  am  not  able  to  ascertain  that  the  practice  of 
this  character  which  exists  in  some  of  the  districts  has  ever  had  the  direct 
approval  of  the  supreme  court.  The  expressions  in  Broion  v.  Piper,  91 
U.  8.  87,  frequently  referred  to,  do  not  seem  to  go  to  that  extent;  as  in 
that  case  there  were  a  bill,  answer  and  proofs,  so  that  the  complainant 
had  had  full  importunity,  and  all  possible  facts  were  before  the  court. 
On  such  a  record  the  court  might  with  safety  say  that  there  was  nothing 
on  the  face  of  the  patent  itself  which  could  require  its  attention.     In  Neta 
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.  ...L  Belling  Co.  v.  Xew  Ja-sey  Rubber  Co.,  137  U.  S.  445,  11  Sup.  Ct.  Rep. 
.  j3,  where  the  subject-matter  was  that  of  a  design,  the  court  overruled 
the  demurrer  on  the  merits,  without  either  expressly  condemning  or  ap- 
proving the  practice  on  this  point.  It  is  true,  nevertheless,  that  in  sev- 
eral districts  this  practice  is  sustained;  and  it  is  also  approved  by  Rob. 
Pat.  §  1 1 10,  and  by  Mr.  Gould's  notes  to  Story,  Eq.  PI.  (10th  Ed.)  §  4.>2. 
In  Blemng  v.  Steam  Copper  H'orAa,  34  Fed  Uep.  753,  Judge  Shipma.n 
uses  the  following  language:  "To  decide,  in  advance  of  an  opportunity 
to  give  evidence,  that  no  evidence  can  possibly  be  given  upon  the  ques- 
tion of  invention  which  would  permit  the  case  to  be  submitted  to  the  jury, 
seems  to  me  to  be  ill-adWsed,  except  in  an  unusual  case."  This  would 
."■eem  especially  so  if  the  questions,  not  only  of  value  and  usululness, 
but  of  Yiovelty,  are  to  be  in  any  degree  determined  by  what  transpires 
subsequent  to  the  issue  of  the  patent,  as  was  suggested  in  Magowan  v. 
Belting  Co.,  141  U.  S.  332-343,  12  Sup.  Ct.  Rep.  71,  and  The  Barbed 
Wire  Patent,  (  Washburn  &  M.  Mnnufg  Co.  v.  Beat  'Em  AU  Barbed  Wire 
Co.,)  143  U.  S.  275.  12  Sup.  Ct.  Rep.  443;  even  with  such  qualifica- 
tions as  appear  in  .HfcClain  v.Ortmayer,  141  U.  S.  419,  12  Sup.  Ct.  Rep. 
76,  and  Adavis  v.  Stamping  Co.,  141  U.  S.  539,  12  Sup.  Ct.  Rep.  0(5. 

However,  without  undertaking  to  settle  whetiier  in  any  cnsse  a  demur- 
rer can  be  allowed  for  want  of  invention  appearing  on  the  fiice  of  the 
patent,  or  whether,  in  this  particular  case,  the  stale  of  the  art  would  be. 
with  the  aid  of  the  recitals  in  the  specifications,  a  matter  of  judicial 
•  knowledge,  I  hold  that  the  recitals  relied  on  by  the  respondents  are  not 
made  by  the  profert  a  part  of  the  complainants'  allegations,  in  any  tech- 
nical or  proper  sense,  so  that  they  can  be  considered  on  demurrer,  and 
that,  aside  from  such  recitals,  the  court  cannot  take  cognizance  of  the 
state  of  the  art  to  which  this  particular  patent  relates.  I  am  aware  that 
in  Fovgcrea  v.  Mvrharger,  44  Fed.  Rep.  292,  and  in  Studebnker  Bro». 
Manuf'g  Co.  v.  Illinois  Iron  Jt  Bolt  Co.,  42  Fed.  Rep.  52,  in  each  of  which 
cascH  the  demurrer  was  sustained,  the  court  read  into  the  bUl  statements 
of  facts  found  in  the  specifications;  but  I  do  not  perceive  that  the  pro- 
priety of  doing  so  was  considered,  and  the  practice  seems  so  clearly  vio- 
lative of  fundamental  principles  of  correct  pleading  that  I  am  compelled 
to  follow  my  own  conclusions.  I  believe  that  of  all  the  cases  properly 
in  point  which  h^ve  been  cited  in  the  briefs,  or  otherwise  found,  the  de- 
murrer was  sustained  in  only  three. 

Demurrer  overruled,  with  costs  for  complainants  to  the  time  of  filing 
respondents'  answer;  respondents  to  answer  on  or  before  rule  day  in  Oc- 
tober next. 

v.52P.no.l— 9 
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Electrical  Accumulator  Co.  et  al.  v.  Brush  Electric  CJo. 
(C'rcuit  Court  of  Appeals,  Second  Circuit.    October  4,  1892.) 

1.  Patents  tob  Isvbxtioss— Novelty— Coxstrcctios  of  Claims — Seoondart  Bat- 

teries. 

Claims  1,  3,  and  3  of  tetters  patent  No.  387,299,  issued  March  2,  1S86,  to  Charles 
F.  Brush,  for  an  Impro  vement  in  secondary  batteries  consisting  in  a  plate  or  element 
having  active  or  absorptive  material  primarily  and  mechanically  applied  thereto 
or  combined  therewith,  cannot  be  invalidated  on  the  theory  that  the  term  "second- 
ary battery"  was  used  therein  in  its  older  and  looser  sense,  and  included  batteries 
which  were  sometimes  primary  and  sometimes  secondary  according  to  the  method 
of  their  use,  for  the  distinction  between  primary  and  secondary  batteries  is  defi- 
nitely marked  and  recognized,  and  the  Brush  invention  was  professedly  an  improve- 
ment over  the  Plante  battery,  which  was  of  the  purely  secondary  class.    ' 

2.  Same — Definitions— "Primart"  and  "Secosdabt"  Batteries. 

A  "secondary  battery"  is  one  which  has  no  original  power  of  developing  a  cur- 
rent, and  is  active  only  when  rendered  so  by  sending  a  current  through  It  from  aa 
independent  source  of  elei'trical  energy,  while  a  "primary  battery"  is  one  which  is 
active  in  virtue  of  the  materials  of  which  it  is  made. 

8.  Same— Prioritt  op  Invention- Foreign  Patents. 

The  invention  described  in  lettei-s  patent  No.  252,002,  issued  Januarys,  1882,  to 
C.  A.  Faure,  a  citizen  of  France,  for  an  improvement  in  secondary  batteries,  hav- 
ing been  conceived  by  the'patentoe  in  France,  and  being  covered  by  a  French  pat- 
•ent  issued  October  20, 1S80,  he  cannot  claim  the  invention  in  this  country  prior  to 
the  latter  date,  as  against  a  citizen  of  the  United  States  who,  being  an  original  In- 
ventor, subsequently  received  an  American  patent. 

4.  Same — Limitation  op  Claim — Disclaimer. 

The  owner  of  the  Faure  patent  in  this  country  having,  as  the  result  of  certain 
litigation,  filed  a  disclaimer  limiting  his  invention  to  an  electrode  coated  with  a 
mechanically  applied  layer  of  lead,  or  like  Insoluble  substance,  placed  upon  the 
supporting  plate  in  the  form  of  a  paste,  paint,  or  cement,  prior  to  immersion  In  the 
battery  fiuid,  any  further  discussion  of  the  question  of  priority  of  invention  be- 
tween Faure  and  Brush  is  now  useless. 

5.  Same— Anticipation. 

Brush's  patent  337,399  was  not  anticipated  by  the  patent  of  April  3,  1880,  to 
George  G.  Percival  for  secondary  battery  electrodes  consisting  of  cells  filled  with 
coarse  conducting  powder,  and  divided  by  a  porous  partition ;  or  by  the  patent  of 
April  33,  1S67,  to  Georges  L.  Leclanche,  for  a  "polarization  apparatus  or  electrical 
accumulator, "  consisting  of  two  plates  of  graphite  or  unoxidlzable  metal  buried  in 
two  flasks  of  powdered  graphite  moistened  with  a  liquid  which  is  a  good  conductor, 
such  as  potash  water. 

6.  Same— Two  Patents  for  Same  Invention. 

The  Brush  patents  Nos.  3.S7,398  and  837,399  were  issued  on  the  same  date,  (March 
2,  18S0;j  the  difference  between  them  was  the  difference  between  "an  absorp- 
tive substance,  or  an  absorptive  substance  adapted  to  be  transformed  into  active 
material, "  ou  the  one  hand,  and  "active  material,  or  material  adapted  to  become 
active, "  on  the  other.  Held  that,  in  view  of  the  admitted  fact  that  all  distinction 
between  the  two  disappears  the  moment  a  battery  so  constructed  is  charged  or  dis- 
charged, there  was  no  substantial  difference,  and  the  two  patents  were  for  the 
same  invention. 

7.  Same — Prioritt— Presi^ptions  from  Patent  Ndmrebs. 

These  patents  were  issued  on  the  same  day  to  the  same  person,  and  the  evidence 
.showed  that  it  would  be  impossible  ever  to  ascertain  which  first  receired  the  official 
signature  that  rendered  it  a  valid  deed.  HcUl,  that  the  mere  fact  that  one  had  an 
earlier  number  was  no  proof  of  priority,  for  it  merely  signified  that  the  patent 
office  followed  the  alphabetical  order  of  Brush's  contemporaneous  applications,  and 
hence  that  one  could  not  be  held  an  anticipation  of  the  other.  ^ 

S,  Same— Election  bt  Patentee. 

Under  these  circumstances  the  owner  of  both  patents  was  entitled  to  elect  upon 
which  one  he  wouUi  rest  his  monopoly;  but  having  elected  to  rely  upon  No.  m7,- 
299,  It  became  Improper  that  No., 1^7,298  should  be  left  in  a  condition  in  which  It 
could  be  assigned  and  sold,  and  a  final  decree  should  be  framed,  which.  In  conneo- 
tlon  with  Its  finding  of  the  validity  of  No.  837,299,  should  declare  887,296  Inoper- 
ative, and  prohibit  its  assignment  or  sale. 
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t.  Sim— Akticipation. 

The  Brnsh  patent  So.  837,399  was  not  inTalidated  by  patents  360,658  and  876.1B9, 
issued  to  him  prior  to  1886,  for  Improvementa  subsidiary  to  the  main  inTODtion,  for 
their  subsidiary  character  appears  on  the  face  of  suon  patents,  although,  owing 
to  delays  in  the  patent  ofBoe,  they  were  issued  before  the  patent  for  the  main  in- 
vention.   47  Fed.  Rep.  48,  affirmed. 

10.  SaIO — FOBEIOX  PaTBKT— KrPBOT  0»  BXFIBATIOH  ON  AjOBICAIT  Patbnt. 

The  Brush  patents  No.  887,399,  and  No.  366,090  did  not  expire  with  the  Italian 
patent  issued  to  him  August  8, 1883;  for  division  D  of  the  Italian  patent  was  de- 
signed to  oorer,  not  the  main  inrention,  but  Brush's  invention  made  in  1883  of 
plates  specially  prepared  for  the  purpose  of  more  rapidly  forming  active  material 
thereon  by  the  Flante  method  of  electrical  disintegration.  47  Fed.  Kep.  48,  affirmed. 

11.  Bahs— LmiTATiox  OP  Clum. 

The  Brush  patent  No.  366,090  must  be  limited  to  electrodes  on  which  the  active 
material  is  made  by  applying  the  Plante  method  of  electrical  disintegration,  or 
other  "forming"  process,  to  plates  which  are  ribbed,  honeyooml>ed,  studded,  or 
equivalently  prepared.    47  Fed.  Rep.  48,  modified. 
U.  SAm— Enlabobhikt  ot  Cukitia — Otkblapfino  Patbkts. 

Where  an  inventor  malces  a  generio  invention  and  also  subordinate  specifio  in- 
ventions, and  presents  tlie  whole  series  in  a  set  of  contemporaneous  applications, 
he  cannot  be  allowed,  by  subsequent  amendments  couched  in  general  terms,  to  en- 
large the  boundaries  of  each  invention  so  as  to  extend  each  into  the  borders  of  an- 
other, and  thus  obtain  a  series  of  overlapping  patents. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York.     Modified  and  affirmed. 

fMerick  H.  Betts  and  Edmund  Wgtmore,  for  appellants. 

W,  C.  Witter,  W.  H.  Kenyan,  and  (MrUa  E.  AEtcheU,  for  appellee. 

Before  Laoombe  and  Shiphan,  Circuit  Judges. 

ShifmAm,  Circuit  Judge.  This  is  an  appeal  from  a  decree  of  the  dr- 
cnit  court  for  the  southern  district  of  New  York,  which  enjoined  the  de- 
fendants against  the  infringement  of  the  7th  and  14th  claims  of  letters 
patent  No.  266,090,  dated  October  17, 1882,  and  of  the  Ist,  2d,  3d,  6th, 
7th,  and  12th  claims  of  letters  patent  No.  337,299,  dated  March  2, 1886, 
each  of  said  patents  having  been  granted  to  Charles  F.  Brush  for  im- 
provements in  secondary  batteries  for  the  current  storing  of  electrical 
energy.  The  applications  were  filed  as  follows:  that  of  No.  266,090 
on  June  9,  1881,  and  that  of  No.  837,299  on  June  13,  1881. 

The  subject-matter  of  this  litigation  has  been  three  times  examined 
by  Judge  Coxe,  In  the  cases  of  the  present  defendant  against  the  Julien 
Electric  Company,  (38  Fed.  Rep.  126,)  of  the  present  complainant 
against  the  Julien  Electric  Company,  (41  Fed.  Rep.  679,)  and  in  this 
suit,  (47  Fed.  Rep,  48.)  This  repeated  scrutiny  has  caused  some  of 
the  questions  which  were  presented  in  the  pleadings  to  disappear  from 
the  case,  while  the  vigor  of  other  defenses,  which  have  been  successively 
supported  and  resisted,  has  become  impaired.  The  questions  which 
still  remain  for  investigation  are  important,  and,  mainly  by  reason  of 
the  numerous  patents  which  Mr.  Brush  has  taken,  are  entangled;  but 
the  three  opinions  which  have  been  written  have  freed  the  subject  from 
much  of  its  perplexity. 

Patent  No.  337,299  is  the  most  important,  and  will  be  first  cbnsid- 
ered.  It  solely  relates  to  secondary  batteries.  A  secondary  battery  was 
well  defined  by  Judge  Coxe  to  be  "a  battery  which  has  no  original  power 
of  developing  a  current  of  electricity,  and  is  active  only  when  rendered 
BO  by  sending  a  current,  elsewhere  generated,  through  it."     Sir  William 
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Thomson,  in  his  deposition  in  the  first  Jutien  Case,  had  stated  the  dis- 
tinction between  a  primary  and  a  secondary  battery,  as  follows:  "A 
secondary  battery  is  a  battery  which  is  active  only  when  rendered  so 
by  sending  a  current  through  it  from  an  independent  source  of  electric 
energy.  A  primary  battery  is  one  which  is  active  in  virtue  of  the  ma- 
terials of  which  it  is  made."  Electricity  is  chemically  generated  by  vir- 
tue of  these  materials.  The  electrodes  are  unlike  and  inherently  differ 
from  each  other  electro-motively.  The  positive  plate  is  dissolved  in  the 
battery  fluid  in  which  it  is  plated,  and  which  is  ordinarily  dilute  sul- 
phuric acid.  "The  other  electrode  collects  the  electric  energy  from  the 
liquid,  and  by  this  chemical  union  a  current  of  electricity  is  developed." 
The  two  electrodes  of  a  purely  secondary  battery  are  of  the  same  kind,  are 
not  separated  electro-motively,  and  are  insoluble  in  the  battery  fluid, 
but,  "by  subjecting  these  elements  to  the  action  of  an  electric  current, 
the  two  elements  are  differentiated  and  rendered  electro-positive  and  elec- 
tro-negative with  respect  to  each  other,  depending  entirely  on  which  is 
connected  with  the  positive  pole  of  the  charging  generator  and  which 
with  the  negative  pole  thereof."  The  electrodes  absorb  either  the  hy- 
drogen or  oxygen  which  is  set  free  from  the  liquid  by  the  charging  cur- 
rent, which  in  popular,  though  not  in  scientific,  language,  is  called  ab- 
sorbing electricity;  hence  the  significance  of  the  name  "  storage  battery," 
which  suggests  the  idea  of  continuance  or  duration  of  use.  The  capacity 
of  a  primary  battery  to  give  a  current  is  limited;  it  is  soon  exhausted; 
"  while  in  the  secondary  battery  the  amount  of  current  which  may  be 
obtained  depends  entirely  upon  the  resistance  of  the  conducting  wires 
discharging  it,"  and  the  battery  may  be  charged  and  discharged  for  an 
indefinite  number  of  times.  The  commercial  importance  of  a  secondary 
battery  is  easily  recognized  from  this  statement  of  its  points  of  unlike- 
ness  to  a  primary  battery. 

Prior  to  the  invention  of  the  Brush  and  the  Faure  batteries,  the  only 
secondary  battery  in  use  was  that  of  I'laute,  which  was  invented  about 
the  year  1860.  The  following  statement  of  the  chemical  effect  of  the 
successive  charges  of  the  electric  current  upon  the  two  plain  plates  of 
rolled  or  pressed  lead,  of  which  this  battery  was  composed,  is  condensed 
from  the  more  elaborate  statement  in  the  appellee's  printed  argument: 
The  plates  having  been  immersed  in  an  electrolyte  of  dilute  sulphuric 
acid,  and  having  been  respectively  connected  to  the  two  poles  of  any 
suitable  source  of  electricity,  by  means  of  which  a  current  was  passed 
through  the  plates,  oxygen  was  developed  on  one  plate  and  hydrogen 
on  the  other.  The  hydrogen  passed  off  in  bubbles,  leaving  its  lead  plate 
practically  unaffected,  but  the  oxygen  combined  chemically  with  the 
lead  of  the  other  plate  until  it  had  formed  a  film  or  skin  of  peroxide  of 
lead,  of  a  finely-divided,  granuhvr  character,  like  rust.  The  skin  of 
peroxide,  operating  to  protect  the  underlying  lead,  soon  stopped  the  ac- 
tion of  the  oxygen  on  the  lead.  A  small  current  or  discharge  was  pro- 
duced, but  too  small  to  be  of  value.  Plante  ascertained  that  there  must 
be  correspondingly  thick  films  on  each  plate.  He  therefore  reversed  the 
direction  of  his  current,  developed  oxygen  on  the  hydrogen  plate  and 
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liydrogen  ou  the  oxygen  plate,  which  took  away  the  oxygen  from  the  ox- 
ide film  and  left  the  surface  granular  or  spongy  metallic  lead.  These  re- 
versed charges  were  repeated  for  days  and  sometimes  for  weeks.  There- 
suit  was  to  disintegrate,  through  the  action  of  electricity,  the  surfece 
of  the  plain  lead  plates,  and  to  form  spongy  layers  of  lead  thereon. 
This  granular  layer  is  what  is  called  the  active  material  of  the  battery; 
that  is,  material  which  becomes  practically  and  actively  capable  of  re- 
ceiving and  discharging  electricity  by  the  passage  of  an  electric  current. 
The  core  of  the  original  plate  mechanically  supported  the  active  material 
and  conducted  the  current  through  it.  This  t)peration  of  the  breaking 
up  of  the  surface  of  solid  lead  plates  so  as  to  create  porous  coatings,  in 
other  words,  of  the  "  formation  "  of  the  active  material  of  a  battery  by 
electrical  disintegration,  was  the  distinguishing  feature  of  the  Pla'nte 
seamdary  battery.  It  occupied  a  long  and  therefore  expensive  amount 
of  time,  and  was  incumbered  by  other  mechanical  difficulties,  one  of 
which  was  the  thinness  of  the  layers,  and  another,  the  tendency  of 
the  layer  to  peel  off  from  the  plate.  These  minor  defects  were  partially 
avoided  by  increasing  the  number  and  diminishing  the  surface  of  the 
plain  plates. 

The  improvement  described  in  No.  337,299  was  confessedly  an  im- 
provement upon  the  Plante  battery  and  upon  no  other,  and,  in  the  lan- 
gudge  of  the  specification,  consisted  "broadly  in  a  secondary  battery 
plate  or  element  having  active  or  absorptive  material  primarily  and  me- 
chanically applied  thereto  or  combined  therewith,  as  contradistinguished 
from  a  plate  or  element  having  the  active  material  produced  by  the  dis- 
integrating action  of  electricity,  as  in  the  well-known  Plante  process." 
The  mechanical  application  of  a  layer  of  lead  oxide  to  each  one  of  two 
lead  plates,  before  the  plates  are  placed  in  the  battery  fluid, — these  coat- 
ings being  at  once  active  material,  and  ready  for  the  charging  current 
when  immersed  in  the  battery  fluid, — was,  speaking  in  general  tenus, 
the  distinguishing  feature  of  the  Brush  invention.  The  drawings  of  the 
patent  show  a  plain  plate,  and  also  corrugated,  ribbed,  slotted,  honey- 
combed, and  studded  plates  of  various  forms.  The  first  conception  ot 
Brush  was  a  plain  plate  of  lead  coated  with  lead  oxide,  which  was  re- 
tained in  position  by  a  sheet  of  paper  or  felt,  which  was  secured  to  the 
plate  by  strips  of  wood.  The  more  perfected  method  of  construction  con- 
sisted in  changing  the  plate  into  a  ribbed  or  corrugated  or  slotted  plate, 
and  in  filling  the  ribs  and  corrugations  with  the  lead  oxide,  which  was 
retained  in  position  by  being  rammed  or  pressed  into  the  open  recepta- 
cles. The  patentee  deemed  i)eroxide  to  be  the  best  oxide  of  lead  to  be 
used,  but,  as  it  is  expensive,  directed  that  red  lead  might  be  used,  and 
suggested  that  protoxide  of  lead  or  litharge  might  also  be  used. 

The  specification  says: 

"  When  a  pair  of  plates  such  as  I  have  described  are  associated  together  to 
form  a  secondary  battery,  and  inninersed  in  dilute  sulphuric  acid,  and  charged 
by  the  psissage  of  an  electric  current  in  the  usual  manner,  one  of  the  plates 
has  its  coating  peroxidized,  if  a  lower  oxide  of  le-.id  was  employed  for  the  coat- 
ing and  forms  the  oxygen  element  of  the  battery,  while  the  other  plate  has 
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its  coating  of  oxide  reduced  to  the  metallic  state  and  tlien  absorbs  hydrogen, 
thus  constituting  the  liydrogen  element  of  the  battery." 

The  claims  which  are  to  be  considered  upon  tlie  present  appeal  are  as 
follows: 

"(1)  A  secondary-battery  element  or  electrode,  consisting  of  a  plate  or  suit- 
able support  primarily  coated  or  combined  with  mechauically-applied  active 
material,  or  material  adapted  to  become  active,  substantially  as  set  forth. 

"(2)  In  a  secondary  battery,  an  electrode  consisting  of  a  plate  or  support 
provided  with  a  coating  or  surface  layer  of  an  absorptive  substance,  such  as 
metallic  oxide,  applied  thereto,  substantially  as  set  forth. 

"(3)  A  plate  or  suitable  support  primarily  coated  or  combined  with  me- 
chanically-applied oxide  of  leader  equivalent  lead  compound,  substantially  as 
set  forth." 

"(6)  A  plate  or  suitable  support  provided  with  grooves,  perforations,  or 
receptacles,  and  primarily  coated,  combined,  or  fill^  with  mechanically-ap- 
plied active  material,  or  material  adapted  to  become  active,  substantially  as 
set  forth. 

"(7)  A  plate  or  suitable  support  provided  with  grooves,  perforations,  or 
receptacles,  and  primarily  coated,  combined,  or  filled  with  mechanically-ap- 
plied oxide  of  lead  or  equivalent  leitd  compound,  substantially  iis set  forth." 

"(12)  The  method  of  making  plates  or  electrodes  for  secondary  batteries, 
consisting  in  primarily  combining  active  material  with  suitable  plates  or  sup- 
ports mechanically,  in  contradistinction  to  forming  the  active  material  by  an 
electrical  disintegration  of  the  plate  or  support,  substantially  as  set  forth." 

These  claims  describe  and  necessarily  refer  to  a  secondary  battery  as 
heretofore  defined,  a  plate  or  support  which  is  insoluble  in  the  liquid,  me- 
chanically supports  the  active  material  and  electrically  conducts  the  cur- 
rent of  electricity  through  it,  the  specified  active  or  absorptive  materials 
being  oxides  of  lead  which  are  primarily  mechanically  applied  to  the 
plates,  and  in  such  state  of  minute  division  as  to  be  at"  once  capable  of 
being  charged  without  previous  process  of  "formation"  by  electrical  dis- 
integration. 

The  first  question,  that  of  novelty,  brings  directly  into  view  the  much 
discussed  subject  of  priority  of  invention  as  between  Mr.  Brush  and 
Camille  A.  Faure,  who,  in  France,  of  which  country  he  was  a  citizen, 
invented,  in  1878,  the  same  improvement  upon  the  Plante  battery,  by 
the  use  of  lead  oxide,  which  he  applied  to  the  plates  in  the  form  of  a 
paste  or  cement.  His  French  patent  was  dated  October  20,  1880,  and, 
inasmuch  as  he  was  a  citizen  of  France,  he  is  not  permitted  to  claim  his 
invention  before  that  date,  as  against  a  citizen  of  the  United  States,  who, 
being  also  an  original  inventor,  subsequently  received  a  patent  for  his 
own-invention  in  this  country.  Faure's  application  for  a  patent  in  this 
country  was  filed  April  20,  1881,  and  tlie  patent  thereon.  No.  252,002, 
was  issued  on  January  .3,  1882.  Brush's  application  and  the  Faure 
patent  were  put  into  interference  in  March,  1882,  in  the  patent  office. 
The  subject-matter  involved  in  the  interference  was  the  fundamental 
principle  of  each  invention, — that  of  "a  plate  of  a  secondary  battery 
provided  with  a  surface  layerof  an  absorptive  substance,  such  as  metallic 
oxide,  applied  thereto."  After  a  long  delay  in  the  office,  priority  was 
adjudged  to  Brush,  and  his  patent  was  issued  in  1886.     The  defeud- 
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ant  in  this  suit,  as  owner  of  the  Faure  patent,  then  brought  suit  for  its 
infringement  against  the  Julien  Electric  Company.  In  that  suit  the 
question  of  priority  as  between  Brush  and  Faure  was  tlioroughly  tried. 
The  circuit  court  decided  that  Faure  was  the  inventor  of  a  secondary 
battery  electrode  coated  with  a  mechanically-applied  layer  of  lead,  or 
like  insoluble  substance,  placed  upon  the  supporting  plate  in  the  form 
of  a  paste,  paint,  or  cemeut,  prior  to  immersion  in  the  battery  fluid; 
that  he  was  not  the  inventor  of  an  electrode  otherwise  coated;  and  that 
upon  filing  his  disclaimer,  thus  limiting  the  first  claim  of  the  patent, 
the  accumulator  company  was  entitled  to  a  decree.  The  complainant 
in  that  case,  being  the  defendant  here,  filed  such  a  disclaimer.  Faure 
had  filed  a  bill  in  equity  in  the  United  States  circuit  court  in  one  of  the 
districts  of  Ohio,  for  the  repeal  of  the  Brush  patent,  upon  the  ground 
that  he  (Faure)  was  the  prior  inventor  of  the  broad  invention  described 
in  the  first  claim  of  252,002.  After  the  disclaimer,  this  bill  was  dis- 
missed upon  Faure's  motion.  Inasmuch  as  the  defendant,  being  the 
owner  of  the  Faure  patent,  has,  as  the  result  of  a  direct  issue  on  the 
subject  of  priority,  disclaimed  the  right  of  Faure  in  this  country  to  the 
invention,  except  as  limited,  a  renewal  of  a  discussion  of  the  question 
of  priority  is  useless. 

W^e  next  come  to  other  devices  which  are  alleged  to  anticipate  es- 
pecially the  first  three  claims  of  the  patent,  in  the  event  of  a  liberal  and 
broad  construction  of  those  clainis.  This  question  was  most  extensively 
discussed  in  the  record  of  the  first  Julien  Case,  with  respect  to  the  Faure 
patent,  and  has  been  less  elaborately  considered  by  the  experts  in  this 
case,  and  turns  upon  the  proper  construction  of  the  term  "secondary  bat- 
tery." It  is  admitted  that  the  definition  of  a  secondary  battery,  which 
has  been  already  given,  is  a  correct  one;  but  it  is  said  that,  at  the  date 
of  the  Brush  and  Faure  inventions,  the  term  "secondary  battery  "was 
often  used  by  writers  and  scientists  iii  a  larger  and  looser  sense,  and  in- 
cluded a  batt«ry  in  which  electrodes  of  diflfereut  materials  are  employed, 
and  capable  of  yielding  a  current  without  being  previously  charged  from 
an  external  source;  that  such  a  battery,  although  also  a  primary  battery, 
is  a  secondary  battery  when  it  is  used  as  such,  and  it  is  so  used  when  it 
has  become  exhausted  and  "  is  regenerated  or  brought  back  to  its  former 
condition  by  the  direct  action  upon  itself  of  an  independent  source  of 
electric  energy."  Hence  it  is  claimed  that  if  Brush  used  the  term  in 
this  larger  sense,  and  if  the  language  of  his  claims  is  liberally  construed, 
then,  in  some  of  the  pre-existing  de&crii)tions  of  batteries,  there  are  de- 
scribed structures  which  possessed  the  elements  of  a  plate  primarily 
combined  with  mechanically-applied  active  material  of  some  sort.  It  is 
perhaps  sufficient  to  say  that  such  a  construction  of  the  Brush  patent 
requires  one  to  assume  that  Brush  did  not  mean  what  the  history  of  the 
invention  and  of  the  patent  and  its  manifest  intent  make  it  apparent 
that  he  did  mean.  He  is  describing  an  improvement  upon  a  Plante 
secondary  battery,  and  upon  his  method  of  producing  active  material 
by  the  disintegrating  action  of  electricity  upon  two  lead  electrodes  insol- 
uble in  the  battery  fluid.     Brush's  secondary  battery  is  Plante's  sec- 
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ondary  battery  improved,  atid  his  language  is  to  l)e  read  in  the  light  of 
that  fact  and  the  fact  that  he  was  speaking  only  of  a  current-storing  de- 
vice. It  therefore  serves  no  useful  purpose  to  strive  to  show  that  the 
Brush  patent  was  anticipated  because  some  pre-existing  scientist  had  de- 
scribed a  battery  which  corresponds  with  the  general  phraseology  of  the 
claims,  provided  their  language  should  be  so  construed  as  to  include  the 
class  of  batteries  which  has  been  mentioned ,  a  construction  which  is  for-  • 
bidden  bj'  the  history  of  the  invention  and  by  a  disinterested  examina- 
tion of  the  patent. 

Passing  by,  therefore,  batteries  of  the  primary  type,  the  structures 
of  another  character,  which  are  in  this  case  deemed  by  the  defendant  to 
bear  adversely  upon  the  Brush  claims  to  novelty,  are  those  described  in 
the  patents  to  Georj^e  G.  Percival,  dated  April  3,  1866,  and  to  Georges 
L.  Ijcclanche,  dated  April  23,  1867.  Percival's  invention,  he  says  in 
his  patent,  consisted  "in  substituting  layers  of  pulverized  gas  carbon, 
or  some  other  conducting  powder,  (coarse  lead  powder,)  separated  by  a 
layer  or  plate  of  some  porous  substance,  for  the  metallic  plates  of  which 
the  electrodes  of  the  pole  are  ordinarily  formed."  The  layers  constitute 
the  electrodes,  are  wet  by  a  proper  solution,  and,  for  convenience  in  es- 
tablishii\g  connection  with  these  layers,  there  is  on  each  end  of  the  box 
a  screw  cup,  fastened  to  a  slip  of  copper.  This  invention,  as  described, 
resided  solely  in  the  substitution  of  separate  layers  of  coarse  powder  for 
the  two  metallic  plates  of  a  Plaute  battery.  The  copper  slips,  which 
when  exposed  to  dilute  sulphuric  acid  would  be  dissolved,  are  not  plates 
or  supports,  but  are  mere  connecting  devices;  the  layers  are  not  coat- 
ings of  plates,  and  probably  are  to  be  "formed"  by  the  Plante  process 
of  electrical  disintegration.  Leclunche's  "  polarization  apparatus  or  elec- 
trical accumulator"  is  composed  of  two  flasks,  in  which  are  placed  two 
plates  of  graphite,  or  two  plates  of  unoxidizable  metal.  These  two 
plates  are  buried  in  powdered  graphite,^ — a  good  conductor  of  electricity, 
— and  moistened  witli  a  liquid  which  is  an  equally  good  conductor, 
such  as  "potash  water."  There  is  no  similarity  between  Leclanche's 
plates  and  his  powdered  graphite,  which  is  practically  unoxidizable, 
though  it  may  be  minutely  oxidized,  and  the  lead  plates  and  the  absorp- 
tive oxide  of  lead  of  Brush  or  Faure.  The  Jjeclanche  device  was  fur- 
thermore intended  to  be  constantly  associated  with  the  primary  battery, 
wlien  in  use.  These  structures  do  not  affect  Brush's  patent  337,299. 
Not  only  the  invention,  as  described  in  the  1st,  2d,  and  3d  claims,  be- 
longs to  him,  but  he  was  the  first  who  rammed  or  pressed  the  dry  pow- 
der— the  form  in  which  his  absorptive  substance  was  used — into  grooves 
or  receptacles  in  the  plates,  as  described  in  the  6th  and  7th  claims. 

There  being  no  question  as  to  infringement,  the  next  point  relates  to 
the  validity  of  the  various  claims  which  are  solely  the  subject  of  this  ap- 
jieal,  in  view  of  other  patents  to  Mr.  Brush  of  a  prior  or  of  the  same  date. 
On  July  9, 1881,  Mr.  Brush  filed  in  the  patent  office  eight  divisional  ap- 
plications for  patents,  marked  from  "A"  to  "H,"  inclusive,  and  on  June 
13,  1881,  he  filed  two  more  a|»plications  respectively  marked  "Case  I" 
and  "Case  J."     He  drew  the  ten  original  specifications  himself.     The 
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first  «ight  were  designed  to  subdivide  his  impTovements  upon  the  Plante 
battery  into  as  many  separate  patents  as  practicable,  and  to  state  the- 
subdivisions  in  a  progressive  order  and  system.  Cases  I  and  J  were 
intended  to  describe  and  claim  the  important  and  generic  departure- 
from  Plante.  In  process  of  time  some  of  these  applications  were  sub- 
divided. Cases  I  and  J  came  into  interference  with  Faure's  patent, 
and  patents  thereon  were  not  issued  until  March  2,  1886.  Meanwhile' 
Ihe  other  applicatioos  had  become  patents,  and  in  some  of  the  cases  the- 
specifications  had  been  amended  lind  rewritten,  with  a  view  to  cover  aa 
flarge  a  field  as  was  attainable.  The  result  of  this  subdivision  of  thfl 
main  invention,  ike  alteration  of  specifications,  and  the  grant  of  divi- 
sional patents  at  different  dates,  was  to  make  an  entangled  mass  of  pat- 
ents, which  are  t»  some  extent  intertwined  with  each  other, — a  confusion 
which  has  caused  perplexity  to  experts,  counsel,  and  judges,  and  which 
has  endangered  the  strength  and  the  validity  of  the  patents  themselves. 
As  Cases  I  and  J  were  originally  presented  to  the  patent  office,  distino* 
tion  between  them  seemed  to  rest  upon  the  difference  between  porous 
or  spongy  lead  aad  oxideof  lead  as  active  materials.  When  the  patents 
337,298  and  337,299  were  issued,  the  difference  between  them  is  that 
betweeo^an  absorptive  eabstance,  or  ^(i  absorptive  substance  adapted  to 
be  transformed  iato  active  material,"  on  the  one  hand,  and  "active  ma- 
terial, or  material  adapted  to  become  active,"  on  the  other.  There  is  a 
theoretical  and  scientific  difference  between  the  articles  which  inay  be 
called  "  absorptive  "and  ^  active."  Spongy  lead  has  no  oxygen,  but  will 
absoit  oxygen,  *nd  thus  become  active;  the  oxides  of  lead  have  ab- 
sorbed oxygen,  and  are  therefore  active,  but  "it  is  admitted  that  the 
momeot  a  battery  constructed  with  plates  having  either  coating  is, 
charged  or  discharged,  all  distinction  vanishes."  As  the  terms  are  used 
in  the  electrical  art,  they  are  synonymous,  and  it  is  especially  certain 
that,  as  ibese  two  patents  are  phrased,  there  is  no  substantial  difference 
in  the  <^Bracter  «f  the  tnveations  which  are  described  and  claimed. 
The  attempt  to  draw  a  line  of  demarkation  between  them  is  ineffectual 
The  bill  of  complaint  in  this  case  originally  included  337,298,  but  upoo' 
motion  of  t^  complainants  was  dismissed  as  to  that  patent.  This  was 
done  after  Judge  Coxe's  aoalysis  and  criticism  of  the  two  patents  in  (he 
second  Jvlien  Cote. 

The  defendants  insist  that,  as  887,298  is  the  earlier  patent,  and  is  for 
the  same  invention  as  337 ,  299 ,  the  latter  patent  is  void.  This  conclusion 
would  be  true  if  the  premises  were  true.  The  applications  were  filed  on 
the  same  day,  the  patents  were  issued  on  the  same  day,  and  are  owned  by 
the  same  person.  The  testimony  shows  that  it  can  never  be  ascertained 
which  patent  actually  first  received  the  final  signature  which  rendered 
it  a  complete  and  legal  deed;  the  mere  fact  that  one  has  an  earlier  num- 
ber signifies  merely  that  the  patent  office  followed  Brush's  alphabetical 
order;  so  that  a  judicial  ascertainment  of  the  fact  of  priority  is  impossi- 
ble, and  there  are  no  known  presumptions  which  can  be  resorted  to 
npon  which  to  base  a  finding.     The  owner  of  both  patents  has  elected 
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to  regard  No.  337,299  as  the  one  upon  which  it  will  vest  its  title  to  a 
monopoly,  and  we  are  of  opinion  that  it  had  such  power  of  choice. 
What  would  be  the  condition  of  separate  owners  of  two  separate  and 
contemporaneous  patents  for  the  same  invention?  is  a  question  which 
has  not  yet  arisen,  but  it  is  obviously  improper  that  No.  337,298  should 
be  left  in  a  condition  where  it  can  be  assigned  or  be  made  the  subject 
of  sale.  It  has  been  suggested  that  a  disclaimer  should  be  filed,  but 
the  sections  of  the  statutes  in  regard  to  disclaimer  were  not  intended 
for,  and  do  not  seem  applicable  to,  a  case  of  this  sort,  in  which  the 
patentee  was  the  actual  and  first  inventor  of  the  whole  of  the  described 
and  patentable  thing  which  is  specified  in  the  patent.  It  therefore  seems 
l)r6per  that  a  final  decree  should  be  framed  in  accordance  with  the  cir- 
cumstances of  the  case,  and  should,  in  connection  with  the  finding  of 
the  validity  of  the  specified  claims  of  337,299,  adjudge  337,298  to  be 
inoperative,  and  prohibit  its  assignment  for  sale. 

The  next  defense  is  that  the  Brush  patents  Nos.  260,653  and  276,- 
155  cover  and  include  everything  properly  claimed  and  described  in  the 
first  seven  claims  of  No.  337,299.  No.  260,653  was  a  division  of  the 
application  designated  as  Case  I,  was  applied  for  June  15,  1882,  and 
was  patented  July  4, 1882.  The  remainder  of  that  application  was  pat- 
ented as  No.  337,298.     The  singl?  claim  is  as  follows: 

"In  a  secondary  battery,  an  element  consisting  of  a  structure  of  etagere 
like  form,  containing,  in  the  spaces  between  its  shelves,  lead  in  a  finely-di- 
vided state,  substantially  as  set  forth." 

This  claim  was  inserted  in  Case  I  in  September,  1881,  at  the  sugges- 
tion of  the  patent  office,  and  was  put  in  interlerence  with  an  application 
of  August  de  Meritens,  which  was  decided  in  Brush's  favor  on  Decem- 
ber 5,  1881.  On  June  15,  1882,  he  filed  an  application  which  con- 
tained only  the  claim  which  was  the  subject  of  this  interference.  No. 
260,653  states  on  its  face  that  it  is  a  division  of  Case  I  in  which  other 
leatures  of  the  invention  were  claimed,  so  that  the  public  was  not  mis- 
led into  the  idea  that  unpatented  portions  of  the  invention  had  been 
abandoned.  The  specification,  although  the  broad  invention  is  described, 
and  the  claim  show  that  the  patent  is  for  the  etagere  like  form  or  series  of 
.shelves  in  which  the  finely-divided  lead  of  Case  I  was  held.  If  letters 
patent  were  to  be  treated  by  courts  in  the  critical  and  hostile  spirit  which 
a  plea  in  abatement  formerly  encountered,  the  contention  of  the  defend- 
ant would  have  technical  importance;  but  courts  do  not  construe  letters 
l)atent  for  the  purpose  of  their  destruction.  The  history  of  No.  260,653 
entirely  contradicts  the  theory  of  its  breadth.  The  broad  invention  was 
the  subject  of  Case  I.  Pending  its  consideration  in  the  patent  office,  a 
subordinate  claim  became  the  subject  of  interference  upon  which  a  pat- 
ent was  issued,  which  proclaimed  its  divisional  character.  Subsequently 
the  patents  were  issued  upon  the  broad  claims  which  had  lingered  in 
interference  in  the  patent  office,  and  it  is  now  contended  that  the  main 
invention  had  been  in  fact  included  in  the  claim  for  a  series  of  shelves 
which  held  finely-divided  lead.     Such  a  construction  is  not  demanded 
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by  decided  cases,  or  by  known  principles  of  law,  and  a  limited  con- 
Btraction,  in  accordance  with  its  apparent  scope,  will  therefore  be  placed 
upon  No.  260,653. 

No.  276,155  was  originally  Case  B,  and  is  apparently  for  a  corrugated 
plate,  which  has  an  active  coating  electrically  produced  thereon,  or  which 
is  provided  with  an  active  or  absorbing  coating.  The  same  suggestions 
which  have  already  been  made  apply  to  this  patent,  which  was  intended 
to  include  only  a  limited  part  of  the  improvements  of  Brush.  Whether 
it  anticipates  the  fourth  and  fifth  claims  of  337,299,  which  are  not  in 
issue  in  this  litigation,  is  not  important  in  this  case. 

The  effect  of  Brush's  Italian  patent  upon  No.  337,299  remains  to  be 
considered.  Brush  applied  for  an  Italian  patent  on  July  28, 1882.  It 
was  sealed  August  8,  1882,  was  issued  for  the  term  of  three  years  from 
September  30,  1882,  and  was  not  prolonged.  It  had  expired  when 
337,299  was  issued.  It  was  in  force  when  No.  266,090  was  issued. 
Under  section  4887,  an  existing  foreign  patent  is  not  a  bar  to  a  subse- 
quent United  States  patent  for  tiie  same  invention  to  the  same  inventor, 
unless  the  invention  has  been  in  public  use  in  this  country  for  two  years 
prior  to  the  application.  Existing  foreign  patents  for  a  claimed  inven- 
tion limit  the  duration  of  subsequent  United  States  patents  for  the  same 
essential  invention  to  the  same  inventor.  The  defendant  claims  that  an 
expired  foreign  patent  for  a'  specified  and  described  invention  is  so  sub- 
stantial a  limitation  that  it  is  in  fact  a  bar  to  a  subsequent  United  States 
patent  for  the  same  invention  to  the  same  inventor,  and  that  an  expired 
foreign  patent  for  a  subordinate  feature  of  a  described  but  unclaimed, 
invention  is  a  bar  to  a  subsequent  United  States  patent  to  the  same  in- 
ventor for  the  generic  invention,  because,  by  not  taking  out  his  foreign 
patent  for  the  generic  invention,  and  by  permitting  the  short-term  pat- 
ent to  expire,  he  had  abandoned  the  generic  invention  to  the  world. 
The  interesting  questions  of  law  which  are  involved  in  these  two  propo- 
sitions will  become  practically  important  if  the  facts  of  the  case  require 
their  decision.  In  our  opinion,  the  Italian  patent  is  not  the  same  in  its 
essential  particulars  with  any  one  of  the  inventions  which  are  claimed  in 
337,299,  and  the  home  "patent  would  not  be  infringed  by  a  structure 
made  in  accordance  with  the  provisions  of  the  foreign  patent."  The 
question  in  regard  to  No.  337,299  turns  upon  the  character  of  the  in- 
vention disclosed  or  claimed  in  divisions  C  and  D  of  the  Italian  patent, 
particularly  in  division  D.  The  allied  destructive  effect  of  this  di- 
vision was  the  question  upon  which  the  experts  most  strenuously  con- 
tended, the  question  being  whether  division  D  is  the  Brush  battery  of 
1880,  in  which  active  material  in  the  form  of  powder  is  primarily  pressed 
into  receptacles,  whereby  the  process  of  electrical  disintegration  is  super- 
seded, or  is  for  a  different  invention,  made  in  1882,  of  a  secondary  plate 
prepared  by  compressing  partially  oxidized  powdered  lead  into  a  core 
of  roughened  or  perforated  sheet  lead,  so  as  to  create  a  solid  plate  co- 
herent and  malleable,  having  minute  seams  of  oxide  of  lead,  upon  which 
plate  the  active  material  is  to  be  produced  by  electrical  disintegration, 
the  alleged  improvement  being  to  facilitate  the  Plaute  process.     Another 
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form  of  the  described  invention  was  to  have  the  solidified  mass  of  par- 
ticles constitute  the  entire  body  of  the  battery  plate.  The  witnesses 
differed,  both  upon  the  intent  and  meaning  of  the  language  of  this  di- 
vision, and  also  upon  the  result  which  w'ould  be  attained  by  the  process 
as'described,  the  defendant  insisting  that,  whatever  pressure  was  brought 
to  bear  upon  the  partially  oxidized  particles  of  lead,  the  result  would 
not  be  a  compact  plate,  but  a  "  porous  mass  of  mingled  particles  of  lead, 
.nnd  lead  oxide,"  which  would  be  substantially  the  same  thing  as  the 
dry  powder  pressed  into  the  receptacles  of  the  plate  of  337,299. 

The  language  of  the  Italian  patent,  its  history,  and  that  of  the  United 
States  patents  Nos.  275,986,  266,702,  266,089,  262,533,  which  were 
applied  for  May  27,  1882,  being  Cases  K,  M,  N,  and  0,  and  which  are 
are  for  the  general  characteristics  of  division  D,  as  distinguished  from 
Cases  I  or  J,  cause  us  to  believe  that  there  is  a  dearly-marked  separa- 
tion between  Cases  I  or  J  and  division  D,  and  satisfy  us  of  the  weakness 
of  this  part  of  the  defense.  The  electrodes  of  the  respective  patents  are 
different  things,  and  one  does  not  interfere  with  the  other.  The  dis- 
cussion of  this  question,  and  of  the  reasons  which  lead  to  our  conclu- 
sion, could  be  greatly  prolonged,  but  we  prefer  to  summarize  the  impor- 
tant considerations,  and  as  the  principal  reasons  which  led  Judge  Coxe  to 
adopt  the  same  view  have  also  controlled  us,  we  restate  them  in  sub- 
stantially his  language: 

(1)  The  language  of  the  Italian  patent  is  entirely  different  from  tliat  of  the 
patent  in  suit.  The  drawings  are  different.  (2)  The  inventor's  stateiuent 
of  his  intent  and  purpose  in  talcing  the  foreign  patent  and  his  reasons  for  not 
attempting  to  patent  tlie  invention  of  No.  387,299  abroad  is  coiToborated  by  liis 
notes  made  at  the  time  he  was  perfecting  the  Inventions  patented  abroad. 
When  these  notes  are  placed  side  by  side  with  corresponding  portions  of  tlie 
Italian  patent  it  will  be  seen  that  they  are  substantially  similar.  (3)  The 
fact  that  a  sharp  distinction  is  drawn  in  No.  337,299  between  the  inventor's 
and  Plante's  method.  There  is  nothing  of  this  in  the  Italian  patent.  On 
the  other  hand,  the  inventor  clearly  intimates  that  the  plates  of  division  D 
are  to  be  formed  by  the  Plante  process.  (4)  The  Italian  patent  is  capable  of 
a  narrow  construction  which  differentiates  it  from  the  patents  in  suit.  (5) 
The  fact  that  the  element  of  the  Italian  patent  is  produced  by  heavy  pres- 
sure, hydraulic  or  otherwise,  whereby  the  particles  of  lead  and  lead  oxide  are 
compacted  into  a  firmly  coherent  mass  having  minute  veins  of  oxide  of  lead 
everywhere  ramifying  through  it,  unlike  the  plate  of  the  United  States  pat- 
ents in  suit.  (6)  The  "mass"  described  in  the  Italian  patent  is  malleable, 
and  capable  of  being  made  into  strips  or  wires,  and  manipulated  so  as  to  form 
any  style  of  element.  Neither  the  active  material  of  No.  837.299  nor  the 
completed  plate  of  that  patent  is  capable  of  such  treatment.  (7)  No.  337,299 
is  designed  to  cover  Mr.  Brush's  inventions  made  in  the  summer  of  1879 and 
in  the  summer  and  autuum  of  1880.  The  Italian  patent  is  designed  to  cover 
the  inventions  of  Ilj82. 

Division  C  was  for  the  same  invention  which  is  described  in  United 
States  patent  No.  261,512,  originally  Case  F.  It  describes  a  method  of 
providing  a  coating  of  porous  metal  upon  the  plate  of  a  secondary  bat- 
tery, which  metal  is  redviQed  from  the  oxide  "thiough  the  agency  of  a 
hot  atmosphere  of  any  suitable  reducing  gas,  and  at  a  temperature  iu- 
suff^cieut  to  fuse  the  reduced  metal."    Plain  or  corrugated  or  perforated 
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plates  may  be  used.  Knowledge  in  regard  to  this  invention  must  be  de- 
rived from  the  patent  alone,  for  apparently  it  has  never  been  subjected 
to  a  crucial  test  bj'  practice.  It  is  a  particular  process  for  coating  lead 
plates,  and  the  coating  possesses  properties  differing  ftoxa,  but  interme- 
diate between,  those  of  spongy  lead  and  electrically  deposited  coherent 
lead.  The  patent  also  says  that  these  properties  are  similar  to  those  of 
the  electrically  deposited  metal  described  in  division  B,  which  are  also 
described  in  United  States  patent  No.  274,082,  originally  known  as  Case 
D.  The  peculiarities  of  this  coating  can  be  easily  understood,  for  it  is 
deposited  by  electrical  action  in  the  manner  customary  in  an)'  process 
of  electro  plating,  and  before  the 'process  of  "forming"  the  plate.  The 
coating,  though  porous  in  an  electrical  sense,  is  firmly  attached  to  the 
plate,  and  is  firm  in  its  structure.  The  active  layer  is  formed  by  the 
Plante  process.  The  coating  of  division  C  is  between  this  solid  coating  and 
the  spongy  lead,  and  batteries  made  according  to  this  process  demand  a 
"forming"  process  analogous  to  that  required  by  the  Plante  battery,  for 
the  coating  must  require  disintegration.  We  do  not  perceive  that  either 
the  principle  or  a  subordinate  feature  of  337,299  is  contained  in  divi- 
sion C,  and  it  is  quite  manifest  that  any  one  who  should  make  batteries 
in  accordance  with  it  would  never  be  asked  to  defend  himself  against  in- 
fringement of  337,299. 

The  question  respecting  266,090  remains  to  be  considered.  The  first 
form  of  Brush's  broad  invention  of  the  primary  mechanical  application 
of  active  material  to  the  lead  core  or  plate  was  a  plain  plate  covered  with 
lead  oxide,  which  was  retained  in  position  by  blotting  paper,  which  was 
secured  to  the  plate  by  strings  or  strips  of  wood.  This  was  obviously  a 
clumsy  and  insufficient  method  of  combining  or  coating  the  plate  with 
active  material,  and  the  ribbed  or  corrugated  plate  was  substituted,  in 
which  the  oxide  was  easily  retained  in  position.  This  more  perfect  form 
of  the  invention  is  described  in  the  sixth  and  seventh  claims  of  337,299. 
The  battery  of  these  claims  is  the  one  distinctly  known  as  the  storage 
battery  of  Brush,  and  is  the  one  with  which  the  battery  of  the  defend- 
ants, which  is  filled  with  the  paste  or  cement  of  Faure,  corresponds. 
But  it  is  also  obvious  that  the  ribbed  or  grooved  plate  possessed  advan- 
tages in  a  secondary  battery  in  which  the  Plante  process  of  electrical  dis- 
integration or  some  kindred  process  of  "forming"  was  used.  A  larger 
surlace  of  metal  was  exposed,  the  expansion  or  contraction  of  the  active 
coating  was  confined  to  many  small  areas,  and  the  peeling,  which  was 
unavoidable  upon  a  large  plain  surface,  was  diminished,  if  not  pre- 
vented. Accordingly,  Mr.  Brush  applied  in  CaseC,  which  subsequently 
became  No.  266,090,  for  a  patent  upon  a  secondary-battery  plate,  ribbed, 
honeycombed,  studded,  "or  equivalently  prepared."  The  descriptive 
part  of  this  specification  manilestly  referred  only  to  the  method  of  pro- 
ducing active  material  by  formation  from  the  substance  of  the  plate  and 
ribs,  whether  by  the  Plante  process  of  electrical  disintegration,  or  by  the 
improved  forming  process  of  division  A.  The  scratched,  perforated, 
thin  platina  foiled  plates  of  KirchofF  were  no  anticipation  of  the  plate  as 
described  in  the  specification.     The  distinction  between  Cases  I  or  J  and 
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C  were  in  the  mind  of  the  draughtsman,  who  meant  that  I  and  J  should 
refer  to  the  generic  invention  and  that  Case  C  should  be  limited  to  a 
narrow  improvement  upon  Plante.  But  the  desire  for  enlargement  of 
territory  grew,  and  by  an  amendment  of  June  20,  1882,  wherein  the 
specification  was  rewritten,  the  draughtsman  said:  "This  form  of  ele- 
ment is  also  well  adapted  to  receive  and  retain  any  active  coaling  which 
may  be- applied  thereto."  This  sentence  the  patent  office  promptly  re- 
quired should  be  omitted,  upon  the  ground  that  it  was  "new  matter," 
and  it  was  thereafter  canceled.  The  following  sentence  had,  however, 
been  permitted  to  remain:  "Figures  8  and  9  are  *  *  *  plates  ar- 
ranged ready  for  charging,  after  having  been  'formed,'  or  in  any  man- 
ner provided  with  active  coating."  The  corresponding  part  of  the  sen- 
tence in  the  original  application  w-as,  "after  having  been  previously 
' formed '  according  to  the  process  described  in  Case  A,  or  otherwise." 
The  new  specification  also  made  cast  lead  instead  of  rolled  or  pressed 
lead  a  patentable  improvement,  but  Judge  GoxE  directed  a  disclaimer  of 
the  purely  cast  lead  claims,  upon  the  ground  that  they  contained  noth- 
ing patentable;  and  they  were  disclaimed  accordingly. 

Upon  the  strength  of  the  clause  "in  any  manner  provided  with  active 
coating,"  which  slijiped  by  the  scrutiny  of  the  patent  office,  it  is  now 
insisted  that  the  general  language  of  the  various  claims  covers  a  plate  in 
a  secondary  battery  provided  with  any  kind  of  active  coating  either  elec- 
trically formed  or  mechanically  applied.  The  literal  language  of  the 
claims  is  broad  enough  for  such  a  construction,  but  it  would  be  obtained 
by  an  undue  enlargement  of  the  meaning  of  an  amendment,  the  effect  of 
which  was  not  appreciated  by  the  examiner.  Mr.  Brush  has  obtained 
all  to  which  he  was  entitled  by  construing  his  patents  for  improved  form 
of  plates  in  the  order  and  system  in  which  they  were  originally  presented 
to  the  patent  office.  What  the  construction  ought  to  be  had  different 
inventors  taken  the  progressive  steps,  it  is  not  necessary  to  inquire,  but 
when  one  inventor  makes  a  generic  invention  and  also  subordinate  spe- 
cific inventions,  and  presents  the  whole  series  in  a  set  of  contemporane- 
ous applications,  the  patentee  must  not  be  enabled,  by  an  ingenious  use 
of  general  terms,  to  enlarge  the  boundaries  of  each  invention,  to  extend 
each  into  the  borders  of  another,  and  obtain  a  .series  of  overlapping  pat- 
ents. This  construction  is  narrower  than  that  permitted  by  Judge  Coxe, 
who  found  an  infringement  by  the  defendants  of  two  claims  only.  As 
construed  by  this  court  there  is  no  infringement  of  No.  266,090.  The 
decree  of  the  circuit  court  will  be  modified  in  accordance  with  the  di- 
rections herein  contained,  with  costs  of  this  court  to  the  appellant.  In 
other  respects  the  decree  will  be  affirmed. 
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Ibomclad  Manuf'g  Ck).  v.  Jacob  J.  Vollrath  Manuf'g  Co.,  Limited, 

et  ai. 

(CircuU  Court,  E.  D.  Wisconsin.    June  37, 1893.) 

1.  PATBNT8  FOB  IHVENTIOSS— PbELIMIKART  ISJUSCTIOX— WnEN  IsSDED. 

In  a  suit  for  Infringement,  when  the  case  Is  not  free  from  doubt,  and  the  expert* 
are  at  variance,  and  there  are  uo  prior  adjudications,  a  preliminary  Injunction  will 
be  denied,  especially  If  defendants  are  amply  able  to  resirand  to  any  damages  that 
may  be  adjudged  against  them  on  final  hearing. 
3.  SjjfB— Pbovince  op  Patest  Office— Ixtebferknces. 

Upon  an  interference  In  the  patent  office  the  question  is  as  to  priority  of  inven- 
tion, and  anything  said  by  the  patent  officials  as  to  the  construction  of  the  claims 
is  not  binding  upon  the  courts  in  a  suit  for  infringement. 

In  Equity.  Bill  by  the  Ironclad  Manufacturing  Company  against 
the  Jacob  J.  Vollrath  Manufacturing  Company,  Limited,  and  others, 
for  infringement  of  a  patent.  On  motion  for  a  preliminary  injunction. 
Denied. 

L.  L.  Bond,  Marcellm  Bailey,  and  Ernest  C.  Webb,  for  complainant. 

Dyrenforth  &  Dyrenforth,  for  defendants. 

Jenkins,  District  Judge,  (orally.)  The  bill  is  filed  for  an  infringement 
of  a  patent  for  peppered  enameled  ironware,  issued  to  Chester  Comstock, 
the  letters  patent  being  numbered  4 15, 161,  dated  November  12, 1889,  and  * 
a  motion  is  made  for  a  preliminary  injunction  to  restrain  the  defendants 
from  the  alleged  infringement  pending  this  litigation.  The  specification, 
after  stating  the  process  for  obtaining  the  "foundation  coating,"  as  it  may 
be  called,  of  the  vessel  that  is  to  be  enameled,  proceeds: 

"  When  the  metallic  surface  to  be  enameled  has  been  properly  pickled  and 
cleansed  in  the  usual  way,  and  a  paste  of  suitable  material  bas  been  prepared 
in  any  one  of  the  usual  ways  for  the  production  of  either  the  *  mottled '  ware, 
•white'  ware,  or  'plain'  ware,  I  incorporate  in  such  paste,  preferably,  cora- 
minnted  or  granular  oxide  of  iron,  and,  after  coating  the  surface  of  the  iron 
with  such  paste,  having  so  commingled  with  it  the  comminuted  oxide  of  iron, 
it  is  subjected  in  the  uiufHe  to  the  usual  fusing  process,  which  produces  the 
glazed  appearance,  but  which  also  leaves  the  conuuinuted  or  granular  oxide, 
in  its  natural  or  substantially  natural  condition)  in  practically  mechanical  sus- 
pension within  the  body  of  the  glaze,  and  producing  an  appearance  In  the 
flnislied  article  which  I  here  denominate  as  'peppered'  enameled  ironware, 
in  contradistinction  to  the  lesthetic  appearance  of  the  severally  and  previously 
described  well-known  articles  in  the  trade.  While,  as  I  have  said,  I  prefer 
to  use  granular  or  comminuted  oxide  of  iron  to  produce  this  effect,  it  will  be 
understood  that  I  may  employ  any  other  suitable  contrasting  body  which  will 
not  fuse  at  the  ordinary  temperature  employed  for  fusing  the  paste  which 
subsequently  constitutes  the  coating,  and  I  therefore  do  not  wish  to  be  limited 
in  any  degree  to  the  character  or  quality  of  the  material  employed  for  this 
purpose,  so  long  as  it  results  in  the  production  of  what  1  have  termed  'pep- 
pered '  enameled  Ironware,  by  which  term  I  intend  and  mean  enameled  iron- 
ware having  mechanically  suspended  or  held  in  and  throughout  the  glaze 
a  granular  or  comminuted  material  in  color  contrasting  with  that  of  the  body 
of  the  enameled  coating,  and  comparatively  Infusible  as  compared  with  the 
glaze,  so  that  wtien  the  latter  is  fused  on  the  ware  the  granular  or  comminuted 
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contrasting  colored  malerial,  although  mixed  with  and  held  in  the  glaze,  will 
preserve  unimpaired  its  original  form,  and  thereby  give  the  enamel  a  peppered 
appearance. " 

The  first  claim  of  the  patent  is  for  the  process  described. 
The  second  claim  is  stated  to  be — 

"As  a  new  article  of  manufacture,  peppered  enameled  Ironware  having  the 
properties  and  characteristics  substantially  as  hereinbefore  set  forth. " 

On  the  19th  of  November,  1889,  just  a  week  following  the  issuance 
of  the  patent  to  Comstock,  a  patent  was  issued  to  Vollrath,  which  is  the 
foundation  of  the  defendants'  claim,  and  his  process  difters  from  the 
other  as  stated  in  the  specification.  After  the  foundation  coating  he 
makes  a  mixture  which  he  calls  "A."  Then,  according  to  the  color  de- 
sired, he  takes  the  necessarv  ingredients,  and  adds  to  them  a  separately 
prepared  mixture  in  substantially  the  same  proportions  as  the  inixture 
A,  the  amount  of  the  coloring  ingredient  added  being  more  or  less,  as  a 
light  or  dark  result  is  desired,  and  this  mixture  is  melted,  cooled,  and 
grotind  dry  into  a  condition  like  sand,  forming  a  mixture  B,  and  is 
ground  to  a  different  degree  of  fineness  from  the  mixture  A.  He  mixes 
A  and  B  in  the  necessary  proportions  to  produce  the  desired  effect, 
according  as  the  finished  product  is  to  have  more  or  less  of  the  color 
prominent.  This  mixed  mass,  composed  of  A  and  B,  is  of  a  paste-like 
consistency,  and  is  applied  by  pouring  it  upon  or  dipping  into  it  the 
articles  having  the  first-described  foundation  coating,  and  then  they  are 
put  into  a  muffle  and  subjected  to  a  temperature  of  about  1,000*"  Fahren- 
heit, and  there  is  produced  what  is  called  in  the  patent  "a  speckled  ap- 
pearance," consequent  upon  the  different  degrees  of  fineness  of  the  mix- 
ture. 

The  question  in  this  litigation  is  upon  the  construction  of  the  sec- 
ond claim  in  the  Comstock  patent,  whether  the  words  ''having  the 
properties  and  characteristics  suljstantially  as  hereinbefore  set  forth,"  are 
to  be  limited  to  the  process  described  in  the  specification,  or  whether  it 
is  a  claim  for  peppered  enamel  ware,  however  produced.  Some  months 
after  these  patents  Vollrath  filed  a  claim  for  another  patent,  his  claim 
being  for  an  article  of  manufacture,  namely: 

"Ironware  having  incorporated  in  the  enamel  throughout  the  entire  coating 
specks  contrasting  in  color  with  the  remainder  of  the  enamel." 

There  was  an  interference  declared  upon  that  claim,  and  it  was  held 
by  the  patent  office  that  the  second  claim  of  the  complainant's  patent 
was  in  anticipation  of  this  alleged  discovery,  and  it  is  asserted  by  the 
complainant  that  that  decision  substantially  forecloses  this  claim  of  the 
defendants,  and  substantially  holds  that  the  second  claim  of  the  com- 
plainant's patent  is  to  be  construed  as  a  claim  for  articles  of  enameled 
ironware  having  this  peppered  appeiirance,  however  produced.  The 
court  cannot  agree  with  that  conclusion.  The  issue  before  the  patent 
office  was  whether  this  claim  for  the  article  of  pepj^ered  ware,  or  speckled 
ware,  as  claimed  by  Vollrath,  was  anticipated  by  the  second  claim  of 
Comstock.  and  tJie  controversy  there  was  which  was  the  first  inven- 
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tion.  The  sole  controversy  was  whether  Vollrath  or  Comstock  had 
first  invented  peppered  ware.  The  patent  office  held  that  Comstock  was 
the  first  inventor;  but  it  was  not  within  the  province  of  the  patent  office 
to  construe  this  second  claim  of  the  patent,  nor  was  it  essential  to  the 
determination  of  the  question  there  involved. 

There  were  some  things  said  in  the  opinions  by  the  different  officers 
of  the  patent  office  which  have  been  supposed  to  bear  upon  this  question, 
and,  so  far  as  the  court  is  advised  by  reading  their  decisions,  there  would 
seerti  to  be  some  comfort  to  be  gained  from  them  by  both  parties.  The 
decision  of  the  examiners  in  chief  asserts : 

"The  appearance  may  be  given  in  various  ways,  amounting  to  bnt  little 
beyond  the  ordinary  resources  of  the  craft  in  inanipulatihg  their  enameling 
processes;  but  it  appears  from  the  record  that  each  party  to  the  interference 
has  secured  a  patent  to  his  peculiar  method  of  producing  the  effect,  and  each 
has  also  been  allowed  a  claim  for  his  specific  product  resulting  from  his  spe- 
cific process.  ♦  *  «  Eachof  these  claims  l8  supposed  to  correspond  to  the  prod- 
uct resulting  from  the  pursuance  of  the  method  set  out  in  the  patent  of  the  re- 
spective parties.  The  issue  in  interference  is  deemed  to  be  somewhat  generic, 
thus  covering  the  species  made  by  either  party.  Hence  this  interference. 
The  title  to  the  generic  claim  must  tarn  upon  the  evidence  as  to  what  each 
party  did  in'arriving  at  the  general  result  of  speckled  or  peppered  ware,  and 
the  dates  of  such  experiments.  In  any  case,  each  party's  species,  as  defined 
by  its  mode  of  production,  is  secured  to  him  beyond  cavil.  This  is  an  instruc- 
tive instance,  moreover,  of  the  utility,  if  avoiUauce  of  litigation  be  an  object, 
of  defining  and  limiting  the  novel  product  of  a  process  by  the  terms  of  that 
process  in  setting  forth  the  true  and  patentable  substance,  contrary  to  usual 
practice,  but  correctly  set  out  and  distinguished  by  the  commissioner  in  Ex 
parte  Painter,  57  O.  G.  999.  The  existing  allowed  claims  to  both  parties  we 
regard  as  specific,  being  based  on  their  respective  processes." 

Now,  upon  the  other  side,  the  acting  commissioner  of  patents,  in  his 
decision,  said : 

"Without  setting  forth  the  various  facts  upon  which  a  conclusion  is  based 
as  to  just  what  will  meet  the  terms  of  the  issue,  it  is  sufficient  to  state  that 
such  subject-matter  is  held  to  be  enameled  ironware  having  incorporated  in 
the  enamel  specks,  fusible  or  infusible  in  their  inherent  characteristics,  scat- 
tered throughout  the  enamel,  and  giving  it  a  speckled  or  peppered  appearance." 

It  would  thus  seem  that  the  acting  commissioner  of  patents,  so  far  as 
his  attention  was  called  to  the  subject,  took  a  different  view  of  this  se<;- 
ond  claim  from  that  taken  by  the  examiner;  but,  as  before  observed,  it 
was  not  a  question  for  the  officers  of  the  patent  office  to  construe.  That 
is  within  the  province  of  the  court. 

Upon  this  motion  there  have  been  presented  the  ex  parte  affidavits  of 
two  experts  on  each  .side  construing  this  claim  differently,  so  that  it  may 
be  said,  at  the  least,  that  the  proper  construction  of  this  second  claim  of 
the  Comstock  patent  is  not  altogether  free  from  doubt.  The  court  need 
not  go  further  than  to  say  that,  without  expressing  any  opinion  whatever 
upon  the  construction  which  should  be  given  to  that  second  claim,  for, 
upon  a  motion  for  an  injunction  in  advance  of  any  adjudication  by  the 
courts,  it  is  well  settled  that  a  preliminary  injunction  will  not  be  allowed 
unless  the  case  is  entirely  clear  and  unless  irrevocable  injury  is  to  result 
v.52F.no.l— 10 
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from  witholding  the  injunction.  Here  there  is  no  sort  of  dispute  that  the 
defendants  are  responsible  for  any  damages  which  the  complaiuants  may 
sustain  if  there  should  be  a  final  adjudication  in  their  favor  upon  the 
construction  contended  for  their  claim.  As  the  question  is  not  free 
from  doubt,  and  is  one  respecting  which  the  experts  are  not  in  accord,  it 
would  seem  to  be  improper  for  the  court,  as  a  preliminary  step  in  the 
litigation,  to  do  that  which  might  work  great  injury  to  the  defendants, 
when,  if  the  complainants  shall  finally  be  adjudged  entitled  to  relief,  the 
defendants  are  amply  able  to  compensate  them  for  the  injury. 
The  motion  for  an  injunction  will  therefore  be  overruled. 


Pasteur  Chambebi.and  Filter  Co.  ««  aZ.  v.  Funk  el  d. 

{CircuU  Court,  N.  D.  IlUJuAg,  HT.  D.    May  16,  1892.) 

1.  PaTEHTS  fob  INVEVTIOSS — lUFRIXOEJfBNT— FiLTEKISO  COMPODXD. 

Letters  patent  No.  388,38.5,  issued  February  16,  1886,  to  Charles  Edward  Cham- 
berland,  is  for  a  fllterini^  compound  composed  of  pipe  clay,  or  other  suitable  clay, 
diluted  with  water,  and  thou  mixed  with  porcelain  earth  or  its  equivalent,  the  lat- 
ter being  first  baked  and  then  reduced  to  a  fine  powder;  the  proportions  betnif 
about  20  to  40  per  cent  of  the  clay  to  60  to  80  of  the  earth.  Held,  on  motion  for  • 
preliminary  injunction,  that  it  was  an  infringement  to  use  a  compound  of  kaolin 
clay,  or  porcelain  earth,  and  finely  ground  silex,  in  about  the  proportions  of  80  to 
45  per  cent,  of  the  kaolin  and  the  rest  silex. 
3.  Same— Preliminary  Injcnotion— Bosd— Bad  Faith  of  Defendant. 

On  the  granting  of  a  preliminary  injunction  against  infringement,  complainant 
will  not  be  required  to  give  a  bond  for  the  protection  of  defendants,  when  tba  lat- 
ter have  been  guilty  of  bad  faith  towards  him. 

.In  Equity.  Bill  for  infringement  of  a  patent.  On  motion  for  pre- 
liminary injunction.     Granted. 

Kerr  &  Curtis,  L.  Hill,  and  Staley  dt  Shephard,  for  complainants. 
H.  A.  Toulvdn,  L.  L.  Bond,  and  Poole  d:  Brmun,  for  defendants. 

Blodgett,  District  Judge.  This  case  is  now  before  the  court  on  a 
motion  for  a  preliminary  injunction  to  restrain  the  alleged  infringement 
of  patent  No.  336,385,  granted  February  16,  1886,  to  Charles  Edward 
Chamberland,  for  a  filtering  compound.  The  scope  and  characteristics 
of  the  patent  are  perliaps  best  disclosed  by  the  patentee  himself,  in  hjs 
specification,  where  he  says: 

"The  means  liitherto  employed  for  filtering  water  ordinarily  consist  in 
the  use  of  burned  brick,  powdered  substances,  and  various  other  materials, 
but  which,  either  from  the  character  of  the  materials  themselves,  or  from  the 
manner  in  which  tliej  are  used  or  compounded,  are  not  fully  satisfactory, 
where  great  thoroughness  in  filtering  is  requisite.  However  efficient  the 
named  substances  may  be  for  tiltering  purposes,  yet  they  do  not,  however, 
retain  all  germs  or  microbes,  or  extremely  tine  organisms,  which  are  in  sus- 
pension in  the  water  or  other  liquid.  ♦  •  .*  My  invention  is  designed 
more  completely  to  liold  back  and  rptain  such  germs.  The  compotmd  is 
formed  substantially  of  pipe  clay,  or  any  other  suitable  clay,  and  porcelain 
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earth,  or  ita  equivalents,  hereinafter  named.  The  clav  is  diluted  in  water, 
and  then  mixed  with  the  porcelain  earth  or  its  equivalents.  The  porcelain 
earth  is  ground  or  reduced  to  fine  powder  in  any  suitable  mill,  after  having 
been  previously  baked  in  any  suitable  Iciln.  The  proportions  are  from  twenty 
to  forty  per  cent,  of  clay  to  sixty  to  eighty  per  cent,  of  porcelain  earth  or  its 
equivalents.  They  may,  however,  vary,  more  or  less.  I  wish  it,  however, 
to  be  understood  tl)at  I  do  not  limit  myself  to  the  above-named  substances, 
for  the  same,  or  very  much  the  same,  result  may  be  attained  by  using,  for 
instance,  silex,  magnesia,  or  its  equivalent,  instead  of  porcelain  earth. 
*  •  *  A  filtering  body  produced  from  the  above  compound  is  homoge- 
neous, and  fulfils  the  requited  conditions  for  filtering.  I  do  not  wish  to  be 
understood  as  laying  claim,  broadly,  to  the  materials  hereinabove  mentioned 
as  a  filtering  compound,  but  only  when  they  are  treated  as  above  specified."' 

The  proof  is,  I  think,  quite  convincing  that  defendants  use  a  filtering 
compound  made  by  combining  kaolin  clay  or  porcelain  earth  and  finely- 
ground  silex  in  about  the  proportions  of  30  to  45  per  cent,  of  kaolin 
and  the  balance  ground  silex.  This,  I  think,  is  an  infringement  of  the 
patent,  as  the  patentee  expressly  says : 

"I  do  not  limit  myself  to  the  above-named  substances,  [pipe-clay  and  por- 
celain earth,]  for  the  same,  or  very  much  the  same,  result  may  be  attained 
by  using,  for  instance,  silex,  magnesia,  or  Its  equivalent,  instead  of  porcelain 
earth." 

The  utility  of  this  compound  for  filtering  purposes  is,  I  think,  abun- 
dantly established  by  the  proof,  as  it  now  stands,  for  the  purposes  of 
this  motion.  The  infringement  being  established,  as  I  think  it  is  by 
the  proof,  an  injunction  will  be  ordered,  as  prayed. 

A  bond  would  be  required  as  a  condition  of  granting  this  injunction, 
but  for  the  proof  in  the  record  showing  that  the  defendants  in  this  suit 
have  been  guilty  of  bad  faith  towards  the  complainants,  to  such  an  ex- 
tent that  they  are  not  equitably,  as  I  think,  entitled  to  the  protection 
of  the  bond  from  complainants. 


CuTCHEON  et  (d.  V.  Hebrick  et  oZ. 

(Circuit  Court,  D.  Maasachuaetu.    September  9, 1892.) 

No.  2,882. 

1.  Patettts  ron  Inventions— Noveltt—Prtob  Art— Beating-Out  MACHimts. 

Letters  patent  No.  384,893,  issued  June  19,  1892,  to  the  assignees  of  James  C. 
CutcbeoD,  covers,  in  claim  1,  "a  macbino  for  beating  out  the  %oles  of  boots  and 
shoes,  provided  with  two  jacks,  two  molds,  and  means  substantially  as  described, 
'  taavinff  provision  for  automatically  moving  one  jack  in  one  direction,  while  tho 
other  is  being  moved  in  tbe  opposite  direction,  whereby  the  sole  of  the  stage  upon 
one  jack  will  be  under  pressure,  while  the  other  jack  will  be  in  a  convenient  posi- 
tion for  the  removal  of  the  shoe  therefrom.  "  Held,  on  a  review  of  the  prior  stat« 
of  tbe  art,  that  the  essence  of  the  invention  is  that  It  was  the  first  machine  in  which 
both  the  motions  of  compressing  the  last  and  of  clearing  the  last  from  the  die  wer» 
performed  automatically,  and  the  claim  is  valid. 

2.  Same— Lnfbinoement— Eqcivalents. 

The  fact  that  defendants  in  their  machine  use  lasts  instead  of  jacks  does  not. 
prevent  iufriugement,  since  the  two  are  well-known  equivalents. 
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B.  Same — Axticipatiox — Prior  Use. 

The  third  claim  of  the  patent,  relating  to  certain  details  of  construction,  seems  to 
have  been  anticipated  by  the  old  style  Knox  molder,  but,  in  the  absence  of  proof 
that  the  Knox  machine  was  used  prior  to  the  date  of  the  patent,  this  claim  must  b« 
held  valid,  and  infringement  declared. 

In  Equit}'.    Bill  by  James  C.  Cutcheon  and  others  against  George  W. 
Herrick  and  others  for  infrin«;einent  of  patent.    Decree  for  complainants. 
Akx(tnder  P.  Browne  and  George  W.  MouUon,  for  complainants. 
CJiarles  A.  Taber,  for  defendants. 

Colt,  Circuit  Judge.  The  present  suit  is  for  the  infringement  of  let- 
ters patent  No.  384,893,  issued  June  19,  1888,  to  the  complainants,  as 
assignees  of  James  C.  Cutcheon.  The  patent  is  for  an  improvement  in 
beating-out  machines.  These  machines  are  used  to  give  the  sole  of  a 
shoe  the  requisite  curve  or  contour.  Originally  this  was  done  by  the 
cobbler  holding  the  shoe  between  his  knees,  and  beating  the  sole  with  a 
flat-faced  hammer.  In  the  operation  of  these  beating-out  machines  three 
motions  are  necessary, — the  motion  of  pressure,  the  motion  ot  clearance, 
and  the  motion  of  removal.  The  first  machine  of  this  character  was 
constructed  under  the  Johnson  patent  of  November  26,  1867.  This  a|>- 
paratus  consisted  of  a  hand-operated  screw  press,  in  which  the  sole  of 
the  shoe  was  forced  against  a;  mold  or  base  plate  having  the  proper  cur- 
vature to  give  the  sole  the  desired  shape.  This  was  followed  by  the  John- 
son patent  of  March  10,  1868.  In  this  device  the  shoe  was  supported 
upon  an  iron  last,  mounted  upon  a  bar  moving  vertically  between  the 
guide  to  and  from  a  fixed  mold.  The  last  was  connected  with  a  toggle 
lever,  and  a  foot  lever,  and  the  operator,  by  placing  his  foot  upon  the 
foot  lever,  forced  up  the  last  against  the  mold.  The  next  Johnson  pat- 
ent is  dated  July  22,  1873,  in  which  the  machine  was  operated  by  a 
power  driving  shaft,  so  that  when  the  operator  had  pressed  the  treadle 
down  part  way  the  power  of  the  shaft  would  force  the  sole  against  the 
mold.  In  his  patent  of  June  30,  1874,  the  same  inventor  substitutes  a 
jack  for  the  iron  last  or  shoe  carrier.  This  jack  was  adapted  to  carry 
several  sizes  of  wooden  lasts,  whereas,  in  the  case  of  the  iron  last,  a  sep- 
arate last  must  be  provided  for  each  size  of  shoe.  The  next  improve- 
ment of  Johnson  was  patented  July  20,  1880.  In  place  of  a  single 
pressing  mechanism,  this  machine  contains  a  number  of  such  mechan- 
isms arranged  side  by  side,  and  for  this  reason  it  became  known  in  the 
art  as  a  "gang"  machine.  The  next  patent  referred  to  in  the  record 
was  granted  to  Maurice  V.  Bresnahan,  June  10,  1S84.  This  was  also  a 
"gang"  machin^.  In  this  device  the  motions  are  horizontal,  instead  of 
vertical,  as  in  previous  machines.  It  is  unnecessary  to  enter  into  the 
specific  improvements  embraced  in  this  machine. 

The  result  of  this  brief  review  of  the  prior  art  shows  that,  previous  to 
the  Cutcheon  patent,  the  operation  of  clearing  the  last  from  the  die  had 
never  been  done  automatically.  The  essence  of  the  Cutcheon  invention 
is  that  it  was  the  first  machine  in  which  both  the  motions  of  compress- 
ing the  last  and  of  clearing  the  last  from  the  die  were  performed  auto- 
matically.    The  first  claim  of  the  patent  is  as  follows: 
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"A  machine  for  beating  out  the  soles  of  boots  and  shoes,  provided  with  two 
jacks,  two  molds,  and  means,  substantially  as  describi-d,  having  provision 
for  automatically  moving  one  jack  in  one  direction  while  the  other  is  being 
moved  in  the  opposite  direction,  whereby  the  sole  of  the  shoe  upon  one  jack 
will  be  under  pressure,  while  the  other  jack  will  be  in  a  convenient  position 
for  the  removal  of  the  shoe  therefrom. " 

There  is  no  doubt  that  the  defendants'  machine  contains  all  the  me- 
chanical elements  embraced  in  the  above  claim.  The  fact  that  the  de- 
fendants use  lasts  instead  of  jacks  in  their  machines  is  unimportant, 
because  they  are  well-known  equivalents.  Upon  the  question  of  alleged 
prior  use  of  the  Cutcheon  invention  several  years  before  the  date  of  the 
patent,  in  a  single  machine  constructed  mainly  in  accordance  with  the 
Bresnahan  patent  of  June  10,  1884,  I  am  satisfied  that  this  defense  has 
not  been  made  out  upon  the  present  record. 

The  defendants  are  also  charged  with  infringing  the  third  claim  of  the 
patent  in  suit,  which  relates  to  certain  details  of  construction.  This 
claim  seems  to  have  been  anticipated  by  the  old  style  Knox  molder,  but 
the  defendants  have  not  proved  the  use  of  the  old  Knox  machine  prior 
to-  the  date  of  the  Cutcheon  patent.  Upon  the  evidence,  therefore,  I 
must  hold  that  this  claim  is  also  infringed.     Decree  for  complainants. 


Smith  A  Davis  Majjcf'o  C!o.  v.  Memon. 

(Circuit  Court,  E.  D.  Missouri,  E.  D.     Jone  1, 1893.) 

Patents  for  Inventions — Pcbhc  Use— Bed  Bottoms. 

Letters  patent  No.  26S,242,  issued  December  19, 1883,  to  J.  O.  Smith  for  an  Im- 
provement in  bed  bottoms,  are  void  because  bed  bottoms  having  all  the  material 
elements  of  tbe  invention  were  in  public  use  and  on  sale  for  more  than  two  years 
prior  to  the  application. 

In  Equity.  Bill  by  the  Smith  &  Davis  Manufacturing  C!ompany 
against  Mellon  for  infringement  of  letters  patent  No.  269,242,  issued 
December  19,  1882,  to  John  6.  Smith  for  an  improvement  in  bed  bot- 
toms.    Bill  disnaissed. 

WUliavi  M.  Ecdes,  for  complainant. 

George  H.  Knight,  for  defendant. 

Thayek,  District  Judge,  (orally.)  In  view  of  the  testimony  the  court 
is  of  the  opinion  that  the  invention  covered  by  letters  patent  No.  269,- 
242  was  in  public  use  and  on  sale  for  more  than  two  years  prior  to  the 
date  of  the  application  for  the  patent,  and  that  the  patent  is  for  that  rea- 
son void.  Smidi  Co.  v.  Sprague,  123  U.  S.  249,  8  Sup.  Ct.  Rep.  122; 
EgbeH  v.  lAppviann,  104  U.  S.  333;  Mannitigy.  Glue  Co.,  108  U.  S.  462, 
2  Sup.  Ct.  Rep.  860;  Andreics  v.  Hooey,  123  U.  S.  267, 8  Sup.  Ct.  Rep. 
101.  It  hardly  admits  of  a  doubt  that  complainant  made  and  sold  wire 
bed  bottopas  which  embodied  all  of  the  material  features  or  elements  of  the 
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invention  for  a  period  of  more  than  two  years  prior  to  October  14,  1882, 
and  that  it  did  so  not  as  an  experiment,  but  for  the  purpose  of  realizing 
a  profit. 

The  closing  of  the  head  of  the  spiral  springs  by  passing  the  top 
wire  around  the  second  before  extending  it  to  form  a  hook  cannot  be  re- 
garded, under  the  specifications,  as  a  material  feature  of  the  invention. 
That  is  merely  a  preferable  mode  of  construction.  The  patentee  would 
be  entitled  to  claim  (and  no  doubt  would  claim  if  there  was  occasion  to 
do  so)  that  the  use  of  a  spring  with  an  open  head  was  an  infringement 
of  his  patent  as  well  as  the  use  of  a  spring  with  a  closed  head.  Bed  bot- 
toms embracing  all  of  the  material  elements  of  the  invention  having 
been  in  public  use  and  on  sale  for  more  than  two  years  prior  to  the  ap- 
plication, the  patent  is  void,  and  the  bill  must  be  dismissed. 


LoRiKQ  V.  Booth  et  cd. 

(Circuit  Court,  N.  D.  Neu>  York.    October  11, 1892.) 

No.  6,001. 

1.  Patents  for  iNrESTioNB— Assionment— Isprisoement  bt  Fatbhth». 

A  patentee  assigned  all  his  interest  in  a  patent,  agreeing  not  to  tnanufactore  or 
sell  the  patented  machine  or  make  any  improvement  thereon  which  would  adapt  it 
to  any  other  kind  of  work.  Subsequently  the  assignee  sued  him  for  infringement 
in  making  an  improvement  on  the  machine.  Held,  on  motion  for  prelimtnary  in- 
junction, that  in  the  light  of  the  above  contract,  although  the  ault  was  not  based 
thereon,  the  patentee  was  not  in  so  favorable  a  position  before  a  court  of  eqoity  as 
one  who  infringes  ignorantly  or  inadvertently,  and  that  the  patent  should  be  con- 
strued liberally  as  against  bim. 

2.  Same— IsFiuNOEMENT— Notice  to  Desist— Laches. 

The  defendants  were  notified  to  desist  from  infringement  about  eight  months 
after  knowledge  thereof  came  to  the  plaintiff,  and  suit  was  begun  within  four 
months  thereafter.  Meld,  that  under  the  circumstances  the  delay  did  not  consti- 
tute laches. 

In  Equity.  Bill  by  Charles  M.  Loring  against  Quentin  W.  Booth  and 
Irving  E.  Booth  for  infringement  of  patent.  On  motion  for  preliminary 
injunction.     Order  for  injunction  unless  defendants  give  bond. 

George  B.  Selden,  for  complainant. 

Howard  L,  Osgood,  ,for  defendants. 

CoxE,  District  Judge.  The  bill  is  in  the  usual  form,  alleging  infringe- 
ment of  two  letters  patent,  numbered  respectively  318,731  and  344,435, 
for  improvements  in  shoe-upper  machines.  The  validity  of  both  pat- 
ents is  undisputed.  The  defendants  oppose  the  motion  upon  two  prin- 
cipal grounds — noninfringement  and  laches.  The  question  of  infringe- 
ment of  the  third  claim  of  the  patent  granted  to  Charles  B.  Hatfield,  No. 
318,731,  was  decided  at  the  argument.  The  device  which  the  com- 
plainant produces  as  a  sample  of  the  defendants'  manufacture  certainly 
infringes  when  the  irons  are  stationary,  but  it  is  thought  this  condi- 


Digitized  by 


Google 


LORING    V.   BOOTH.  151 

tion  was  produced  rather  by  accident  than  design.  The  device  which 
the  defendants  produce  as  a  sample  of  their  present  manufacture  does 
not  infringe;  and,  when  operated  as  defendants  insist  it  always  should 
be  operated,  cannot  be  made  to  infringe.  The  defendants  should  not  be 
permitted  to  sell  devices  like  the  former  or  prevented  from  selling  de- 
vices like  the  latter. 

The  other  patent,  No.  344,435,  was  granted  to  Quentin  W.  Booth, 
one  of  the  defendants,  on  the  29th  of  June,  1886.  The  patent  was  duly 
assigned  to  the  complainant.  It  is  intended  to  cover  improvements 
upon  the  machine  described  in  No.  318,731,  the  other  patent  in  suit. 
The  only  claim  in  issue  is  as  follows: 

"In  a  machine  for  beading  shoe  uppers,  the  combination  of  tlie  arm,  the  sta- 
tionary jaw  secured  to  the  end  of  the  arm,  the  movable  jaw,  the  rod  con-, 
nected  with  the  movable  jaw,  and  the  eccentric  for  giving  motion  to  the  rod, 
as  set  forth." 

The  machine  made  by  the  defendants  has  all  tliese  elements  in  com- 
bination substantially  like  the  combination  of  the  claim,  but  it  is  said 
that  an  examination  of  the  prior  art  renders  a  narrow  construction  nec- 
essary, and,  if  so  construed,  the  defendants  do  not  infringe  the  claim. 

At  the  time  the  patents  were  assigned  the  defendants  also  transferred 
by  a  written  agreement — 

"All  of  their  riglit,  title  and  interest  in  the  automatic  slioe  header,  i.  e., 
patent,  header  mdse.  on  hand  and  header  special  tools  belonging  thereto,  as 
shown  in  inventory  and  ledger  of  the  company.  The  parties  of  the  first  part 
further  agree  not  to  manufacture,  sell  or  handle  or  cause  to  be  manufactured, 
sold  or  handled  any  of  said  shoe  beaders  or  make  any  improvement  on  the 
same  that  would  adapt  it  to  any  other  kind  of  work  than  that  for  which  it  is 
now  intended,  without  the  consent  of  the  party  of  the  second  part. " 

It  is  true  that  this  action  is  not  based  on  the  contract,  but  the  lan- 
guage quoted,  if  it  has  no  other  signification,  certainly  throws  some  light 
upon  the  interpretation  and  scope  of  the  claim  as  understood  by  the  de- 
fendants at  the  time  they  sold  the  patents,  the  machines  and  the  tools 
for  making  them,  to  the  complainant's  predecessors.  They  appear  to 
have  thought  at  that  time  that  the  purchasers  of  the  -patents  were  in- 
vested with  a  broad  monopoly  of  the  business  in  question.  If  their 
present  contention  is  correct  the  complainant  obtained  nothing  of  real 
value.  Partie^ situated  as  the  defendants  are  do  not  occupy  as  favorable 
a  position  in  a  court  of  equity  as  those  who  infringe  ignorantly  or  inad- 
vertently. As  against  the  defendants  the  patents  must  be  liberally  con- 
strued. Further  discussion  of  this  question  should  be  reserved  until 
the  final  hearing,  when  it  can  be  determined  more  satisfactorily  than 
upon  the  comparatively  crude  presentation  of  a  motion  of  this  charac- 
ter. At  present  it  is  sufficient  to  say  that  I  am  inclined  to  think  ihe 
claim  in  question  has  been  infringed. 

The  bill  was  filed  July  15,  1892.  Several  affidavits  tending  to 
show  that  the  existence  of  the  defendants'  machine  was  known  to  Charles 
B.  Hatfield  during  the  summer  of  1891  have  been  read.  Assuming 
these  statements  to  be  true,  and  assuming  also  that  the  knowledge 
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of  Hatfield,  who  assigned  his  patent  in  May,  1883,  can  be  impvitcd  to 
the  complainant,  still  the  proof  is  insufficient.  The  time  which  elapsed 
before  the  defendants  were  notified  to  desist  from  infringing  was  only 
about  eight  months,  and  the  suit  was  commenced  within  four  months 
thereafter.  In  the  circumstances  of  this  cause  the  delay  was  too  short 
to  constitute  laches.  Cdlignon  v.  Hayes,  8  Fed.  Rep.  912,  916;  Kil- 
bourn  v.  Sunderland,  130  U.  S.  505,  518,  9  Sup.  Ct.  Rep.  594.  The 
testimony  seeking  to  fasten  knowledge  upon  the  complainant  hiniSell  as 
early  as  the  autumn  of  1889  is  too  vague  and  uncertain  to  prevail 
against  his  positive  denial.  For  the  reasons  stated  at  the  argument  the 
defendants  should  have  an  opportunity  to  give  a  bond  if  they  so  desire. 
An  injunction  may  issue,  unless  within  10  days  from  the  date  of  the 
service  of  a  copy  of  the  order  entered  upon  this  decision,  the  defendants 
shall  give  a  bond  in  the  sum  of  $6,000,  conditioned,  suijstantially,  aa  in 
Swift  v.  Jenks,  19  Fed.  Rep.  641.  If  a  bond  is  given  the  complainant 
can  at  any  time  move  to  increase  the  amount  upon  sufiBcient  proof  that 
it  is  inadequate. 


Union  Ins.  Co.  of  San  Francisco  v.  Dexter. 
UMsMct  Court,  S.  D.  New  York.  July  13, 1S93.) 

SHIPPTNG — MaSTEK— NCOLTOENCE— APPROACHISO  UaNOEROTJS  Ck)A8T. 

When  a  vessel  is  approachinfc  »  daogerous  coast  at  aight,  amid  uucortain  cur- 
rents and  in  a  deceptive  atmosphere,  it  is  the  master'sduty  to  make  use  at  the  first 
opportunity  of  all  his  available  means  provided  for  correcting  by  observation  the 
errors  of  dead  reckoning;  and  for  losses  either  to  ship  or  cargo,  resulting  from  his 
neglect  to  do  so,  the  master  is  directly  responsible  to  the  persons  injured.  In  this 
case  the  master  was  held  negligent  (1)  fornot  making  such  change  of  course  as 
the  chart  showed  was  necessary  upon  his  own  estimate  of  his  position;  (8)  not 
using  the  alidade  in  order  to  correct  his  erroneous  estimate  of  position. 

In  Admiralty.     Libel  against  the  master  of  the  City  of  Para  for  dam- 
ages caused  by  the  stranding  of  the  vc^^sel.     Decree  for  libelant. 
Geonje  A.  Black,  for  libelant. 
Hondley,  L'lnierbach  &  Johnson,  for  respondent. 

* 
Brown,  District  .Judge.  The  above  libel  was  filed  by  the  insurers  of 
a  part  of  the  cargo  on  board  the  steamship  City  of  Para,  which  strande-i 
on  a  reef  about  1}  miles  off  the  southwesterly  point  of  Old  Providence 
island,  at  10:24  p.  m.  of  May  17,  1888,  while  on  a  voyage  from  Aspin- 
wall  to  New  York.  Having  paid  the  loss,  the  libelant  sued  the  respond- 
ent, as  master  of  the  steamship,  on  the  ground  that  the  stranding  was 
caused  by  the  master's  neglect  to  take  proper  precautions  to  keep  away 
from  that  dangerous  coast.  The  question  of  negligence  in  navigation  was 
among  the  issues  presented  to  this  court  upon  the  trial  of  the  petition 
of  the  Pacific  Mail  Steamship  Company,  as  owners  of  the  steamer,  for 
a  limitation  of  their  liability  to  cargo  owners  in  respect  to  this  stranding. 
On  that  trial  the  present  defendant  was  a  witness  for  the  petitioners  to 
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disprove  negligence;  but  the  court  found  that  there  was  negligence  in 
the  navigation  of  the  ship  in  not  bearing  away  sufliciently  to  port  when 
the  island  was  made  a  half  point  on  the  steamer's  port  bow;  and  in  not 
verifying,  by  simple  and  easy  methods  of  observation  and  calculation, 
the  actual  distance  of  the  island,  which  was  much  less  than  the  master 
sui>posed;  and  because  the  master  relied  upon  his  mere  estimate  and 
judgment  of  his  position  instead  of  verifying  it  by  such  calculations  and 
observations  as  would  quickly  have  shown  him  the  truth.  The  City  of 
Para,  44  Fed.  Rep.  689. 

Upon  the  hearing  of  the  present  case  the  facts  proved  are  substantially 
the  same  as  before;  except  that  it  does  not  api>ear  that  at  5  p.  m.,  before 
the  stranding,  the  position  of  the  steamer  was  accurately  ascertained. 
The  master  now  testifies,  on  the  contrary,  that  he  had  not  obtained  any 
accurate  observation  since  the  previous  noon.  The  additional  testimony 
taken  in  behalf  of  the  respondent  shows  in  general  the  dangerous  nature 
of  the  coast;  that  a  prudent  navigator,  in  going  on  the  westward  side  of 
Old  Providence  island  in  the  night-time,  would  intend  to  give  it  a  berth 
of  about  six  miles,  which  the  respondent  testifies  he  also  intended;  that 
the  haziness  of  the  atmosphere  at  that  time  made  the  estimate  of  the  dis- 
tance of  land  deceptive;  that  the  currents  of  that  region,  depending  upon 
the  strength  of  the  wind,  usually  run  about  north  or  northwest,  varying 
from  half  a  knot  to  two  knots,  or  sometimes  even  more;  and  that  up  to 
the  line  of  the  coral  reefs  the  water  is  so  deep  as  to  make  soundings  for 
the  most  part  impracticable. 

Upon  the  additional  testimony,  I  cannot  find  that  the  aspect  of  the 
case  is  substantially  changed  from  that  presented  on  the  former  hearing 
The  master  is  not,  indeed,  to  be  held  for  error  or  mistake  in  the  exer 
cise  of  his  best  judgment  in  the  midst  of  uncertainties  which  there  arv 
no  means  of  correcting  by  observation.  But  when  approaching  a  danger- 
ous coast  at  night,  in  uncertain  currents  and  in  a  deceptive  atmosphere, 
it  is  the  master's  duty  to  make  use  at  the  first  opportunity  of  all  the 
means  provided  for  correcting  by  observation  the  errors  of  dead  reckon- 
ing. It  is  for  the  omission  to  make  use  of  these  means,  and  for  this 
alone,  that  I  am  constrained  to  hold  the  master  answerable. 

At  9:45  p.  M.  the  southwestern  point  of  the  island  was  made  half  a 
point  on  the  steamer's  port  bow,  and  was  seen  to  stretch  away  like  a 
black  mass  across  to  starboard.  Reckoning  according  to  the  supposed 
speed  of  his  ship  from  the  position  made  by  observation  the  previous 
noon,  the  master  estimated  his  distance  to  be  12  miles  from  the  island. 
Hf  went  to  his  cabin  to  prick  out  his  position  on  the  chart,  and  at  10 
o'clock  changed  his  course  li  points  to  port,  namely,  from  N.  by  W.  i 
W.  to  N.  W.  by  N.  i  N.  The  captain  stated  that  he  estimated  his 
speed  at  about  9  knots;  but  in  order  to  reach  his  supposed  position  12 
miles  distant  from  the  island  from  his  position  of  the  previous  noon, 
(deducting  a  stop  of  three  fourths  of  an  hour,)  he  must,  in  fact,  have 
counted  upon  a  speed  of  about  9i  knots,  including,  as  he  says,  one 
half  knot  for  his  estimate  of  the  current,  all  sails  being  also  set.  Ten 
minutes  afterwards  a  further  change  of  three  fourths  of  a  point  wa."" 
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made  to  port,  i.  e.,  to  N.  W.  }  N.  In  10  minutes  afterwards  the  bows 
of  the  vessel  struck  on  a  coral  reef  in  less  than  four  fathoms  of  water, 
at  a  point  1}  miles  W.  S.  W.  from  shore.  During  the  39  minutes 
after  the  land  was  reported  one  half  of  a  point  oflf  the  port  bow,  no  ob- 
servation was  made  with  the  alidade  to  determine  the  distance,  and  the 
speed  of  the  ship  was  kept  unchanged. 

1 .  I  do  not  ascribe  any  fault  or  neglect  to  the  master  in  estimating 
his  distance  from  the  island  to  be  12  miles  at  the  time  when  the  land 
was  reported  one  half  a  point  on  his  port  bow.  But  if  there  was  any  call 
to  prick  his  position  upon  the  chart,  as  he  testifies  he  immediately  did, 
it  was  certainly  his  duty  also  to  observe  the  course  which,  upon  his  own 
assumption  of  a  distance  of  12  miles,  would  be  necessary  in  order  to 
carry  him  at  a  reasonably  safe  distance,  namely,  6  miles  from  the  coast, 
as  he  says  he  intended;  and  that  would  have  required,  at  the  supposed 
distance  of  12  miles,  that  his  course  should  have  been  changed  to  N. 
W.  i  N.;  that  is,  Si  points  to  port,  instead  of  It  points.  Had  he 
made  such  a  change  at  that  time,  he  would  in  /act,  although  but  half 
the  distance  from  the  land  that  he  supposed,  have  just  cleared  the  reefs. 
Had  the  change  of  IJ  points  been  made  when  the  land  was  reported, 
instead  of  15  minutes  afterwards,  and  had  he  been  12  miles  distant, 
that  change  even  at  that  distance,  according  to  my  plotting  of  the  navi- 
gation, would  have  carried  him  only  21  miles  from  land,  instead  of  6 
miles;  and  the  subsequent  additional  change  of  three  fourths  of  a  point 
would  not  have  been  sufiicient  to  carry  him  even  3  miles  away  from  the 
land.  Upon  the  master's  own  estimate  of  his  position,  therefore,  the  courses 
which  he  took  were  not  suflBcient,  even  had  they  been  taken  at  once,  to 
carry  him  half  the  distance  from  the  shore  that  he  now  says  he  in- 
tended. This  mistake  could  only  have  arisen  from  great  inattention 
to  the  chart,  or  entire  neglect  to  ascertain  from  it  his  proper  course. 

2.  I  think  there  was  an  equal  neglect  of  duty  in  not  making  obser- 
vations by  the  alidade  to  verify  his  actual  position.  The  ship  was  pro- 
vided with  this  instrument,  and  by  the  use  of  it  the  bearings  of  the 
point  of  the  island  on  the  port  or  starboard  bow  at  different  times  could 
have  been  quickly  taken,  and  with  all  the  accuracy  necessary  for  prac- 
tical purposes.  It  is  stated  in  general  terms  for  the  defense,  that  the 
western  end  of  the  island  did  not  afford  a  sufficiently  precise  object  for 
such  observations.  I  cannot  give  any  weight  to  this  excuse.  The 
western  end  was  sufficiently  marked  to  enable  its  bearing  on  the  port 
bow  to  be  determined,  namely,  half  a  point.  Observations  with  the 
alidade  would  have  shown  the  rapid  change  in  its  bearing  at  short  in- 
tervals. The  tables  prepared  for  giving  the  distance  upon  any  two  of 
such  observations  enabled  the  approximate  distance  to  be  obtained  very 
quickly.  Even  at  the  supposed  distance  of  12  miles,  when  the  land 
was  reported  a  half  point  on  the  port  bow,  it  was  the  master's  duty 
to  port  at  least  two  points,  for  a  glance  at  the  chart  would  show  that 
that  was  necessary  to  clear  the  reefs.  Observations  with  the  alidade 
made  five  minutes  apart  would  have  shown  such  a  change  in  the  angle 
of  the  bearing  of  the  head  of  land  seen,  as  to  indicate  that  its  distance 
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was  only  about  one  half  what  was  supposed.  There  was  time  for  sev- 
eral such  observations.  All  would  have  repeated  the  same  warning, 
and  shown  the  necessity  of  a  much  greater  change  of  course  to  port. 

I  must  bold  the  master  remiss  in  his  duty,  both  for  not  taking  a 
course  more  to  port,  which  a  proper  consultation  of  hifi  chart  would 
have  shown  to  be  necessar}'  on  his  own  estimate  of  his  position,  and 
also  for  not  correcting  his  erroneous  estimate  of  position  by  observations 
with  the  alidade.  For  losses  resulting  from  such  n^lect,  either  to  ship 
or  cargo,  the  master  is  directly  responsible  to  the  persons  injured;  and 
to  the  libelant  by  subrogation,  on  its  payment  of  the  insurance.  Story, 
Ag.  §§  314,  315. 

Decree  for  the  libelant,  with  costs. 


The  Exe. 

WiLijAMs  v.  The  Exe. 

(THstrict  Court,  S.  D.  New  York.    July  tl,  1893.) 

SmppiNO — ^Damage  to  Ojlboo— IirguFnctmT  Fittinos — Nboliobnck. 

A  cargo  of  tea  was  delivered  damaged  by  nater  which  had  been  admitted  to  the 
hold  of  a  Te»8el  through  an  open  bolt  hole  in  the  water  ballast  tank.  The  court 
found  that  the  damage  proceeded  either  from  the  original  insofBciency  of  a  stan- 
chion, which  the  bolt  had  served  to  fasten,  or  its  bad  condition  or  bad  fastening  at 
the  commencement  of  the  voyage.  Held,  that  the  ship,  not  the  cargo,  took  the  risk 
of  such  defect 

j 
In  Admiralty.     liibel  for  damage  to  cargo.     Decree  for  libelant. 
Sidney  Chubb,  for  libelant. 
Convers  <Sc  Kirlin,  for  claimants. 

Bkown,  District  Judge.  On  the  delivery  of  a  consignment  of  tea  in 
New  York  in  November,  1891,  by  the  steamship  Exe,  217  packages 
were  found  damaged.  They  had  been  stowed  in  copartment  No.  2 
and  the  damaged  packages  were  in  the  lower  tier,  where  they  had  been 
more  or  less  wet  by  water,  which,  upon  subsequent  examination, 
proved  to  have  come  through  an  open  bolt  hole  in  the  water  ballast 
tank.  The  bolt  had  served  to  fasten  the  smaller  stanchion  some  five 
or  six  inches  from  the  principal  stanchion  over  the  keelson.  This 
stanchion  of  iron,  two  inches  in  diameter,  was  found  bent  in  the  mid- 
dle and  loose  at  the  bottom,  the  bolt  having  been  drawn  out  of  the 
hole  where  it  had  been  fastened. 

The  claimants  contend  that  the  bending  of  the  stanchion,  and  the 
consequent  drawing  of  the  bolt  were  caused  through  the  surging  of  the 
ship  in  heavy  weather,  that  is,  by  a  peril  of  the  sea,  and  by  the  weight 
of  the  cargo  pressing  against  the  stanchion  in  the  rolling  of  the  ship 
on  the  voyage.     I  am  not  satisfied   of  the  sufiiciency  of  this  expla- 
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Dation.  The  cargo  of  tea  was  a  comparatively  light  cargo;  it  was  not 
calculated  to  damage  and  to  break  down  into  an  unseaworthy  condi- 
tion a  vessel  properly  constructed,  and  in  proper  condition  at  the 
commencement  of  the  voyage.  The  weather  was  not  so  extraordinary 
that  damages  arising  from  mere  insufficiency  of  the  interior  structure 
of  the  vessel  to  keep  the  cargo  from  water  damage,  should  fall  on  the 
cargo.  The  bolt  when  loose  was  found  to  be  much  rusted.  The  mas- 
ter in  his  testimony  speaks  of  it  as  so  loose  and  rusted  that  water 
might  come  around  it. 

Packages  of  tea  are,  or  ought  to  be,  so  tightly  packed  as  not  to  ad- 
mit of  any  shifting.  In  this  case  there  was  no  proper  shifting;  only  evi- 
dences of  slight  movement  of  the  cargo.  Some  boxes  in  the  neighbor- 
hood of  the  stanchion  were  broken;  and  some  damaged  on  top.  But 
the  risks  of  the  bending  of  a  stanchion  like  this,  and  of  pulling  out  rusty 
bolts,  do  not  belong  to  the  cargo,  but  to  the  ship.  Had  they  been  of 
proper  strength  and  in  proper  condition,  no  such  accident  could  have 
happened,  or  such  damage  arisen.  In  my  judgment  the  damage  pro- 
ceeded from  either  the  original  insufficient  strength  of  the  stanchion,  or 
from  its  bad  condition,  or  bad  fastening  at  the  commencement  of  the 
voyage.  For  such  defects,  either  of  condition,  or  of  original  structure, 
the  ship,  and  not  the  cargo,  takes  the  risk;  and  to  such  damages  none 
of  the  exceptions  of  the  bill  of  lading  apply.  The  Hadji,  16  Fed.  Rep. 
861,  affirmed  20  Fed.  Rep,  876;  The  Rover,  33  Fed.  Rep.  515,  516, 
affirmed  41  Fed.  Rep.  58;  The  Gakdmia,  43  Fed.  Rep.  681;  Steel  v. 
StaU  Line,  etc.,  8  App.  Cas.  72,  86;  TattersaU  v.  Stmm^ip  G).,  12  Q.  B. 
Div.  297. 

Decree  for  the  libelant,  with  costs,  with  an  order  oi  reference  to  com- 
pute the  damages,  if  not  agreed  upon. 


The  Coventina. 
MusicA  V.  The  Coventina. 

(IHttrlH  Court,  8.  D.  New  York.    July  U,  1899.) 

1.  BBiPFma— DEI.AT  IS  Sailing — Coktrotbbst  betwkkx  Owner  and  Cbaiiterbk  — 

Liability  to  Caroo  Owner. 

The  owners  of  a  vessel  chartered  her  for  the  purpose  of  procuring  freight,  and  the 
master  issued  the  usual  bills  of  lading  to  a  shipper,  importing  a  delivery  of  the 
goods  within  a  reasonable  time.  Theroafter  a  controversy  arose  between  the  own- 
ers and  charterers,  by  reason  of  which  the  sailing  of  the  vessel  was  unduly  de- 
layed. Held,  that  the  vessel  was  liable  to  the  shipper  for  the  excessive  delay 
caused  by  such  controversy. 
8.  Same— Dblat  Due  to  Attachment  of  Vessel— Doty  of  Owner  to  Shippub. 

When  a  vessel  was  attached  after  car^o  had  been  put  aboard,  wid  could  not  bo 
released  until  the  end  of  an  uncertain  litigation,  hulil,  that  the  shipper's  goods 
should  have  been  transferred  to  another  vessel,  or  notice  given  the  shipper  of  the 
liability  to  delay,  with  the  privilege  of  reshipping.  In  default  of  this,  the  ship 
took  ou  herself  the  risk  of  loss  by  delay,  with  right  of  recourse  for  indemnity  over 
to  the  person  causing  it. 
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In  Admiralty.  Libel  for  damage  caused  by  delay  in  shipping  cargo. 
Decree  for  libelant. 

Hobba  <t  GMfford,  for  libelant. 
Oonvers  &  Kirlin,  for  claimants. 

Brown,  District  Judge.  On  the  9th  of  January,  1892,  a  quantity 
of  wine  was  shipped  at  Leghorn,  Italy,  on  board  the  steamship  Coven- 
tina,  bound  for  New  York.  The  vessel  did  not  arrive  till  the  18th  of 
April,  1892,  a  period  of  100  days.  Forty-three  days  was  the  outside 
limit  of  the  usual  time  of  delivery.  The  wine  had  been  sold  by  the 
consignee  "to  arrive,"  and  in  consequence  of  the  great  delay  in  arrival, 
the  purchaser  revoked  the  contract  and  refused  to  accept  the  wine. 
Meantime  the  market  price  declined;  and  this  libel  was  filed  to  recover 
the  loss. 

The  vessel  had  been  chartered  by  the  owners.  After  the  wine  was 
shipped,  a  controversy  arose  between  the  owners  and  the  charterers  upon 
the  terms  of  the  charter,  whether  the  ship  was  bound  to  touch  at  cer- 
tain ports  in  Spain.  The  master  refusing  to  iiroceed  to  the  ports  de- 
sired, the  charterers  caused  the  vessel  to  be  attached  in  Italy  on  the 
27th  of  January,  on  a  claim  of  damages  for  breach  of  charter,  an<l  she 
remained  in  custody  40  days,  until  a  reversal  on  appeal.  The  owners 
were  unable  to  procure  her  release  at  fii-st,  the  practice  there  not  en- 
titling them  to  this  right.  There  is  no  proof  of  negligence  in  the  en- 
deavor to  procure  the  release  of  the  ship,  or  to  dispatch  her  upon  the 
voyage.  The  court  of  first  inst.nnce  at  Civita  Vecchia  decided  the  suit 
in  favor  of  the  charterers.  The  owners  might  then  have  obtained  a 
release  of  the  vessel  by  the  payment  of  the  judgment;  but  the  charter- 
ers having  become  insolvent,  the  owners  could  not  safely  pay  the  de- 
cree and  expect  to  get  back  the  money  in  case  of  reversal.  The  vessel 
was,  therefore,  left  in  custody  and  an  appeal  taken  to  Rome,  on  which 
the  judgment  below  was  reversed,  at  the  end  of  40  days  from  the  orig- 
inal arrest,  with  damages  to  the  amount  of  the  charter,  pursuant  to  its 
stipulation,  in  favor  of  the  owners. 

For  the  ship  it  is  contended  that,  in  the  absence  of  any  negligence, 
she  is  not  liable;  1  Pars.  Shipp.  &  Adm.  311;  7%e  Success,  7  Bliitchf. 
5.51;  The  Qnrusl,  6  Blatchf.  .533;  for  the  libelant,  that  she  is  answer- 
able for  damages  to  the  cargo  owner  for  nondelivery  within  a  reasonable 
time. 

The  exception  in  the  bill  of  lading,  "Restraint  of  Princes,"  etc.,  does 
not,  I  think,  include  a  detention  under  a  suit  like  that  above  stated.  Fin- 
lay  v.  Steamship  Co.,  33  Law  T.  (N.  S.)  251.  The  charter  was  a  charter 
of  affreightment,  voluntarily  entered  into  for  the^  mutual  interest  of  the 
owners  and  the  charterers.  As  respects  the  shipper  of  goods,  they  both 
represented  a  single  interest;  and  the  vessel  was  bound  for  the  delivery 
of  the  goods  according  to  the  legal  import  of  the  bill  of  lading,  which 
the  owners  in  legal  effect,  by  the  master,  had  issued.  This  obligation 
was  to  deliver  within  a  reasonable  time.  The  charter  was  but  a  means 
of  procuring  freight;  and  if,  for  securing  freight,  the  owners  incumbered 
themselves  by  a  charter  contract,  I  do  not  perceive  how  any  controversy 
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between  them  and  the  charterers  could  change  their  obligation  to  the 
shipper  to  deliver  within  a  reasonable  time  under  the  bill  of  lading  they 
had  issued.  The  shipper  was  a  stranger  to  that  controversy.  Its  con- 
sequences were  not  at  the  shipper's  risk,  but  at  the  risk  of  the  owners, 
"who  had  voluntarily  dealt  with,  the  charterers  and  had  chosen  to  obtain 
cargo  in  that  way.  If  the  charterers  were  in  the  wrong,  the  owners 
were  entitled  to  indemnity  irom  them;  and  the  court  of  appeid,  as  above 
stated,  seems  to  have  awarded  that  indemnity. 

Nor  is  a  detention  of  the  vessel  by  an  attachment  in  such  a  litigation 
such  a  circumstance  as  is  to  be  taken  into  account  in  considering  what 
is  a  usual  or  reasonable  time.  Upon  this  point  the  case  of  BroadweU  v. 
BvUler,  6  McLean,  296,  is  analogous.     It  is  there  said,  (page  300:) 

"The  subsidence  of  the  water  in  the  Oliio  river,  which  prevented  the  boat 
from  passing  over  the  falls,  was  not  a  cause  of  delay,  which,  within  any  of 
tlie  principles,  would  excuse  the  carrier  from  the  obligation  imposed  by  law 
to  deliver  the  property  within  a  reasonable  time.  It  was  practicable  to  have 
delivered  the  cargo  at  Cincinnati  by  draying  the  molasses  and  sugar  around 
the  falls,  and  reshipping  on  other  boats. " 

The  waiting  for  the  rise  of  water  was  there  justified  solely  on  the  ground 
of  long  usage.  So  in  this  case,  had  not  the  owners  wished  to  rely  on 
indemnity  to  be  obtained  from  the  charterers,  they  might  have  reshipped 
the  goods  by  another  vessel. 

In  the  case  oi Stiles  v.  Davis,  1  Black,  101,  it  was  held  in  the  supreme 
court  that  a  seizure  of  the  goods  by  the  sheriff  under  an  attachment  as 
the  property  of  a  third  party,  was  a  good  defense  by  the  carrier  to  an 
action  of  trover  for  nondelivery.  But  in  such  cases  the  carrier  is  a 
stranger  to  the  controversy.  He  performs  his  whole  duty  by  prompt 
notice  to  the  owner  and  proper  care  and  defense  of  the  goods  meantime. 
In  the  case  at  bar  the  controversy  was  the  ship's  own  controversy, 
founded  on  her  own  contract  by  charter  to  which  the  shipper  was  a 
stranger,  no  reference  to  the  charter  being  made  in  the  bill  of  lading. 
The  relations  of  the  cargo  owner  to  the  controversy  in  the  two  cases  are 
reversed.  But  even  in  the  former  class  of  cases,  prompt  notice  to  the 
owner,  and  due  care  in  the  meantime,  are  obligatory  on  the  earner. 
For  nonperformance  of  these  duties  the  ship  in  the  case  of  The  M.  M. 
Clum  and  The  G.  P.  Trigg,  37  Fed.  Rep.  708,  m  this  court,  was  held 
liable;  and  this  ruling  was  affirmed  on  appeal.'  So  here,  when  it  was 
found  that  this  ship  had  been  seized  and  could  not  be  released,  except  at 
great  risk  to  the  owners,  until  the  end  of  an  uncertain  litigation,  reason- 
able consideration  of  the  sliipper's  interests  required  either  that  the  goods 
should  be  transhipped  to  their  destination  by  some  other  vessel,  or  else 
that  the  shipper  should  be  notified  of  the  liability  to  delay,  and  tha 
privilege  given  him  to  reship  at  his  option.  In  default  of  this,  the 
ship  took  on  herself  the  risk  of  loss  by  delay,  with  the  right  of  recourse 
to  the  charterers  for  indemnity. 

On  both  grounds  I  think  the  libelant  is  entitled  to  a  decree,  with 
costs. 

>  No  opinion. 
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The  Daniel  Btmira. 
Btasir^  ChTT,  RivxR  A  Harbob  Transp.  Co.  o.  The  Dahibl  Buiuni. 

(DMriet  Court,  8.  D.  New  York.    June  28, 1898.) 

BHipnito — Hired  Vbssei/ — Bailment — Shobtaoe — Owner  pko  Hao  Viob. 

A  canal  boat  was  bired  by  libelant  at  a  specified  dally  rata  for  an  indefinite  tim^ 
to  be  used  by  libelant  for  storing  or  carrying  its  own  grain.  A  man  was  attached 
tottie  boat,  who,  however,  bad  nothing  to  do  with  the  manipulation  of  cargo  or  the 
navigation  Of  the  boat,  which  was  done  exclusively  by  the  libelant.  A  shortage  io 
s  c«rg;o  of  grain  having  occurred,  this  suit  was  brought  to  recover  its  value.  Held, 
that  the  boat  was  not  a  common  carrier,  and  that  the  libelant,  in  putting  its  gralD 
aboard,  did  not  part  with  its  possession,  or  deliver  it  to  the  boat  owner.  Tnere- 
tore,  apart  from  the  unsatisfactory  nature  of  libelant'*  proof  as  to  the  actual  short- 
age, heldi  that  the  libel  should  be  dismissed. 

Id  Admiralty.     Libel  for  shortage  in  cargo.     libel  dismlBsed. 
Ooodrieh,  Deady  &  Goodrich,  for  libelant. 
Hyland  &  ZabridcU,  for  claimant. 

Brown,  District  Judge.  The  libel  was  filed  to  recover  the  valae  of 
1,848  bushels  of  oats,  which,  it  is  allied,  were  not  delivered  out  of  a 
quantity  of  8,989  bushels,  alleged  to  have  been  loaded  upon  the  canal 
boat  Daniel  Burns  on  December  8,  1891.  The  libel  states  that  the 
quantity  missing  "  was  sold  and  delivered  by  the  master  without  orders 
from  the  libelant,"  and  that  the  canal  boat  was  "under  charter  to  the 
libelant  for  transportation  of  the  oats  from  Hoboken,  N.  J.,  to  such' point 
or  points  in  the  harbor  of  New  York  as  might  thereafter  be  ordered." 

The  proof  is  scarcely  satisfactory  as  to  the  actual  quantity  loaded  upon 
the  canal  boat.  What  was  put  upon  the  boat  was  put  in  from  cars, 
which  had  been  weighed  and  measured  upon  different  days  previous  to 
the  loading.  Tlie  weigher  could  give  no  testimony  as  to  the  amount  on 
either  of  the  cars.  The  weight  he  testified  to  was  obtained,  as  he  said, 
by  the  addition  of  the  weights  on  the  several  cars  together.  He  testified 
positively  to  this  aggregate;  but  he  could  give  no  items;  be  did  not  re- 
member them  without  his  memoranda;  and  his  memor^da  though 
called  for,  were  not  produced.  There  was  no  proof  as  respects  the  cus- 
tody of  the  cars,  or  of  the  grain,  between  the  time  when  they  were  meas- 
ured and  the  time  when  they  were  unloaded  upon  the  boat;  and  hence 
no  proof  that  all  of  it  went  upon  the  boat.  There  was  no  proof  of  any 
abstraction  of  grain  from  the  boat,  nor  of  any  improper  delivery  without 
orders  of  the  libelant.  7,641  bushels  were  admitted  to  have  been  de- 
livered in  three  different  deliveries;  but  there  was  no  proof  of  the  actual 
measurement  of  the  quantity  delivered,  or  that  the  amount  taken  by  the 
libelant's  vendee  did  not  exceed  that  quantity.  I  should  hardly  be  sat- 
isfied to  render  any  decree  for  ihe  libelant  upon  such  evidence,  if  in 
other  respects  the  libel  could  be  sustained. 

But  upon  the  proof  as  to  the  hiring  of  the  boat,  I  do  not  think  the 
facts  show  that  either  the  Burns  or  her  owner  was  liable  for  a  mere 
deficiency  of  grain  found  on  unloading.     There  was  no  charter  of  the 
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boat  in  the  ordinary  sense.  The  boat  was  merely  hired  by  the  libelant, 
in  accordance  with  a  very  conimou  practice,  for  an  indefiDite  time,  at 
the  rate  of  two  dollars  a  day,  for  use  by  libelant  in  storing  or  carrying 
its  grain  about  the  harbor;  that  price  to  be  paid  for  each  day  that 
any  cargo  was  aboard.  The  boat,  so  far  as  respects  loading  and  n;i'i>ad- 
ing,  her  navigation,  and  the  delivery  of  cargo,  was  to  be  subject  vMiolly 
to  the  orders  and  control  of  the  libelant.  The  price  of  two  dollars  per 
day  included  a  man,  who  was  called  a  captain,  who  stayed  upon  the 
bout,  and  whose  busincsihi  it  was  to  attend  to  her  and  keep  her  pumped 
out  as  necessary.  But  this  man  had  nothing  to  do  with  the  loading, 
trimming,  or  unloading  of  the  cargo,  nor  with  the  navigation  of  the 
boat;  and  the  canal  boat  had  no  motive  power  of  her  own.  Whatever 
navigation  there  was,  was  to  be  done  exclusively  by  the  libelant. 
When  any  cargo  was  to  be  delivered,  the  libelant  would  cause  it  to  be 
towed;  and  the  cargo,  or  so  much  of  it  as  might  be  sold,  would  be 
transported  by  the  libelant  to  the  place  where  the  buyer  wished  to  re- 
move it.  The  boat  was  loaded  by  the  libelant  on  the  8th  of  December. 
The  first  delivery  was  of  aliout  one  third  of  the  oats  on  the  following 
27th  of  December;  the  next,  on  January  25th;  and  the  last,  on  Febru- 
ary 25th.  Upon  the  evidence  in  the  case  the  most  that  can  be  said, 
even  if  there  was  sufficient  proof  of  the  loading  of  8,989  bushels  and  of 
the  delivery  by  libelant's  orders  of  only  7,639,  that  there  is  a  discrepancy 
of  1,315  bushels  between  the  intake  and  the  outgo,  without  any  expla- 
nation of  how  the  discrepancy  occurred.  But  the  proof  does  not  show 
that  the  loss,  if  any,  occurred  by  any  fault  of  the  boat,  or  of  her  owner. 

It  is  plain  that  the  boat  was  not  a  common  carrier.  She  had  none 
of  the  duties  of  a  carrier  to  perform.  It  is  equally  plain  that  theowner, 
in  letting  her  out  in  the  way  above  stated,  did  not  take  on  himself  any 
of  the  duties  of  carrier,  or  of  a  warehouseman.  The  contract  amounted 
simply  to  a  bailment  of  the  lx>at  by  the  owner  to  the  libelant  for  its  use 
in  receiving  the  grain,  with  the  privilege  to  the  company,  either  to  use 
the  boat  simply  for  storage,  or  to  move  her  about  the  harbor  as  the  com- 
pany pleased,  from  place  to  place,  for  the  sale  and  delivery  of  such  grain 
as  the  libelant  might  choose  to  put  on  board,  the  claimant  simply  sup- 
plying a  man  to  take  care  of  the  boat,  without  any  duties  as  regards  the 
cargo  or  navigation. 

In  all  the  cases  cited  by  the  libelant,  the  boat  receiving  the  cargo  has 
received  it  under  some  contract  to  transport  it,  and  has  had  the  rights, 
and  has  owed  to  the  libelant  the  duties,  of  a  carrier.  The  E.  M.  Mc- 
Chemey,  8  Ben,  160;  Crxtl  &  Iron  Co.  v.  Huntlfy,  2  C.  P.  Div.  464; 
Lenryv.  U.  S,,  14  Wall.  607;  Richardson  v.  Winsor,  3  Cliff.  895.  In  the 
present  case  no  such  duties  rested  upon  the  claimant  or  upon  the  canal 
boat.  The  only  duty  of  the  claimant  to  the  libelant  was  to  furnish  a 
proper  man  to  look  after  the  care  of  the  boat  itself,  and  there  is  no  evi- 
dence that  the  man  failed  in  this  duty.  The  claimant  was  neither  carrier 
nor  warehouseman.  He  never  took  on  himself  the  duties  of  either, 
and  never  assumed  or  contracted  to  assume  any  responsibility  as  respects 
the  cargo. 
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The  boat  was  in  legal  efifect  deli%-ered  to  the  libelant.  The  libelant, 
ill  patting  its  grain  on  the  boat,  did  not  part  with  the  possession  of  the 
^'rain,  nor  deliver  it  to  the  boat  owner.  On  the  contrary,  the  boat  was 
tielivered  to  the  libelant,  and  was  legally  in  its  possession,  custody,  and 
control.  The  libelant  was  owner  pro  hoc  vice.  The  claimant  was  not 
liable  for  the  boatman's  willful  torts  or  crimes,  if  any  had  been  proved. 
Searffs.  Metcnlf,  107  N.  Y.  217,  13  N.  E.  Rep.  796. 

The  libel  is  dismissed,  with  costs. 


IriB  Euripides. 

American  Sugar  Refining  Co.  r.  The  Euripides. 

(District  Court,  S.  D.  New  York.    Juno  11, 1892.) 

1,  Sbtppino — Daicaoe  to  Cargo — Inbotpicibst  Pump — Neomoekck. 

Where  a  vessel  arrived  witb  her  cargo  of  sugar  damaged  both  above  and  below 
by  water  in  the  hold,  and  the  evidence  indicated  that  the  damage  above  had  been 
caused  by  water  taken  in  throu^rh  deck  openings  in  heavy  weather,  but  that  the 
damage  below  was  caused  by  a  bad  condition  of  the  ship's  pump  and  valve,  which 
conditiOD  existed  at  the  commencement  of  the  voyage,  and  also  that  reasonable 
care  bad  not  been  taken  to  remove  the  water  when  it  was  found  that  the  pumps 
were  choked,  it  was  held  that  the  ship  was  liable  for  the  lalterdauage ;  not  for  the 
former. 

3.  Same— CKurrERED  Vessei.— Liabilitt  or  Ship. 

T))e  vessel  was  demised  to  charterers,  who  liad  sulichartered  her  at  the  time  of 
the  damage  by  a  charter  of  affreightment.  Held,  that  the  original  charterers  hav- 
ing undertaken  to  trausport  the  goods  under  authority  and  consent  of  the  ship  own* 
era,  under  a  bill  of  lading  signed  by  a  duly-authorized  agent,  or  without  any  bill 
of  lading  whatever,  on  her  implied  contract  to  transport  safely,  the  ship  would  be 
liable. 

In  Admiralty.     Libel  for  damages  to  cargo.     Decree  for  libelants. 
Wing,  Shoudy  <k  Putnam,  for  libelants. 
Convers  4c  Kirlin,  for  claimants. 

Brown,  District  Judge.  On  the  discharge  of  a  cargo  of  sugar  in  New 
York  in  March,  1892,  brought  by  the  Enripides  from  Havana,  some 
two  feet  of  water  were  found  in  her  hold,  causing  considerable  damage 
to  the  sugar,  some  of  the  bags  being  entirely  empty,  and  some  2,500 
partly  empty  or  damaged.  The  above  libel  was  filed  to  recover  for  this 
loss  and  damage. 

The  claimants  contend  that  the  loss  occurred  through  a  peril  of  the 
seas,  in  consequence  of  an  unusually  long  and  tempestuous  voyage,  dur- 
ing which  a  great  deal  of  water  was  taken  over  her  bows,  which  worked 
more  or  less  down  through  the  deck  about  the  mast  and  ventilators  into 
the  two  compartments  below.  The  four-inch  pipe  from  the  water  closet, 
leading  to  the  ship's  side,  was  also  found  to  have  a  hole  in  it  of  about 
an  inch  and  a  half  in  diameter,  claimed  to  have  been  gnawed  by  rats, 
aboot  12  or  18  inches  inside  of  the  valve,  which  was  a  little  inside  of 
v.52F.no.l — 11 
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the  ship's  side,  and  through  which  additional  water  worked  its  way. 
The  ship's  pumps  ceased  to  bring  any  water  some  five  or  six  days  after 
the  vessel  sailed,  and  no  considerable  amount  of  water  was  suspected  to 
be  aboard  until  her  arrival  in  New  York.  Subsequent  examination 
showed  that  the  pumps  had  got  filled  up  solid  at  the  bottom  by  candied 
treacle  and  greasy  matter  from  the  bilges.  The  vessel  sailed  on  Febru- 
ary 17th.  No  heavy  weather  was  experienced  till  the  19th;  and  from 
the  22d  to  the  28th  was  continuous  heavy  Weather.  She  arrived  in 
New  York  on  March  3d. 

I  have  considerable  doubt  whether  the  hole  shown  in  the  pipe  was 
gnawed  bj*  rats.  Although  one  rat  was  seen,  there  are  no  other  indications 
of  rat  damage,  nor  of  any  considerable  number  of  rats  aboard.  The 
amount  of  water  taken  in  from  the  deck  is  shown  to  have  been  compar- 
atively small.  Three  hundred  bags  is  the  highest  estimate  given  at  the 
trial  of  the  number  of  bags  damaged  from  this  cause  on  the  upper  part 
of  the  cargo.  This  number,  or  whatever  number  maj'  be  found  to  have 
been  injured  from  water  taken  in  from  above,  should  be  excluded,  as 
caused  by  sea  perils. 

But  the  evidence  does  not  indicate  any  such  amount  of  water  taken  in 
in  this  way  as  to  injure  the  cargo  at  the  bottom,  where  most  of  the  dam- 
age and  loss  arose.  This  must  have  come  through  the  pipe,  and  should 
have  been  prevented  by  the  valve;  but  the  valve,  also,  was  proved  by 
Reilly  to  have  been  so  battered  as  to  afford  insufficient  protection. 

Water  in  the  hold  ought  to  have  been  removed  also  by  the  pumps, 
before  it  bad  accumulated  to  such  an  extent  as  to  touch  the  bags  pro- 
tected by  proper  dunnage  and  flooring;  but  the  pumps  would  not  work 
after  the  vessel  was  five  or  six  days  out. 

It  is  not  credible  that  the  pumps  could  have  got  stopped  up  solid  in 
so  short  a  time,  if  they  were  properly  cleared  before  the  vessel  sailed. 
After  arrival  the  water  was  removed  without  difficulty  by  hand  pumps. 
Nor  am  I  satisfied  that  on  so  short  a  trip  the  water-pipe  valve,  if  in 
proper  order  at  the  beginning  of  the  voyage,  could  have  become  so  much 
battered  as  to  account  for  the  amount  of  water  found  at  the  dose  of  the 
voyage.  The  unavoidable  inference  from  all  the  circumstances,  it  seems 
to  me,  is  that  both  the  pumps  and  the  valves  were  in  bad  condition  at 
the  commencement  of  the  voyage;  and  that  when  it  was  found  that  the 
pumps  did  not  work,  reasonable  care  was  not  exercised  to  ascertain  the 
amount  of  water  in  the  hold,  or  to  remove  it  by  other  means,  if  the 
pumps  were  stopped.  On  both  grounds  the  ship  is  liable  to  make  good 
so  much  of  the  damages  as  did  not  arise  from  water  coming  in  from 
above. 

The  original  charter  was  a  demise  of  the  ship,  and  the  charterers  were 
in  the  position  of  owners  pro  hac  vice.  The  India,  14  Fed.  Rep.  476,  af- 
firmed, 16  Fed.  Rep.  262;  The  Bombay,  38  Fed.  Rep.  612.  The  sub- 
charter  was  not  a  demise  of  the  ship,  but  a  charter  of  affreightment 
only.  For  goods  shipped  under  the  subcharter  the  master,  or  the  orig- 
inal charterers,  or  their  authorized  agent,  the  supercargo,  had  authority 
to  sign  any  proper  bill  of  lading,  and  that  would  bind  the  ship.    This 
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was  a  common  form  of  bill  of  lading  and  proper  for  the  goods  in  ques- 
tion. 

But  the  liability  of  the  ship  would  be  the  same  without  any  bill  of 
lading.  The  original  charterers  undertook  to  transport  these  goods;  this 
was  done  by  the  authority  and  consent  of  the  ship  owners,  for  such  was 
the  very  object  of  the  charter.  The  ship  is,  therefore,  answerable  for 
any  negligence  that  causes  damage  to  the  goods,  and  is  answerable  to 
the  shipper,  or  to  his  vendee,  upon  the  implied  contract  to  transfer  safely, 
whether  a  bill  of  lading  is  issued  or  not.  The  Water  Witch,  19  How.  Pr. 
241,  affirmed  1  Black,  494;  The  Peytma,  2  Curt.  21,  27;  The  T.  A.  God- 
dard,  12  Fed.  Rep.  184,  and  cases  there  cited. 

Decree  for  the  libelants,  with  costs,  and  an  order  of  reference  to 
compote  the  damages,  if  not  agreed  apon. 


SoRENSEN  et  al.  V.  Keyser. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    June  90, 1899.) 

No.  28. 

1.  Demcrraoe— tiAT  DATS— DRonoHT— Construction  of  Charter. 

Where  a  ship  is  chartered  In  Liverpool  to  cany  a  cargo  of  lumber  from  Ship  !■• 
land,  and  the  charter  party  provides  that  "in  the  computation  of  days  allowed  for 
delivery  should  be  excluded  any  time  lost  by  reason  of  drougrhts,  floods,  and  storms, 
or  any  other  extraordinary  occurrence,  beyond  the  control  of  the  charterer, "  such 
exception  does  not  apply  to  a  drought  existing  at  the  time  of  the  charter  in  the 
region  oftbe  Pascagoula  river,  and  which  prevented  the  charterer  from  obtaining 
the  timber,  but  which  did  not  interfere  with  its  delivery  from  Moss  point,  the  usual 
place  of  preparing  cargoes,  and  between  which  place  and  Ship  island  no  drought 
conld  affect  the  delivery.    48  Fed.  Rep.  117,  reversed. 

8.  Same— Storms. 

Under  the  terms  of  the  charter,  demurrage  was  to  be  paid  for  each  "working  day 
lieyond  the  days  allowed  for  loading. "  Held,  that  time  lost  by  reason  of  storms 
before  the  beginning  of  the  lay  days,  or  after  their  expiration,  could  not  be  de- 
ducted in  computing  the  demurrage. 

t.  Same — "Wobkixr  Days"  Defined. 

The  term  "working  days"  in  maritime  affairs  means  a  calendar  day  on  which  the 
law  permits  work  to  be  done.  It  exclndes  Sundays  and  legal  holidays,  bat  not 
stormy  days. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Southern 
Division  of  the  Southern  District  of  Mississippi. 

In  Admiralty.  Libel  by  Jacob  E.  Sorensen  and  others,  owners  of  the 
bark  Urania,  against  W.  S.  Keyser,  for  demurrage.  The  libel  was  dis- 
missed, (see  48  Fed.  Rep.  117,)  and  the  libelants  appealed.  The  case 
was  then  heard  on  motion  of  appellee  to  be  allowed  to  take  testimony  as 
to  the  meaning  of  certain  words  in  the  charter  party,  which  motion  was 
overruled.  5i  Fed.  Rep.  30.  The  case  is  now  on  tinal  hearing.  Re- 
versed. 

John  D.  Roxise  and  Wm.  Grant,  for  appellants. 

E.  Howard  McGaleb  and  John  C.  Avery,  for  appellee. 


Digitized  by 


Google 


164  FEDERAL   REPOBTER,  vol.  52. 

Before  Pardee  and  McCormick,  CSrcuit  Judges,  and  Locke,  District 
Judge. 

Pardee,  Circuit  Judge.  On  the  11th  day  of  October,  1889,  the  Nor- 
w^ian  bark  Urania,  then  lying  in  the  port  of  Liverpool,  was  chartered 
by  W.  S.  Keyser  to  take  a  cargo  of  pitch  pine  timber  from  Ship  island, 
or  Pensacola,  as  ordered,  to  some  port  in  the  United  Kingdom  of  Great 
Britain,  or  the  Continent.  The  charter  contained  the  usual  general 
stipulations,  and,  in  addition,  the  following  special  clauses,  which  are 
the  subject  of  dispute  in  this  cause: 

"Twenty-seven  (27)  working  days  are  to  be  allowed  the  said  merchant  in 
which  todeliver  the  cargo  at  the  port  of  loading,  which  is  understood  to  mean 
actual  delivery  of  cargo  alongside,  and  not  to  complete  loading.  In  the  com- 
putation of  the  lay  days  allowed  for  delivering  the  cargo  shall  be  excluded 
any  lime  lost  by  reason  of  drought,  floods,  storms,  or  any  extraordinary  oc- 
currence beyond  the  control  of  tlie  charterer.  Demurrage  to  be  paid  for  each 
working  day,  beyond  the  days  allowed  for  loading,  at  £20  per  day;  and  the 
charterer  may  keep  the  ship  on  demurrage  10  days." 

The  ship  arrived  December  30,  1889,  and  was  ordered  to  take  cargo 
at  Ship  island,  and  was  ready  to  load  January  7,  1890,  of  which  fact 
Keyser  received  due  notice.  libelants  claim  that  the  27  lay  days  ex- 
pired February  12,  1890,  at  which  date  no  cargo  had  been  furnished. 
Delivery  did  not  begin  until  the  17th  of  the  month,  and  was  not  com- 
pleted until  April  1, 1890.  For  these  47  days  of  wronglul  detention  the 
master  demanded  demurrage,  which  the  charterer  refused  to  pay,  claim- 
ing that,  owing  to  the  prevalence  of  a  drought  which  delayed  him  in 
procuring  cargo,  the  lay  days  had  not  expired  when  the  loading  was 
completed.  As  the  master  refused  to  issue  a  bill  of  lading  without  not- 
ing thereon  his  claim  for  demurrage,  and  Keyser  threatened  to  libel  the 
vessel  for  damages  on  account  of  such  refusal,  it  was  mutually  agreed, 
as  a  compromise,  that  the  master  should  issue  a  clear  bill,  but  without 
prejudice  to  his  right  to  file  a  libel  in  personam  against  Keyser  for  the 
amount  claimed.  This  suit  was  accordingly  brought  by  the  owners  of 
the  Urania,  in  which  they  claim  the  sum  of  $4,574.04. 

It  is  admitted  by  defendant  in  his  answer  that  the  ship  was  ready  to 
receive  cargo  January  7,  1890,  but  that  none  was  furnished  until  Feb- 
ruary 11th,  and  that  the  delivery  was  not  finished  until  March  30th. 
As  excuse  for  this  delay  he  alleges — 

"That,  at  the  time  said  vessel  reported  for  cargo  under  the  terms  of  said 
charter,  there  was  an  unusual  drought,  general  and  extensive,  prevjiiJing 
throughout  the  whole  country  from  which  tiuiber  is  obtained  for  the  U  ng 
of  ships  at  Ship  island,  Moss  point,  and  other  points  in  that  vicinity,  wiiicb 
drought  continued  for  a  long  while,  and  prevented  this  respondent  from  ob- 
taining cargo  for  the  loading  of  siaid  vessel,  notwithstanding  he  had  made 
arrangements  for  procuring  cargo  for  her,  and  would  have  procured  same  in 
ample  time  to  have  loaded  her  within  the  period  of  twenty-seven  working  days, 
but  for  said  drought.  And  he  further  alleges  that  on  the  10th,  11th,  18th,  and 
14tl)  of  January,  the  8th,  24th,  25th,  and  27tli  of  February,  and  on  the  4th, 
5th,  6th,  8th,  10th,  11th,  Tith,  13th,  18th,  19th,  22d,  and  31st  days  of  March, 
1890,  (being  in  all  twenty  days,)  storms  prevailed  which  rendered  it  impos- 
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Bible  for  timber  to  be  delivered  to  said  vessel,  excepting  at  great  lisk  and 
hazard.  And  that,  excluding  the  lime  lost  by  reason  of  said  drought  and 
storms,  he  delivered  the  cargo  to  said  vessel  within  the  period  required  by  the 
terms  of  said  charter. " 

The  judge  of  the  district  court  being  of  the  opinion  that  the  existence 
of  the  drought  had  been  established,  and  that  it  excused  defendant's  do- 
lay  in  delivering  cargo,  dismissed  the  libel.  While  defendant  claims  in 
his  answer  that  drought  prevented  him  from  obtaining  timber  for  cargo, 
he  does  not  allege,  nor  does  it  appear  in  proof,  that  on  any  of  the  days 
specified  storms  in  any  manner  interfered  with  the  delivery  of  timber  to 
the  vessel,  nor  that  any  time  was  actually  lost  from  that  cause.  The 
only  proof  as  to  storms  is  found  in  the  deposition  of  William  Rudolph,  who 
names  January  10th,  11th,  13th,  and  14th,  February  8th,  and  March 
4th,  6th,  6th,  8th,  10th,  11th,  12th,  13th,  17lh,  19th,  2l8t,  22d,  24th, 
26th,  and  27th,  in  all  20  days,  as  too  stormy  to  permit  timber  being 
towed.  His  observations  were  made  at  JIoss  point,  some  6  miles  inland, 
and  on  cross-examination  he  admits  he  did  not  know  the  velocity  of  the 
wind  nor  its  direction  on  any  of  the  days  enumerated,  nor  the  charac- 
ter of  the  weather,  except  that  it  was  stormy.  Notwithstanding  this 
alleged  state  of  the  elements  during  this  period,  he  testifies  that  timber 
was  actually  sent  to  the  Urania  and  other  vessels  at  Ship  island  on  the 
following  of  the  above  days:  Januarv  14th,  March  4th,  8th,  11th,  12th, 
13th,  19th.  21st,  22d,  24th,  and  26th,  in  all  11  days  out  of  the  20 
claimed  to  have  been  stormy.  It  does  not  appear  that  defendant  was 
ready  to  deliver  cargo  on  any  of  the  other  9  days. 

The  charter  gave  the  defendant  27  working  days  only,  within  which 
to  deliver  his  cargo.  The  term  "working  day"  means,  in  maritime  af- 
fairs, running  or  calendar  days  on  which  the  law  permits  work  to  be 
<lone.  It  excludes  Sundays  and  legal  holidays,  but  not  stormy  days. 
Pedersen  v.  EuggUr,  14  Fed.  Rep.  422;  The  Oifprm,  20  Fed.  Rep.  144; 
The  Olxif,  19  Fed.  Rep.  459. 

It  is  to  be  observed  also  in  this  connection  that,  under  the  terms  of 
the  charter,  only  time  lost  by  drought  and  storms  during  the  lay  days 
is  required  to  be  excluded  in  the  computation.  That  lime  lost  after  the 
expiration  of  the  lay  days  was  to  be  paid  for,  without  regard  to  the  hap- 
pening of  any  unforeseen  event,  is  evidenced  from  the  express  stipulation 
written  in  the  charter  immediately  after  the  drought  and  storm  clause, 
which  provides  that  demurrage  shall  be  paid  for  each  working  day  be- 
yond the  days  allowed  for  loading.  Time  lost  from  these  causes  before 
the  beginning  of  the  lay  Jays,  or  after  their  expiration,  is  not  to  be  de- 
ducted in  computing  the  demurrage,  even  if  the  term  "working  days" 
does  not  exclude  all  such  time.  During  the  lay  days  proper,  Januarj' 
10th,  11th,  18th,  and  14th,  and  February  8th  were  stormy,  according 
to  the  evidence  above  referred  to,  which,  while  not  as  satisfactory  as 
could  be  wished,  is  not  contradicted.  The  evidence  does  show  that  on 
January  14th  some  timber  was  delivered  by  Keyser  to  another  ship,  but 
that  may  have  been  at  a  great  risk, — a  risk  t^e  appellee  was  not  com- 
pelled to  take  in  the  case  of  the  Urania.     On  the  wliole,  we  are  inclined 
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to  the  opinion  that,  in  computing  the  lay  days  under  the  charter  in  this 
case,  January  10th,  11th,  13th,  and  14th,  and  February  8th  should  be 
excluded. 

The  case  shows  that  defendant  lost  the  time  which  caused  the  delay 
in  delivering  cargo  by  a  drought  which  occurred  prior  to  the  beginning 
of  the  lay  days,  and  even  antedated  that  charter,  and  which  aifected 
his  ability  to  obtain  the  required  amount  of  timber  to  load  all  the  ships 
he  had  chartered,  either  in  the  market  at  Moss  point,  or  in  the  interior 
country.  He  does  not  claim  in  his  answer  that  the  drought  prevented 
the  delivery  of  the  timber  from  Moss  point,  or  any  other  port,  to  the 
vessel  at  Ship  island;  but  says  that  it  prevented  him  from  obtaining 
timber  within  the  stipulated  lay  days.  He  was  engaged  in  the  busi- 
ness of  buying  and  exporting  timber,  having  an  office  at  Pensacola  and 
Moss  point.  Having  no  stock  of  timber  of  his  own  stored  anywhere, 
arrangements  were  made  daring  the  summer  and  fall  of  1889  to  pro- 
cure timber  from  mill  and  log  men,  to  meet  the  requirements  of  his 
trade.  Contracts  were  made  as  early  as  September  for  a  large  amount 
of  timber,  with  parties  whose  business  it  was  to  get  out  logs  in  the  in- 
terior country  along  the  upper  tributaries  of  the  Pascagoula  river.  These 
contracts  were  in  form  executory  agreements  in  which  the  contractors 
agreed  to  cut  and  deliver  into  the  booms  of  defendant  at  Moss  point 
certain  round  and  hewn  pitcli  pine  logs  as  soon  as  watur  will  permit, 
not  later  than  July  1,  1890;  the  timber  to  be  paid  for  when  inspected 
and  measured.  But  such  contracts  vesle<i  no  present  title  in  Keyser 
to  any  particular  timber,  and  the  contractors  were  under  no  obliga- 
tion to  deliver  in  sufficient  time  to  load  the  libelants'  vessel.  Defend- 
ant himself  knew  at  the  very  time  he  chartered  the  Urania  that  his 
supply  of  timber  from  these  sources  was  necessarily  uncertain,  as  he  was 
then  aware  that  a  drought  had  prevailed  throughout  that  whole  coun- 
try since  the  July  previous.  After  the  contract  for  timber  had  been 
made,  Rudolph,  his  agent,  went  into  the  interior  about  the  1st  of  Oc- 
tober, to  look  after  defendant's  interests,  and  he  then  found  the  water 
in  the  tributaries  of  the  Pascagoula  so  low  that  the  logs  were  stranded,  and 
could  not  be  floated  out.  Knowing  all  these  facts,  defendant  char- 
tered the  Urania  and  a  number  of  otiier  vessels,  and  undertook  to  load 
them.  The  master  of  the  Urania,  for  all  that  appears,  was  in  ignorance 
of  the  situation,  and  cannot  be  supposed  to  have  contracted  with  refer- 
ence to  a  cargo  of  timber  to  be  procured  in  the  particular  manner  and 
from  the  special  source  intended  by  Keyser.  The  charter  is  silent  on 
this  point,  as  it  does  not  provide  from  what  source  and  in  what  man- 
ner cargo  was  to  be  obtained  for  the  vessel.  Presumably  the  execution 
of  the  charter  in  contemplation  of  the  parties  was  to  be  governed  by  the 
custom  of  the  port  of  loading.  But  the  answer  of  the  defendant  does 
not  aver  what  that  custom  is.  From  anything  that  appears  in  the 
pleadings,  cargo  was  to  be  delivered  from  any  port  in  the  Gulf  of  Mex- 
ico. The  evidence  on  this  point  simply  shows  that  Keyser  intended 
to  load  with  logs  out  of  his  booms  at  Moss  point  after  they  had  been 
delivered  to  him  there. 
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The  contracts  above  referred  to  called  for  about  6,000  pieces  of  hewn 
timber  and  5,000  round  logs,  to  be  cut  and  delivered  out  of  the  upper 
tributaries  of  the  Pascagoula.  In  addition  to  this,  the  Wolf  River 
Manufacturing  Company  agreed  to  sell  4,600  pieces  of  sawed  timber; 
and  the  L.  N.  Danzler  Lumber  Company  and  Howe  &  Griffin,  who  had 
mills  at  Moss  point,  contracted  to  sell  14,000  pieces.  The  Wolf  River 
Manufacturing  Gompan}'  never  delivered  any  logs,  and  the  other  parties 
only  a  part  of  those  contracted  for.  No  doubt  the  drought  was  a  cause 
of  their  failure.  All  these  logs  were  to  have  been  delivered  in  de- 
iiendant's  boom,  where  they  were  to  be  sorted,  put  up  in  rafts,  and 
towed  to  the  vessel  at  Ship  island.  We  take  it,  therefore,  for  the  pur- 
poses of  this  case,  that  cargo  for  vessels  loading  at  Ship  isIaD<l  is  cus- 
tomarily gathered  together  and  stored  at  Moss  point.  Testifying  on 
this  point,  F.  H.  Wilson,  a  witness  for  defendant,  says  that  vessels  at 
Ship  island  draw  their  cargoes  from  Moss  point,  and  that  Moss  point 
is  dependent  on  the  Pascagoula  river  for  its  supply  of  timber.  If  de- 
fendant had  had  sufficient  timber  at  Moss  point,  there  would  have 
been  no  difficulty  in  delivering  it  to  the  vessel  at  Ship  island,  so  far  as 
droughts  were  concerned. 

These  facts  make  a  case  similar  to  that  of  The  India,  decided  at  the 
first  session  of  this  court,  reported  in  2  U.  S.  App.  83,  1  C.  C.  A.  174, 
49  Fed.  Rep.  76.  In  that  case,  as  in  this,  the  charterers  contracted  to 
supply  a  cargo  of  timber  at  Ship  island  under  a  charter  party  contain- 
ing a  clause  excluding  from  the  computation  of  lay  days  at  port  of 
loading  "any  time  lost  by  reason  of  quarantine,  drought,  flood,  stocms, 
strikes,  fire,  or  any  extraordinary  occurrence  beyond  the  control  of  the 
shippers,"  and  the  charterers  contended  in  that  case  that  they  were 
prevented  from  obtaining  a  supply  of  timber,  under  contracts  similar 
to  this  involved  here,  by  the  same  drought.  But  this  court  decided, 
in  a  carefully  prepared  opinion  delivered  by  Judge  Locke,  reviewing 
the  case  on  principle  and  on  authority,  that  the  exclusion  claimed  could 
not  apply  to  time  lost  by  the  charterers  in  failing  to  procure  and  have 
ready  at  the  usual  place  of  storage  a  cargo  of  timber  on  account  of  a 
drought  which  was  prevailing  before  the  charter  of  the  ship,  and  which 
affected  the  rivers  flowing  through  the  country  from  which  cargoes 
are  ordinarily  procured,  but  did  not  affect  in  any  way  the  delivery  of 
cargoes  from  the  place  of  storage  to  the  ship.  After  reargunient  and 
re-examination,  we  adhere  to  the  principles  declared  in  the  case  of 
TTie  India.  It  follows  that  the  libelants  in  this  case  are  entitled  to  re- 
cover demurrage  at  the  rate  stipulated  in  the  charter  for  42  days.  It 
is  therefore  ordered  that  the  decree  of  the  district  court  appealed  from 
be  and  the  same  is  hereby  reversed;  that  this  cause  be  remanded  to 
the  said  district  court,  with  instructions  to  enter  a  decree  in  favor  of 
libelants  for  the  sum  of  $4,087.44,  and  costs,  together  with  the  costs 
of  this  appeal. 
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Skantze  et  al.  v.  Ketser. 

(PtreuU  Cwrl  of  Appeals,  Fifth  Circuit    June  20, 1892.1 
No.  37. 

Appeal  from  the  United  States  District  Court  for  the  Southern  Division  of 
the  Southern  District  of  Mississippi. 

In  Admiralty.  libel  by  Carl  Alfred  Slcautze  and  others,  owners  of  the  Nor- 
wegian bark  Arab  Steed,  against  W.  S.  Eeyser,  for  demurrage.  libel  dla* 
missed.    Libelants  appeal.    Uoversed. 

/.  D.  Rouse  and  Win.  Grant,  for  appellants. 

E.  H.  McCaleb  and  John  C.  Aeery,  for  appellee. 

Before  Pakdee  and  MoCorbhck,  Circuit  Judges,  nnd  Locks,  District 
Judge. 

Pardee,  Circuit  Judge.  On  the  25tli  day  of  October,  1889,  the  Xoi  wpgiaii 
baric  Arab  Steed,  then  lying  at  Buenos  Ayres,  was  chartered  by  W.  S.  Keyser, 
of  PensHcola,  to  take  a  i-argo  of  sawn  pitch  pine  timber  or  boards  or  plank  to 
any  port  in  the  United  Kingdom  of  Great  Britain.  The  charter  contained 
the  usual  general  clauses,  and,  in  addition,  the  following  special  stipulations, 
which  are  the  subject  of  dispute  in  this  case:  "SeTcnteen  working  days  are 
to  be  allowed  the  said  merchants  in  which  to  deliver  the  cargo  at  port  of  load- 
ing, which  is  understood  to  mean  'actual  delivery  of  cargo  alongside,'  and 
not  to  complete  loading.  In  the  computation  of  the  days  allowed  for  deliver- 
ing  the  cargo  shall  be  excluded  any  time  lost  by  reason  of  drought,  floods, 
storms,  or  any  extraordinary  occurrence  beyond  the  control  of  the  charterers. 
Demurrage  to  be  paid  for  each  working  day  beyond  the  days  allowed  for  load- 
ing at  £9  per  day,  and  the  charterers  may  keep  tlie  ship  on  demurrage  ten 
days."  The  libel  avers  that  the  vessel  arrived  at  Ship  island  January  6, 18U0, 
and  was  ready  to  receive  cargo  on  the  10th,  and  that  the  lay  days  expired 
February  Ist,  which  is  admitted  by  the  answer.  It  is  also  averred  in  the  Uhel 
and  admitted  by  the  answer  that  delivery  of  cargo  did  not  commence  until 
March  8,  1890,  and  was  not  completed  until  the  27th.  As  excuse  for  lli  < 
delay,  defendant  alleges  "that  it  is  expressly  stipulated  and  agreed  in  the 
charter  that  in  the  computation  of  the  days  allowed  for  delivering  cargo  shall 
be  excluded  anytime  lost  by  reason  of  drougiit,  storms,  floods,  or  any  extraor- 
dinary occurrence  beyond  the  control  of  the  charterers.  And  respondent 
alleges  that,  at  the  time  said  vessel  reported  for  cargo  under  the  terms  of  said 
charter  party,  there  was  an  unusual  drought,  general  and  extensive,  prevail- 
ing  throughout  tlie  whole  section  of  the  country  from  which  timber  is  ob- 
tained for  the  loading  of  ships  at  Ship  island.  Moss  point,  and  other  points 
in  that  vicinity,  which  drought  continued  a  long  while,  and  prevented  this 
respondent  from  obtaining  cargo  for  the  loading  of  said  vessel,  notwithstand- 
ing he  bad  made  arrangements  for  procuring  cargo  for  her,  and  would  have 
procured  same  for  her  in  ample  time  to  have  delivered  it  to  her  within  the 
period  of  seventeen  working  days,  but  for  said  drought.  And  this  defendant 
further  alleges  that,  on  various  days  during  the  time  the  said  vessel  remained 
at  Ship  island  in  readiness  for  cargo,  storms  prevailed,  which  rendered  it  im- 
possible for  timtter  to  l>e  delivered  to  her  except  at  great  risk  and  hazard. 
And  *  *  *  that,  excluding  the  time  lost  by  reason  of  said  drought  and 
storms,  he  delivered  the  cargo  to  said  vessel  within  the  period  required  by 
the  terms  of  said  cliarter. " 

It  will  be  seen  that  tlie  case  is  very  similar  to  that  of  Sorensen  v.  Keyser, 
52  Fed.  Rep.  163,  (just  decided.)    The  ditferences  are  that  a  lesser  number  of 
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working  dajs  were  allowed  within  which  to  load  the  vessel,  a  lesser  rate  of 
demurrage,  and  that  the  cargo  to  be  furnished  was  sawn  pitcli  pine  timber, 
in  which  last  respect  the  case  is  still  stronger  than  that  of  SoreMen  v.  Keyser. 
as  it  is  clear  that  the  charterers  had  not  only  to  procure  tlie  tiinl>er.  and  have 
the  same  floated  to  the  place  for  storage,  but  the  timber  was  additionally  to 
be  passed  througli  the  mills  prior  to  shipment.  From  the  demurrage  days 
claimed,  and  ordinarily  expiring  on  February  1st,  we  deduct  January  10th, 
11th,  13th,  and  14th  as  stormy  days,  leaving  86  days  for  which  demurrage  is 
due,  at  £9  per  day. 

For  the  reasons  given  in  Sorensen  v.  Keyser,  it  is  ordered  that  the  decree 
of  the  district  court  appealed  from  lie  and  tlie  same  is  hereby  reveraed ;  that 
this  cause  be  remanded  to  the  district  court,  with  instructions  to  enter  a  de- 
cree in  favor  of  libelants  for  the  sum  oi  91,576.58,  and  costs,  together  with 
the  costs  of  this  appeaL 


Wold  et  al.  e.  Ebyseb. 

(Ctrcwit  Court  of  Appeals,  Fifth  Circuit.    June  20, 1S63.) 

No.  88. 

Appeal  from  the  United  States  District  Court  for  the  Southern  Division  of 
the  t:>outliern  District  of  Mississippi. 

In  Admiralty,  l^ibel  by  Hermann  Wold  and  otiiers,  owners  of  the  baric 
Foldin,  against  W.  S.  Keyser,  for  demurrage.  Libel  dismissed.  Libelants 
appeal.     Ueversed. 

J.  D.  Rouxe  and  Wm.  Grant,  for  appellants. 

B.  H.  McCaleh  and  /.  C  Awry,  for  appellee. 

Before  Fabdeb  and  McCobmick,  Circuit  Judges,  and  Locke,  District 
Judge. 

Pardee,  Circuit  Judge.  On  the  14th  uf  Noveml)er,  1889,  the  Norwegian 
bark  Foldin,  then  lying  at  Stettin,  was  chartered  to  W.  S.  Keyser  to  take  a 
cargo  of  hewn  or  sawn  pit«h  pine  timber  from  Ship  island  to  the  port  of  Liv- 
erpool. The  charter  contained  the  usual  general  clauses,  together  with  the 
following  special  clause,  which  is  the  subject  of  dispute  in  this  case,  viz.: 
"Twenty-two  running  days,  Sundays  and  holidays  excepted,  are  to  be  allowed 
•  ♦  •  in  which  to  load  the  ship  at  port  of  loading.  *  *  *  In  the 
computation  of  the  days  allowed  for  delivering  the  cargo  shall  be  excluded 
any  time  lost  by  reason  of  floods,  droughts,  storms,  or  any  extraordinary  occur- 
rence beyond  the  control  of  the  charterers.  D>>murrage  to  be  paid  for  each 
working  day  beyond  the  days  allowed  for  loading  at  £12  per  day,  and  the 
chatterers  may  keep  the  ship  on  demurrage  ten  days."  The  libel  alleges,  and 
the  answer  admits,  that  the  vessel  arrived  and  was  ready  to  receive  cargo  on 
the  2l8t  day  of  January,  1890,  and  that  the  lay  days  in  due  course  expired 
February  15,  1890,  at  which  date  no  cargo  had  been  furnished.  Delivery  of 
cai'go  did  not  begin  until  February  20tli,  and  the  loading  was  not  completed 
until  March  27,  1890.  As  an  excuse  for  this  delay  the  defendant  alleges  in 
bis  answer  "that,  at  the  time  the  said  bark  reported  for  cargo  under  the  terms 
of  said  charter,  there  was  an  unusual,  general,  and  extensive  drought  pre- 
vailing throughout  the  whole  section  of  country  from  which  timt>er  is  ob- 
tained for  the  loading  of  ships  at  Ship  island,  Moss  point,  and  other  points  in 
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the  vicinity,  which  drought  continued  for  a  long  time,  and  prevented  this 
respondent  ifrom  obtaining  cargo  for  the  loading  of  said  vessel,  notwithstand- 
ing he  had  made  arrangements  for  procuring  same  in  ample  time  to  have 
loaded  her  witliin  the  period  of  twenty-two  running  days,  but  for  said  drought 
and  storms." 

This  case  also  is  similar  to  that  of  Sorensen  v.  Keyner,  52  Fed.  Hep.  ll>3. 
(just  decided.)  The  differences  are  that  the  lay  days  for  loading  cargo  are 
described  as  "running  days,  Sundays  and  legal  holidays  excepted,"  instead  of 
working  days,  a  lesser  rate  of  demurrage,  and  that  the  cargo  to  be  furnished 
was  to  be  hewn  or  sawn  pitch  pine  timber.  From  the  demurrage  days 
claimed,  and  ordinarily  expiring  on  February  1st,  we  deduct  February  Uth, 
as  a  stormy  day,  leaving  35  days  for  which  demurrage  is  due  at  £12  per  day. 

For  the  reason  given  in  Sorensen  v.  Keyset,  it  is  ordered  that  the  decree  of 
the  district  court  appealed  from  be  and  the  same  is  hereby  reversed;  and  that 
this  cause  be  remanded  to  the  district  court,  with  instructions  to  enter  a  de- 
cree In  favor  of  libelants  in  the  sum  of  $2,043.72,  and  costs,  together  with 
the  costs  of  this  appeal. 


Mark  a  al.  v.  Home  Ins.  Co.  of  New  York.  Same  v.  Orient  Ins. 
Co.  of  Hartford,  Conn.  Same  r.  British-America  Ins.  Co.  of 
Toronto,  Canada. 

(.VUtrict  Court,  S.  D.  New  York.    July  38, 1893.) 

KiBma  iNSURANOB—yfBB— Rider— CoNSTBCCTios— Exception  o»  Particulab  Trip. 
An  Insurance  policy  Insured  a  vessel  against  fire  on  "all  inland  waters  as  far 
south  as  Norfolk,  Va."  Afterwards  «  rider  was  attached  to  the  policy,  giving  per- 
mission to  the  tug  to  go  as  far  south  as  Charleston,  "but  not  to  cover  on  trips 
either  way  between  Norfolk  and  Charleston."  On  her  way  from  Norfolk  to 
Charleston,  and  while  north  of  Norfolk,  the  tug  caught'fire  and  was  burned.  Held 
that,  being  at  the  time  on  a  trip  between  Norfolk  and  Charleston,  the  wording  of 
the  rider  prevented  any  recovery  on  the  policy,  even  If  the  loss  occurred  on 
"Inland  waters." 

In  Admiraliy.    Libel  on  policies  of  marine  insurance.    Libel  dis- 
missed. 

Benedict  &  Benedid,  for  libelant. 
Carpenter  &  Mottter,  for  respondents. 

Brown,  District  Judge.  .In  or  about  .January,  1890,  the  respondents 
issued  policies  of  marine  insurance  by  which  they  insured  the  libelant 
for  one  year  against  loss  by  fire,  etc.,  on  the  tug  D.  L.  Flant^n,  in 
the  "bays  and  harbor  of  New  York,  East  and  North  or  Hudson  rivers, 
waters  of  New  Jersey,  Long  Island  sound  and  shores,  and  as  far  as  New 
Bedford,  and  all  inland  waters  as  far  south  as  Norfolk,  Virginia,  and  all 
waters  adjacent,  connecting,  or  tributary  to  any  of  the  above  waters." 
The  description  of  the  waters  and  places  privileged  to  be  used  was  in 
print,  except  the  above  clause  in  italics,  which  was  in  writing. 
On  June  12,  1890,  a  rider  was  attaclied  to  the  policy  as  follows: 
"Permission  is  hereby  given  the  tug  D.  L.  Flanagan  to  use  port  and  harbor 
of  Charleston,  and  to  go  as  far  as  the  jetties  at  Charleston,  but  not  to  cover 
on  trips  either  way  between  Norfolk  and  Charleston." 
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On  June  16,  1890,  at  1:15  a.  m.,  the  steam  tug  left  Norfolk,  Va.,  on 
a  trip  to  Charleston.  At  about  3:30  a.  m.  fire  was  discovered  by  the 
second  engineer  in  the  boiler  room,  and  in  a  few  moments  the  fire  burst 
up  through  the  hull,  to  the  serious  damage  of  the  tug. 

There  is  a  serious  conflict  in  the  evidence  as  to  the  position  of  the 
tug,  whether  she  was  inside  or  outside  of  Cape  Henry,  at  the  time  when 
the  fire  was  discovered.  I  do  not,  however,  find  it  necessary  to  deter- 
mine this  point,  for  the  reason  that  there  is  no  doubt  that  when  the  fire 
broke  out  the  tug  was  not  at  Norfolk,  nor  within  the  port  of  Norfolk, 
but  was  upon  a  trip  between  Norfolk  and  Charleston;  and  T  am  of  the 
opinion  that  the  language  of  the  rider  is  so  explicit  and  unambiguous, 
that  it  cannot  properly  be  narrowed  by  legal  construction  so  as  to  make 
the  policy  cover  any  part  of  the  trip  to  Charleston,  even  while  within 
the  inland  waters  of  Chesapeake  bay. 

It  is  urged  that  the  rider  was  intended  as  an  additional  privilege,  and 
not  to  narrow  the  extent  of  the  previous  insurance  which  would  at  least 
cover  the  inland  waters  of  Chesapeake  bay,  and  the  "waters  adjacent 
thereto."  This  argument  at  first  impressed  me  with  considerable  force. 
It  seems  to  me  wrong,  however,  to  yield  to  it.  '  The  rider  does,  in  some 
respects,  undoubtedly,  extend  the  scope  of  the  insurance,  by  giving  the 
privilege  of  the  use  of  the  port  and  harbor  of  Charleston,  and  the  waters 
as  far  as  the  jetties.  But  in  granting  Ihis  additional  privilege,  which  ap- 
pears to  have  been  without  any  additional  consideration,  it  was  surely 
competent  to  the  insurers  to  annex  to  it  such  a  condition,  or  exception, 
as  they  saw  fit.  And  when  they  explicitly  say,  "not  to  cover  on  trips 
either  way  between  Norfolk  and  Charleston,"  it  seems  to  me  that  the 
court  has  no  right  to  hold  that  the  exclusion  means  anything  less  than 
what  the  words  themselves  import,  namely,  the  whole  trip  from  port  to 
port. 

If  it  were  necessary,  or  proper  even,  to  inquire  what  reason  there 
might  be  for  such  an  exception,  it  is  quite  plain  that  the  conditions  in- 
volved in  the  preparation  the  equipment  of  the  tug  for  the  prosecu- 
tion of  a  trip  between  Norfolk  and  Charleston,  would  necessarily  be  quite 
difiTerent  from  her  equipment  and  preparation  for  river,  or  harbor  or  in- 
land business.  The  liability  of  the  tug  to  accidents  within  the  policy 
while  prosecuting  such  a  trip  might  be  greater,  not  merely  when  on  the 
high  seas,  but  at  all  stages  of  the  voyage.  Without  regard,  however,  to 
the  increased  risks,  it  is  sufficient  to  say  that  the  express  exception  of 
the  rider  is  so  clear  and  unambiguous  as  not  to  admit,  as  it  seems  to 
me,  of  any  restriction  under  the  rules  of  legal  construction.  On  this 
ground  the  libels  must  be  dismissed)  with  costs. 
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The  Viola. 

,  Murray  v.  United  States. 
(Cirvuft  Court,  B.  D.  Pennsylvania.    July  1, 1893 

1,  Balvaoe— What  CoNSTirrTES— Towaoe. 

Towing  into  port  a  lightship  which  had  broken  adrrft  during  a  severe  storm,  and 
been  carried  out  to  sea.  is  not  a  salvage  service,  when  the  lightship  was  not  in 
peril  when  she  was  taken  into  tow,  and  could,  with  a  little  delay,  have  reached  a 
place  ot  safety  without  assistance. 

3.  TowAOE  Services — Compensation. 

In  determining  the  compensation  for  a  towage  service,  the  value  of  the  towiog 
vessel  and  ci*go,  the  risk  incurred,  the  fact  that  the  vessel  was  not  intended  or 
adapted  for  towage  service,  the  chance  of  endangering  the  towing  vessel's  insur- 
ance, tho  time  spent  in  and  the  danger  incurred  by  lying  by  the  vessel  towed  be- 
fore the  towing  could  commence,  and  the  time  spent  in  deviating  from  her  course, 
may  be  considered,  although  the  service  rendered  does  not  amount  to  a  salvage 
service. 

Suit  under  Act  March  3,  1887,  (24  St.  at  I.«rge,  p.  505,)  by  Lawrence 
Murray,  master  of  the  British  steamship  Viola,  to  recover  for  services 
rendered  in  toning  the  United  States  lightship  No.  45  into  port.  Decree 
for  libelant. 

John  F.  Leim,  {Curtis  TSUon,  of  counsel,)  for  libelant,  cited,  as  to  what 
constituted  a  salvage  service:  The  Saragassa,  1  Ben.  551;  The  Charles 
Addphe,  Swab.  155;  The  Reward,  1  \V.  Rob.  177;  TU  Charlotte,  3  W. 
Rob.  71. 

Robert  Ralston,  Asst.  U.  S.  Atty.,  and  EUeiy  P.  Ingham,  U.  S.  Atty. 

The  service  rendered  was  not  salvage,  but  towage,  which  has  been  de- 
scrit)ed  to  be  "tlie  employment  of  one  vessel  to  expedite  the  voyage  of  an- 
other, where  nothing  more  is  required  tlian  the  accelerating  her  progress. " 
Dr.  LusHiNGTON,  in  The  Princesa  Alice,  3  W.  Rob.  138,  at  page  140;  Carver, 
Carriage  by  Sea,  §  340,  p.  343. 

Butler,  District  Judge.  On  the  night  of  April  8th,  during  a  very 
severe  storm,  the  government  lightship  No.  45,  worth  about  $50,000, 
(anchored  oft'  the  coast  of  Delaware,)  broke  adrift,  and  was  carried  out  to 
sea.  She  was  well  equipped  for  keeping  afloat,  and  sufficiently  pro- 
visioned for  a  three  months'  voyage.  Her  crew  consisted  of  a  mate  and 
five  men, — the  master  being  on  shore.  While  the  storm  lasted  she  was 
kept  before  the  wind,  and  until  it  passed  she  could  not  get  back,  with- 
out aid.  She  raised  a  signal  indicating  her  desire  for  towage,  and,  after 
passing  two  vessels  unable  to  render  this  service,  she  met  and  came  into 
communication  with  the  steamship  Viola,  a  large  vessel  loaded  with 
sugar  and  bound  for  New  York.  This  vessel,  deeming  it  unsafe  to  at- 
tempt the  service  until  the  storm  should  abate  or  moderate,  remained  by 
until  the  next  day  when  she  took  the  lightship  in  tow,  under  the  cir- 
cumstances described  by  the  witnesses,  and  brought  her  to  Cape  Henry, 
a  distance  of  about  125  miles.     la  doing  this  the  Viola  was  compelled 

'Reported  by  Mark  Wilks  Collet,  Esq..,  of  the  Philadelphia  bar. 
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to  deviate  slightly  from  her  proper  course  to  New  York;  and  her  crew  in 
passing  back  and  forth  between  the  vessels,  incurred  the  risk  usual  to 
such  services  performed  in  a  rough  sea.  When  taken  in  tow  the  light- 
ship had  not  sustained  any  injury,  nor  had  her  crew  as  the  several  mem- 
bers of  it  say,  seen  any  cause  for  alarm.  They  had  declined  to  be  taken 
off  by  the  passing  vessels  referred  to.  The  signal  for  towage  was  raised, 
as  they  testify,  because  it  was  considered  important  to  get  the  ship  back 
to  her  station  without  delay  which  could  only  be  done  with  the  aid  of 
such  help. 

The  view  I  entertain  of  the  case  renders  a  more  minute  statement  of 
facts  unnecessary.  The  libelant's  claim  is  for  salvage  services.  To  sus- 
tain it  I  must  find  that  the  lightship  was  in  peril  when  the  Viola  came 
to  her  aid.  This  the  evidence  does  not  permit.  She  was  drifting  be- 
fore the  wind  in  a  severe  storm,  but  was  riding  safely,  had  suffered  no 
injury  or  loss,  was  thoroughly  provisioned,  with  every  thing  in  good  con- 
dition. She  had  safely  passed  through  the  violence  of  the  tempest,  and 
in  a  little  while,  with  the  improved  weather  which  followed,  could  have 
returned  to  the  station,  or  have  gone  into  port  elsewhere,  without  assist- 
ance. The  libelant's  witnesses  admit  that  the  situation  involved  no  peril 
if  her  crew  was  competent  for  its  duty.  They  infer  however  that  it  was 
not — that  it  was  deficient  in  knowledge  and  experience — from  what  they 
saw  of  the  vessel's  movements.  This  inference  is  sought  to  be  supported 
by  the  cross-examination  of  the  crew  on  the  general  subject  of  naviga- 
tion. Some  answers  of  Kambaren,  a  Norwegian,  whom  the  respondent 
put  forward  as  possessing  accurate  knowledge  on  the  subject,  would  cer- 
tainly show  extraordinary  ignorance  if  he  made  them  understandlngly. 
They  are  so  extraordinary,  however,  as  to  justify  belief  that  he  did  not 
understand  the  questions.  It  is  incredible  that  a  man  who  answered 
other  questions  on  the  subject  so  intelligently,  and  who  seems  to  have 
had  considerable  experience  in  navigating  vessels,  should  have  know- 
ingly made  such  answers.  He  understands  our  language  very  imper- 
fectly and  it  may  well  be  inferred  that  he  misunderstood  the  questions. 
It  is  clear  that  the  management  of  the  vessel  carried  her  safely  through 
the  violence  of  thp  storm;  and  although  she  was  not  kept  from  drifting 
as  the  witnesses  describe,  it  is  at  least  open  to  question  whether  another 
crew  could  have  done  better  under  the  circumstances.  In  my  judgment, 
it  is  not  shown  that  the  men  were  incompetent  for  the  service,  and  that 
the  vessel  was  consequently  in  danger.  I  believe  as  before  stated,  that 
with  the  improved  weather  which  followed  they  could  have  safely  brought 
her  back,  or  have  taken  her  in  port  elsewhere.  She  signaled  for  assist- 
ance, as  the  mate  says,  not  because  she  was  in  distress  but  because  she 
was  needed  at  her  station  earlier  than  she  could  get  there  without  it. 
There  was  no  alarm  on  board,  as  is  shown  not  only  by  what  the  mem- 
bers of  the  crew  say,  but  also  by  the  fact  that  they  refused  to  be  taken 
off  by  passing  vessels.  I  regard  the  testimony  of  Commander  Reed,  a 
navigator,  of  large  experience,  respecting  the  ship's  situation,  her  man- 
agement by  the  crew,  and  her  probable  danger,  as  entitled  to  consider- 
able weight. 
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Notwithstanding,  however,  the  services  were  not  such  as  command 
salvage  compensation,  they  were  highly  meritorious,  and  sliould  be  com- 
pensated accordingly.  The  Viola  was  a  large  and  valuable  vessel  and 
was  carrying  a  valuable  cargo.  She  was  not  designed  for  towing,  nor 
adapted  to  the  service.  In  lying  by  the  lightship  and  going  out  of  her 
course  to  do  so  in  the  storm,  and  afterwards  taking  her  in  tow  under  the 
circumstances,  she  incurred  serious  responsibility — some  risk  to  herself, 
her  cargo  and  crew,  as  well  as  the  possibility  of  endangering  her  insur- 
ance. These  things  should  all  be  considered  in  determining  the  amount 
due  for  her  services.  She  behaved  well  and  generously  and  should  be 
liberally  compensated.  The  services  were  extraordinary,  and  there  is 
no  rule  by  which  their  value  can  be  measured  with  exactness.  While 
they  are  not  salvage  services  they  partake  somewhat  of  the  nature  of  such 
services.  They  were  voluntarily  and  ungrudgingly  rendered,  under  cir- 
cumstances that  made  them  very  valuable  to  the  government  and  should 
be  ungrudgingly  paid  for.  In  view  of  all  the  considerations  involved,  I 
think  the  libelant  should  have  $2,500;  and  this  sum  is  accordin^y 
awarded.     A  decree  may  be  entered  for  this  amount  with  costs. 


The  Chalmette. 

Laverty  et  al.  v.  The  Chalmettb. 

(DUtriet  Cowrty  S.  D.  New  York.    June  98, 1899.'> 

1.  Collision — Vessels  at  Whartes— Impixoino  Boat  Takes  Risk  or  Constkcotion. 

A  boat  which  is  allowed  to  swing  against  a  steamer  at  rest  talces  all  the  risks  of 
the  steamer's  construction,  and  of  any  damage  to  herself  caused  by  such  contact. 

2.  Same— Propeller  Blade— Alleged  In'jdht  from— Weight  or  Evidbncs. 

Where  a  lighter  swung  under  the  stem  of  a  steamship  laying  at  a  wharf,  and  re- 
ceived injuries  from  which  she  sank,  and  the  weight  of  evidenoe  indicated  that  the 
injuries  were  not  caufied  by  a  blow  from  the  steamer's  propeller,  but  probably  by 
the  surging  of  the  lighter  against  the  yoke  of  the  rudder,  it  was  held  that  the  lighter 
could  not  recover. 

In  Admiralty.  Libel  for  injury  caused  by  steamer's  propeller.  Dis- 
missed. 

Hyland  &  Zabriskie,  for  libelants. 

Giarles  H.  Tweed  and  R.  D.  Benedict,  for  claimants. 

Brown,  District  Judge.  The  libel  charges  that  between  3  and  4 
o'clock  in  the  afternoon  of  December  26,  1891,  while  the  libelant's 
lighter  Alfred  Collins  was  being  moved  stern  first  towards  the  bulkhead 
from  alongside  the  steamer  Chalmette,  which  lay  on  the  southerly  side 
of  pier  25,  North  river,  the  steamer's  propeller  was  suddenly  set  in  mo- 
tion and  came  in  contact  with  the  starboard  quarter  of  the  lighter,  break- 
ing some  planks  and  causing  her  afterwards  to  sink.  The  libel  was  filed 
to  recover  the  damages. 
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The  evidence  shows  an  oval-shaped  wound  a  little  beneath  the  water 
line  from  four  to  seven  feet  distant  from  the  stem  post  of  the  lighter,  ex- 
tending across  the  third,  fourth,  and  fifth  plank  streaks  from  the  top. 
The  planks  were  from  six  to  seven  and  a  half  inches  wide,  one  or  two 
of  which  were  cracked  and  broken.  The  marks  of  the  wound  consisted 
of  two  somewhat  sharp  and  narrow  surface  cuts,  and  beyond  them  three 
very  rough  and  ragged  abrasions,  or  scourings  beneath  the  grain,  vary- 
ing from  five  to  six  inches  broad,  and  running  somewhat  diagonally 
across  the  plank  streaks. 

The  lighter  had  come  alongside  the  Chalmette  with  a  cargo  of  iron, 
which  she  had  expected  to  deliver  to  the  steamer;  but  as  it  could  not 
be  taken  aboard,  the  lighter,  after  several  hours,  was  ordered  away.  The 
steamer  sailed  at  quarter  before  5,  and  from  1  o'clock  till  4  she  had  been, 
as  usual,  working  her  propeller  occasionally,  sometimes  forwards,  some- 
times backwards.  The  master  of  the  lighter  testifies  that  before  proceed- 
ing to  haul  his  lighter  astern  for  the  purpose  of  mooring  her  near  the 
bulkhead  behind  the  steamer,  he  looked  to  see  whether  the  propeller 
was  in  motion,  and  that  it  was  not  in  motion  when  he  began  to  haul  the 
lighter  astern;  but  that  it  started  up  as  the  lighter  came  under  the 
quarter  of  the  steamer,  the  wind  and  tide  setting  the  lighter  that  way  to- 
wards the  bulkhead. 

It  is  not  denied  that  when  the  lighter  got  under  the  steamer's  quarter, 
the  propeller  was  in  motion.  The  witnesses  for  the  steamer  testify  that 
the  propeller  was  in  motion  when  the  lighter  started;  that  a  suitable  and 
proper  watch  was  kept  astern,  and  that  as  soon  as  the  lighter  was  seen 
to  be  coming  under  her  quarter,  the  engine  was  stopped;  and  that  the 
lighter  hung  for  a  considerable  time  across  the  stem  of  the  steamer;  and 
it  is  contended  that  the  wounds  shown,  and  the  damage  done,  were  not 
caused,  and  could  not  have  been  caused,  by  contact  with  the  propeller, 
but  only  by  contact  with  the  iron  yoke  of  the  rudder,  a  projection  about 
20  inches  in  length  by  5  or  6  inches  across  on  the  top,  used  for  fasten- 
ing chains  to  the  rudder  in  case  of  accident  to  the  steam  gear  for  steer- 
ing. The  libelants  contend  that  the  damage  was  done  by  the  propeller 
alone. 

There  is  considerable  conflict  in  the  evidence;  and  as  the  damage  was 
done  beneath  the  water  line,  and  no  one  saw  just  what  did  it,  the  ques- 
tion whether  it  was  done  by  the  propeller,  or  by  the  yoke  of  the  rudder, 
must  be  determined  by  inference  from  the  circumstantial  evidence  and 
the  probabilities  of  the  case,  since  direct  observation  was  not  possible. 

Upon  the. best  consideration  I  have  been  able  to  give  the  case,  my 
judgment  is  that  the  wounds  were  not  probably  caused  by  the  propeller 
blades;  but  by  the  yoke  of  the  rudder,  which  at  the  time  was  held  firmly 
fast.  The  two  sharp  and  thin  surface  cuts  just  beyond  the  three  broad 
and  ragged  abrasions  above  referred  to,  could  not  have  been  caused  by 
the  blades  of  the  propeller,  since  the  shape  and  the  direction  of  the  ro- 
tations of  the  blade  edges  were  not  such  as  could  produce  straight  thin 
cuts  like  those  shown,  and  in  the  direction  shown,  in  the  plank  produced 
Upon  the  trial.     They  might  have  been  produced  by  the  surging  of  the 
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H71,  against  the  corners  of  the  yoke,  through  the  waves 

the  yoke  is  of  a  breadth  correspondin:;  with  tiie  three 

,^     <      The  extreme  roughness  of  these  abrasions  also,  and 

.  ,.  •;  >ri»my  ends  of  the  grain  of  the  wood  still  left  at  the 

>^-  :   ^v  abrasions,  could  not  have  been  made,  itseems  tome, 

v'   X-.    .;  -I.:  id  motion,  like  the  blades  of  a  propeller;  but  only  by 

, .,  r..    v'y  slow  motion  such  as  the  surging  of  bonis,  and  the  mb- 

v,rt  i.>;  #«oh  a  projection  would  produce.     In  other  cases  before  me 

.   .»   ..  ^i*  jnnhjced  by  i)ropellers,  the  appearance  of  the  wound  has 

•wu  »   oly  ditVerent,  (see  The  El  Dorado,  27  Fed.  Rep.  762,  and  The 

.,  .1  r  >^t>.  Mar.  Reg.,  April  14,  1886,  there  cited;  affirmed  on  ap- 

•-vul     atfvl  the  testimony  of  Mr.  Reed  is  very  strong  to  the  etl'ect  that 

x*vuuasi  like  these  could  not  have  been  produced  by  a  propeller;  and  that 

'.iir^  wHjitruction  of  the  steamer  and  of  the  stem  of  the  lighter,  as  illus- 

ln»l«^^  by  models,  were  such  that  they  could  not  possibly  have  come  in 

v-v>nt«ct  at  a  point  from  4  to  7  feet  only  from  the  lighter's  stem,  and  not 

uvarer  than  13  feet;  and  that  a  greater  distance  would  be  necessary  in 

orvier  to  produce  abrasions  upon  several  planks  of  the  lighter  such  as 

this  wound  exhibited. 

The  libelants  have  not  been  able  to  meet  these  considerations  by  any 
direct  evidence;  from  the  nature  of  the  case  they  could  not.  It  is  to  be 
regretted  that  the  determination  of  the  cause  of  the  wound  could  not  be 
made  upon  more  direct  and  decisive  evidence  than  the  inferences  above 
jnentioned.  But  the  burden  of  proof  being  upon  the  libelant  to  show 
negligence  or  fault  in  the  defendant  in  order  to  recover,  this  must  be 
established  by  a  reasonable  preponderance  of  evidence.  In  the  present 
case,  this  does  no.t  seen»  to  me  to  be  established,  but  the  contrary. 

As  respects  the  yoke  on  the  rudder,  the  lighter  took  all  the  risks  of 
the  steamer's  construction  in  allowing  her  to  swing  in  under  the  steamer's 
stem,  instead  of  keeping  her  off  by  additional  lines;  and  the  risk  of  any 
contacts  with  her  which  were  thereby  caused.  The  Bi-itish  Empire,  24 
Fed.  Rep.  493;  The  WiUie  and  The  Ludgate  HiU,  29  Fed.  Rep.  163. 

The  libel  is  dismissed;  but,  under  the  circumstances  of  doobt,  with- 
out costs. 


Digitized  by 


Google 


OLOUD   V.  CITY    OF   80MA8.  177 

Cloud  r.  City  of  Sumas. 

(Circutt  Court,  D.  WaahingUm,  N.  D.    September  7,  1893.) 

FsDEBAL  CocBTs—JuRiSDicTioK— Action  BT  AsaiQXEE. 

The  statutoTy  rule  that  an  assignee  of  a  chose  in  action  cannot  sue  thereon  In  the 
federal  courts,  unless  a  suit  would  have  been  cognizable  therein  U  no  assignment 
had  been  made,  applies  to  an  assignee,  by  indorsement,  of  a  city  warrant. 

At  Law.  Action  by  J.  A.  Cloud  against  the  city  of  Samas  on  city 
warrants,  of  which  plaintiff  was  assignee.  Defendant  demurred,  on  the 
ground  that  the  United  States  court  has  no  jurisdiction.     Sustained. 

Smith  &  lAtteU,  for  plaintiff. 

Chambers  dt  Lambert,  for  defendant. 

Hanford,  District  Judge.  The  complaint  in  this  case  alleges  that 
the  town  of  Sumae,  a  municipal  corporation  of  this  state,  made  and  is- 
sued certain  warrants  payable  to  the  order  of  a  firm  doing  business  in 
said  town  under  the  name  of  the  "First  Bank  of  JSunias;"  that  the  said 
firm  thereafter  "duly  sold,  indorsed,  and  transferred  said  warrants  to 
plaintiff,"  who  is  a  citizen  of  the  stale  of  New  York.  There  is  no  allega- 
tion as  to  the  citizenship  of  the  persons  composing  said  firm;  presum- 
ably, therefore,  they  are  citizens  of  the  state  in  which  the  firm  was 
located.  The  first  section  of  the  statute  defining  the  jurisdiction  of 
United  States  circuit  courts  is  in  two  parts.  The  first,  in  a  long  in- 
volved sentence,  prescribes  what  is  essential  in  a  case  to  bring  it  within 
the  jurisdiction  of  a  circuit  court  of  the  United  States;  and  the  second 
part  of  the  section  is  another  long  involved  sentence,  which  specifies  a 
variety  of  different  circumstances  which  may  create  exceptions,  and  pre- 
vent jurisdiction  from  attaching.  In  this  case  there  is  a  controversy  be- 
tween citizens  of  different  states,  and  the  amount  involved  exceeds  the 
sum  of  $2,000;  therefore  it  belongs  to  one  of  the  classes  of  cases  de- 
scribed in  the  first  part  of  said  section,  and  is  within  the  jurisdiction  of 
this  court,  unless  it  also  belongs  to  one  of  the  classes  of  excepted  cases 
tlescribed  in  the  second  part  of  said  section.  The  defendant  has  filed  a 
demurrer  denying  the  jurisdiction  of  the  court,  and  claims  that  the  case 
falls  within  the  exceptions,  because  it  is  brought  by  an  assignee  upon  a 
chose  in  action,  and  an  action  in  this  court  could  not  be  maintained  upon 
it,  if  there  had  been  no  assignment.  The  plaintiff  insists  that  the  fact 
of  tlie  warrant  sued  on  having  been  made  and  issued  by  a  corporation 
saves  the  case  from  falling  within  tlie  exception. 

It  is  my  opinion  that,  as  the  warrants  are  not  made  payable  to  bearer, 
and  as  the  plaintiff  alleges  a  transfer  of  the  property  in  the  same  to  him 
by  written  indorsement  thereon,  and  not  by  mere  delivery,  only  that 
portion  of  the  clause  which  is  applicable  to  suits  by  an  assignee,  upon 
a  chose  in  action,  not  payable  to  bearer,  need  be  considered.  For  the 
purposes  of  this  case,  the  clause  in  question  should  be  r^ad  thus: 

"Nor  shall  any  circuit  or  district  court  have  cognizance  of  any  suit  except 
upon  foreign  bills  of  exchange,  to  recover  the  contents  of  any  promissory 
v.62F.no.2— 12 


Digitized  by 


Google 


178  FEDERAL  REPORTER,  voL  52. 

note  or  other  chose  in  action  in  favor  of  any  assignee,  *  *  *  unless  such 
suit  might  have  been  prosecuted  in  such  court  to  recover  the  said  contents, 
if  no  assignment    ♦    •    *    had  been  made." 

By  omitting  all  portions  of  the  statute  not  applicable,  we  find  the 
questions  concerning  instruments  payable  to  bearer,  actions  by  subse^ 
quent  holders,  and  instniments  made  by  corporations  to  be  eliminated. 
This  reading  of  the  statute  gives  a  rule  which  is  clear  and  unambiguous; 
it  fits  the  case  under  consideration,  and  excludes  it  from  the  jurisdiction 
of  the  United  States  circuit  courts. 

The  demurrer  is  sustained,  and  the  action  will  be  dismissed,  without 
prejudice  to  a  new  action  in  any  other  court. 


Chicago,  St.  P.  &  K.  C.  Ry.  Co.  et  al.  v.  Kansas  City,  St.  J.  & 

C.  B.  R.  Co. 

iCircuU  Court,  W.  D.  Mistouri,  St.  Joseph  IHvision.    December,  1890.) 

• 

MUNIOIPAI/  COBPORATIOKS — OhDUJANCES — VSK  OF  RaILBOAD  TRACKg. 

A  city  ordioance  giving  a  railroad  a  right  of  way  on  condition  that  It  allow  other 
roads  the  use  of  its  traclis  within  the  city  limits,  does  not  bind  it  to  allow  another 
road  the  use  of  tracks,  laid  since  the  ordinance  went  into  effect,  beyond  the  right 
of  way  granted  thereby,  but  is  binding  in  respect  to  tracks  on  such  right  of  way. 

In  Equity.  Bill  by  the  Chicago,  St.  Paul  &  Kansas  City  Railway 
Company  to  compel  the  Kansas  City,  St.  Joseph  &  Council  Blufis  Rail- 
road Company  to  allow  the  plaintiff  the  use  of  the  defendant's  tracks 
within  the  limits  of  the  city  of  St.  Joseph.  A  preliminary  mandatory 
injunction  was  denied.  88  Fed.  Rep.  58.  The  case  is  now  on  final 
hearing.     Decree  for  plaintiff  as  to  a  part  of  its  claim. 

PraU,  Ferry  &  Hagoman,  for  plaintiff. 

J.  M.  Wodworih.  and  Strong  <fc  Monmnan,  for  defendant. 

Brewer,  Circuit  Judge.  This  case  was  before  us  last  spring  upon  an 
application  for  a  preliminary  mandatory  injunction.  That  application 
was  refused.  38  Fed.  Rep.  58.  The  case  is  now  presented  on  plead- 
ings and  proof  for  final  hearing.  We  intimated  in  the  opinion  then 
filed  that  the  limit  of  right  under  the  city  ordinance,  as  against  the  defend- 
ant, was  that  portion  of  the  track  through  the  city  limits  to  which  the 
right  of  way  had  been  given  by  ordinance.  After  the  very  careful,  elab- 
orate arguments  by  counsel  on  both  sides,  the  intimation  then  given  has 
strengthened  into  conviction.  As  noticed  then,  there  were  two  ordi- 
nances. The  first  provided  that,  upon  conditions  named,  other  railroad 
companies  should  have  the  right  "  to  run  their  cars,  locomotives,  and 
trains  over  and  upon  the  s.aid  St.  Joseph  &  Council  Bluffs  Railroad." 
And  the  second,  passed  four  days  thereafter,  added  these  four  words: 
"  Within  such  city  limits."  The  ordinance  gave  the  right  of  way  down 
to  George  alley.     This  right  was  given  in  relinquishment  of  a  subscrip- 
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tion,  and  accompaDied  by  an  obligation  to  pay  certain  damages  by  the 
city.  Now,  as  then  stated,  it  is  familiar  law  that  all  contracts  are  to  l>e 
interpreted  in  the  light  of  surrounditg  facts,  and  general  words  and  ex- 
pressions may  often  be  limited  thereby.  Aath  v.  Tmone,  5  WalL  689; 
Merriam  v.  U.  S.,  107  U.  S.  487,  2  Sup.  a.  Rep.  636.  The  St.  Joseph 
&  Conncil  Bluffs  Company  was  organized  with  a  view  of  building  a  road 
from  Council  Bluffs  to  St.  Joseph.  The  city,  by  the  first  ordinance, 
gave  it  the  right  to  enter  the  city,  and  come  as  far  as  George  alley,  with 
a  proviso  that  other  companies  might  use  its  road.  Obviously,  the  natural 
interpretation  of  that  was  the  whole  which  it  was  chartered  to  build. 
The  second  ordinance  was  unquestionably  a  limitation,  and  clearly  re- 
duced the  right  of  use  from  the  entire  line  to  that  part  within  the  city 
limits.  As  from  George  alley  northward  was  all  of  the  road  within  the 
city  limits  contemplated,  was  all  to  which  the  right  of  way  was  given, 
was  expressly  the  subject-matter  of  the  ordinance,  the  provision  for  use 
had  reference  to  that  portion.  It  would  be  strange  if  the  parties  con- 
tracting  for  a  limited  right  of  way  could  be  understood  as  having  in 
view  other  lines  of  road,  and  different  rights  of  way,  to  be  acquired  un- 
der subsequent  ordinances  or  subsequent  legislations,  or  from  consolida- 
tion with  companies  having  other  and  different  rights.  General  words 
and  expressions  in  contracts  and  statutes  are  almost  always  oonaidered 
as  limited  by  special  words  and  expressions,  and  that  which  is  obviously 
in  the  thought  of  parties  the  subject-matter  of  a  contract  is  not  to  be 
broadened  by  mere  general  expressions,  unless,  from  the  language  and 
surrounding  circumstances,  it  seems  imperative  that  it  be  so  broadened. 
As  I  suggested  in  the  former  opinion,  suppose,  instead  of  being  a 
mere  matter  of  city  ordinance,  the  legislature  had,  in  granting  this  charter 
to  build  the  road  from  St.  Joseph  to  Council  Bluffs,  burdened  it  with' the 
provision  that  other  roads  should  have  the  privilege  of  using  that  portion 
of  the  track  within  the  state  of  Missouri,  would  not  that  burden  be  limited 
to  the  track  which,  by  that  legislation,  it  was  authorized  tobuild?  And 
if  subsequently  the  company  received  power  to  build  from  St.  Joseph 
to  St.  Louis,  could  it  be  fairly  contended  that  this  new  road,  built  un- 
der a  new  grant  of  power,  was  burdened  with  the  same  obligation  which 
rested  upon  the  track  northward  from  St.  Joseph  to  the  state  line?  The 
more  I  have  reflected  on  this,  the  more  strongly  am  I  convinced  that 
the  burden  assumed  was  limited  to  the  right  given,  and  that  all  that 
was  meant  by  the  addition  of  the  words  "  within  said  city  limits  "  was 
to  reduce  the  burden  from  the  entire  line  to  that  portion  of  the  road 
within  the  city  limits  to  which  the  right  of  way  was  by  the  ordinance 
given.  At  any  rate,  the  meaning  is  doubtful,  and  equity  does  not  en- 
force the  specific  performance  of  contracts  whose  terms  and  obligations 
are  uncertain  and  doubtful.  With  reference  to  that  portion  of  the  road 
down  to  George  alley,  it  seems  to  me  immaterial  that  there  was  in  the 
beginning  but  one  track,  and  that  that  is  now  so  occupied  that  it  would 
not  be  etio  to  permit  its  use  by  another  company.  The  defendant  has 
built  other  tracks  on  that  right  of  way,  and  there  is  no  question  under 
the  testimony  but  that  some  of  these  tracks  might  be  safely  used  by  th* 
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complainant  without  prejudice  to  the  business  of  the  defendant.  In 
the  case  of  Central  Trust  Go.  v.  Wabash,  St.  L.  &  P.  Ry.  Co.,  29  Fed. 
Rep.  546,  I  considered  at  some  length  the  power  of  a  court  of  equity 
in  case  of  a  contract  of  this  kind,  and  I  have  nothing  to  add  to  what 
I  there  said.  I  think  a  court  has  power  to  enforce  a  contract  between 
parties  of  the  same  nature  as  those  which  we  know,  as  a  matter  of  gen- 
eral knowledge,  railroad  companies  are  constantly  making  and  keeping. 
A  decree  will  therefore  be  entered  decreeing  to  complainant  the  right  to 
use  the  track  of  the  defendant  from  the  northern  limits  of  the  city  down 
as  far  as  George  alley;  the  balance  of  relief  claimed  by  oom|dainaat  will 
J  be  denied;  the  costs  will  be  divided. 


EOBTLANDEB  O.  EuTOK. 
(droult  Oottrt  qf  AvptaU,  Sixth  Clircuit.    October  10,  UK) 

No.  as. 

t.  Ov/Mxnrt—AmtCArmti  or  Cou.atbiiai<— Oohtiuot. 

A  debt  payable  in  inetallmenta  was  secured  to  its  whole  ■moant  hj  Insanuiee 
policies  on  certain  buildings  for  the  benefit  of  the  creditor,  and  also  br  the  guat^ 
•nty  of  a  third  person  for  the  port  first  due.  Held,  that  the  creditor  had  a  right 
to  hold  the  Insurance  money  paid  when  the  buildings  were  burned  as  aecorlty  for 
the  part  of  the  debt  not  covered  by  the  guaranty,  although  not  yet  due,  and  that 
the  guarantor  waa  liable  for  the  unpaid  InstaUmenta  corered  by  hla  gnaranty. 
English  t.  Camev.  %  Mich.  188,  distinguished. 

X  Bjms — Relejlbb. 

,  Where  a  creditor  whose  debt  is  secured  by  fire  insurance  policies,  and  in  part  by 
a  personal  gnaranty,  accepts  from  the  insurance  companies  an  amount  less  than 
the  face  of  the  policies,  the  burden  of  proof  is  on  the  guarantor  to  show  that  tha 
creditor  got  less  than  was  due  him,  and  thereby  released  the  guarantor  from  his 
contract. 

i,  Balb— RBTumoM  or  Tms— Iksubanob. 

Where  a  contract  of  sale  of  furniture  provides  that  the  tlUe  shall  remain  in  the 
seller  until  the  price  is  paid,  and  the  furniture  Is  Insured  for  his  benefit,  and  he 
pays  the  premium,  he  is  entitled  to  all  the  insnrance  money  coming  from  a  ioas, 
and  the  purchaser  lias  no  interest  In  It. 

4  Bakb. 

If  the  purchaser  pays  the  premium,  a  charge  to  ihe  jury  that  the  seller  has  a 
right  to  apply  bo  much  of  the  insurance  money  as  is  necessary  to  pay  the  balance 
due  on  the  furniture,  and  hold  the  surplus  under  the  direction  of  the  purchaser, 
to  reduce  the  liability  of  the  guarantor  of  another  debt  due  from  the  pnrobaaer  to 
the  seller,  is  not  to  the  prejudice  of  the  guarantor,  nor,  as  to  him,  a  ground  for  er- 
ror. 

In  Error  to  the  Gircnit  Court  of  the  United  States  for  the  Western  Dis- 
trict of  Michigan. 

At  Law.  Action  in  cutumpgU  on  a  contract  of  guaranty  by  Robert  W. 
Elston  against  Adolph  H.  Kortlander.  Judgment  for  plaintiff.  De- 
fendant brings  emw.     Affirmed. 

Statement  by  Taft,  Circuit  Judge: 

Robert  W.  Elston,  an  alien,  brought  his  action  in  amumptU  agunst 
Adolph  H.  Kortlander,  a  resident  of  Michigan,  on  a  written  contract  of 
foaranty.     Elston  was  the  owner  of  an  hotel  and  tract  of  land  in  Kent 
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county,  Mich.,  which  in  June,  1890,  he  contracted  to  sell  to  one  EJdwin 
Carman  for  $12,000,  to  be  paid:  $200  on  the  delivery  of  the  contract; 
$200  or  more  on  the  27th  day  of  each  month,  up  to  and  including  June 
27,  1891;  and  the  remainder  in  monthly  payments  of  $300  on  the 
27th  of  each  month  thereafter,  with  interest  at  the  rate  of  7  per  cent, 
per  annum,  to  be  paid  semiannually  from  the  date  of  the  contract  upon 
so  much  of  the  purchase  money  as  remained  unpaid.  Carman  agreed, 
among  other  things,  to  insure  the  buildings  then  erected  and  to  be  there- 
after erected  on  said  premises  in  companies  to  be  approved  by  Elston, 
for  Elston's  benefit,  in  the  sum  of  at  least  $6,000,  so  long  as  any  bal- 
ance should  remain  unpaid  on  the  contract;  and  to  forthwith  deliver  the 
policy  or  policies  therefor  to  Elston;  and,  in  case  Carman  failed  to  in- 
sure, Elston  was  given  the  right  to  do  so,  and  to  add  the  cost  thereof  to 
the  amount  due  under  the  contract,  with  interest  at  10  per  cent.  A  deed 
was  to  be  executed  when  $8,000  of  the  purchase  money  had  been  paid. 
Right  of  re-entry  was  reserved  to  Elston  in  case  of  default  in  any  pay- 
ment by  Carman.  Carman  covenanted  that  all  buildings,  erections,  and 
improvements  then  upon  or  thereafter  to  be  placed  upon  the  premises 
should  stand  as  security  for  the  payments  of  sums  agreed  to  be  paid  by 
him,  and  should  not  be  removed  from  the  premises  without  the  written 
consent  of  Elston. 

Kortlander  guarantied  the  payment  of  $3,000  of  the  purchase  money, 
as  follows: 

"In  consideration  of  the  making  by  the  said  Robert  W.  Elston  with  the  said 
Edwin  Carman,  at  my  request,  of  the  foregoing  agreement,  and  also  for  other 
good  and  valuable  consideration,  the  receipt  whereof  is  hereby  confessed  and 
acknowledged,  I  do  hereby  become  security  for  the  punctual  payment  of  the 
three  thousand  dollars  (S3.000)  of  principal  first  to  be  paid  by  the  terms  of 
the  foregoing  contract  by  the  said  Edwin  Carman  to  tbe  said  Robert  W.  El- 
ston, together  with  the  interest  thereon,  at  the  time  and  in  the  manner  ex- 
pressed in  said  contract,  and  hereby  guaranty  the  payment  thereof  as  ex- 
pressed in  said  contract,  and,  in  default  of  payment  by  the  said  Edwin  Car- 
man, I  do  hereby  promise  and  agree  to  and  with  the  said  Robert  W.  Elston 
to  pay  him  said  amount,  with  tbe  interest  thereon,  without  requiring  notice 
or  proof  of  demand  l>eing  made. 

"Dated  thU  24tA  day  of  June,  1890. 

"A.  H.  KOKTLANDEE.      [L.  B.] 

"In  presence  of  Charles  Chandler." 

Carman  already  had  possession  of  the  premises  under  a  lease  from  El- 
Bton,  and  now  continued  it  under  the  contract.  He  had,  in  May,  1890, 
bought  the  hotel  furniture  from  Elston  for  $1,500, — ^$388  in  cash,  and 
the  rest  to  be  paid  in  monthly  installments,  the  last  payable  in  May, 
1891.  The  contract  of  purchase  provided  that  the  title  to  the  chattels 
should  remain  in  Elston  until  the  purchase  money  was  fully  paid,  but 
that  Carman  might  use  them,  subject  to  Elston's  right  to  repossess  him- 
self in  case  of  default  on  any  payment.  Carman  paid  $588  in  cash  on 
the  furniture  contract.  At  the  date  of  the  contracts,  Elston  had  three 
policies  of  fire  insurance  on  the  hotel  and  furniture, — one  in  the  Citi- 
zens' Fire  Insurance  Company  for  $1,300  on  buildings  and  9700  on  the 
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furniture,  the  second  in  the  Underwriters  Company  for  11,400  on  the 
buildings  and  $600  on  the  furniture,  and  the  third  in  the  Royal  Insur- 
ance Company  for  11,300  on  the  buildings  and  $700  on  the  furniture. 
When  Elston  delivered  the  property  to  Carman,  he  took  the  policies  to 
the  office  of  the  agent  of  the  companies.  He  did  not  find  the  agent, 
but  left  the  policies,  with  notice  that  he  had  sold  the  place  on  contract. 
Thd  policies  were  returned  to  Elston,  and  by  him  put  away  without  ex- 
amination. The  agent  had  indorsed  upon  the  Citizens'  and  the  Under- 
writers' policies  a  memorandum  that  the  land  and  buildings  insured  had 
been  sold  on  contract  to  Edwin  Carman,  to  whom  the  loss,  if  any,  was 
payable,  as  his  interest  might  appear.  Upon  the  Royal  policy  there  was 
no  indorsement. 

On  the  14th  of  August,  1890,  all  the  buildings  and  a  large  part  of  the 
furniture  were  destroyed  by  fire.  On  August  16th,  Carman  assigned  his 
interest  in  the  two  policies  indorsed  to  him  to  Elston,  at  the  request  of 
Elston's  attorney,  Fitzgerald,  with  whom  Elston  had  left  the  policies 
during  his  absence  from  home.  Suit  was  begun  on  all  three  policies, 
and,  pending  suit,  the  claim  was  settled  for  $4,050  without  reference  to 
any  division  of  the  fund  between  the  buildings  and  the  personal  prop- 
erty. This  amount  Elston  kept,  and  on  August  17,  1891,  brought  suit 
against  Kortlander  on  the  guaranty.  The  amount  of  money  due  on  the 
land  contract  by  its  terms,  up  to  and  including  July  27,  1891,  was 
$3,000  and  interest.  Of  this.  Carman  had  paid  $400,  as  Elston  ad- 
mitted, and  he  claimed  to  have  paid  $200  more.  This  made  one  issue 
of  fact  at  the  trial.  Another  controversy  was  as  to  the  manner  in  which 
the  insurance  money  should  be  applied.  Kortlander  claimed  that 
Elston  should  credit  it  on  the  first  amounts  due  under  the  contract,  thus 
paying  everything  which  he  had  guaranteed;  and  he  introduced  himself 
and  Carman  as  witnesses  to  prove  that,  in  consideration  of  Carman's  as- 
signing the  policies,  Elston  agreed  to  apply  the  money  so  as  to  release 
Kortlander.  Elston  denied  having  made  any  such  agreement,  and  this 
presented  another  issue  of  fact  on  the  evidence.  Finally,  Kortlander 
claimed  to  be  credited  with  the  amount  received  by  Elston  as  insurance 
on  the  personal  property,  on  the  ground  that  Carman,  having  paid 
-Alston  the  premium  when  he  bought  the  furniture,  was  entitled  to  apply 
the  insurance  as  he  wished,  and  had  applied  it  to  the  land  contract  and 
the  first  payments  thereunder.  Elston  denied  that  Carman  had  paid 
the  premium  on  the  personal  property  insurance,  and  this  made  a  third 
issue  of  fact  for  the  jury.  Under  the  instructions  of  the  court,  the  jury 
returned  a  verdict  for  ISlston  of  82,441.60.  Upon  this  was  entered  the 
judgment  which  this  writ  of  error  was  brought  to  reverse.  Defendant's 
counsel  requested  several  charges,  which  were  refused,  and  excepted  to 
a  number  of  passages  in  the  charge  as  given.  The  assignments  of  error, 
based  on  these  rulings  of  the  circuit  court,  are  referred  to  in  the  opinion. 

Jama  E.  McBride,  Lyinan  D.  Nonris,  and  Mark  Norris,  for  plaintiff  in 
error. 

Mizgerald  &  Barry,  for  defendant  in  error. 

Before  Bbowm,  Circuit  Justice,  and  Jackson  and  Taft,  Circuit  Judges. 
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Taft,  Circiiit  Judge,  (after  stating  the  facts.)  The  plaintiff  in  error  has 
made  13  assignnKsnts  of  error.  It  will  not  be  necessary  to  consider  them 
in  detail. 

In  the  first  place,  it  was  contended  on  behalf  of  Kortlander  that,  as 
surety,  he  was  entitled,  under  the  terms  of  the  original  land  contract 
and  his  written  guaranty,  to  have  one  fourth  of  the  proceeds  of  the  in- 
surance policies  from  the  destruction  of  the  buildings  applied  to  the 
amount  due  on  his  guaranty.  It  was  said  that  he  had  guaranteed  the 
payment  of  $3,000  out  of  the  $12,000  to  be  paid  for  the  land,  and  as 
surety  he  had  a  right  in  equity  to  be  protected  by  a  pro  ratci  distribution 
of  the  collateral  over  tlie  whole  debt.  The  court  below  refused  a  charge 
embodying  this  view  of  Kortlander's  right  to  the  insurance  money,  and 
told  the  jury  that,  unless  there  was  a  subsequent  agreement  changing 
the  rights  of  the  parties,  Elston  had  the  right  to  hold  the  insurance 
money  realized  on  the  buildings  as  security  for  the  payment  of  the  whole 
debt,  exactly  as  he  might  have  taken  possession  of  the  buildings  for  this 
purpose,  and  that  Kortlander  had  no  right  in  law  or  equity  to  demand 
that  the  money  be  applied  to  the  amount  due  under  the  guaranty.  In 
this  we  think  the  court  was  entirely  right.  The  primary  equity  grow- 
ing out  of  the  relation  of  creditor,  debtor,  and  surety  is  that  the  creditor 
be  paid  what  is  due  him;  and  he  does  not  lose  this  equity  as  against  the 
surety,  except  by  misconduct  to  the  latter's  prejudice.  When  the  cred- 
itor in  the  original  contract  has  received  collateral  covering  the  entire 
debt,  and  a  personal  guaranty  on  part  of  it,  the  legal  and  the  natural 
presumption,  in  the  absence  of  circumstances  showing  the  contrary,  is 
that  be  has  taken  the  personal  guaranty  as  additional  or  cumulative 
protection  for  his  debt.  In  order  that  his  debt  may  be  paid,  therefore, 
he  has  the  right  to  exhaust  all  his  securities,  and  in  doing  so  he  may 
apply  the  collaterals  to  that  part  of  the  debt  not  covered  by  the  personal 
guaranty,  and  hold  the  guarantor  to  the  full  measure  of  his  contract. 
The  equity  which  a  surety  or  a  guarantor  has  in  the  collateral  is  merely 
the  right,  accruing  only  after  the  principal  debt  is  fully  paid,  to  be  sub- 
rogated to  the  right  of  the  creditor  in  respect  of  the  collateral  security. 
This,  the  surety  may  take  from  the  paid  creditor  as  security  against  loss 
by  reason  of  his  suretyship.  Kortlander,  therefore,  could  have  no  right 
to  the  insurance  money  for  the  buildings  until  Elston  had  been  paid  all 
the  purchase  price  which  the  buildings  and  the  insurance  on  them  were 
intended  to  secure.  Elston  did  not  regard  the  land  and  buildings  as 
sufficient  security  for  the  payment  of  so  many  small  installments  over 
so  long  a  period,  and  he  therefore  demanded  as  additional  protection 
Kortlander's  personal  guaranty  of  the  payment  of  the  first  $3,000.  It 
would  seem  absurd  to  require  Elston  to  suffer  loss  by  sharing  the  col- 
lateral with  Kortlander  for  the  purpose  of  reducing  the  latter's  liability 
on  a  guaranty,  the  only  object  of  which  could  have  been  to  supplement 
the  collateral  and  increase  Elston 's  security. 

The  case  of  English  v.  Carney,  25  Mich.  183,  cited  for  plaintiff  in  er- 
ror, is  not  in  conflict  with  this  view.  There  a  mortgage  was  given  to 
secure  two  notes  of  even  date.     The  payee  and  mortgagee  sold  the  mort- 
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gage  and  notes  to  a  third  party,  indorsing  one  note  in  blank,  and  the 
other  without  recourse.  It  was  held  on  foreclosure  that  the  proceetis  of 
sale  must  be  applied  jm)  rata  to  both  notes.  The  pro  rata  api^lication 
of  the  security  to  the  notes  was  fixed  by  the  original  contract  when  the 
mortgage  was  given,  and  a  subsequent  indorser,  of  course,  made  his  in- 
dorsement on  the  basis  of  the  amount  of  the  security  applicable  to  each 
note  thereunder.  In  the  case  at  bar,  the  guaranty  and  the  collateral 
security  were  given  concurrently,  each  with  reference  to  the  other,  and  no 
one  can  doubt  the  intention  of  the  parties  to  the  original  contract,  that  the 
creditor  should  use  and  exhaust  both,  if  necessary,  to  pay  his  whole  debt. 
The  authorities  in  support  of  our  view  are  numerous.  In  Hanami  v.  Man- 
ley,  72  Iowa,  ^8,  33  N.  \V.  Rep.  357,  a  chattel  mortgage  secured  four  notes. 
There  was  a  surety  upon  the  two  notes  first  due.  It  was  held  that  the 
proceeds  of  the  mortgage  might  be  applied  by  the  creditor  on  the  notes 
on  which  there  was  no  surety.  In  NkhoU  v.  Knovokt,  3  McCrnry,  477, 
17  Fed.  Rep.  494,  Judge  McCrary  decided  that  where  a  creditor  held 
several  notes  secured  by  mortgage,  one  of  which  was  also  secured  by  the 
indorsement  of  a  third  party,  it  might  be  inferred,  in  the  absence  of  ev- 
idence, that  the  parties  intended  to  apply  the  proceeds  of  the  sale 
of  the  mortgaged  property  first  to  the  notes  not  otherwise  secured, 
so  as  to  give  the  creditor  the  full  benefit  of  all  his  security.  To  the 
same  effect  are  Mathews  v.  SwUder,  46  Mo.  301;  Wood  v.  CaUnghan,  61 
Mich.  402,  28  N.  W.  Rep.  162,  (where  English  v.  Carney,  supra,  is  dis- 
tinguished;) Gaston  v.  Barney,  11  Ohio  St.  506;  Bank  v.  Benedict,  15 
Conn.  437;  fUd  v.  Hottnnd,  6  Cranch,  8;  Transportation,  etc.,  Co.  v. 
Kilderhouse,  87  N.  Y.  430;  Bank  v.  Wood,  71  N.  Y.  405;  Gordon  v.  Bank, 
115  Mass.  591. 

It  is  true  that  when  the  action  below  was  brought  the  installments  of 
rent  not  covered  by  the  guaranty  were  not  due,  and  that,  except  by 
agreement,  Elston  could  not  then  apply  the  insurance  money  to  those 
subsequent  installments.  His  right  was  to  hold  the  money  as  security 
until  the  installments  came  due,  and  then,  if  they  were  unpaid,  to  use 
the  insurance  money  to  pay  them.  But  the  question  of  the  subsequent 
application  of  the  insurance  money  is  not  material  in  this  discussion,  in 
view  of  the  conclusion  just  reached,  that  the  insurance  money  could  not 
be  applied  to  reduce  Kortlander's  liability  on  his  guaranty,  until  aiter 
the  rest  of  the  purchase  money  was  paid.  As  the  entire  purchase  money 
was  not  due  until  long  after  that  part  covered  bj'  the  guaranty,  and  not 
until  long  after  the  suit  was  brought,  the  insurance  money  could  not, 
for  the  purposes  of  this  suit,  atl'ect  Kortlander's  liability  at  all. 

The  second  claim  made  on  behalf  of  the  plaintiff  in  error  was  that 
Elston,  in  adjusting  the  loss  on  the  buildings  with  the  insurance  com- 
panies at  less  than  the  full  amount  of  the  policies,  had  released  collateral 
without  consent  of  Kortlander,  and  so  had  released  the  latter  from  his 
contract  of  suretyship.  A  policy  of  insurance  is  not  like  a  promissory 
note,  in  which  an  exact  amount  is  unconditionally  payable.  The  face 
of  the  policy  represents  only  that  amount  beyond  which,  as  a  limit,  the 
claim  of  tlic  insured  cannot  go.     The  amount  due  is  the  actual  loss. 
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The  bxirden  of  showing  facts  requiring  his  release  is  on  the  surety. 
There  was  no  evidence  tending  to  show  that  the  amount  recovered  was 
not  fully  equal  to  the  actual  loss  on  the  buildings.  The  presumption  is 
therefore  that  Elston  recovered  all  that  he  was  entitled  to  under  the  pol- 
icies, and  did  not  release  anything.     The  charge  was  rightfully  refused. 

The  chief  contention  of  counsel  for  the  defendant  below  was  that  by  a 
subsequent  agreement  Elston  had  stipulated  with  Carman,  tne  debtor, 
and  Kortlander  to  apply  the  insurance  money  on  the  contract  so  as  to 
relieve  Kortlander.  Whether  such  an  agreement  was  made,  was  fairly 
submitted  to  the  jury  as  a  question  of  fact,  and  the  jury  found  against 
the  defendant. 

The  consideration  suggested  for  making  the  subsequent  agreement  on 
Elston's  part  was  that  Carman  had  assigned  the  two  insurance  policies, 
indorsed  to  him,  back  to  Elston.  If  it  were  material,  we  should  find 
difficulty  in  supporting  the  agreement  on  such  a  consideration.  The 
indorsement  on  the  policies  to  Carman  was  a  palpable  mistake  of  the  in- 
surance agent,  without  the  knowledge  of  either  Carman  or  Elston,  was 
in  direct  violation  of  the  provision  as  to  the  insurance  in  the  original 
contract,  and  gave  Carman  no  greater  right  than  if  the  indorsement  had 
never  been  made.  It  was  his  duty  to  reassign  the  policies  to  comply 
with  his  original  contract,  and  his  doing  bo  could  not  constitute  a  valu- 
able consideration  moving  to  Elston.  The  error  alleged  on  this  branch 
of  the  case  was  the  refusal  of  the  court  to  give  the  following  charge: 

"If  50U  find  from  the  evidence  that  plaintiff  agreed  with  Mr.  Carman  to 
apply  the  money  received  on  insurance  as  payment  on  contract  for  the  sale 
of  the  premises  in  question,  then  he  is  obliged  to  apply  it  as  any  other  cash 
payment  on  the  amounts  due  and  unpaid." 

The  court  had  already  instructed  the  jury  that,  if  the  parties  had 
agreed  to  apply  the  money  on  the  part  of  the  contract  covered  by  the 
guaranty,  plaintiff  could  not  recover,  and  that  the  same  result  would 
follow  fr*in  an  agreement  that  the  application  should  be  upon  the  pay- 
ments due  and  as  they  fell  due. 

Considering  all  the  evidence  in  the  record,  it  seems  to  us  that  the 
charges  which  the  court  gave  covered  substantially  all  that  was  contained 
in  the  charge  requested  and  refused.  It  does  not  api>ear,  when  the 
evidence  is  all  taken  together,  that  it  raised  any  issue  upon  the  point 
whether  the  parties  agreed  in  so  many  words  to  apply  the  insurance 
money  generally  on  the  contract,  as  distinguished  from  agreeing  to  ap- 
ply it  on  the  payments  due.  The  evidence  of  Carman  and  Kortlander 
was  to  the  effect  that  Elston  agreed  to  apply  the  insurance  money  on 
the  amount  then  due  under  the  contract,  and  that  he  distinctly  agreed 
to  release  Kortlander.  Elston  denied  this.  The  sharp  issue  thus  pre- 
sented was  fairly  submitted  to  the  jury  in  the  charges  given. 

Another  objection  to  the  charge  of  the  court,  and  tiie  last  one  we  shall 
notice,  was  to  the  instruction  relating  to  the  application  of  the  money 
realized  from  the  insurance  on  the  furniture.  This  insurance  was  in  the 
name  of  Elston,  and  was,  of  course,  payable  to  him.  The  title  to  the 
furniture  under  the  contract  was  in  him  at  the  time  of  the  fire.     The 
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furniture  contract  contained  no  provision  as  to  insurance.  Elston  testi- 
fied tliat  Carman  refused  to  pay  the  insurance  premium  on  the  personal 
property,  and  that  he  paid  it.  Carman  swore  that  he  paid  the  premium 
on  all  the  policies  covering  both  the  buildings  and  the  furniture.  This 
was  all  the  evidence  on  the  subject.  The  court  charged  the  jury  that, 
if  Elston  paid  the  premium,  he  was  entitled  to  all  the  insurance  money 
coming  from  the  loss  of  the  furniture,  and  that  neither  Carman  nor 
Kortlander  had  any  interest  in  it.  In  this  the  court  was  clearly  right. 
The  insurance  and  the  property  were  both  in  his  name,  and,  if  he  paid 
the  premium,  the  matter  was  one  with  which  Carman  had  nothing  to  do, 
and  from  which  neither  he  nor  Kortlander  could  derive  any  benefit. 
Kingsbury  v.  WentfaU,,  61  N.  Y.  356.  The  court  further  charged  the 
jury  that,  if  Carman  paid  the  premium,  then  Elston  might  apply  so 
much  of  it  as  was  necessary  to  pay  the  balance  of  purchase  money  on 
the  furniture  due  him  from  Carman,  and  would  hold  tiie  surplus  for  ap- 
plication, as  directed  by  Carman,  to  reduce  Kortlander's  liability.  We 
are  quite  clear  that  Kortlander  has  no  ground  of  complaint  in  this 
charge.  The  court  proceeded  on  the  theory  that,  with  the  property  and 
the  insurance  in  Elston's  name,  the  fact  that  Carman  had  paid  the  pre- 
mium implied  a  contract  on  Elston's  part  to  distribute  the  insurance,  in 
case  of  loss,  between  himself  and  Carman,  as  their  respective  interests 
might  appear.  Whether,  from  these  facts  alone,  such  an  implication 
would  arise,  we  need  not  definitely  determine.  The  transaction  can  cer- 
tainly not  be  viewed  in  any  more  favorable  light  for  the  plaintiff  in  error, 
in  the  absence  of  a  special  contract.  A  strong  argument  might  be  made 
in  support  of  the  view  that  the  insurance  all  belonged  to  Elston,  and  the 
fact  of  Carman's  paying  the  insurance  only  gave  him  a  right  to  be  re> 
imbursed  the  amount  of  the  premium.  As  it  is,  we  simply  hold  that 
the  error,  if  any,  was  not  to  the  prejudice  of  the  plaintiff  in  error. 

The  forgoing  discussion  has  covered  all  the  mooted  points  in  the  rec- 
ord worthy  of  consideration,  and  the  result  is  that  the  judgment  of  the 
circuit  court  must  be  affirmed. 
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Intebstate  Cohmerck  Commission  v.  Texas  &  P.  Bt.  Go. 
(Circutt  Court,  &  D.  N«w  Tork.    Ootober  4. 1899.) 

L  larassTATB  ComnRoa  Commissiok— ENipBoaininr  or  Okdbr— Pabtiss. 

In  proceedings  under  section  16  of  the  Interstate  commerce  act  (24  St.  at  I<arge^ 
p.  884)  against  a  carrier  to  enforce  an  order  of  the  commissioners,  it  is  not  neoes 
•ary  tliat  another  carrier,  making  the  forbidden  rate  jointly  with  defendant,  be 
made  a  party  to  the  suit. 

IL   BAin— UnJVST  DtSCBIKIWATlOK— COMPCTITl V ■  TBAPFia 

Freight  rates  from  London  and  Liverpool  to  San  Francisco  are  fixed  by  the  com- 
petition of  the  water  and  rail  route  via  the  Isthmus  of  Panama  and  the  water  route 
•round  Cape  Horn.  A  carrier  by  rail  from  New  Orleans  to  San  Francisco  gave  a 
much  lower  rate  on' goods  shipped  from  London  and  Liverpool  to  Ban  Francisco  on 
through  bills  of  lading  than  from  New  York,  Chicago,  and  other  points  to  San  Fran- 
cisco, (in  some  cases  less  than  half  the  latter  rate.)  The  rate  complained  of  was 
•tightly  remunerative  to  the  carrier,  and  it  would  lose  the  tralBo  unless  it  carried 
at  such  low  rate.  Held,  that  under  sections  8  and  3  of  the  interstate  commerce  act 
(94  St.  at  Large,  pp.  879,  880)  the  giving  of  such  low  rate  is  an  unjust  discrimina- 
tion, and  a  charging  of  one  person  more  than  another  tor  a  like  service  under  sub- 
stantially similar  olrcamstaaces  and  oonditions,  and  an  order  of  the  commissioners 
prohibiting  it  will  be  enforced. 

Application  by  the  Interstate  Commerce  Commission  to  enforce  an  «r- 
der  against  the  Texas  &  Pacific  Railway  Company.     Petition  granted. 

Ecboard  MitduU,  (Simon  Sterne  and  John  D.  Kemem,  of  counsel,)  for 
complainant. 

Window  8.  Pierce,  (John  F.  Dillon,  of  counsel,)  for  defendant. 

Wallace,  Circuit  Judge.  This  is  an  application  to  enforce  an  order 
of  the  interstate  commerce  commission,  made  January  29,  1891,  in  a 
proceeding  instituted  by  the  New  York  Board  of  Trade  &  Transporta- 
tion. The  petition  in  that  proceeding  complained  of  unjust  discrimina- 
tion made  by  various  railway  carriers.  The  defendant  was  duly  noti- 
fied of  the  complaint,  and  appeared  in  the  proceeding,  and  submitted 
its  rights.  It  was  shown  to  the  commission,  as  appears  by  the  findings 
of  fact  in  their  report,  that  the  defendant,  in  conjunction  with  the  South- 
em  Pacific  Company,  made  joint  rates  from  New  Orleans  to  San 
Francisco  covering  carriage  of  trafiSc  by  the  rails  of  the  defendant  from 
New  Orleans  to  M  Paso,  and  thence  by  the  rails  of  the  Southern  Pa- 
cific Company  to  San  Francisco,  and  also  made  joint  rates  with  vessel 
owners  in  London  and  Liverpool  covering  carriage  of  trafHc  from  those 
places  to  San  Francisco  via  New  Orleans.  It  was  also  shown  that  the 
ordinary  tariff  rates  chai:ged  by  the  two  companies  upon  traffic  deliv- 
ered to  the  defendant  at  New  Orleans,  and  shipped  at  New  York, 
Chicago,  and  other  places  in  this  country,  for  carriage  from  New  Orleans 
to  San  Francisco,  were  somewhat  more  than  double  the  rates  charged 
for  carriage  of  similar  traffic  sent  from  Liverpool  or  London  by  through 
bill  of  lading  to  San  Francisco  via  New  Orleans.  To  illustrate,  it  was 
shown  that  the  rates  made  by  the  two  companies,  in  conjunction  with 
Liverpool  vessel  owners,  by  through  bill  of  lading  from  Liverpool  to  Sao 
Francisco  via  the  rails  of  the  defendant  from  New  Orleans  to  El  Paso, 
were,  per  100  pounds,  on  books,  on  carpets,  and  on  cutlery,  $1.07, 
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while  the  regular  tariff  rates  of  the  two  companies  upon  the  articles  when 
sent  to  New  Orleans  from  other  places  in  this  country  were,  per  100 
pounds,  on  books,  $2.64,  on  carpets,  $2.88,  and  on  cutlery,  $3.26;  and 
that  the  rates  on  these  articles,  when  shipped  from  Liverpool,  were  80 
cents  per  100  pounds  for  carriage  from  New  Orleans  to  San  Francisco. 

The  defendant  contended  that  it  was  justified  in  making  the  discrim- 
ination between  the  foreign  and  domestic  traffic,  because,  owing  to  the 
competition  of  sailing  vessels  and  foreign  carriers  between  Liverpool 
and  San  Francisco,  it  could  not  get  any  appreciable  amount  of  foreign 
traffic  without  meeting  the  competitive  rates  by  making  the  rates  given. 
The  commission,  while  conceding  the  facts  to  be  as  asserted  by  the  de- 
fendant, ruled  against  the  validity  of  the  excuse,  and  made  an  order 
which,  in  substance,  required  the  defendant  to  desist  from  carrying  any 
article  of  imported  traffic,  shipped  from  any  foreign  port  upon  through 
bills  of  lading,  destined  to  any  place  within  the  United  States,  at  any 
other  than  the  same  rates  established  by  the  inland  tariff  of  the  defend- 
ant for  the  carriage  of  other  like  kind  of  traffic.  It  is  admitted  by  the 
answer  of  the  defendant  that  since  the  order  of  the  commission  was 
made  it  has  maintained  a  substantially  similar  disparity  in  its  trans- 
portation rates  for  these  articles,  as  well  as  in  those  for  the  transporta- 
tion of  numerous  other  articles,  depending  upon  the  foreign  or  domestic 
origin  of  the  shipment.  The  defendant  insists  that  its  action  in  this  re- 
gard is  not  prohibited  by  the  j)ro visions  of  the  interstate  commerce  act, 
and  that,  as  it  has  not  been  guilty  of  any  unjust  discrimination,  within 
the  meaning  of  that  act,  the  order  of  the  commission  ought  not  to  be  en- 
forced. It  also  insists  that  the  proceeding  is  defective,  because  the 
Southern  Pacific  Company  is  not  made  a  party  to  the  defense. 

If  the  order  made  by  the  commission  was  a  lawful  one,  I  see  no 
reason  why  the  defendant  should  not  be  compelled  to  obey  it,  not- 
withstanding the  Southern  Pacific  Company  is  not  at  present  pursued. 
If  the  defendant  is  violating  a  proper  order  of  the  commission,  it  should 
be  restrained  from  doing  so;  and  it  cannot  escape  upon  the  objection 
that  another  wrongdoer  is  also  violating  it.  The  real  question,  as  it 
seems  to  me,  is  whether  the  existence  of  the  peculiar  facts  which  were 
relied  upon  before  the  commission  by  the  defendant  as  an  excuse  for  its 
discrimination  justifies  its  conduct.  It  must  be  oonceiled  as  true,  for 
the  purposes  of  the  present  case,  that  the  rates  for  the  transportation  of 
traffic  from  Liverpool  and  London  to  San  Francisco  are,  in  effect,  fixed 
and  controlled  by  the  competition  of  sailing  vessels  between  those  ports, 
and  also  by  the  competition  of  steamships  and  sailing  vessels  in  connec- 
tion with  railroads  across  the  Isthmus  of  Panama,  none  of  which  are 
in  any  respect  subject  to  the  act  to  regulate  commerce.  It  must  also  be 
conceded  that  the  favorable  rates  given  to  the  foreign  traffic  are,  for  rea- 
sons to  which  it  is  now  unnecessary  to  advert,  somewhat  remunerative 
to  the  defendant;  and  it  must  also  be  conceded  that  the  defendant  would 
lose  the  foreign  traffic  by  reason  of  the  competition  referred  to,  and  the 
revenue  derived  therefrom,  unless  it  carries  it  at  the  lower  rates;  and  by 
doing  so  it  is  enabled  to  get  part  of  it,  which  would  otherwise  go  from 


Digitized  by 


Google 


INTERSTATE   COMMERCE   COUMIS8ION    V.  TEXAS   &   P.   RY.  CO.         189 

London  and  Liverpool  to  San  Francisco  around  the  Horn  or  by  the  Isth- 
mus of  Panama. 

Ttie  case  presents  a  question  of  much  interest  and  importance  to  the 
defendant  and  carriers  similarly  situated,  and  also  to  our  own  merchants 
and  manufacturers,  who,  in  supplying  the  wants  of  consumers  at  places 
within  the  United  States,  have  to  meet  the  competition  of  foreign  mer- 
chants and  manufacturent,  and  are  placed,  at  a  serious  disadvantage  if 
they  are  compelled  by  the  railway  carriers  to  pay  higher  rates  of  trans- 
por'ation  upon  their  goods.  The  question  does  not,  however,  seem  to 
be  Such  a  doubtful  one  as  to  require  more  than  a  brief  statement  of  the 
conclusions  reached.  The  second  section  of  the  interstate  commerce 
act  prohibits  unjust  discrimination,  and  declares  that  the  common  car- 
rier charging  a  greater  or  less  compensation  lor  any  services  rendered  in 
the  transportation  of  passengers  or  property  than  it  charges  any  other 
person  for  doing  a  like  and  contemporaneous  service  in  the  transporta- 
tion of  a  "like  kind  of  traffic  under  substantially  similar  circumstances 
and  conditions"  shall  be  deemed  guilty  of  unjust  discrimination.  The 
third  section  provides  that  it  shall  be  unlawful  for  the  carrier  to  make 
or  give  any  undue  or  unreasonable  preference  or  advantage  to  any  par- 
ticular person,  locality,  or  particular  description  of  traffic  in  any  respect 
whatsoever,  or  to  subject  any  particular  person  or  locality,  or  any  par- 
ticular description  of  traffic,  to  any  undue  and  unreasonable  prejudice  or 
disadvantage  in  any  respect  whatsoever.  The  third  section  is  substan- 
tially taken  from  the  second  section  of  the  English  act  of  parliament 
known  as  the  "Railway  &  Canal  Traffic  Act  of  1854."  Either  section  is 
sufficiently  comprehensive  in  its  terms  to  prohibit  an  interstate  carrier 
from  making  an  unfair  discrimination  between  different  shippers  in 
charges  for  a  like  and  contemporaneous  service  in  the  transportation  of 
a  like  kind  of  traffic  under  substaiitially  similar  circumstances  and  con- 
ditions. But  neither  section  is  intended  to  j)rohibit  all  discriminations 
or  preferences.  In  considering  whether  an  undue  discrimination  has 
been  made,  the  fair  interests  of  the  carrier  are  to  be  taken  into  account, 
and,  although  lower  rates  are  given  to  one  shipper  or  class  of  shippers 
than  to  another  for  carrying  the  same  kind  of  traffic,  the  latter  have  no 
just  ground  of  complaint  of  unjust  discrimination  if  the  conditions  of 
the  service  enable  the  carrier  to  take  the  traffic  of  the  former  at  a  less 
cost.  Nor  is  the  discrimination  unjust  if  made  conformably  to  some 
agreement  by  which  the  favored  shipper  gives  the  carrier  an  adequate 
consideration  for  the  reduced  rates.  Upon  this  principle  it  was  decided 
not  to  be  an  unjust  preference  under  the  English  act  for  a  railway  com- 
pany to  carry  at  a  lower  rate  in  consideration  of  a  guaranty  of  large 
quaniities  and  full  train  loaiis  at  regular  periods,  provided  the  real  object 
of  the  company  was  to  obttiin  thereby  a  greater  remunerative  profit  by 
the  diminished  cost  of  carriage,  although  the  effect  might  be  to  exclude 
from  the  lower  rate  those  shijjpers  who  could  not  give  such  a  guaranty. 
NuMaan  v.  Great  Western  Ry.  Cto.,  5  C.  B.  (N.  S.)  366.  The  discrim- 
ination between  different  shippers  is  a  lawful  one  if  it  is  such  as  the 
carrier  may  fairly  give  because  of  the  difference  in  cost,  expense,  or  the 
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exceptional  character  of  the  service.     U.  S.  v.  Ddavxm,  L.  &  W.  R. 
Co.,  40  Fed.  Rep.  101. 

Prior  to  the  enactment  of  the  interstate  commerce  act  the  courts  were 
of  the  opinion  that  discriminations  by  railway  carriers  in  the  rates  of 
freight  charged  to  shippers,  based  solely  on  the  ground  of  the  quantity 
of  freight  shipped,  without  reference  to. any  conditions  tending  to  de- 
crease the  cost  of  transportation,  were  contrary  to  sound  public  policy, 
and  inconsistent  with  the  obligations  of  such  carriers  to  the  public.  JbAn 
Hayi  &  Go.  v.  Penruj/ivanta  Co.,  12  Fed.  Rep.  309;  BurlingUm  Go.  v.  North- 
roatent  fSid  Co.,  31  Fed.  Rep.  652.  It  might  well  be  that  shippers 
would  be  induced  to  increase  their  traffic  with  a  carrier  by  the  offer  of 
such  discrimination,  perhaps  by  withdrawing  part  of  it  from  a  rival  car^ 
rier,  perhaps  by  stimulating  the  shipper  to  enlarge  his  business  opera- 
tions; and  thus  the  discrimination  might  be  profitable  to  the  carrier. 
The  English  courts,  in  cases  arising  under  the  English  traffic  act,  have 
held  that  preferences  given  to  particular  shippers  to  induce  them  not  to 
divert  traffic  from  the  carrier,  or  to  induce  them  to  transfer  traffic  to  one 
carrier  which  otherwise  would  go  to  another  carrier,  are  unlawful,  and 
cannot  be  justified  on  the  ground  of  profit  to  the  carrier  allowing  them. 
Harria  v.  Gockemwulh  &  iVorkingUm  Ry.  Cb.,  8  C.  B.  (N.  8.)  693;  Ever- 
shed  V.  London  &  Northioealem  Ry.  Co.,  2  Q.  B.  Div.  254.  In  the  first 
of  these  cases  the  judges  in  their  opinion  pointed  out  that,  if  they  were 
to  justify  a  discrimination  upon  such  reasons,  a  railway  company  might 
in  any  case  grant  a  preference  to  one  person  over  another,  provided  it 
acted  bona  fide  in  the  belief  that  such  a  course  would  be  to  its  advan- 
tage. In  the  second  case  the  court,  in  pronouncing  against  the  validity 
of  the  justification,  used  this  language: 

"We  think  that  a  railway  company  cannot,  merely  for  the  sake  of  increaa- 
ing  their  traffic,  reduce  their  rates  in  favor  of  individual  ca8tomei*8,  anless, 
at  all  events,  there  is  a  sufficient  consideration  for  the  reduction,  which  shall 
lessen  the  cost  to  the  company  of  tlie  conveyance  of  their  traffic,  or  some 
other  equivalent  or  other  services  are  rendered  to  them  by  such  individuals  in 
relation  to  such  traffic." 

The  interstate  commerce  act  would  be  emasculated  in  its  remedial  ef- 
ficacy, if  not  practically  nullified,  if  a  carrier  can  justify  a  discrimina- 
tion in  rates  merely  upon  the  ground  that,  unless  it  is  given,  the  traffic 
obtained  by  giving  it  would  go  to  a  competing  carrier.  A  shipper  hav- 
ing a  choice  between  competing  carriers  would  only  have  to  refuse  to 
send  his  goods  by  one  of  them  unless  given  exceptional  rates  to  justify 
that  one  in  making  the  discrimination  in  his  favor  on  the  ground  of  th« 
necessity  of  the  situation.     The  order  is  granted. 
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Fabvxbs'  Nat.  Bank  of  Valpabaiso,  Ind.,  v.  Sotton  Manut'g  Co. 

(Otretiit  Court  of  AppeaU,  Sixth  CireuU.    October  11. 1801) 
Nasi. 

1.  OoVFUOT  ov  Lxtrs— Lbz  Looi  CoNnuLcnra — Bixxs  of  Bzorahsb. 

A  blU  of  exchange  drawn  In  Indiana,  accepted  in  Hicbigan,  to  be  dtsoonnted  la 
iBdlana  and  paid  in  Michigan,  is  an  Indiana  contract,  and  the  liability  thereon  i>  to 
be  determined  by  the  law  of  that  state.    Tilden,  v.  Blair,  81  Wall.  im.  followed. 

2.  NaeOTIABLE  InsTRDMBNTS — PBOTISIOil  FOB  Attobnbtb'  Fbbb. 

An  acceptance  of  a  bill  of  exchange  with  interest  after  mataritj,  and  attorneys' 
fees,  is  a  contract  to  pay  a  snm  certain  at  maturity,  and  is  therefore  negotiable,  for 
the  provisions  as  to  Interest  and  attorneys'  fees  become  operative  only  after  matu- 
rWiy. 

S.  BaMB— Iin>IAKA  Statctbs. 

Rev.  St.  Ind.  1881,  i  5518,  prorlding  that  all  agreements  In  a  bill  of  exchange  or 
Other  written  evidence  of  indebtedness  to  pay  attorneys'  fees  npon  "any  condition 
therein  set  forth"  are  void,  does  not  render  void  an  agreement  to  pay  attorneys' 
fees  on  the  Implied  condition  that  they  shall  be  payable  only  in  ease  of  dishonor. 
Churchman  V.  Martin,  54  Ind.  880,  followed. 
4.  Sun— Corporations— UI.TBA  Tires— Dboulkatobt  Statutb. 

How.  Ann.  St.  Uich.  o.  124,  providing  In  general  terms  that  it  shall  not  be  lawful 
for  any  oorporatlon  to  divert  Its  operations  to  any  other  pnrpose  than  that  set  forth 
in  the  articles  of  association,  is  merely  declaratory  of  the  common  law,  and  nnder 
it  a  corporation  accepting  a  blU  of  exchange  without  consideration,  merely  for  the 
aooommodaUon  of  the  drawee.  Is  bsund  with  respect  to  a  botutfide  indorsee  for  value 
before  maturity. 
&  Fbdbrai.  Coubts — Statb  Dboisiom. 

The  federal  courts,  when  called  upon  to  oonstme  the  general  commercial  law  of 
Indiana  in  respect  to  a  question  which  is  a  new  one  in  the  federal  courts,  should 
give  weight  to  the  Indiana  decisions,  although  they  are  not  absolute^  bound 
thereby.    Burgeu  v.  SeUgman,  S  Sup.  Ct.  Kep.  10, 107  U.  B.  90,  foUowed. 

In  Enor  to  the  Circuit  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Michigan. 

Action  by  the  Farmers'  National  Bank  of  Valparaiso,  Ind.,  against 
the  Sutton  Manufacturing  Company  to  recover  on  a  bill  of  exchange  ao- 
oepted  by  the  defendant.  Judgment  for  defendant.  Plaintiff  brinp 
error.     Beversed. 

Statement  by  Tavt,  Circuit  Judge: 

The  action  in  the  court  below  was  in  aitumptit  by  the  Farmers' 
National  Bank  of  Valparaiso,  Ind.,  as  the  indorsee  of  a  bill  of  exchange 
against  the  Sutton  Manufacturing  Company  of  Detroit,  Mich.,  as  ac- 
ceptor of  the  bill  for  the  amount  of  the  bill  and  interest.  The  bill  was 
as  follows: 

"$2,000.    Offiob  of  Hoffbr  Lumber  A  MANurAcrruBiMO  Co.,  Suooat- 
sobs  to  J.  S.  HoFFBB  &  SoNS.  Wholbbale  Lvmbeb  Dbalebs. 

"Michigan  Citt,  Indiana,  June  4. 1890. 
"Ninety  days  after  date,  pay  to  the  order  of  Hopper  Lumber  &  Manufao- 
taring  Co.  two  thousand  dollars,  with  Interest  at  the  rate  of  eight  per  cent. 
per  annum  after  maturity,  and  attorneys'  fees,  without  any  relief  from  valU" 
ation  or  appraisement  laws.     Value  received,  and  charge  to  account  of 
"Hoffeb  LmiBBB  A  MANOFAoruBiNe  Go. 

"Per  J.  S.  HoFPBB,  Pre*. 
"To  the  Sutton  Mam/^aeturing  Co.,  Boom  40.  Hodgu  BuUding,  DUroU, 
Mich. 
"IXae  Sept.  5tb." 
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Written  on  the  face  of  note: 

"Accepted.    Fay  at  Michigan  Savings  Bank. 

"The  Sutton  Manufactttbinq  Co. 

"Per  Uenbt  S.  Hopper.  Treaa. 

Protested  for  nonpayment  September  6,  1891. 
Inclorsed  on  back  of  note: 

"Hopper  Lttmber  &  Manufacturtng  Co. 

"Per  J.  S.  Hopper.  Prea. 
"Pay  to  6.  F.  Bartholumew,  cashier,  or  order. 

"C.  E.  Arndt.  Cashier." 

C.  E.  Arndt  was  the  cashier  of  the  Citizens'  National  Bank  of  Michi- 
gan City,  Ind.,  and  G.  F.  Bartholomew  was  the  cashier  of  the  plaintiff 
bank.  J.  8.  Hopper  was  president  of  both  the  Hopper  Lumber  & 
Manufacturing  Company  of  Michigan  City,  and  of  the  Sutton  Manufac- 
turing  Company  of  Detroit,  and  Henry  S.  Hopper,  his  son,  was  the 
secretary  of  both  companies.  The  Sutton  Manufacturing  Company  was 
a  sol  vent  and  prosperous  concern,  engaged  in  the  manufacture  of  pails 
and  buckets  and  smaller  wootlen  ware.  The  Hopper  Manufacturing 
Company  was  a  new  enterprise,  engaged  in  making  refrigerators  and 
furniture  specialties.  The  Sutton  Manufacturing  Company  was  a  cor- 
jioration  organized  under  the  general  laws  of  Michigan,  as  contained  in 
chapter  124  of  Howell's  .<lnnotated  Statutes  of  Michigan,  the  fourth  sec- 
tion of  which  (Comp.  §  4130)  reads  as  follows: 

"The  stockholders  of  every  corporation  formed  under  this  act  shall  •■  *  • 
distinctly  and  definitely  state  in  said  articles  (of  association)  the  purpose  for 
wliich  every 'such  corpuration  shall  be  established,  and  it  shall  not  be  lawful 
for  said  corporation  to  divert  its  uperations,  or  appropriate  Its  funds,  to  any 
other  purpose  except  as  hereinafter  stated." 

The  acceptance  sued  upon  was  given  for  the  accommodation  of  the 
Hopper  Lumber  &  Manufacturing  Company,  and  was  without  any 
consideration  moving  to  the  Sutton  Company.  The  bill  was  drawn  by 
J.  S.  Hopper  at  Michigan  City,  Ind.,  and  sent  to  his  son,  Henry  S. 
Hopper,  the  secretary  and  treasurer  of  the  Sutton  Company,  at  Detroit. 
Henry  accepted  it,  and  returned  it  to  his  father,  at  Michigan  City,  who 
procured  the  note  to  be  discounted  by  the  Citizens'  National  Bank  of 
Michigan  City.  The  evidence  on  the  trial  was  conflicting  upon  the  point 
whether  the  oflicers  of  the  Citizens'  Bank  knew  that  this  bill  was  accom- 
modation paper,  or  knew  that  the  Hoppers,  father  and  son,  filled  the 
same  ofiRccs  in  both  companies.  It  was  undisputed,  however,  that  the. 
plaintiff  was  a  bona  fide  purchaser  of  the  bill  without  notice  and  for  value 
before  maturity.  At  the  conclusion  of  the  evidence  the  court  below  di- 
rected the  jury  to  return  a  verdict  for  the  defendant  on  two  grounds: 
Mrsl,  that  the  acceptance  sued  on,  being  without  consideration,  was 
beyond  the  power  of  the  defendant  company  to  make,  and  was  void; 
and,  second,  that  the  bill  wns  not  a  negotiable  instrument,  and  it  was  there- 
fore open  to  the  defendant  to  show  that  it  was  without  consideration. 
A  writ  of  error  was  sued  out  by  the  plaintiff  to  the  judgment  for  de- 
fendant, and  the  error  assigned  was  the  direction  of  the  court  to  the  jury. 
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Don  M.  Dickitison  and  Elliott  G.  Stevenson,  for  plaintiff  in  error. 
Henry  C.  Wiener  and  fh-ed  C.  Harvey,  for  defendant  in  error. 
Before  Brown,  Circuit  Justice,  and  Taft,  Circuit  Judge. 

Taft,  Circuit  Judge,  (after  itating  the  facts.')  This  judgment  must  be 
reversed.  We  cannot  agree  that  either  of  the  grounds  upon  which  the 
learned  judge  directed  a  verdict  for  the  defendant  was  well  taken. 

1.  The  feature  of  the  bill  which  in  the  opinion  of  the  court  below 
destroyed  its  negotiability  was  the  stipulation  to  pay  attorneys'  fees. 
It  was  said  that  this  rendered  the  amount  due  uncertain,  and  that  cer- 
tainty in  the  amount  due  was  an  essential  of  negotiable  paper. 

The  bill  was  drawn  in  Indiana  and  accepted  in  Michigan,  to  be  dis- 
counted in  Indiana,  and  to  be  paid  in  Michigan.  In  Ttiden  v.  Blair,  2 1 
Wall.  241,  Pelton,  a  resident  of  Chicago,  drew  a  draft  payable  in  (iU 
days,  and  sent  it  to  Tilden  &  Co.,  a  firm  resident  in  New  York  state,  for 
their  acceptance.  They  accepted  it  without  consideration,  and  returned 
it  to  him  for  the  purpose  of  enabling  him  to  have  it  discounted  in  Chi- 
cago. The  draft  was  made  payable  in  New  York  city.  The  supreme 
court  held  that  the  draft  was  an  Illinois  contract,  and  that  the  liability 
of  the  acceptors  to  a  bona  fide  purchaser  for  value  before  maturity  was  to 
be  determined  by  the  law  of  Illinois,  and  not  by  that  of  New  York.  The 
case  cited  and  the  one  at  bar  are  on  all  fours,  and  the  contract  here  must 
accordingly  be  held  to  be  an  Indiana  contract,  the  liability  on  which  is 
to  be  determined  by  Indiana  law.  Except  so  far  as  the  rights  of  the 
parties  are  affected  by  statute  the  question  is  one  of  gieneral  commercial 
law,  but  it  is  the  general  commercial  law  of  the  state  of  Indiana.  Upon 
such  questions  courts  of  the  United  States,  in  exercising  a  jurisdiction 
concurrent  with  that  of  the  state  courts,  have  always  asserted  an  inde- 
pendence of  judgment  as  to  the  state  law,  even  if  they  differ  with  the 
state  supreme  court.  But  where  the  question  is  a  new  one  with  the  fed- 
eral courts  it  is  their  rule,  as  it  is  their  duty,  to  give  weight  to  the  de- 
cisions of  the  courts  of  the  state,  whose  law  they  are  administering. 
Bvrijess  v.  Seligman,  107  U.  S.  20,  2  Sup.  Ct.  Rep.  10,  and  authori- 
ties cited  on  page  84,  107  U.  8.,  and  page  22,  2  Sup.  Ct.  Rep. 

The  contract  of  acceptance  is,  by  the  face  of  the  bill,  to  "  pay  *  *  * 
two  thousand  dollars,  with  interest  at  the  rate  of  eight  per  cent,  per  an- 
num alter  maturity,  and  attorneys'  fees,  without  any  relief  from  valua- 
tion or  appraisement  laws."  The  stipulation  as  to  interest  expressly  ap- 
plies only  in  case  the  bill  is  riot  paid  at  maturity.  The  provision  as  to 
valuation  and  appraisement  laws  can,  in  view  of  the  operation  of  such 
laws,  have  reference  only  to  the  execution  of  a  judgment  or  attachment 
on  suit  brought,  and  is  therefore  also  applicable  only  in  case  the  bill  is 
not  paid  at  maturity.  On  the  principle  of  noscitMr  a  sodis  it  clearly  fol- 
lows that  the  afjreement  to  pay  attorneys'  fees  could  only  become  opera- 
tive after  the  bill  had  been  dishonored.  Such  would  be  the  reasonable 
interpretation  of  the  contract  without  the  aid  of  the  other  stipulations, 
for  it  is  not  usual  or  necessary  to  employ  attorneys  to  collect  bills  before 
they  are  due.  In  Proctor  v,  Baldwin,  82  Ind.  377,  it  was  held  by  the 
V.52F.U0.2— 13 
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supreme  court  of  Indiana  that  in  a  promissory  note  in  which  the  maker 
agreed  to  pay  an  amount  certain,  "  with  ten  per  cent,  interest  and  attor- 
neys'fees,"  the  condition  was  implied  that  only  such  attorneys' fees  could 
be  charged  against  the  maker  as  were  incurred  after  dishonor.  That  was 
a  stronger  case  than  this.  In  Maxioell  y.  Morehart,  66  Ind.  301,  the 
words,  "  with  interest  at  ten  per  cent,  per  annum  after  maturity  and  at- 
torneys' fees,  "  were  similarly  construed.  See,  also,  Garver  v.  Pontious, 
Id.  191. 

Lest  it  may  be  supposed  to  have  escaped  our  attention,  a  statute  of 
Indiana,  which  took  effect  March  10,  1876,  (section  5518,  Revised  Stat- 
utes of  Indiana,  1881,)  should  be  noticed  in  this  connection.  It  reads 
as  follows: 

"Attorneys'  Fees.  Any  and  all  agreements  to  pay  attorneys'  fees  upon  any 
condition  therein  set  forth,  and  made  a  part  of  any  bill  of  exchange,  accept- 
ance, draft,  promissory  note,  or  other  written  evidence  of  indebtedness,  \kre 
hereby  declared  illegal  and  void:  provided,  that  nothing  in  this  section  shall 
be  construed  as  applying  to  contracts  made  previous  to  the  taking  effect  of 
this  act." 

Our  construction  of  the  bill  in  suit  is  that  the  attorneys'  fees  therein 
provided  are  payable  only  on  condition  of  nonpayment  of  the  bill  at 
maturity,  and  this  might  seem  to  bring  the  stipulation  within  the  in- 
hibition of  the  section  just  quoted .  That  the  section  is  not  to  be  r^arded 
as  having  such  effect  is  authoritatively  settled  by  the  supreme  court  of  the 
state  in  Churchman  v.  Martin,  54  Ind.  380,  where  it  was  held  that  astip- 
ulation to  pay  the  amount  of  the  note  "  and  five  per  cent,  attorneys' 
fees  "  was  not  void  under  the  statute,  although  there  was  an  implied  con- 
dition that  they  should  only  be  payable  in  case  of  dishonor,  because 
the  statute  only  forbade  such  stipulation  when  the  condition  was  ex- 
pressed in  the  instrument.  As  the  condition  is  not  expressed  in  the  bill 
in  suit,  but  is  implied,  the  statute  does  not  apply  to  it. 

The  Jaw  of  bills  of  exchange,  established  as  it  has  been  by  ancient 
usage,  is  frequently  arbitrary,  and  not  deducible  from  logical  consider- 
ations. Upon  the  point  at  issue  here,  however,  the  authorities  are  in 
such  hopeless  conflict  that  we  are  able  to  select  that  view  which  seems 
to  us  most  consistent  with  the  general  character  of  such  instruments. 
The  indispensable  qualities  of  a  bill  of  exchange  are  that  it  shall  be  pay- 
able in  a  sum  certain,  at  a  time  certain,  to  a  person  certain.  It  is  in- 
tended to  be  a  circulating  medium  until  maturity.  For  this  purpose 
every  purchaser  must  know  exactly  what  will  be  or  ought  to  be  paid  on 
it  at  maturity.  It  only  has  currency  on  the  hypothesis  that  it  is  to  be 
paid  at  that  time.  If  the  sum  then  to  be  paid  is  fixed  and  certain,  we 
do  not  see  why  that  is  not  sufficient.  A  stipulation  as  to  what  shall  be 
done  in  case  the  bill  is  not  paid  does  not  affect  its  character  as  a  finan- 
cial medium  before  it  is  dishonored.  As  soon  as  the  bill  is  dishonored, 
it  loses  its  value  as  a  negotiable  instrument,  for  thereafter  an  indorsee 
gains  no  better  title  than  his  transferrer.  It  is  unreasonable  to  .hold  that 
the  negotiability  of  a  bill  is  lost  because  of  a  provision  having  no  effect 
while  it  remains  negotiable. 
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Ab  already  intimated,  it  is  impossible  to  reconcile  the  anthorities. 
For  the  reasons  given  we  prefer  to  follow  those  courts  which  hold  that 
the  a^ireement  to  pay  attorneys'  fees  after  maturity  does  not  destroy  the, 
negotiability  of  a  bill  of  exchange.  We  are  the  more  inclined  to  do  so 
because  we  are  considering  an  Indiana  contract,  and  this  view  has  been 
established  as  the  law  of  that  state  in  a  series  of  decisions,  b^inning  with 
Staneman  v.  Pyle,  35  Ind.  108.  The  other  cases  are  Proctor  v.  Baldwin, 
82  Ind.  377;  Tuley  v.  McClung,  67  Ind.  10;  Maxtodl  v.  Morehart,  66 
Ind.  301;  Smock  v.  R^iley,  62  Ind.  81;  Hubbard  v.  Harrison,  38  Ind. 
323. 

The  court  of  appeals  of  Kentacky  reached  the  same  conclusion  in  Oaar 
▼.  Banking  Co.,  11  Bush,  186;  the  supreme  court  of  Iowa  in  Sperry  v. 
Horr,  32  Iowa,  185;  the  supreme  court  of  Kansas  in  Seatonv.  SaniU,  18 
Kan.  434;  and  the  supreme  court  of  Illinois  in  Nickeram  v.  Shddm,  33 
HI.  372,  and  in  Houghton  v.  Morrison,  29  111.  244.  Judge  Pabdeb,  of  the 
fifth  circuit,  in  Adams  v.  Addington,  16  Fed.  Rep.  89,  and  Mr.  justice 
Brewer,  while  circuit  judge,  in  Hughitt  v.  Johnson,  28  Fed.  Bep.  865, 
expressed  the  same  views.  Other  authorities  to  the  same  effect  ate 
Trader  v.  Chidtster,  41  Ark.  242;  Heard  v.  Bank,  8  Neb.  10;  DietriA  T. 
Bayhi,  23  La.  Ann.  767;  HowenOtinv.  Barnes,  5  Dill.  482;  Banky. 
Fuqua,  (Sup.  Ct.  Mont.)  28  Pac.  Bep.  291.  See,  also,  Toumev.  Biee, 
122  Mass.  67,  and  Arnold  v.  Railroad,  5  Duer,  207.  The  contrary  de- 
cisions in  Dakota,  Minnesota,  Wisconsin,  Missouri,  South  Carolina, 
North  Carolina,  California,  Pennsylvania,  Maryland,  and  Michigan  it 
would  be  useless  to  consider  or  to  attempt  to  distinguish. 

2.  The  remaining  question  is  whether  the  Sutton  Manufacturing  Com- 
pany can  avoid  their  acceptance  in  the  hands  of  a  bona  fide  purchaser 
for  value  before  maturity  on  the  ground  that  it  was  ultra  vira. 

The  evidence  shows  conclusively  that  Henry  S.  Hopper,  the  secretary 
and  treasurer,  had  full  and  general  authority  to  sign  and  issue  business 
paper  on  behalf  of  the  corporation.  The  only  limitation  of  his  authority 
was  the  same  \a  that  upon  the  corporation  itself,  namely,  the  extent  of 
its  charter  powers. 

Every  one  dealing  with  a  corporation  is  charged  with  notice  of  its  cor- 
porate powers.  If,  therefore,  a  reference  to  the  charter  shows  a  seepaing 
act  of  the  corporation  to  be  beyond  its  powers,  it  is  void,  and  cannot  be 
made  the  basis  of  any  claim  of  liability  against  the  corporation.  But 
there  are  acts  that  may  or  may  not  be  within  the  charter  powers,  their 
lawful  character  being  dependent  on  the  existence  of  a  fact  which  can- 
not be  known  from  the  act  itself.  If  the  extrinsic  feet  upon  which  de- 
pends the  lawful  character  of  the  act  is  one  peculiarly  within  the  knowl- 
edge of  the  general  agent  of  the  corporation  by  whom  the  act  is  done, 
the  act  itself  is  an  implied  representation  that  the  necessary  fact  exists, 
tiie  truth  of  which  the  corporation  is  estopped  to  deny  against  any  per- 
son who  in  dealing  with  the  corporation  has  parted  with  value  on  the 
faith  of  it.  The  principle  has  been  frequently  applied  in  cases  of  com- 
mercial paper  issued  in  the  name  of  the  corporation  by  its  officezs  bav> 
ing  general  authority  to  issue  such  paper. 
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A  leading  case  is  that  of  Stoney  v.  Insuranct  Co.,  11  Paige,  635. 
Chanoellor  Walworth  there  decideil  that  a  negotiable  security  of  a  cor- 
poration which  upon  its  face  appeared  to  have  been  duly  issued  by  the 
oorporation,  and  in  conformity  with  the  provisions  of  its  charter,  is 
valid  in  the  hands  of  a  bona  fide  holder  thereof  without  notice,  although 
such .  security  was  in  fact  issued  for  a  purpose  and  at  a  place  not  au- 
thorized by  the  charter  of  the  company,  and  in  violation  of  the  laws  of 
the  state  where  it  was  actually  issued.  See,  also,  to  the  same  efTect, 
Farmers^  <fc  Mechanici'  Bank  v.  Butchers'  &  Drovers'  Bank,  16  N.  Y.  125; 
Bisaell  V.  Railroad  Cos.,  22  N.  Y.  289;  Mechanics'  Banking  Ass'n  v.  New 
York  &  8.  White  Lead  Co.,  36  N.  Y.  605;  Bank  v.  Young,  (N,  J.  En.  & 
App.)  7  Atl.  Rep.  488;  Wright  v.  Line  Co.,  101  Pa.  St.  204;  Water  Co. 
V.  DeKay,  36  N.  J.  Eq.  548;  Credit  Co.  v.  Hoice  Mach.  Co.,  54  Conn.' 
357,  8  Atl.  Rep.  472;  Oelpcke  v.  City  of  Dubuque,  1  Wall.  203;  Oenesee 
County  Sav.  Bank  v.  Michigan  Barge  Co.,  52  Mich.  438,  18  N.  W.  Rep. 
206;  Bird  v.  Daggett,  97  Mass.  494. 

The  learned  judge  below  held  that  these  authorities  did  not  apply  be- 
cause of  the  general  statutes  of  Michigan,  above  referred  to,  making  it 
unlawful  to  divert  the  operations  or  to  appropriate  the  funds  of  a  cor- 
poration to  purposes  not  set  forth  in  the  articles  of  association. 

In  his  view  this  statutory  denunciation  of  ultra  vires  acts  renders  ac- 
commodation paper  absolutely  void.  We  cannot  agree  with  him.  The 
general  terms  of  the  statute  indicate  that  it  was  in  this  respect  merely 
declaratory  of  the  common  law.  If  the  legislature  of  Michigan  had  in- 
tended to  establish  a  rule  of  liability  for  corporations  of  that  state  differ- 
ent Irom  that  applied  to  corporations  everywhere  else,  it  would  have 
used  more  specific  language,  so  that  its  purpose  could  not  be  misunder- 
stood. 

Negotiable  instruments  having  4heir  origin  in  a  transaction  forbidden 
by  statute  are  not  void  in  the  hands  of  a  bona  fide  holder  for  value  without 
notice  unless  the  statute  expressly  declares  them  to  be  voj^.  Chit.  Bills, 
95;  Story,  Prom.  Notes,  §  192;  Daniel,  Neg.  Inst.  §  188;  Norris  v. 
Langley,  19  N.  H.  423;  Bank  v.  Thompson,  42  N.  H.  36y;  Converse  v. 
Foster,  32  Vt.  828,  831;   WyaU  v.  Bvlmer,  2  Esp.  538. 

Here  is  not  a  specific  avoiding  of  accommodation  paper  issued  by  cor- 
porations, and  we  think  it  would  be  going  much  too  far  to  give  such  ef- 
fect to  the  very  general  language  under  consideration. 

In  Bird  v.  Daggett,  97  Mass.  494,  it  was  held  that  where  an  agent  of 
a  corporation,  duly  authorized  to  sign  all  notes  and  business  paper,  un- 
lawfully gave  accommodation  paper  in  the  name  of  the  company,  the 
company  was  liable  to  a  bona  fide  holder  for  value  before  maturity.  The 
general  statute  of  Massachusetts,  like  the  Michigan  statute,  provided 
that  it  should  be  unlawful  for  it  to  divert  its  operations  or  appropriate 
its  funds  to  other  purposes  than  those  set  forth  in  its  articles  of  associa- 
tion.    The  case  is  exactly  like  the  one  at  bar. 

The  Michigan  cases  cited  do  not  meet  the  point.  In  Beecher  v.  Dacey, 
46  Mich.  98,  7  N.  W.  Rep.  689,  the  making  of  accommodation  accept- 
ances was  said  not  to  be  within  the  powers  of  the  corporation,  but 
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there  was  in  that  case  no  question  of  the  rights  of  a  hona  fide  holder  for 
value.  The  same  is  true  of  the  cases  of  McTjellan  v.  Me  Works,  66  Mich. 
582,  23  N.  W.  Rep.  321,  where  the  court  held  that  the  plaintiff  had 
notice  of  facts  from  which  he  ought  to  have  inferred  the  real  character 
of  the  paper.  The  case  of  Merchants^  Nat.  Bank  v.  Detroit  Knitting  &  Corset 
Works,  68  Mich.  620,  36  N.  W.  Rep.  696,  seems  to  be  based  wholly  on 
McLelian  v.  File  Works,  .nnd  turned  on  the  question  of  the  general  au- 
thority of  the  agent  signing  the  acceptance.  The  statute  and  its  effect  are 
not  considered  at  all. 

The  judgment  of  the  circuit  court  is  reversed,  with  instructions  to  or^ 
der  a  new  trial. 

iP  -,  ■        .- 

Pouii.iN  V.  Canadian  Pac.  Ry.  Co. 
(Circuit  Court  of  Appeals,  Sixth  Circuit.    October  11,  1S93.) 

., No.  43.  .  '       '," 

1.  Carkiebs— Ejection  of  Passenoeii— Defkctive  Ticket. 

The  face  of  a  railway  ticket  is  conclusive  (3vidence  to  the  conductor  of  the  terms 
of  the  contract  between  the  passenger  and  the  company,  and  the  purchaser  of  a  de- 
fective ticket,  who  is  ejected  from  a  train,  must,  rely  upon  his  action  against  the 
company  for  the  negligent  mistake  of  the  ticket  agent.  Builwny  Co.  v.  Bennett, 
50  Fed.  Kep.  496,  1  C.  C.  A.  544,  followed. 

Sk    BaMK— CONTRIBOTORT   NEGLIGENCE. 

At  the  city  ticket  office  of  a  railroad  company  a  passenger  paid  the  price  of  a 
ticket  from  Detroit  to  Quebec  and  return,  but,  by  mistake  of  the  agent,  was  given 
a  ticket,  both  parts  of  which  were  stamped  for  passage  from  Detroit  to  Quebec. 
He  discovered  the  mistake  when  about  to  take  the  train,  and  thereupon  consulted 
a  person  temporarily  in  charge  of  the  station  office  during  the  absence  of  the  agent. 
This  person  said  he' had  no  authority  to  correct  the  mistake,  but  thought  the  mat- 
ter would  be  all  right.  The  passenger  went  to  Quebec,  and  spent  several  weeks, 
but  on  the  way  home  was  ejected  from  the  train.  Held,  that  he  was  bound  to 
know  that  the  conductor  had  a  right  to  refuse  the  ticket,  and  therefore,  in  board- 
ing the  train,  was  guilty  of  negligence  barring  a  recovery  in  tort,  and  rendering 
his  damages  merely  nominal  if  his  action  is  on  contract.  Brown,  J.,  dissenting  on 
the  ground  that,  under  all  the  circumstances  of  the  case,  the  question  of  contribu- 
tory negligence  was  one  for  the  jury.  i'l/tJy  v.  WiiUacc,  49  Fed.  Rep.  SOI,  1  C.  C. 
A.  435,  and  Evaiis  V.  Riillroud  Co.,  "(Mich.)  50  N.  W.  Rep.  380,  distinguished. 
S.  Bamf;. 

The  fact  that  one  conductor  allowed  a  passenger,  who  was  subsequently  ejected 
by  another  conductor,  to  ride  on  a  de'fective  ticket,  does  not  affect  the  proper  stand- 
ard of  due  care  on  the  part  of  the  passenger  in  trying  to  cure  the  defect. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Michigan. 

Action  on  the  case  by  John  B.  Poulin  against  the  Canadian  Pacific 
Railway  Company  to  recover  damages  ibr  ejection  from  a  train.  The 
declaration  was  demurred  to  on  the  ground  that  it  should  have  sounded 
in  contract.  Demurrer  overruled.  47  Fed.  Rep.  858.  Jury  instructed 
to  find  for  defendant.     Plaintiff  brings  error.     Affirmed. 

Statement  by  Taft,  Circuit  Judge: 

Plaintiff  was  a  resident  of  the  city  of  Toledo,  Ohio,  and  the  defendant 
was  a  railway  corporation  organized  under  the  laws  of  the  Dominion  of 
Canada.     The  facts  shown  by  the  evidence  were  as  follows:    Plaintiff 
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applied  to  the  ticket  agent  of  defendant  in  the  city  ticket  office  in  De- 
troit for  two  tickets  from  Detroit  to  Quebec  and  return.  The  ticket  agent 
received  his  money  and  gave  him  two  tickets,  made  up  of  two  coupons 
each.  After  leaving  the  ticket  office,  plaintiff  went  to  the  station  to 
which  the  ticket  agent  had  directed  him,  and  while  there  gave  one  of 
the  tickets  to  a  friend  for  whom  he  had  purchased  it.  In  doing  so  his 
attention  was  directed  to  his  own  ticket,  which  led  him  to  think,  as  he 
says,  that  "it  was  not  exactly  right,"  for  he  saw  that  though  he  had 
asked  for  a  ticket  from  Detroit  to  Quebec,  and  from  Quebec  to  Detroit, 
the  agent  had  given  him  a  ticket  made  up  of  two  coupons,  each  of  which 
purported  to  entitle  him  to  passage  from  Detroit  to  Quebec.  He  went 
to  the  ticket  office  in  the  station,  and  asked  the  person  who  was  there 
to  exchange  the  ticket  for  a  proper  one.  This  person  replied  that  the 
agent  who  had  authority  to  make  the  exchange  was  not  in,  but  that  he 
thought  the  ticket  as  it  was  would  be  all  right,  and  that  conductors 
would  understand  the  mistake.  Plaintiff  took  the  train  in  a  few  min- 
utes thereafter,  and  by  giving  up  the  first  coupon  of  his  ticket  obtained 
passage  to  Quebec,  where  he  visited  friends  for  several  weeks.  Return- 
ing, plaintiff  offered  the  remaining  coupon  of  his  ticket  to  the  conductor 
of  the  train  between  Quebec  and  Montreal,  wlio  said  it  was  a  mistake 
which  he  could  not  understand,  but  that  it  was  all  right,  and  he  punched 
it.  On  the  train  from  Montreal  to  Toronto,  however,  another  conductor 
declined  to  take  the  ticket,  on  the  ground  that  it  was  not  good,  and  re- 
quired plaintiff  to  pay  his  fare  or  leave  the  train.  Plaintiff  had  not  suf- 
ficient money  to  pay  his  fare,  and  was  obliged  to  leave  the  train  at  a 
station  20  miles  west  of  Montreal.  Returning  thence  to  Montreal,  he 
applied  to  the  main  offices  of  the  defendant,  where  his  ticket  was  ex- 
changed for  a  correct  one,  and  he  then  resumed  his  journey.  He  suf- 
fered considerable  inconvenience  because  of  the  delay.  It  appeared  that 
the  rules  of  the  company  forbade  conductors  to  accept  such  a  ticket  for 
passage  from  Quebec  to  Detroit. 

The  plaintiff  declared  in  trespass  on  the  case  on  the  negligence  of  the 
ticket  agent  in  selling  him  a  wrong  ticket,  and  asked  damages  for  all  its 
consequences  to  him.  The  evidence  showing  the  facts  as  stated,  the 
court  directed  the  jury  to  return  a  verdict  for  the  defendant,  because  the 
injury  which  the  plaintiff  had  suffered  was  the  consequence  of  his  con- 
tributory negligence.  A  writ  of  error  was  sued  out  to  the  judgment  en- 
tered on  the  verdict,  and  the  error  assigned  was  to  the  direction  of  the 
court. 

Charles  T.  WilMns,  for  plaintiff. 

F.  H.  Canfield,  (Angxts  McMurchy,  on  brief,)  for  defendant. 

Before  Brown,  Circuit  Justice,  and  Jackson  and  Taft,  Circuit  Judges. 

Taft,  Circuit  Judge,  (afier  stating  the  facts.)  Counsel  for  the  defend- 
ant contends  that  under  the  practice  in  Michigan,  where  the  com- 
mon-law form  of  procedure  still  obtains,  the  judgment  for  defendant 
should  not  be  disturbed,  because  the  gist  of  plaintiff's  action  is  breach 
of  contract,  whereas  he  has  declared  in  tort.     The  objection  was  raised 
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on  demurrer  in  the  court  below,  and  overruled.  The  reasons  of  the 
learned  district  judge  for  this  ruling  are  fully  set  forth  in  PouUin  v.  Rail- 
way  Co.,  47  Fed.  Rep.  858.  Upon  the  correctness  of  the  conclusion 
there  reached  we  do  not  express  an  opinion,  because  we  think  that,  ir- 
respective of  the  form  of  action,  the  court  was  right  in  directing  a  ver- 
dict for  the  defendant  on  the  admitted  facts  of  the  case.  The  contract 
of  carriage  between  the  parties  was  made  by  the  plaintiff  with  the  city 
ticket  agent  of  the  defendant  at  Detroit.  The  terms  of  that  contract 
were  that,  in  consideration  of  the  fare  paid,  the  defendant  company 
would  give  to  the  plaintiff  a  token  or  ticket  which,  upon  exhibition  to 
defendant's  conducturs  or  other  agents  in  charge  of  defendant's  trains, 
would  secure  his  safe  carriage  from  Detroit  to  Quebec  and  back  again. 
The  city  ticket  agent  committed  a  breach  of  the  contract  by  delivering 
a  token  or  ticket  purporting  to  entitle  the  plaintiff  to  two  passages  from 
Detroit  to  Quebec.  The  plaintiff  had  his  right  of  action  for  all  the  dam- 
ages which  would  naturally  flow  from  such  a  breach,  in  the  contempla- 
tion of  the  parties  when  the  contract  was  made.  It  is  possible  that, 
if  trespass  also  lies  at  the  election  of  the  plaintiff,  the  measure  of  dam- 
ages would  be  somewhat  wider.  The  question  is  immaterial  here.  The 
plaintiff,  before  he  went  aboard  the  train  from  which  he  was  ejected, 
discovered  that  the  agent  had  made  a  mistake,  and  that  he  had  not  de- 
livered to  him  a  ticket  which  on  its  face  entitled  him  to  return  from 
Quebec  to  Detroit.  The  law  settled  by  the  great  weight  of  authority, 
and  but  recently  declared  in  a  case  in  this  court,  {Railway  Cto.  v.  BmnM, 
50  Fed.  Rep.  496,  1  C.  C.  A.  544,)  is  that  the  face  of  tjie  ticket  is  con- 
clusive evidence  to  the  conductor  of  the  terms  of  tlie  contract  of  carriage 
between  the  passenger  and  the  company.  The  reason  for  this  is  found 
in  the  impossibility  of  operating  railways  on  any  other  principle,  with 
a  due  regard  to  the  convenience  and  safety  of  the  rest  of  the  traveling 
public,  or  the  proper  security  of  the  company  in  collecting  its  fares. 
The  conductor  cannot  deciile  from  the  statement  of  the  passenger  what 
his  verbal  contract  with  the  ticket  agent  was,  in  the  absence  of  the 
counter  evidence  of  the  agent.  To  do  so  would  take  more  time  than  a 
conductor  can  spare  in  the  proper  and  sa,fe  discharge  of  his  manifold 
and  important  duties,  and  it  would  render  the  company  constantly  sub- 
ject to  fraud,  and  consequent  loss.  The  passenger  must  submit  to  the 
inconvenience  of  either  paying  his  fare  or  ejection,  and  rely  upon  his 
remedy  in  damages  against  the  company  for  the  negligent  mistake  of 
the  ticket  agent.  There  is  some  conflict  among  the  authorities,  but  the 
great  weight  of  them  is  in  favor  of  the  result  here  stated.  Bradshaw  v. 
Railroad,  135  Mass.  407;  Townsend  v.  Railroad,  56  N.  Y.  295; 
Frederick  v.  Rnilro<id  Co.,  37  Mich.  842;  Shdton  v.  Railuay  Co.,  29  Ohio 
St.  214;  Dietrich  v.  Railroad  Co.,  71  Pa.  St.  432;  Peiricv.  Railroad  Co., 
42  N.  J.  Law,  449;  Railroad  Co.  v.  Cfriffin,  68  111.  499;  Hall  v.  Railumj 
Co..  15  Fed.  Rep.  57;  Pennine/ton  v.  Railroad  Co.,  62  Md.  95;  Johnaon 
V.  Same,  63  Md.  106;  Mechems  Hutch.  Car.  §  580i. 

In  the  opinion  of  the  majority  of  the  court,  the  plaintiff  was  bound 
to  know  the  law,  and,  when  he  discovered  that  his  ticket  on  its  face  did 
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not  secure  him  carri^fe  from  Quebec  to  Detroit,  he  was  bound  to  know 
that  the  conductor  of  the  defendant  would  be  justified  in  refusing  to  rec- 
ognize it  as  evidence  of  his  right  to  such  carriage.  Could  he  then  in- 
cur the  risk  of  expulsion  from  the  train  by  taking  passage  with  this 
ticket,  and,  if  expelled,  charge  his  consequent  injury  and  inconvenience 
to  the  mistake  of  the  ticket  agent?  A  majority  of  the  court  is  of  opin- 
ion that  he  could  not.  It  matters  not  whether  his  action  sounds  in  tort 
or  in  contract.  If  in  tort,  then  the  rule  is  that  he  cannot  recover  any 
damages  for  an  injury  growing  out  of  the  n^ligence  of  the  defendant, 
which,  by  the  use  of  due  care,  he  might  have  avoided.  If  in  contract, 
then  it  was  his  duty  to  use  due  diligence  to  reduce  the  damages  from 
the  breach,  and  failure  to  do  so  prevents  recovery  for  any  damages  which 
might  by  due  diligence  or  care  have  been  avoided.  Knowing,  as  the 
plaintiff  did,  that  his  ticket  did  not  purport  to  give  him  a  right  to  be 
carried  on  defendant's  train  from  Quebec  to  Detroit,  and  charged,  as  he 
was,  with  the  knowledge  that  this  was  conclusive  evidence  of  his  con- 
tract to  the  conductor,  his  conduct  in  getting  upon  the  train  at  Quebec 
with  the  ticket  was  negligence  as  a  matter  of  law,  and  it  was  unneces- 
sary to  submit  the  question  to  the  jury.  The  plaintiff  admittedly  suf- 
fered no  injury  or  inconvenience  before  he  was  put  off  the  train  west  of 
Montreal.  The  injury,  delay,  and  other  inconvenience,  suffered  by  him 
from  the  ejection,  he  might'have  avoided  by  exercising  due  care.  There- 
fore, if  his  right  of  action  sounds  in  tort,  as  he  has  laid  it,  he  was  enti- 
tled to  recover  no  damages.  If  his  right  of  action  was  the  breach  of  the 
contract,  as  he  might  have  declared  it,  his  damages  could  only  have  been 
nominal. 

Much  reliance  is  placed  on  the  fact  that  plaintiff  consulted  a  person 
in  a  ticket  office  in  the  station,  who  told  him  that  he  thought  the  ticket 
would  be  all  right,  and  that  the  conductor  would  see  the  mistake.  But 
this  person  expressly  disclaimed  any  authority  to  rectify  the  mistake,  by 
saying  that  the  agent  who  had  such  authority  was  not  there.  It  is  said, 
however,  that,  without  regard  to  the  person's  actual  authority,  this  cir- 
cumstance ought  to  have  been  submitted  to  the  jury,  as  bearing  upon 
the  question  whether  plaintiff  acted  with  ordinary  prudence,  and  coun- 
sel cites,  as  authority  to  the  point,  a  railway  crossing  accident  case,  where 
it  was  held  proper  to  submit  to  the  jury,  as  affecting  the  question  of  req- 
uisite caution  on  the  part  of  the  plaintiff  in  approaching  the  track,  the 
circumstance  that  he  was  beckoned  to  come  on  by  some  one  who  was  appar- 
ently the  gate  flagman,  although  in  fact  he  was  not  so.  B^mm-  v.  Railroad 
Co.,  (Mich.)  50  N.  W.  Rep.  386.  There  is  no  analogy  between  the  ca.se 
cited  and  the  one  at  bar.  The  question  of  the  due  care  of  the  plaintiff 
in  the  accident  case  depended,  of  course,  upon  the  seeming  situation  as 
it  would  appear  to  any  ordinarily  prudent  man  in  his  position,  and,  if 
the  man  who  beckoned  had  the  appearance  of  a  flagman,  the  plaintiff^s 
conduct  was  reasonably  prudent  in  acting  on  that  appearance,  or,  at 
least,  the  circumstance  as  to  the  pseudo-flagman  was  one  for  the  jury  to 
consider  in  deciding  the  question  of  plaintiff's  care,  or  his  want  of  it. 
But  in  this  case  plaintiff  knew  from  his  express  statement  that  the  man 
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in  the  station  office  was  not  the  station  ticket  agent  of  the  defendant, 
and  had  no  authority  to  act  in  regard  to  the  mistake  of  the  city  ticket 
agent. 

This  is  not  a  case,  it  will  be  observed,  where  the  terms  of  the  ticket, 
in  order  to  be  understood,  had  to  be  read  in  the  light  of  rules  of  the 
company  not  known  to  the  passenger.  Here  was  no  representation  by 
the  ticket  agent  selling  the  ticket  as  to  the  effect  of  ambiguous  language 
or  signs  on  its  face,  on  which  the  passenger  might  rely,  as  in  the  case 
of  Murdoch  v.  Railroad  Co.,  137  Mass.  293.  The  language  of  the  ticket 
was  plain,  and  there  was  no  attempt  to  vary  its  meaning  by  any  verbal 
statement  by  the  ticket  agent  selling  it.  If  there  had  been,  a  case  would 
be  presented  which  might  call  for  the  application  of  different  principles. 
Under  such  circumstances,  the  passenger  would  probably  have  the  right 
to  rely  on  the  representation  by  the  agent  that  tlie  ticket  was  all  right, 
as  being,  in  efiect,  a  statement  that  the  rules  of  the  company  permitted 
conductors  to  receive  a  ticket,  good  on  its  face  for  passage  from  one  point 
to  another,  as  good  for  passage  either  way  between  the  points.  But  here 
the  agent's  act  in  selling  the  ticket  was,  as  plaintiff"  himself  admits,  a 
palpable  mistake,  which  plaintiff,  when  he  discovered  it,  had  no  right 
to  rely  upon  as  a  deliberate  representation  that  the  ticket  was  good  for 
passage  from  Quebec  to  Detroit. 

The  proper  course  for  the  plaintiff  to  have  pursued  would  have  been 
to  visit  the  city  ticket  office  at  Detroit,  and  have  the  mistake  rectified, 
or  he  might  before  his  return  have  obtained  a  proper  ticket  in  exchange 
at  the  ticket  office  at  Quebec,  where  he  spent  several  weeks;  in  either 
case,  holding  the  company  responsible  for  any  damages  arising  from 
his  delay  or  inconvenience.  The  contention  of  counsel  for  plaintiff  is 
that,  if  he  had  taken  this  course,  the  company  could  have  made  a 
complete  defense  on  the  ground  that  plaintiff  had  been  advised  by  the 
man  in  the  station  ticket  office  that  the  ticket  was  all  right,  and  that 
the  delay  was  unnecessary.  We  cannot  agree  to  this.  The  legal  ef- 
fect of  the  mistake  in  the  ticket  would  have  been  full  justification  for 
the  delay,  and  the  opinion  of  a  person  with  no  authority  to  act  in 
the  premises  would  have  been  a  poor  shield  for  the  railway  company 
in  such  an  action.  The  case  of  Kddy  v.  Wallace,  49  Fed.  Rep.  801, 
803,  1  C.  C.  A.  435,  relied  on  by  counsel  in  this  connection,  was 
where  a  passenger  jumped  off  a  train  on  the  advice  of  the  brakeman, 
and  was  injured.  It  was  left  to  the  jury  to  say  whether,  in  doing  so, 
he  acted  with  proper  care.  The  fact  that  the  brakeman  advised  him 
to  do  so  was  a  circumstance  tending  to  show  that,  in  jumping,  he 
acted  with  prudence.  The  difference  between  that  case  and  tfiis  is  that 
there  it  was  within  the  brakeman's  lawful  authority  to  advise  passengers 
when  to  alight,  while  here  the  advice  acted  on  came  from  one  not  only 
without  actual  authority,  but  also  without  assumed  authority.  The 
question  is  not  involved  in  this  case  of  the  rights  of  a  passenger  who,  r^ 
lying  entirely  on  the  ticket  agent,  does  not  examine  his  ticket,  and  finds 
the  mistake  for  the  first  time  when  the  ticket  is  presented  to  the  con- 
ductor.    Such  a  case  might  present  different  considerations. 
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The  circumstance  that  one  of  defendant's  conductors  allowed  the  ticket 
to  be  used  for  passage  from  Quebec  to  Montreal  does  not  aid  plaintiff. 
The  conductor  simply  did  not  follow  the  rules  of  the  company,  and  thus 
saved  the  plaintiff  the  greater  inconvenience  of  having  to  leave  the  train 
before  reaching  Montreal.  Even  if  the  conductor  did  thereby  mislead 
the  plaintiff  as  to  what  subsequent  conductors  would  do  with  the  ticket, 
it  was  not  to  the  plaintiff's  disadvantage.  As  the  conduct  of  the  plain- 
tiff in  attempting  to  ride  on  a  ticket  which  he  knew  did  not  purport  to 
give  him  a  right  to  do  so,  was,  in  our  view,  negligence,  as  matter  of  law, 
the  fact  that  a  conductor  was  negligent  could  not  affect  the  proper  stand- 
ard of  due  care  on  the  part  of  the  passenger.  Dietrich  v.  Railroad  Co. ,  71 
Pa.  St.  432.  It  follows  that  there  was  no  error  in  the  charge  of  the 
court  directing  a  verdict  for  the  defendant,  and  that  the  judgment  thereon 
must  be  affirmed. 

Brown,  Circuit  Justice,  (^dissenting.)  I  fully  concur  in  the  opinion 
of  the  court,  that,  as  between  the  plaintiff  and  the  conductor,  the  ticket 
must  be  deemed  conclusive  evidence  of  the  contract  with  the  company, 
and  therefore  that  the  conductor  was  justified  in  ejecting  the  plaintiff 
from  the  car.  I  am  also  of  the  opinion  that  defendant's  agent  was  guilty 
of  negligence  in  delivering  an  improper  ticket,  and  under  the  Michi- 
gan practice  I  am  inclined  to  think  an  action  upon  the  case  was  the 
proper  remedy. 

In  determining  the  question  whether  the  plaintiff  was  guilty  of  con- 
tributory negligence,  it  is  pertinent  to  consider  that  he  was  a  teacher  of 
music;  had  not  traveled  much;  that  he  purchased  his  ticket  at  an  up- 
town ofHce  of  the  company,  some  considerable  distance  from  the  station, 
and  then  went  to  the  station  to  take  a  particular  train,  and  on  arriving 
there  noticed  the  mistake  in  the  ticket.  The  train  was  advertised  to 
leave  within  a  half  or/three  quarters  of  an  hour,  and,  having  no  time  to 
go  back  to  the  office  where  he  purchased  the  ticket,  he  asked  a  man  in 
charge  of  the  ticket  office  at  the  station  to  exchange  the  ticket,  and  was 
told  that  the  agent  was  not  there,  and  he  could  not  exchange  it,  but  he 
thought  that  it  was  all  right, — they  would  understand  the  mistake.  The 
very  fact  that  the  company  did  not  have  an  agent  at  the  station  with 
authority  to  correct  a  mistake  of  this  kind  is  somewhat  singular,  and 
probably  induced  the  plaintifl"  to  rely  upon  the  statement  of  the  person 
he  found  there,  that  it  was  all  right.  It  appears  to  me  immaterial,  as 
bearing  upon  the  negligence  of  the  plaintiff,  whether  this  man  was  actually 
an  agent  of  the  company  or  not,  though  the  fact  that  he  was  the  only 
person  in  the  ticket  office  just  before  the  departure  of  a  train  would  natu- 
rally lead  to  the  inference  that  he  was  the  ticket  agent.  In  judging  of 
the  reasonableness  of  a  man's  conduct,  the  information  upon  which  he 
acted  is  always  pertinent.  In  the  view  I  have  taken  of  the  case,  if  he 
had  asked  any  experienced  railroad  man,  whether  connected  with  the 
company  or  not,  the  information  he  received  would  have  been  equally 
available  to  him.  It  is  a  matter  of  common  knowledge  that  conductors 
do  sometimes,  either  through  inadvertence  or  through  an  imperfect  ol> 
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serVance  of  their  own  rules  by  the  company,  accept  tickets  which  have 
expired,  or  take  up  tickets  which  are  being  used  in  the  wrong  direction, 
as  yr&s  actually  done  by  the  conductor  from  Quebec  to  Montreal  in  this 
case.  Such  conduct  might  easily  induce  a  person  of  ordinary  intelli- 
gence to  suppose  that  the  company  waived  a  strict  compliance  with  the 
terms  of  the  ticket  in  this  particular.  The  question  of  negligence  de- 
pends, too,  not  wholly  upon  what  was  done  in  a  particular  case,  but 
somewhat  upon  the  age,  capacity,  and  experience  of  the  party  doing  the 
act.  Had  the  plaintiff  been  an  experienced  railroad  man,  a  jury  would 
probably  find  little  difficulty  in  holding  that  he  must  have  known  his 
ticket  would  not  have  been  accepted,  and  that  he  should  have  returned 
to  the  office  of  the  company,  and  had  the  mistake  corrected.  On  the 
other  hand,  had  he  been  an  ignorant  man,  wholly  unacquainted  with 
traveling  and  the  usages  of  railroads,  a  jury  would  be  quite  likely  to  find 
that  he  was  not  guilty  of  n^ligence  in  acting  upon  the  advice  of  a  man 
in  charge  of  the  office  of  the  company  at  the  station,  and  I  should  have 
been  disposed  to  uphold  a  verdict  in  his  favor.  The  question  for  the 
court  in  every  such  case  is  whether  the  evidence  of  contributory  negli- 
gence is  so  clear  that  intelligent  men  should  not  differ  in  their  conclu- 
sions. This  being  the  test,  it  seems  to  me  the  question  in  this  case 
should  have  been  submitted  to  the  jury. 

The  opinion  of  the  court  seems  to  hold  that  the  plaintiff  was  bound  to 
know,  as  a  matter  of  law,  that  his  ticket  would  not  have  been  accepted. 
This  is  practically  holding  that  if  the  agent  who  sold  the  ticket,  himself 
had  told  the  plaintiff  that  his  ticket,  though  defective,  would  be  ac- 
cepted, the  plaintiff  would  still  be  guilty  of  contributory  n^ligence  in 
acting  upon  his  advice. 

It  seems  to  me  that  this  is  carrying  the  maxim  concerning  ignorance 
of  the  law  to  an  unwarranted  extent. 


United  States  v.  Chin  Quonq  Look. 
(.DlBtrUt  Court,  D.  Wathlngton,  N.  D.    August  80, 1898.) 

'Chinesb  Exclusion  Acts— Mercantile  Domicile. 

A  Cbinaman  who  formerlj  resided  in  the  United  States,  and  acquired  an  inter- 
est in  a  firm  lon^  establisheil  and  doing  business  here,  althougli  he  returned  to 
China,  and  remained  over  six  years,  retaining  his  interest  in  the  firm,  and  receiv- 
ing bis  share  ot  the  profits,  has  a  "commercial  domicile"  in  the  United  Btates,  and 
cannot  be  sent  baclc  to  China  under  the  exclusion  act.  Laii  Ow  Bew  v.  U.  &'.,  13 
Bup.  Ct.  Rep.  517,  144  U.  S.  47,  followed. 

At  Ijaw.  Proceeding  to  enforce  Chinese  exclusion  act.  Appeal  from 
judgment  of  United  States  commissioner  convicting  the  defendant  of  be- 
ing unlawfully  in  the  United  Slates.  Reversed,  and  defendant  dis- 
charged. 

P.  C.  SvMimn,  Asst.  U.  S.  .\tty. 

W.  fl.  Wfate  and  F.  Hartley  Jones,  for  defendant. 
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Hanford,  Di8trict  Judge.  The  defendant  was  arrested  on  his  arrival 
at  the  city  of  Seattle  from  China,  via  Vancouver,  B.  C,  and  after  a 
hearing  before  James  Kiefeb,  one  of  the  commissioners  of  the  oircoit 
court,  he  was  adjudged  to  be  a  Chinese  person  not  lawfully  entitled  to 
enter  the  United  States,  or  to  remain  therein,  and  ordered  to  be  sent 
back  to  China.     By  an  appeal  he  has  secured  a  new  trial  in  this  court. 

The  evidence  is  very  dear  and  satisfactory,  and  establishes  the  follow- 
ing as  the  material  facts:  The  defendant  formerly  lived  in  Seattle,  and 
while  here  he  acquired  a  one- fifth  interest  as  a  member  of  a  firm  called 
the  Gee  Lee  Company.  Said  firm  has  maintained  a  mercantile  estab- 
lishment in  Seattle  continuously  for  nearly  18  years.  The  business  of 
the  firm  is  importing,  buying,  and  selling  groceries  and  all  kinds  of 
goods  used  by  the  Chinese  people,  and  it  is  now  doing  a  business  amount- 
ing to  from  $40,000  to  $50,000  per  annum.  The  defendant  returned 
to  China  six  or  seven  years  ago,  but  retained  his  interest  in  the  Gee  Lee 
Company ,  and  has  received  from  time  to  time  his  dividends  from  the 
profits  of  said  business.  I  understand  the  commissioner  to  have  held 
that,  by  returning  to  his  domicile  of  origin,  and  remaining  there  over 
six  years,  the  defendant  surrendered  his  right  to  claim  a  domicile  in 
this  country.  Conceding  this  to  be  true,  still,  by  mairttaining  a  mercan- 
tile establishment,  he  has  a  commercial  domicile  here,  which,  according 
to  my  understanding  of  the  decision  of  the  supreme  court  in  the  case 
of  Lau  Ow  Bew  v.  U.  S.,  144  U.  S.  47,  12  Sup.  Ct.  Rep.  517,  is  suffi- 
cient to  entitle  him  to  come  and  go  freely,  as  any  other  merchant  may. 
In  that  case  Chief  Justice  FnikLER  says: 

"We  are  of  opinion  that  it  was  not  intended  that  commercial  domicile 
should  be  forfeited  by  temporary  absence  at  the  domicile  of  origin,  nor  that 
resident  merchants  should  be  subjected  to  loss  of  rights  guarantied  by  treaty, 
if  tbey  failed  to  produce  from  the  domicileof  origin  that  evidence  which  resi- 
dence in  the  domicile  of  choice  may  have  rendered  it  difficult,  if  not  impossi- 
ble, to  obtain ;  and,  as  we  said  in  considering  the  application  of  this  petitioner 
for  the  writ  of  certiorari,  (141  U.  S.  583,  588,  12  Sup.  Ct.  Rep.  43.)  we  do 
not  think  that  the  decision  of  this  court  in  Wan  Shing  v.  D.  S.,  140  U.  S. 
424,  12  Sup.  Ct.  Rep.  729,  ruled  anything  to  the  contrary  of  the  conclusions 
herein  expressed.  As  there  pointed  out,  Wan  Shing  was  not  a  merchant,  but 
a  laborer.  He  had  acquired  no  commercial  domicile  in  this  country,  and 
whatever  domicile  be  bad  acquired,  if  any,  ite  had  forfeited  by  the  departure 
and  absence  for  seven  years  with  no  apparent  intention  of  returning." 

Evidently  the  phrase  "commercial  domicile"  was  selected  and  used  in- 
tentionally by  Chief  Justice  Fuller,  for  the  purpose  of  conveying  the 
idea  that  ihe  rule  which  that  decision  affirms  is  broader  than  would  be 
necessary  to  merely  open  a  way  for  the  ingress  and  egress  of  those  Chi- 
nese  merchants  who  personally  dwell  continuously  within  the  country. 
Bouvier's  definition  of  "commercial  domicile"  is  as  follows:  "There  may 
be  a  commercial  domicile  acquired  by  maintenance  of  a  commercial  es- 
tablishment in  a  country,  in  relation  to  transactions  connected  with  such 
establishrhents."     1  Bouv.  Law  Diet.  (15th  Ed.)  557. 

It  is  my  conclusion,  therefore,  that  the  commissioner's  decision  should 
be  reversed,  and  that  the  defendant  is  entitled  to  be  discharged. 
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Fox  V.  Perkins  et  al. 

(Ctreuit  C<mrt  of  Appeals,  Sixth  Circuit    October  6, 19Si.) 
No.  80. 

1.  Patents  fob  Isvestiosb— Novelty— Prior  Art. 

Reissued  letters  patent  No.  lt,063,  issued  February  35, 1890,  to  William  R.  Fox, 
for  an  improvement  in  miter  cuttiqg  machines,  are  void  for  want  of  patentable 
novelty,  in  view  of  the  prior  state  of  the  art,  as  shown  more  particularly  In  the 
Howard  patent  of  August  21,  1B86,  No.  57,335;  the  Aiken  patent  of  February  21, 
1871,  Mo.  111,896;  the  Jones  patent  of  July  21, 1874,  No.  153,848;  the  Nichols  patent 
of  July  18, 1876,  No.  178,944;  and  the  Lannartson  patent  of  April  16, 1878,  No.  203,445. 

2.  Same — Extent  of  Claim— Prior  Art. 

If  the  Fox  machine  could  be  held  to  show  patentable  invention,  it  constitutes  one 
of  a  series  of  improvements,  all  having  the  same  general  object  and  purpose,  and  the 
patent  must  therefore  be  limited  to  the  precise  form  and  arrangement  of  parts  de- 
scribed in  the  specifications,  and  to  the  purpose  indicated  therein.  Bragg  v.  Fitdi, 
7  Sup.  Ct.  Rep.  980,  121  U.  8.  488,  and  Caster  Co.  v.  Spiegel,  10  Sup.  Ct.  Rep.  409, 
133  U.  S.  360,  followed. 

8.  Same— Abandonmest. 

This  construction  of  the  patent  is  also  rendered  necessary  by  the  fact  that  various 
broader  claims  were  rejected  and  abandoned,  under  both  the  original  and  the  reis- 
sue applications. 

4.  BlME — Noveltt — Effbct  of  Lasoe  Bales. 

Large  sales  of  a  patented  machiue,  while  evidence,  more  or  less  cogent,  of  value 
and  usefulness,  are  not  conclusive  evidence  of  patentable  novelty,  and  are  of  little 
weight  when  it  appears  that  such  sales  are  the  result  of  active  and  energetic  efforts 
by  means  of  circulars  and  traveling  agents.  McClaln  v.  Orlinayer,  13  Sup.  Ct. 
Rep.  76, 141  U.  S.  487-429,  followed. 

Appeal  from  the  Circuit  Court  of  the  United  Stat^  for  the  Western 
District  of  Michigan. 

In  Equity.  Bill  by  William  R.  Fox  against  Harford  J.  Perkins, 
William  J.  Perkins,  and  Joseph  W.  Oliver  for  infringement  of  a  patent. 
Decree  for  defendants.     Complainant  appeals.     AiBrmed. 

George  H.  Lothrop,  for  appellant. 

Edtcard  Taggnrt  and  ArOiur  C.  Denimn,  for  appellees. 

Before  Brown,  Circuit  Justice,  and  Jackson  and  Taft,  Circuit  Judges. 

Jackson,  Circuit  Judge.  This  is  a  suit  in  equity,  brought  by  appel- 
lant against  appellees  for  the  alleged  infringement  of  reissued  letters  pat- 
ent No.  11,062,  granted  to  William  R.  Fox,  February  25,  1890,  for  cer- 
tain new  and  useful  "improvements  in  miter  cutting  machines."  The 
defenses  chiefly  relied  on  are  that  the  supposed  inventiofa  was  described 
in  previous  patents;  that,  in  view  of  the  state  of  the  art,  the  device 
claimed  as  new  was  not  a  patentable  invention;  and  that,  upon  a  proper 
construction  of  the  patent,  the  defendants  do  not  infringe  it.  The  cir- 
cuit court  entertained  doubts  whether,  in  view  of  the  previous  patented 
devices  set  up  in  the  answer  and  shown  by  the  exhibits,  there  was  any- 
thing patentable  in  the  alleged  invention  covered  by  said  reissued  letters 
patent,  but,  without  deciding  that  point,  held  that  defendants'  machine 
was  not  an  infringement  of  complainant's  patent,  eveb  assuming  the  lat- 
ter to  be  valid,  and  thereupon  dismissed  the  bill.  From  this  decree  the 
complainant  has  appealed,  assigning  as  ground  for  its  reversal  that  the 
lower  court  erred  in  deciding  that  the  defendants  bad  not  infringed,  and 
in  dismissing  his  bill. 
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The  original  patent,  No.  393,970,  was  granted  December,  1888.  The 
reissue  was  applied  for  August  80,  1889,  and  was  issued  February  25, 
1890.  The  specifications,  which  were  substantially  the  same  in  both 
the  original  and  reissue  applications  and  patents,  after  referring  to  and 
describing  the  drawings  of  the  machine,  which  accompany  the  same, 
state  that  "the  gauges  arranged  at  either  enf'.  of  the  machine  are"  adjust- 
able in  a  curved  slot  formed  in  the  bed  plate,  the  gauges  being  guided 
in  their  movement  by  a  pin  projecting  from  the  gauges  into  the  slot, 
with  a  bearing  plate  connected  upon  the  other  side,  as  shown  in  Fig.  2, 
at  2.  The  gauges  are  formed  with  plane  faces,  and  the  edges  nearest  the 
center  are  arranged  in  proximity  to  the  plane  of  movement  of  the  cutting 
knives,  so  that  their  edges,  which  I  have  marked  'E,'act  in  conjunc- 
tion with  the  knives,  to  form  a  shear  cut.  The  edges  of  the  gauge 
nearest  the  ends  of  the  frame  bear  against  the  end  posts,  which  serve  as 
a  lateral  support,  both  at  the  upper  and  lower  parts  of  the  front  edge,  to 
sustain  the  gauge  against  the  cutting  action  of  the  knife.  '  The  gauges 
have  a  cut-away  portion  at  their  upper  ends,  as  shown  in  Figs.  1  and  2, 
terminating  in  a  curved  arm,  having  a  semicircular  bearing  face,  which 
is  in  bearing  contact  with  a  projection,  F,  on  the  cross  bar  of  the 
frame.     Thus  each  gauge  has  two  bearings  at  its  inner  edge." 

The  operation  of  the  machine  is  described  as  follows: 

"  The  stock  to  be  operated  upon  is  placed  lipon  the  b«d  and  against  the 
gauge,  D,  the  end  of  it  passing  through  between  the  upright  line,  e,  of  the 
gauge  and  the  knife,  c.  The  knife  is  tlien  carried  forward  by  means  of  the 
lever,  L,  cutting  the  stock  at  the  angle  indicated  upon  the  bed,  which  may 
be  indicated  by  lines,  as  sliown  in  Fig.  3.  These  lines  may  be  marked  either 
upon  the  edge  of  the  bed,  as  shown,  or  upon  the  slotted  areas,  M,  M.  For 
convenience  I  construct  my  devices  double,  so  that  tliey  may  be  operated  in 
either  direction ;  and  the  two  gauges  may  be  set  so  that  one  is  the  complement 
of  the  other,  if  desired.  By  means  of  this  device,  wood  or  other  similar  ma- 
terial may  be  readily  and  quickly  cut  upon  any  desired  angle.  By  adjusting 
the  gauges  by  means  of  the  thumbscrews,  the  angle  upon  the  wood  will  cor- 
respond to  the  angle  to  which  the  gauges  are  adjusted.  The  cutters  are  at- 
(  ched  to  the  carriage,  so  as  to  be  readily  removed  or  set,  as  occasion  may  re- 
quire. It  will  be  understood  that  one  of  the  cutters  may  be  dispensed  with, 
but  I  consider  two  as  desirable.  I  do  not  wish  to  be  understood  as  broadly 
claiming  a  bed  with  guides  thereon  to  locate  the  work,  and  a  sliding  cutter  to 
cut  the  work  upon  the  angle  indicated  by  said  gauges,  as  I  am  aware  that 
ra iter  cutters  of -various  kinds  have  heretofore  been  used  embodying  such 
device. " 

The  claim  of  infringement  is  limited  to  the  1st,  3d,  and  5th  claims 
of  the  reissue,  which  are  as  follows,  viz.: 

"(1)  In  combination,  the  bed,  the  knife  moving  on  suitable  ways,  an  ad- 
justable gauge  having  a  shearing  edge,  and  two  independent  bearings  for  its 
inner  end,  said  bearings  being  in  different  dii-ections,  whereby  the  shearing 
edge  is  always  held  in  the  same  relation  to  the  knife,  substantially  as  de- 
scribed." "(3)  In  a  miter  cutting  machine,  the  combination,  with  a  car- 
riage arranged  on  a  bed  in  longitudinal  ways,  carrying  a  cutting  knife  of  an 
adjustable  gauge,  provided  with  an  edge,  e,  acting  in  connection  with  the 
knife  to  form  a  shear  cut,  and  having  a  semicircular  bearing  struck  from  the' 
edge,  e,  of  the  gauge  as  a  center,  whereby  the  said  gauge  is  always  in  the 
same  relative  position  to  the  cut  of  the  knife,  substantially  as  described. " 
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And  "(5)  In  a  machine  for  cutting  miters,  the  combination  with  the  cutting 
knife  of  a  gauge  having  an  edge,  e,  and  a  circular  bearing  and  plate  or 
bearing  face  therefor  on  the  machine  frame,  the  circle  of  the  bearing  being 
struck  from  the  edge,  e,  as  a  center,  whereby  the  said  edge  is  always  main- 
tained in  the  same  relative  position  to  the  Icnife,  substantially  as  described. " 

Said  third  and  fifth  claims  of  the  reissue  are  the  same  as  the  first  and 
third  claims  of  the  original  patent,  and  their  validity  is  therefore  not 
affected  by  the  reissue,  {Gage  v.  Herring,  107  U.  S.  640,  2  Sup.  Ct.  Rep. 
819;)  nor  is  it  seriously  (Questioned  that  the  first  claim  of  the  reissue  was 
not  covered  by  the  original  patent,  or  that  it  was  not  for  the  same  device 
or  invention  therein  described;  hence  there  are  no  questions  on  the  valid- 
ity of  the  reissue  as  such. 

In  order  to  determine  the  proper  construction  to  be  placed  upon  said 
three  claims  of  the  reissue,  a  brief  reference  to  the  prior  state  of  the  art, 
and  to  the  proceedings  had  in  the  patent  office  on  both  the  original  and 
reissue  applications,  is  necessary.  In  his  original  application,  dated 
December  4,  1886,  as  appears  from  the  file  wrapper  and  contents.  Fox 
presented  the  following,  among  other,  claims: 

"In  a  miter  cutting  machine,  the  combination  of  an  adjustable  gauge,  a 
carriage  arranged  on  a  bed  in  iongituUinal  guides,  carrying  one  or  more 
knives,  said  guuge  adapted  to  be  adjusted  at  any  required  angle  to  the  knife, 
and  having  a  perpendicular  edge  in  a  perpendicular  plane,  and  always  in  the 
same  relative  position  to  the  cut  of  the  knife,  said  perpendicular  edge  and 
knife  forming  a  shear  cut,  substantially  as  described. 

"In  a  miter  cutting  machine,  the  combination  of  the  adjustable  gauge,  the 
upright  frame,  and  the  cutting  knife,  said  gauge  having  two  perpendicular 
parallel  edges,  one  edge  of  which  is  adapted  to  rest  against  the  upright  frame, 
and  the  other  to  remain  parallel  with  the  track  of  the  knife,  and  in  such 
close  proximity  thereto  as  to  form  with  such  knife  a  shear  cutting  device, 
substantially  as  described. 

"In  a  machine  for  cutting  miters  and  leads,  a  gauge,  a  portion  of  which  is 
circular  in  form,  and  bearing  against  a  suitable  portion  of  the  machine, 
thereby  retaining  the  edge,  e,  in  the  same  relative  position  to  the  cut  of  the 
knife,  substantially  as  described." 

These  claims  were  rejected  and  abandoned.  There  was  also  presented 
the  following  claim: 

"In  a  machine  for  cutting  miters,  the  combination  with  the  cutting  knife 
of  a  gauge  having  a  circular  bearing  adapted  to  a  plate  or  bearing  point  on 
the  machine,  the  circle  of  the  bearing  being  struck  from  the  edge,  e,  as  a  cen- 
ter, whereby  said  edge  is  always  maintained  in  the  same  relative  position  to 
the  knife,  substantially  as  described." 

This  claim  was  amended  to  read  as  follows: 

"In  a  machine  for  cutting  miters,  the  combination  with  the  cutting  knife 
of  a  gauge  bearing  on  edge,  e,  a  circular  bearing,  a  plate  or  bearing  point 
therefor  on  the  machine,  the  circle  of  the  l>earing  point  being  struck  from  the 
edge,  «,  as  a  center,  whereby  the  edge,  e,  is  always  maintained  in  the  same 
relative  position  to  the  knife,  substantially  as  described. " 

These  two  claims  were  both  rejected.  Fox  was  required  by  the  pat- 
ent office  to  erase  the  words  "bearing  point."  The  patent  was  subse- 
quently granted,  embracing,  among  others  not  necessary  to  be  noticed, 
claims  1  and  3,  corresponding  or  identical  with  the  aforesaid  olaims  3 
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and  5  of  the  reissue.  In  the  application  for  reissue,  made  August  20, 
18J<9,  as  shoAvn  by  file  wrapper  and  contents,  the  following  claims  were 
made: 

"(1)  In  combination,  the  bed,  having  a  curved  slot;  the  knife,  moving  in 
suitable  ways;  a  gauge,  having  a  shearing  edge,  and  its  outer  edge  held  ad- 
justable in  the  curved  slot;  and  a  post,  against  which  the  end  of  the  gauge 
bears,  opposed  to  the  pressure  of  the  knife. — all  substantially  as  described. 
(2)  In  combination,  the  bed,  having  a  curved  slot;  the  knife,  moving  in  suit- 
able  ways;  a  gauge,  having  a  shearing  edge,  audits  outer  end  held  adjustable 
in  the  curved  slot,  and  its  inner  end  provided  with  two  bearings,  whereby 
the  shearing  edge  is  always  held  in  the  same  relation  to  the  knife, — all  sub- 
stantially as  described.  (3)  In  combination,  the  bed,  having  the  curved  slot; 
the  knife  arranged  to  move  in  suitable  ways;  a  gauge,  having  a  shearing 
edge,  and  its  outer  end  held  adjustable  in  the  slot;  and  a  lateral  bearing  upon 
the  machine  frame  for  the  inner  end  of  the  gauge  at  the  upper  and  lower 
parts, — all  substantially  as  described." 

These  claims  were  rejected.  The  following  additional  claim  was  pre- 
sented: 

"In  combination,  the  bed;  the  knife,  moving  on  suitable  ways;  an  adjust- 
able gauge,  having  a  shearing  edge,  and  two  l>earlngs  for  its  inner  end, 
whereby  the  shearing  edge  is  always  held  in  the  same  relation  to  the  knife, — 
substantially  as  described." 

This  claim  was  required  to  be  and  was  amended  by  inserting  "inde- 
pendent" before  "bearings,"  and  by  inserting  after  the  word  "end"  the 
words  "said  bearings  being  in  different  directions."  As  thus  amended, 
the  claim  was  allowed,  and  forms  the  first  claim  of  the  reissued  patent. 
It  will  be  observed  that  the  rejected  claims  of  both  the  original  and  re- 
issue applications  were  quite  broad  and  indefinite;  so  general,  in  fact, 
as  to  cover  and  embraQC  more  than  the  particular  structure  or  device  de- 
scribed in  the  specifications,  especially  in  respect  to  the  bearings  of  the 
adjustable  gauge  and  the  supports  therefor,  which  constitute  the  chief 
matter  of  controversy  on  the  question  of  infringement.  Said  rejections 
clearly  operate  to  limit  the  scope  of  complainant's  patent;  it  being  well 
settled  that  no  construction  can  be  given  to  the  claims  of  the  reissue  in- 
volved in  this  suit  which  will  include  what  was  covered  by  the  rejected 
claims  under  either  the  original  or  reissue  applications.  Shepard  v.  Car- 
rigan,  116  U.  S.  597,  598,  6  Sup.  Ct.  Rep.  493;  SiUter  v.  Bobinson,  119 
U.  S.  530,  7  Sup.  Ct.  Rep.  376;  Dobsrni  v.  Lees,  11  Sup.  Ct.  Rep.  71; 
Roemer  v.  Peddle,  132  U.  S.  313-317,  10  Sup.  Ct.  Rep.  98.  In  connec- 
tion with  said  rejection,  the  prior  state  of  the  art,  as  shown  in  the  prior 
patents  for  mitering  machines  and  improvements  thereon,  filed  as  ex- 
hibits in  the  case,  will  serve  still  further  to  establish  the  proper  con- 
struction to  be  placed  upon  said  claims  of  the  reissued  patent,  if  the 
margin  of  improvement  or  advance  made  therein  by  complainant  can 
be  regarded  as  patentable.  Such  of  said  exhibits  as  best  illustrate  the 
subject  will  be  noticed  briefly  in  the  order  of  their  issuance. 

The  Howard  patent.  No.  57,325,  granted  August  21,  1866,  for  an 
improved  mitering  machine,  while  not  confined  to  that  particular  pur- 
pose, was  especially  adapted  for  cutting  moldings,  such  as  picture  frames. 
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It  had  a  bed  and  inclined  knife  moving  in  suitable  ways,  a  slotted  ad- 
justable gauge  with  a  shear  edge,  which  always  remained  at  the  same 
distance  from  the  line  or  plane  of  travel  of  the  knife.  The  adjustment 
of  the  gauge  was  made  by  the  use  of  two  set  screws,  instead  of  one,  as 
in  complainant's  machine.  The  strip  of  wood  to  be  acted  on  by  the 
cutter  knife  was  placed  on  the  bed  and  abutted  against  the  rest  or  gauge, 
which  could  be  adjusted  to  any  desired  angle  with  the  cutter  head,  from 
90  degrees  down  to  5  degrees  or  less,  by  releasing  the  two  set  screws,  and 
moving  the  outer  end  of  the  gauge  in  a  curved  slot.  For  the  purpose 
of  mitering  articles  edgewise,  the  rest  and  knife  were  adjusted  in  one 
position,  and  for  mitering  articles  flatwise  the  gauge  and  knife  were  ad- 
justed in  a  different  position.  This  machine  went  into  general  use,  and 
seems  capable  of  doing  the  different  kinds  of  work  performed  by  com- 
plainant's machine,  although  not  so  rapidly  or  easily.  It  differs  from 
complainant's  device  in  the  method  of  supporting  the  inner  e<ige  of  the 
gauge,  and  in  the  use  of  two  set  screws  to  effect  the  adjustment  of  the 
gauge. 

The  Tucker  patent,  No.  89,183,  granted  April  20,  1869,  for  an  im- 
provement in  machines  for  mitering  printers'  rules,  shows  a  bed,  a  knife 
moving  in  ways,  a  gauge  and  edge  always  held  in  the  same  relative  po- 
sition to  the  cut  of  the  knife,  whose  thrust  is  taken  or  received  chiefly 
by  the  bed  of  the  machine.  It  is  conceded  by  complainant  that  there 
is  no  difficulty  in  so  locating  the  gauge  of  this  machine  as  to  hold  the 
front  end  thereof  in  position  close  up  to  the  travel  of  the  knife  without 
reference  to  the  angle  at  which  the  gauge  is  placed;  and  it  is  shown  by 
defendants'  expert  that  if  the  knife  traveled  in  a  different  direction  the 
gauge  would  receive  the  thrust  of  the  knife,  rather  than  the  bed,  in  per- 
forming the  shear  cut.  Complainant  says  that  the  object  sought  in  this 
machine,  and  others  of  like  character,  is  not  to  have  a  gauge  which  will 
make  a  shear  cut  with  the  knife,  but  to  locate  the  angle  at  which  the 
material  is  presented  to  the  knife.  But  the  question  is,  does  it  not  sug- 
gest more  than  that? 

The  Howell  patent.  No.  104,458,  granted  June  21,  1870,  for  an  im- 
provement in  hand-mitering  machines,  shows  a  bed,  knives  moving  in 
ways,  gauges,  and  posts  against  which  such  gauges  rest,  said  posts  be- 
ing adapted  to  support  the  gauges  in  the  different  directions  or  positions 
into  which  the  latter  may  be  mov»d.  The  lower  part  of  this  gauge, 
which  rests  against  the  beid  and  at  right  angles  to  the  board,  furnishes 
a  support  to  the  stock  oi)erated  up6n  against  the  thrust  of  the  knife, 
which  in  this  machine  is  set  to  a  plane  stock,  like  an  ordinary  plane, 
and  passes  over  the  wood  with  a  scraping  or  shearing  motion.  But  it 
appears  that  if  a  knife  like  complainant's  or  defendants'  was  substituted 
for  this  planing  cutter,  nothing  more  would  be  required  to  make  this 
Howell  machine  perform  the  work  of  complainant's  machine  except  the 
independent  adjustment  of  each  end  of  the  gauge.  By  means  of  such 
substitution  and  adjustment  its  gauge  would  make  a  shear  cut  with  the 
knife.  The  upper  end  of  this  Howell  gauge  is  not  otherwise  supported 
than  by  the  strength  of  the  material  or  metal  of  which  it  is  composed. 
v.62F.no.2— 14 
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But  it  would  hardly  require  anything  more  than  mechanical  skill  to  give 
it  such  support  or  strengthen  it  in  that  particular. 

The  Aiken  patent,  No.  111,896,  granted  February  21,  1871,  for  an 
improved  machine  for  cutting  and  mitering  printers'  rules,  shows  a  bed, 
a  cutting  or  filing  tool  to  dress  the  matericil  operated  on,  and  a  gauge  or 
guide  bar,  pivoted  at  its  inner  end,  with  its  edge  always  held  in  the 
same  position  with  reference  to  the  dressing  or  cutting  device,  and  adapted 
to  be  set  at  any  angle  to  make  a  required  bevel.  If  a  knife  were  sub- 
stituted for  the  Aiken  cutting  device,  and  set  at  an  angle  with  the  line 
of  motion  necessary  in  cutting  the  end  grain  of  wood,  the  gauge  could 
be  readily  arranged  to  make  a  shear  cut  with  the  knife.  In  making 
such  substitution,  and  to  produce  such  shear  cut,  the  bed  of  the  Aiken 
machine  might  have  to  be  changed  so  as  to  permit  a  full  and  unbroken 
line  to  support  the  wood  as  the  knife  goes  over  it.  This  would  involve 
merely  mechanical  arrangement  and  construction. 

The  Malin  patent.  No.  125,746,  granted  April  16,  1872,  for  an  im- 
provement in  nii'tering  machines,  presents  another  device  for  mitering. 
It  has  a  knife  set  in  a  plane  stock,  somewhat  like  that  in  the  Howell  pat- 
ent, and  moving  in  ways;  a  bed,  which  is  adjustable  at  different  angles 
to  the  line  of  movement  of  the  knil'e,  so  as  to  cut  the  stock  at  any  de- 
sired angle,  said  bed  or  rest  being  provided  with  a  shear  edge;  and  a 
gauge  that  may  be  set  in  any  required  position,  adapted  to  maintain  the 
same  relation  to  the  knife.  Deleudants'  expert  states  that  this  machine 
more  nearly  resembles  the  construction  of  defendants'  machine  than  that 
of  the  complainant,  but  that  it  presents  substantially  all  the  elements 
found  in  each  of  them.  It  is  conceded  by  complainant,  on  cross-exam- 
ination, that  if  the  gauge  of  this  machine  was  arranged  to  lie  close  to 
the  knife,  and  its  edge  was  provided  with  some  metallic  support,  com- 
ing in  close  proximity  to  the  knife,  the  wood  could  be  cut  clean  at  any 
required  angle  from  45  to  90  degrees. 

The  Jones  patent,  No.  153,343,  granted  July  21,  1874,  for  an  im- 
provement in  mitering  machines,  shows  a  combination  of  a  bed,  a  knife 
traveling  in  ways,  and  an  adjustable  gauge,  pivoted  a  little  distance  from 
the  path  of  the  knife.  The  specification  states  that  "when  the  gauge 
is  adjusted  at  other  than  a  right  angle  with  the  front  edge  of  the  frame 
and  bedplate,  there  is  necessarily  an  open  space  between  its  end  and  the 
lace  of  the  plane,  so  that  no  rest  ix  .provided  for  the  end  of  very  thin  or 
very  narrow  material.  To  obvisrttjUhis  difficulty,  I  have  provided  an 
auxiliary  plate,  m,  attached  to  the,  rest,  I,  by  means  of  tongue  and 
groove  joints  and  bolt,  m,  which.forras  the  pivot  for  said  rest,  on  the 
upper  end  of  which  bolt  is  a  thumb  nut,  n,  etc.  The  gauge,  thus 
supplemented  by  the  additional  plate,  ni,  has  its  edge  always  flush 
with  the  edge  of  the  bed,  and  thus  nemains  in  the  same  relation  to  the 
knife." 

The  Liannartson  &  Bergstorm  patent,  No.  179,662,  granted  July  11, 
1876,  for  an  improvement  in  miter  planing  machined,  presents  a  bed 
hinged  to  its  vertical  structure,  with  the  axis  of  its  hinges  in  line  with 
the  cutting  knife.     The  bed  is  made  adjustable  up  and  down,  with  co- 
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working  lateral  gauges.  The  table  and  gauge,  by  means  of  suitable 
screw  arrangements,  can  be  adjusted  to  any  desired  angle,  while  its  edge 
opposite  to  the  cutting  knife  from  the  point  at  which  it  is  hinged  remains 
in  the  same  relation  to  the  knife.  The  gauge  in  this  machine  does  not 
swing  in  an  arc  whose  center  is  its  inner  edge;  but  the  table  gauge,  B, 
which  is  the  principal  gauge  of  this  device,  does  swing  in  such  an  arc, 
and  its  inner  edge  is  the  center  of  such  arc,  thus  presenting  the  prin- 
ciple of  an  unchanging  center,  as  found  in  the  machines  under  consid- 
eration. 

The  Lannartson  patent.  No.  202,445,  granted  April  16, 1878,  was  for 
an  improvement  in  the  said  Lannartson  &  Bergstorm  mitering  machine, 
and  shows  a  verticM  structure  or  device  for  miter  work,  in  which  the 
table  is  adjustable  to  any  position  required,  and  which  operates  as  a  rest 
or  gauge.  This  table  rest  or  gauge,  in  whatever  position  adjusted,  al- 
ways remains  in  the  same  relation  to  the  knife,  which  moves  perpendic- 
ularly, instead  of  horizontally.  It  is  stated  by  complainant's  expert 
"  that  if  the  machines  are  arranged  with  the  parts  of  the  knife  in  vertical 
plane,  and  the  gauge  was  made  with  its  circular  bearing  and  shearing 
edge  in  the  same  relative  positions,  I  do  not  see  that  there  would  be  any 
substantial  change  made."  This  is  manifestly  so,  and  would  require 
only  the  exercise  of  mechanical  skill  in  changing  the  relative  positions  of 
the  several  parts.  In  this  Lannartson  machine,  the  knife,  with  the 
table,  forms  a  shear  cut  upon  the  wood  or  stock;  but  there  is  no  claim 
of  this  nature  either  in  the  specification  or  claims  of  the  patent.  It  is 
also  conceded  that  it  will  cut  wood  in  as  many  different  forms  as  the 
complainant's  machine.  It  is  shown  by  stipulation  of  the  parties  that 
many  of  these  Lannartson  machines  were  nlanufactured  and  in  practical 
use  at  Erie,  Pa.,  as  early  as  1877. 

The  Nichols  patent,  No.  179,944,  granted  July  18, 1876,  for  improve- 
ments in  mitering  machines,  shows  the  following  elements  in  combina- 
tion: A  table  or  bed,  adjustable  gauge,  and  a  saw  cutting  device,  in- 
stead of  a  knife.  The  adjustment  of  the  gauge  is  effected  by  means  of 
two  screws.  The  gauge  on  this  machine,  as  stated  in  the  specification, 
"may  be  adjusted  and  fastened  at  any  angle  desired,  with  the  beveled 
inner  end  of  the  gauge  always  at  the  same  point;  and  the  miter  will  al- 
ways be  true,  and  be  supported  close  to  the  saw."  It  is  admitted  by 
complainant  that  this  gauge  can,  by  independent  adjustment  at  each 
end,  be  adjusted  so  that  the  point,  x,  will  always  lie  close  to  the  edge 
of  the  saw.  If  a  knife  were  substituted  for  the  saw  employed  in  this 
machine,  (and  which  would  not  require  the  exercise  of  invention,)  we 
would  have  substantially  the  same  arrangement  as  found  in  the  machines 
under  consideration.  The  defendants'  expert  states  that  the  point,  x, 
constitutes  an  unchanging  center,  with  the  edge  of  the  gauge  always  in 
the  same  relative  position  to  the  plane  of  the  cutting  device. 

The  Schreppel  patent,  No.  223,819,  granted  January  27,  1880.  for  a 
new  and  useful  mitering  machine,  like  the  preceding  machine  shows  in 
combination  a  bed,  a  knife  moving  in  ways,  and  adjustable  gauges,  which 
do  not  rest  against  end  posts,  as  in  complainant's  machine.     The  gauge 
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in  this  Schreppel  patent,  as  shown  in  the  drawing,  will  make,  as  com- 
plainant  admits  on  cross-examination,  both  a  shear  cut  and  a  draw -cut. 
He  claims  as  a  defect  in  the  machine  that  it  has  no  support  for  the  top 
of  the  gauge  other  than  the  strength  of  the  material  of  which  the  gauge 
is  made,  and  if  the  gauge  is  swung  into  a  position  at  right  angles  to  the 
knife  it  would  leave  an  opening  between  the  gauge  and  knife,  and  in  that 
I>osition  would  not  form  a  support  for  the  wood  as  last  acted  upon  by  the 
knife,  which  would  result  in  leaving  a  ragged  edge  to  the  wood.  This 
Schreppel  machine  closely  resembles  complainant's  in  outline  and  opera- 
tion, and  the  specifications  and  claims  of  the  patent  are  hardly  distin- 
guishable without  drawing  the  most  refined  distinctions. 

The  Kinch  patent.  No.  243,597,  granted  June  28, 1881,  for  improve- 
ment in  miter  boxes  or  machines,  presents  a  device  with  the  bed  so  ad- 
justable that  the  front  upper  edge  next  to  the  knife  is  always  held  in  the 
same  relative  position  to  the  knife,  at  whatever  angle  the  bed  is  ad- 
justed. 

The  Leffingwell  patent.  No.  334,247,  granted  January  12,  1886,  for 
improvements  in  mitering  machines,  presents  the  same  general  features 
found  in  most  of  such  machines,  consisting  of  a  table  or  bed,  a  moving 
knife,  adjustable  gauges  adapted  to  be  set  at  any  angle,  and  in  proper  re- 
lation to  the  knife.  The  defect  which  complainant  finds  in  this  machine 
is  that  the  gauge  is  pivoted  back  of  the  comer  or  edge  which  makes  the 
shear  cut,  so  that  it  will  only  form  a  shear  cut  in  one  position.  The 
gauges  of  this  patent  are  pivoted  to  the  table  at  or  near  their  inner  end, 
instead  of  being  loosely  supirarted.  The  specification  states  that  the 
machine  "  will  cut  miters  on  wood  in  any  shape  from  an  angle  to  directly 
across  the  grain  of  the  wood."  It  further  appears  that  in  June,  1879,  the 
complainant  obtained  a  patent  for  an  improved  mitering  machine,  called 
a  "trimmer,"  which  had  the  same  general  features  as  those  already  re- 
ferred to,  but  was  deffective  in  not  having  a  gauge  that  would  make  a 
shear  cut  with  the  knife  at  different  angles.  While  these  prior  patents 
differed  in  mechanical  construction,  details,  and  operations, — some  hav- 
ing the  bed,  instead  of  the  gauge,  adjustable;  some  having  the  gauge 
adjustable,  and  by  different  devices;  some  having  the  gauge  so  pivoted 
that  its  inner  edge  would  make  a  shear  cut  with  the  knife  at  any  angle; 
some  with  the  gauge  so  pivoted  or  arranged  that  it  would  make  a  shear 
cut  with  the  knife  in  only  one  position;  some  making  the  adjustment  of 
the  gauge  with  one  set  screw,  others  with  two  set  screws;  some  with  the 
gauge  supported  at  both  the  upper  and  lower  ends,  and  others  with  the 
gauge  supported  at  only  the  lower  end ;  some  with  saw  and  plane  cut- 
ting tools,  others  with  knives  set  in  different  ways  and  in  different  rela- 
tions to  other  parts  of  the  machine;  and  some  specially  adapted  to  one 
purpose,  others  for  different  purposes, — ^there  is  found  in  all  of  them  the 
same  general  idea  or  principle,  and  substantially  the  same  elements  in 
combination,  as  shown  in  the  patent  sued  on.  It  may  be  true,  as 
claimed,  that  complainant's  machine  is  superior  to  prior  devices  in  the 
smoothness  of  its  cut,  and  in  leaving  less  of  ragged  and  broken  edges  of 
the  wood  operated  on;  but  the  question  is  whether,  in  view  of  what  is 
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disclosed  in  the  previous  machines,  it  can  be  properly  said  that  his  ma- 
chine or  combination  constitutes  such  a  substantial  advance  or  improve- 
ment over  prior  devices  as  involves  invention,  and  will  entitle  him  to  a 
])atent  therefor.  "  It  is  well  settled  that  not  every  improvement  in  an 
article  is  patentable.  The  test  is  that  the  improvement  must  be  the  prod- 
uct of  an  original  conception.  A  mere  carrying  forward  or  more  ex- 
tended application  of  an  original  idea — a  mere  improvement  in  degree 
—is  not  invention."  Burt  v.  Evory,  133  U.  S.  358,  10  Sup.  Ct.  Rep. 
394;  Smith  v.  Nkhds,  21  Wall.  112-119;  Howe  Mach.  Co.  v.  National 
Needle  Co.,  184  U.  S.  397,  10  Sup.  Ct.  Rep.  570;  Ammia  Brass  <fc  Cop- 
per Go.  v.  Electrical  Supply  Co.,  144  U.  S.  11-19,  12  Sup.  Ct.  Rep.  601; 
Roller  Co.  v.  Walker,  138  U.  S.  124,  11  Sup.  Ct.  Rep.  292. 

"A  shear  cut,"  as  complainant  understands  it,  is  "  a  cut  that  is  made 
by  at  least  one  cutting  edge  against  some  kind  of  a  support,"  while  "  a 
draw  cut"  is  made  with  a  knife  inclined  to  the  plane  of  motion.  It  was 
customary,  as  he  explains,  in  pattern  making  with  plane  in  different 
positions,  to  use  a  piece  of  hardwood  as  such  support  for  the  end  of  the 
wood  last  acted  upon,  to  prevent  its  edge  from  breaking  or  being  left 
ragged.  The  gauge  was  employed  in  mitering  machines,  or  many  of 
them,  not  onlj'  to  determine  the  angle  of  cut,  but  to  furnish  the  edge 
support,  which,  with  cutting  device,  would  produce  the  shear  cut. 
Now,  what  the  complainant  did  was  to  so  locale  his  gauges  that  the  edges 
thereof,  marked  "e,"  should  be  in  proximity  to  the  plane  of  movement 
of  the  cutting  knives,  and  form  an  unchanged  center  in  the  adjustment 
of  the  gauges,  whose  edges  were  provided  with  lateral  support  in  the 
shape  of  posts  at  the  ends  of  the  frame,  to  sustain  the  gauge  against  the 
cutting  action  of  the  knife.  At  their  upper  ends  the  gauges  have  a  cut- 
away portion,  terminating  in  a  curved  arm  over  the  upper  part  of  the 
frame,  said  curved  arm  having  a  semicircular  bearing  face,  which  is  in 
bearing  contact  with  a  projection  on  the  cross  bar  of  the  frame,  thereby 
preventing  the  upper  end  or  edge  of  the  gauge  from  moving  into  the  line 
or  plane  of  the  knife's  movement,  while  permitting  some  degree  of  mo- 
tion in  the  other  direction.  These  mechanical  changes  suggested,  if  not 
actually  shown,  in  prior  machines,  (whether  covered  by  the  specifications 
and  claims  thereof  is  not  material,)  do  not  rise  to  the  dignity  of  invention. 

The  large  sales  of  complainant's  machine,  (about2,400  of  them  having 
been  sold  from  the  beginning  of  1886  to  the  middleof  1890,)  is  relied  on 
as  strong  evidence  of  the  validity  of  the  patent.  It  is  true  that  such  ex- 
tensive public  use,  superseding  other  similar  devices,  is  evidence,  more 
or  less  cogent,  of  value  and  usefulness.  "  It  is  not  conclusive  of  that; 
much  less  of  its  patentable  novelty."  McOlain  v,  Ortmayer,  141  U.  S. 
428,  429,  12  Sup.  Ct.  Rep.  76.  Complainant  was  active  and  energetic 
in  pressing  the  sale  of  his  machine  by  means  of  circulars  and  traveling 
agents;  the  latter  drumming  for  it  in  13  states.  Under  such  circum- 
stances, extensive  sales  constitute  little  or  no  evidence  or  test  of  patent- 
ability, as  is  clearly  explained  by  Mr.  Justice  Brown  in  delivering  the 
opinion  of  the  court  in  McClain  v.  Ortmayer,  141  U.  S.  427-429,  12  Sup. 
Ct.  Rep.  78,  79.     In  our  opinion  the  Howard,  Aiken,  Jones,  Nichols, 
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and  Lannartson  devices,  above  referred  to,  present  substantially  the  same 
elements  in  combination  as  those  conlainol  in  complainant's  machine, 
and  our  conclusion  is  that  the  latter  is  wanting  in  patentable  novelty. 
But  if  the  complainant's  device  constituted  a  patentable  invention,  it 
is  clearly  "  one  in  a  series  of  improvements,  all  having  the  same  general 
object  and  purpose;  and  that,  in  construing  the  claims  of  his  patent, 
they  must  be  restricted  to  the  precise  form  and  arrangement  of  parts  de- 
scribed in  his  specifications,  and  to  the  purpose  indicated  therein." 
Bragg  V.  FUch,  121  U.  S.  483,  7  Sup.  Ct.  Rep.  978;  Caster  Gi.  v.  i^piegd, 
133  U.  S.  360,  369,  10  Sup.  Ct.  Rep.  409.  Therejected  and  abandoned 
claims  under  both  the  original  and  reissue  application  would  require 
this  restricted  construction  and  limitation.  Complainant's  expert  is 
asked  in  cross-examination  (question  36)  how  a  rejected  claim  of  the 
original  application  differed  from  the  first  claim  of  the  reissue  pat- 
ent, and  his  reply  was :  "  In  not  specifying  two  independent  bearings 
for  the  inner  end  of  the  gauge,"  and  in  not  having  the  clause,  "the  bear- 
ings being  in  difiFerent  directions."  These  clauses  or  specific  descriptions 
of  the  bearings  were  required  to  be  inserted  before  the  first  claim  of  the 
reissue  would  be  allowed  by  the  patent  office.  By  force  of  the  words, 
"substantially  as  described,"  found  in  each  of  the  three  claims  of  the  re- 
issue involved  in  this  suit,  there  must  be  read  into  each  of  said  claims 
{Shepard  v.  (JarHgan,  116  U.  S.  598,  6  Sup.  Ct.  Rep.  493)  that  portion 
of  the  specification  showing  that  "  the  two  independent  bearings  "  referred 
to  were  the  bearings  against  the  posts  at  the  ends  of  the  frame  and  the 
projection,  /,  on  the  upper  part  of  the  frame,  against  which  the  curved 
arm  of  the  gauge  rested,  said  bearings  being  at  right  angles  to  each  other, 
or  "indifferent  directions."  The  three  claims  are  thus  substantially  the 
same.  The  defendants'  machine  does  not  adopt  the  form  and  arrange- 
ments of  parts  described  in  complainant's  specification,  and  covered  by 
his  claims.  Their  gauge  is  supported  or  secured  by  pivots  concentric 
with  the  inner  edge  of  the  gauge,  and  having  circular  bearings.  It  has 
no  end  posts,  furnishing  or  serving  as  a  lateral  support  at  the  upper  and 
lower  parts  of  the  front  edge  to  sustain  the  gauge  against  the  cutting  ac- 
tion of  the  knife;  neither  has  it  the  projection  upon  the  upper  part  of 
the  frame,  which  forms  the  rest  or  support  of  complainant's  upper  bear- 
ing. There  are  other  particulars  in  which  they  differ,  as  explained  by 
defendants'  expert,  whose  testimony  is  direct  and  convincing  that  there 
is  no  infringement.  He  has  shown  to  our  satisfaction,  in  view  of  the 
prior  state  of  the  art,  and  of  what  occurred  upon  the  original  and  reis- 
sue applications,  that,  if  complainant's  claims  should  receive  such  con- 
struction as  would  cover  defendants'  machine,  then  it  was  clearly  antic- 
ipated in  the  prior  devices,  already  referred  to;  that  if  valid  under  a 
narrow  and  restricted  construction,  which  would  limit  the  patent  to  the 
specific  device  described  in  the  specification,  then  it  is  not  infringed  by 
defendants.  Our  conclusions,  however,  are  that  the  complainant's  patent 
is  wanting  in  patentable  novelty;  and,  furthermore,  that,  if  valid  to  any 
extent,  it  is  not  infringed  by  the  defendants'  machine.  It  follows  that 
the  judgment  of  the  lower  court  should  be,  and  the  same  is,  afiSrmed. 
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Ilukoq  Watch  Co.  v.  Bobbins  et  aL 

(CirauU  Court  of  Appeals,  SevenXh  Circuit.    October  1,  ISBS.) 

No.  82. 

t.  PATBina  VOB  iKraiiTiovM^CoNBTBVOTtoK  OF  Ouiiu9—8mu-Wv<>nTS9  Watohm. 
In  reissued  letters  pa||j|)t  No.  10,681,  granted  August  4, 1885,  to  Ouane  H.  Church, 
for  an  improvemeat  in  stem-winding  watches,  consisting  in  a  combination  of  a 
short  stem  arbor,  and  a  winding  and  hands-setting  train,  having  no  positive  con- 
nection therewitli,  each  claim,  being  couched  in  general  terms,  and  concluding 
with  the  words,  "as  and  for  the  purposes  specified,  "is  to  be  construed  as  including 
such  devices  and  combination  shown  in  the  specifications  as  are  necessary  to  meet 
the  requirements  of  its  geD<!ral  terms,  and  the  claims  must  be  limited  to  this  ex- 
tent.   Com  Planter  Patent,  28  Wall.  181,  applied. 

%    8aMB — iNVXMTtOK — PBtOR  AbT. 

In  view  of  the  prior  state  of  the  art  as  shown  by  the  patent  of  Febmarj  0, 1888, 
to  Charles  F.  Woerd,  and  patent  Na  206,674,  to  Hoyt,  there  was  no  invention  In  the 
mere  introduction  of  springs  in  the  mechanism  for  efFecting  the  winding  and  hands- 
setting  engagement,  in  order  to  avoid  liability  of  injuring  the  wheels  oy  the  force 
of  the  push  or  puU  upon  the  short  stem  arbor;  but  the  clums  are  valid  as  covering 
•  new  and  useful  combination,  the  peculiar  usefulness  consisting  prlncipaUjr  in 
rendering  watches  and  cases  interchangeable.    SO  Fed.  Rep.  64S,  mocufled. 

a.  Same— iKVBiNOimirr— Ueobanicai.  Adaftatioit. 

The  Church  patent  is  infringed  by  watches  made  under  the  patent  of  January  8, 
1888,  to  Thomas  F.  Sheridan,  No.  376,015,  and  reissued  Augusts,  1890,  No.  11,100; 
for,  although  there  is  a  plain  difference  in  the  operation  of  the  springs  which  pro- 
duce the  winding  and  hands-setting  engagement  in  eaoh  watoli,  that  dlfTerence  la 
produced  by  a  simple  mechanical  change,  and  the  other  differenoes  arise  from  the 
use  of  mechanical  equivalents. 

4.  Bake. 

A  certain  lever  in  defendant's  watch  movement  could,  when  the  works  were  out 
of  the  watch  case,  be  adjusted  to  produce  normal  winding  engagement,  but  in  a 
stem-set  watch,  when  the  worlcs  are  in  the  case,  it  is  always  held  adjusted  in  such 
manner  as  to  produce  normal  setting  engagement.  Held,  that  such  a  construction, 
when  used  in  stem-set  watches,  is  to  be  regarded  as  operating  on  the  principle  of 
normal  setting  engagement,  and  as  not  different  in  that  respect  from  the  oonstruo- 
Uon  of  the  Church  watch. 

Appea]  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
Division  of  the  Northern  District  of  Illinois. 

Id  Equity.  Bill  by  Royal  E.  Robbins  and  Thomas  M.  Avery  against 
the  Illinois  Watch  Company  for  infringement  of  patent.  Decree  for  com- 
plainants.    50  Fed.  Rep.  542.     Defendant  appeals.     Affirmed. 

Statement  by  Woods,  Circuit  Judge: 

By  the  decree  of  the  circuit  court  the  appellant  was  held  to  have  infringed 
the  Ist,  3d,  4th,  5th,  and  6th  claims  of  reissued  patent  No.  10,631 ,  issued 
August  4,  1885,  to  the  appellees,  as  assignees  of  the  original  letters  No. 
280,709,  granted  July  3,  1883,  to  Duane  H.  Church.  Here,  as  in  the 
court  below,  the  appellant,  besides  denying  infringement,  disputes  both 
the  validity  of  the  reissue  and  the  novelty  of  the  claims.  Only  the  first 
and  second  claims  of  the  original  patent  are  relevant  to  the  question  of 
the  validity  of  the  reissue,  and  they  are  as  follows: 

"(1)  In  a  pendant  winding  and  setting  watcb,  a  movement  baviag  wind- 

ing  and  setting  mechanism,  adapted  to  be  operated  by  the  endwise  movement 
of  a  winding  bar  or  key,  and  normally  in  position  to  operate  tbe  hands, 
whereby  a  positive  connection  between  tbe  movement  and  tbe  winding  bar 
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is  avoided,  as  set  forth.  (2)  In  a  pendant  winding  and  .-^ottlng  watch,  a  move- 
ment having  winding  and  setting  mechanism  normally  in  position  to  operate 
the  liands,  a  winding  bar  or  key  having  no  posKive  connection  with  said 
mechanism,  and  a  loose  or  sliding  device,  adapted  to  commuiiicHte  ttie  in- 
ward end  thrust  of  the  winding  bar  to  the  devices  for  engaging  the  winding 
portion  of  said  mechanism  with  the  main  winding- wheel,  as  set  forth." 

The  following  are  the  reissued  claims: 

"(1)  As  an  improvement  in  stem  winding  and  Htting  watches,  a  winding 
and  bands-setting  train,  whicii  is  adapted  to  be  pMced  in  engagement  with 
the  winding  wheel  or  the  dial  wheels  by  the  longitudinal  movement  of  a  stem 
arbor  that  has  no  positive  connection  with  said  train,  substantially  as  and 
for  the  purpose  specified.  *  *  *  (8)  As  an  improvement  in  stem  wind- 
ing and  setting  watches,  a  winding  and.  hands-setting  train,  which  is  adapted 
to  be  placed  in  engagement  with  the  winding  wheel  or  the  dial  wheels  by  the 
longitudinal  movement  of  a  stem  arbor,  and  is  normally  in  engagement  with 
said  dial  wheels,  substantially  as  and  for  the  purpose  set  forth.  (4)  As  an 
improvement  in  stem  winding  and  setting  watches,  a  winding  and  bands-set- 
ting train,  which  is  normally  in  engagement  with  the  dial  wheels,  in  combi- 
nation with  a  rotatable  stem  arbor  that  has  no  positive  connection  witli  said 
train,  and  is  adapted  to  be  moved  longitudinally  witliin  the  case  stem,  to 
cause  said  winding  and  hands-setting  train  to  engage  with  the  winding  wheel, 
and  to  be  simultaneously  disengaged  from  said  dial  wheels,  substantially  as 
and  for  the  purpose  shown  and  described.  (5)  As  an  improvement  in  stem 
winding  and  setting  watches,  a  winding  and  bands-setting  train,  which  is 
normally  in  engagement  with  the  dial  wheels,  in  combination  with  a  rota- 
table longitudinally  movable  stem  arbor  that  has  no  positive  connection  with 
tl>e  watch  movement,  and,  when  moved  longitudinally  to  the  inner  limit  of 
its  motion,  will  cause  said  winding  and  setting  train  to  be  disensaged  from 
said  dial  wheels,  and  engaged  with  the  winding  wheel,  and,  when  moved 
longitudinally  to  the  outer  limit  of  its  motion,  will  permit  said  train  to  be 
disengaged  from  said  winding  wheel  and  engaged  with  said  dial  wheels,  sub- 
stantially as  and  for  the  purpose  specified.  (6)  As  an  improvement  in  stem 
winding  and  setting  watches,  the  combinationof  a  winding  and  hands-setting 
train,  which  is  normally  in  engagement  with  the  dial  wheels,  a  stem  arbor 
having  no  positive  connection  with  said  train,  and  an  intermediate  device 
which  is  adapted  to  communicate  the  longitudinal  inner  movement  of  said 
stem  arbor  to  said  winding  train,  and  cause  the  same  to  engage  with  the  wind- 
ing wheel,  substantially  as  and  for  the  purpose  shown  and  described." 

The  original  letters  contained  this  statement: 

"My  invention  has  for  its  object  to  obviate  a  positive  connection  between 
the  winding  bar  and  the  intermediate  meclianism  in  a  watch  of  the  class  above 
named,  and  thereby  make  the  movements  and  cases  freely  interchangeable, 
without  special  adaptation  of  any  movement  to  any  case.  To  this  end,  my  in- 
vention consists  in  making  the  intermediate  mechanism  above  referred  to  nor- 
mally in  position  to  operate  the  hands,  so  that  only  an  inward  movement  of  the 
winding  bar  will  be  required  to  change  the  connection  of  said  intermediate 
mechanism,  the  winding  bar  having  only  to  exert  a  pushing  pressure  against 
said  mechanism,  and  requiring  no  positive  connection  tbetewitb." 

The  reissue  contains  the  following: 

"The  object  of  my  invention  is  to  render  watch  movements  and  cases  read- 
ily interchangeable,  to  which  end  said  invention  consists  priucipaU/  as  an  im- 
provement in  stem  winding  and  setting  watches,  in  a  winding  and  handa- 
sciiing  train,  which  is  adapted  to  be  placed  in  engagement  with  the  winding 
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wheel  or  the  dial  wheels  by  the  longitudinal  movement  of  a  stem  arbor  that 
has  no  positive  connection  with  said  train,  substantially  as  and  for  the  pui^ 
pose  hereinafter  specified." 

And  besides  this  there  are  added  statements  of  what  the  invention  con- 
sists in,  substantially  in  the  language  of  the  several  claims  respectively. 
The  illustrative  cuts,  letters  indicating  parts,  and  the  explanations  of 
the  respective  uses'  of  the  parts  are  not  essentially  different  iu  the  two 
instruments. 

In  deciding  this  case  the  judge  below  reaffirmed  his  own  ruling  and 
opinion  in  the  case  of  Same  Plaintiffs  against  Aurora  Watch  Co.,  43  Fed. 
Rep.  521;  and  as  a  convenient  mode  of  presenting  clearly  and  compre- 
hensively the  questions  to  be  considered  we  quote  at  length  from  that 
opinion: 

"The  improvement  covered  by  the  Church  patent  is  applicable  to  the  class 
of  watches;  where  the  watch  is  wound  and  the  hands  set  by  means  of  the  stem, 
and  consists  of  an  oscillating  yolce,  carrying  upon  its  underside,  pivoted  at  or 
near  its  longitudinal  center,  a  pinion,  which  is  so  set  as  to  engage  with  smaller 
pinions  carried  at  each  end  of  the  yoke;  this  central  wheel  or  pinion  having 
beveled  cogs  on  the  under  side  thereof,  which  engage  with  the  beveled  pin- 
ion, which  is  set  in  the  line  of  the  stem,  and  into  which  the  inner  end  of  the 
stem  arbor  enters  a  short  distance,  by  a  square  or  octagonal  opening,  so  that 
this  beveled  pinion  can  be  rotated  by  the  stem  arbor.  By  rotating  the  stem 
arbor,  motion  is  imparted  to  the  central  pinion  of  the  yoke,  whereby  such  mo- 
tion is  communicated  to  the  two  pinions  at  the  end  of  the  yoke.  Passing  the 
small  beveled  pinion  with  which  the  stem  arbor  engages'  is  a  loose  sliding 
block  or  bar,  which  meets  the  inner  end  of  the  stem  arbor,  for  the  purpose  of 
a  thrust  or  push  motion  of  the  stem  arbor,  and  acts  as  an  extension  or  pro- 
longation of  the  stem  arbor.  By  pressing  the  stem  arbor  inward,  this  sliding 
bar  acts  upon  a  spring,  which  throws  the  stem  winding  and  setting  train  into 
engagement  with  the  winding  wheel,  which  is  done  by  swinging  the  yoke  so  as 
to  bring  the  pinion  on  one  end  of  it  into  contact  with  the  winding  wheel,  when, 
by  rotating  the  stem  arbor,  the  watch  can  be  woiind  up,  there  being  a  latch 
in  the  sheath  or  case  of  the  stem,  which  is  arranged  to  hold  the  stem  arl>or 
at  the  extreme  of  its  inward  movement,  whereby  the  winding  wheels  are  kept 
in  winding  engagement;  while,  when  it  is  desired  to  set  the  hands,  the  stem 
is  di-a wn  outwardly,  which  allows  a  spring  arranged  for  that  purpose  to  swing 
the  yoke  out  of  winding  and  into  setting  engagement.  It  will  be  seen  that  a 
latch  or  catch  in  the  stem,  which  shall  hold  the  stem  arbor  safely  at  the  points 
of  its  extreme  inward  and  outward  movement,  is  necessary  to  the  stem-wind- 
ing and  stem  hands-setting  device,  and  the  patent  shows  a  latch  or  retaining 
device  in  the  stem  to  lock  the  arbor  in  either  the  winding  or  seiting  position, 
of  which  Church  claimed  to  be  the  inventor,  and  for  which  claims  were  al- 
lowed him  in  his  original  patent;  but  on  the  application  for  a  reissue  an  in- 
terference was  declared  between  himself  and  Colby  as  to  these  claims,  on  the 
bearing  of  which  Colby  was  decided  to  be  the  prior  inventor  of  the  locking 
device  in  the  stem,  and  Church's  claims  for  that  part  of  his  device  were  disal- 
lowed, and  the  patent  for  that  feature  awarded  to  Colby.  The  Church  patent, 
therefore,  while  it  contains  a  description  of  the  latch  or  retaining  device  in 
the  stem  sheath,  has  no  claims  covering  it,  but  the  stem- winding  and  stem- 
setting  devices  of  his  patent  are  adapted  to  be  used  only  with  some  device  for 
locking  the  stem  arbor  in  its  inward  and  outward  positions;  and  perhaps  this 
comment  will  hold  true  as  to  all  practical  stem-winding  and  stem-setting 
watches.  Infringement  is  chafged  in  this  caseo^  the  first,  third,  fourth,  fifth, 
and  sixth  claims  of  the  reissued  patent,  which  are  as  follows,  [given  above:] 
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*  *  ♦.  The  defenses  insisted  upon  are  (1 )  that  the  patent  is  void  for  want 
of  novelty;  (2)  that  the  claims  sued  upon  are  too  general,  and  do  not  desciibe 
with  suflicient  certainty  the  device  by  which  the  results  are  effected;  (3)  that 
defendant  does  not  infringe. 

"The  distinctive  characteristic  of  tiie  Church  device  is  that  the  winding  and 
hands-setting  engagements  are  not  effected  by  the  direct  force  of  the  push 
and  pull  upon  the  stem  arbor,  which,  is  objectionable,  because  the  force  of  the 
liand  of  the  operator  directly  applied  is  liable  to  injure  the  delicate  cogwheel 
mechanisms  which  are  thu3  forced  into  contact  with  each  other.  These  wind- 
ing and  hand-setting  engagements  are  brought  about  by  longitudinal  move- 
ments of  the  stem  arbor,  which  bring  into  action  certain  light  springs,  ar- 
ranged to  swing  the  yoke  which  carries  the  winding  and  setting  trains.  For 
instance,  the  watch,  as  ordinarily  carried  in  the  pocket,  is  always  in  winding 
engagement,  and  this  is  effected  by  pushing  the  stem  arbor  inwardly,  to  the 
limit  of  its  movement  in  that  direction,  when  it  is  caught  and  held  by  the 
latch  in  the  siieath  of  the  stem.  This  inward  movement  of  the  stem  arbor 
carries  inward  the  loose  sliding  bar  or  block,  N,  as  it  is  called  in  the  specifi- 
cations, which  by  such  inward  movement  comes  in  contact  with  and  swings 
inwardly  an  arm,  which  by  such  inward  movement  causes  a  spring  to  bear 
upon  the  end  of  the  yoke  which  carries  the  winding  train,  and  thereby  brings 
the  winding  pinion  in  contact  with  the  winding  wheel  of  the  mainspring. 
This  spring  being  light,  if  the  cogs  of  these  wheels  meet  on  end,  or  do  not 
mesh,  they  rest  in  contact  until  the  winding  pinion  has  revolved,  when  its 
cogs  come  at  once  into  engagement  with  the  cogs  of  the  winding  wheel,  when 
they  are  kept  in  winding  engagement  so  long  as  the  stem  arbor  ia  held  at  its 
inward  limit.  When  the  stem  arbor  is  released  from  its  inward  movement, 
and  drawn  outwardly,  it  releases  the  arm  upon  which  the  bar,  N,  has  been 
pressing,  and  another  spring  is  brought  into  action,  which  swings  the  yoke 
out  of  the  winding  engagement,  and  brings  the  end  carrying  the  hands-set- 
ting pinion  into  contact  with  the  dial  wheels,  and  the  cogs  of  the  respective 
wheels  mesh,  if  they  happen  to  meet  in  the  proper  relation,  and,  if  not,  they 
are  retained  in  contact  until  the  rotation  of  the  pinions  bring  the  cogs  into 
engagement. 

"It  will  be  seen  from  this  description,  if  I  have  made  it  clear,  that  the  en- 
gagements of  the  pinions  of  this  yoke  with  the  winding  and  dial  wheels  are 
effected  by  the  operation  of  springs,  which  are  brought  into  operation  by  the 
inward  and  outward  movements  of  the  stem  arbor.  It  is  because  these 
springs  are  in  their  natural  positions,  and  not  constrained,  when  the  parts  are 
in  the  hand-setting  engagements,  that  the  inventor  says  ■  that  the  hands-set- 
ting engagement  is  the  normal  condition  of  the  mechanism.'  It  is  not 
claimed  that  Church  was  the  first  to  make  a  stem-winding  and  stem  hands- 
setting  device  for  a  watch.  The  English  patent  shown  in  this  case,  granted 
in  1844,  to  Adolpbe  Nicole,  shows  a  device  for  winding  a  watch  and  setting 
its  hands  by  the  stem  arbor,  the  winding  and  hands-setting  train  consisting 
in  a  Y-shaped  metal  plate  with  a  pinion  pivoted  near  its  center,  having  cog^ 
or  teeth  on  its  outer  periphery,  and  beveled  cogs  on  the  under  side  of  its  rim. 
The  beveled  cogs  engage  with  the  beveled  pinion  attached  to  the  inner  end  of 
the  stem  arbor,  which  has  an  endwise  movement.  This  V-shaped  metal  plate 
carries  upon  its  point  a  small  pinion,  which  gears  with  the  large  central  pin- 
ion, so  that  by  rotating  the  stem  arbor  motion  is  transmitted  to  this  small 
pinion  on  the  end  of  the  plate.  This  Y-shaped  metal  plate  is  pivoted  to  the 
rim,  which  holds  the  movement  at  its  right-hand  corner  in  such  a  position 
that  the  small  pinion  on  its  point  rests  between  the  winding  wheel  and  dial 
wheels  of  the  watch,  and  by  pressing  on  the  stem  arbor  this  small  pinion  is 
swung  into  contact  with  the  winding  wheel,  while,  when  the  stem  arbor  is 
drawn  outwardly,  it  brings  the  pinion  into  engagement  with  the  dial  wheels. 
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Here,  then,  is  shown  a  device  for  winding  and  setting  the  hands  of  the  watch 
by  a  longitudinal  movement  of  the  stem  arbor,  and  the  V-shaped  plate  shown 
operates  substantially  in  the  same  manner  as  the  oscillating  yoke  in  the 
Church  patent.  But  the  stem  arbor  was  positively  connected  with  the  wind- 
ing and  setting  train,  and  these  two  engugements  for  winding  and  setting 
were  brought  about  by  the  direct  pull  and  push  of  the  operator  upon  the 
stem  arbor,  which  was  liable  to  injure  the  delicate  structure  of  the  small 
wheels,  if  they  happened  to  come  in  contact  in  such  a  way  as  not  to  directly 
engage  or  mesh  into  each  other.  In  the  Lehman  American  patent  of  July, 
1866,  a  stem-winding  and  stem  hands-setting  device  is  shown,  in  which  a  ro- 
tating and  longitudinally  moving  stem  arbor  is  made  to  work  the  winding  und 
hands-setting  mechanism  without  the  oscillating  yoke  or  plate;  the  winding 
and  bands-setting  engagements  being  brought  about  by  clutches  arranged 
upon  the  stem  arbor  within  a  movement,  so  that  this  stem  arbor  has  a- posi- 
tive connection  with  the  movement  or  \torks  of  the  watch,  and  with  the 
hands^etting  and  winding  train.  The  engagements  of  the  winding  and 
hands-setting  train  are  also  effected  by  the  pull  and  push  of  the  stem  arbor, 
which  makes  the  mechanism  liable  to  be  injured  in  bringing  about  these  en- 
gagements, as  I  have  already  described.  These  two  patents  seem  to  me  to  be 
fair  representative  types  of  the  different  classes  of  stem-setting  and  stem- 
winding  watches,  which  are  shown  in  the  art,  from  the  proofs  in  the  cafe. 
The  Carnahan  patent  of  October,  1881,  shows  an  oscillating  yoke,  carrying 
the  wheels  at  each  end,  which  are  respectively  brought  into  engagement  with 
the  winding  and  setting  wheels  by  longitudinal  movements  of  the  stem  ar- 
bor. The  patent  granted  to  Charles  V.  Woerd,  February  9, 1883.  also  shows 
an  oscillating  yoke,  carrying  a  winding  pinion  at  one  end,  and  the  hands-set- 
ting pinion  at  the  other  end.  by  means  of  which  the  winding  and  hands-set- 
ting engagements  are  obtained  through  the  instrumentality  of  a  longitudi- 
nally moving  stem  arbor;  but  in  both  the  latter  devices,  as  in  the  Nicole  pat- 
ent, the  force  of  the  pull  or  push  to  effect  these  engagements  is  expended 
upon  the  wheels,  and  is  therefore  liable  to  injure  the  wheels  in  the  manner 
which  has  been  described;  so  that  Church  seems  to  have  been  first  in  the  art 
to  obtain  the  winding  and  setting  engagements  by  means  of  springs,  which 
were  brought  into  action  by  the  inward  and  outward  movements  of  the  stem 
arbor,  thereby  avoiding  the  liability  to  injure  the  wheels. 

"It  is  true  there  is  but  little  difference,  mechanically  speaking,  between 
the  operations  of  the  Carnahan  and  Woerd  devices  and  the  device  of  Church. 
Both  Carnahan  and  Woerd  show  the  winding  engagement  as  the  normal  con- 
dition of  their  watch,  and  the  hands-setting  engagement  to  be  the  exceptiona'. 
or  constrained  condition.  But.  as  I  have  already  said,  their  mechanism  and 
arrangement  of  operative  parts  are  such  that  the  pull  and  push  upon  the 
stem  arbor  is  transmitted  directly  to  the  wheels  which  are  to  be  brought  into 
engagement,  and  therein  they  differ  from  the  Church  device.  The  advan- 
tages claimed  for  the  Church  device  are  (1)  that  the  movement  can  be  re- 
moved from  the  case  of  the  watch  without  taking  the  movement  apart  so  as 
to  remove  the  stem  arbor;  (2)  that  there  is  no  liability  to  injure  the  wheels 
in  effecting  either  the  setting  or  winding  engagements. 

"As  to  the  first  advantage  insisted  upon,  it  appears  clearly  from  the  proof 
that  Church  was  by  no  means  the  hrst  to  show  a  device  whereby  the  move- 
ment could  be  taken  from  the  watch  without  removing  the  stem  arbor  or  dis- 
turbing the  same.  It  is  shown  in  the  Brez  patent  of  July,  1875,  in  the  Fitch 
patent  of  April.  1879.  in  the  Eisen  patent  of  Beceuit)er,  1880,  and  in  the 
Woerd  patent,  which  I  have  already  cited,  besides  in  several  other  patents 
which  appear  in  evidence  in  the  case,  and  which  it  is  unnecessary  to  refer  to. 
But  I  find  in  none  of  the  patents  cited  any  mechanism  which  effects  the 
winding  and  setting  engagements  by  means  of  springs  which  are  brought 
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into  action  in  such  a  manner  as  to  relieve  the  wheels  from  the  direct  force  of 
the  pull  and  push  upon  the  stem  arbor.  As  I  have  said.  Church  did  not  in- 
vent the  short  stem  arbor,  which  allowed  of  the  removal  of  the  movement 
from  the  case  of  the  watch,  nor  did  he  invent  the  latch  or  lock,  in  the  sheath 
of  the  stem  arbor,  by  means  of  which  the  stem  arbor  is  retained  at  the  limit 
of  its  inward  and  outward  movement;  but  lie  has  adjusted  and  attached 
what  he  did  invent  to  be  used  with  such  a  stem  arbor,  and  I  therefore  think 
he  has  the  right  to  claim  that  bis  winding  and  hands-setting  train  has  no 
positive  c()nnection  with  the  stem  arbor,  as  he  has,  by  means  of  his  sliding 
blor-k,  N,  within  the  movement,  secured  all  the  results  which  would  be  ac- 
complished by  a  longer  stem  arbor;  this  slidint;  block  or  bar,  while  it  has  no 
positive  connection  with  the  stem  arbor,  being  so  arranged  in  connection  with 
the  stem  arbor  that  it  is  pushed  inwardly  by  the  inward  movement  of  tiie 
stem,  and  follows  the  stem  arbor  outwardly  when  the  stem  is  withdrawn  to 
(from)  its  inward  limit,  by  reason  of  the  action  of  the  springs  belonging  to 
the  winding  and  hands-setting  trains. 

"As  to  the  criticism  that  the  claims  of  the  plaintiff's  patent  are  too  broad, 
and  include  results  rather  than  devices,  I  will  merely  say  it  is  one  of  the  set- 
tled canons  for  the  construction  of  the  claims  of  a  patent  that  they  must  be 
so  construed,  if  possible,  as  to  uphold  the  patent;  and  in  the  light  of  this  rulei 
when  the  first  claim  is,  in  terras,  for  a  winding  and  hand-setting  train  that 
is  adapted  to  be  placed  in  engagement  with  the  winding  and  dial  wheels  of 
the  watch  by  a  longitudinal  movement  of  the  stem  arbor  that  has  no  positive 
connection  with  the  train,  the  claim  cannot  be  held  to  mean  any  kind  of  a 
winding  and  hands-setting  train,  but  such  a  one  as  is  shown  in  the  specifica- 
tions and  drawings  of  the  patent.  If  the  claim  is  held  to  mean  any  winding 
and  setting  train  adapted  to  be  put  into  winding  and  setting  engagement  by 
a  longitudinal  movement  of  the  stem  arbor,  which  has  no  positive  connection 
with  the  train,  then  it  would  manifestly  be  anticipated  by  the  Woerd  and 
Carnahan  patents,  and  perhaps  other  inventors  who  show  winding  and  set- 
ting trains  adapted  to  be  placed  in  winding  and  setting  engagements  by  end- 
wise movements  of  stem  arbors  that  have  no  positive  connection  with  such 
trains.  And  this  explanation  applies  to  all  the  claims.  If  they  are  to  be 
read  in  the  broadest  sense  of  which  their  language  is  capable  of  being  under- 
stood, then  they  are  obnoxious  to  the  criticism  that  they  are  claims  for  results 
and  not  devices.  But  the  wprds  'substantially  as  and  for  the  purpose 
shown,' take  us  back  to  the  specitications  and  drawings,  and  bring  ihe  de- 
vices there  shown  into  the  claims,  and  I  construe  the  claims  as  tor  the  de- 
vices there  shown.  Therefore,  while  these  claims  are  broad,  I  think  they  can 
be  sustained  as  for  the  devices  which  are  descrilied.  Corn  Planter  Patent, 
23  Wall.  218.     •    *    «" 

In  respect  to  infringement  in  this  case,  the  court  below,  after  giving 
a  list  of  patents  in  proof,  which  had  not  been  adduced  in  the  Aurwa 
Company  Que,  said: 

"A  careful  study  of  these  tidditional  patents,  as  well  as  a  re-examination  of 
those  considered  in  the  former  case,  has  failed  to  change  the  conclusion  an- 
nounced in  that  case  as  to  the  novelty  and  validity  of  the  device  covered  by 
the  Church  patent  as  reissued.  There  is  therefore  no  question  left  in  this 
case  but  that  of  infringement.  A  comparison  of  the  Church  patent  .with  the 
defendants'  watches,  shown  In  evidence,  and  a  consideration  of  the  expert 
testimony  in  the  case,  satisfies  me  that  the  defendants'  watches  embody  all 
the  essential  elements  of  ihe  Church  watch,  as  covered  by  this  reissued  patent. 
Both  use  a  pivoted  yoke  to  effect  the  engagement  of  the  winding  and  setting 
wheels.  In  each  case  this  yoke  is  acted  upon  by  two  opposing  springs,  one 
to  obtain  the  winding,  and  the  other  the  setting,  engageiuent.    In  both  the 
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spring  producing  the  setting  engagement  is  the  stronger  of  the  two;  hence, 
when  they  are  equally  free  to  act,  this  stronger  spring  controls  the  action  of 
the  train, — automatically  puts  it  into  setting  engagement.  In  other  words, 
the  watch  would  normally  be  in  setting  engagement  if  these  two  springs  were 
left  to  the  operation  of  their  respective  forces.  In  each  watch  the  winding 
engagement  is  effected  by  restraining  the  action  of  the  stronger  spring,  and 
allowing  the  weaker  one  only  to  act  without  restraint.  In  both  watches  this 
stronger  spring  is  held  out  of  action  by  pressing  the  stem  arbor  inward,  and 
locliing  it  at  the  innermost  position.  In  both  the  restraining  force  upon  the 
stronger  spring  is  applied  by  means  of  a  short  pin  or  nib  upon  the  sliding 
stem  arbor,  and  in  eacli  the  inward  movement  of  the  stem  arbor  bends  and 
holds  the  strong  spring  from  its  normal  work,  and  the  withdrawal  of  the 
stem  arbor  releases  this  spring,  so  that  It  at  once  brings  the  train  into  setting 
engHgement.  It  is  trne  that  in  defendants'  watch  there  are  some  slight 
changes  in  the  shape  and  location  of  the  operative  parts,  and, by  reason  of 
these  changes  intermediate  levers  and  pins  are  interposed  at  some  points  and 
dispensed  with  at  others,  to  effect  the  connections  and  movements  of  the  op- 
erative parts,  which,  as  I  think,  is  quite  tersely  stated  by  the  complainants 
in  their  brief:  •  The  operative  parts  of  each  watch  receive  power  from  the 
same  source,  under  the  same  conditions,  transmit  it  to  the  same  destination 
for  the  same  purpose,  and  with  the  same  result.' " 

The  Church  patent  has  been  upheld  by  Judge  Sage  of  the  sixth  cir^ 
cuit  in  a  case  of  Savie  Plaintiffs  against  Columbus  Watch  Company,  re- 
ported in  50  Fed.  Rep.  545. 

In  respect  to  the  question  of  infringement  the  appellant  insists  that 
the  evidence  establishes  the  following  propositions :  Mrst,  that  the  normal 
engagement  of  appellant's  shiftingtrain  is  with  the  winding  wheels,  instead 
of  with  the  dial  wheels,  as  in  Church's;  second,  that  the  stem  arbor  has  no 
thrust  operation  in  effecting  a  winding  connection,  as  the  Church  has; 
third,  that  it  has  the  improvement  for  preserving  the  teeth  on  both  sides 
of  the  watch,  as  stated  by  Hoyt  to  be  the  object  of  his  improvement, 
which  Church  does  not  niention,  and  has  only  on  one  side;  fmirth,  ap- 
pellant overcomes  a  weak  spring  by  a  stronger  one,  while  Church  over- 
comes a  strong  spring  by  a  hand  thrust  on  the  knob  or  crown  of  the 
stem;  ffih,  that  appellant's  shifting  springacts  directly  on  the  yoke,  while 
the  single  Church  spring  acts  on  one  arm  of  the  four-pronged  rock  shaft; 
sixth,  that  appellant's  train  has  no  block,  N,  as  the  Church  has;  seventh, 
that  appellant  does  not  have  the  four-armed  rock  shaft  that  Church  has; 
eighth,  that  appellant  does  not  have  the  three-wheeled  yoke  which  is  es- 
sential to  the  Church  combinations;  ninth,  that  appellant's  combinations 
are  new,  and  radically  different  from  the  Church. 

Bond,  Adams  tfc  Pickard,  for  appellant. 

Geo.  S.  Prindk  and  Lysander  Hilt,  for  appellees. 

Before  Harlan,  Circuit  Justice,  Woods,  Circuit  Judge,  and  Jenkins, 
District  Judge. 

Woods,  Circuit  Judge,  (after  making  the  foregoing  atalement.)  In 
conformity  with  the  ruling  of  the  supreme  court  in  the  case  of  Com 
Planter  Patent,  23  Wall.  181,  218,  it  was  right,  we  think,  to  construe 
the  claims  of  the  patent  in  question  as  embracing  the  devices  shown  in 
the  specifications,  each  claim  being  regarded  as  including  such  devices 
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and  combination  as  are  necessary  to  meet  the  requirements  of  the  gea> 
eral  terms  in  which  it  is  expressed.  When  the  claims  are  so  construed, 
it  may  be  said  of  each  of  them,  in  the  language  of  that  case:  "The  claim 
thus  limited  is  considerably  narrowed  in  its  operation.  It  is  substan- 
tially for  a  combination  of  the  material  parts  of  the  entire  machine, 
and  no  one  can  be  said  to  infringe  it  who  does  not  use  the  entire  com- 
bination." This,  of  course,  does  not  exclude  the  doctrine  of  equivalents, 
of  which  Church  was  careful  in  explicit  terms  to  reserve  the  benefit. 
How  far,  when  properly  construed,  the  several  claims  may  be  distin- 
guished from  each  other,  the  court  below  did  not  indicate,  and  we  do 
not  deem  it  necessary  now  to  consider.  It  may  be  that  there  is  no  es- 
sential difference,  since  the  reference  in  all  is  to  the  same  devices  as  ar- 
ranged in  a  single  combination. 

The  devices  and  combination  described  in  the  reissued  letters  are  not 
different  from  those  of  the  original  patent,  and  as  the  corresponding 
claims  of  both  must  be  regarded  as  limited  by  the  devices,  we  do  not 
perceive  that  in  any  of  the  reissued  claims  there  appears  or  is  asserted 
an  invention  different  from  or  which  is  expanded  beyond  what  was  orig- 
inally claimed.  There  is  therefore  no  reason  for  pronouncing  the  reissue 
invalid. 

In.  respect  to  Church's  invention  and  its  advantages,  the  court  below 
declared  its  "distinctive  characteristic"  to  be  "that  the  winding  and 
hands-setting  engagements  are  not  eti'ected  by  the  direct  force  of  the 
push  and  pull  upon  the  stem  arbor:"  "that  Church  seems  to  have  been 
the  first  iu  the  art  to  obtain  the  winding  and  setting  engagements  by 
means  of  springs,  which  were  brought  into  action  by  the  inward  and 
outward  movements  of  the  stem  arbor,  thereby  avoiding  the  liability  to 
injure  the  wheels;"  that,  while  Church  did  not  invent  the  short  stem 
arbor,  with  its  latch  or  lock,  "he  has  adjusted  and  attached  [adapted] 
what  he  did  invent  to  be  used  with  such  stem  arbor,  and  *  *  *  has 
the  right  to  claim  that  his  winding  and  hands-setting  train  has  no  posi- 
tive connection  with  the  stem  arbor,  as  he  has  by  means  of  his  sliding 
block,  N,  within  the  movement,  secured  all  the  results  which  would  be 
accomplished  by  a  longer  stem  arbor." 

After  a  careful  examination  of  the  patents  exhibited  in  proof  of  the 
prior  art,  and  especially  in  view  of  the  Woerd  patent,  which,  it  is  con- 
ceded, differs  but  little,  mechanically,  from  the  Church,  we  are  notable 
to  see  that  in  the  broad  sense  stated  Church  was  the  first  to  obtain  the 
winding  and  setting  engagements  by  means  of  springs,  or  so  as  to  avoid 
liability  of  injury  to  the  wheels.  In  the  Woerd  watch  the  winding  or 
normal  engagement  is  efl'ected  by  the  operation  of  a  spring,  e,  and  the 
same  spring  is  in  some  measure  effective,  manifestly,  to  prevent  injury 
to  the  wheels  when  the  opposite  engagement  is  accomplished,  as  it  must 
be,  by  an  outward  pull  of  the  stem  arbor,  whereby  the  lever,  T,  is  pressed 
upon  the  arm,/,  of  the  plate,  b,  pushing  it  inwardly,  and  swinging  the 
yoke,  V,  so  as  to  effect  the  setting  engagement.  As  it  is  here  used,  the 
spring  plays  an  important  ]wrt  in  respect  to  both  engagements,  being 
the  active  force  that  produces  one,  and  a  resisting  forc«  which  t&ids  to 
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prevent  andtie  and  sudden  violence  to  the  injury  of  the  wheels  in  the 
production  of  the  other.  Besides,  there  being  one  spring  in  the  device, 
whereby  one  of  the  engagements  is  effected,  with  all  the  advantages  of 
that  mode  of  operation,  it  requires  no  invention  to  introduce  into  that 
device  another  spring  to  subserve  the  same  ends  in  respect  to  the  other 
engagement.  Such  a  spring  might  be  located  at  some  point  between  the 
end  of  the  lever,  T,  and  the  yoke,  V,  in  connection  with,  or  perhaps  with- 
out, some  of  the  parts  shown;  but,  what  is  simpler  still,  the  lever  itself 
might  be  so  redaced  in  thickness  as  to  become  a  spring,  more  or  less 
strong,  but  not  so  strong  but  that  with  the  resisting  force  of  the  spring, 
«,  the  meshing  of  the  hand-setting  wheels  would  occur  without  shock  or 
injury.  Turning  to  Hoyt's  patent  No.  206,674,  we  find  two  springs  in 
use  for  efiecting  the  respective  engagements,  one  of  which  acts  automat- 
ically, and  the  other  under  the  pressure  of  a  lever.  There  is,  therefore, 
as  it  seems  to  us,  no  element  of  invention  in  the  mere  introduction  of 
springs  into  the  Church  device,  nor  was  any  new  use  or  new  kind  of  ad- 
vantage in  watch  construction  obtained  thereby. 

Church's  invention,  however,  has  superiority  over  Woerd's,  Hoyt's, 
Camahan's,  or  any  other  which  has  come  under  our  notice,  reeultiiig,  not 
iix>m  any  particular  part  or  element  of  the  device,  but  rather  from  the  com- 
bination and  arrangement  of  the  parts  as  a  whole.  That  combination  is 
new  and  useful,  and  its  peculiar  usefulness  consists,  as  we  think,  not  so 
much  in  the  spring?  and  consequent  protection  of  the  wheels,  as  in  the 
fact  that  the  declared  object  of  the  invention,  namely,  "  to  render  watch 
movements  and  cases  readily  interchangeable,"  is  better  accomplished 
than  by  any  preceding  instruction.  By  transferring  Camahan's  lever 
from  the  works  to  the  case,  Woerd  achieved  a  short  stem  arbor,  and  made 
the  movements  and  cases  interchangeable;  but,  to  say  nothing  of  other 
differences,  the  placing  of  the  lever,  which  is  one  of  the  movement  devices, 
in  the  case,  is  a  marked  disadvantage,  since  it  requires  a  special  form  of 
case,  and  that,  too,  of  awkward  and  unmechanical  arrangement.  One  of 
the  features  of  the  Church  patent,  expressly  mentioned  in  all  the  claims 
but  the  first,  and  implied,  perhaps,  in  that,  is  that  the  winding  and  set- 
ting train  is  normally  in  engagement  with  the  dial  wheel ;  and  it  is  to  be  ob- 
served that  in  the  patents  of  Woerd,  Camahan,  and  others,  which  show 
the  closest  approximation  in  construction  to  Church's  device,  the  normal 
engagement  is  with  the  winding  wheel.  It  is,  of  course,  easy,  and  does 
not  involve  invention,  to  change  such  engagements,  if  nothing  more  than 
the  change  is  sought,  and  in  some  of  the  designs  in  evidence  normal  set- 
ting engagements  are  found,  but  they  are  in  lever-set  watches,  of  which 
the  Wheeler  is  an  example,  and  which,  as  the  evidence  shows,  may 
readily  be  constructed  with  the  normal  engagement  in  one  wheel  or  the 
other;  but  in  stem-winding  and  stem-setting  watches  it  is  not  so,  and  as 
an  element  in  the  combination  shown  in  Church's  claims  the  normal 
hands-setting  engagement  plays  an  important  and  indispensable  part. 

In  respect  to  the  question  of  infringement,  a  number  of  propositions 
•re  pressied  upon  our  consideration.  In  the  comparison  made  of  the  two 
devices  by  the  court  bdow  it  is  asserted  or  assumed  that  of  the  two 
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spring  in  each  the  stronger  produces  the  setting  engagement,  and  result- 
ing similarities  of  construction  and  operation  are  pointed  out.  It  is  now 
insisted  that  Church's  patent  does  not  show  or  describe  a  weaker  and  a 
stronger  spring;  that  there  is  only  one  spring  in  his  device;  and  that  the 
restraining  of  the  action  of  a  stronger  spring,  and  thereb}'  allowing  the 
weaker  one  only  to  act  without  restraint,  are  shown  in  the  Hoyt  and 
Wheeleir  patents,  which  both  belong  to  the  appellant,  and  are  older  than 
the  appellees'  patent.  In  this  respect  the  court  fell  into  verbal  inaccu- 
racy, but  not,  we  think,  into  material  error.  There  are  certainly  two 
springs  in  Church's  device,  which  are  brought  into  action  in  producing 
the  respective  engagements.  They  are  described  as  springs,  and  designated 
"K"  and  "i*;"  K,  when  unrestrained,  effecting  the  setting  engagement. 
and  the  other,  when  brought  into  action,  as  it  must  be,  by  the  inward  thrust 
of  the  stem  arbor,  effecting. the  winding  engagement.  They  were  not 
improperly  called  "opposing  springs,"  because  K  resists  the  movement  of 
the  stem  arbor,  which  brings  i'  into  operation.  But,  on  the  other  hand, 
i*  does  not  resist  the  counter  action  of  K  when  the  stem  arbor  is  drawn 
out.  Whether  or  not  one  of  these  springs  is  stronger  than  the  other  is 
not  stated,  and  need  not  be  considered,  because  the  normal  operation  of 
K  is  not  resisted  by  the  other  spring.  In  the  defendant's  watch,  it  is  true, 
the  two  springs  are  in  constant  and  direct  opposition,  and  consequently 
the  one  producing  normal  engagement  is  and  must  be  the  stronger.  It 
would  therefore  be  more  accurate,  instead  of  the  corresponding  expres- 
sions in  the  opinion  quoted,  to  say  that  in  "  both  watches  the  spring  pro- 
ducing the  setting  engagement  is  not  controlled  in  its  action  by  the  other 
sprmg,  and,  when  otherwise  unrestrained,  puts  the  train  intn> that  engage- 
ment; "  and  that  "  in  each  watch  the  winding  engagement  is  effected  by 
restraining  the  action  of  one  spring  and  allowing  or  causing  the  other 
alone  to  act;  the  spring  so  restrained  in  both  watches  being  held  out  of 
action  by  force  of  the  stem  arbor,  locked  at  its  innermost  position." 

There  is,  as  stated,  a  plain  difference  in  the  operation  of  the  two  springs 
which  effect  the  winding  engagements  in  the  respective  devices.  In 
Church's  watch  that  spring  is  forced  into  operation  by  the  pressure  of 
the  stem  arbor  on  an  arm  of  the  rock  shaft  of  which  the  spring  itself  is 
another  arm,  while  in  the  defendant's  watch  the  corresponding  spring  is 
automatic,  effecting  the  engagement  by  its  own  force  whenever  the  op- 
posing strength  of  the  other  spring  is  overcome  by  the  pressure  of  the 
stem  arbor.  Is  this  an  essenti*!!!  difference  in  construction  or  operation? 
We  think  not.  Starting  witli  the  Church  device,  it  requires  only  ordi- 
nary skill,  and  certainly  not  invention,  to  effect  the  change.  It  is  nec- 
essary only  to  sever  the  spring,  t^,  from  the  rock  shaft,  and  attach  it  to 
the  plate,  A,  in  such  position  as  that  it  shall  constantly  press  on  the  same 
end  of  the  yoke,  E,  as  now,  in  order  to  produce  a  complete  correspond- 
ence between  the  two  devices  in  respect  to  the  location,  character,  and 
operation  of  their  springs.  This  simple  mechanical  change,  requiring 
no  other  alteration  whatever  in  the  Church  device  to  make  it  operative, 
would  entirely  eliminate  the  differences,  whether  of  construction  .or 
operation,  mentioned  in  appellant's  2d,  8d,  4th,  oth,  and  7tb  proposi- 
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tlons;  and  with  that  alteration  there  would  remain  of  the  mechanism 
between  the  stem  arbor  and  the  winding  and  hands-setting  train  in  the 
Church  construction  a  three-pronged  rock  shaft,  which,  for  all  its  func- 
tions, finds  a  full  equivalent  in  the  defendant's  slide  bar.  i,  with  its 
projecting  arm  and  pin,  as  they  are  shown  in  the  Sheridan  patent,  under 
which  the  defendant's  watch  is  made.  Another  projection  or  end.  aa  it 
is  called,  of  that  slide  bar,  is  a  plain  substitute  for  the  movable  block, 
N,  of  the  Churcn  combination.  Instead  of  the  three-wheeled  yoke  of 
Church,  the  defendant  employs  a  yoke  with  two  wheels,  one  of  which 
meshes  with  either  the  winding  or  setting  wheels  as  the  yoke  oscillates. 
It  is  one  of  "the  well-known  forms  of  intermediate  mechanism,''  which 
Church  said  might  be  substituted  for  the  mechanism  shown  in  his 
patent. 

But  the  first  and  chief  difference  insisted  upon  is  that  the  normal  en- 
gagement of  appellant's  shifting  train  is  with  the  winding  wheels,  and  not 
with  the  dial  wheels,  as  in  Church's  patent.  There  is  only  a  semblance 
of  tmth  in  this.  In  the  defendant's  stem-setting  and  stem-winding  watch 
the  normal  engagement  is  really  with  the  dial  wheels.  The  assertion  to 
the  contrary  is  specious.  It  is  based  on  the  fact  that  in  the  Sheridnn  pat- 
ent there  is  introduced  a  setting  lever,  i',  so  arranged  that  it  may  be  put 
in  engagement  with  the  end  of  the  spring,  I,  which  is  thereby  placed 
under  tension,  and  by  reason  of  its  greater  strength  overcomes  the  oppos- 
ing spring,  and  produces  the  setting  engagement;  but  when  the  lever,  /', 
is  thrown  out  of  engagement,  the  spring,  I,  swings  freely  upon  its  pivot, 
without  tension,  and  leaves  the  opposing  spring  to  produce  the  winding 
engagement,  which  is  described  as  normal.  But  when  the  device  is 
placed  in  a  stem-winding  and  stem-setting  case,  the  lever,  I ',  cannot  be 
shifted,  but  is  kept  unchangeably  in  engagement  with  the  spring,  I, 
holding  it  firmly  in  the  position  of  tension,  and  causing  it  to  act  exactly 
as  does  the  spring,  K,  in  Church's  watch.  Whatever,  therefore,  may 
be  the  uses  and  effect  of  that  lever  in  other  forms  of  construction,  in  a 
stem-winding  and  stem-setting  watch  it  serves  no  purpose  except  to  fix 
the  spring  in  the  position  of  tension,  and  that  spring,  when  left  to  act  as 
freely  as  it  can  act  in  that  position,  produces  the  stem-setting  engage- 
ment In  that  form  of  construction,  therefore,  that  is  the  normal  en- 
gagement, and  the  two  devices  are  not  different  in  that  respect. 

The  necessary  conclusion  is  that  the  appellant's  watch,  tliough  made 
in  conformity  with  the  Sheridan  patent,  is  modeled  after  the  device  of 
Church,  and  contains  substantially  the  same  combination  of  parts  or 
well-known  equivalents,  arranged  to  accomplish  the  same  result  by  the 
same  mode  of  operation. 

The  decree  of  the  circuit  court  is  therefore  affirmed. 
v.62F.no.2— 15 
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Blair  et  cd.  v.  Lippincott  Qlass  Co. 

(Circuit  Court,  D.  Inaiana.    September  18, 1893.) 

No.  8,768. 

1.  Patents  fob  Inventions— Action  fob  Infbinoement  bt  Fatentks  and  Licensee. 

a  joint  suit  for  inf ringemeDt  of  A  patent  cannot  be  maintained  \)j  the  patentee 
and  the  licensee  whose  license  conveys  Ao  exclusive  monopoly. 

2.  Same— License— Estoppel. 

a  license  to  manufacture  lime  glass  chimneys  under  a  patent,  granted  by  the 
patentee  with  others,  does  not  estop  the  licensee  from  objecting  that  such  other 
parties  cannot  be  joined  with  the  patentee  in  an  action  against  the  licensee  for  in- 
fringement by  manufacturing  lead  glass  chimneys  without  a  license. 
8.  Pleading — Demurrer— Facts  not  Sdfficient  fob  Joint  Cause  of  Actios. 

Where,  in  a  joint  complaint  by  two  or  more  parties,  the  facts  stated  do  not  show 
a  joint  cause  of  action  in  them,  a  demurrer,  on  the  ground  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  must  be  sustained. 

ItJ  Equity.  Suit  by  George  W.  Blair  and  said  Blair  associated  with 
Paul  Zimmerman,  partners  as  Dithridge  &  Co.,  against  the  Lippincott 
Glass  Company,  for  infringement  of  a  patent.  Heard  on  demurrer  to 
bill.     Demurrer  sustained. 

W.  Bnkewdl  &  Sons  and  W.  A .  Van  Buren,  for  complainants 

IH'ank  0.  Lovdand,  for  defendants. 

Baker,  District  Judge.  The  demurrer  of  the  respondent  to  the  com- 
plainants' bill  of  complaint  presents  the  sole  question  in  this  case.  The 
sufficiency  of  the  complaint  hinges  on  the  question  whether  a  suit  in 
equity  for  the  infringement  of  a  patent  right  is  maintainable  jointly  by 
the  patentee  and  a  licensee,  whose  license  confers  no  exclusive  monop- 
oly. An  exclusive  license,  to  the  extent  of  the  interest  granted,  is  con- 
strued to  be  an  equitable  assignment,  and  clothes  the  licensee  with  an 
interest,  sub  modo,  in  the  monopoly.  "The  only  alienation  which  can 
carry  the  monopoly  is  that  of  an  exduaive  right,  or  of  an  undivided  inter- 
est in  the  exclusive  right  to  practice  the  invention,  including  the  exclu- 
sive right  to  make,  the  exclusive  right  to  use,  and  the  exclusive  right  to 
sell,  the  patented  invention."  Rob.  Pat.  §  807.  The  inventor  of  a  new 
and  useful  improvement  has  no  exclusive  right  to  it  until  he  obtains  a 
patent.  This  right  is  created  by  the  statute  and  secured  by  the  patent, 
and  no  suit  can  be  maintained  by  the  inventor  against  any  one  for  using 
it  before  the  patent  is  issued.  The  discoverer  has  a  mere  inchoate  stat- 
utory right,  which  he  may  perfect  and  make  absolute  by  proceeding  in 
the  manner  which  the  law  prescribes.  Reeoes  v.  Coming,  51  Fed.  Rep. 
774.  The  monopoly  secured  to  the  patentee  is  for  one  entire  thing. 
It  is  the  right  of  making,  using,  and  vending  to  others  to  be  used,  the 
improvement  he  has  invented,  and  for  which  the  patent  is  granted,  to 
the  exclusion  of  all  others.  The  monopoly  did  not  exist  at  common 
law,  and  the  rights  which  may  be  exercised  under  it  must  be  regulated 
by  tlie  law  of  its  creation.  It  is  created  by  the  act  of  congress,  and  no 
rights  can  be  acquired  in  it  unless  authorized  by  statute,  and  in  the 
manner  therein  prescribed.     Gaijler  v.  Wilder,  10  How.  477.     The  stat- 
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Ute  provides  that  a  patentee  may  assign  the  whole  or  any  interest  in 
the  monopoly.  Rev.  St.  U.  S.  1878,  §  4898.  A  suit  may  be  main- 
tained for  the  infringement  of  a  patent  in  the  name  of  the  party  inter- 
ested either  as  patentee,  assignee,  or  grantee.  Id.  §  4919.  But,  to  en- 
able the  assignee  to  sue  alone,  the  assignment  must  undoubtedly  con- 
vey to  him  the  exclusive  monopoly  which  the  patentee  held  in  the  ter- 
ritory specified,  to  the  exclusion  of  the  patentee  and  all  others.  To 
enable  him  to  sue  jointly  with  the  patentee,  the  assignment  must  convey 
to  him  an  undivided  part  of  the  monopoly  in  the  territory  where  the 
infringement  occurs.  Any  assignment  short  of  this  is  a  mere  license. 
It  has  been  well  said  that  it  was  not  the  intention  of  congress  to  per- 
mit several  monopolies  to  be  made  out  of  one,  and  to  be  divided  among 
different  persons  within  the  same  limits.  Such  a  division  would  inev- 
itably lead  to  fraudulent  impositions  upon  persons  who  desired  to  pur- 
chase the  use  of  the  improvement,  and  would  subject  a  party  who, 
under  a  mistake  as  to  his  rights,  used  the  invention  without  authority, 
to  be  harassed  by  a  multiplicity  of  suits  instead  of  one,  and  to  succes- 
sive recoveries  of  damages  by  different  persons  holding  different  portions 
of  a  patent  right  in  the  same  place. 

It  has  been  uniformly  held  that  a  patentee  and  an  exclusive  licensee 
may  join  in  bringing  a  bill  to  restrain  an  infringement  of  the  patent 
right.  The  reason  is  that  the  exclusive  licensee  either  owns  the  mo- 
nopoly, or  an  undivided  interest  therein,  within  the  territory  specified, 
BO  that  such  license  is  tantamount  to  an  assignment.  It  \S  different 
with  a  simple  licensee.  He  has  no  exclusive  right  in  any  particular 
territory.  The  patentee  may  grant  licenses  at  will  to  others.  A  simple 
license  amounts  merely  to  a  waiver  by  the  patentee  of  his  right  to  the 
exclusive  enjoyment  of  his  monopoly  in  favor  of  such  licensee.  He 
acquires  no  exclusive  right  in  the  monopoly,  within  any  specified  terri- 
tory. The  patentee  may,  without  infringing  the  rights  of  a  simple 
licensee,  grant  licenses  to  others;  or,  if  the  patentee  chooses,  he  may 
permit  others  to  enjoy  the  patent  right  without  license.  If  the  patentee 
chooses  to  permit  others  to  practice  his  invention  without  license,  the 
simple  licensee  has  no  legal  ground  for  complaint  or  interference. 
Sewing-Mach.  Co.  v.  Sloat,  2  Fish.  Pat.  Cas.  112;  WyeOi  v.  Stone, 
1  Storj',  275;  Gayler  v.  Wilder,  10  How.  477;  Nehnn  v.  MeMann,  16 
Blatchf.  139;  HiU'v.  Whitcomb,  1  Holmes,  317;  Lvjalk  v.  Tice,  22  0.  G. 
2160,  14  Fed.  Rep.  297;  Birdsell  v.  Shalid,  112  U.  S.  485.  5  Sup.  Ct. 
Rep.  244. 

Language  is  used  by  the  learned  justice  who  delivered  the  opinion  in 
the  case  of  Bii-dmll  v.  Shalid,  svjna,  wliich  might,  on  a  casual  reading, 
be  thought  broad  enough  to  justify  the  maintenance  of  a  joint  bill  by 
the  patentee  and  a  simple  licensee.  He  says:  "A  suit  in  equity  may  be 
brouglit  by  the  patentee  and  licensee  together;"  citing  Gaykr  v.  Wilder, 
mjyra,  and  Littlcjidd  v.  Perry,  21  Wall.  205.  The  language  must  be 
construed  as  applicable  to  the  license  then  under  consideration.  The 
opinion  shows  that  the  judge  was  speaking  about  ''an  exclusive  oral 
license."    It  must  be  deemed  settled,  both  upon  principle  and  author- 
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ity,  that  a  simple  licensee  has  no  such  interest  as  to  make  him  either  a 
necessary  or  proper  party  to  a  bill  filed  to  restrain  the  inAingement  of 
a  patent  right. 

It  is  urged,  if  the  law  be  as  stated,  that  it  may  be  gathered  from 
the  bill  that  the  license  in  question  was  an  exclusive  one.  It  suffices 
to  say  that  a  careful  consideration  of  the  averments  of  the  complaint  pre- 
cludes any  such  construction.  The  complaint  fails  to  show  that  the 
parties  joined  as  plaintifib  with  the  patentee  have  any  exclusive  interest 
in  the  monopoly.  It  is  insisted,  inasmuch  as  it  is  alleged  in  the  bill 
that  the  respondent  has  been  granted  by  the  complainants  a  license  to 
manufacture  lime  glass  chimneys,  that  it  is  estopped  to  say  that  they 
may  not  maintain  a  joint  bill  against  it  for  manufacturing  lead  glass 
chimneys  without  a  license.  The  respondent,  if  estopped  at  all,  cannot 
be  estopped  beyond  its  license.  It  may  be  that  Ditbridge  &  Co.  have 
acquired  such  an  exclusive  right  in  the  patented  invention,  so  far  as  re- 
lates to  the  manufacture  of  lime  glass  chimneys,  that  the  patentee  could 
not  grant  to  the  respondent  a  license  to  manufacture  that  sort  of  ^ass 
chimneys  without  his  licensees  joining  in  it.  This  concession,  however, 
would  by  no  means  prove  that  Ditbridge  &  Go.  had  an  exclusive  license 
for  the  manufacture  of  lead  glass  chimneys.  Ditbridge  &  Co.  are  not 
shown  by  the  bill  to  have  acquired,  either  by  assignlnent  or  license,  any 
exclusive  right  to  practice  the  invention  in  t£e  manufacture  of  lead 
glass  chimneys.  I  have  carefully  examined  all  the  cases  cited  by  com- 
plainants counsel,  and  I  find  none  which  lend  support  to  the  com- 
plaint. The  complaint  being  a  joint  one  by  two  parties,  one  of  whom 
has  no  interest,  it  follows  that  the  demurrer  must  be  sustained.  When 
two  or  more  plaintifis  unite  in  bringing  a  joint  action,  and  the  &cts 
stated  do  not  show  a  joint  cause  of  action  in  them,  a  demurrer  will  lie 
upon  the  ground  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  Harris  v.  Harria,  61  Ind.  117,  on  page 
129.  The  bill  may  be  amended,  if  counsel  is  so  advised,  within  20 
days,  upon  payment  of  all  costs,  to  and  including  the  filing  of  the 
amended  bill;  otherwise,  at  the  expiration  of  20  days,  the  bill  shall 
stand  dismissed,  with  costs,  but  wiUiout  prejudice. 


Ambbioan  Hkat  iHsuLAnNQ  Co.,  Limited,  a  <d.  v.  A.  Johnston  &  Co., 

Limited. 

(Circutt  Court  o/  Appedli,  Third  Oireutt.    October  90, 1899.) 
NaS. 

PATIim  FOR  iKTaNTIOHB— RBISSCZ— ENI.AKOKMSRT  Or  CuiIMB. 

Letters  patent  Ko.  171,425,  issued  December  81, 1875,  to  John  C.  Reed,  tor  •  non* 
oonducting  covering  for  "boilers,  steam,  water,  and  other  pipes,"  claimed  a  cover- 
ing composed  of  layers  or  wrappings  of  paper  saturated  with  adhesive  material, 
and  compressed  while  being  formed  into  tubular  sections  "of  a  thickness  of  on* 
half  inch  or  more, "  substantially  as  described.  A  reissue  of  the  patent — No.  S,752, 
ptinted  August  10, 1879 — omitted  from  the  claims  the  quoted  words.  Held,  that 
this  was  an  enlargement  of  the  claim,  rendering  the  reissue  invalid,  and  that  this 
■fleet  could  not  be  avoided  on  the  theory  that  a  covering  of  less  than  half  aa  isek 
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woald  not  constitute  the  "thorough  nonconductor"  of  the  specifications ;  for,  while 
a  less  thickness  might  not  be  sufficient  for  boilers  and  steam  pipes,  it  manifestly 
would  be  for  "water  and  other  pipes. "    48  Fed.  Kep.  446,  reversed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
Disti  iot  of  Pennsylvania. 

In  Equity.  Bill  by  A.  Johnston  &  Co.,  Limited,  against  the  Ameri- 
can Heat  Insulating  Company,  Limited,  and  others,  for  infringement 
of  reissued  letters  patent  No.  8,762,  granted  August  10,  1879,  to  John 
C.  Reed,  upon  original  patent  No.  171,425,  issued  to  him  December 
21,  1875.  The  circuit  court  sustained  the  reissue,  and  entered  a  de- 
cree in  favor  of  complainant.  48  Fed.  Rep.  446.  Defendant  appealed. 
Reversed. 

WiUiinn  L.  Pierce,  for  appellants. 

James  J.  Kay,  ( If'.  Bnketccll,  on  the  brief,)  for  appellee. 

Before  Dallas,  Circuit  Judge,  and  Butler  and  Green,  District 
Judges. 

BuTLEU,  District  Judge.  The  plaintiff  sues  as  assignee  of  reissued 
letters  patent  No.  8,752,  dated  August  10,  1879,  issued  to  John  C. 
Reed,  to  recover  for  infringement.  The  invention  is  an  improvement 
in  nonconducting  covers  for  steam  boilers,  steam,  water,  and  other  pipes. 
The  speciiications  say:  "The  invention  relates  to  that  clas.s  of  articles 
known  as  'boiler  coverings,' or  'nonconducting  coverings  for  boilers, 
steam,  water,  and  other  pipes.'"  After  describing  the  coverings,  and 
the  process  of  manufacturing  them,  the  claims  are  stated  as  follows: 

"(1)  A  nonconducting  covering  for  boilers,  pipes,  and  other  surfaces,  com- 
posed of  layers  or  wrappings  of  paper  saturated  or  coated  with  suitable  adhe- 
sive material,  and  compressed  wliile  being  formed  into  tubular  sections, 
substantially  as  described.  (2)  As  a  new  article  of  manufacture,  a  noncon- 
ducting covering  for  boilers,  pipes,  and  other  surfaces,  composed  of  layers  or 
wrappings  of  paper,  8aturiite<1>  or  coated  with  suitable  adhesive  materials, 
and  compressed  while  being  formed  into  tubular  sections  divided  longitudi- 
nally, so  as  to  be  placed  around  the  pipes  or  other  surfaces  to  be  covered,  sub- 
stantially as  set  forth." 

The  original  specifications  and  patent — issued  December  21,  1875 — 
stated  tiie  invention  as  follows: 

"My  invention  relates  to  that  class  of  articles  known  as  •  boiler  coverings,' 
or  •  nonconducting  coverinns  for  boilers,  steam,  water,  and  other  pipes;''  and 
it  consists  in  u  noncondactini^  covering,  composed  of  layers  or  wrappings  of 
paper,  preferably  roodng  paper,  saturated  with  adhesive  material,  and  com- 
pressed while  being  formed  into  tubular  sections  of  one  half  inch  or  more  in 
thickness." 

The  claim  was  for  "a  new  article  of  manufacture; -a  nonconducting 
covering,  composed  of  layers  or  wrapjiings  of  paper  saturated  with  ad- 
hesive material,  and  compressed  wiiile  being  formed  into  tubular  sec- 
tions of  o  thickness  of  one  half  inch  or  more,  substantially  as  shown  and 
described."  A  fuller  statement  of  the  facta  is  unnecessary  to  an  under- 
standing of  our  views  o/  the  case. 

The  validity  of  the  reissue  is  attacked  on  the  allegation  that  its  claims 
.are  broader  than  that  of  tlie  original.     Judged  in  the  light  of  its  terms 
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alone,  this  allegation  is  certainly  true.  The  limitation  respecting  thick- 
ness of  the  coverings,  contained  in  the  original,  is  omitted.  The  com- 
plainant contends,  however,  that  in  the  light  of  the  proofs  the  claims  in 
each  are,  in  effect,  the  same;  because,  as  he  asserts,  a  covering  of  less 
than  half  an  inch  would  not  constitute  "a  thorough  nonconductor,"  such 
as  the  specifications  describe;  and  consequently  that  the  restrictive  lan- 
guage of  the  original  patent  was  inoperative,  in  construing  its  claims. 
This  view  the  circuit  codrt  adopted.  Is  it  sound?  It  seems  clear  that 
the  patentee  did  not  think  so  when  he  took  either  of  the  patents.  When 
applying  for  the  original  he  objected  to  the  limitation,  as  the  proofs 
show,  but  was  required  by  the  oflice  to  insert  it;  and  his  object  in  tak- 
ing the  reissue  seems  mainly  to  have  been  to  get  rid  of  it.  It  cannot 
well  be  doubted  that  if  a  covering  below  the  limit  had  been  manufac- 
tured and  used,  subsequently  to  the  reissue,  he  would  have  objected  to 
it  as  an  infringement.  If  for  no  other  purpose  than  to  avoid  uncer- 
tainty, the  office  acted  wisely  in  requiring  a  definite  statement  of  the 
thickness  of  coverings  sought  to  be  embraced.  The  language,  "a  thorough 
nonconductor,"  employeil  in  the  specifications,  is  indefinite.  What  is 
or  is  not  such  a  conductor  is  matter  of  individual  judgment,  about  which 
experts  will  disagree.  If  a  bare  half  inch  is  such,  it  would  be  difficult 
to  affirm  that  a  trifle  less  is  not.  As  much  would  depend  upon  the  fine- 
ness and  firmness  of  the  texture  and  solidity  of  tfie  covering  as  upon  the 
difiference  in  thickness.  The  terms  of  the  original  claim,  as  amended, 
left  nothing  to  doubt.  The  patentee's  rejection  of  them  snbsequentlj'v 
seems  to  be  an  emphatic  declaration  that  the  language  is  important,  and 
that  he  will  not  be  so  limited.  His  present  attitude  does  not,  therefore, 
commend  itself  very  strongly  to  favorable  consideration.  The  court 
says: 

"If  we  were  shut  up  to  a  comparison  of  what  appears  on  the  face  of  tlie 
original  patent  and  the  face  of  tlie  reissue,  it  might  seem  that  the  omi:3sion 
from  the  latter  of  the  words,  'of  a  thickness  of  one  half  inch  or  more,'  was  a 
material  change,  and  one  prejudicial  to  tlie  public;  but  tlie  proofs  bring  us 
to  a  different  conclusion.  It  is  shown  tiiat  a  covering  of  less  tliickness  tlian 
half  an  inch  would  lack  the  neces^iary  nonconducting  property.  A  half  inch 
covering  is  too  thin  to  retain  the  heat,  and  prevent  radiation." 

We  have  carefully  looked  through  the  proofs,  and  cannot  so  under- 
stand them.  They  probably  show  that  a  less  tliickness  would  be  insuf- 
ficient for  boilers,  and  steam  pijjcs — to  which  doubtless  the  coverings 
are  most  commonly  applied.  The  reis-^ue,  however,  plainly  embraces 
coverings  for  hot  water,  hot  air,  gas,  and  all  other  pipes  to  which  their 
use  may  be  beneficially  applied;  and  we  do  not  find  any  evidence  to 
justify  the  conclusion  that  a  thickness  of  less  than  half  an  inch  is  insul- 
ficient  for  such  purposes.  Manifestly,  we  think,  the  thinner  coverings 
are  sufficient  for  such  uses.  If  not,  the  burden  was  on  the  complainant 
to  prove  it.  We  attach  no  im])ortance  to  the  complainant's  suggestion 
that  coverings  of  less  than  half  an  inch,  could  not  be  "conveniently 
jtacked  for  transijortation,"  as  described  in  the  specifications.  The  de- 
cree of  the  circuit  court  must  therefore  be  reversed  and  the  case  remanded 
with  directions  to  dismiss  the  bill. 
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Umited  States  v.  250  K!eg8  or  Naus.' 

(Dtitrlet  Court,  &  D.  CaHfomia.    Beptember  20, 189S.) 

Bbippino— Trade  bitwkn  American  Ports — ^Foreign  Vbsbeu. 

Act  March  1, 1817,  {  4,  (now  Rev.  St.  {  4347,)  probibits,  under  pain  of  forfeiture, 
the  transportation  of  merchandise  from  one  American  port  to  another  in  foreign 
vessels.  Act  July  18, 1860,  (now  Rev.  St.  {  8110,;  declares  that,  if  any  merchandise 
"shall  at  any  port  of  the  United  States,  on  the  northern,  northeastern,  or  north- 
western frontiers  thereof, "  be  laden  on  a  foreign  vessel,  and  taken  to  a  foreign 
port,  and  thence  roshipped  to  any  other  "port  of  the  United  States  on  said  fron- 
tiMS, "  with  intent  to  evade  the  provisions  of  the  fourth  section  of  the  act  of  1817, 
such  merchandise  shall  be  seized  and  forfeited.  Held,  that  while  it  is  a  palpable 
•rasion  of  the  act  of  1817  to  ship  goods  from  New  York  to  Antwerp  in  a  foreign 
Tessel,  and  thence  reshlp  them  in  another  foreign  vessel  to  Ban  Francisco,  such 
transshipment  is  not  within  the  prohibition  of  either  act,  when  the  two  are  con- 
strued together. 

Libel  to  Enforce  a  Forfeiture  of  Merchandise. 

M.  T.  Attm,  U.  S.  Atty. 

Andrus  &  Frank,  Page  &  EdU,  and  /.  H.  ShanMand,  for  claimant. 

Ross,  District  Judge.  This  is  an  action  by  the  United  States  to  en> 
force  an  alleged  forfeiture  of  certain  merchandise  on  the  ground  that  it 
was  transported  from  one  port  of  the  United  States  to  another  port 
therein,  in  foreign  bottoms.  The  answer  of  the  owner  of  the  property 
proceeded  against  admits  the  bringing  of  it  into  the  port  of  Redondo,  in 
this  judicial  district,  as  alleged  in  the  libel,  and  sets  up  as  a  defense 
that  the  merchandise  was  wholly  of  the  produce  and  manufacture  of  the 
United  States,  and  was  shipped  from  New  York  in  the  Belgian  ship 
Waealand,  consigned  to  a  commercial  house  at  Antwerp;  that  it-  was 
there  discharged  and  landed;  that  subsequently  it  was  shipped  on  the 
British  ship  Kirkcudbrightshire,  consigned  to  the  respondent  at  San 
Francisco,  Cal. ,  and  brought  to  San  Francisco,  where  it  was  entered  as 
a  manufacture  of  the  United  States,  which  had  been  exported  and  re- 
turned to  this  country;  that,  prior  to  the  departure  of  the  ship  Waesland 
from  the  port  of  New  York,  the  respondent  procured  from  Uie  collector 
of  customs  and  naval  officer  at  that  port  a  certificate  of  the  exportation 
of  the  merchandise  from  that  port,  and  that  the  consignees  thereof  at 
Antwerp,  prior  to  the  departure  of  the  ship  Kirkcudbrightshire,  pro- 
cured from  the  consul  of  the  United  States  at  that  port  a  certificate  that 
the  said  merchandise,  bound  by  the  said  ship  Kirkcudbrightshire  to  the 
port  of  Redondo,  consisted  of  articles  of  the  manufacture  of  the  United 
States  which  had  not  been  advanced  in  value  or  improved  in  condition 
by  any  process  of  manufacture  or  other  means.  The  answer  further 
avers  that,  at  the  time  the  merchandise  in  question  was  shipped  from 
New  York,  the  respondent  intended  to  export  the  same  to  a  foreign 
country,  and  thereafter  to  cause  the  same  to  be  returned  to  the  United 
States;  that  the  merchandise  was  at  all  times  the  manufacture  of  the 
United  States;  and  that  it  was,  by  the  respondent  and  his  agente,  re- 
turned to  the  United  States  after  having  been  exported,  without  having 
been  advanced  in  value  or  improved  in  condition  by  any  process  of  mao* 
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ufacture  or  other  means.     The  suflBciency  of  the  defense  thus  set  up  i 
challenged  by  exceptions  thereto  filed  on  the  part  of  the  government. 
The  libel  is  based  on  section  4847  of  the  Revised  Statutes,  wliich  reads 
as  follows: 

"No  merchandise  shall  be  imported,  [^transported, 1  under  penalty  of  for- 
feiture thereof,  frona  one  port  of  the  United  .-tates  to  another  port  of  tlie 
United  States,  in  a  vessel  belonging  wholly  or  in  part  to  a  subject  of  any  for- 
eign power;  but  this  section  shall  not  be  construed  to  prohibit  the  sailing  of 
any  foreign  vessel  from  one  to  anotlier  port  of  the  United  States,  provided  no 
merchandise  other  than  that  imported  in  such  vessel  from  such  foreign  port, 
and  which  shall  not  have  been  unladen,  shall  be  carried  from  one  port  or 
place  to  another  In  the  United  States.    *    ♦    •" 

This  section  is  a  re-enactment  of  the  fourth  section  of  the  act  of  March 
1,  1817,  (3  St.  at  Large,  p.  351,)  entitled  "An  act  concerning  the  nav- 
igation of  the  United  States."  It  was  manifestly  passed  in  the  interests 
of  American  shipping,  and  to  prevent  foreign  vessels  from  engaging  in 
domestic  commerce.  In  1817,  when  the  statute  was  first  enacted,  the 
coasting  trade  of  the  United  States  was  comparatively  small,  and  was 
confined  to  the  Atlantic  coast.  In  the  course  of  time,  however,  it  as- 
sumed larger  proportions,  and  it  became  an  easy  thing  for  foreign  ves- 
sels to  take  a  cargo  from  the  United  States,  touch  and  discharge  at  a 
Canadian  port,  then  reload,  and  proceed  to  an  American  port,  or,  with- 
out herself  proceeding,  forward  the  cargo  by  another  foreign  vessel.  To 
prevent  this  from  being  done,  congress,  by  section  20  of  the  act  of  July 
18,  1866,  (14  St.  at  Large,  p,  182,)  enacted  that— 

"  If  any  goods,  wares,  or  nierchundise  shall  at  any  port  or  place  in  the  United 
States,  on  the  northern,  northeiistern,  or  northwestern  frontiers  thereof,  be 
laden  upon  any  vessel  belonging  wholly  or  in  part  to  a  subject  or  subjects  of 
a  foreign  country  or  countries,  and  shall  be  taken  thence  to  a  foreiirn  port  or 
place  to  be  reladen  and  resbipped  to  any  otlier  port  or  place  in  the  ITnited 
States  on  said  frontiers,  either  by  the  same  or  any  other  vessel,  foreign  or 
American,  with  intent  to  evade  the  provisions  of  the  fourth  section  of  the 
'Act  concerning  the  navigation  of  the  United  States,' approved  March  1, 
1817,  the  said  goods,  wares,  and  merchandise  shall,  on  their  arrival  at  such 
last-named  port  or  place,  he  seized  and  forfeited  to  the  United  States,  and  the 
vessel  shall  pay  a  tonnage  charge  of  fifty  cents  per  ton  on  her  admeasure- 
ment." 

Section  4  of  the  act  of  March  1,  1817,  was  carried  into  the  Re'ised 
Statutes  as  section  4347,  and  section  20  of  the  act  of  July  18,  1866, 
was  therein  embodied,  in  substance,  as  section  3110.  These  sections 
are  in  pari  materia,  and  must  be  read  together.  It  is  entirely  clear  that 
congress  thought  that  section  4347  could  be  evaded  by  the  mode  of  ship- 
ment described  in  section  3110,  and,  to  prevent  such  evasion  on  the 
northern,  northeastern,  and  northwestern  frontiers,  enacted  the  latter 
section,  and  attached  the  consequences  of  the  offenses  therein  definetl, 
not  only  to  the  merchandise,  but  to  the  ship  as  well.  If  the  act  pn>- 
scribed  by  section  3110  was  the  same  as  that  prohibited  by  section  4347. 
it  is  difficult  to  see  the  necessity  of  enacting  section  3110  at  all,  or  any 
reason  for  inflicting  a  penalty  on  the  ship  in  the  one  case,  and  allowing 
it  to  go  unpunished  in  a  precisely  similar  case.  Congress  evidently  rec- 
ognized that  section  4347  could  be  evaded  by  so  directing  the  voyage 
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that  it  would  not  be  from  one  port  of  the  United  States  to  another  port 
of  the  United  States,  and  that  the  prevention  sought  could  not  be  at- 
tained by  existing  legislation.  It  consequently  made  it  an  oflense  to 
evade  the  provisions  oi  section  4347,  under  the  circumstances  set  forth 
in  section  3110.  As  congress  thus  made  the  evasion  of  the  provisions 
of  section  4347  an  offense  under  certain  defined  conditions,  the  courts 
cannot  say  that  any  other  conditions  tharb  those  thus  defined  constitute 
an  ofiense,  without  departing  from  the  manifest  intent  of  the  statute, 
and  usurping  the  powers  of  the  legislative  department  of  the  government. 
The  act  of  the  respondent  in  the  present  case  was  a  palpable  evasion  of  the 
provisions  of  section  4347  of  the  Revised  Statutes,  but  it  was  not  the  act 
thereby  prohibited .  Nor  was  there  any  concealment  about  the  transaction, 
for  the  respondentdisdosedto  the  collector  of  customs  all  that  he  haddone, 
producing  before  him  the  certificates  showing  that  he  had  shipped  the 
goods  from  New  York  to  Antwerp,  and  then  back  to  the  United  States. 
If  such  evasions  as  are  here  shown  should  be  prohibited,  it  is  for  con- 
gress to  prohibit  them.  It  is  not  for  the  courts  to  make  the  law,  or  to 
depart  from  the  intention  of  the  lawmaking  power,  as  manifested  by  is. 
enactments.  Merrit  v.  WeUh,  104  U.  S.  694;  U.  S.  v.  Breed,  I  Sumt 
160.     Exceptions  overruled. 


The  Sarah. 

The  Sarah  v.  Beixais. 

(Circuit  Court  of  AppeaU,  Fifth  Circtiit.    June  28, 1892.) 

No.  201 

1.  CoixiaiOK— Vessels  Estibiso  Canal— Evidence. 

The  steamer  Sarah  lay  aground  next  to  the  pier  in  the  deepest  water  at  the  en- 
trance of  the  New  Basin  canal  leading  from  Lake  PontJihartrain  to  New  Orleans, 
waiting  for  high  water.  Afterwards  the  small  schooner  Clarke  hauled  up  along- 
side of  her,  and  made  fast.  Latfr  h  northwest  wind  blew  a  full  sea  into  the  mouth 
of  the  canal,  and,  both  vessels  attempting  to  enter,  their  bows  came  in  contact,  and 
the  schooner  was  sunk.  At  the  time  the  schooner  was  manned  only  by  one  seaman 
and  a  boy.  Held,  that  the  schooner  was  insufBciently  manned ;  and.  on  the  weight 
of  the  evidence,  that  her  stern  line  was  cast  off,  and  her  stern  thrown  round  by 
the  sea,  so  as  to  bring  her  bow  against  the  steamer's  side;  that  she  was  never 
even  with  the  steamer's  bows,  and  being,  therefore,  the  overtaking  vessel,  was 
bound  to  keep  out  of  the  way;  that  it  was  immaterial  whether  the  steamer  was 
pushing  slowly  forward  at  the  time,  as  it  was  plain  that  her  motion  did  not  con- 
tribute to  the  injury ;  and  that  the  stoamer  was  not  liable. 

9k  Costs  on  Appeal— Recohp — Irrelevant  Matter. 

Where  the  record  contains  a  vast  amount  of  irrelevant  evidence,  consisting  of 
the  examination  and  cross-examination  of  witnesses,  for  which  the  court  cannot 
apportion  the  responsibility,  the  costs  of  taking  and  embodying  the  same  in  the 
printed  record  will  be  taxed  equally  to  the  parties. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana. 
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In  Admiralty.  Libel  by  Auguste  A.  Bellais,  owner  of  the  schooner 
J.  J.  Clarke,  against  the  steamer  Sarah,  (the  H.  Weston  Lumber  Com- 
pany and  C.  D.  and  F.  Koch,  claimants,)  for  damages  for  a  collision. 
Decree  for  libelant.     Claimants  appeal.     Reversed. 

Statement  by  Locke,  District  Judge: 

This  is  a  case  of  collision  occurring  between  the  steamer  Sarah  and 
the  schooner  J.  J.  Clarke,  at  the  entrance  into  the  New  Basin  canal, 
leading  to  the  city  of  New  Orleans  from  Lake  Pontchartrain,  on  the  12th 
December,  1890.  The  opening  of  the  canal  from  the  lake  is  formed 
and  protected  by  a  row  of  strong  piles  on  the  northward  and  westward 
sides,  starting  from  a  short  distance  out  in  the  lake,  extending  thence 
in  a  westerly  direction,  and  gradually  varying  to  a  nearly  south  course, 
thus  describing  very  nearly  the  arc  of  a  quadrant  before  the  canal 
proper  is  reached.  On  the  opposite  southward  or  eastward  side  of 
the  cannl  is  the  lighthouse.  The  water,  when  low,  is  of  insuthcient 
depth  to  float  the  vessels  that  ordinarily  trade  through  the  canal, 
and  it  does  not  appear  to  be  an  unusual  occurrence  for  them  to  lie 
aground  upon  the  mud  bank  at  this  place.  On  Tuesday,  the  10th 
of  December,  the  steamer  Sarah,  of  about  40  tons,  80  feet  long,  loaded 
with  lumber  piled  on  deck  fore  and  aft,  drawing  6  feet  2  inches  of  water, 
arrived  at  this  entrance  to  the  canal,  but  found  so  little  water  that  it 
was  impossible  for  her  to  get  in,  even  alongside  the  pier  piles,  or  so- 
called  "pickets,"  sufficiently  far  to  make  her  stern  line  fast  to  them,  so 
she  tied  up  by  head  lines,  and  lay  hard  and  fast  aground  that  night,  the 
next  day,  and  the  next  night.  There  were  several  schooners  ahead  of 
her,  all  aground;  and  after  her  arrival  the  Leander  Jane,  a  schooner 
drawing  five  and  a  half  feet,  came  in  and  lay  alongside  her.  Wednes- 
day evening  the  schooner  afterwards  injured,  the  J.  J.  Clarke,  of  about 
20  tons,  about  50  feet  long,  and  17  feet  beam,  drawing  5  feet  and  G 
inches,  loaded  with  rosin  and  turpentine,  came  into  the  middle  of  the 
canal,  and  hauled  alongside  of  the  Leander  Jane.  There  was  another 
schooner,  the  Pippo,  lying  a  little  to  the  southward  and  westward  of  the 
Clarke,  in  shallow  water,  hard  and  fast  aground.  Early  in  the  morn- 
ing of  Thursday,  the  12th,  it  commenced  to  blow  heavily  from  the 
northward  and  westward,  driving  a  full  sea  from  the  lake  into  the  canal, 
by  means  of  which  all  of  these  vessels  were  driven  more  oi-  less  forward 
on  their  course.  The  steamer  Sarah  succeeded  in  moving  about  her 
length  so  as  to  get  stern  lines  out  to  the  piling.  The  several  schooners 
ahead  of  her  passed  on  their  way  into  the  canal.  The  Leander  Jane, 
lying  alongside  of  the  Sarah,  succeeiled  in  pulling  in  by  the  Sarah's 
bow,  and  getting  into  the  canal.  The  schooner  Clarke  attempted  to 
follow  the  Leander  Jane,  but  libelant  alleges  that  the  steamer  Sarah 
pushed  forwanl  into  and  ujmn  her,  doing  great  damage  and  injury  to 
her,  and  causing  her  to  sink  and  become  a  total  loss.  In  answer  ti» 
this  the  claimants  of  the  steamer  allege  that  at  the  time  of  the  colli- 
sion she  was  lying  aground,  tied  to  the  piling  of  the  side  of  the  canal, 
and,  by  reason  of  the  high  wind  and  sea,  the  schooner  was  driven  and 
worked  up  against  her,  by  which  means  tlie  damage  was  done,  without 
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•ny  fiixilt  on  the  part  of  the  steamboat  Sarah  or  those  in  charge  of  her. 
Whichever  way  it  was  done,  the  schooner  Clarke  and  steamboat  Sarah 
came  together,  so  that  the  bowsprit  and  stanchions  of  the  former  were 
broken,  her  knightheads  and  plank-sheer  started  and  raised,  and  she  so 
damaged  that  she  sank  and  became  a  total  loss.  Suit  was  brought  by 
the  owner  of  the  schooner,  and  the  court  below  gave  a  decree  for  the 
libelant,  from  which  this  appeal  has  been  taken. 

B,  L.  TuUU,  Wm.  QrarU,  and  John  D.  Route,  for  appellants. 

John  D.  Grace,  for  appellee. 

Before  Pardee  and  McC!oaMicE,  Circuit  Jndges,  and  Locks,  District 
Jadge. 

LocKB,  District  Judge,  after  stating  the  facts,  delivered  the  opinion 
of  the  court : 

There  are  but  few  questions  of  fact  in  this  case  and  none  of  law;  the 
/dative  positions  of  the  vessels  previous  to  the  collision  and  their 
movements  determining  the  rights  of  either  the  one  or  the  other  of  the 
parties.  Unquestionably,  in  cases  of  inevitable  or  unavoidable  accident 
by  collision  or  otherwise,  the  damage  and  loss  must  rest  where  it  falls. 
In  ordinary  cases  it  is  a  well-known  rule  that  steam  vessels  must  give 
way  and  look  oat  for  sailing  vessels,  and  the  presumption  in  cases  of 
collision  between  such  vessels  is  that  the  steamer  is  in  lault,  but  such 
presumption  may  be  overcome  by  evidence  of  the  circumstances  of  the 
individual  case  showing  that  such  is  not  the  fact.  One  question  upon 
which  there  has  been  much  conflicting  testimony,  and  which  is  deemed 
of  considerable  importance  in  the  case,  is  as  to  where,  at  the  entrance 
of  the  canal,  the  channel  was  located, — whether  in  the  middle,  as  al- 
leged by  libelant,  or  along  the  northerly  and  westerly  side,  as  is 
urged  by  claimants.  The  term  "channel"  is  properly  applied  to  the 
portion  of  the  bed  of  a  river  or  canal  which  furnishes  uninterruptedly 
through  its  course  the  deepest  water,  and  the  fact  that  the  steamer 
Sarah,  drawing  eight  inches  more  of  water  than  the  schooner,  was  able 
to  get  in  alongside  of  the  piling  on  the  side  at  all,  while  the  schooner, 
while  lying  with  her  stern  in  about  the  middle  of  the  canal,  and  her 
bow  towards  the  Sarah,  was  aground  as  to  her  stem,  but  afloat  as  to 
bow,  shows  conclusively  that  at  that  time,  at  least,  the  greatest  depth 
of  water  was  on  the  side  where  the  steamer  was  lying,  and  that  must 
be  accepted  as  the  channel,  and  it  be  considered  that  the  steamer  was 
properly  in  it. 

Upon  the  arrival  of  the  schooner  Clarke  at  the  mouth  of  the  canal  on 
Wednesday  evening,  her  crew  consisted  of  the  master,  one  seaman,  and 
a  boy.  The  master  came  into  the  city,  and  had  not  returned  at  the  time 
of  the  collision,  leaving  the  one  seaman  and  the  boy  the  only  ones  on 
board  to  bring  the  schooner  in, — an  insufficient  crew  for  a  vessel  of  her 
size,  and  particularly  so,  considering  the  crowded  condition  of  the  canal. 
It  also  appears  that  at  the  commencement  of  the  collision,  when  the 
steamer  Lonisiana  desired  to  take  a  line  to  tow  her  out  of  danger,  they 
had  to  onreave  one  of  the  halliards  to  use  as  a  tow  line,  which,  beiutt 
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of  insufficient  strength,  failed  to  accomplish  what  would  otherwise 
probably  have  saved  her.  The  schooner,  therefore,  seems  to  have  been 
insufficiently  furnished  with  both  crew  and  lines. 

According  to  the  uncontradicted  testimony  of  libelant's  witnesses, 
just  before  the  collision  occurred  the  steamer  Sarah,  which  arrived  first, 
was  in  the  deepest  water  alongside  the  piling.  The  liCalKler  Jane, 
drawing  a  little  less  water,  had  managed  to  pull  in  by  the  steamer's 
bows,  and  had  gone  on  her  way  into  the  canal;  and  the  schooner  Clarke 
was  lying  alongside  the  Sarah,  with  her  stern  about  10  feet  forward 
of  the  Sarah's  stem,  and  her  bow  consequently  about  20  feet  abaft  of 
the  Sarah's  bows,  made  fast  with  head  and  stern  lines,  the  latter  fast  on 
board  theSarah.  How  the  head  lines  were  made  fsist  does  not  appear;  they 
had  had  one  line  made  fast  to  the  Leander  Jane,  but  this  was  cast  oft"  when 
she  got  under  way.  From  this  point  the  testimony  becomes  conflicting;. 
Fred  Heidenstrom,  in  charge  of  the  Clarke,  in  his  testimony  says  that 
they  had  two  lines  ashore,  one  from  the  head  and  one  from  the  stern:  one 
line  ashore  on  the  steamboat  Sarah;  and  they  had  to  turn  their  stem  line 
loose,  "being  that  the  Sarah  wanted  to  come  in,  and  that  threw  us 
across  the  channel  alongside  the  Sarah,  and  the  Sarah  pushed  aliead 
and  struck  our  bowsprit  and  kept  on  breaking  it."  He  says  that  she 
broke  the  stem  open,  broke  the  knighthead  and  a  few  stanchions,  and 
raised  the  plank-sheer  off,  so  that  she  began  to  leak.  William  Bellais, 
the  boy  on  board,  says  that  the  Clarke's  bowsprit  struck  the  end  of  the 
lumber  pile  forward ;  that  the  Sarah  struck  the  Clarke  by  steaming 
ahead;  that  the  Clarke's  stern  was  aground,  but  her  bow  was  afloat;  that 
the  Sarah  hit  her  a  couple  of  times  by  steaming  ahead. 

These  are  the  only  witnesses  who  claim  to  have  seen  the  collision,  and 
say  that  it  was  done  by  the  Sarah  running  into  or  against  the  Clarke. 
On  the  other  hand,  the  testimony  of  the  niaster,  the  engineer,  and  two 
seamen  of  the  Sarah ;  Dyes,  master  of  the  schooner  Pippo;  Boyd,  master 
of  the  schooner  Laura  L. ;  George  Long,  a  witness  standing  on  the  plat- 
form at  the  Southern  Yacht  Club  House,  but  a  few  yards  distant  from 
the  place  of  collision,  as  well  iis  the  statement  of  Heidenstrom  himself, 
in  regard  to  the  position  of  his  vessel  prior  to  the  collision, — 'Satisfies  us, 
by  an  overwhelming  preponderance,  that  theSarah  was  holding  onto  the 
piling  by  lines;  that  she  was  so  hard  aground  that  .she  was  unable  to 
change  her  position  with  any  degree  of  rapidity,  if  at  all;  that  the 
schooner  was  never  ahead  of,  nor  up  even  with,  the  steamer;  and  that 
the  damage  was  done  by  casting  off  the  stern  line  of  the  schooner, — thus 
permitting  the  stern  to  be  driven  around  by  the  wind  and  sea,  bringing 
the  bowsprit  and  stem  against  the  broadside  of  the  lumber  piled  upon 
the  steamer's  deck. 

We  do  not  consider  it  material  whether  or  not  the  steamer  may  have 
been  pushing  along  slowly  forward  into  the  canal  either  by  force  of  the 
wind  and  sea,  by  heaving  on  lines,  or  even  by  her  steam  power,  as  her 
bow  was  at  all  times  ahead  of  the  bow  of  the  schooner,  and  what  slight 
motion  she  appears  to  have  had  could  in  no  way  have  changed  the  final 
result.     We  are  satisfied  the  damage  was  done  by  the  schooner  beating 
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herself  agidnst  the  steamer  by  the  force  of  the  wind  and  sea,  rather  than 
by  any  movement  of  the  steamer.  We  do  not  find  that  there  was  any 
action  on  the  part  of  those  in  charge  of  the  steamer  that  resulted  in  the 
injury  to  the  schooner,  or  that  they  could  possibly  have  done  anything 
to  prevent  or  mitigate  the  loss  does  not  appear.  The  steamer  was  the  first 
vessel  properly  in  the  channel,  and  the  schooner  the  overtaking  vessel 
trying  to  get  past.  It  will  necessarily  follow,  therefore,  that  the  decree 
of  the  court  below  must  be  reversed,  but,  in  the  taxation  of  costs,  we  do 
not  consider  that  there  should  be  taxed  as  l^itimate  costs  in  the  case  the 
taking  and  onbodying  in  the  record  the  vast  amount  of  irrelevant  and 
immaterial  matter  of  examination  and  cross-examination  of  witnesses, 
swelling  the  record  to  nearly  200  printed  pages,  for  which  we  cannot  ap- 
portion the  responsibility.  It  is  Uierefore  ordered  that  the  case  be  re- 
manded to  the  court  below,  with  instructions  to  dismias  the  libel,  and 
tax  the  ooata  equally  against  the  parties. 


Thb  City  of  St.  AcoosTiim. 

The  Norman. 

HcNDEBsoN  a  al.  V.  The  City  of  St.  AnGTisTiink 

St.  Auqustine  S.  S.  Co.  v.  Henderson  et  aL 

WUtrtet  Court,  S.  D.  New  Tortt.    July  la,  iSSSi) 

OoujsiOH— Stham  a^s  Saii/— FuLimi  to  Aixow  SuinciEirr  Maboik  fob  Satbtt. 
Th«  steamer  City  of  BU  A.,  bound  B.  W.  ^  W.,  saw  the  ^reen  light  of  the  sohooB- 
er  Norman  a  little  on  her  atarboard  bow.  The  red  light  of  the  schooner  after- 
wards became  visible  to  the  steamer,  which  thereupon  altered  her  course  to  star- 
board so  as  to  bring  the  red  light  on  her  port  bow.  Afterwards  the  schooner's 
green  light  appeared  again,  and  the  steamer  starboarded  further,  but  collided  with 
the  sailing  vessel.  Her  excuse  was  that  the  sailing  vessel  had  not  held  her  course. 
On  contlictlng  evidence,  and  regarding  the  schooner's  narrative  as  better  oon- 
flrmed  by  the  circumstanUal  proof,  the  court  found  that,  with  the  exception  of  • 
slight  change  in  extremis,  the  course  of  the  schooner  had  not  been  altered,  and 
that  the  fault  which  brought  about  the  collision  was  that  the  steamer  did  not  make 
aUowsnoe  for  the  usual  and  necessary  variation  in  the  oourse  of  the  schooner,  or 
ber  changes  of  lights  through  leeway  aud  the  crossing  of  ber  lights,  and,  conse- 
quenUy,  did  not  aiuow  a  sufficient  margin  for  passing  the  schooner,  which  she  WM 
Dound  to  avoid.    Held,  that  the  steamer  was  alone  liable  for  Uie  oolUsiou. 

In  Admiralty.     Cross  libels  for  collision. 

Wing,  Shoudy  dt  Ptttnam,  for  Henderson  and  othen. 

WUeox,  Adamt  dt  Oreen,  for  the  City  of  St.  Augustine. 

Brown,  District  Judge.  At  about  half  past  1  o'clock  in  the  morning 
of  November  25,  1891,  the  schooner  Nurman  of  367  tons,  loaded  with 
a  cargo  of  lumber,  bound  from  Savannah  to  Baltimore,  and  then 
heading  about  northeast,  came  in  collision  oS  the  coast  of  North  Caro- 
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lina  with  the  steamer  City  of  St.  Augustine,  of  390  tons,  boand  south- 
ward upon  a  course  S.  W.  J  W.  The  stem  of  the  Citj'  of  St.  Augustine 
first  struck  the  end  of  the  schooner's  jihbootn,  or  bowsprit,  which  being 
broken  at  the  knightheads  and  carried  away,  their  bows  came  in  colli- 
sion. The  schooner  was  so  damaged  that  she  tilled,  but  did  not  sink, 
and  she  was  towed  to  Washington.  The  steamer  sustained  some  injuries, 
and  the  above  libel  and  cross  libel  were  filed  to  recover  the  respective 
damages. 

The  night  was  dark  but  clear,  with  starlight;  the  wind  was  moderate, 
about  north  northwest;  the  lights  of  both  vessels  were  properly  set  and 
burning.  The  steamer  was  going  from  eight  to  nine  knots;  the  schooner, 
from  four  to  five  knots.  When  the  vessels  were  from  half  a  mile  to  a 
mile  apart,  the  green  light  of  each  was  seen  by  the  other  a  little  on  the 
starboard  bow  of  each.  It  is  evident,  therefore,  that  the  schooner  was 
at  that  time  to  the  westward  of  the  line  of  the  steamer's  course,  which 
was  then  also  directed  astern  of  the  schooner;  otherwise  the  steamer's 
red  light  must  have  been  visible.  But  the  schooner  was  making,  doubt- 
less, a  half  point  leeway,  so  that  her  actual  course  was  very  nearly  op- 
posite to  that  of  the  steamer.  It  was  the  duty  of  the  steamer  to  keep 
out  of  the  way  of  the  sailing  vessel.  The  excuse  of  the  steamer  for  not 
doing  so  is  that  the  schooner  did  not  keep  her  course;  but  that  after 
having  first  turned  to  the  eastward  sufficiently  to  show  her  red  light  to 
the  steamer,  (upon  seeing  which  the  steamer  changed  her  course  a  point 
and  a  half  to  the  westward,  so  as  to  bring  the  schooner's  red  light  well 
upon  the  steamer's  port  bow,)  the  schooner  again  changed  her  course  to 
the  westward  so  as  again  to  show  her  greeu  light;  whereupon  the  steam- 
er put  her  course  still  more  to  the  westward,  until  at  collision  she  was 
heading  about  due  west;  and  that  the  collision  happened  solely  in  c-on- 
sequence  of  the  improper  changes  of  course  by  the  schooner.  Such 
changes  are  denied  by  the  schooner's  witnesses. 

Besides  some  evident  mistakes  by  the  witnesses  on  both  sides,  there 
is  a  substantial  conflict  in  the  testimony  in  regard  to  the  navigation,  the 
lights  visible,  and  the  changes  of  course,  which  cannot  be  whoUy  recon- 
ciled as  the  testimony  stands.  The  apparent  conflict,  however,  will  be 
greath'  diminished  by  making  allowance  for  the  following  considerations: 
(1)  A  difi'ereiice  of  from  half  a  point  to  a  point  between  the  mean  head- 
ing of  the  schooner,  which,  I  have  no  doubt,  was  about  northeast,  and 
her  actual  course  so  much  more  to  the  eastward,  through  leeway;  (2; 
the  crossing  of  the  schooner's  lights  probably  at  least  a  quarter  of  a  point 
on  each  side;  (3)  the  j'awing  of  the  schooner  probably  Irom  a  quarter  of 
a  point  to  half  a  point  on  each  side  of  her  mean  course;  (4)  a  consider- 
able.excess  in  the  steamer's  estimate  of  the  time  and  distance  before  col- 
lision when  the  schooner's  red  light  was  first  seen.  Her  witnesses  esti- 
mate the  distance  at  half  a  mile;  probably  it  was  not  one  third  of  that 
distance. 

In  behalf  of  the  steamer  it  is  sought  to  discredit  the  witnesses  for  the 
schooner,  to  the  effect  that  no  change  was  made  in  their  course,  by  ar- 
guments concerning  the  navigation  based  upoa  the  steamer's  testimony 


Digitized  by 


Google 


THE   CITY   OF  ST.  AUGUSTINE.  239 

and  estimates  with  regard  to  the  bearing  of  the  lights,  their  changes,  and 
distance.  There  is  reallj'  nothing  to  substantiate  the  correctness  of  these 
estimates,  and  without  them  such  a^uments  have  little  force.  Amid 
such  uncertainties  in  the  testimony  and  estimates,  the  greatest  weight 
must  be  given  to  facts  that  rest  upon  more  certain  testimony,  or  are  more 
satisfactorily  established. 

The  witnesses  for  the  steamer  testify  that  the  angle  of  collision  was 
nearly  a  right  angle,  and  considerable  stress  is  laid  on  this  testimony.  If 
this  is  correct,  inasmuch  as  the  steamer  changed  at  most  but  3i  points  to 
the  westward,  it  follows  that  the  schooner,  besides  coming  back  from 
her  previous  supposed  change,  must  have  changed  some  3}  points  fur- 
ther to  the  westward  also.  The  only  deviations  which  the  witnesses  for 
the  schooner  admit  are,  the  unavoidable  yawing  each  way  of  perhaps 
one  fourth  of  a  point  from  their  mean  course,  and  when  the  steamer  was 
very  near,  an  order  to  put  the  wheel  hard  aport,  in  order  to  avoid,  as 
far  as' possible,  the  impending  collision,  which  they  say  occurred  before 
the  wheel  was  hard  over. 

The  angle  of  collision  is  often  valuable  in  determining  doubts,  when 
the  angle  is  agreed  upon,  or  otherwise  definitely  established.  The  Roan- 
oke, 45  Fed.  Rep.  905;  The  Joseph  Stickney,  50  Fed.  Rep.  624,  (May  14, 
1892.)  But  where  the  collision  is  in  the  nighttime,  and  the  angle  is  a 
subject  of  dispute,  not  much  weight  can  be  given  to  the  mere  estimates 
of  either  side  on  this  point.  'The  Havilah,  33  Fed.  Rep.  875,  881,  af- 
firmed 1  U.  8.  App.  138,  1  C.  C.  A.  519,  50  Fed.  Rep.  331;  La  Cham- 
pagne, 43  Fed.  Rep.  444,  447. 

In  the  present  case  thei-e  are  several  circumstances  which  so  strongly 
corroborate  the  schooner's  witnesses  as  to  her  course,,  that  I  am  per- 
suaded that  their  account  in  this  particular  is  substantially  correct,  and 
that  the  steamer's  witnesses  are  mistaken  in  supposing  the  angle  of  col- 
lision to  have  been  nearly  a  right  angle. 

1.  Next  to  the  blow  upon  the  stem  of  the  steamer,  her  chief  injury 
was  about  14  feet  abaft  the  stem  on  the  port  side.  As  the  steamer  was 
going  about  twice  the  speed  of  the  schooner,  it  is  impossible,  after  the 
schooner's  bowsprit,  15  feet  long,  had  been  broken  off  near  her  stem  by 
the  running  of  its  end  against  the  stem  of  the  steamer,  that  any  part  of 
the  schooner  could  have  reached  the  steamer  in  time  to  inflict  such  a 
blow  as  the  steamer  shows  only  14  feet  abaft  the  stem,  had  the  steamer 
been  crossing  the  course  of  the  schooner  at  nearly  a  right  angle,  or  at  a 
greater  angle  than  about  three  points.  The  schooner's  heading  must 
have  been  much  checked  by  the  first  blow. 

2.  The  injuries  to  the  schooner  consisted  in  the  driving  over  of  her 
port  bow,  her  port  cathead  timber,  and  her  deck,  from  port  to  starboard, 
showing  a  heavy  blow  on  the  port  bow  at  some  little  distance  abaft  her 
stem.  Had  the  collision  been  nearly  at  right  angles,  the  direction  of  the 
damage  to  the  schooner,  considering  the  steamer's  great  comparative 
speed,  would  have  been  from  starboard  to  port. 

3.  The  damage  to  the  steamer  some  14  feet  abaft  her  stem  on  the  port 
side  is  such  as  would  naturally  have  been  received  from  the  port  cathead 
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of  the  schooner  upon  a  collision  of  the  bows  at  an  angle  of  two  or  three 
points.  The  cathead,  about  12  feet  from  the  stem,  projected  about  18 
inches,  and  by  the  blow  of  collision  it  was  driven  in,  with  the  deck,  two 
feet  to  starboard,  and  the  inboard  end  of  the  cathead  beam  was  split. 
These  circumstances  cannot  be  accounted  for  upon  the  steamer's  theory 
of  a  right-angled  blow.  They  accord  entirely  with  the  story  of  the 
schooner,  and  show  that  at  collision  the  difference  from  opposite  courses 
did  not  probably  exceed  two  or  three  points.  As  the  steamer  changed 
her  course  at  most  only  about  3J  points  to  the  westward,  the  schooner's 
change  must  have  been  less  than  a  point  to  the  eastward,  and  thisagrees 
with  the  schooner's  testimony  that  her  wheel  was  ordered  hard  aport 
when  the  steamer  was  very  near. 

4.  The  schooner  could  not  have  changed  two  or  three  points  to  the 
westward  without  her  sails  shaking  in  the  wind,  whereas  at  collision  they 
were  full. 

5.  The  evidence  shows  that  the  schooner  scraped  along  the  port  si4e 
of  the  steamer,  carrying  away  the  mizzen  lanyard  and  a  spar  rigged  out 
thene,  her  quarter  being  30  or  40  feet  away. 

All  those  circumstances  are  consistent  and  are  incompatible  with  any 
material  change  of  course,  and  confirm,  therefore,  the  testimony  of  the 
schooner's  witnesses.  I  credit  this  narrative  rather  than  that  of  the 
steamer,  because  it  is  better  sustained  by  the  circumstantial  proof. 

The  schooner's  slight  change  under  a  port  wheel  in  extremis  a  few  mo- 
ments before  collision,  was  not  a  fault,  nor  did  it  contribute  to  the  col- 
lision. Without  attempting  to  determine  precisely  the  minute  points 
concerning  the  steamer's  navigation,  I  am  satisfied  the  real  fault  that 
brought  about  the  collision  was,  that  having  the  schooner's  green  light 
nearly  straight  ahead  as  reported  by  the  lookout,  and  being  herself  all 
the  time  to  the  eastward  of  the  schooner's  actual  course,  the  steamer  did 
not  in  her  maneuvers  allow  a  sufficient  mai^in  for  passing  the  schooner, 
nor  for  the  usual  and  necessary  variation  in  her  course,  or  changes  of 
lights,  through  yawing,  leeway,  and  the  crossing  of  lights;  and  that  con- 
sequently she  did  not  at  first  keep  away  sufficiently  to  port;  nor  after- 
wards, when  the  schooner's  red  light  appeared,  which,  in  my  judgment, 
was  when  the  vessels  were  less  than  1 ,000  feet  apart,  did  she  seasonably 
or  sufficiently  go  to  starboard.  The  Beta,  40  ITed.  Rep.  899.  The  Ro- 
anoke, 4.5  Fed.  Rep.  905.  The  red  light  probably  came  in  view  at  the 
extreme  swing  of  the  schooner  to  starboard  in  yawing,  whereupon  she 
resumed  the  opposite  swing  to  port.  It  is  quite  possible,  also,  that  "the 
steamer's  heading  west  was  not  reached  until  after  collision,  aided,  as 
it  must  have  been,  by  the  blow  from  the  schooner  upon  the  stem  and 
bow  of  the  steamer.  It  is  evident  from  the  testimony  that  the  order  to 
go  west  was  almost  at  the  moment  of  collision;  and  the  previous  changes 
of  2J  points  could  have  been  easily  made  by  this  small  steamer  in  going 
a  distance  of  400  feet,  with  but  a  small  offing  to  the  westward,  not  suffi- 
cient to  clear  the  schooner. 

Decrees  may  be  entered  in  favor  of  the  schooner  as  against  the  steamer, 
with  costfi. 
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Tod  d  al.  v.  Kentucky  Ukiox  4lv.  Co.  et  al.,  (Rosser  et  al.. 
Interveners.) 

(Cifvuit  Court  of  AppeaU,  Sixth  CircuU.    Oototer  4, 1888^) 

Nos.  22,  29. 

1.  Mechasics'  Liens— Labok  Conteactors — Kestcckt  Statdteb. 

Contractora  supplying  laborers  and  teams  for  the  construotlon  and  repair  of  a 
railroad,  being  p^d  for  the  same  by  the  day,  and  either  party  having  the  right  to 
stop  work  at  the  end  of  any  day,  are  not  "laborers"  or  "employes"  within  the 
terms  of  Act  Ky.  March  20,  1ST6,  whicb,  among  other  things,  gives  a  lien  for  work 
done  and  materials  furnished  in  keeping  the  road  a  going  concern,  but  must  rely 
on  the  contractors'  act  of  March  27,  188S,  which  gives  a  lien  in  favor  of  persons 
"fumiahing  labor  or  materials  for  the  coDstruction  or  improvement"  of  any  rail- 
road, canal,  or  other  public  improvement. 

S,  Bame — Material  Mex. 

Where  supplies,  suitable  either  for  the  construction  of  the  unfinished  part  of  a 
railroad  or  the  carrying  on  of  the  finished  part,  are  furnished  without  any  contract 
as  to  how  they  shall  be  used,  the  material  man  has  a  lien  under  the  act  of  1S7H  for 
the  part  actually  used  in  opierating  the  railroad,  and  another  lien  under  the  con- 
tractors' act  for  the  part  actually  used  for  construction  and  repairs;  but  where  be 
has  lost  the  lien  under  the  latter  act  because  of  a  failure  to  file  his  statement  within 
60  days,  the  burden  of  proof  is  on  him  to  show  what  part  of  the  supplies  was  ac-' 
tually  used  for  the  operation  of  the  road. 

8.  ICoKTOAOEB — Fobeclosdbe— Interveners— Persoxai.  Judgments. 

Where  the  mortgagees  of  an  insolvent  railway  apply  for  the  appointment  of  a 
receiver  and  the  sale  of  the  property,  and  material  men  intervene  by  petition, 
OlalmlnB  s  superior  lien,  the  failure  to  give  the  claimants  person.'^l  judgiuents  for 
tiieir  respective  debts  against  the  railway  is  not  erroneous. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Kentucky. 

In  Equity.  Bill  by  J.  Kennedy  Tod  &  Co.,  the  Ceulial  Trust  Com- 
pany of  New  York,  and  the  Columbia  Finance  &  Trust  Company  against 
the  Kentucky  Union  Railway  Company  and  others  for  the  appointment 
of  a  receiver,  foreclosure  of  mortgages,  and  sale  of  the  property.  Ros- 
ser &  Coleman  intervened  by  petition,  claiming  a  superior  lien  as  labor- 
ers and  material  men.  A  demurrer  to  the  petition  was  sustained. 
Thereupon  the  petitioners  appealed,  their  cause  being  numbered  22. 
W.  &  A.  C.  Scrapie,  Fairbank,  Morse  &  Co., "and  Andrew  Cowan  &  Co. 
appeal  from  a  decree  confirming  the  master's  report,  which  disallowed 
most  of  the  appellants'  claims,  and  overruling  exceptions  thereto,  their 
cause  being  numbered  29.     Affirmed  in  both  cases. 

Stone  <t  Sudduth,  Dodd  tfc  Dodd,  A.  Burnett,  and  Thos.  C.  Bdl,  for  a\>- 
pt'llants. 

Humphrey  <fc  Davie  and  St.  John  Boyle,  for  appellees. 

Before  Brown,  Circuit  Justice,  and  Jackson  and  Taft,  Circuit 
Judges. 

Jackson,  Circuit  Judge.  The  questions  presented  for  decision  in 
these  cases  relate  to  the  respective  rights  and  priorities  of  different  lien 
claimants  upon  the  property  of  the  Kentucky  Union  Railway  Company, 
which  was  chartered  under  the  laws  of  Kentucky  to  construct,  own,  and 
operate  a  designated  line  of  railway  in  said  state,  about  100  miles  in 
v.52f.no.3 — 16 
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length.  Prior  to  1883  about  15  miles  of  its  road  was  completed  and  in 
operation.  In  order  to  raise  fun^  with  which  to  extend  its  line  east- 
wardly  and  westwardly  from  the  completed  portion,  said  railway  com- 
pany, on  July  2,  1888,  executed  a  mortgage  or  trust  deed  upon  its  prop- 
erty then  owned  and  thereafter  to  be  acquired  to  the  Central  Trust  Com- 
pany of  New  York,  to  secure  an  issue  of  $3,000,000  first  mortgage  bonds. 
Said  mortgage  was  executed  under  authority  duly  conferred,  and  was 
properly  recorded.  The  bonds  secured  thereby  were  issued  and  used 
for  the  purposes  of  the  company.  Thereafter,  on  July  1,  1890,  said 
railway  company  executed  a  second  mortgage  on  the  same  properties  to 
the  Columbia  Finance  &  Trust  Company  to  secure  a  further  issue  of 
$1,300,000  of  its  bonds.  This  mortage  was  also  duly  executed  and 
recorded,  and  the  bonds  thereby  secured  were  issued  and  used  by  the 
company.  J.  Kennedy  Tod  &  Co.  subsequently  advanced  the  company 
$72,500,  under  an  agreement  that  said  sum  should  be  secured  by  $140,- 
000  of  said  second  mortgage  bonds,  which  were  to  be  delivered  to  said 
firm  as  collateral  security  for  said  advance,  with  interest  from  January 
6,  1891.  The  company  failed  to  comply  with  its  promise  to  deliver 
said  collateral  security,  and  in  February,  1891,  said  J.  Kennedy  Tod  & 
Co. ,  in  connection  with  said  mortgagees,  the  Central  Trust  Company  of 
New  York  and  Columbia  Finance  &  Trust  Company,  filed  their  bill  in 
the  circuit  court  for  the  district  of  Kentucky  against  said  railway  com- 
pany, alleging  that  it  had  become  and  was  entirely  insolvent;  that  di- 
vers persons,  whose  names  were  unknown  to  complainants,  claimed 
mechanics',  liens  upon  all  or  a  portion  of  the  company's  property,  which 
they  threatened  to  enforce,  and  which,  if  enforced  in  separate  proceed- 
ings, would  cause  a  severance  and  disintegration  of  the  railroad  line,  etc. ; 
and  praying  that  the  court  would  appoint  a  receiver  of  said  company's 
railway,  property,  assets,  etc.;  that  it  would  foreclose  said  mortgages, 
and  sell  said  railway,  with  its  properties  and  franchises,  as  an  entirety, 
and  apply  the  proceeds  to  the  satisfaction  of  the  debt  due  complainants, 
J.  Kennedy  Tod  &  Co.,  and  the  debts  secured  by  said  mortgages,  to- 
gether with  other  lien  debts,  according  to  their  respective  priorities.  A 
receiver  was  appointed,  and  a  reference  was  directed  to  a  special  master 
to  take  proof  and  report  upon  "claims  against  said  railway  company  in- 
curred for  materials  and  supplies  furnished  it  for  its  ordinary  opera- 
tion." There  was  also  a  general  order  made  in  relation  to  intervening 
petitions. 

The  appellants  Rosser  &  Coleman  intervened  by  petition,  and  asserted 
claims  as  laborers  and  employes  of  said  company  to  the  amount  of  $2,- 
806.86,  which  they  contended  constituted  a  lien  upon  the  company's 
property  prior  and  superior  to  that  of  the  debts  due  to  and  represented 
by  the  complainants.  They  allege  in  their  original  petition  and  the 
Amendments  thereto  that  from  about  March  5,  1890,  until  about  April 
14,  1890,  they  performed  work  and  labor  in  construction  and  repair  of 
the  railway  company's  road,  on  sections  74,  75,  and  76  thereof,  in  I^ee 
county,  Ky.,  under  a  contract  which  was  in  substance  as  follows:  That, 
having  in  their  employ  certain  laborers,  and  owning  carts,  teams,  and 
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tools  suitable  for  the  purpose,  the  railway  company  agreed  to  employ 
them,  with  their  said  laborers,  tools,  and  teams,  by  the  day,  to  do  work 
on  the  aforesaid  sections  of  its  road,  vmder  the  direction  and  control  of 
its  engineer;  that  they  were  to  be  paid  certain  sums  per  day  for  foremen, 
for  laborers,  and  for  teams,  consisting  of  carts  and  mules,  and  10  per 
cent,  additional  on  the  amount  of  said  daily  sums  for  the  use  of  their 
tools,  and  for  their  superintendence  of  the  work  and  hands,  and  be  reim- 
bursed the  cost  of  powder  necessary  to  be  used  in  the  work;  that  either 
party  had  the  right  to  stop  said  work  at  the  end  of  any  day;  that  while 
the  employment  continued  petitioners  paid  their  said  hands  or  laborers. 
It  is  then  alleged  that  under  this  contract  the  railway  company  became 
indebted  to  petitioners  in  the  sum  of  $2,806.66,  for  which  it  on  October 
15,  1890,  executed  to  them  its  promissory  note  due  at  four  months, 
which  petitioners  thereafter  indorsed  and  negotiated  to  the  Clay  City 
National  Bank,  and  at  its  maturity  were  required  to  take  up,  the  maker 
having  failed  to  pay  the  same.  Petitioners  claimed  that  under  said  con- 
tract they  were  laborers  and  employes  of  the  raUway  company,  and  as 
such  were  entitled  to  a  lien  upon  its  property  and  the  proceeds  thereof 
for  the  amount  due  them,  which  was  prior  and  superior  to  complain- 
ants'. Their  petition  was  demurred  to  on  the  ground  that  it  presented 
no  case  entitling  them  to  the  lien  claimed.  This  demurrer  was  sus- 
tained, and  the  petition  dismissed.  From  this. judgment  said  peti- 
tioners have  appealed. 

Their  contention  for  a  lien  is  based  on  an  act  of  the  legislature  of  Ken- 
tucky approved  March  20,  1876,  entitled  "An  act  to  provide  for  liens 
for  laboring  men  and  supply  men,"  which  provided  (section  1)  that 
"  when  the  property  or  effects  of  any  railroad  company,  or  of  any 
owner  or  operator  of  any  rolling  mill,  foundry,  or  other  manufacturing 
establishment,  whether  incorporated  or  not,  shall  be  assigi.ed  for  the  ben- 
efit of  creditors,  or  shall  come  into  the  hands  of  any  executor,  adminis- 
trator, commissioners,  receiver  of  a  court,  trustee,  assignee  for  the  bene- 
fit of  creditors,  or  shall  in  any  wise  come  to  be  distributed  among  cred- 
itors, whether  by  operation  of  law  or  by  the  act  of  said  company,  owner, 
or  operator,  the  employes  of  said  company,  owner,  or  operator  in  such 
business,  and  the  persons  who  shall  have  supplied  material  or  supplies  for 
the  carrying  on  of  such  business,  shall  have  a  lien  upon  so  much  of  such 
property  and  effects  as  may  have  been  embarked  in  such  business,  and 
all  the  accessories  connected  therewith,  including  the  interest  of  said 
company,  owner,  or  operator  in  the  real  estate  used  in  carrying  on  said 
business."  By  section  2  it  is  declared  that "  the  said  lien  shall  be  supe- 
rior to  the  lien  of  any  mortgage  or  other  incumbrance  heretofore  or  here- 
after created,  and  shall  be  for  the  whole  amount  due  such  employes  as 
such,  or  due  for  such  materials  or  supplies,"  etc.  The  third  section  pro- 
vides for  the  pro  rata  distribution  of  the  net  earnings  at  the  end  of  each 
calendar  month  among  lien  holders,  when  the  trustees  or  other  persons 
having  the  administration  of  such  property  "shall  continue  the  opera- 
tion of  the  business."  The  fourth  section  provides  that  when  the  com- 
pany, owner,  or  operator  shall  suspend,  sell,  or  transfer  such  business,. 
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or  when  the  property  or  effects  engftged  in  such  business  shall  be  taken 
in  attachment  or  execution,  so  that  the  business  shall  be  stopped  or  sus- 
pended, the -said  lien  shall  attach  as  fully  aa  is  provided  by  section  1, 
and  in  such  case  may  be  enforced  by  proceedings  in  equity.  The  fifth 
section  directs  how  the  suit  shall  be  brought,  and  provides  "that  euch 
suit  shall  be  begun  within  sixty  days  after  the  right  of  action  shall  ac- 
crue." 

When  this  act  was  passed  there  was  in  force  the  prior  statute  of  1858, 
now  chapter  70,  Gen.  St.  Ky. ,  which  gives  a  person  who  performs  labor 
or  furnishes  material  in  the  erection,  altering,  or  repairing  a  house,  build- 
ing, or  other  structure,  or  for  the  improvement  in  any  manner  of  real  es- 
tate by  contract  with  or  by  the  written  consent  of  the  owner,  a  lien 
thereon  and  upon  the  land  on  which  such  improvement  may  have  been 
made:  provided,  the  claimant,  within  60  days  after  he  ceases  to  labor  or 
furnish  material,  files  in  the  oftice  of  the  clerk  of  the  county  court  of  the 
county  in  which  such  building  or  improvement  is  situated,  a  statement 
of  the  amount  due  him,  with  a  description  of  the  property  intended  to 
be  covered  by  the  lien,  sufficiently  accurate  to  identify  it,  and  the  name 
of  the  owner,  and  stating  whether  the  materials  were  furnished  or  the 
labor  performed  by  contract  with  the  owner:  and  provided,  further,  that 
action  shall  have  been  brought  to  enforce  the  lien  claimed  within  six 
months  ft-om  the  day  of  filing  the  account  in  the  clerk's  office  as  afore- 
said. 

By  an  act  of  the  Kentucky  legislature  approved  March  27 ,  1868,  entitled 
"An  act  to  create  a  lien  on  canals,  railroads,  and  other  public  improve- 
ments in  favor  of  persons  furnishing  labor  or  materials  for  the  construc- 
tion or  improvement  thereof,"  called  the  "Contractors'  Act,"  it  is  provided 
(section  1)  "that  all  persons  who  perform  labor,  or  who  furnish  labor, 
materials,  or  teams  for  the  construction  or  improvement  of  any  canal,  rail- 
road, turnpike,  or  other  public  improvement  in  this  commonwealth  by 
contract,  express  or  implied,  with  the  owner  or  owners  thereof,  slrnll  have 
a  lien  thereon  and  upon  the  proj)erty  and  franchises  of  the  owner  or  own- 
ers thereof  for  the  full  contract  price  of  such  labor,  material,  and  teams 
so  furnished  or  performed,  which  said  lien  shall  be  prior  and  superior 
to  all  other  liens  theretofore  or  thereafter  created  thereon."  The  third 
section  declares  that  no  lien  provided  for  by  the  act  shall  attach  unless  the 
person  who  performs  the  labor  or  furnishes  the  material  or  teams  shall, 
within  60  days  after  the  last  day  of  the  last  month  in  which  the  labor 
was  performed  or  materials  or  teams  were  furnished,  file'  in  the  county 
clerk's  office  a  statement  in  writing,  verified  by  affidavit,  of  his  account 
or  claim,  sub-stantially  as  re(iuired  under  the  act  of  1858;  and  by  sec- 
tion 4  it  is  provided  that  proceedings  for  the  enforcement  of  such  liens 
"must  be  begun  within  one  year  from  the  filing  of  the  claims  in  the 
county  clerk's  office,  as  required  by  the  third  section  of  this  act."  These 
three  acts  comprise  the  legislation  of  the  state  upon  the  subject  of  stat- 
utory liens  in  favor  of  persons  performing  labor  or  furnishing  material 
and  supplies,  and,  under  well-settled  rules,  should  be  construed  together 
in  their  proper  interpretation  and  application.     When  thus  considered 
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it  seems  clear  that  they  were  intended  to  provide  for  three  distinct  classes; 
the  act  of  1858  covering  the  ordinarj'  case  of  labor  performed  or  material 
furnished  in  the  erection,  alteration,  or  repair  of  houses  or  buildings,  or 
other  improvement  of  real  estate;  the  act  of  1876  applying  to  the  case 
of  services  rendered  or  supplies  furnished  in  or  for  the  carrying  on  of 
certain  designated  business  occupations,  when  they  .suspend,  or  their 
property  or  effects  pass  by  assignment,  by  operation  of  law,  or  by  order 
of  court  into  the  hands  of  some  trustee,  commissioners,  .or  receiver  for 
administration  and  distribution  among  the  creditors  of  the  owner  or  own- 
ers thereof;  and  the  act  of  1888  embracing  the  case  of  labor  performed, 
or  materials  or  teams  furnished,  in  the  construction  or  improvement  of 
certain  works  of  a  public  or  qunsi  public  character.  This  latter  act  may 
properly  be  regarded  as  a  legislative  declaration  that  the  prior  statutes 
did  not  cover  the  case  of  labor  performed  or  materials  furnished  in  the 
construction  or  improvement  of  railroads.  It  was  indeed  decided  by  the 
supreme  court  of  Kentucky,  after  the  passage  of  the  act  of  1876,  that 
neither  under  that  statute,  nor  the  general  mechanic's  Uen  law  of  1858, 
was  there  any  lien  against  or  upon  a  railroad  for  work  performed  thereon 
or  materials  furnished.  Graham  v.  OoalRoad  Oo.,  14  Bush,  425.  This 
denial  of  a  lien  upon  railroads  under  the  then  existing  statutes  created 
the  necessity  for  and  led  to  the  passage  of  said  act  of  1888. 

It  admits  of  little  or  no  doubt  that  appellants'  petition  presents  a  case 
within  the  purview  of  thi^  latter  act;  their  labor  or  that  of  the  hands  in 
their  employ  having  been  performed,  and  their  teams  having  been  fur- 
nished, in  the  construction  and  improvement  of  certain  sections  of  the 
defendants'  railroad,  which  would  have  entitled  them  to  a  lien  if  they 
had  complied  with  the  requirements  of  said  act  in  filing  a  statement  of 
their  claim  in  the  proper  clerk's  office  for  record,  and  bringing  suit  for 
the  enforcement  of  the  same  within  the  time  provided.  They  failed  to 
allege  any  such  compliance,  and  are  clearly  not  entitled  to  any  lien  un- 
der either  said  act  or  that  of  1858.  Having  lost  their  lien  under  said 
act  of  1888,  they  now  claim  that  they  should  be  regarded  as  employes 
and  laborers  of  the  railway  company,  within  the  provision  of  section  1 
of  the  act  of  1876,  and  as  such  be  given  a  priority  of  lien  for  the  amount 
of  their  debts.  This  position  cannot  be  sustained.  If  the  act  of  1876 
has  any  application  to  labor  performed  in  the  construction  or  improve- 
ment of  a  railway,  such  as  that  set  forth  in  the  appellants'  petition,  the 
lien  would  exist,  not  in  their  favor,  but  in  favor  of  the  laborers  in  their 
emploj',  who  actually  performed  the  service.  But  we  think  it  very 
manifest  that  said  act  of  1876  has  no  reference  to  construction  work  such 
as  appellants  performed  with  their  hands  and  teams.  It  has  relation 
alone  to  certain  specified  industries  or  enterprises  as  existing  and  estab- 
lished concerns  engaged  in  carrying  on  business,  and  the  lien  therein 
provided  for  is  given,  not  to  the  contractor  who  constructs  the  road  or 
erects  the  plant,  but  to  those  persons,  other  than  president,  chief  oflicer, 
director,  or  stockholder,  who  furnish  materials  or  supplies,  or  render 
service  in  "the  carrying  on  of  such  business."  The  lien  given  such  em- 
ployes or  furnishers  of  materials  and  supplies,  in  the  contingency  des- 
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ignated,  is  to  be"  on  the  property'  and  efifects  embarked  in  the  business." 
The  persons  in  whose  favor  it  is  created  are  not  required  to  file  any  no- 
tice or  claim  of  lien,  or  take  anj-  preliminary  steps  as  a  prerequisite  to 
the  enforcement  of  such  lien,  which  is  more  extensive  in  its  operation 
than  that  conferred  by  either  the  act  of  1858  or  1888.  As  well  stated 
by  the  learned  judge  who  decided  the  case  in  the  lower  court,  "  it  is 
clear  that  no  lien  is  created  at  the  time  the  labor  is  performed  or  the 
material  furnished,  but  it  only  arises  upon  the  stoppage  or  suspension 
of  the  business,  either  by  the  act  of  the  party  [owner]  or  by  operation 
of  law,  and  is  given  as  a  statutory  preference  in  the  distribution  of  the 
effects  and  assets  of  the  business."  In  other  words,  the  act  in  its  legal 
effect  and  operation  provides  that  those  who  furnish  material  or  render 
service  as  employes  in  carrying  on  the  business  of  certain  designated 
industries  and  enterprises  shall,  upon  the  stoppage  or  suspension  of  such 
concerns  by  operation  of  law,  or  act  of  the  owner,  have  a  prior  lien  upon 
all  the  owner's  property  and  effecta  embarked  in  such  business  for  the 
amounts  due  them.  The  lien  thus  created  by  the  act  of  1876  is  essen- 
tially different  from  that  provided  for  by  the  general  mechanic's  lien  law 
of  1858,  or  by  the  contractors'  act  of  1888.  It  arises  or  comes  into  ex- 
istence upon  the  contingency  of  the  insolvency,  embarrassmen,t,  or  dis- 
continuance of  the  business  which  the  employe  or  furnisher  of  supplies 
has  assisted  in  carrying  on,  and  attaches  upon  all  the  property  and  ef- 
fects of  the  owner  embarked  therein,  and  applicable  for  distribution 
among  creditors.  Under  the  other  acts  the  lien  arises  upon  the  com- 
mencement of  the  work,  or  relates  back  to  that  time,  if  the  requirement 
as  to  filing  notices  or  statement  thereof  is  complied  with  by  the  claim- 
ant. The  acts  of  1858  and  1888  apply  respectively  to  cases  of  labor 
performed  and  material  furnished  in  the  erection  or  repair  of  houses, 
buildings,  and  other  improvements  on  real  estate,  and  in  the  construc- 
tion or  improvement  of  public  or  qiui»i  public  works,  such  as  railroads, 
turnpikes,  canals,  etc.;  while  the  act  of  1876  applies  to  labor  performed 
and  n)aterial  furnished  in  the  operation  of  companies  or  concerns  already 
built  or  constructed.  The  act  of  1888  gives  a  lien  for  labor  performed 
or  material  furnished  in  the  construction  of  certain  works  of  a  public  or 
quasi  public  character, — that  is,  in  the  establishment  of  such  concern. 
The  act  of  1876  confers  a  Jien  for  labor  performed  and  supplies  furnished 
in  keeping  such  designated  establishment  a  going  concern.  The  mani> 
test  purpose  ol  this  act  of  1876  was  to  provide  such  security  to  laborers 
and  supply  men  as  would  induce  them  to  continue  established  and  go- 
ing concerns  in  operation  as  long  as  possible.  This  construction  harmo- 
nizes said  acts,  and  presents  a  consistent  system  of  legislation  on  the  sub- 
ject of  statutory  liens.  It  would  be  most  anomalous  to  provide  a  double 
lien.  It  cannot  be  assumed  that  the  l^islature  intended  that  a  con- 
tractor, who  had  failed  or  neglected  to  comply  with  the  requirements 
of  the  act  of  1888  in  perfecting  his  lien,  should  nevertheless  still  have 
and  be  allowed  to  assert  a  more  extended  lien,  under  the  act  of  1876, 
upon  all  the  property  and  effects  of  the  owner  embarked  in  the  business. 
We  think  it  clear  that  the  appellants  Rosser  &  Coleman  should  be  re- 
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garded  as  "contractors  "  under  the  act  of  1888,  and  not  as  "  employes," 
under  and  entitled  to  the  benefit  of  the  act  of  1876.  Neither  the  fact 
that  their  employment  was  a  daily  one,  nor  that  their  compensation  was 
to  be  ascertained  and  settled  by  the  method  agreed  upon,  in  any  way 
affected  or  changed  the  character  of  their  services,  which  were  rendered 
as  contractors.  They  cannot  properly  be  regarded  as  "  emploj-es  "  and 
"laborers,"  within  the  purview  of  the.  act  df  1876. 

In  Vane  v.  Newcombe,  132  U.  S.  220,  10  Sup.  Ct.  Rep.  60,  the  plain- 
tiff having  contracted  with  the  company  to  erect  certain  telegraph  wires 
on  the  company's  poles,  and  furnished  the  labor  of  himself  and  others  in 
doing  the  work,  claimed  a  priority  lien,  under  a  statute  of  Indiana  which 
gave  a  lien  to  employes  of  corporations.  The  supreme  court  said:  "  It 
seems  clear  to  us  that  Vane  was  a  contractor  with  the  company,  and  not 
an  employe,  within  the  meaning  of  the  statute.  We  think  the  distinc- 
tion pointed  out  by  the  circuit  court  is  a  sound  one,  namely,  that  to  be 
an  .employe,  within  the  meaning  of  the  statute,  Vane  must  have  been 
a  servant,  bound  in  some  degree,  at  least,  to  the  duties  of  a  servant,  and 
not,  as  he  was,  a  mere  contractor,  bound  only  to  produce  or  cause  to  be 
produced  a  certain  result, — a  result  of  labor,  to  be  sure, — but  free  to  dis- 
pose of  his  own  time  and  personal  efforts  according  to  his  pleasure,  with- 
out responsibility  to  the  other  party."  The  lien  was  accordingly  denied; 
and  in  Railroad  v.  Wilmn,  138  U.  S.  501,  11  Sup.  Ct.  Rep.  405,  it  was 
said  that  an  employe  implies  continuity  of  service,  and  excludes  those 
employed  for  a  special  or  single  transaction.  In  construing  the  New 
Jersey  statute,  which  gave  laborers  of  corporations  in  case  of  an  insol- 
vency a  lien  upon  corporate  assets  for  the  amount  of  wages  due  them, 
the  supreme  court  of  that  state  held  that  the  right  conferred  was  strictly 
jjersonal,  inhering  alone  in  the  person  who  actually  performs  the  labor 
or  service,  and  that  he  who  furnishes  the  labor  or  services  of  others  un- 
der a  contract  to  do  the  whole  business  of  a  corporation,  or  a  particular 
branch  of  it,  was  neither  within  the  letter  nor  spirit  of  the  act.  It  was 
further  held  by  said  court  that  the  wages,  to  be  within  the  protection  of 
the  statute,  must  be  due  to  a  person  in  the  employ  of  the  corpomtiim  at 
the  time  when  it  became  insolvent;  that  only  those  in  the  employ  of  the 
corporation  at  the  time  of  its  insolvency  were  within  either  the  words  or 
policy  of  the  statute.  Delaware,  L.  &  W.  R.  Co.  v.  Oxford  Iron  Co.,  33 
N.  J.  Eq.  196.  We  think  the  first  of  said  propositions  is  the  proper 
view  to  be  taken  of  the  act  of  1876.  Whether  the  last  proposition  of  the 
New  Jersey  decision  is  correct,  it  is  not  necessary  in  this  case  to  decide, 
as  said  appellants  do  not  bring  themselves  within  the  provisions  of  said 
act.  Our  conclusion,  therefore,  is  that  the  petition  of  Rosser  &  Cole- 
man was  properly  dismissed. 

The  appeals  of  the  supply  claimants,  W.  &  A.  C.  Semple,  Fairbank, 
Morse  &  Co.,  and  Andrew  Cowan  &  Co.,  involved  in  record  No.  29, 
heard  with  the  case  No.  22,  depend  upon  the  construction  of  the  acts  of 
1876  and  1888  already  considered.  Said  claimants  severally  furnished 
supplies  and  material  to  the  railwaj'  company,  suitable  for  either  the 
construction  of  its  unfinished  line,  or  for  carrying  on  the  operations  of 
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its  finished  portion.  There  was  no  contract,  agreement,  or  underetand- 
ing,  express  or  implied,  between  the  parties  as  to  how  the  supplies  fur- 
nished should  be  applied.  A  portion  of  them  were  used  and  employed 
in  the  construction  of  the  unfinished  parte  of  thecompauj''s  road,  and  a 
portion  were  used  in  carrying  on  the  company's  business,  or  in  oper- 
ating the  finished  part  of  its  line.  For  such  portion  of  the  supplies  so 
furnished  as  were  used  and  applied  in  and  towards  the  construction  of 
the  road,  the  claimants  would  undoubtedly  have  had  a  lien  under  the 
act  of  1888  if  they  had  filed  the  proper  notice  of  their  claim.  They 
did  not,  however,  comply  with  the  requiremente  of  said  act,  and  now 
insist  that  they  have  a  lien,  under  the  provisions  of  the  act  of  1876,  for 
the  whole  amount  of  their  claims,  without  regard  to  how  the  supplies 
were  apportioned  as  between  construction  and  the  carrying  on  of  the 
business  of  the  company.  So  far  as  an^'thing  appears  from  the  testi- 
mony, there  was  no  breach  of  duty  or  bad  faith  on  the  part  of  the  com- 
pany or  ite  officers  in  applying  portions  of  the  supplies  and  materials 
furnished  to  the  construction  of  unfinished  portions  of  the  road.  It 
was  in  fact  left  to  the  discretion  of  the  company  and  its  officers  what 
disposition  should  be  made  of  the  supplies  and  materials  furnished  by 
the  claimants,  who  made  no  inquiry  and  gave  no  directions  as  to  how 
they  were  or  should  be  used  or  applied.  It  was  affirmatively  shown  by 
complainants  that  certain  portions  of  the  said  supplies  and  material  had 
actually  been  used  in  construction.  The  court  below  allowed  a  lien  for 
such  portion  of  the  claims  as  were  for  supplies  furnished  and  used  for 
the  operation  of  the  railway  or  in  carrying  on  its  business  upon  and  over 
its  completed  line,  and  denied  the  lien  for  such  portion  of  the  supplies 
or  material  as  were  used  and  applied  in  its  construction,  and  for  which 
a  lien  could  have  been  maintained  under  the  act  of  1888.  This  action 
of  the  court  is  claimed  to  have  been  erroneous.  No  question  is  raised 
as  to  the  correctness  of  the  supply  claimants'  debts  as  against  the  rail- 
way company.  The  controversy  presented  is  between  such  supply  men 
and  the  mortgagees,  whose  contract  lien  antedates  the  creation  of  the 
former's  claims.  In  tliis  contest  for  priority  we  consider  it  well  settled 
that  the  burden  of  proof  is  upon  the  claimants  to  establish  whatever  is 
necessary  to  confer  a  preference  on  their  part.  In  Davis  v.  Alvord,  94 
U.  S.  545,  it  is  said  that  those  who  assert  a  statutory  lien  upon  real 
property,  and  claim  priority  over  mortgagees  and  others  who  have  ac- 
quired rights  and  mterests  in  the  propert}',  must  furnish  strict  proof  of 
all  that  is  essential  to  the  creation  of  the  lien.  It  is  further  said  in  that 
case  that  the  court  cannot  presume,  in  the  absence  of  proof,  that  the  re- 
quiremente of  the  statute  have  been  complied  with.  Under  no  fair  con- 
struction of  the  act  of  1876  can  it  be  asserted  that  the  mere  fact  of  fur- 
nishing articles  or  supplies,  suitable  or  capable  of  being  used  in  carrying 
on  a  designated  business,  without  any  understanding  or  agreement  that 
they  should  be  so  applied,  will  of  iteelf  give  the  furnisher  a  lien  upoa 
all  the  property  and  eflects  embarke<l  in  such  business,  without  refer- 
ence to  their  actual  application.  The  pbject  and  purpose  of  the  act,  as 
already  explained,  as  well  as  the  language  employed  in  conferring  the 
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lieu,  require  that  the  supplies  should  be  furnished, — at  any  rate,  be 
used, — "for  the  carrying  on  of  such  business."  If  the  complainants 
had  not  shown  aflirmatively  that  the  rejected  portions  of  the  several 
claims  were  used  and  applied  in  and  towards  the  construction  of  unfinished 
parts  of  the  road,  the  burden  would  have  still  rested  upon  the  claim- 
ants of  establishing  the  fact,  as  against  prior  mortgages,  that  the  sup- 
plies furnished  were  either  purchased  for  or  were  actually  used  in 
carrying  on  the  business  of  the  railway  company,  so  far  as  it  was  an 
established  and  going  concern.  We  are  not  called  upon  in  this  cnse 
to  determine  the  question  whether,  if  supplies  should  be  furnished  for 
the  express  and  understood  purpose  of  carrying  on  the  business  of 
any  of  the  designated  companies,  and  should  thereafter  be  diverted  to 
other  use  by  the  purchasers,  the  furnishers  would  have  a  lien  under 
the  statute,  for  there  was  no  agreement  or  understanding,  express  or 
implied,  as  to  the  specific  purpose  for  which  these  supplies  were  fur- 
nished, or  as  to  where  they  were  to  he  used.  Under  such  circum- 
stances the  furnisher  claiming  priority  of  lien  has  devolved  upon  him, 
at  least,  the  duty  of  showing  that  the  supplies  were  actually  used  for 
carrying  on  the  business,  in  order  to  bring  himself  within  the  meaning 
and  intent  of  the  act.  The  several  claimants  have  failed  to  do  this,  so 
far  as  the  rejected  portions  of  their  respective  claims  are  concerned.  The 
rejected  items  were  used  in  construction.  They  were  covered  by  the 
act  of  1888,  especially  in  the  absence  of  any  agreement  or  understand- 
ing that  they  should  be  applied  in  carrying  on  the  business  of  thn 
company.  The  furnishers  could  have  asserted  a  lien  for  the  same  if 
they  had  complieil  with  the  provisions  of  that  act.  This  thej'  failed  to 
do.  The  act  of  1876  was  not  designed  to  give  the  same  party  a  double 
lien,  or  an  election  as  to  which  statute  he  would  claim  under.  We 
think  there  was  no  error  in  the  special  master's  apportionment  of  the 
several  claims,  as  between  construction  and  operation.  Nor  was  there 
iniy  error  in  the  lower  court's  failure  to  give  the  claimants  judgment 
for  their  respective  debts  against  the  railway  company.  No  such  per- 
sonal judgment  was  sought,  nor  properly  involved  in  the  proceeding.  On 
the  question  of  interest  on  such  portion  of  these  claims  as  were  allowed, 
there  has  been  no  action  on  the  part  of  the  lower  court  in  either  allow- 
ing or  disallowing  such  interest;  hence  there  is  nothing  in  this  ques- 
tion for  review  iu  this  court.  Our  conclusion  on  the  appeals  pre- 
sented by  record  No.  29  is  that  there  were  no  errors  in  the  action  of 
the  lower  court  upon  the  clainis  of  the  several  appellants,  and  the 
judgments  of  the  lower  court  thereon  are  affirmed.  Said  cause  No. 
29  will  be  remanded  to  the  circuit  court  for  the  district  of  Kentucky 
for  further  proceedings  in  the  administration  and  distribution  of  the 
property,  ftanchises,  and  eflfects  of  said  railway  company  in  conformity 
with  the  opinion  of  this  court  in  respect  to  the  aforesaid  claims. 
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BiLUNGB  d  ci.  V.  Aspen  Mm.  &  Smelting  Cc.  d  cL 

(Cirouit  Court  of  AppecUt,  EiaTtth  Circuit.    October  S,  1883.) 

Kasa 

L  iliviJia  Claims— Capacitt  of  Altsn  to  Hou>. 

One  who  asserts  title  to  a  minlDK  claim  under  a  loeation  made  by  an  alleii  aix! 
two  citizens  cannot  defeat  the  claims  of  tbe  alien's  heirs  on  the  ground  that,  undez 
Rev.  St.  $  2319,  an  alien  cannot  be  a  locator;  for  mining  rights consUtnte  noexcep- 
tion  to  the  general  rule  that  tbe  right  to  defeat  a  title  on  the  ground  of  alienage  la 
reserved  to  tbe  government  alone.  (yBeiUy  v.  Campbell,  6  Sup.  Ct.  Rep.  421, 116 
U.  B.  418,  distinguished.    51  Fed.  Rep.  888,  afBrmed. 

i,  K<jriTT— Nkoessabt  Pakttes. 

Where  persons  claiming  an  interest  in  a  mine  execute  conveyances  to  a  trustee 
for  tbe  purpose  of  bringing  suit  in  their  behalf,  and  the  trustee  delays  unreasonably 
to  institute  proceedings,  whereupon  the  claimants  bring  a  bill  In  equity  in  their 
own  names,  the  trustee  should  be  made  a  party  defendant,  and  it  is  not  a  fatal  ob- 
jection thereto  that  a  controversy  may  arise  between  tbe  claimants  and  the  trustee, 
growing  out  of  the  deed  made  to  him.    51  Fed.  Rep.  838,  affirmed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District  of 
Colorado. 

In  Equity.  Bill  by  Margaret  Billings  and  others  against  the  Aspen 
Mining  &  Smelting  Company,  asserting  the  rights  of  complainants  in  a 
mine  as  the  heirs  at  law  of  William  James  Wood,  one  of  the  original 
locators.  The  circuit  court  dismissed  the  bill  on  the  merits,  and  com- 
plainants appealed.  The  circuit  court  of  appeals  reversed  this  decree, 
(see  51  Fed.  Rep.  338,)  and  the  defendants  now  petition  for  a  rehear- 
ing.    Denied. 

George  J.  Bool,  Aaron  Heims,  C.  W.  Bunn,  and  WolcoU  &  Vaile,  {Luak, 
Hunn  &  Hadley,  on  the  brief,)  for  the  petition. 

T.  A.  Green,  {Nix  dc  Nokin,  on  the  brief,)  opposed. 

Before  Caldwell  and  Sanbohn,  Circuit  Judges,  and  Shibas,  District 
Judge. 

Shibas,  District  Judge.  Upon  the  filing  of  the  opinion  in  this  cause, 
counsel  for  appellees  submitted  a  petition  for  rehearing,  supported  by 
briefs,  in  which  it  is  strenuously  contended  that  the  court  erred  in  hold- 
ing that  it  was  not  open  to  the  appellees  to  aver  that  William  J.  Wood 
was  an  alien,  and  therefore  could  not  acquire  any  right  or  title  in  the 
mining  claim  located  by  him  in  conjunction  with  Fisk  and  Fitzpatrick. 

It  is  urged  that  mining  interests  and  rights  form  an  exception  tb  the 
general  rule  that  the  right  to  defeat  a  title  to  realty  on  the  ground  of 
alienage  is  reserved  only  to  the  sovereign,  and  reliance  is  placed  upon  a 
class  of  authorities  of  which  O^ReiUy  v.  Camphell,  116  U.  S.  418,  6  Sup. 
Ct,  Rep.  421,  is  a  fair  representative.  In  that  case  the  defendants, 
claiming  to  be  the  owners  of  the  Omaha  lode,  filed  a  survey  and  plat  there- 
of in  the  proper  land  office,  and  applied  for  a  patent  thereto  under  section 
2325  of  the  Revised  Statutes.  The  plaintiffs,  who  were  the  owners  of 
an  adjacent  mining  property,  known  as  the  "  Highland  Boy  Lode,"  filed 
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an  adverse  claim  for  a  patent  to  a  portion  of  the  land  covered  by  the 
survey  of  defendants.  The  suit  was  to  determine  the  right  to  this  dis- 
puted portion,  the  judgment  below  being  in  favor  of  the  plaintiffs.  In 
the  supreme  court  a  reversal  was  sought  on  the  ground  that  the  findings 
of  fact  did  not  show  that  the  plaintiffs  were  citizens  of  the  United  States. 
Upon  this  point  the  supreme  court  ruled  that — 

"It  is  true  that  the  mineral  lands  of  the  United  States  are  open  to  explora- 
tion and  purchase  only  by  citizens  of  the  United  States,  or  by  those  who  have 
declared  their  intention  to  become  such;  and,  had  the  objection  been  taken 
in  the  court  below  that  such  citizenship  of  the  plaintiffs  had  not  been  shown, 
it  might,  if  not  obviated,  have  been  fatal.  There  is,  however,  nothing  in 
the  record  to  show  tliat  it  was  raised  below." 

There  can  be  no  question,  under  the  provisions  of  section  2319  of  the 
Revised  Statutes,  that,  when  application  is  made  for  the  issuance  of  evi- 
dence of  title  to  mining  property,  it  is  necessary  to  show  that  the  appli- 
cant is  a  citizen  of  the  United  States,  or  has  declared  his  intention  to 
become  such,  before  a  conveyance  of  title  can  be  properly  issued;  and 
therefore,  as  was  held  by  the  supreme  court  in  the  case  just  cited,  if  a 
party  is  seeking  to  procure  the  title  to  mining  property  from  the  United 
States,  if  taken  at  the  proper  time,  the  objection  of  alienage  would  pre- 
vent the  acquirement  of  title,  and  such  objection  may  be  made  by  any 
one  adversely  interested.  In  such  cases  the  sovereign  is  a  party  in  fact 
to  the  proceeding,  which  is  a  direct  one,  for  the  procurement  of  title,  and 
the  objection  of  alienage,  no  matter  by  whom  suggested,  is  based  solely 
upon  the  right  of  the  government  to  interpose  the  fact  of  alienage  as  a 
bar  to  procuring  or  holding  an  interest  in  realty.  If,  however,  the  grant 
of  title,  or  the  equivalent,  is  made  to  an  alien,  it  cannot  be  attacked  by 
any  third  party.  Thus  in  Govemeur  v.  Roberteon,  11  Wheat.  332,  it  is 
said: 

"That  an  alien  can  take  by  deed,  and  can  hold  until  office  found,  must  now 
be  regarded  as  a  positive  rule  of  law,  so  well  established  that  the  reason  of 
the  rule  is  little  more  than  a  subject  for  the  antiquary.  It  no  doubt  owes  its 
present  authority,  if  not  its  origin,  to  a  regard  to  the  peace  of  society  and  a 
desire  to  protect  the  individual  from  arbitrary  aggrrssion." 

The  fact  that  when  a  party  is  seeking  to  procure  a  title  to  mining 
property  from  the  United  States  it  is  open  to  any  third  party  who  asserts 
an  adverse  claim  thereto  to  suggest  the  objection  of  the  alienage  of  the 
first  claimant  does  not  meet  the  question  arising  on  the  facts  of  the  case 
at  bar.  In  this  case  Wheeler  and  his  grantees  are  claiming  the  benefit 
of  the  location  made  by  Wood,  Fisk,  and  Fitzpatrick,  and  are  claiming 
the  right  to  the  mine,  not  through  some  adverse  location,  but  through 
what  was  done  bj'  the  original  locators.  Wheeler  and  his  grantees  are 
now  claiming  title  to  the  mine  through  deeds  procured  from  the  heirs 
of  Wood,  and  it  is  certainly  not  open  to  them  to  rely  upon  the  deeds  as 
the  means  whereby  they  have  procured  the  title  to  an  undivided  inter- 
est in  the  mine,  and  yet,  when  called  to  account  for  the  wrongful  pro- 
curement of  the  deeds,  to  deny  the  validity  of  the  location  made  by 
Wood,  on  the  ground  of  alienage.     It  was  upon  this  view  of  the  case 
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that  we  held  that  if  Wood  were  living,  and  had  brought  suit  against  the 
present  defendants  for  the  protection  of  his  rights,  the  latter  could  not 
rely  upon  the  plea  of  alienage  to  defeat  a  recovery.  If  Wood  were  liv- 
ing, and  should,  by  proceedings  in  the  proper  land  ofiice  or  in  a  court 
of  competent  jurisdiction,  seek  to  procure  the  issuance  of  a  patent  as 
evidence  of  title,  it  would  be  open  to  any  one  claiming  an  adverse  right 
to  the  property  to  show  that  Wood  was  an  alien,  and  therefore  not  com- 
petent to  take  the  title;  but  it  would  not  be  open  to  one  whose  title  is 
derived  from  Wood  to  claim,  on  the  one  hand,  the  benefit  of  the  con- 
veyance from  him,  and,  on  the  other,  Uf  assert  its  invalidity.  If  Wood, 
during  his  lifetime,  had  expended  time,  labor,  and  money  in  the  work- 
ing of  the  mine,  resulting  in  the  accumulation  of  a  sum  of  money  whicli 
should  be  placed  in  a  bank  or  in  the  hands  of  his  colocators,  could  it 
be  possible  that  to  an  action  for  the  recovery  thereof  a  plea  of  alienage 
could  be  sucessfully  interposed,  on  the  ground  that  the  money  was  the 
product  of  the  nnining  right,  and  that  as  an  alien  Wood  could  not  pro- 
cure a  title  thereto? 

As  we  viewed  the  case,  it  appeared  that  Wheeler  and  his  grantees 
were  claiming  title  under  the  location  made  by  Wood  and  others, 
and  therefore,  in  our  judgment,  the  case  was  one  wherein  it  must  be 
assumed  that  the  filing  the  location  and  the  possession  held  there- 
under must  be  deemed  to  have  created  an  interest  in  the  property  in 
Wood  and  his  colocators,  and  this  interest,  thus  vested,  could  not  be 
collaterally  attacked  by  parties  whose  rights  were  dependent  upon  tho 
validity  of  the  location  in  question.  If  Wood  had  applied  for  the  is- 
suance of  a  patent  or  other  evidence  of  title,  it  would  have  been  the 
duty  of  the  officers  of  the  land  department  to  have  demanded  evidence 
of  his  citizenship,  or  of  his  declaration  to  become  such,  and  a  failure 
to  furnish  the  same  might  have  been  fatal  to  his  claim;  and,  if  there 
had  been  an  adverse  claimant  to  the  property,  holding  under  an  in- 
terfering location,  the  latter  could  insist  on  the  objection  of  alienage. 
Such  objection,  if  sustained,  however,  would  only  defeat  the  claim  of 
the  alien.  It  would  not  in  any  sense  sustain  the  title  of  the  objector. 
Herein  lies  the  inequity  of  the  position  assumed  by  the  appellees  in 
this  cause.  They  claim  title  under  the  location  made  by  Wood  and 
others,  and  as  to  them  it  must  be  held  that  in  fact  there  was  vested 
in  Wood  an  interest  in  the  mining  property,  defeasible  by  the  United 
States,  but  not  liable  to  be  questioned  collaterally  in  a  proceeding  of 
the  nature  of  that  now  before  the  court. 

If,  however,  we  are  in  error  in  this  view  of  the  law,  it  does  not 
follow  that  a  rehearing  should  be  granted,  for  the  reason  that  it  is  the 
unanimous  opinion  of  the  court  that  the  evidence  in  the  case  shows 
that  in  fact  Wood,  before  locating  the  mine  in  question,  had  declared 
his  intention  to  become  a  citizen  of  the  United  States.  The  evidence 
shows  that  when  Wood  left  Canada,  in  1870,  he  went  to  Kansas,  and 
while  there  he  entered  certain  of  the  public  lands.  There  is  put  in 
evidence  a  copy  of  a  declaration  signed  by  .James  Wood,  under  date  of 
June  27,  1870,  and   duly  recorded    in  Allen  county,  Kan.,  and  the 
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evidence  satisiJes  os  that  the  declarant,  James  Wood,  was  the  William 
James  Wood  who  was  one  of  the  locators  of  the  Emma  mine  in  1880. 
Having  thus  declared  his  intention  to  become  a  citizen  of  the  United 
3tates,  he  was  legally  entitled  to  locate  a  mine  upon  the  public  lands, 
and  his  title  thereto  is  not  open  to  attack  on  the  ground  of  alienage. 
Under  the  facts  established  by  the  evidence  in  the  case,  it  therelbre 
appears  that  William.  J.  Wood,  at  the  date  of  his  death,  was  the  legal 
owner  of  an  undivided  one-third  interest  in  the  Emma  mine,  and  this 
interest  passed  to  such  persons  as,  under  the  laws  of  Colorado,  were 
entitled  to  share  in  the  distribution  of  his  estate.  These  distributees 
were  his  widow  and  children,  several  of  whom  were  then  residents  of  the 
United  States.  We  find  nothing  in  the  record  that  would  justify  the 
holding  that  Wood's  interest  had  become  forfeited  to  his  colocators,  and 
therefore  the  title  to  the  interest  vested  in  Wood  at  the  time  of  his 
death  passed  to  his  widow  and  children.  It  is  not  claimed  that  Ma- 
tilda, William  H.,  Thomas  E.,  or  Hiram  A.  Wood  have  conveyed  or 
released  their  interests  to  any  one,  and  there  is  no  ground  upon  which 
Wheeler  or  his  grantees  can  assert  a  right  to  the  interests  belonging 
to  the  parties  just  named.  The  interests  of  the  widow,  Mrs.  Billings, 
James  O.  and  Charles  E.  Wood,  are  claimed  by  appellees  by  reason  of 
the  execution  of  the  deeds  executed  by  these  parties  under  the  circum- 
stances detailed  in  the  opinion  originsJly  filed ,  and  which  were  held  to 
be  voidable  for  the  reasons  therein  stated.  We  have  reviewed  the  ev- 
idence in  the'light  of  the  arguments  contained  in  the  briefs  of  counsel, 
submitted  with  the  petition  for  rehearing,  but  we  find  no  sufficient 
ground  for  doubting  the  correctness  of  the  conclusion  reached  in  the  first 
instance.  We  cannot  agree  with  counsel  that  the  representations  made 
to  Mrs.  Billings  and  her  sons  were  purely  the  expression  of  opinions 
upon  questions  of  law.  They  embraced  also  statements  of  fact,  inter- 
mingled, it  is  true,  with  statements  of  law,  but  the  ultimate  effect  of 
which  was  to  misrepresent  the  facts  material  to  be  understood  and  con- 
sidered by  these  parties  in  determining  whether  they  would  execute  the 
releases  sought  from  them.  Upon  the  whole,  we  find  no  reason  to  be- 
lieve that  a  rehearing  would  result  in  a  different  conclusion  upon  either 
the  law  or  facts,  and  the  petition  for  a  rehearing  is  therefore  denied. 

In  the  brief  submitted  on  behalf  of  counsel  for  appellants  it  is  sug- 
gested that  the  order  heretofore  made  requiring  Richard  J.  Doyle  to  be 
made  a  party  to  this  suit  should  be  rescinded,  mainly  on  the  ground 
that  making  him  a  party  may  lead  to  disputes  between  the  appellants 
and  Doyle  touching  his  rights.  We  remain  of  the  opinion  that  Doyle 
should  be  made  a  party.  It  is  due  to  tJie  appellees  that  all  parties  who 
may  be  in  position  to  assert  rights  to  any  portion  of  Wood's  share  in  this 
mining  property  should  be  made  parties  to  this  action,  so  that  the  one 
proceeding  may  adjudicate  such  rights,  and  the  one  accounting  be  all 
that  is  necessary.  If,  as  suggested,  any  question  arises  between  Doyle 
and  appellants,  growing  out  of  the  deeds  of  trust  executed  by  Mrs.  Bil- 
lings and  her  two  sons  to  Doyle,  the  issues  presented  thereby  neetl  not 
interfere  with  the  progress  of  the  accounting  in  the  main  cause.     The 
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trial  court  has  full  power  to  deal  with  the  situation  as  it  may  arise,  and 
to  so  conduct  the  further  proceedings  as  to  reach  a  final  conclusion  with 
the  greatest  speed  and  at  the  least  cost. 

We  see  no  necessity  for  modifying  the  order  already  made  in  the  case 
in  any  particular,  and  therefore  the  entry  now  made  is  simply  that  the 
petition  for  rehearing  is  denied. 


In  re  Appointment  of  Supervcors. 
(Circuit  Court,  S.  D.  Georgia,  W.  D.    November,  1898.) 

L   CONGRBSSIONAl-  ELKCTIOXS  —  FEDERAL  SCPERTISOBS  —  APPLICATIONS  POR  APPOHJT- 
MENT. 

Rev.  8U  ii  3011,  3013.  providing  for  the  sppoiDtmnnt  of  supervisor*  of  congres- 
sional elections  on  proi>er  application  to  the  circuit  juilge,  declares  that  "the  judge, 
within  not  less  than  ten  days  prior  to  the  registration,  if  one  there  be,  or.  If  no 
registration  be  required,  within  not  less  than  ten  da>s  prior  to  the  election,  shall 
open  the  circuit  court  at  the  most  convenient  point  iu  the  circuit, "  and  "when  so 
opened  shall  proceed  to  appoint  and  commission  from  day  to  day  and  from  time  to 
time, "  etc.  Held,  that  registration,  where  necessary,  is  not  such  an  integral  part 
of  the  election  as  to  require  an  application  for  the  appointment  of  a  supervisor  of 
the  election  to  be  made  within  10  days  prior  to  the  registration,  rather  than  10  days 
prior  to  the  election. 
3.  Constitutional  Law— Local  Legislation— Elections— Registration  Lavs. 

The  local  registration  laws  of  Georgia  for  the  vario\i»  counties  of  Jthe  state,  which 
differ  in  material  features  as  to  the  time,  place,  methods,  and  necessary  qualifica- 
tions for  registration,  do  not, affect  the  appointment  of  federal  supervisors  of  a 
general  election,  because  they  are  unconstitutional  and  void,  under  Const.  6a.  18TT, 
art.  3,  $  3,  providing  that  "  the  general  assembly  may  provide  from  time  to  time  for 
the  registration  of  all  electors,  "and  article  1,  $4.  providing  that  "laws  of  ageneral  na- 
ture shall  bavo  uniform  operation  throughout  the  state,  and  no  special  law  shall  be 
enact4?d  in  any  case  for  which  provision  has  been  made  by  an  existing  general 
law;"  since  provision  was  already  made  by  a  prior  general  law,  (Code,!  1378.) 
which  empowers  "any  qualiUed  voter  for  members  of  the  general  assembly  to  vote 
for  any  candidate  or  upon  any  question  which  Is  submitted  to  all  the  voters  of  the 
state,  in  any  county  in  the  state,  and  for  any  candidate  or  question  which  la  sub- 
mitted to  all  the  voters  in  any  district  or  circuit,  in  any  county  of  the  district  or 
circuit  in  which  is  embraced  the  county  of  the  voter's  residence. " 
8.  Same- Fedeiiai.  Stati'tes. 

Such  local  registration  laws  are  also  void  in  that  they  are  in  conflict  with  Rev. 
St.  U.  8.  S  3005,  which  requires  that  all  officers  charged  with  the  duty  of  furnish- 
ing to  citizens  an  opportunity  to  qualify  as  voters  under  state  laws  shall  give  equal 
opportunity  therefor  to  all  citizens  of  the  United  States. 

At  I.iaw.  Applications  for  the  appointment  of  supervisors  of  the 
election  for  presidential  electors  and  representatives  in  congress  for  Wil- 
kinson and  Richmond  counties,  in  the  southern  district  of  Georgia. 
Applications  granted. 


Speer,  District  Judge.  Under  certain  provisions  of  title  26  of  the 
Revised  .Statutes,  the  circuit  judge,  upon  proper  application,  is  em- 
powered to  appoint  and  commi!<sion  supervisors  to  guard  and  scrutinize 
elections.     Under  section  2014  of  the  Revised  Statutes,  whenever  the 
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circuit  jadge  is  unable  to  perform  this  duty,  he  is  required  "to  select 
and  assign  to  the  performance  thereof,  in  his  place,  such  one  of  the 
district  courts  within  his  circuit  as  he  deems  best;  and,  upon  such  selec- 
tion and  assignment  being  made,  the  district  judge  so  designated  shall 
perform  and  discharge,  in  the  place  of  the  circuit  judge,  all  the  duties, 
powers,  and  obligations  imposed  and  conferred  upon  the  circuit  court 
by  the  provisions  hereof."  In  pursuance  of  the  powers  above  stated, 
the  presiding  judge  of  the  district  court  of  this  the  southern  district  of 
Georgia  has  been  selected  and  assigned  by  the  Honorable  Don  A.  Pardee, 
circuit  jt^dge  of  this  circuit,  to  appoint  and  commission  supervisors  for 
the  southern  district  of  Georgia,  in  localities  where  applications  have 
been  properly  presented,  to  guard  and  scrutinize  the  election  for  repre- 
sentatives in  congress,  to  be  held  on  November  8, 1892.  Among  others, 
applications  have  been  presented  for  the  counties  of  Richmond  and  Wil- 
kinson, in  the  southern  district  of  Georgia  and  in  the  tenth  congressional 
district  of  the  state. 

Having  been  apprised  that  applications  for  the  appointment  of  super- 
visors, for  the  counties  of  Richmond  and  Wilkinson,  would  be  presented, 
and  that  the  court  would  be  opened  by  the  presiding  judge  of  this  dis- 
trict for  election  purposes,  in  obedience  to  the  directions  of  the  statute, 
the  Young  Men's  Democratic  League  of  Richmond  county,  by  its  presi- 
dent and  by  a  committee,  have  made  application  to  be  heard  in  oppo- 
sition to  the  appointment  of  supervisors  for  the  two  counties  specified. 
The  court  having,  in  pursuance  of  their  request,  indicated  that  it  would 
consider  such  suggestioivs  in  writing  against  the  appointment  as  the 
representatives  of  that  body  might  be  pleased  to  submit,  the  objections 
following  have  been  submitted: 

"Aa  a  committee,  we  very  carefully  examined  the  United  States  Revised 
Statutes,  and  have  arrived  at  the  conclusion  that  the  petitions  for  supervisors 
in  Richmond  connty  and  Wilkinson  county  were  too  late,  and  did  not  comply 
with  the  law  as  laid  down  in  sections  2011-2020.  Supervisors  are  appointed 
(1)  for  elections  alone;  or  (2)  for  registration  and  election.  In  tlie  first  case 
they  are  not  only  to  see  ballots  cast,  they  must  also  see  them  counted;  but 
supervisors  would  not  be  appointed  to  count  ballots  if  they  had  not  previously 
been  required  to  see  them  cast.  In  like  manner  we  think  that  in  tliose  cases 
where  registration  precedes  voting,  as  voting  precedes  counting,  the  regis- 
tration must  be  supervised  as  an  intcf^ral  part  of  the  election,  or.  at  least, 
that  without  which  an  election  could  not  be  had.  Illegal  registration  so  in- 
fects the  result  that,  if  supervisors  are  to  be  appointed,  it  must  be  done  in 
time  for  them  to  view  that  which  is  essential  to  the  deposit  of  the  legal 
ballots.  Hence  the  law  makes  it  the  duty  of  supervisors,  where  registration 
is  necessary,  to  attend  at  all  times  and  places  appointed  for  registration,  to 
challenge  persons  offering  to  register,  to  attend  at  ail  times  and  places  where 
names  of  registered  voters  may  be  marked  for  challenge,  to  personally  inspect 
and  scrutinize  such  registry  for  purposes  of  identification,  to  attix  their  signa- 
ture to  each  page  of  the  original  list.  It  seems  to  contemplate  that  thereby 
they  have  acquired  some  knowledge  of  the  qualifioations  of  voters,  and  makes 
it  their  duty  to  challenge  persons  whose  qualifications  they  doubt.  They 
are  directed  on  the  day  of  registration  to  post  themselves  in  such  manner  as 
will  best  conduce  to  their  scrutinizing  the  manner  'in  which  registration  is 
being  done.    All  the  way  through  the  statute  seems  to  treat  registration  its 
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Iiart  of  the  election,  as  much  requiring  snpervisloD  as  the  mere  act  of  voting  it- 
self. We  think  this  is  very  clearly  shown  in  §  2011,  wliich  provides:  •  The 
judge,  within  not  less  than  ten  days  prior  to  the  registration,  if  one  there  be, 
or,  if  no  registration  be  required,  within  not  less  than  ten  days  prior  to  the 
election,  shall  open  the  circuit  court.*  By  the  act  of  1877  a  registration  is 
lequlred  for  Kichmond  county.  By  the  acts  of  1885  one  is  required  for  Wil- 
kinson county,  and  our  position  is  that,  the  registration  books  being  now 
closed,  and  no  application  having  been  made  ten  days  prior  to  the  registra- 
tion, it  is  now  too  late  for  supervisors  to  be  appointed." 

After  the  careful  consideration  of  the  views  of  the  committee  which 
the  high  character  of  its  members,  all  of  whom  are  distinguished  mem- 
liers  of  the  bar  of  this  court,  would  naturally  occasion,  we  find  it  impoa- 
sible  to  assent  to  their  conclusions.  Section  2011  of  the  Revised  Stat- 
utes provides  that  "whenever,  in  any  city  or  town  having  upward  of 
twenty  thousand  inhabitants,  there  are  two  citizens  thereof,  or  whenever, 
in  any  county  or  parish  in  any  congressional  district,  there  are  t^n  citi- 
zens thereof,  of  good  standing,  who,  prior  to  any  registration  of  voters 
for  an  election  for  representatives  or  delegates  in  the  congress  of  the 
United  .States,  or  prior  to  any  election  at  which  a  representative  or 
delegate  in  congress  is  to  be  voted  for,  may  make  known  in  writing  to 
the  judge  of  the  circuit  court  of  the  United  States  *  *  »  their  de- 
sire to  have  such  registration  or  such  election,  or  both,  guar<led  and 
scrutinized,  the  judge,  within  not  less  than  ten  days  prior  to  the  regis- 
tration, if  one  there  be,  or  if  no  registration  be  required,  within  not  less 
than  ten  days  prior  to  the  election,  shall  open  the  circuit  court  at  the 
most  convenient  point  in  the  circuit."  Sectjon  2012  provides:  "The 
court,  when  so  opened  by  the  judge,  shall  proceed  to  appoint  and  com- 
mission, from  day  to  day  and  from  time  to  time,"  etc.  It  will  be  per- 
ceived at  a  glance  that,  by  the  statute,  the  appointment  of  supervisors 
is  authorized  to  guard  and  scrutinize  the  registration,  if  there  be  a 
r^istration,  or  the  election,  or  both,  as  the  applicants  may  desire.  The 
language  of  the  statute  must  bear  the  construction  which  its  words 
clearly  import.  If  the  application  is  to  have  the  registration  scrutinized, 
the  court  must  be  open  10  days  before  the  registration;  if  it  is  intended 
to  guard  and  scrutinize  the  election,  10  days  before  the  election.  The 
statute  does  not,  in  our  opinion,  make  it  obligatory  upon  the  super- 
visors to  scrutinize  the  registration,  unless  the  application  is  for  that 
jiurpose.  The  opposite  construction  would  nullify  the  option  given  the 
applicants,  to  make  known  to  the  court  their  desire  "to  have  such  regis- 
tration or  such  election,  or  both,  guarded  and  scrutinized." 

The  representatives  of  tlie  Young  Men's  Democratic  League,  of  course, 
rely  naturally  upon  the  concluding  clause  of  the  statute,  to  wit:  "The 
judge,  within  not  less  than  ten  days  prior  to  the  registration,  if  one  there 
be,  or,  if  no  registration  be  required,  within  not  less  than  ten  days  prior 
to  the  election,  shall  open  the  circuit  court  at  the  most  convenient  point 
in  the  circuit."  But  this  clause  is  merely  directory  of  the  time  in  which 
the  court  shall  be  open  for  election  purposes,  and  neither  confers  nor  de- 
nies nor  limits  the  power  to  appoint  supervisors.  Indeed,  section  2013 
of  the  Revised  Statutes,  in  the  same  title,  provides  that  tlie  powers  and 
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jurisdiction  conferred  by  the  several  sections  in  point  shall  be  exercised 
as  well  in  vacation  as  in  term  time,  and  the  jndge  sitting  at  chambers 
shall  have  the  same  powers  and  jurisdiction.  In  other  words,  the  juris- 
diction of  the  court  to  app<^int  ii  in  no  sense  modified  by  the  direction 
to  open  the  court  for  10  days,  at  a  convenient  place  in  the  circuit;  a 
direction,  of  course,  merely  intended  to  further  tlie  convenience  of  ap- 
j^icants.  If,  however,  the  construction  of  this  statute,  as  above  ex- 
pressed, is  erroneous,  is  it,  even  then,  true  that  the  supervisors  niut>t  be 
denied  because  of  the  r^stration  enactments  cittd?  It  will  be,  of 
course,  conceded  on  all  hands  (hat  in  general  the  valid  laws  of  the  state 
determine  the  qualifications  of  the  voter  whether  at  a  local  election  or  tor 
presidential  electors  or  representatives  in  congress;  provided,  always, 
that  the  state  laws  do  not  prescribe  qualifications  which  are  inhibited  by 
the  federal  constitution  and  the  statutes  made  in  pursuance  thereof. 
Miner  v.  Happersett,  21  Wall.  163.  It  is  important  to  inquire,  in  this 
connection,  what  are  the  qualifications  of  voters,  as  defined  by  the  con- 
stitution of  the  state?  The  constitution  of  1877,  art.  2,  §  1,  providas: 
"Every  male  citizen  of  the  United  States,  (except  as  hereinafter  provided,) 
21  years  of  age,  who  shall  have  resided  in  this  state  one  year  next  preced- 
ing the  election,  and  shall  liave  resided  six  months  in  the  county  in  which 
he  offers  to  vote,  and  shall  have  paid  all  taxes  which  may  hereafter  be  re- 
quired of  him,  and  which  he  may  have  had  an  opportunity  of  paying, 
agreeably  to  law,  except  for  the  year  of  the  election,  shall  be  deemed  an 
elector."  The  exceptions  referred  to  in  this  clause  enumerate  soldiers 
and  sailors  of  the  United  States,  residing  temporarily  in  the  !$tate  ou 
duty,  and  persons  convicted  of  treason  against  the  state,  embezzlement 
of  public  money,  malfeasance  in  ofiice,  bribery  or  larceny,  or  any  crimf 
involving  moral  turpitude,  punishable  by  the  laws  of  the  state  with  im- 
prisonment in  the  penitentiary,  unless  such  person  shall  have  been  par- 
doned, and  idiots  and  insane  persons.  The  provisions  of  the  constitu- 
tion of  Georgia  define  the  qualifications  of  voters  at  elections  for  presiden- 
tial electors  and  for  representatives  in  congress. 

It  is  important  next  to  consider  the  provisions  of  the  state  constitu- 
tion with  relation  to  the  registration  of  voters.  Article  2,  §  2,  of  the 
same  constitution  provides  that  "the general  assembly  may  provide  from 
time  to  time  for  the  registration  of  all  electors."  It  follows,  then,  that 
it  is  within  the  power  pf  the  general  assembly  of  Georgia  to  "require" 
(to  use  the  word  of  section  201 1  of  the  Revised  Statutes)  a  registration 
of  voters  for  an  election  for  representative  in  the  congress  of  the  United 
States  or  for  presidential  electors.  This  r^istration  would  be,  of  course, 
operative  upon  all  the  voters  in  the  state  at  such  elections.  This  i.«  not 
only  the  right  of  the  state,  but  it  is  expressly  recognized  by  the  fed- 
eral law.  The  grave  matter  for  consideration  is,  has  the  state  of  tieorgia 
required  a  registration  of  all  voters  at  elections  for  presidential  electors 
and  representatives  in  congress  ?  Are  the  local  registration  enactments 
prescribed  for  the  various  counties  of  the  state,  which  are  practically  as 
varying  as  they  are  numerous,  such  a  registration  law  as  will  relate  to 
such  elections?  Are  such  registration  laws  for  particular  counties,  and 
V.52K.U0.3 — 17 
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differing  among  themselves  in  a  multitude  of  material  features,  in  con* 
sonance  with  the  constitution  of  Georgia,  and  the  constitution  and  laws 
of  the  United  States? 

Article  1 ,  §  4,  of  the  Georgia  constitution  of  1877,  provides:  "  Laws  of 
a  general  nature  shall  have  uniform  operation  throughout  the  state,  and 
no  special  law  shall  be  enacted  in  any  case  for  which  provision  has 
been  made  by  an  existing  general  law."  Now,  the  existing  general  law 
at  that  time  empowered  "any  qualified  voter  for  members  of  the  general 
assembly  to  vote  for  an}'  candidate,  or  upon  any  question  whidi  is  sub- 
mitted to  all  the  voters  of  the  state,  in  any  county  in  the  state,  and  for 
any  candidate  or  question  which  is  submitted  to  all  the  voters  of  any 
district  or  circuit,  in  any  county  of  the  circuit  or  district  in  which  is 
embraced  the  county  of  the  voter's  residence."  Code,  §  1278.  If  this 
provision,  which  was  enacted  under  the  constitution  of  1868,  then  of 
force,  is  applied  to  registration,  does  it  not  follow  that  the  legislature  is 
inhiVjited,  by  article  1,  §4, above  quoted,  from  enacting  r^istration  laws 
for  one  county  in  a  congressional  district  differing  from  the  registration 
laws  in  the  other  counties  of  the  same  district?  Does  it  not  farther  in- 
hibit the  legislature  from  enacting  registration  laws,  to  affect  a  general 
election  like  that  for  presidential  electors  or  representatives  in  congress, 
for  particular  counties  in  a  congressional  district,  when  it  fails  or  refuses 
to  enact  a  uniform  law  for  the  same  territory;  and,  moreover,  does  it  not 
inhibit  the  enactment  of  any  registration  law  affecting  the  qualification 
of  voters  at  the  general  elections,  unless  the  law  is  of  uniform  operation 
throughout  the  state?  The  provision  of  the  constitution  that  "the  gen- 
eral assemUy  may  provide  from  time  for  the  registration  of  all  electors" 
does  not  afford  any  foundation  for  a  statute  which  denies  to  the  voter  at 
a  general  election  in  one  county  the  privileges  and  immunities  which  a 
voter  at  the  same  election  in  another  county  enjoys.  There  is  nothing 
in  the  clause  which  authorizes  the  enactment  of  registration  laws,  with 
different  requirements  for  different  divisions  of  the  state,  to  affect  voters 
at  a  general  election,  in  which  the  people  of  the  whole  state  are  equally  in- 
terested. Of  course,  those  views  would  have  no  application  to  a  munic- 
ipal election.  In  the  case  of  McMnhon  v.  Mayor,  etc.,  &Q  Ga.  217,  the 
supreme  court  of  the  state,  while  holding  that  nn  ordinance  of  the  city  of 
Savannah  prescribing  registration  of  voters  in  municipal  elections  for 
that  city  was  not  contrary  to  the  constitution,  used  the  following  lan- 
guage: "We  cannot  see  how  the  regislmtion  acts  of  the  city  may  not  be 
consistent  with  the  power  granted  the  legislature  to  pass  a  general  law 
on  the  subject  of  registration,  as  containeti  in  the  constitution."  It  will 
be  observed  that  the  court  was  construing  a  municipal  registration  act, 
and  to  this  its  language  was  of  course  restricted;  but  the  sentence  quoted 
may  also  be  regarded  as  a  judicial  declaration  that  the  power  granted  the 
legislature  by  the  constitution  to  pass  a  registration  law  for  all  voters 
imported  a  general  law.  The  words  "registration  law  for  all  voters" 
make  this  conclusion  irresistible. 

It  will  require  but  a  cursory  examination  of  the  registration  enact- 
ments made  by  the  general  assembly  of  Geoi'gia,  since  the  adoption  of 
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the  omtstitution  of  1877,  for  various  counties  of  the  state,  to  perceive 
how  totally  wanting  in  uniformity  they  are,  and  how  irr^ular  and  un- 
&ir  would  be  their  application  to  an  election  in  which  all  the  people 
were  equally  interested. 

The  act  of  December  27, 1890,  for  Pierce  county,  makes  the  tax  receiver 
the  r^istrar,  and  requires  him  to  close  bis  registration  on  August  5th  of 
each  year.  He  mast  require  the  voters  seeking  registration  to  make  oath 
as  to  the  payment  of  their  taxes,  etc.  The  act  expressly  provides  that  no 
person  can  vote  in  any  election  for  governor,  members  of  the  general  as- 
sembly, or  members  of  congress  or  presidential  electors,  who  has  not  reg- 
istered. It  will  be  observed  that,  under  the  construction  placed  by  the 
objectors  on  section  2011,  in  order  to  have  supervisors  in  Pierce  county, 
the  United  States  court  must  be  opened  10  days  before  the  5th  of  Au- 
gust. 

The  acts  of  December  27,  1890,  and  August  31,  1891,  for  Appling 
county,  make  the  tax  receiver  the  registrar,  and  require  that  he  shall 
register  the  voters  while  making  his  regular  rounds  as  tax  receiver,  from 
April  Ist  to  July  Ist  of  each  year.  Appling  and  Pierce  are  in  the  same 
federal  judicial  district,  and  the  objections  filed,  if  applicable  at  all,  will 
open  the  court  for  election  purposes  10  days  before  the  1st  of  April,  and 
as,  by  the  succeeding  section,  the  court  must  remain  open  until  the  elec- 
tion in  November.    . 

The  act  of  September  1,  1891,  makes  the  justices  of  the  peace  regis- 
trars for  Chattooga  county.  The  registration  books  must  be  kept  open 
from  the  Ist  Monday  in  July  until  three  days  previous  to  the  election. 
No  person  whose  name  is  absent  from  this  list  will  be  permitted  to  vote. 
There  is  no  requirement  in  this  act  for  the  oath  as  to  the  payment  of 
taxes,  and,  if  the  justice  of  the  peace  is  of  the  opinion  (upon  what  evi- 
dence the  statute  is  not  specific)  that  the  person  is  a  qualified  voter,  he 
can  roister  him,  even  though  he  be  not  present. 

The  registration  act  of  Floyd  county  is  even  more  complicated.  It 
prescribes  different  regulations  for  different  districts  in  the  same  county. 
It  allows  no  one  to  vote  who  is  not  on  the  registration  list.  It  provides 
that  where  a  person  has  been  registered,  another  may  make  afiidavit 
charging  the  registry  to  have  been  improper,  have  a  copy  left  at  the  usual 
place  of  abode  of  the  person  whose  registration  is  attacked,  and,  even 
though  that  person  be  absent  from  home,  unless  he  appear  and  answer 
the  chai^^,  or  some  one  appears  for  him,  he  is  stricken  from  the  r^is- 
tration  list. 

The  act  of  August  11,  1891,  for  Baldwin  county,  makes  the  tax  col- 
lector registrar.  The  registration  books  must  be  opened  on  the  same  day 
when  the  books  for  the  collection  of  state  and  county  taxes  are  opened, 
and  closed  on  the  day  when  they  are  closed,  and  the  citizen  must  make 
oath  that  he  has  paid  bis  taxes.  No  person  is  permitted  to  vote  whose 
name  is  not  on  the  registry. 

The  act  of  November  7,  1889,  for  Wilkinson  county,  makes  the  jus- 
tices of  the  peace  r^istrars.  All  voters  in  the  county  are  required  to  be 
registered  under  the  act.    Registration  is  to  be  made  only  every  other  year, 
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beginning  in  1890.  The  registration  books  are  to  be  open  during  the 
three  months  ending  fifteen  days  before  the  election  for  members  of  the 
general  assembly.  On  five  days'  notice,  left  at  the  place  of  abode  of  any 
person  who  has  registered,  the  commissioners  of  roads  and  revenues, 
who,  it  will  he  observed,  are  not  the  registrars,  may  strike  sa6h  person's 
name  from  the  r^istry  list  if  he  fails  to  appear  and  make  satisfactory 
answer.  Only  voters  who  are  qualified  at  the  time  of  the  registry,  under 
the  constitution  and  laws  of  Georgia,  can  be  registered.  No  provision 
is  made  for  allowing  the  citizen  to  mttke  oath  as  to  his  qualifications,  but 
he  is  required  by  the  act  to  produce  receipts  or  other  satisfactory-  proof 
of  the  payment  of  all  taxes  chargeable  against  him,  that  he  has  had  an 
opportunity  of  paying.  No  provision  is  made  for  persons  arriving  at 
the  voting  age  after  the  closing  of  the  books  for  registry  and  before  the 
election,  or  for  persons  residing  in  the  county  for  six  months,  but  who 
have  remove<l  into  the  county  from  other  sections  of  the  state,  after  the 
registration  books  are  closed.  And  yet  the  act  provides  that  no  person 
not  roistered  on  the  list  for  the  county  shall  vote.  Penalties  are  pre- 
scribed for  any  person  registering  unlawfully,  but  the  act  imposes  no 
penalty  for  a  person  voting,  or  attempting  to  vote,  who  has  not  regis- 
tered, and  yet  in  other  counties  this  is  punishable  by  indictment. 

The  registration  act  for  Warren  county  provides  that  any  person  who 
has  lived  in  the  county  for  six  months,  and  who  has  moved  into  the 
county  since  the  closing  of  the  registration,  and  who  is  otherwise  quali- 
fied, may  register  up  to  the  day  of  the  election. 

The  act  of  December  27,  ISOO,  for  Bibb  county,  provides  for  the  reg- 
istration of  voters  up  to  within  16  days  before  the  election,  who  were 
providentially  hindered  from  registering,  who  have  since  moved  into  the 
county,  or  reached  their  majority.  This  act  has  been  declared  uncon- 
stitutional, on  other  grounds,  by  a  superior  court  of  the  state. 

It  is,  perhaps,  unnecessary  to  call  further  attention  to  the  varying  and 
inconsistent  provisions  of  other  registration  enactments.  The  illustrations 
given  above  will  be  sufficient  to  show  that  the  registration  is  not  only 
not  uniform,  but  that  it  has  the  most  far-reaching,  irregular,  and  gen- 
erally unfair  results  upon  the  exercise  of  the  elective  franchise  in  the  dif- 
ferent portions  of  the  state.  It  may  be  added,  however,  that  in  some 
counties,  a  minor  who  will  attain  his  majority  by  the  time  of  the  elec- 
tion is  required  to  register  while  he  is  a  minor  to  entitle  him  to  vote  at 
the  election.  In  other  counties  there  are  no  such  requirements,  and  he 
can  vote  without  registering,  and  in  still  other  counties  his  case  is  not 
provided  for  at  all.  The  same  diversity  of  regulation  is  found  in  various 
counties  in  regard  to  the  case  of  a  citizen  who  has  moved  into  a  county 
after  the  registration,  but  who  is  otherwise  entitled  to  vote;  and  it  will 
often  happen  that  there  will  be  two  contiguous  counties  in  the  same  con- 
gressional district,  and  in  one  the  citizens  will  have  the  privilege  of  reg- 
istering up  to  the  day  before  the  election,  while  in  the  other,  voters  pos- 
sessing all  the  qualifications  required  by  the  constitution,  are  denied  the 
right  of  voting  by  a  registration  which  closed  from  six  months  to  a  year 
before  the  election.     This  wide-spread  inequality  is  intensified  in  its  gen- 
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eral  effect  because  in  a  multitude  of  counties  in  the  state  there  are  no  reg- 
istration laws  whatever.  The  penalties  of  the  various  acts  are  as  various 
as  the  methods  and  the  requirements  forr^istration.  It  will  often  hap- 
pen that  persons  in  adjoining  counties,  voting,  or  attempting  to  vote,  for 
the  same  congressman,  will  be  punished  differently  for  the  same  act;  or 
the  one  will  be  punished  and  the  other  will  be  guiltless  of  any  violation 
of  law.  The  inetiuality  and  illegality  of  the  conditions  thus  enumerated 
are  obvious.  It  is  announced  by  eminent  authority  that,  while  regis- 
tration laws  are  constitutional,  their  requirements  must  be  reasonable 
and  uniform,  and  equal  facilities  must  be  afforded  to  all  the  citizens  of 
the  state  to  comply  with  their  re()uirements;  otherwise,  they  are  void. 
Cooley,  {'oust.  Lim.  p.  601".  This  declaration  is  especially  pertinent 
where  the  oi^anic  law  of  the  state  requires,  as  we  have  seen  to  be  the 
case  in  Georgia,  the  enactment  of  uniform  and  not  special  legislation, 
and  where  tlie  registration  clause  of  the  constitution  provides,  not  for 
the  registration  of  a  portion  of  those  otherwise  qualified  to  vote,  but  for 
the  registration  of  "all  electors." 

For  the  reasons  stated,  the  court  is  of  the  opinion  that,  as  constitut- 
ing an  abstacle  to  the  appointment  of  supernsors  to  supervise  a  general 
election,  the  registration  enactments  of  the  general  assembly  of  Georgia 
are  inoperative  and  void,  because  in  conflict  with  the  constitution  of 
the  state.  But,  if  this  were  not  true,  it  would  be  none  the  less  our  duty 
to  disregard  them.  They  are  plainly  in  conflict  with  section  2005  of 
the  Revised  Statutes,  which  provides: 

"When,  under  the  authority  of  the  constitution  or  laws  of  any  state,  any 
aol  is  required  to  be  done  as  a  prerequisite  or  qnaliUcHtion  for  voting,  and  by 
such  constitution  or  laws  persons  or  officers  are  cliarged  with  the  duty  of  fur- 
nishing to  citizens  an  opportunity  to  perforin  sucli  prerequisites,  or  to  become 
qualified  to  vote,  every  siich  person  and  otiicer  shall  give  to  all  citizens  of  the 
United  .States  the  same  and  equal  opportunity  to  perform  such  prerequisite 
and  to  become  qualified  to  vote." 

Now,  it  is  not  enough  that  all  the  citizens  of  the  same  county  shall 
have  an  equal  opportunity,  but  all  the  electors  of  the  state,  voting,  or 
desiring  to  vote,  at  tlie  same  general  election,  must  have  the  equal  op- 
portunity to  perform  the  prerequisites,  and  to  become  qualified  to  vote. 
And  it  is  a  necessary  implication  of  the  language  of  this  sUitute  of  the 
United  States  that  the  prerequisites  for  voting  at  the  same  general  elec- 
tion must  be  equal  to  each  elector.  Indeed,  it  is  true,  if  a  state  of  the 
American  Union  prescribes  for  a  portion  of  its  citizens,  otherwise  en- 
titled to  vote,  prerequisites  for  voting  from  which  other  citizens  are  re- 
lieved, to  that  extent  the  state  ceases  to  maintain  a  republican  form  of 
government,  and  enactments  with  such  effect  are  contrary  to  the  consti- 
tution of  the  common  country.  It  will  be  easy  to  understand  how,  with 
such  a  system,  or  want  of  system,  of  registration  laws,  as  hereinbefore 
described,  the  most  injurious  and  unfair  political  results  might  be  at- 
tained. If  a  congressional  district  be  "  gerrymandered  "  with  unequal  reg- 
istration laws,  according  to  the  political  complexion  of  certain  localities, 
the  fundamental  laws  of  Uie  United  .States,  guarantying  equal  political 
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rightSj  could  be  set  at  naught.  The  power  of  congress  over  national  elec- 
tions is  no  longer  in  question.  This  being  a  national  election  of  general 
character,  it  is  well  to  remember  that  it  is  clearly  within  the  scope  of  the 
national  laws.  The  supreme  court  of  the  United  States  has  held  that 
congress  can  by  law  protect  the  act  of  voting  for  members  of  congress, 
and  the  persons  voting  at  such  election  from  violence  or  intimidation, 
and  the  election  itself  from  fraud  and  corruption.  Ex  pniie  Yarln-ough, 
110  U.  S.  651,  4  Sup,  Ct.  Rep.  152;  Ex  parU  Siabdd,  100  U.  S.  371. 
In  the  latter  case,  the  court  declares  "  the  exercise  of  such  power  can 
properly  cause  no  collision  of  regulations  or  jurisdiction,  because  the  au- 
thority of  congress  over  the  subject  is  paramount,  and  any  regulations  it 
may  make  necessarily  supersede  inconsistent  regulations  of  the  state." 

It  follows,  therefore,  that  since  the  federal  law  requires  uniformity  in 
the  prerequisites  of  the  right  to  vote  as  affecting  the  citizen,  otherwise 
entitled  to  vote,  at  the  national  election,  and  further  reiiuires  that  each 
citizen  shall  have  an  equal  opportunity  to  do  the  act  made  a  prerequi- 
site to  the  right  of  voting,  varying  and  inconsistent  registration  enact- 
ments making  different  prerequisites,  and  denying  equal  opportunities 
to  perform  them,  are  contrary  to  the  federal  statute,  and  nugatory. 
The  power  of  the  state  of  Georgia  to  enact  a  general  and  uniform  regis- 
tration law  is  not  questioned.  The  power  is  undoubted,  and  its  exer- 
cise might  well  lead  to  the  most  stdutary  results,  to  the  fairness  and 
regularity  of  elections.  To  conform,  however,  both  to  the  state  consti- 
tution and  the  national  laws,  it  must  have  a  uniform  effect  upon  all  elect- 
ors, and  we  hold  that  such  a  registration  law  has  not  yet  been  enacted. 

For  the  reasons  above  enumerated,  the  court  feels  obliged  to  disregard 
the  objections  presented  by  the  representatives  of  the  Young  Men's 
League,  and  will  proceed  with  the  performance  of  the  duties  assigned,  in 
accordance  with  the  statutes  of  the  United  States. 


Lemon  v.  Pullman  Palace  Car  Co. 

(Circuit  Court,  S.  D.  MUsUiHppi.    May  6,  1837.) 

1,  Slebpino  C\b  Company— Xot  Common  Carrier. 

A  sleeping  car  compauy  is  not  a  common  carrier.  Its  cars  are  nnder  the  control 
of  the  railroad  company,  except  as  to  furnishing  lodging  to  those  who  maj  pay  for 
it,  and  the  agents  of  the  railroad  company  are  entitled  to  determine  who  shall  oc- 
cupy the  sleeping  cars,  as  part  of  the  train. 

2.  Same— Liability  for  Rrfi-sino  Bfkth— Aoents. 

a  passenger  agent  who  was  engaged  in  selling  tickets,  both  for  railroad  fare  and 
for  sleeping  car  berths,  refused  to  sell  a  slee])ing  car  berth  10  a  passenger,  on  the 
ground  that  the  latter  had  not  a  flrst-olass  ticket.  Held  that,  in  det^nnfQilig' ttiat 
the  tt;;kot  was  not  first  class,  the  agent  acted  as  the  agent  of  the  railroad  conpaay, 
and  the  car  company  was  not  responsible  therefor;  and  that,  having  so  deter- 
mined, he  was  justified  in  refusing  to  sell  a  berth  ticket.  '  ■  •  ■ 
&  Same — Pusitite  Uamaoks.  i  .,i 
Conceding,  however,  that  he  acted  as  the  agent  of  the  sleeping  car  QompanXv^e 
latter  would  not  be  liable  for  punitive  damages,  unless  the  passengcf' wit  twiwed 
insultingly  or  with  malice.                                                                               .     i'j:  "<: 
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At  Law.  Action  by  George  Lemon  against  the  Pullman  Palace  Car 
Company  to  recover  damages  for  refusal  to  aell  him  a  sleeping  car 
berth.     Verdict  for  defendant. 

E.  E.  BalfJtcin,  for  plaintiff. 

Perq/  Roberts,  for  defendant. 

Hill,  District  Judge,  {oraUy  charging  jury.)  This  is  an  action  for 
damages  alleged  to  liave  been  sustained  by  reason  of  the  refusal  of  the 
defendant  car  company  to  sell  tlie  plaintiff  a  berth  in  their  sleeping  car 
from  Chicago,  111.,  to  Jackson,  Miss.  The  plaintiff  also  alleges  that  the 
agent  of  the  defendant  was  very  rough  and  rude  to  him.  To  these 
charges  the  defendant  pleaded  not  guilty,  which  makes  it  incumbent 
upon  the  plaintiff  to  sustain  the  allegations  contained  in  his  declamtion. 
Wliether  they  have  done  that  or  not  is  for  you  to  determine  from  the 
evidence.  I  will  instruct  you  that  the  Pullman  Palace  Car  Company 
is  not  a  Common  carrier.  The  Illinois  Central  Railroad  is  a  common 
carrier,  and  receives,  as  a  part  of  its  train,  the  cars  belonging  to  the  Pull-; 
man  Palace  Car  Company,  the  same  forming  part  of  its  train,  and  being 
under  its  control,  except  so  far  as  providing  lodging  in  the  Pullman  car 
for  the  accommodation  of  those  who  may  pay  for  it.  Its  agents  also 
have  the  right  to  determine  who  shall  occupy  th§  Pullman  car  as  part 
of  its  train.  It  is  to  keep  and  provide  cars  sufficient  for  the  accom- 
modation of  its  passengers.  The  providing  of  lodging  for  the  passengers 
belongs  alone  to  the  Pullman  Car  Company  as  a  mere  lodger.  , 

The  charge  here  is  that  the  agent  of  the  Palace  Car  Company  was 
also  the  agent  of  the  Illinois  Central  Railroad  Company,  and  sold  sleeping 
car  tickets  as  well  as  tickets  for  transportation.  It  was  the  privilege  of 
the  railroad  company,  by  its  agents,  to  determine  who  should  occupy 
seats  on  its  trains,  and  that  included  the  Pullman  car,  and  to  determine 
whether  a  party  had  paid  the  proper  amount,  and  was  entitled  to  travel 
on  the  train  to  which  it  was  attached.  Thus  the  agent  was  then  in  a 
dual  capacity,  as  acting  for  the  railroad  and  for  the  car  company  at  the 
same  time.  It  was  not  the  privilege  of  the  agent  of  the  car  company 
to  sell  a  berth  to  any  party  unless  he  had  a  first-class  ticket  on  the  rail- 
road, or  a  ticket  which  entitled  him  to  travel  in  the  Pullman  car  or  in 
a  first-class  car.  The  agent  who  sold  the  tickets  had  to  determine 
whether  or  not  he  had  such  a  railroad  ticket  as  would  entitle  him  to 
ride  in  the  first-class  car.  In  deciding  that  question,  I  am  of  the  opin- 
ion that  he  acted  as  the  agent  of  the  railroad  company,  because  that 
question  ha(J  to  be  passed  upon. before  he  could  sell  him  a  sleeping 
berth.  It  is  difficult,  however,  to  divide  these  two  duties,  but  I  am  of 
opinion,  under  tlie  proof,  that  he  acted  as  the  agent  of  the  railroad 
company.  When  the  agent  decided  that  the  plaintiff  liere  did  not  liave 
such  a  ticket  as  entitled  him  to  ride  in  a  first-class  car,  then  he  was  jus- 
tified in  not  selling  him  a  sleeping  car  ticket.  He  was  then  the  agent 
for  the  Illinois  Central  Railroad  Company,  and  the  defendant  here  is 
not  responsible  for  his  acts.  Admitting,  however,  that  he  was  the 
agent  of  the  Pullman  Palace  Car  Company,  and  he  acted  in  good  faith 
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in  passing  upon  the  question  as  to  whether  the  party  was  entitled  td  it, 
the  plaintiff  would  only  be  entitled  to  actual,  and  not  to  punitive,  dam- 
ages, unless  he  was  rudely  treated  by  the  agent;  that  is,  if  he  was 
treated  insultingly,  or  with  malice,  or  something  of  the  kind ;  willful, 
wanton  conduct  on  his  part.  If  the  plaintiff  did  not  have  a  transfer- 
able ticket,  the  agent  had  a  right  to  so  determine.  A  nontransferable 
ticket  is  sold  at  a  reduced  rate,  and  the  party  to  whom  it  is  given  is 
alone  permitted  to  travel  on  it,  and,  if  he  then  sell  it,  it  would  deprive 
the  railroad  company  of  their  additional  profit. 

Now,  1  do  not  know  that  I  can  say  much  more  to  you.  You  have 
the  case  before  you,  and,  unless  you  are  satisfied  that  the  defendant 
was  the  agent  who  passed  upon  the  railroad  ticket  that  was  pret^cnted, 
— and  as  I  have  instructed  you  that  he  was  not  the  agent  in  passing 
upon  that, — then  the  plaintiff  would  not  be  entitled  to  recover,  unless 
it  was  for  the  conduct  of  the  conductor  of  the  train  in  refusing  plaintiff 
a  berth,  and  I  believe  there  is  no  complaint  upon  that  score.  You  can 
retire. 

Verdict  returned  and  judgment  rendered  for  the  defendant  company. 


Wir.cox  V.  Richmond  &  D.  R.  Co. 

{Circuit  Court  ct/  ApixMls,  Fourth  Circuit.    October  11, 1893.) 
No.  16. 

1.  Damages— Breach  of  Contract— Mentai,  SoFPEnnfo. 

In  an  action  against  a  railroad  company  for  breach  of  contract  for  special  train, 
damages  cannot  be  recovered  merely  for  disappointment  and  mental  suffering  re- 
sulting from  delay  in  departing  to  reach  the  bedside  of  a  sick  parent. 
a.  Tender— Costs— Interest. 

The  hirer  of  a  special  train,  who  declined  to  take  it  because  of  the  refusal  of  the 
railroad  company  to  guaranty  arrival  in  time  to  connect  with  another  train,  can- 
not reoover  interest  and  costs  on  the  sum  paid  for  such  train,  where  the  company 
tendered  such  sum  at  the  time  of  refusal,  before  suit  and  in  court. 

In  Error  to  the  Cir<!uit  Oourt  of  the  United  States  for  the  District  of 
South  Carolina.     Affirmed. 

Statemer.t  by  Huguks,  District  Judge: 

This  action  was  commenced  in  1890  by  the  service  of  a  complaint 
and  summDUS  on  the  defendant  in  th'e  court  of  common  pleas  for  Lau- 
rens county,  state  of  South  Carolina.  The  complaint  alleges  that  plain- 
tiff in  error  was  a  physician,  attending  the  sittings  of  the  State  Med- 
ical Association  at  Laurens  on  the  24th  of  April,  1890;  that  at  3:4.') 
p.  M.  of  that  day  he  was  informed  by  telegraph  of  the  dansjferous  illnc^.s 
of  his  father  at  Marion  Court  House,  S.  C;  that  at  that  hour  he  con- 
tracted with  the  defendant  railroad  corporation  to  convey  him  to  Colum- 
bia, S.  C,  by  10:20  of  the  night  of  said  day,  for  which  service  he  then 
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paid  defendant  the  sum  of  S195;  that  he  was  anxious  to  see  his  stricken 
ather  at  the  earliest  practicable  moment,  and  to  do  so  it  was  necessarj' 
to  reach  C!olumbia  at  the  moment  stated,  or  be  delayed  a  considerable 
time,  in  view  of  which  circumstances  he  entered  into  the  contract  stated; 
that  the  defendant  was  fully  informed  of  the  peculiar  circumstances 
influencing  him  to  make  the  contract;  that  the  defendant  failed  and  re- 
fused to  perform  its  agreement;  that  the  plaintiff,  as  a  consequence  of 
this  breach  of  contract,  suffered  "great  distress  of  mind,  anxiety,  morti- 
fication, and  suspense, "by  reason  of  which  he  sustained  damages  in  the 
sum  of  $5,000.  As  a  second  cause  of  action,  plaintiff  demanded  the 
recovery  of  $19.5  and  interest  from  the  24th  day  of  April,  1890,  and 
costs.  His  suit  was  for  these  iatter  sums,  and  fof  $5,000  damages  for 
the  first  cause  of  action  alleged.  The  defendant,  in  its  answer,  admits 
that  the  plaintiff  wished  to  get  a  special  train  from  Laurens  to  Colum- 
bia, and  paid  defendant  8195  for  such  train.  Defendant  agreed  to  run 
the  train  for  such  sum,  but  notified  the  plaintiff  that  it  could  not  guar- 
anty that  the  train  would  reach  Columbia  in  time  to  make  connection 
with  the  Coast  Line,  thouf^h  it  had  every  reason  to  believe  that  it  could 
make  such  connection,  but  the  plaintiff  refused  to  take  the  train  unless 
the  guaranty  was  made.  Tliis  the  defendant  declined  to  do,  and  ten- 
dered the  plaintifi"  the  money  back  at  once,  which  the  plaintiff  refused. 
The  defendant  furthermore  alleges  that  it  made  every  effort  in  its  power 
to  aceonnnodate  plaintiff,  and,  while  it  informed  him  that  it  believed 
the  train  would  reach  Columbia  in  time  for  the  connection,  it  did  not 
and  could  not  reasonably  be  expected  to  guaranty  the  same.  The  de- 
fendant also  alleges  that  it  has  heretofore  offered  the  plaintiff  the  $195, 
now  offers  the  same  to  him,  and  brings  the  said  $195  into  court,  and 
again  tenders  it  to  the  plaintifi'.  The  cause  was  removed  to  the  United 
States  circuit  court  for  the  district  of  South  Carolina.  It  came  on  for 
trial  before  a  jury  at  Columbia,  2d  December,  1890.  The  defendant, 
through  its  counsel,  under  the  statute  of  South  Carolina,  interposed  an 
oral  demurrer  to  the  first  cause  of  action,  to  wit,  tliat  the  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  in  tfiat  damages 
could  not  be  recovered  on  a  breach  of  contract  for  mental  suffering,  un- 
accompanied with  physical  suffering  or  pecuniary  loss.  The  court  sus- 
tained the  demurrer,  ,and  directed  the  jury  to  find"  a  verdict  on  the  sec- 
ond cau.»e  of  action  for  plaintiff  for  $195,  without  interest  or  costs. 
Whereupon  the  plaintiff  excepted,  and  now  appeals,  alleging  for  error: 
(1)  That  the  court  erred  in  not  overruling  the  demurrer;  (2)  in  in- 
structing the  jury  not  to  find  interest  and  costs  for  the  plaintiff. 

B.  W.  Ball  and  C.  A.  Woods,  for  plaintiff  in  error. 

J.  S.  Cothrnn,  for  defendant  in  error. 

Before  Fn.LER,  Circuit  Justice,  Goff,  Circuit  Judge,  and  Hughes, 
District  Judge. 

Hughes,  District  Judge,  (after  ttating  the  fads  as  ubove.)  Thecomplaint, 
in  setting  out  the  first  cause  of  action,  omits  several  material  facts  in  the 
case.     It  alleges  only  the  contract  to  be  conveyed  by  a  certain  time,  to 
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a  certain  place,  for  a  certain  sura  of  money  paid;  the  raotiveof  plaintiff  for 
wisliing  to  be  conveyed ;  and  the  refusal  of  defendant  to  convey  as  desired. 
The  defendant's  refusal  to  guarant}'  arrival  by  the  required  time;  the 
plaintifiTs  refusal  to  be  conveyed  except  with  such  guaranty;  the  de- 
fendant's proffer  of  the  money  in  return,  after  the  plaintiff's  refusal 
to  be  conveyed, — these  latter  facts  cannot  be  considered  in  passing  upon 
this  demurrer,  material  as  they  are  as  elements  in  the  transaction.  The 
case  presented  by  the  demurrer,  which  admits  only  a  partj  of  the  ma- 
terial facts,  is  not  the  one  shown  by  the  record,  and  is  therefore  little 
other  than  a  moot  case  brought  here  for  decision.  The  moot  question 
is  whether  an  action  can  be  maintained  which  claims  damages  merely 
for  an  alleged  "distress  of  mind,  anxiety,  mortification,  and  suspense," 
resulting  from  the  nonperformance  of  a  contract,  no  personal  injury 
and  no  pecuniary  loss  having  been  sustained  or  being  pretended;  the 
anxiety  and  suspense  of  mind  being  the  result  solely  of  a  delay  in  start- 
ing on  a  visit  to  a  dangerously  ill  relative.  As  was  said  by  the  court  in 
Griffin  v.  Colrer,  16  N.  Y.  489,  the  damages  recoverable  in  actions  of  this 
character  "must  be  such  as  may  fairly  be  supposed  to  have  entered  into 
the  contemplation  of  the  parties  when  they  made  the  contract;  that  is, 
they  must  be  such  as  might  naturally  be  expected  to  follow  its  violation, 
and  they  must  be  certain  both  in  their  nature  and  in  respect  to  the 
cause  from  which  they  proceed."  To  the  same  effect  was  the  decision 
in  MaiterUmv.  Mayor,  etc.,  7  Hill,  61;  and  in  Telegraph  Go.  v.  Hall,  124 
U.  S.  444,  8  Sup.  Ct.  Rep.  577. 

The  complaint  under  consideration  does  not  allege  any  pecuniary  in- 
jury, such  as  the  loss  of  an  expected  legacy,  or  of  some  advantage  or 
thing  of  material  value,  as  having  resulted  from  plaintifiTs  failure  to  start 
on  his  visit  to  the  sick  person  as  promptly  as  he  desired.  He  claims 
the  damages  incident  to  tl>e  mental  distress  and  discomfort  merely  from 
delay  in  his  departure,  not  for  the  anxiety  naturally  felt  for  the  condi- 
tion of  the  sick  relative.  He  was  the  subject  of  two  mental  pains, — one 
for  the  condition  of  the  sick  person;  tlie  other  from  delay  at  the  railroad 
station, — the  latter  only  being  the  subject  of  this  action.  It  cannot  be 
pretended  that  damages  from  the  latter  cause  of  "anxiety"  and  "sus- 
pense"— uncertain,  indefinite,  undefinable,  unasceilaiiiable,  dependent 
80  largely  on  the  peculiar  temperament  of  the  perspn  suffering  the  delay 
— was  in  the  contemplation  of  the  defendant  when  it  entered  into  the  al- 
leged contract.  It  cannot  be  pretended  that  the  defendant  had  in  con- 
templation, in  making  the  contract,  the  distinction  between  the  plain- 
tiff s  natural  apxiety  lor  the  sick  father  and  his  nervous  impatience  and 
worry  of  mind  from  detention  at  the  place  of  departure.  Eagerne.*s  to 
start  on  a  journey,  impatience  of  delay,  and  trouble  of  mind  wrought  by 
detention  at  a  railroad  station,  have  never  before  now  been  made 
the  sole  ground  of  an  action  for  ilamages,  and  are  the  sole  ground  of 
plaintiffs  claim  for  $5,000  damages  in  this  suit. 

The  authorities  are  substantially  agreed  on  the  proposition  that  pain 
of  mind,  as  distinct  from  bodily  suffering,  can  be  considered  in  actions 
for  damages  from  injuries  to  the  person,  and  for  pecuniary  loss  and  ex- 
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pense  or  like  causes,  incident  to  such  injuries.  But  we  know  of  no  de- 
cided case  which  holds  that  mental  pain  alone,  unattended  by  injury  to 
the  person,  caused  by  simple  negligence,  can  sustain  an  action.  It  was 
said  in  Lyruii  v.  Knight,  9  H.  L.  698,  that  "mental  pain  and  anxiety 
the  law  cannot  value  and  does  not  pretend  to  redress  when  the  unlawful 
act  complained  of  caused  that  alone."  We  think  there  was  no  error  in 
the  court  below  in  sustaining  the  demurrer  in  this  case,  and  in  holding 
that,  "  in  an  action  for  the  breach  of  a  contract,  damaf;es  cannot  be  re- 
covered for  disapjKtintment  and  mental  suffering  only,  there  being  no  al- 
legation of  any  other  damage." 

The  complaint  claims,  as  a  second  cause  of  action,  the  sum  of  $195, 
with  interest  from  the  24th  of  April,  1890,  till  paid,  and  costs;  the 
principal  sum  being  the  amount  paid  by  plaintiff  for  the  hire  of  a  special 
train  from  Laurens  Court  House  to  Columbia,  for  the  purpose  of  mak- 
ing close  connection  with  the  train  from  Columbia  to  Marion  Court 
House.  The  record  shows  that  defendant  was  ready  to  perform  the 
service  which  it  had  engaged  to  perform,  but  that  plaintiff  refused  to  take 
the  special  train  that  had  been  hired;  the  ground  of  declining  to  take  it 
being  the  refusal  of  defendant  to  guaranty  his  arrival  at  Columbia  by 
the  required  time.  The  defendant  had  the  right  to  refuse  lo  run  a  spe- 
cial train  at  an  irregular  hour,  at  a  speed  to  insure  its  arrival  at  a  speci- 
fied time.  Its  right  to  withhold  a  guaranty  to  that  effect  being  such  as 
legally  and  necessarily  belongs  to  every  railroad  management,  it  followed 
that,  when  the  plaintiff  refused  to  take  the  special  train  proffered  by 
the  defendant,  without  such  guaranty,  the  latter  was  exonerated  from  the 
performance  of  its  obligation,  and  the  plaintiff  was  without  right  in  the 
premises,  except  to  a  return  of  the  money  which  he  had  paid  for  the 
train. 

The  answer  admits  that  the  defendant  declined  to  guaranty  a  connec- 
tion in  time;  alleges  the  plaintiff's  refusal  to  take  the  train;  sets  up  a 
tender  of  the  money  in  return,  made  at  the  time  and  before  suit;  and 
renews  the  tender  in  court,  and  proffers  judgment  for  the  principal  sum;, 
all  in  accordance  with  the  practice  in  the  state  courts  of  South  Carolina. 
The  tender  having  been  admitted,  there  was  no  error  in  the  instruction 
of  the  court  below  to  the  jury  to  find  for  the  plaintiff  the  sum  of  $195, 
without  interest  or  costs. 

The  judgment  of  the  court  below,  therefore,  is  affirmed. 


Digitized  by 


Google 


268  FEDERAL  BEPORTER,  vol.  52. 

Hackett  et  al.  o.  Mabjiet  Co. 

ICireuit  Court  of  Appeals,  Fourth  CircxiU.    October  11, 1899.) 

No.  11. 

1.  Ejbctment— Tjtlb  to  Sdppobt— AnvFRSE  Possrssion  and  Patmbst  op  Tasks. 

In  ejectment.  In  West  Virginia,  It  Is  Immaterial  whether  the  paper  title  of  the 
plaintiff  is  good  or  not.  when  he  haa  proved  adverse  possession  and  payment  of 
taxes  for  10  years,  for  this  gives  a  perfect  title  under  the  state  statute  of  limi- 
tation. 

2.  Landlord  and  Tenant — Estoppel — Denial  of  Landlord's  Title. 

Where  a  person  admits  that  he  stands  in  the  relation  of  a  tenant  to  another, 
he  Is  estopped  to  deny  the  validity  of  his  landlord's  title. 

3.  8amf— Lease — Notice  to  Qimt. 

Where  a  lease  provides  that  the  tenant  shall  deliver  possession  on  voluntarily 
ceasing  to  work  for  the  lessor  or  on  receipt  of  notice  to  quit,  the  lessor  can 
maintain  an  action  of  ejectment  when  the  lessee  voluntarily  ceases  to  work 
for  him,   whether  valid  notice  to  quit  is  given  or  not. 

4.  Same — MrsNOMEii— EjRrTMEXT. 

The  Marraet  Company  was  Incorporated  under  the  laws  of  Ohio,  and  permit- 
ted to  do  business  In  West  Virginia  under  that  name,  according  to  the  laws  of 
the  state.  It  customarily  used  in  West  Virginia  the  name  of  the  Marmet  Min- 
ing Company,  and  executed  a  lease  under  this  misnomer.  Its  identity,  however, 
appeared  both  by  proof  and  admissions.  //cW,  that  the  Marmet  Company 
could  maintain  an  action  of  ejectment  under  the  lease. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
West  Virginia. 

At  Law.  Action  of  ejectment  by  the  Marmet  Comiwrny  against  P. 
J.  Hackett  and  others.  Judgment  for  plaintiff.  Defendants  bring  er- 
ror.    AflSrmed. 

Statement  by  Hughes,  District  Judge: 

This  was  an  action  in  ejectment,  instituted  and  conducted  under  the 
practice  in  such  cases  observed  in  West  Virginia.  The  action  was  brought 
for  the  recovery  of  lots  of  ground  and  houses  upon  them,  contained  in 
a  tract  of  land  in  Putnam  county,  in  that  state,  embracing  4,600  acres, 
described  in  the  declaration.  At  the  trial  of  the  cause,  the  defendants 
below  elected  to  sever,  and  pleaded  not  guilty,  severally.  It  was  after- 
wards agreed  upon  the  record  that  tlie  case  against  P.  J.  Hackett  should 
be  tried  singly,  and  that  the  final  judgment  in  that  action  should  be  en- 
tered in  each  of  the  other  cases, — about  120  in  all.  The  defendants  be- 
low had  been  miners  in  the  employment  of  the  plaintiff  company,  as 
such  occupying  houses  on  its  property,  under  leases  the  same  as  that 
under  which  Hackett  held.  That  lease  contained  the  following  stipula- 
tions: 

"This  lease  shall  terminate  and  close  whenever  the  said  lessee,  from  any 
cause,  ceases  to  work  for  said  company.  Tlie  said  company  may  terminate 
this  iease  at  any  time  by  giving  tlie  said  lessee  ten  days'  notice  in  writing 
that  the  same  shall  end  and  terminate  upon  some  day  named  in  such  notice, 
and  upon  the  day  so  nam  :d  in  said  notice  this  lease  shall  terminate  and  end, 
and  the  said  le.ssor  may  re-enter  an<l  lake  possession  of  said  leased  premises 
without  further  notice  or  proceeding.  The  said  lessee  hereby  agrees  and 
promises  to  pay  to  the  said  Marmet  Mining  Company  the  rent,  as  aforesaid, 
monthly,  and  also  agrees  that  such  rent  may  be  withheld  by  said  company 
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out  of  any  wages  accruing  to  him  from  said  omnpany ;  and  be  alap  agraea  to  . 
delirer  possession  to  said  company  of  said  tenement  building  and  appurte- 
nances  upon  the  termination  of  Ibis  lease,  whettier  the  same  is  terminated  by 
notice  or  by  his  ceasing  to  work  for  said  company,  as  hereinbefore  provided, ' 
or  in  any  other  manner  whatever;  and  under  no  circumstances  and  in  no 
event  shall  this  lease  be  construed  to  be  a  renting  from  year  to  year.    It  be- 
ing tlie  purpose  of  this  lease  to  aecare  the  said  company  the  use  of  said  tone? 
ment  btiUding  and  appurtenances  for  the  persons  in  its  employ,  Uie  said  P.  J. 
Hackett  enters  into  this  lease  witli  a  full  understanding  of  this  purpose,  and  . 
admits  its  justice  and  propriety,  and  also  recognizes  and  admits  the  right  and 
power  of  the  said  company  to  terminate  this  l^ase  in  the  manner  hereinbe- 
fore provided,  at  any  time  and  for  any  purpose  it  may  choose,  and  hereby 
agrees  to  all  provisions  of  the  foregoing  lease." 

The  lease  was  dated  June  22,  1886.  It  was  made  in  the  nanae  of  the 
Marmef  Mining  Company.  Prior  to  the  month  of  June,  1885,  the  Mar- 
met  Company,  the  plaintiff  in  this  cause,  leased  of  its  subsequent  ven- 
dors the  premises  mentioned  and  described  in  the  declaration  in  this 
cause,  and  as  such  lessee,  and  under  the  name  of  the  Marmet  Mining 
Company,  operated  said  property  as  a  coal  property,  and  continued 
said  operations  in  said  name  until  the  deeds  aforesaid  were  executed 
to  it,  and  thereafter  continued  said  business  in  said  name,  as  owner  of 
said  property,  and  still  does  so. 

The  Marmet  Company  derived  title  through  Henry  J.  Raymond  and 
'  Elisha  Riggs,  and  through  the  Averill  Coal  &  Oil  Company.  Henry  J. 
Raymond  ttnd  Elisha  Riggs,  at  the  date  of  their  deed  to  the  Averill  Coal 
6c  Oil  Company  of  October  20,  1866,  had  good  title  to  the  premises 
therein  described.  Said  premises  are  of  value  greater  than  $2,000.  The  ■ 
plaintiff,  and  those  under  whom  it  claims  under  the  deeds  aforesaid,  are 
and  have  been,  by  its  agents  and  tenants,  in  the  actual  possession  of  said 
premises  ever  since  the  date  of  said  deed  of  October  22,  1866,  and  have 
paid  all  the  taxes  charged  or  chargeable  thereon  since  that  date,  to  wit, 
the  taxes  for  the  year  1866  and  each  year  since.  They  have  had  pos^ 
session  and  paid  taxes  for  more  than  10  years  preceding  the  institution 
of  this  suit.  Since  the  date  of  the  deed  of  December  22,  1866,  the 
plaintiff,  under  the  name  of  the  Marmet  Mining  Company,  has  been 
largely  engaged  in  mining  and  shipping  coal  from  said  premises,  and 
has  had  on  said  premises,  for  the  use  of  its  miners  and  employes,  many 
houses,  one  of  which  houses,  to  wit,  house  52,  is  now,  and  was  at  the 
oommencement  of  this  suit,  occupied  by  the  defendant  P.  J.  Hackett. . 
The  plaintiff,  under  the  name  of  the  Marmet  Mining  Company,  using 
said  name  to  distinguish  its  transactions  and  business  in  West  Virginia 
from  its  transactions  and  business  elsewhere,  leased  to  its  miners  these 
houses,  and,  among  them,  leased  to  the  defendant  P.  J,  Hackett,  as  one 
of  its  miners,  the  house  52  and  premises  set  out  in  the  written  lease 
aforesaid,  dated  June  22,  1886.  Hackett  signed  said  lease  at  its  date, 
and  delivered  the  same  to  the  plaintiff,  and  has  ever  since  occupied  said 
house,  and  paid  to  the  plaintiff,  under  the  name  of  the  Marmet  Mining 
Company,  under  said  lease^  the  rents  therein,  provided  for  up  to  the  Ist 
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day  of  January,  1891.  About  the  let  day  of  January;  1891,  the  min- 
ers, including  the  defendant  Hackett,  struck,  and  ceased  to  work  for  the 
j)laintifif,  doing  business  as  aforesaid,  because  of  the  plaintiflP,?  refusal  to 
increase  its  prices  of  and  for  mining  coal  from  2  cents  per  bushel  to  21 
cents  per  bushel,  whereupon  the  plaintiff,  by  the  name  of  tlie  Marmet 
Mining  Company,  gave  to  the  defendant  Hackett  more  than  10  days' 
notice  to  terminate  the  lea^e  and  tenancy,  and  to  quit  the  premises,  which 
notice  was  in  writing,  but  the  said  defendant  refused  to  vacate  said 
house  and  premises,  and  still  occupies  the  same.  Said  notice  was  given 
in  January,  1S91,  and  no  rent  has  been  paid  by  said  defendant  for  said 
premises  since  January,  1891.  The  plaintiff  has  complied  with  all  the 
requirements  of  the  laws  of  West  Virginia  authorizing  foreign  corpora- 
tions to  hold  property  and  do  business  and  prosecute  suits  in  that  state. 
On  the  part  of  the  defendant  below  it  was  proved  affirmatively  that  he 
had  entered  into  the  possession  of  the  house  and  premises  in  qnestioh  in 
this  suit  in  June,  1885,  as  the  tenant  of  the  plaintiff,  the  Marmet  Com- 
pany, and  that  he  held  and  occupied  the  same  as  such  tenant,  and  paid 
the  rent  thereof  to  the  said  company  as  such  tenant  prior  to  the  date  of  said 
lease  given  in  evidence  in  this  case  by  the  plaintiff,  during  all  of  which 
time  he  was  mining  coal  for  the  plaintiff;  that  after  the  date  of  the  lease 
he  continued  to  mine  coal  for  the  Marmet  Company,  and  paid  his  rent 
for  the  house  and  premises  to  that  company  up  to  the  tinie  he  quit  work 
for  said  company;  that  the  plaintiff's  agent  informed  him  at  the  time 
he  executed  the  lease  that  he  should  not  work  for  the  plaintiff  unless  he 
executed  the  same,  and  thereupon  he  did  execute  said  lease,  and  there-' 
after  paid  the  rent  thereof  to  the  plaintiff,  as  aforesaid,  up  to  January  1, 
1891;  that  he  did  not.  in  terms,  refuse  to  work  for  the  plaintiff,  but  did 
voluntarily  cease  to  so  work  about  January  1,  1891,  because  the  plain- 
tiff refused  to  increase  its  miners'  wages  for  mining  coal  from  2  cents  per 
bushel  to  2i  cents  per  bushel,  and  that  he  never  received  any  no- 
tice to  quit  and  surrender  the  premises  in  question  from  any  one,  except 
the  notice  in  writing  given  in  evidence  in  this  cause  by  the  plaintiff; 
that  the  plaintiff  paid  him  for  all  the  coal  mined  by  him  up  to  January 
1,  1891,  and  that  he  had  not  worked  for  the  plaintiff  in  any  way  since 
that  date.  And,  the  pliuntiff  not  objecting  to  the  evidence  and  proof  so 
offered,  the  same  was  given  to  the  jury  in  the  words  and  figures  stated 
in  said  offer.  The  defendant  further  proved  that  in  a  suit  in  the  cir- 
cuit court  of  Putnam  county,  W.  Va.,  brought  by  R.  N.  Lilly  against 
the  Marmet  Mining  Company,  the  plaintiff  here,  the  Marmet  Mining 
Company,  filed  a  plea  in  bar  of  said  suit,  duly  verified,  that  there  was 
no  such  corporation  as  the  Marmet  Mining  Company,  and  that  said  suit 
was  thereupon  dismissed  without  trial.  In  the  descent  of  the  property 
embracing  the  leased  premises  one  Elisha  Riggs  was  a  holder  of  some  of 
the  bonds  secured  by  mortgage  upon  it  at  one  stage  of  the  descent. 
Riggs  died.  The  mortgage  was  fbreclosed.  Riggs'  executors  were 
among  those  who  purchased  at  the  sale  in  foreclosure.  Deed  was  made 
to  them,  as  executors,  among  other  grantees;  and  these  execotdrs,  aa 
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such,  united  with  other  grantors,  afterwards,  in  coftveying  the  property 
to  the  Marmet  Company.  It  ie  objected  on  behalf  of  Hackett  that  no 
power  by  will  to  seU  real  estate  is  shown  by  the  Marmet  Company  to 
have  been  given  the  executors  of  Riggs,  and  therefore  that  no  title  passed 
to  that  company  as  to  the  undivided  portion  of  the  property  which  rep- 
resented the  bonds  belonging  to  the  estate  of  Riggs. 

Other  objections  to  the  right  of  the  plaintiif  company  to  recover  in 
this  suit,  based  on  other  facts  in  the  case,  are  stated  as  tbllows  in  behalf 
of  the  plaintiff  in  error : 

"The  court  erred  in  overruling  the  objection  of  the  plaintiflf  In  error  to  the 
reading  in  evidence  to  the  jury  of  the  lease  dated  .fnne  22.  1886,  executed  by 
the  Marmet  Mining  Company,  by  W.  W.  Adams,  cashier,  to  the  plaintiff  in 
error,  by  the  defendant  in  error,  and  in  permitting  said  lease  to  be  so  read  in 
evidence  to  the  jury,  notwithstanding  said  objections.  This  lease  was  not 
the  lease  of  the  defendant  in  error,  the  Marmet  Company,  the  plaintiff  below, 
but  it  was  the  lease  of  an  entirely  different  company.  The  plnintiff  in  error 
was  not.  therefore,  the  tenant  of  the  defendant  in  error.' but  of  the  Marmet 
Mining  Company.  And  the  oral  evidence  improperly  permitted  by  the  court 
to  be  given  in  connection  with  said  lease  against  the  Objections  of  the  plain- 
tiff in  error  did  not  malse  the  said  lease  proper  evidence  in  this  cause.  The 
defendant  in  error,  the  plaintiff  below,  is  an  Ohio  corporation,  which,  but  for 
the  statutes  of  the  state  of  West  Virginia  granting  the  privilege  to  nonresi- 
dent corporations,  could  not  do  business  in  that  state.  The  corporate  name 
of  the  defendant  in  error,  as  shown  by  its  articles  of  incorporation,  was  and 
is  the  The  Marmet  Company.  The  several  papers  and  certificates  tiled  by  It 
for  the  purpose  of  acquiring  the  right  under  the  provisions  of  said  statute  to 
transact  its  corporate  biisiness  in  West  Virginia  all  show  its  corporate  name 
to  be  the  Marmet  Company.  And  conceding,  for  the  purpose  of  argument 
only,  that  the  misnomer  of  a  resident  corporation  in  pleading  might  not  be 
fatal  to  the  pleader,  it  does  not  folluw  that  a  foreign  corporation  can  obtain 
authority  to  transact  its  corporate  business  in  the  state  of  West  Virginia  in 
its  proper  corporate  name,  and  then,  instead  of  doing  so,  as  matter  of  con- 
venience, assume  another  and  different  name,  and  transact  its  corporate  bus- 
iness in  that  name,  wliich  the  defendant  in  error  in  this  case,  by  its  own 
showing,  did. 

"The  court  erred  also  in  overruling  the  objections  of  the  plaintiff  in  error 
to  the  reading  in  evidence  to  the  jury  by  the  defendant  in  error  of  the  notice 
to  the  plaintiff  in  error  to  quit  and  surrender  the  possession  of  the  premises 
occupied  by  him,  signed,  'Marmet  Mining  Company.  By  Geo.  W.  GnrsI', 
Superintendent,' and  of  the  return  of  the  service  thereof,  and  in  permitting 
said  notice  and  the  return  of  the  service  thereof  to  be  read  in  evidence  to  the 
jury,  notwithstanding  the  objections.  If  the  theory  of  the  defendant  in  error 
in  this  case  is  correct,  the  notice  to  quit  should  have  been  in  the  name  of  the 
Marmet  Company,  and  not  in  the  name  of  the  Marmet  Mining  Company. 
And  the  service  of  this  notice  did  not  entitle  the  defendant  in  error  to  a  ver- 
dict for  the  recovery  of  the  possession  of  the  leased  premises.  And  the  re- 
turn of  the  service  of  the  notice  was  not  sufficient  in  law,  (1)  liecause  it  did 
not  show  that  the  notice  was  served  on  the  plaintiff  in  error  in  the  cunnty  of 
Putnam;  (2)  it  did  not  show  that  Uoff,  whose  name  is  signed  to  said  return, 
was  either  sheriff,  deputy  sheriff,  or  constable  of  Putnam  county;  (3)  and 
said  return  is  not  verified  by  affidavit." 

C.  C.  Watts,  for  plaintiff  in  error. 
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MnlrdiTi  Jackson,  for  defendant  in  error. 

Belore  Bond,  Cirouit  Jadge,  and  Hughes  and  Simonton,  District 
Judges. 

HroHBs,  Distriet  Judge,  {after  stating  the  facts.)  It  thos  appears  that 
the  plaintiff  in  error  excepts  to  the  judgment  of  the  court  below  on  three 
grounds,  viz. :  First,  a  failure  of  the  defendant  in  error  to  prove  power 
to  convey  real  estate  in  the  executors  who  united  with  other  grantors  in 
cojiveyihg  the  land  embracing  house  and  lot  52  to  the  Mannet  Company; 
second,  irr^ularities  in  the  notice  to  quit  given  to  the  defendant  below; 
and,  thirdy  and  chiefly,  the  variance  in  name  between  the  Marmet  Com- 
pany, the  nominal  pLkintiflF  below,  and  the  Marmet  Mining  Company, 
of  whom  the  defendant  below  was  an  employe  and  tenant,  and  the  ten- 
ant in  possession  of  house  and  lot  No.  52.  Doubtless  the  first  two  ob- 
jections are  based  really  and  chiefly  upon  the  variance  between  the 
name  of  the  plaintifi"  company  shown  by  the  record  and  that  of  the  com- 
pany which  made  the  lease,  and  of  whom  Hackett  held  as  lessee  after 
June,  1886.  The  two  objections  would  not  probably  have  been  made 
if  this  misnomer  had  not  been  used.  But  they  will  be  dealt  with  as  if 
no  such  variance  appeared. 

1.  The  first  exception  cannot  be  sustained.  It  is  immaterial  to  this 
case  whether  the  executors  of  Elisha  Riggs  had  or  had  not  power  to  unite 
in  a  conveyance  of  real  estate;  for,  independently  of  the  paper  title,  the 
Marmet  Company  proved  a  title  by  possession,  and  the  payment  of 
taxes  for  more  than  10  years  next  preceding  the  instittition  of  this  suit, 
a  tenure  which  constitutes  a  perfect  title  under  the  laws  of  limitation  in 
force  in  West  Virginia.  "Uninterrupted,  honest,  and  adverse  possession 
for  the  period  prescribed  by  the  statute  not  only  gives  a  right  of  posses- 
sion (in  Virginia  and  West  Virginia)  which  cannot  be  divested  by  en- 
try, but  also  gives  a  right  of  entry  and  of  action,  if  the  party  is  plain- 
tiff, which  will  enable  him  to  recover,  even  against  the  strongest  proof 
of  a  title,  which,  independently  of  such  continued  adversary  possession, 
would  be  a  better  title."  2  Minor,  Inst. ;  Middleton  v.  Johns,  4  Grat.  129. 
This  exception  cannot  be  entertained,  moreover,  for  another  reason. 
•The  defendant  below  is  in  this  case  estopped  from  bringing  in  question 
the  title  of  the  plaintiff  company  to  the  premises  which  he  holds  from 
it.  The  relation  of  landlord  and  tenant  between  the  plaintiff  and  the  de- 
fendant below  having  been  not  only  established  by  the  plaintiff,  but  un- 
qualifiedly admitted  and  affirmatively  proved  by  the  defendant  below, 
objection  from  this  tenant  to  this  landlord's  title  cannot  be  eutertaine<l  by 
the  court.  In  such  a  case  "the  title  of  the  lessee  is,  in  fact,  the  tide 
of  the  les-sor.  He  comes  in  by  virtue  of  it,  holds  by  virtue  of  it,  and 
rests  upon  it  to  maintain  and  justify  his  possession.  It  is  a  part  of  the 
very  essence  of  the  onitract  under  which  he  daims  that  the  paramount 
ownership  of  the  lessor  shall  be  acknowledged  during  the  continuance 
of  the  lease,  and  that  possession  shall  be  surrendered  at  its  expiration. 
He  caunot  be  allowed  to  contradict  the  title  of  bis  lessor  without  dis- 
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paraging  his  own,  and  he  cannot  set  up  the  title  of  another  without  vio- 
lating that  contract  by  which  he  obtained  and  holds  possession,  and 
breaking  that  faith  which  he  has  pledged,  and  the  obligation  of  which 
is  still  continuing  and  in  full  operation."  Blight  v.  Rochester,  7  Wheat. 
547. 

2.  The  exception  of  the  plaintiff  in  error  to  the  service  and  the  return 
of  the  notice  to  quit  given  him  by  the  mining  company  cannot  avail  to 
invalidate  the  judgment  below,  for,  without  regard  to  any  notice  in  writr 
ing  at  all,  the  plaintiff  below  had  full  right  to  maintain  its  action. 
He  admits  in  his  defense  that  he  voluntarily  ceased  to  work  for  the  com- 
pany, and  the  lease  provides  in  express  terms  that  the  lessee  shall  de- 
liver possession,  "whether  the  same  is  terminated  by  notice  or  by  his 
ceasing  to  work  for  said  company,  as  hereinbefore  provided."  In  the 
face  of  an  admission  that  he  had  voluntarily  ceased  to  work  for  the  com- 
pany, thereby  violating  the  express  stipulation  of  the  lease,  it  is  imma- 
terial whether  any  notice  to  quit  was  given  at  all,  and  whether  its  service 
and  return  were  regular  or  not.  This  objection  to  the  judgment  of  the 
court  below  must  therefore  be  overruled. 

3.  We  come  now  to  the  point  which  is  the  chief  reliance  of  the  plain- 
tiff in  error,to  wit,  that  whereas  the  evidence  produced  at  the  trial  went 
to  establish  title  in  the  Marmet  Company,  the  [ilaintiff  of  record  in  the 
court  below,  yet  the  lease  on  which  the  action  is  founded  was  made  by 
the  Marmet  Mining  Companj',  the  defendant  below  being  tenant  of  and 
holding  from  the  Marmet  Mining  Company,  "an  entirely  different  com- 
pany;" and  therefore,  that  proofs  of  the  title  of  the  Marmet  Company 
were  improperly  admitted  in  evidence  at  the  trial  of  a  suit  for  possession 
founded  on  a  contract  between  the  Marmet  Mining  Company  and  its 
lessee,  the  defendant  below.  The  question  presented  by  this  exception 
is,  therefore,  whether  a  corporation  is  limited  in  its  transactions  strictly 
to  the  use  of  the  name  under  which  it  was  incorporated,  and  whether 
the  use  of  such  a  variation  in  name  as  that  of  the  5larniet  Mining  Cotn- 
pany  instead  of  the  Marmet  Comjiany  ipso  facto  vitiates  its  contract  as 
to  the  company  of  the  corporate  name,  and  makes  it  in  law  necessarily 
a  different  and  distinct  corporation  from  the  chartered  one.  A  long  line 
of  authorities  negatives  such  a  contention,  and  establishes  the  proposi- 
tion concurred  in  by  courts  and  text  writers,  that  a  misnomer  of  the  cor- 
poration does  not  invalidate  a  deed  if  it  can  be  collected  from  the  face 
of  the  deed,  aided  by  extrinsic  evidence,  what  corporation  is  intended; 
the  real  test  being  not  identity  of  name,  but  identity  of  the  corporation 
itself,  or  capability  of  identification.  Mr.  Dillon,  in.  his  work  on  Mu- 
nicipal Corporations,  expresses  the  law  of  the  subject  as  accepted  by  the 
courts: 

"A  misnomer  or  variation  from  the  precise  name  of  the  corporation  in  a 
grant  or  obligation  by  or  to  it  is  not  material  if  the  identity  of  the  corporation 
is  unmistakable  either  from  the  face  of  the  instrument  or  from  the  averment 
and  proof." 

Identity  of  name,  therefore,  being  unnecessary,  the  only  question  in 
the  case  under  consideration  is  as  to  the  identity  of  the  Marmet  Mining 
v.52K.no.3— 18 
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Company  with  the  Marmet  Company.  This  idehtity  is  established  by 
the  plaintiff  in  error  himself.  He  proved  affirmatively  at  the  trial  "that 
he  had  entered  into  the  possession  of  the  house  and  premises  in  question 
in  this  suit  in  June,  1885,  as  the  tenant  of  the  plaintiff,  the  Marmet 
Company,  and  that  he  held  and  occupied  the  same  as  such  tenant,  and 
paid  the  rent  thereof  to  the  said  company  as  such  tenant,  prior  to  the 
date  of  the  lease  [Jude  22,  1886]  given  in  evidence  in  this  case  by  the 
plaintiff;  *  *  *  that  after  the  date  of  said  lease  [which  was  from 
the  Marmet  Mining  Company]  he  continued  to  mine  coal  for  the  said 
Marmet  Company,  and  paid  his  rent  for  said  house  and  premises  to  said 
company,  [  his  lessor  being  now  the  Marmet  Mining  Company,]  up  to  the 
time  he  quit  work  for  said  company,  *  *  *  January  1,  1891; 
*  *  *  and  that  he  never  received  any  notice  to  quit  and  surrender 
the  premises  in  question  from  any  one  except  the  notice  in  writing  given 
in  evidence  in  this  cause  by  the  plaintiff;"  the  notice,  be  it  observed, 
having  been  given  by  the  Marmet  Mining  Company,  and  the  plaintiff 
of  record  of  which  he  speaks  being  the  Marmet  Company.  Throughout 
his  evidence  given  in  his  defense  he  speaks  of  and  treats  the  plaintiff 
Marmet  Company  as  identical  with  his  lessor  and  employer  under  the 
lease  of  June,  1886,  the  Marmet  Mining  Company,' as  one  and  the  same 
corporation.  It  was  both  proven  by  the  plaintiff  company  and  admit- 
ted by  the  plaintiff  in  error  that  the  company  was  in  possession  of  the 
premises  embracing  house  and  lot  52,  and  extensively  operated  them  as 
a  coal  property  from  as  early  a  date  as  1866;  that  the  plaintiff  in  error 
.  was  in  its  employment  as  well  before  the  lease  of  June,  1886,  as  after- 
wards down  to  1891,  receiving  wages  from  and  paying  rent  to  the  Mar- 
met Company  before  and  the  Marmet  Mining  Company  after  June,  1886, 
as  one  and  the  same  corporation.  Not  only  is  this  identity  of  the  cor- 
poration recognized  throughout  by  Hackelt  himself,  but  it  is  apparent 
also  from  the  written  evidence  in  the  case.  For  instance,  the  first  clause 
of  Hackett's  lease  from  the  company  of  June  22,  1886,  uses  these  words: 
"The  Marmet  Miping  company  doth  liereby  lease  to  P.  J.  Hackett.  now 
[that  is  to  say,  before  the  lease  was  entered  into]  in  its  employ,  the  tenement 
building  marked  and  known  as  '  52,'  upon  the  premises  and  coal  properly  of 
the  Raymond  City  coal  property,  now  in  the  possession  and  under  the  control 
of  said  Marmet  Mining  Company." 

The  identity  of  the  Marmet  Company  with  the  Marmet  Mining  Com- 
pany being  thus  established  beyond  all  doubt,  the  objection  of  the  plain- 
tiff in  error  to  the  judgment  of  the  court  below,  founded  upon  this  vari- 
ation in  the  use  of  the  name  of  the  corporation,  cannot  be  sustained. 

The  judgment  of  the  court  below  must  therefore  be  affirmed. 
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Unitbd  States  v.  Newton. 

(Dtotrtet  Court,  S.  D.  Iowa.    Uay  9S,  189S.) 

L  CoHfpnuoT  TO  Dbfkads  Cxitbd  Statbs— FradsuipBHT  Inoxiasb  or  Haiu  Dm 
IKO  Wbiobino  PnioD. 

On  separate  trial  of  one  defendant,  on  an  indictment  against  two  for  conspiring 
to  defraud  the  United  StatM  by  mailing  a  large  ooantityof  old  newspapers  for  the 
purpose  of  fraudulently  increasing  the  weight  of  mail  matter,  (transported  over  a 
railway  post  route  during  a  period  fixed  hy  the  postal  authorities  for  weighing 
•ach  mail  matter,  as  a  basis  for  asoertainiog  the  additional  compensation  to  be 
paid  the  railway  company,)  thereby  offending  against  Rev.  St.  {  544(),  wbioh  pro- 
Tides  that  if  two  or  more  persons  conspire  to  oommit  any  offense  against,  or  to  de- 
fraud, the  United  States  in  any  manner,  or  for  any  purpose,  and  one  or  more  of 
such  parties  do  any  act  to  effect  the  object  of  the  conspiracy,  all  the  parties  thereto 
shall  oe  liable,  etc.,  before  the  Jury  can  convict  they  most  And  the  defendant  guilty 
beyond  any  reasonable  donbt;  ^nd  this  Includes  finding  from  the  aTtdenoe  (1)  that 
the  conspiracy  charged  existed,  (3)  that  the  overt  act  charged  was  committed  in 
furtherance  of  the  conspiracy,  and  (8)  that  defendant  was  one  of  the  conspirators. 

X  Bamb— BBNsrrr  to  ConspraATORs. 

To  constitute  snob  oonsplraoy  it  Is  not  essential  that  defendant,  or  any  other  of 

the  alleged  conspirators,  should  have  derived  any  pecuniary  benefit  therefrom; 
but  any  benefit  so  accruing  therefrom  may  be  considered 'by  the  jury  as  a  droum- 
stanoe  in  determining  defendant's  relation  to  the  aota  committed. 

8.  Sam*— Socoiss  or  Conspibaot. 

To  constitute  the  statutory  offense,  it  is  not  necessary  that  the  alleged  oonspir- 
•cy  should  have  been  suocessfuL 

i.  SAIfB — KNOWI.BDOB  OF  AOTS  OV  OtBBB  CoHSPIBATOR. 

Here  suspicion  or  bare  knowledge  by  an  alleged  oo-oonaplrator  that  defendant 
was  attempting  to  defraud  the  United  States  is  not  sufficient  to  malie  such  person 
a  party  to  the  attempt  to  defraud,  and  to  sustain  the  charge  of  conspiracy.  To 
constitute  a  conspiracy  the  evidence  must  also  show  intentional  partioipancy  in 
the  attempt  to  defraud;  and  if  the  evidence  shows  that  such  alleged  co-oonspirator 
had  Intowledge  that  defendant  was  mailing  over  said  post  route  such  newspapers 
with  intent  to  defraud  the  United  States,  and  such  alleged  co-conspirator,  with  a 
.view  to  assist  defendant  therein,  remailed  such  newspapers  over  said  post  route, 
a  conapiraoy  to  defraud  the  United  States  is  thereby  proven,  and  by  such  remail- 
ing  suoh  alleged  co-oonspirator  becomes  an  active  party  to  suoh  conspiracy. 

0,  8a1»— Pl^OB  OP  COXSPIBACT. 

It  the  fraudulent  mailing  was  committed  within  the  Judicial  district  charged  in 
the  indiotmeot,  it  ia  immaterial  where  the  alleged  conspiracy  was  formed,  or 
whether  or  not  the  parties  thereto,  or  either  of  them,  were  ever  within  such  dis- 
trict. 

6k  SaKB— TlIIB  OP  COHSPtSACT. 

It  is  not  necessary,  to  Justify  a  verdict  of  guilty,  that  the  oonspinugr  should  have 
been  formed  and  in  lull  existence  prior  to  the  weighing  of  such  fraudulent  mail 
matter.  It  is  sutBoient  if  the  defendant  and  any  other  person  at  any  time  during 
the  weighing  formed  a  common  design  to  defraud  the  government  in  connection 
with  such  weighing,  and  that  then  the  defendant  or  suon  other  person  oommitted 
an  overt  aot  in  connection  therewith. 

7.  BaMB— FBBVIOUS  AOTS  op  COMBPtBATOB. 

If,  prior  to  the  formation  of  such  common  design,  defend  ant  or  any  other  person 
had  been  doing  the  very  act  which  afterwards,  oy  being  committed  to  effect  the 
cdnspiracy,  ripened  into  the  atatntory  offense,  a  verdict  of  guilty  would  be  war- 
ranted. 

8,  Bamb— Acts  out  op  District  Charobo  in  Ihdiotmbnt. 

Evidence  that  the  newspapers,  the  fraudulent  mailing  of  which  within  the  dis- 
trict constitnted  the  overt  aot  charged  in  the  indictment,  were  rewrapped  and  re- 
mailed  over  the  post  route  in  question,  from  a  place  without  the  district,  by  an  al- 
leged eo-oonspirator,  is  not  competent  as  proof  of  such  overt  act,  hut  may  be  con- 
sidered as  showing  the  nature,  extent,  plan,  and  operations  of  tlie  conspiracy,  if 
one  existed. 

8.  Same— Acts  op  Bmplotbs  or  Aobkts. 

If  such  mailing  was  done  by  defendant's  employes,  servants,  or  agents,  as  such, 
and  not  as  parties  to,  or  members  or  abettors  of,  the  oommon  design,  they  will  not 
be  deemed  co-conspirators,  nor  will  auoh  mailing  amo  unt  to  an  overt  ack 
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10.  Crimisai,  Law— Reasonable  Doubt. 

A  reasonable  doubt  of  the  Ruilt  of  a  defendant  chargecl  with  the  statutory  offense 
of  conspiring  against  the  United  States  is  a  doubt  rased  on  reason,  and  which  is 
reasonable  in  view  of  all  the  evidence.  It  is  an  honest,  substantial  misgiving  gen- 
erated by  insufficiency  of  proof.  It  is  not  a  captious  doubt,  nor  a  doubt  suggested 
by  the  ingenuity  of  counsel  or  jury,  and  unwarranted  by  the  testimony ;  nor  is  it  a 
doubt  born  of  a  merciful  inclination  to  permit  the  defendant  to  escape  conviction, 
nor  prompted  by  sympathy  for  him  or  those  connected  with  him. 

At  Law.  Trial  of  an  indicttnent  against  John  C.  Newton  for  conspir- 
acy to  defraad  the  United  States.     Verdict,  "Not  guilty." 

For  decision  on  demurrer  to  the  indictment,  see  48  Fed.  Rep.  218. 
,     Lewis  Miles,  Dist.  Atty.,  (C  C.  Nov.rse,  Special  Counsel,)  for  plaintiff. 

Chus.  A.  Clark  and  Kauffman  d:  Guernsey,  for  defendant. 

WooLSON,  District  Judge,  (ora%  charging  jury.)  In  the  indictment 
presented  in  the  case  now  on  trial  John  C.  Newton  and  Millard  F.  Ox- 
ford are  jointly  indicted,  but  the  court  has  ordered  a  separate  trial  as  to 
these  defendants.  In  the  case  now  under  consideration,  John  C.  New- 
ton alone  is  on  trial.  Your  verdict  will  establish  the  guilt  or  innocence 
of  the  defendant,  Newton,  leaving  the  guilt  or  innocence  of  Mr.  Oxford 
to  be  established  in  another  trial,  wherein  another  jury  shall  determine 
his — that  is,  Oxford's — guilt  or  innocence.  To  the  indictment  herein 
John  C.  Newton  pleads  not  guilty.  This  plea  puts  in  issue  every  point 
necessary  to  be  proven  in  order  to  convict;  and  before  the  government 
is  entitled  to  a  verdict  of  guilty,  every  point  necessary  to  convict  must 
be  satisfactorily  proven.  The  defendant  is  presumed  by  the  law  to  be 
innocent.  The  case  starts  with  this  presumption  in  defendant's  favor; 
and  to  overthrow  this  presumption,  and  justify  a  verdict  of  guilty  at 
your  hands,  the  guilt  of  defendant  must  be  established  beyond  a  reason- 
able doubt.  The  indictment  in  this  case  contains  two  counts.  The 
court  instructs  you  that  the  second  count  is  now  withdrawn  from  your 
consideration,  and  you  will  confine  your  deliberations  to  the  first  count 
of  the  indictment,  and  the  verdict  which  you  will  return  into  court  will 
be  confined  to  the  first  count;  and  the  evidence  submitted,  and  instruc- 
tions given  you,  will  be  applied  by  you  to  the  first  count  of  the  indict- 
ment, and  your  finding  relate  only  to  the  question  of  guilt  or  innocence 
of  defendant  under  said  first  count.  The  charge  in  the  first  count  ot 
the  indictment  is  that  of  conspiracy  to  defraud  the  United  States,  and 
that  one  of  the  parties  to  the  conspiracy  committed  an  act  which  is  stated 
in  the  indictment,  and  which  was  so  committed  in  furtherance,  or  to  ef- 
fect the  object,  of  such  conspiracy.  Briefly  stated,  the  conspiracy  so 
charged  may  be  said  to  be  that  the  defendant,  John  C.  Newton,  entered 
into  a  conspiracy  with  Millard  F.  Oxford,  and  other  persons  to  the  grand 
jurors  unknown,  to  defraud  the  United  States;  and  that  such  defrauding 
was  to  be  accomplished  by,  and  had  for  its  object,  the  unlawful  and 
fraudulent  procuring  from  the  United  States  of  money  on  the  unlawful 
and  fraudulent  pretense  and  claim  that  under  the  statutes  and  arrange- 
ments then  existing  between  the  United  Slates  and  the  Des  MoineS  & 
Kansas  City  Railway  Company  (of  which  company  said  Newton  was  at 
B»id  date  the  vice  president  and  general  manager)  said  company  was  car- 
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rying  over  the  post  route  extending  over  its  line  of  road  (which  said  line 
was  a  post  rnate  of  the  United  States)  an  average  daily  weight  of  mail 
matter  greatly  in  excess  of  the  average  mail  matter  actually  carried  over 
said  post  route;  that  the  means  to  be  used  in  carrying  such  conspiracy 
into  effect  was  to  load  down  the  mails  on  said  poet  route,  during  a  pe- 
riod when  the  government  was  weighing  the  mails  carried  thereon,  with 
old  and  substantially  valueless  new^)apers,  which  were  during  said 
weighing  period  to  be  mailed  over  said  post  route,  but  not  mailed  for 
any  legitimate  purpose,  nor  with  any  intent  to  use  the  said  mails  legit- 
imately therefor,  but  with  the  unlawful  and  fraudulent  intent  tltereby 
to  create  a  fictitious  and  fraudulent  average^on  which  the  compensation 
to  be  paid  by  the  United  States  to  the  said  railway  company  for  carry- 
ing the  mail  over  said  post  route  was  to  be  based,  and  thus  and  thereby 
the  government  be  induced  to  pay  out  and  should  pay  out  for  carrying 
said  mails,  and  said  railway  company  should  thereby  receive,  an  amount 
greatly  in  excess  of  the  amount  which  in  fact  and  of  right,  under  the 
statutes  with  reference  to  carrying  said  mail,  would  be  paid  by  the  gov- 
emment,  if,  instead  of  such  paying  therefor  on  the  basis  of  said  fictitious 
and  fraudulent  average  of  mail  matter  carried,  the  payment  therefor  by 
the  United  States  had  been  based  on  the  average  weight  carried  over  said 
line  of  the  legitimate  mail  matter, — that  is  to  say,  the  weight  of  mail 
matter  other  than  said  newspapers  so  mailed  by  the  said  Newton.  And 
the  overt  act  performed  to  carry  out  the  purpose  of  this  alleged  conspir- 
acy is  stated  in  the  indictment  to  be  that  at  the  southern  district  of  Iowa 
there  was  mailed  and  caused  to  be  transported  over  the  said  post  route 
on  sundry  dates  on  and  after  April  1, 1891,  and  during  the  mail-weigh- 
ing period  thereon,  large  and  extraordinary  quantities  of  old  newspapers, 
the  same  not  being  placed  in  the  mail  for  any  legitimate  purpose,  but 
with  the  sole  intent  and  purpose  of  fraudulently  increasing  the  weight 
of  the  mail  so  transported  over  said  line  during  said  weighing  period. 

The  general  facts  introduced  in  evidence  are  largely  undisputed,  and 
the  controversy  in  this  trial  is  largely  as  to  whether  the  facts  proven  con- 
stitute a  conspiracy,  and  whether  defendant,  Newton,  was  connected 
with  such  a  conspiracy,  to  defraud  the  government:  The  evidence  shows 
without  dispute  that  in  the  winter  of  1890  and  the  early  months  of 
1891  the  Des  Moines  &  Kansas  City  Railway  Company  was  operating  a 
line  of  railway  between  Des  Moines,  Iowa,  and  CainesviUe,  Mo.,  and 
that  said  line  of  railway  was  a  post  route,  and  known  as  "No.  143,084," 
and  the  mails  were  being  carried  over  the  entire  length  of  that  line;  that 
some  time  about  the  month  of  November,  1890,  the  superintendent  of 
^id  railway  company  applied  to  the  post-office  authorities  for  a  reweigh- 
■ing  of  the  mails,  with  a  view  to  an  increase  in  the  compensation  then 
being  paid  to  the  company  for  carrying  the  mails;  that  this  application 
was  based  on  the  grouud  that  an  increase  had  actually  occurred  in  mail 
matter  so  carried,  and  thereby  an  increase  in  compensation  was  right- 
fully due  to  the  company.  From  a  subsequent  letter  from  said  super- 
intendent to  the  post-office  authorities  who  bad  chaise  of  the  adjustment 
of  such  compensation  it  appears  that  the  reweighiug  was  refused  by  the 
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said  authorities;  that  thereupon  the  said  superintendent  urged  more 
largely  in  detail  his  reasons  for  the  claim  for  increased  compensation. 
The  uncontradicted  testimony  of  the  superintendent  is  that  this  corre- 
spondence was  submitted  to  defendant,  Newton,  and  was  a  subject  of 
consultation  between  said  defendant  and  the  superintendent.  At  this 
time,  and  for  some  time  previous  thereto,  as  well  as  subsequently,  and 
up  to  the  finding  of  the  indictment  in  this  case,  the  defendant,  Newton, 
was  the  general  manager  of  said  Des  Moines  &  Kansas  City  Railway 
Company.  That  about  January  10, 1891,  the  post-oflSce  authorities, — 
and  I  use  the  term  "post-office  authorities"  as  meaning  the  proper  offi- 
cials at  the  post-office  department  at  Washington, — the  post-office  au- 
thorities forwarded  to  defendant,  Newton,  as  general  manager  of  the  said 
railway  company,  a  circular  letter,  and  inclosed  therewith  a  blank, 
which  has  been  spoken  of  as  the  "  Railroad  Distance  Circular,"  and  which 
you  will  have  before  you  in  your  deliberations  in  the  case.  On  this 
blank  the  distances  between  stations  on  this  line  of  railway  were  to  be 
entered,  with  certain  other  information,  for  the  purpose,  as  stated  therein, 
of  being  used  in  adjustment  of  compensation  to  said  railway  company 
for  carrying  the  mails.  It  is  shown  that  this  circular,  after  being  filled 
out  and  signed  bj'  the  superintendent  of  the  railway  company,  was  re- 
turned to  the  post-offic«  authorities,  with  a  letter  from  the  president  of 
the  said  railway  company,  and  that  about  January  16,  1891,  the  poet- 
office  authorities  forwarded  notice  to  defendant,  Newton,  as  general  man- 
ager of  the  said  railway  company,  that  for  30  successive  working  days 
the  mail  service  of  the  government  would  weigh  the  mail  carried  over 
the  line  of  said  railway,  for  the  purpose  of  adjusting  the  compensation 
to  be  paid  to  the  said  railway  company  from  July  1,  1891,  and  this 
notification  invites  the  co-operation  of  said  company  in  taking  such 
weights. 

At  this  point  I  may  properly  call  your  attention  to  the  law  with  ref- 
erence to  the  methoil  in  which  the  compensation  to  be  paid  for  carrying 
the  mails  is  detennined.  The  statute  provides  that  at  dates  to  be  fixed 
by  the  postmaster  general,  and  not  less  frequently  than  once  in  every 
four  years,  there  shall  take  place  on  each  of  the  mail  routes,  such  as  that 
of  said  railway  company,  an  actual  weighing  of  the  mails  for  not  less 
than  30  successive  working  days,  and  the  average  weight  of  the  mails 
actually  carried  on  the  route  as  thus  ascertained  during  such  weighing 
period  should  thereupon  constitute  the  basis  upon  which  was  to  be  com- 
puted, at  the  prices  tixed  by  law,  the  compensation  to  be  received  by  the 
company  for  carrying  the  mails.  The  testimony  shows  without  contradic- 
tion that  the  weighing  of  the  mails  provided  for  in  said  letter  of  notifica- 
tion was  entered  upon  and  proceeded  with  during  such  weighing  period, 
and  the  results  of  the  said  weighing  for  each  of  the  said  weighing  days 
were  daily  forwarded  to  the  post-office  authorities,  and  to  the  officials  of 
the  said  railway  company.  One  complete  set  of  these  daily  reports  is 
in  evidence  before  you,  and  shows  that  said  weighing  extended  over  the 
entire  line  of  said  railway  from  Des  Moines  to  Gainesville.  The  undis- 
puted evidence  further  shows  that,  during  at  least  a  large  potion  of  this 
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weighing  period,  there  was  mailed  by  or  under  the  direction  of  the  de- 
.  fendant,  Newton,  large  quantities  of  newspaper  matter,  the  same  being 
addressed  to  post  offices  which  caused  said  mail  in  the  ordinary  method 
of  carrying  same  to  be  carried  over  this  said  line  of  railway,  some  of  such 
mailed  matter  being  carried  over  the  entire  line  of  said  railway,  and 
other  portions  being  carried  over  parts  of  said  line.  Evidence  has  been 
introduced  touching  the  method  in  which  the  mail  matter  was  prepared 
for  mailing,  and  was  actually  mailed;  that  large  amounts  of  newspaper 
wrappers  were  bought  from  the  government  and  used  in  preparing  such 
newspapers  for  mailing,  and  that  the  amount  of  newspapers  so  mailed 
amounted  to  a  large  quantity,  some  two  bales,  in  weight  approaching  a 
couple  of  tons;  and  the  character  of  these  newspapers  is  also  in  evidence 
as  to  their  dates  and  the  languages  in  which  they  were  printed,  and  the 
method  in  which  they  were  prepared  for  mailing;  and  the  evidence  is 
also  undisputed  that  during  said  mailing  period  Mr.  Oxford  caused  to 
be  rewrapped  and  remailed  over  said  line  of  railway,  or  some  parts 
thereof,  large  portions  of  said  newspaper  mail,  the  wrappers,  with  the  ad- 
dress written  or  stamped  thereon  for  such  remailing,  having  been  for- 
warded to  Mr.  Oxford  by  defendant,  Newton,  or  under  his  directions. 
And  the  evidence  further  shows  without  contradiction  that  the  newspaper 
mail  matter  thus  mailed  and  remailed  over  said  line  of  railway  was 
weighed  with  the  other  mail  matter  carried  over  said  line,  and  was  in- 
cluded in  said  daily  refiorts  of  weighing,  and  constituted  a  large  part  of 
the  mail  matter  carried  over  said  line  during  said  weighing  period.  You 
have  heard  these  weights  as  they  have  been  given  in  evidence  before  you, 
and  it  is  unnecessary  for  me  to  repeat  the  same  at  this  time. 

The  main  questions  presented  for  your  consideration  herein  may  be 
placed  under  three  points:  Mrst.  Did  a  conspiracy,  as  charged  in  the 
indictment,  exist?  Second.  If  sVich  conspiracy  existed,  was  the  overt 
act  charged  in  the  indictment  committed  in  furtherance  of  such  con- 
spiracy? Third.  If  you  find  the  conspiracy  and  overt  act  as  charged, 
was  defendant,  Newton,  a  member  of  it;  that  is,  was  he  one  of  the  con- 
spirators? The  duty  of  the  government,  before  it  can  properly  demand 
a  verdict  of  guilty  at  your  hands,  must  be  fulfilled  in  satisfactorily  prov- 
ing to  you,  as  hereafter  stated,  each  of  these  three  propositions.  If  it' 
fails  in  satisfactorily  proving  any  one  of  these  three  propositions,  then 
you  cannot  convict;  that  is,  if  the  proof  is  fouod  by  you  to  establish  the 
existence  of  the  conspiracy,  and  not  of  the  overt  act  charged,  or  if  such 
proof  shall  establish  the  conspiracy,  and  the  committal,  in  furtherance 
thereof,  of  the  overt  act  charged,  but  does  not  satisfactorily  prove  to  you 
that  defendant,  Newton,  was  a  member  of  such  conspiracy,  then  the  gov- 
ernment has  not  fulfilled  the  requirements  of  the  law  as  to  proving  the 
guilt  of  defendant,  Newton;  and  in  either  such  a  case  your  verdict  must 
be  for  the  defendant.  But  if  you  find  under  the  evidence  and  the  law 
as  I  shall  presently  state  it  to  you  that  the  conspiracy  charged  did  exist, 
and  that  in  furtherance  thereof  the  overt  act  charged  in  the  indictment 
was  committed,  and  that  defendant,  Newton,  was  one  of  the  conspira- 
tors, then  the  govermuent  has  met  all  the  points  it  ia  compelled  to  prove; 
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and  thereby,  if  the  guilt  of  defendant  is  found  by  you  beyond  a  reason- 
able doubt,  in  such  a  case  it  would  be  your  duty  under  your  oaths  as 
jurors  to  return  a  verdict  of  guilty  against  the  defendant,  Newton. 

What  is  a  conspiracy,  as  the  statute  uses  that  term  ?  and  how  is  it 
formed  ?  First.  Two  or  more  persons  must  enter  into  it.  One  person 
cannot  constitute  a  conspiracy.  If  every  part  of  the  acts  charged  in  the 
indictment  had  been  done  by  defendant,  Newton,  alone,  and  without  any 
other  person  having  combined  with  him  in  any  arrangement  or  agree- 
ment with  reference  thereto,  or  with  reference  to  any  result  to  be  arrived 
at,  through  or  by  means  of  said  act,  then  there  would  be,  in  law,  no  con- 
spiracy. And  this  wouki  be  true  even  though  the  result  to  be  attained 
or  the  act  committed  towards  effecting  that  result  was  criminal,  and 
wholly  criminal.  No  conspiracy  can  exist  without  at  least  two  persons 
being  conspirators  therein.  Second.  It  is  not  necessary,  in  order  to  con- 
stitute a  conspiracy,  that  two  or  more  persons  should  actually  meet  to- 
gether,— that  is,  personally  be  together, — and  then  enter  into  an  explicit 
or  formal  agreement  for  an  unlawful  or  criminal  scheme;  nor  is  it  nec- 
essary; before  a  conspiracy  can  be  formed,  that  two  or  more  persons  shall 
directly — that  is,  expressly,  by  a  writing  or  by  spoken  wonls — state  or 
agree  as  to  what  that  unlawful  or  criminal  scheme  is  to  be,  or  the  par- 
ticulars of  the  plan,  or  the  means  to  be  app^ed  in  carrying  out  such  a 
conspiracy.  Persons  agreeing  upon  or  entering  upon  a  scheme  to 
defraud  the  government  are  most  likely  to  confer  together  in  secret 
with  reference  to  such  a  scheme,  and  secretly  to  develop  any  plans  they 
may  agree  upon;  and  such  secret  agreement,  and  the  scheme  thus  con- 
cocted, and  tlie  plans  to  be  used  therein,  can  rarely,  in  such  cases,  be 
proven  by  direct  testimony.  Conspiracies  are  seldom,  indeed,  formed 
in  a  manner  open  to  direct  proof.  A  conspiracy  is  rather  a  thing  of 
1  darkness.  Instead  of  coming  out  into  the  light  of  a  written  or  com- 
1  pletelj'  expressed  agreement,  it  lurks  in  secret.  It  loves  darkness  rather 
Uhan  light,  for  its  deeds  are  evil.  And  accordingly  it  is  sufficient  to  con- 
stitute a  conspiracy  that  two  or  more  persons  in  any  manner,  or  through 
any  contrivance;  positively  or  tacitly,  come  to  a  mutual  understanding 
to  accomplish  a  common  and  unlawful  design.  In  other  words,  where 
an  unlawful  end  is  sought  to  be  ettiected,  and  two  or  more  persons,  actu- 
ated by  the  common  purpose  of  accomplishing  that  end,  work  together 
in  any  way  in  furtherance  of  the  unlawful  scheme,  everyone  of  said  per- 
sons becomes  a  member  of  such  conspiracy,  irrespective  of  whether  the 
part  he  takes  is  a  superior  or  subordinate  part,  and  irrespective  of  whether 
he  performs  his  part  in  the  presence  of  his  co-conspirators,  or  at  a  re- 
mote distance  from  them,  and  from  the  place  where  they  are  performing 
their  parts  in  the  conspiracy.  A  combination  formed  of  two  or  more 
persons  to  effect  an  unlawful  end,  said  persons  acting  under  a  common 
purpose  to  accomplish  the  unlawful  end  designed,  is  a  conspiracy.  Such 
connection  with  or  relation  to  a  conspiracy  as  the  law  takes  notice  of  and 
punishes  is  not  dependent  upon  personal,  pecuniary  interest  in  the  re- 
sult of  the  unlawful  adventure.  Where  there  is  an  attempted  attain- 
ment of  an  unlawful  end  by  two  or  more  persons,  who  are  actuated  by 
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a  common  design  of  accomplish ing  that  unlawful  end,  and  who  in  any 
way,  and  from  any  motive,  work  together  in  furtherance  of  the  unlaw- 
ful scheme,  each  one  of  such  persons  becomes  a  member  of  a  conspiracy. 
It  is  not  necessary,  in  order  to  constitute  the  conspiracy  charged  in  the 
indictment,  that  every  one  of  the  parties  to  such  conspiracy  should  reap 
a  pecuniar}'  advantage  therefrom.  The  statute  does  not  so  require.  The 
statute  is  aimed  expressly  against  "  conspiracy  to  defraud  the  United 
States,"  and  this  is  irrespective  of  any  i)ecuniary  advantage  accruing  to 
any  of  the  conspirators.  Were  it  otherwise,  the  statute  would  have  made 
the  crime  of  such  conspiracy  to  defraud  the  United  States  depend  on  the 
conspirators  reaping  benefit  ther^^from.  The  gist  of  the  crime  is  conspir- 
ing  to  defraud  the  government.  It  is  true  that  ordinarily  such  a  con- 
spiracy is  attended  with  expectaaons  in  the  minds  of  the  conspirators  of 
some  advantage,  pecuniary  or  otherwise,  to  arise  to  them  therefrom;  but 
this  is  not  essential.  A  conspirator  may  be  actuated  by  a  desire  to  help 
some  other  person  through  the  result  of  the  conspiracy.  He  may  ac- 
tively assist  in  the  conspiracy  through  friendship  for  someone  whom  he 
believes  will  be  benefited  thereby.  Or  he  may  instigate  or  co-operate  in 
the  conspiracy  with  a  purpose  to  revenge  some  wrong  or  injustice  which  he 
feels  the  government  has  committed  towards  him,  or  his  property  or  his 
interests  in  any  manner.  Yet  if  there  appears  in  the  evidence  any  pe- 
ctniary  or  other  advantage  which  was  exjiected,  or  might  be  expected, 
to  arise  from  the  carrying  out  of  the  conspiracy,  that  fact  may  properly 
be  considered  by  the  jury  as  a  circumstance  in  the  case.  It  is  therefore  \ . 
obviously  proper  and  important,  in  determining  whether  the  person  / 
charged  is  one  of  the  alleged  conspirators,  that  the  jury  inquire  whether  \ 
there  existed,  any  interest  or  motive,  pecuniary  or  of  any  other  charac-  ' 
ter.  and  whether  accruing  to  him  personally  or  to  any  enterprise  orbusi-' 
ness  with  which  he  is  connected,  or  to  any  person  in  whose  success  or 
advance  he  is  interested,  or  whether  any  such  motive  or  interest  existed 
for  the  participation  of  such  defendant  in  the  unlawful  enterprise.  This 
nmy  oftentimes  materially  aid  iti  determining  the  relation  of  the  party 
accuseil  towards  the  acts  committed,  and  whether  or  not  such  person  was 
connected  with  the  alleged  conspiracy. 

The  indictment  in  this  case  is  found  under  section  5440  of  the  Re- 
vised Statutes  of  the  United  States.     That  section  provides  that — 

"If  two  or  more  persons  conspire,  either  to  comaiit  an  offense  against  the 
United  States,  or  to  defraud  thu  United  States  in  aay  mannec  or  for  any  pur- 
pose, and  one  or  more  of  said  parties  do  any  act  to  effect  the  object  of  the 
conspiracy,  all  the  parties  to  such  conspiracy  shall  be  liable  to  a  pennlty," 
etc. 

You  will  notice  that  the  provisions  of  this  section  are  very  broad, — 
"conspire  to  defraud  the  United  States  in  any  manner  or  for  any  pur- 
pose.' It  is  not  necessary  tliat  the  conspirac}'  be  successful.  It  may 
fall  short  of  the  actual  commission  of  the  fraud  intended.  The  govern- 
ment may  not  have  been  actually  defrauded.  The  conspirators  may 
have  been  arrested,  or  the  conspiracy  discovered,  and  its  purpose  thwarted 
before  the  conspiracy  has  resulted  in  defrauding  the  government,  and 
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before  the  conspirators  have  reaped  any  pecuniary  or  other  advantages 
from  tlieir  conspiracy.  Yet,  if  "a  conspiracy  actually  existed,  and  any 
party  to  the  conspiracy  does  any  act  towards  effecting  the  object  of  the 
conspiracy, — that  is,  towards  effecting  the  fraud, — the  offense,  under 
this  statute,  is  complete.  So  that  y6u  will  see  that  merely  agreeing  or 
combining  together  to  commit  the  fraud  is  suflScient  to  constitute  the 
offense,  providing  any  one  of  the  parties  has  taken  a  step  towards  its 
execution.  The  section  I  have  quoted,  yx)U  will  notice,  is  very  sweep- 
ing in  its  terms,  and  was  doubtless  intended  to  meet  the  parties  to  the 
fraud  against  the  government  on  the  very  threshold  of  the  perpetration 
of  the  crime,  and  to  render  them  liable  to  its  penalties  before  the  con- 
summation of  the  fraud. 

Before  you  can  find  that  the  conspiracy  charged  in  the  indictment 
actually  existed,  you  must  find  from  the  evidence  that  one  or  more 
persons  were  acting  in  concert  or  combination  with  the  defendant, 
Newton,  towards  effecting  or  causing  the  result  or  end  claimed  in  the 
indictment,  viz. ,  to  defraud  the  United  States.  If  the  evidence  does 
not  satisfactorily  prove  to  you  that  some  person  or  persons  acted  in 
concert  with  defendant,  Newton,  —  that  is,  were  knowingly  assisting 
said  Newton,  or  participating  with  him,  in  the  conspiracy  charged,  or 
in  carrying  out  the  same, — then  you  cannot  find  that  a  conspiracy  ex- 
isted. You  will  thus  see  that  the  assistance  or  participation  in  the 
alleged  unlawful  acts  must  be  intentional.  It  follows,  therefore,  that 
proof  of  mere  suspicion,  or  bare  knowledge,  that  the  act  is  being  done 
by  others,  without  such  intentional  participancy  in  it  or  connection  with 
it,  is  not  sufficient.  While  knowledge  of  the  commission  of  the  unlaw- 
ful acts  may  properly  be  taken  into  consideration  b}'  the- jury  in  con- 
nection with  whatever  facts  or  circumstances  may  be  proven,  to  aid  in 
determining  whether  or  not  any  other  person  was  connected  with  the 
defendant,  Newton,  as  a  participant  in  or  a  party  to  the  alleged  unlaw- 
ful acts,  if  any  such  acts  are  proven,  yet  such  mere  knowledge,  with- 
out more,  by  another  person,  —  that  is,  knowledge  that  defendant, 
Newton,  was  attempting  to  defraud  the  United  States,  (if  you  find  the 
evidence  shows  he  was  so  attempting  to  defraud,) — would  not  make 
such  other  person  a  party  to  the  acts.  The  proof  must  go  further. 
Knowledge  of  the  attempt  must  combine  with  an  intent  to  defraud. 
If  Mr.  Oxford  or  any  other  person  knew  that  defendant,  Newton,  was 
doing  any  act  with  intent  to  defraud  the  United  States,  and  having  such 
knowledge  aided  in  doing  those  acts,  assisted  defendant,  Newton,  in  the 
commission  of  the  acts,  if  any  such  were  being  committed,  (the  intent 
wherein  was  to  defraud  the  United  States,)  and  in  so  assisting  intended 
to  aid  the  defendant  in  carrying  out  such  intent,  then  I  say  to  you,  that 
Mr.  Oxford,  or  such  other  person  as  the  proof  may  show,  by  thus  par- 
ticipating while  having  such  knowledge,  becomes  and  is  in  law  a  party 
to  a  conspiracy  to  so  defraud.  It  is  not  essential,  however,  to  the  exist- 
ence of  a  conspiracy  that  each  conspirator  shall  have  knowledge  of  all 
the  details  of  the  conspiracy.  The  conspiracies,  from  the  nature  of  the 
case,  must  be  very  few  in  which  all  the  details  that  enter  into  the  coD- 
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spiracy  or  into  the  methods  of  its  operation  are  known  to  all  the  mem- 
bers of  that  conspiracy.  Where  tlie  conspiracy  includes  many  members 
it  is  practically  impossible  that  each  member  shall  be  advised  of  all 
such  details^  And  it  is  sufficient  to  rendeyr  the  person  liable  as  a  con- 
spirator that  he  has  knowledge  of  the  common  design  or  purpose  of  the 
conspiracy,  and  actively  assents  thereto,  and  assists  in  carrying  said 
common  purpose  and  design  into  execution  by  the  common  means  agreed 
upon  or  practiced  for  so  executing  the  conspiracy. 

I  may  say  to  you  at  thib  point  that  it  is  possible  that  an -act  which 
may  not  be  unlawful  when  performed  by  one  person  may  become  un- 
lawful when  performed  by  two  or  more  persons.  There  are  crimes  which 
cannot  be  committed — as,  for  instance,  a  riot — by  one  person.  This  is 
also  true,  as  I  have  heretofore  stated,  of  the  crime  of  conspiracy.  And 
in  this  case  your  verdict  will  not  be  for  or  against  the  defendant,  New- 
ton, OQ  the  ground  that  what  he  did,  if  done  by  himself,  would  or  would 
not  have  been  a  criminal  act;  that  is,  an  act  made  criminal  by  the  stat- 
ute. You  cannot  acquit  or  convict  the  defendant,  Newton,  on  such 
grounds.  He  does  not  stand  here  charged  with  committing  by  him- 
self alone  any  crime,  but  he  is  charged  with  having,  in  conspiracy  or 
unlawful  combination  with  Mr.  Oxford  and  others  to  the  grand  jurors 
unknown,  committed  the  crime  charged.  And  therefore,  if  the  act 
charged  to  have  been  committed  by  the  defendant,  Newton,  when  done 
by  himself  alone,  would  not  be  a  criminal«ct,  but  when  committed  by 
said  defendant  in  connection  with  others  would  under  the  instructions 
given  you  become  criminal,  and  if  the  evidence  shall  satisfy  you  that 
such  act  was  committed  by  defendant,  Newton,  and  such  other  person 
or  persons,  and  they  were  acting  in  concert  to  a  common  end  in  com- 
mission of  such  unlawful  act,  then  such  evidence  would  properly  be 
taken  against  defendant,  Newton,  as  showing  the  existence  of  a  conspir- 
acy. Let  me  re<iall  the  test  to  be  applied  in  this  connection.  I  have 
already  said,  in  substance,  that,  in  order  to  establish  a  conspiracy,  it 
is  not  necessary  that  tliere  shall  be  any  explicit  or  formal  agreement  for 
an  unlawful  scheme  between  the  parties.  Nor  is  it  necessary  to  prove 
that  the  parties  to  the  conspiracy  were  ever  in  this  district  wherein  this 
case  is  being  tried.  Their  personal  presence  in  Iowa  is  not  necessary 
to  constitute  the  crime  under  the  indictment.  The  criminal  conspiracy 
charged  in  the  indictment  may  have  been  in  existence,  and  yet  none 
of  the  conspirators  ever  have  been  within  this  state,  or  ever  have  \yet- 
sonally  met  together.  Upon  this  point  the  court  charges  you  that,  if 
the  overt  act,  as  it  is  frequently  called, — that  is,  the  act  charged  in  the 
indictment  as  having  been  committed  in  furtherance  of  the  conspiracy, 
-r-was  committed  witliin  this  district,  and  as  chained  in  the  indictment, 
then  it  does  not  matter  where  the  conspiracy  was  formed,  or  the  unlaw- 
ful agreement  was  entered  into;  for  in  contemplation  of  law  such  con- 
spiracy is  held  to  be  renewed,  or  as  it  is  sometimes,  and  perhaps  more 
properly,  said,  it  is  continued,  in  the  district  where  such  overt  act  is  [jer- 
formed;  and  such  act  gives  to  the  court  in  that  district  jurisdiction  of 
the  case.     Therefore  it  becomes  immaterial  where  the  conspiracy,  if  it 
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ever  existed,  was  formed  or  entered  upon.  If  it  existed,  and  the  overt 
act  charged  in  the  indictment  was  committed  in  this  district  by  any 
party  to  the  conspiracy,  to  effect  the  object  of  the  conspiracy,  then 
whoever  was  a  party  to  said  /conspiracy  or  unlawful  agreement  is  guilty 
of  the  crime  charged  in  the  indictment. 

One  word  as  to  the  time  or  date.  The  indictment  states  the  date 
of  the  formation  of  this  conspiracy  as  having  been  the  10th  of  March, 
1891.  Now,  the  government  is  not  restricted  to  that  date.  The  only 
restriction' is  the  statute  of  limitations.  Fdr  the  purpose  of  this  trial 
it  is  sufficient  as  to  the  date  of  this  conspiracy,  if  one  is  found  hy 
you,  that  the  same  existed  within  three  years  prior  to  the  finding  of 
the  indictment  herein,  which  finding  was  upon  May  12,  1891. 

I  have  suggested  that  direct  and  positive  proof  is  not  required  to  be 
made  of  any  express  agreement  to  do  the  act  forbidden  by  law.  It  is 
frequently  impossible  to  produce  such  proof.  Persons  planning,  or  ar- 
ranging a  conspiracy  do  not  usually  meditate  or  plan  their  conspiracy  in 
the  presence  of  witnesses  not  parties  to  it,  nor  in  the  terms  of  express 
agreement.  All  concerted  action  to  commit  a  fraud  is  secretly  origi- 
nated, and  is  ordinarily  shown  by  separate  and  independent  acts,  tending 
to  exhibit  a  common  design.  The  common  design  is  the  essence  of  the 
charge,  and  it  is  not  necessary  to  prove  that  the  parties  came  together  and 
actually  agreed  in  terms  to  have  that  design,  and  to  pursue  it  by  com- 
mon means.  Hence  it  is  competent  to  prove  the  alleged  conspiracy  hy 
circumstances.  The  understanding,  combination,  or  agreement  between 
the  parties  in  the  given  case  to  effect  the  unlawful  purpose  charged  in 
the  indictment  must  be  proved,  because  without  the  unlawful,  or,  as  it 
is  sometimes  called,  the  corrupt,  agreement  or  understanding,  there  is 
no  conspiracy.  (And  in  this  connection  I  may  say  that  the  term  "cor- 
rupt," as  applied  to  a  conspiracy,  means  an  "unlawful"  agreement.) 
The  acts  of  the  parties,  the  nature  of  those  acts,  with  the  accompany- 
ing circumstances,  the  character  of  the  transactions  or  series  of  trans- 
actions, as  the  evidence  may  disclose  them,  should  be  investigated  and 
considered,  and  are  sometimes  the  only  source  from  which  to  derive  the 
evidence  of  an  agreement,  which  may  be  express  or  may  be  implied,  to 
do  the  act  which  the  law  condemns.  If,  in  this  ca.se,  the  evidence  shall 
satisfy  and  prove  to  you  that  the  defendant,  Newton,  and  Mr.  Oxford, 
or  said  defendant,  Newton,  and  other  persons,  did  actually  concur  in  a 
common  purpose  and  common  design  to  defraud  tlie  United  States  as 
charged  in  the  indictment,  then  it  is  not  necessary  that  the  government 
should  prove  any  other  agreement  to  concur. 

It  has  been  claimed  by  counsel  in  argument,  that,  in  order  to  justify  a 
verdict  of  guilty  under  the  indictment,  the  government  must  show  a  con- 
spiracy to  have  been  formed  and  in  full  existence  before  the  weighing  of 
the  mails,  as  alleged  in  the  indictment,  was  entered  upon.  In  this  view  the 
court  cannot  concur.  If  the  jury  find  from  the  evidence  that  at  any  time 
during  the  period  of  the  said  weighing  of  the  mails,  as  shown  in  the  evi- 
dence, the  defendant,  Newton,  and  Mr.  Oxford,  or  the  defendant  and  any 
other  person  or  persons,  formed  or  came  together  in  a  common  design  of 
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defrauding  the  government  in  connection  with  said  mail  weighing,  as 
charged  in  the  indictment,  and  then  defendant,  Newton,  or  Mr.  Oxford, 
or  any  other  person  who  had  entered  irtto  this  common  design  or  under- 
standing, committed  the  act  charged  in  the  indictment,  for  the  purpose 
of  carrying  into  effect  this  common  design  or  understanding,  then,  im- 
mediately on  the  commission  of  such  act,  defendant,  Newton,  and  Mr.  Ox- 
ford, and  any  and  all  other  person  or  persons  who  were  parties  to  the  com- 
mon design  or  understanding,  would  be  guilty  of  this  crime  of  conspir- 
acy. And  this  is  equally  true  even  if  previous  to  this  forming  of  their 
unlawful  common  design  or  understanding,  if  one  was  ever  formed,  de- 
fendant, Newton,  or  any  other  person,  had  been  doing  the  very  act  which 
afterwards,  by  being  committed  to  effect  the  conspiracy,  ripened  the 
statutory  crime  of  conspiracy;  for,  as  I  have  heretofore  said,  whether 
defendant,  Newton,  or  any  one  else,  acting  by  himself,  was  or  was  not 
guilty  of  crime,  does  not  fix  the  guilt  of  defendant.  Newton,  or  his 
innocence,  in  the  matter  of  any  conspiracy  thereafter  formed,  or  put 
into  effect.  If  you  find  from  the  evidence  that  defendant,  Newton,  and 
Mr.  Oxford,  or  defendant,  Newton,  and  any  other  persons,  came  to  a 
common  understanding  or  design  to  defraud  the  government  in  the 
manner  charged  in  the  indictment,  and,  for  the  purpose  of  carrying  out 
the  object  of  said  common  design,  one  of  them  did  the  overt  act  charged 
in  the  indictment,  at  whatever  period  in  the  mail  weighing  in  evidence 
the  same  was  done,  then  this  would  justify  a  verdict  of  guilty  against 
defendant,  Newton. 

Evidence  has  been  permitted  to  be  introduced  in  reference  to  certain 
alleged  rewrapping  and  remailing  at  Cjiinesville,  Mo.,  by  Mr.  Oxford, 
or  under  his  express  direction,  of  certain  portions  of  the  newspai»er 
matter  which  had  been  mailed  over  this  post  route;  that  is,  the  line  of 
railway  from  Des  Moines  to  Gainesville.  This  evidence  cannot  be  taken 
as  proving  the  overt  act,  or  act  performed  to  carry  out  the  object  of  the 
conspiracy,  as  stated  inthesecond  point  submitted  in  these  instructions. 
Such  overt  act  must  be  proven  as  laid  in  the  indictment;  that  is,  that 
within  this  district  there  was  mailed  from  Des  Moines,  during  said  weigh- 
ing period,  over  said  post  route,  the  mail  matter  described,  and  as  de- 
scribed in  the  indictment;  and  unless  such  overt  act  is  proven  as  it  is 
laid  in  the  indictment,  and  as  I  have  stated  it  to  yon,  thecrime  charged 
cannot  be  found  by  you  to  have  been  proven.  But  this  evidence  as  to 
said  rewrapping  and  remailing  by  said  Oxford  at  Gainesville,  Mo.,  has 
been  admitted  before  you,  and  is  to  be  considered  by  you,  for  the  pur- 
pose of  bringing  before  you  the  nature,  the  extent,  the  plan,  and  opera- 
tions of  the  conspiracy,  if  such  conspiracy  existed.  There  has  been  laid 
before  you  evidence  tending  to  show  conversations  when  defendant, 
Newton,  was  not  present,  and  acts  done  by  others  than  said  defendant 
in  his  absence.  These  conversations  and  these  acts  in  defendant's  (New- 
ton's) alwence  are  not  evidence  U)  t^how  his  connection  with  the  conspir- 
acy unless  fheyare  brought  home  to  him.  These  conversations  and  acts  by 
others  than  defendant,  Newton,  and  in  his  absence,  were  admitted  to  show 
the  nature  and  purpose,  the  plans  and  operations,  of  a  conspiracy  if  one 
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existed.  Guilt  cannot  be  fastened  upon  any  person  by  tbe  declarations 
or  statements,  oral  or  written,  of  others.  Guilt  must  originate  within  a 
man's  own  heart,  and  it  must  be  established  by  his  own  acts,  conduct, 
or  admissions.  It  must  be  understood  that  under  tbe  established  rules 
of  law  the  various  acts  and  admissions  of  others  than  the  defendant,  and 
made  in  his  absence,  are  not  evidence  to  show  that  the  defendant  was  a 
member  of  the  conspiracy;  for  no  man's  connection  with  a  conspiracy 
can  be  legally  established  by  what  others  did  in  his  absence,  and  without 
his  knowledge  or  concurrence.  The  conspiracy  charged  in  the  indict- 
ment is  a  conspiracy  to  defraud  the  United  States.  The  question  be- 
comes material  in  this  trial  whether  the  conspiracy,  if  one  has  been 
proven,  is  such  a  conspiracy;  that  is,  one  whose  purpose  was  to  defraud 
the  United  States.  And  you  may  properly  inquire,  looking  at  the  facts 
proven,  whether  such  was  the  intent  and  purpose  and  natural  effect  of 
the  conspiracy.  It  may  assist  you,  in  such  consideration,  to  inquire 
what  would  have  been  the  natural  effect,  bad  the  conspiracy,  if  one  ex- 
isted, proceeded  to  its  complete  working  out.  If  it  had  not  been  dis- 
covered by  the  government,  and  if  tho  weights  obtained  during  the  weigh- 
ing period  heretofore  described  had  been  acted  upon  or  used  by  the 
government  as  a  basis  for  fixing  the  compensation  for  carrying  the  mails 
over  the  line  of  which  defendant,  Newton,  was  the  general  manager, 
would  the  United  States  have  been  defrauded  by  said  carrying  out  of 
such  conspiracy,  if  one  has  been  proven?  For  defendant,  Newton,  can- 
not justly  complain  if  said  conspiracy,  if  one  is  proven  to  have  existed, 
is  viewed  and  tested  from  the  standpoint  of  its  natural  effect.  Nor  can 
he  justly  complain  if  the  natural  effect  of  such  conspiracy  is  held  to  be 
the  object  intended  to  be  carried  out  by  it.  And,  unless  the  evidence 
satisfies  you  that  defendant,  Newton,  did  not  intend  his  acts,  proved  in 
the  evidence,  should  have  their  natural  effect,  you  are  authorized  to  give 
to  such  acts  that  natural  effect,  as  being  the  effect  he  designed  the  acts 
should  have. 

You  will  have  observed  in  the  trial  of  this  cause  that  one  of  the 
theories  upon  which  is  based  the  claim  of  defendant's  (Newton's)  in- 
nocence is  that  defendant,  Newton,  was  not  acting  ia  concert  or  agree- 
ment with  any  other  person  in  whatever  acts  he  did,  as  shown  in  the 
evidence;  that  is,  that  no  agreement  or  combination  with  reference  to 
such  acts  had  been  entered  into  between  him  and  any  other  parties,  and 
that  they  were  not  acting  together  in  the  matter  with  any  common  design 
or  purpose  to  effect  a  common  end.  I  have  already  with  considerable 
detail  stated  the  law  applicable  to  this  claim.  I  will  now  only  add,  if 
you  find  from  the  evidence  that  the  acts  claimed  by  the  government  to 
have  been  committed  in  the  conspiracy  charged  were  by  the  parties  com- 
mitting them  performed  simply  as  employes,  servants,  or  agents  of  de- 
fendant, Newton,  and  were  not  performed  by  them  as  parties  to  or  mem- 
bers or  abettors  of  such  conspiracy,  then  your  verdict  must  be  for  the 
defendant.  But  if  any  of  the  parties  performing  any  of  said  acts  per- 
formed the  same  with  a  common  design,  purpose,  and  imderstanding  on 
their  part  and  that  of  defendant,  Newton,  as  I  have  heretofore  charged 
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you,  thereby  to  assist  defendant,  Newton,  in  carrying  out  any  design  of 
defrauding  the  government,  then  they  are  no  longer,  as  to  such  matters, 
in  contemplation  of  law,  his  employes,  servants,  or  agents,  but  thereby 
they  become  co-conspirators,  and  their  acts  become  his  acts,  so  far  as 
they  are  performed  in  carrying  out  such  common  design  or  purpose;  for 
it  is  an  unvarying  rule  of  law  that  the  act  of  any  conspirator,  as  well 
as  the  statement  of  any  conspirator,  in  carrying  forward  or  effecting  the 
purpose  of  such  conspiracy,  becomes  the  act  and  statement  of  every  co- 
conspirator, and  the  law  charges  every  co-conspirator  therewith,  and 
holds  him  responsible  therefor. 

It  is  contended  on  behalf  of  defendant,  Newton,  and  thus  argued  by 
his  counsel  before  you,  that  said  defendant  had  the  lawful  right  to  mail 
the  said  newspaper  mail  matter,  which  the  undisputed  evidence  shows 
he  did  mail,  and  that  such  mail  matter  was.  under  the  law,  mailable; 
and  that  defendant,  Newton,  having  prepaid  thereon  the  postage  pre- 
scribed therefor  by  law,  he  was  guilty  of  no  crime  in  mailing  the  same; 
and  that  the  law  contains  no  limit  for  the  amount  of  such  mailable  mat- 
ter he  could  lawfully  thus  mail ;  and  that  said  defendant  thereby  violated 
the  law  in  no  particular.  On  the  other  hand,  it  is  admitted  by  the 
government  that  the  act  of  defendant,  Newton,  in  mailing  any  amount 
of  mailable  matter,  so  long  as  he  alone  was  a  party  to  such  mailing,  did 
not  violate  the  statute  prohibiting  conspiracies.  But  the  government 
contends  that  as  soon  as  he  and  any  other  person  or  persons  combined  to- 
gether, or  by  a  common  design  and  understanding,  and  for  a  common 
purpose,  mailed  the  matter  of  the  nature  of  that  introduced  in  evidence, 
and  in  the  quantities  proven,  and  under  the  circumstances  shown  in  ev- 
idence, that  thereby  there  is  shown  an  attempt  to  defraud  the  United 
States,  which,  because  of  the  common  design  and  purpose,  had  become 
and  was  a  violation  of  the  statute  with  reference  to  conspiracies  to  de- 
fraud the  government.  The  position  of  the  government,  as  stateil  by 
counsel  in  argument  before  you,  does  not  concede  that  the  mailing 
proven,  if  performed  by  defendant  alone,  would  not,  under  the  cir- 
cumstances attending  same,  have  been  performed  by  him  with  intent 
to  defraud  the  United  States,  but  it  is  claimed  that  such  concert  of  ac- 
tion between  defendant,  Newton,  and  Mr.  Oxford  has  been  shown  as  to 
render  the  parties  thereto  amenable  to  the  statute  punishing  conspiracies 
to  defraud  the  United  States.  And  counsel  for  defendant,  Newton, 
while  denying  any  such  conspiracy  existed,  contend  that  the  acts  of  any 
person  other  than  the  defendant  in  mailing  said  mail  matter  was  the  act 
of  an  employe,  servant,  or  agent  of  defendant,  and  was  performed  in 
such  capacity,  and  by  said  defendant's  express  directions.  I  will  not  here ' 
attempt  an  elaboration  on  this  point.  The  contention  is  substantially 
covered  by  a  former  portion  of  these  instructions.  But  I  may  here  re- 
peat that,  if  there  is  proven  an  intent  to  defraud  the  United*  States,  and 
that  defendant,  Newton,  and  Mr.  Oxford,  or  defendant,  Newton,  and 
others,  worked  together  with  a  common  purpose  and  design  to  effect  that 
end,  one  performing  one  part  and  another  another  part  in  the  working 
out  by  common  means  of  such  common  design,  then  a  conspiracy  is 
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proven.  And  if  Jlr.  Oxford  or  any  others  had  been  or  were  in  the  em- 
ploy of  defendant,  Newton,  they  would  become,  and  by  reason  of  such 
common  purpose,  and  by  its  working  out  by  the  common  means  at  their 
hands,  the  law  would  regard  them,  not  as  employes,  servants,  or  agents 
of  defendant,  Newton,  but  as  principals  with  him  in  a  conspiracy  hav- 
ing this  cpmmon  design  or  purpose. 

Reference  has  been  made  in  the  argument  before  you,  by  comisel  upon 
either  side,  as  to  the  effect  to  be  given,  upon  the  question  of  guilt,  to  the 
knowledge  or  the  lack  of  knowledge  on  the  part  of  defendant,  Newton, 
and  ^Ir.  Oxford,  and  of  others,  if  others  were  associated  with  them 
therein,  that  the  acts  by  them  performed  were  a  violation  of  the  law; 
that  is  to  say,  as  to  whether  you  could  rightfully  find  that  a  conspiracy 
existed,  as  charged,  if  the  parties  performing  the  acts,  which  it  is  claimed 
were  a  part  of,  or  were  performed  in  carrying. out.  the  conspiracy,  did 
not  at  the  time  know  that  such  acts  were  a  violation  of  law.  On  this 
point  I  have  to  say  to  you,  gentlemen,  that  a  conspiracy  cannot  exist 
without  a  guilty  intent  being  then  present  in  the  minds  of  the  conspira- 
tors; but  this  does  not  mean  that  the  parties  must  know  that  tliey  are 
violating  the  statutes  of  the  United  States.  The  government  is  not  re- 
quired to  prove,  in  order  to  sustain  a  verdict  of  guilty,  that  the  parties 
knew  that  some  statute  forbade  the  acts  they  were  performing.  If  these 
acts,  in  the  manner  and  under  the  circumstances  surrounding  their  per- 
formance, were  in  fact  violations  of  law,  the  parties  are  held  guilty  ac- 
cordingly; and  the  question  of  their  knowledge  or  of  their  ignorance  of 
such  acts  being  contrary  to  law  is  a  matter  which  the  court  would  be 
authorized  to  consider  in  passing  sentence  if  a  verdi(!t  of  guilty  should 
be  found  by  you.  It  is  the  fact  of  violation  of  law,  and  not  the  knowl- 
edge by  the  violater  that  he  is  violating  the  law,  which  you  are  to  pass 
upon.  Accordingly,  if  you  find  from  the  evidence  that  a  conspiracy, 
as  I  have  defined  the  same  in  these  instructions,  did  exist  to  defraud 
the  United  States,  as  charged  in  the  indictment,  and  that  some  one  or 
more  of  the  parties  connected  therewith,  in  carrying  out  the  object  of 
said  conspiracy,  committed  the  overt  act  charged  in  the  indictment,  and 
that  defendant,  Newton,  was  connected  with  such  conspiracy,  tlien  you 
are  autitorized  to  render  a  verdict  of  guilty  herein.  And  it  would  not 
avoid  the  guilt  if  you  were  further  to  find  that  defendant,  Newt«n,  or 
Mr.  Oxford,  or  any  other  person  charged  in  this  indictment  or  connected 
by  the  evidence,  was  ignorant  of  the  fact  that  such  acts  made  them  lia- 
ble to  punishment.  Indeed,  if  such  conspiracy  existed,  and  every  per- 
son connected  therewith  was  ignorant  that  there  was  a  statute  making 
•  such  conspiracy  criminal,  yet  such  ignorance  could  not,  of  itself,  pre- 
vent a  verdict  of  guilty.  It  would  be  a  most  serious  impediment  to  tlie 
administration  of  justice  if  a  verdict  of  guilty  in  trials  like  the  present 
could  not  be  found  without  first  proving  that  the  parties  had  knowledge 
at  the  time  of  the  guilty  act  that  there  was  a  statute  punishing  such  act. 
No  person  has  a  right  to  defraud  the  United  States.  And  whether  or 
not  an  attempt  to  defraud  the  government  is  punishable  by  law  is  deter; 
mined  by  the  application  of  tlie  statutes  to  the  act  proven.     And  if  a 


Digitized  by 


Google 


UNITED   STATES   I'.   NEWTON.  289 

conspiracy  to  defraud  the  United  States  existed,  as  charged  in  the  in- 
dictment, and  some 'one  of  the  parties  to  the  conspiracy  did  the  act 
charged  to  carry  out  the  object  of  such  conspiracy,  and  defendant,  New- 
ton, was  connected  with  the  conspiracy,  these  Ihcts,  if  found  by  you 
from  the  evidence,  will  justify  at  your  hands  a  verdict  of  guilty,  even 
though  the  defendant  and  every  other  party  to  the  conspiracy  had  no 
knowledge  that  congress  had  enacted  a  statute  applicable  thereto. 

In  considering  the  acts  proven  by  the  evidence  herein,  and  deternnn- 
ing  to  whom  the  responsibility  therefor  attaches,  you  will  apply  the  gen- 
eral rule  of  law  that  that  person  is  responsible  for  an  act  who  either  per- 
forms it  himself,  or  causes  another  to  perform  it  at  his  request  or  by  his 
direction;  that  is  to  say,  that  it  was  not  necessary,  before  the  defendant, 
Newton,  or  any  other  person  can  be  held  responsible  for  whatever  may 
legally  attach  thereto,  that  he  should  in  person  have  wrapped  up  the 
newspapers,  and  he  himself  have  written  or  stamped  the  address  thereon, 
and  in  person  have  deposited  them,  in  the  mails.  If  he  procured  or 
caused  others  to  perform  these  acts,  or  any  of  them,  for  him,  and  by  his 
order,  the  law  regards  his  relation  thereto  the  same  as  though  he  had. 
himself  and  in  person  performed  the  acts.  Your  verdict,  gentlemen, 
must  be  found  upon  the  evidence  introduced  before  you  and  considered! 
by  you,  under  the  law  as  given  by  the  court.  The  indictment  in  this' 
dase  has  not  been  introduced  in  evidence,  nor  can  its  allegations  be  takenj 
by  you  as  proof  of  what  it  states.  The  office  of  the  indictment  has  been 
fiilly  performed  in  this  cascj  when,  having  been  presented  by  the  grand 
jury,  the  defendant  is  placed  upon  trial,  and  the  trial  proceeds  within 
the  lines  mM"ked  out  by  said  indictment.  The  fact  that  such  indict- 
ment has  been  found  by  the  grand  jury  aflFords  no  presumption  of  the 
guilt  of  defendant.  As  I  have  heretofore  said  to  you,  this  trial  com- 
mences before  you  With  the  presumption  of  innocence  in  favor  of  de- 
fendant, and  your  verdict  must  be  for  defendant,  unless  you  find  that 
the  evidence  overthrows  this  presumption,  and  brings  your  minds  be- 
yond a  reasonable  doubt  to  a  verdict  of  guilty.  The  evidence  introduced 
shows  that  the  route  agents,  post-office  inspectors,  and  certain  other  em- 
ployes or  officials  in  the  post-office  service  knew,  at  the  time  of  the  mail- 
ing complained  of  in  the  indictment,  that  it  was  being  done,  and  that 
they  suspected  that  it  was  being  done  with  a  fraudulent  intent. 
Whether  they  did  or  did  not  know  these  facts  or  suspect  this  intent  is 
not  important  as  affecting  the  guilt  or  innocence  of  the  defendant 
herein,  and  cannot  change  such  guilt  or  innocence  as  the  same  may  be 
proven  by  the  other  evidence  introduced.  If  the  defendant  is  otherwise 
proven  guilty  of  the  crime  charged,  the  knowledge  of  such  post-office 
officials  or  employes  cannot  shield  him.  But  the  jury  are  authorized  to 
consider  whatever  publicity  or  secrecy  attended  the  acts  proven,  as  cir- 
cumstances in  the  case,  to  be  taken  in  connection  with  all  the  other  facts 
proven  by  evidence. 

Defendant,  Newton,  has  produced  witnessies  who  have  testified  to  the 
reputation  of  defendant  in  the  vicinity  of  his  residence  for  honesty  and 
personal  integrity.     This  is  competent  evidence,  and  the  good  character 
v.52K.no.3— 19 
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of  defendant  in  this  respect  is  a  fact  to  be  weighed  and  considered  by 
you  in  the  light  of  all  the  evidence  bearing  upon<  the  question  of  his 
innocence  or  guilt  of  the  crime  charged  against  him  in  tlie  indictment. 
But  good  character  is  no  defense  against  crime  actually  committed, 
and  the  jury  are  charged  that,  if  the  guilt  of  defendant  is  plainly  proven 
to.  the  satisfaction  of  the  jury,  notwithstanding  the  evidence  of  his  good 
character,  then  it  is  the  duty  of  the  jury  to  convict,  irrespective  of  such 
evidence  of  character.  If,  however,  the  jury  find  the  evidence  conflict- 
ing and  doubtful  as  to  defendant's  guilt,  the  importance  which  the  jury 
are  authorized  to  give  to  the  evidence  of  good  character  is  thereby  in- 
creased. 

I  have  to  say  to  you  further,  gentlemen,  and  this  statement  is  to  be 
understood  as  affecting  the  entire  charge  given  you,  that  if  you  can  rec- 
oncile the  evidence  before  you  upon  any  reasonable  hypothesis  of  the 
defendant's  innocence,  it  is  your  duty  so  to  do;  and  before  you  can  find 
the  defendant  guilty  of  the  crime  charged  in  the  indictment  you  must 
find  such  guilt  beyond  a  reasonable  doubt.  This  does  not  mean  that 
upon  every  proposition  of  fact  under  the  evidence  you  must  find  that 
proposition  proven  beyond  a  reasonable  doubt.  This  reasonable  doubt 
relates  to  the  question  of  defendant's  guilt  under  all  the  evidence.  You 
will  take  up  the  evidence  bearing  on  each  proposition  of  fact,  and  from 
that  evidence  determine  whether  such  fact  proposition  is  by  the  evidence 
satisfactorily  proven  to  you;  and  then,  when  applying  the  fact  propositions 
proven  to  the  question  of  defendant's  guilt,  you  will  act  upon  the  rule  I 
have  stated,  and  must  find  him  guilty  beyond  a  reasonable  doubt,  before 
you  can  return  a  verdict  of  guilty.  And  after  considering  all  the  evi- 
dence, if  you  have  a  reasonable  doubt  of  the  guilt  of  defendant,  ybu 
must  acquit  him;  but  if,  upon  such  consideration,  you  do  not  have  a 
reasonable  doubt  of  his  guilt,  it  is  your  dutj'  to  return  a  verdict  of  guilty. 
A  reasonable  doubt,  as  I  have  used  that  term,  is  what  the  term  indi- 
cates. It  is  a  doubt  based  on  reason,  and  which  is  reasonable  in  view 
of  all  the  evidence.  It  is  an  honest,  substantial  mi^iving,  generated  by 
insufficiency  of  proof.  It  is  not  a  captious  doubt,  nor  a  doubt  suggested 
by  the  ingenuity  of  counsel  or  jury,  and  unwarranted  by  the  testimony; 
nor  is  it  a  doubt  born  of  a  merciful  indiuation  to  permit  the  defendant 
to  escape  conviction,  nor  prompted  by  sympathy  for  him  or  those  con- 
nected with  him.  But  if,  after  an  impartial  comparison  and  consideration 
of  the  evidence,  you  can  candidly  say  that  you  are  not  satisfied  of  the 
defendant's  guilt,  you  have  a  reasonable  doubt.  If,  however,  on  an  impar- 
tial comparison  and  consideration  of  all  the  evidence,  you  have  an  abid- 
ing conviction  of  the  guilt  of  defendant,  such  a  conviction  as  you  would 
be  willing  to  act  upon  in  the  more  weighty  and  important  matters  relat- 
ing to  your  own  affairs,  then  you  have  no  reasonable  doubt." 

Gentlemen,  you  are  the  sole  judges  of  the  testimony.  Under  the  oatha 
you  have  taken  you  are  to  receive  as  the  law  applicable  to  the  case  the 
instructions  given  you  by  the  court,  and  you  are  to  be  governed  by  them. 
But  it  is  your  sole  province  to  determine  the  weight  to  be  given  to  the 
testimony  which  has  been  introduced.     Consider  the  demeanor  of  the 
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witnesses  on  the  witness  stand,  their  relation  to  the  defendant  in  any 
way,  business  or  otherwise;  their  interest  or  lack  of  interest  in  the  case; 
any  bias  or  prejudice  exhibited  by  them;  the  consistency  or  inconsist- 
ency of  their  statements;  whether  their  testimony  is  contradicted  or  cor- 
roborated by  other  testimony  regarded  by  you  as  credible  and  worthy 
of  belief;  and,  having  considered  the  testimony  in  the  light  of  all  the 
circumstances  proven  in  the  case,  give  to  the  testimony  of  each  witness 
that  weight  to  which  you  may  find  it  is  justly  entitled.  Wherever  you 
can  consistently  reconcile  conflicting  testimony,  it  is  your  duty  to  do  so; 
but  where  you  find  any  conflict  of  testimony  which  you  cannot  reconcile, 
hesitate  not  to  cast  aside  that  which  you  deem  incorrect  and  untrue,  and 
accept  and  hold  fast  to  the  truth  as  you  find  it  established  in  the  evi- 
dence. Gentlemen,  take  this  case,  determined  to  do  justice  both  to  the 
government  and  to  the  defendant.  The  government  is  in  no  wise  entitled 
to,  nor  does  it  ask  at  your  hands,  the  conviction  of  any  man  who  is  not 
proven  guilty  of  the  crime  of  which  he  stands  charged;  nor  should  your 
verdict  declare  the  guilt  of  such  a  one.  But  if  the  defendant  is  proven 
guilty  within  the  terms  of  the  instructions  I  have  given  j'ou,  it  is  your 
duty  to  say  so  by  your  verdict.  Thus  innocence  is  protected  by  our 
courts,  and  guilt  is  brought  to  its  just  punishment. 

ADDmONAI,   INSTRUCTIONS. 

The  jury  having  sent  to  the  court  the  following  interrogatory,  "Hon. 
Judge  Woolmn:  Have  we  the  right  to  consider  the  remailing  at  Gaines- 
ville, Mo.,  as  evidence  of  a  conspiracy?  L.  L.  Cor.uNs,  Foreman," — 
the  jury  were  called  into  court,  and  the  following  additional  instructions 
given  them: 

Gendemen  of  the  Jury:  I  am  in  receipt  of  your  inquiry  this  morn- 
ing, as  to  whether  you  have  the  right  to  consider  the  remailing  at  Gaines- 
ville, Mo.,  as  evidence  of  a  conspiracy.  The  instructions  given  you 
upon  yesterdaj'  were  intended  to  cover  this  point.  You  were  instructed 
that  three  things  must  be  found  by  you  to  justify  a  verdict  of  guilty: 
First,  that  a  conspiracy  such  as  charged  in  the  indictment  existed;  sec- 
ond, that  one  of  the  parties  in  the  conspiracy  committed  the  overt  act 
chained  in  the  indictment;  third,  that  defendant,  Newton,  was  a  party  to 
such  conspiracy.  I  expressly  instructed  you,  and  your  present  inquiry 
indicates  that  you  so  understood  the  court,  that  the  remailing  at  Gaines- 
ville, Mo.,  would  not  prove,  or  tend  to  prove,  the  overt  act,  because 
that  act  is  by  the  indictment  charged  to  have  been  done  in  the  southern 
district  of  Iowa;  and  that  this  remailing  by  0.xford  could  not  be  consid- 
ered as  proving  or  tending  to  prove  that  the  defendant,  Newton,  was  a 
member  of  a  conspiracy,  unless  such  remailing  was  brought  home  to  and 
connected  with  him;  and  that  his  connection  with  a  conspiracy  must  be 
proven  by  his  own  acts  or  declarations;  and  that,  while  any  letters  or 
telegrams  in  evidence  from  Newton  to  Oxford  might  be  considered  upon 
the  question  of  defendant's  (Newton's)  connection  with  a  conspiracy, 
the  act  of  the  remailing  by  Oxford  would  not,  and  could  not,  be  proof 
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that  defendant,  Newton,  was  a  member  of  a  conspiracy,  unless  that 
remailing  is  brought  home  to  and  connected  with  defendant,  Newton, 
or  shown  to  have  been  done  with  his  assent,  direction,  or  approval. 
You  were  further  instructed  that  the  remailing  at  Gainesville  by  Oxford 
was  to  be  considered  by  you  as  bearing  on  the  nature,  extent,  plans,  and 
operations  of  any  conspiracy  of  which  you  might  find  theOi  a  part.  You 
will  recognize  as  being  contained  in  the  instructions  given  you  upon 
yesterday  that,  ordinarily,  a  conspiracy  can  only  be  proven  by  circum- 
stantial evidence;  that  is,  the  conspirators  do  not  say  to  others,  nor 
■write  letters  to  others  saying,  "There  is  a  conspiracy,  and  we  are  the 
conspirators."  And  so  the  law  permits  the  existence  of  a  conspiracy  to 
be  proven  in  all  cases  by  circumstantial  evidencej  that  is,  the  govern- 
ment proves  what  it  claims  to  be  the  circumstances  showing  the  existence 
of  a  conspiracy  and  the  operations  under  its  plan.  It  may  show  the  ac- 
quaintance of  the  parties  charged  one  with  another,  any  business  rela- 
tions existing  between  them,  any  communications  passing  between  them, 
and  the  more  or  less  close  relationship  they  sustain  to  each  other.  Then 
it  may  show  the  interest  they  may  have  in  doing  what  is  charged  to  be 
the  object  of  the  conspiracy,  and  the  interest  each  one  has,  and-  the  de- 
sire or  willingness  shown  by  the  others  to  assist,  in  accomplishing  that 
end;  and  it  may  also  show  what  was  done,  as  it  claims,  in  carrying  out 
the  conspiracy  to  effect  the  common  design  or  purpose  charged;  and  the 
several  parts  performed,  and  wherever  performed,  towards  reaching  the 
common  end;  and  any  other  like  circumstances  which  may  throw  light 
upon  the  question  whether  the  conspiracy  existed.  And  from  all  the 
circumstances  proven  the  jury  are  authorized  to  find  that  a  conspiracy  did 
or  did  not  actually  exist,  as  the  result  shall  be  found  by  them  under  all 
the  evidence.  So,  in  this  case,  you  will  take  the  evidence  bearing  on 
any  personal  or  business  relations  between  defendant,  Newton,  and  Mr. 
Oxford;  on  the  telegrams  and  letters  and  any  other  coumiunications 
proven  to  have  passed  between  them ;  on  whatever  desire  of  the  one  you 
find  apparent  to  aid  or  assist  the  other;  on  any  acts  performed  by  either  or 
by  both,  or  by  others  under  the  direction  of  either  or  both,  with  reference 
to  any  part  of  what  is  alleged  to  be  a  conspiracy,  or  to  any  matters 
which  are  claimed  to  have  been  the  carrying  out  of  the  conspiracy, 
whether  in  Iowa,  Missouri,  or  elswhere,  and  including  the  mailing  and 
remailing  of  the  mail  matter  in  Iowa  or  Missouri.  You  will  consider 
all  the  evidence,  circumstantial  or  direct,  which  may  throw  light  upon 
the  question  whether  the  conspiracy  charged  actually  exisleil;  and,  hav- 
ing so  considered  all  the  evidence,  and  governed  by  the  instructions  given 
you  by  the  court,  you  will  find  your  verdict  according  to  the  fact,  as 
your  judgments  and  consciences  shall  enlighten  you. 

The  jury  fonnd  a  verdict  of  acquittal. 
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in  re  Lifieri  el  ai. 
.  .  (DUtrlct  Court,  S.  D.  y^  York.    July  29, 1893.) 

Immiobatiok— Contract  Labobeh  Okcs  Passbd— Powbr  to  Arhbst  and  RMrnBK. 

Under  due  authority  from  the  secretary  of  the  treoaury,  granted  either  by  gen- 
eral regulations  or  by  special  instructions  in  individual  cases,  pursuant  to  the  act 
of  October  19,  18JiS,  the  superintendent  or  inspector  of  immigration  may,  at  any 
tUne  within  one  year  after  his  landing,  take  Into  custody,  and  return  to  the  coun- 
try from  which  he  came,  an  alien  emigrant  arriving  In  violation  of  law,  even 
though  he  may  have  been  previously  passed  and  allowed  to  land. 

At  Law.     On  i^turn  of  writ  of  habeas  corpus. 
Henry  Humphrey*,  for  petitioners. 
Johti  0.  MM,  Asst.  U.  S.  Dist.  Atty. 

Bbow'n,  ])istrict  Judge.  Hy  the  petition  and  return  upon  the  writ 
of  habeas  corpus  in  the  above  nintter,  it  appears  tliat  four  of  the  petition- 
ers arrived  at  this  port  as  impiigrants  on  the  14th  of  June,  1892;  and 
seven  others  on  the  14th  of  July.  Upon  the  customary  examination, 
no  objection  to  their  landing  appearing,  they  were  allowed  by  the  immi- 
gration inspectors  to  laud  at  New  York.-  On  the  17th  of  July  they  re- 
turned to  Ellis  island  for  the  purpo&e  of  procuring  immigrant  tickets  for 
transportation  to  North  Hector,  N.  Y. ,  at  the  reduced  rates  allowed  to 
immigrants;  and  it  being  then  learned  that  they  had  come  to  thLj  coun- 
try under  a  contract  to  labor  on  a  railroad  at  North  Hector  at  $1.25  per 
.day,  they  were  arrested  by  the  inspectors  of  immigration,  and  their  affi- 
davits being  taken  in  proof  of  the  above  fact,  they  were  held  in  custody 
to  be  returned  upon  the  vessels  by  which  they  came.  A  writ  of  habeas 
corpus  was  applied  for  on  the  ground  that  having  been  allowed  to  land 
unconditiomilly,  they  were  no  longer  subject  to  the  jurisdiction  of  the 
superintendent  or  inspectors  of  immigration,  and  were  unlawfully  de- 
tained by  them. 

By  section  11,  Act  March  3,  1891,  (26  St.  at  Large,  p.  1084;  1  Supp. 
Key.  St.,  2d  Ed.,  937,)  it  is  provided  that  "any  alien  who  shall  come 
into  the  United  States  in  violation  of  law  may  be  returned  as  by  law 
provided  at  any  time  within  one  year  thereafter."  Nothing  else  in  this 
act  states  by  whom,  or  how,  or  by  what  proceeding  such  return  is  to  be 
effected.  The  phrase  "as  provided  by  law"  undoubtedly  refers,  there- 
fore, to  the  provisions  of  the  act  of  October  19,  1888,  on  the  same  sub- 
ject, (25  St.  at  I^rge.  p.  5G5;  1  Supp.  Rev.  St.,  2d  Ed.,  633.)  The  first 
section  of  this  act  authorizes  the  secretary  of  the  treasury,  in  case  be 
"shall  be  satisfied  that  an  immigrant  has  been  allowed  to  land  contrary 
to  the  prohibition"  of  the  aqt  of  February  23,  1887,  "to  cause  such  im- 
migrant within  a  period  of  one  year  after  landing  or  entry  to  be  taken 
into  custody  and  returned  to  the  country  from  whence  he  came."  The 
act  of  October  19,  1888,  is  declared  to  be  an  amendment  to  the  act  of 
February  23,  1887,  (24  St.  at  Large,  p.  414;  1  Supp.  Rev  St.,  2d  Ed., 
541;)  and  the  latter  .ict  amends  the  act  of  February  26,  1885,  (23  St. 
at  Large,  p.  332;  1  Supp.  Rev.  St.,  2d  Ed.,  479,)  "to  prohibit  the 
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importation  and  immigration  of  foreigners  and  aliens  under  contract  or 
agreement  to  perform  labor."  In  the  act  of  1887,  above  cited,  it  ia 
made  the  duty  of  the  officers  designated  by  the  secretary  of  the  treasury 
to  examine  immigrants,  "and  if  in  such  examination  there  shall  be 
found  among  such  passengers  any  person  included  in  the  prohibition 
of  this  act  *  •  *  such  person  shall  not  be  permitted  to  land."  By 
the  same  act  fhe  secretary  of  the  treasury  was  authorized  to  establish 
regulations,  rules,  and  instructions  carrying  out  the  provisions  of  the 
act  "for  the  return  of  the  aforesaid  persons  to  the  country  from  whence 
they  came." 

All  the  acts  prior  to  that  of  October  19,  1888,  had  reference  to  pro- 
ceedings before  the  immigrants  were  finally  landed  and  passed.  The 
act  of  1888  first  authorized  the  secretary  of  the  treasury,  within  a  year 
after  the  immigrant  had  been  allowed  to  land,  to  cause  him  to  be  taken 
into  custody  and  returned,  in  case  the  secretary  should  be  satisfied  that 
he  had  been  allowed  to  land  contrary  to  the  provision  of  the  act  of  1887. 
The  act  of  March  3,  1891,  does  not  create  any  new  authority,  either  to 
arrest  or  to  return  immigrants,  but  provides  by  section  11  additional 
means  for  the  expense  thereof.  Section  1  of  the  act  of  1891  has  no  aj)- 
plication,  in  my  judgment,  to  the  class  of  contract  laborers,  but  only  to 
assisted  immigrants,  and  to  the  classes  previously  named;  but  the  as- 
sisted immigrant  is  not  within  the  prohibition  of  section  1,  if  it  appears 
satisfactorily  on  special  inquiry  that  he  does  not  belong  to  either  of 
those  foregoing  classes,  or  to  the  class  of  contract  laborers.  Section  8 
of  the  act  of  1891  has  reference  to  proceedings  taken  before  immigrants  • 
are  allowed  to  land,  and  not  to  any  proceedings  for  the  recapture  of  sucli 
as  have  once  been  passed  and  landed. 

The  authority,  therefore,  to  cause  the  arrest  for  deportation  of  immi- 
grants who  have  once  been  passed  and  landed,  on  the  ground  that  they 
have  come  here  in  violation  of  law,  must  be  found  in  the  act  of  October 
19,  1888,  above  cited.  This  act,  being  an  amendment  to  the  act  of 
February  23,  1887,  must  be  construed  in  connection  therewith,  and  as 
a  part  of  the  act  of  1887.  The  general  authority  of  the  secretary  of  the 
treasury  to  establish  regulations  and  rules  for  the  return  of  immigrants, 
comimg  here  unlawfully,  to  the  countries  from  which  they  came,  as  pro- 
vided by  sections  7  and  8  of  the  act  of  1887,  are,  therefore,  applicable 
to  the  execution  of  the  authority  given  to  the  secretary  of  the  treasury 
])j'  the  act  of  1888.  It  is  not  necessary  that  he  should  act  personally 
in  the  one  class  of  cases  more  than  in  the  other.  But  in  order  to  au- 
thorize either  the  superintendent  or  the  inspectors  of  immigration  to 
take  into  custody  immigrants  who  have  been  ])reviously  passed  and 
allowed  to  land,  and  who  may  be  anywhere  within  the  country,  it  is 
neces.sary  that  the  secretary  of  the  treasury  sliould  give  those  ofticei-s  due 
authority  to  act,  either  by  general  regulations,  or  else  by  special  instruc- 
tions in  individual  cases;  for  there  is  nothing  in  the  statutes  authoriiing 
tho.«e  officers  to  proceed  to  arrest  immigrants  once  passed  and  landed,  ex- 
cept through  some  such  direction  or  authority  from  the  secretary  of  the 
treasury. 
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In  the  present  case  the  general  r^ul&tions  and  instractio&B  have  been 
recalled  for  revision  by  the  secretary  of  the  treasury,  and  copies  thereof 
were  not  at  hand  to  be  produced  at  the  hearing  of  this  matter,  in  order 
to  ascertain  whether  they  contained  sufficient  authority  or  not.  But  a 
special  letter  of  instructions  has  been  issued  to  the  superintendent  of  im- 
mignatjon  during  the  pendency  of  these  proceedings,  "approving  the 
course"  pursued  by  him  in  the  arrest  of  the  petitioners,  and  directing 
him  "to  proceed  to  effect  the  return  of  the  immigrants  to  the  country 
from  which  they  came."  This  direct  instruction  is  a  sufficient  author- 
ity. The  affidavit  signed  by  the  petitioners  voluntarily,  after  the  con- 
tents thereof  had  been  carefully  interpreted  to  them,  shows  clcnrly  that 
they  came  here  under  a  contract  or  promise  of  labor  at  $1.25  per  day, 
and  therefore,  in  violation  of  the  act  of  1885,  and  unlawfully.  By  the 
amendment  of  1887,  therefore,  they  became  liable  to  be  returned  with- 
out being  permitted  to  land,  and  under  the  act  of  1888  they  were  liable, 
within  one  year  after  being  permitted  to  land,  to  be  arrested  and  re- 
turned. The  proof  of  the  facts  being  clear,  and  the  personal  direction 
of  the  secretary  of  the  treasury  that  they  be  returned,  and  his  ratification 
of  the  previous  proceeding,  being  explicit,  I  am  compelled  to  dismiss 
the  writ,  and  to  remand  the  petitioners  accordingly. 


Waite  v.  Robinson  et  al. 

(Circuit  Court,  D.  Mmaaohusetts.    September  15,  189S.) 

No.  2855. 

Patents  for  Inventions— Inventiox—Coxvkrtible  Chairs. 

Letters  patent  No.  829,805.  issued  November  3, 168.5,  to  WIlKam  Boscswen,  for  an 
improvement  in  chairs  that  may  bo  ooDverted  from  a  high  to  a  low  chair  and  car- 
riage, are  void  for  want  of  invention. 

In  Equity.  Bill  by  Oilman  Waite  against  Charles  H.  Robinson  and 
others  for  infringement  of  letters  patent  No.  329,805,  issued  November 
3, 1885,  to  William  Boscawen,  assignor  to  Daniel  L.  Thompson,  Charles 
A.  Perley,  and  Gilman  Waite,  for  an  improvement  in  chairs.  Bill  dis- 
missed. 

In  his  specifications  the  patentee  describes  his  invention  as  follows: 
"This  invention  has  for  its  object  an  improvement  In  convertible  chairs, — 
that  is,  cliairs  that  may  be  converted  from  a  high  chair  to  a  low  chair  and 
carriiige;  and  the  invention  consists  in  a  convertible  ch.iir so  constructed  that 
its  bacl<  posts  form  slitleways,  whereon  the  seat  of  the  chair  may  slide  up  and 
down,  and  form  also  the  push-handle  and  front  legs  or  support  of  the  chair; 
and  the  invention  still  fnrthfr  con.sisls  in  a  convertible  chair  having  a  sliding 
chair  seat  in  combination  with  guidewnys,  whereon  the  seat  may  slide  up  and 
"down;  and  the  invention  also  consists  in  slideways  formed  by  the  back  posts 
of  a  chair  and  a  sliding  seat,  in  combination  with  wheels  or  rollers,  whereon 
the  seat  is  directly  or  indirectly  supported  in  its  lowest  position, — all  of  which 
is  with  greater  particularity  hereinafter  shown,  describvd,  and  claimed." 
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The  claims  of  the  patent  are  as  follows: 

"(1)  The  combination,  with  the  slides,  A,  and  wheels,  D,  connected  there- 
with, of  the  seat,  E,  its  bracket,  F,  and  attached  wheels,  H,  substantially  as 
specified.  (2)  The  combination,  with  the  slides  and  their  attached  wheels,  of 
the  seat  provided  with  a  pair  of  wheels,  and  adapted  to  slide  on.  and  be  secured 
in  different  positions  upon,  said  slides,  substantially  as  described.  (3)  The 
combination,  with  the  slides.  A,  having  the  grooves,  B,  and  stops  or  catches, 
of  the  seat  and  its  supporting  bracket,  having  studs  engaging  said  grooved 
slides,  and  adapted  to  engage  said  stops  or  catches,  and  wheels  upon  the  said 
slides  and  brackets,  substantially  as  described.  (4)  The  inclined  slides.  A, 
combined  with  the  seat  adapted  to  move  up  or  down  said  slides,  means  to  lock 
said  seat  in  different  altitudes  on  said  slides,  and  wheels  connected  with  the 
seat,  substantially  as  described.  (5)  The  s.ides.  A,  forming  the  front  legs 
and  back  support  for  the  seat,  and  tlie  attached  rear  legs,  C,  and  wheels,  D, 
combined  with  the  chair  seat,  its  supporting  bracket  engaging  and  movable 
up  and  down  said  slides,  and  means  to  retain  it  in  given  position  thereon, 
substantially  as  described.  (6)  The  slides.  A,  having  the  rear  legs,  C,  and 
wheels,  D,  combined  with  the  seat,  £,  its  bracket,  F.  engaging  and  movable 
up  and  down  said  slides,  and  means  to  retain  it  in  position,  and  the  spring, 
G,  connecting  the  seat  and  bracket,  substantially  as  described.  (7)  The 
slides.  A,  having  the  rear  legs,  C,  and  wheels,  D,  and  extended  to  form  push- 
handles,  combined  with  the  seat,  £,  its  bracket,  F,  engaging  and  movable 
up  and  down  said  slides,  and  means  to  retain  it  in  position,  and  the  spring, 
6.  connecting  the  seat  and  bracket,  substantially  as  described.  (8)  The 
slides,  A,  having  the  rear  legs,  C,  and  wheels,  U,  combined  with  the  seat,  E, 
its  bracket,  F,  engaging  and  movable  up  and  down  said  slides,  and  means  to 
retain  it  in  position,  the  stops,  h,  wheels,  H,  and  the  spring;,  G,  connecting 
the  seat  and  bracket,  substantially  as  described." 

Maynadier  &  Beach,  for  complainant. 

Hey  &  Wilkiman  and  WUliam  A.  Morse,  for  defendants. 

Putnam,  Circuit  Judge.  That  the  complainant  had  difficulty  when 
he  applied  for  his  patent,  in  understanding  the  spirit  and  essence  of  his 
alleged  invention,  is  inferable  from  the  fact  that,  on  an  improvement  of 
80  low  a  grade  as  his  must  be  admitted  to  be,  he  stated  his  claim  in 
eight  different  ways.  This  inference  is  strengthened  beca,U8e  he  does 
not  now  inform  the  court  whether  be  relies  on  all  his  claims,  which  is 
hardly  possible,  or  on  which  of  them  he  relies;  but  he  leaves  the  court 
to  look  through  them  all,  compare  their  phraseology,  and  endeavor  thus 
to  ascertain  what  he  has  lailetl  to  point  out. 

In  his  direct  examination  his  expert  testified  as  follows: 
"The  main  novelty  is  that  the  seat  slides  up  and  down  on  the  frame,  and 
has  feet  of  its  own,  which,  when  it  is  held  in  its  lowest  position,  extend  be- 
low the  adjacent  part  of  the  frame,  and  hold  them  up  from  the  floor. " 

At  that  stage  of  his  testimony,  the  expert  expressed  himself  as  though 
there  was  a  double  novelty,— one  in  the  sliding  up  and  down  of  the 
seat,  and  the  other  in  the  capability  of  extending  the  feet  below  the  ad- 
jacent part  of  the  frame.  The  former  he  properly  abandoned  at  the  dose 
of  liis  cross-examination,  in  connection  with  what  he  had  to  say  as  to  the 
Cross  patent,  under  which  the  defendants  claim  to  be  manufacturings. 
The  court  is  unable  to  appreciate  that  what  was  thus  left,  whether  in 
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combination  or  otherwise,  is  sufficient  to  put  in  operation  the  power 
vested  in  congress  by  the  constitution  to  promote  the  progress  of  sci- 
ence and  useful  arts  by  securing  to  inventors  exclusive  rights. 

We  refer  to  the  topic  of  the  utility  of  complainant's  chair  only  as  it 
bears  on  the  point  of  invention.  One  of  the  defendants  testified  that  a 
chair  made  in  accordance  with  the  patent  in  suit  would  not  be  a  prac- 
tical commercial  article;  and  it  appears  by  the  evidence  of  the  plaintiff 
that,  although  at  the  time  he  testified  he  had  owned  this  patent  for  seven 
years,  he  neVer  had  put  on  the  market  a  chair  constructed  to  confohn  to 
it  To  fill  an  order  he  had  commenced  some  15  dozen,  which  were  not 
completed  at  the  date  of  his  deposition. 

This  is  not  an  instance  where  a  valuable  invention  lies  dormant  for 
want  of  meauB  of  developing  it;  because  the  complainant  also  testified 
that  he  manufactures  nothing  but  patent  chairs  of  various  kinds,  and 
sells  these  to  the  extent  of  70,000,  more  or  less,  annually.  A  novelty 
which  remains  unused  so  many  years  in  the  hands  of  an  extensive  man- 
ufacturer, exclusively  engaged  in  the  special  trade  to  which  it  relates, 
must  be  presumed  to  involve,  at  the  best,  a  verj'  low  degree  of  that  use- 
ful invention  which  the  oatent  code  of  the  United  States  requires.  In- 
deed, the  entire  field  shown  by  the  exhibits  in  this  case  seems  a  dreary 
one,  nowhere  enlivened  by  a  single  exhibition  of  the  genius  of  inven- 
tion, or  of  the  "happy  thought"  which,  under  the  patent  laws,  frequent- 
°  ly  answers  in  the  place  of  the  former. 

We  think  the  sum  of  all  that  can  be  said  is  that  the  complainant's 
novelty  shows  somewhat  more  mechanical  skill,  experience,  and  aptitude 
than  those  which  preceded  it,  but  not  enough  to  rise  above  the  condi- 
tions described  in  HoUitter  v.  Manvfacturing  Co.,  113  U.  S.  59,  73,  5 
Sup.  Ct.  Rep.  717. 

Bill  dismissed,  with  costs  for  the  defendants. 


Caufornia  AsTmciAi.  Stone  Pav.  Co.  v.  Stawh  «C  oL 

(Circuit  Court,  If.  D.  CaHfomia.    Auguat  8»,  18W.) 

No.  11.449. 

tArmrm  iwm  Ihtbittiow*— lHn«ijroBMBiiT»— Coxcketi  Fitbhbktb. 

Reissued  letters  patent  No.  4,364,  granted  May  2,  liiTl,  to  John  ScblUIn^er  for  mn 
improTement  in  concrete  pavements,  consisting  in  dividing  the  pavement  Into 
blocdts  by  the  Interposition  of  strips  oi  tarred  paper  or  equivalent  material,  so  tDat 
each  block  may  be  removed  and  repaired  separately,  is  infringed  by  a  sidewallt 
laid  In  two  layers,  the  bottom  one  of  coarse  cement,  separated  into  blocks  by  scant 
llDg  joints,  and  the  top  one  of  fine  cement,  divided  while  plastio  by  a  trowel  or 
othei'  cutting  instrument,  on  lines  coincident  with  the  scantling  joints,  so  as  to  in- 
duce the  cracking  to  follow  such  joints,  rather  than  the  body  of  the  block.  Surt- 
Ina  r.  SdMlinger,  9  Sup.  Ct.  Rep.  SM,  ISO  U.  S.  466,  followed.  Paving  Co.  V. 
SOMlicke,  7  Sup.  Ct.  Rep.  881, 119  C  S.  401,  distinguUbed. 


Digitized  by 


Google 


298  rSOERAL  BEPOBTEB,  voL  52. 

At  Law. 

Action  by  the  California  Artificial  Stone  Paving  Company  against 
Mary  A.  Starr  and  others  for  infringement  of  reissued  letters  patent  No. 
4,364,  granted  May  2,  1871,  to  John  Schillinger,  on  the  surrender  of 
original  patent  No.  105,599,  granted  to  him  July  19,  1870,  for  an  im- 
provement in  concrete  pavements.  Judgra»'nt  for  plaintiff.  The  claims 
of  the  patent  are  as  follows: 

"(l)k  A  concrete  pavement  laid  in  detached  blocks  or  sections,  substantially 
in  the  manner  shown  and  described.  (2)  The  arrangement  of  tar  paper,  or 
its  equivalent,  between  adjoining  blocks  of  concrete,  substantially  as  and  for 
the  purpose  set  forth." 

The  advantage  of  the  invention  is  stated  to  be  that  this  arrangement 
"allows  the  blocks  to  heave  separately  from  the  effects  of  the  frost,  or  to 
be  raised  or  moved  separately,  whenever  occasion  may  arise,  without  in- 
jury to  the  adjacent  blocks." 

Edmund  Tariszky  and  Wheaton,  KaUoch  &  Kierce,  for  plaintiff. 

Parker  &  Eells,  for  defendants. 

McKenna,  Circuit  Judge,  (orally.')  I  am  constrained  to  render  judg- 
ment for  plaintiff.  The  action  is  for  the  infringement  of  the  Schillinger 
patent  for  artificial  stone  pavements.  It  has  been  interpreted  so  often 
as  to  leave  nothing  new  to  be  decided  or  announced  about  it,  and  it  has 
been  extended  and  indulged  very  far.  In  Hurlbitt  v.  Schillinger,  130  U. 
S.  456^65,  9  Sup.  Ct.  Rep.  584,  the  supreme  court  say: 

"The  invention  consists  in  dividing  the  pavement  into  blocks,  so  that  one 
block  can  be  removed  and  repaired  witlioiit  injury  to  the  rest  of  the  pave- 
ment; the  division  being  effected  by  either  a  permanent  or  temporary  inter- 
position of  something  between  the  blocks. " 

A  pavement  laid  in  two  layers,  a  bottom  one  of  coarse  cement  and  a 
top  one  of  fine  cement,  and  the  division  of  the  upper  one,  while  plastic, 
by  a  trowel  or  other  cutting,  iustruuicut,  on  a  line  coincident  with  the 
line  between  the  sections  in  the  lower  layer,  so  as  control  the  cracking, 
and  induce  it  to  follow  the  joints  of  the  divisions,  rather  than  the  body 
of  the  blpek,  "accomplishes  the  substantial  result  of  Schillinger's  inven- 
tion in  substantially  the  way  devised  by  him,  and  is  within  the  patent 
as  it  stands  after  the  disclaimer."  130  U.  S.  465,  9  Sup.  Ct.  Rep.  584. 
The  defendant's  pavement  was  so  laid.  The  marking  it  on  the  sections 
formed  by  the  scantling  joints,  so  called,  produces  this  result,  hence 
must  be  held  an  infringement.  The  markings  into  blocks  within  such 
sections  do  not  do  this,  hence  are  no  infringement. 

It  is  urged  that  in  Paving  Co.  v.  SduUicke,  119  U.  S.  401,  7  Sup.  Ct. 
Rep.  391,  it  was  held  that  marking  the  upper  course  with  a  cutting  in- 
strument to  the  depth  of  about  one  sixteenth  of  au  inch,  for  ornamental 
purposes,  was  not  an  infringement,  and  it  is  further  urged  that  the  testi- 
mony in  the  case  at  bar  shows  the  uiarkiug  only  to  have  been  done  for 
ornamental  purposes.  But  in  Paving  Co.  v.  Schalicke,  the  court  say  tliat 
it  was  not  shown  that  the  marking  in  that  case  produced  any  such  di- 
vision in  blocks  as  the  patent  speaks  of,  even  in  degree: 
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"There  were  no  blocks  produced,  and  of  course  there  was  nothing  inter- 
posed between  the  blocks.  *  ♦  ♦  Tlie  marking  was  only  for  ornamenta- 
tion, and  produced  no  free  points  between  the  blocks,  and  the  evidence  as  to 
the  condition  of  the -defendants'  pavements  after  they  were  laid  shows  that 
they  did  not  have  the  characteristic  features  above  mentioned  as  belonging  to 
the  patented  pavement. " 

In  the  case  at  bar  the  defendants'  pavements  have  the  characteristic 
features  belonging  to  the  patented  pavement.  Its  object  was  attained. 
To  clear  up  what  was  doubtful  in  the  oral  testimony,  I  inspected  the 
pavement.  The-cnt  in  the  upper  layer  was  directly  over  the  line  of  the 
two  sections  formed  by  the  scantling  joints,  and  the  cracking  followed 
the  cut,  and  not  the  body  of  the  section.  A  section  was  selected  by 
counsel  for  plaintifT  and  defendants,  to  see  if  one  section  could  be  re- 
moved without  injury  to  the  other;  that  is,  would  come  up  separately. 
The  trial  was  successfiil.  The  sections  easily  separated  on  the  line  of 
the  crack  between  them.  All  the  objects  of  the  patent,  as  interpreted 
by  the  decisions,  supra,  were  shown  to  be  attained. 

It  is  further  claimed  by  defendants  that  marking  on  the  line  of  the 
scantling  joints  is  not  marking  into  blocks,  within  the  meaning  of  the 
patent.  In  Paving  Co.  v.  Schalicke,  supra,  the  defendants  laid  their 
pavement  in  strips  from  the  curb  of  the  sidewalk  inward  to  the  fence  in 
one  mass,  and  then  marked  the  strip  crosswise  with  a  blunt  marker  to 
the  depth  of  about  one  sixteenth  of  an  inch,  and  it  was  held  no  infringe- 
ment. It  does  not  appear  from  the  opinion  how  wide  the  "strips"  were, 
but  in  HurlhiU  v.  SMlinger  the  sections  were  7  or  8  feet  by  4  feet. 
These  were  held  to  be  blocks,  within  the  meaning  of  the  patent.  In 
the  case  at  bar  the  sections  are  6  by  10,  some  6  by  11  feet;  but  from 
the  appearance  of  the  pavement  some  were  stnnller, — maybe  3  by  6. 
These  sections,  by  virtue  of  the  authority  of  Hurlbut  v.  SchiUinger,  must 
therefore  be  held  to  be  within  the  definitions  of  the  patent. 

It  may  also  be  observed  that  the  defendant  Ferine  could  have  marked 
his  pavement  for  ornamental  purposes,  and  have  avoided  coincidence 
with  the  line  between  the  sections.  He  did  not  avoid  this  coincidence, 
but  selected  it,  and  attained  thereby  the  objects  of  the  patent,  and  he 

must  be  held  to  have  infringed  it.     The  defendants  laid feet  of 

pavement,  and  it  is  agreed  that  the  charge  therefor  shall  be  4  cents  per 
foot,  amounting  to  $ .     Ijct  judgment  be  entered  accordingly. 
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Edison  Electric  Light  Co.  v.  United  States  Electric  Lighting  Co. 

(Circuit  Court  of  Appealg,  Second  Circuit.    October  4,  l$9i.) 

1.  Patents  por  Inventions — Invention— iNCANnEscENx  Electric  Lamps. 

The  second  claim  of  letters  patent  No.  338,898,  issued  to  Thomas  A.  Edison,  Jan- 
uary 'i7,  ISiiO,  for  an  incandescent  electric  lamp,  consisting  of  a  combination  of  car- 
bon filaments  with  a  receiver  made  entirely  of  f^lass,  from  which  the  air  is  ex- 
hausted, and  conductors  passing  through  the  glass,  is  valid,  since,  in  view  of  the 
prior  state  o'f  the  art,  it  required  invention  to  substitute  a  carbon  filament  for  the 
platinum  wire  of  his  prior  French  patent,  (No.  180,910,  May  28, 1879,)  and  so  com- 
bine it  with  a  vacuum  vessel  as  to  prevent  the  disintegration  of  the  carbon  by 
"air  washing. " 

2.  Samp.— BtppiciEKcr  op  Dbscriptios. 

The  word  "filament, "  used  as  descriptive  of  the  size  of  the  burner,  is  sufficiently 
definite,  in  view  of  illustrations  in  the  speoification,  and  it  is  not  necessary  that  its 
maximum  and  minimum  dimensions  should  be  speoifiea,  especially  since  defend- 
ant's burners  indisputably  lie  wholly  on  one  side  of  the  dividing  line  between  rods 
and  filamente. 

8.  Same. 

The  fact  that  the  patent  did  not  detail  the  method  always  used  by  the  patentee, 
ot  passing  a  current  through  the  filament  during  the  process  of  exhausting  the 
bulb,  does  not  render  the  patent  void  for  want  of  a  sufficient  description  to  enable 
a  person  skilled  in  the  art  to  construct  a  successful  lamp;  for  the  patent  called  for 
a  nearly  perfect  vacuum,  and  this  process  of  obtaining  it  had  been  described  In 
Ediaon's  French  platinum  patent,  and  the  necessity  for  it,  in  order  to  obtain  a  per- 
fect vacuum,  had  been  pointed  out  by  Sawyer  and  Man,  and  would  therefore  nat- 
nrallybe  resorted  to  by  one  familiar  with  these  publications, 
i.  Same — ResuiiTh  not  Fullt  nNOERsrooD. 

The  fact  that  this  process  produces  a  carbonization  of  the  filament,  and  is  now 
used  as  part  of  the  process  of  carbonization,  whereas  the  patent  merely  direct*  that 
the  filament  be  "  properly  carbonized,  "  does  not  show  a  suppression  of  a  necessary 
element  of  the  invention,  or  a  w^ant  of  sufficient  description ;  for,  it  being  apparent 
that  one  skilled  in  the  art  wonld  use  this  method,  it  is  immaterial  that  its  f  uU  ben- 
eficial eSeot  was  not  understood  at  the  time  of  the  application. 

5.  Sams— Limitation  bt  Foheion  Jt'atent. 

A  prior  Canadian  patent,  issued  for  5  years,  and  extended  for  the  further  period 
of  10  years,  should  be  regarded  as  having  a  continuous  term  for  the  entire  period, 
and  as  not  limiting  the  United  States  patent  to  any  shorter  term.  Refriyeratinu 
Co.  v.  HanMwmd,  9  Sup.  Ct.  Rep.  225,  129  U.  S.  164,  followed. 

6.  Same. 

The  Canadian  patent  act,  which  provides  that  "when  a  foreign  patent  exists,  the 
Canadian  patent  shall  expire  at  the  earliest  date  at  which  any  foreign  patent  for 
the  same  Invention  expires, "  refers  only  to  foreign  patents  which  exist  before  the 
issue  of  the  relevant  Canadian  patent.  , 

7.  Same— Limitation  on  Face  of  PATiyr. 

The  failure  to  limit  the  patent  on  its  face  to  a  shorter  term  than  17  years,  so  as 
to  expire  at  the  same  time  with  the  prior  foreign  patent  having  the  shortest  term, 
does  not  aiteot  ite  validity.    Refriaeratlng  Co.  v.  Hamnunid,  «  Sup.  Ct.  Rep.  ia, 
139  Cr.  S.  164,  followed. 
i.  Baue — Certificate  op  Cohkcctiox  B.r  Commissioner. 

The  commissioner  of  patents  has  no  jurisdiction  te  alter  a  patent  by  a  certificate 
of  correction.  Such  a  certificate  is  wholly  void,  and  tlie  patentee's  request  to  have 
the  same  made  cannot  be  considered  as  a  surrender  of  the  original  patent. 

9.  Same— Ab.vtement  by  Dissom'tion  op  Complainant. 

Notwithstanding  the  merjjer  of  the  complainant  with  another  company  into  a 
new  corporation,  the  law  of  tlie  state  of  New  York,  providing  that  pending  suits 
shall  not  be  deemed  to  have  been  abated  or  discontinued  by  reason  ot  any  such 
consolidation,  is  effective  to  prevent  such  abatement  in  a  federal  court. 

Apjjeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

In  Equity.  Bill  by  the  Edi.son  Electric  Light  Company  against  the 
United   States  Electric  Lighting  Company.     The  suit  was  originally 


Digitized  by 


Google 


SDIBON  ELECTRIC  LIGHT  CO.  V.  tJKITBD  STATES  ELECTRIC  LIGHT'G  CO.       301 

brought  on  the  three  following  patents:  No.  223,898,  issued  January 
27,  1880;  No.  227,229,  issued  May  4,  1880;  and  No.  265,777,  issued 
October  10,  1882.  But  by  stipulation  the  bill  was  amended  by  with- 
drawing the  last  two  patents.  As  to  the  other  the  circuit  court  found  in- 
fringement of  the  second  claim,  and  accordingly  rendered  a  decree  for 
injunction  and  an  accounting.  47  Fed.  Rep.  454.  Defendant  appeals. 
Affirmed. 

For  opinions  rendered  in  the  circuit  court  on  questions  relating  to  the 
production  Of  documents,  see  44  Fed.  Rep.  294  and  45  Fed.  Rep.  55. 

Kerr  &  Ourtix,  E<iAvard  Wetmore,  S(tmtid  A:  Dxvncan,  and  Frederic  H.  Betts, 
for  appellant. 

Eaton  &  Letmg,  C.  A.  Seward,  Oroevencr  P.  lawrey,  S.  B.  Eaton,  Albert  H. 
Walker,  and  Richard  N.  Dtfer,  for  respondent. 

Before  Lacombe  and  Shipm.\n,  Circuit  Judges. 

Lacohbe,  Circuit  Judge.     On  January  27,  1880,  under  an  applica- 
tion filed  November  4,  1879,  letters  patent  No.  228,898  were  issued  to> 
Thomas  A.  Edison,  and  by  subsequent  assignments  passed  to  the  com- 
plainant.    The  four  claims  of  the  patent  are  as  follows: 

"(1)  An  electric  lainp  lor  giving  light  by  incandescence,  consisting  of  a 
fliament  of  carbon  of  high  resistance,  made  as  described,  and  secured  to  me- 
tallic wires,  aa  set  forth.  (2)  The  combinatiau  of  carbon  filaments  with  a 
receiver,  made  entirely  of  glass,  and  conductors  passing  tbrongb  the  glass, 
and  from  which  receiver  the  air  is  exhausted,  for  the  purposes  set  forth.  (3) 
A  carbon  tilament  or  strip  coiled  and  eonaected  to  electric  conductors  so  that 
only  a  portion  of  the  surface  of  such  carbon  conductors  shall  be  exposed  for 
radiating  light,  as  set  forth.  (4)  The  method  herein  described  of  securing 
the  ptatina  contact  wires  to  the  carbon  fllament.-and  carbonizing  of  the  whote 
in  a  olosed  chamber,  subsbanUally  as  set  forth." 

In  the  lamp  made  by  defendant  the  carbon  conductor  is  not  coiled  as 
indicated  in  the  third  claim,  nor  is  it  secured  aa  indicated  in  the  fourth, 
nor  does  complainant  contend  that  either  of  these  claims  is  infringed. 
The  circuit  court  held  that  the  first  claim  was  by  its  phraseology  lim- 
ited to  lamps  in  which  (aftiong  other  things)  the  leading-ln  wires  are: 
"secured  to  the  filament  according  to  the  method  of  the  patent,  that  is, 
by  cement  carbonized  in  silti,"  and  that  as  defendant  uses  clamps  for  this 
purpose  it  does  not  infringe.  This  construction  of  the  first  claim  has 
been  acquiesced  in  by  the  complainant,  which  has  not  appealed  from  the 
decision.     There  remains  for  consideration  only  the  second  claim. 

The  defendant's  burner  is  of  carbon,  so  small  in  cross  section  that,  by 
the  ordinary  usage  of  common  speech,  it  may  be  fairly  called  a  "fila-i 
ment."  The  receiver,  which  contains  the  burner,  is  made  entirely  of 
glass.  The  conductors,  which  connect  with  the  burner,  pass  through 
the  glass,  and  from  the  receiver  the  air  is  exhausted.  Defendant  con- 
tends, however,  that  the  speoificntions  of  the  patent  and  the  prior  state 
of  the  art  require  that  this  second  claim  be  so  limited  in  constructioa 
that  defendant's  apparatus  will  not  fall  within  its  terms,  and  that,  unless 
so  limited,  such  claim  is  directly  anticipated,  or  untenable  as  not  inj 
volving  patentable  novelty.  . 
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Lamps  devised  to  give  light  by  means  of  the  electric  current  are 
broadly  divided  into  two  groups,  the  arc  and  the  incandescent,    h 
the  former  two  conductors  or  electrodes  are  so  arranged  tJiat,  whta 
in  operation,  they  are  slightly  separated,  with  their  axes  in  the  samis 
vertical  line.     The  current  leaps  across   the  intervening  sjiace,  tear- 
ing off  and  partially  vaporizing  particles  from  the  opposed  ends  of  the 
electrodes,  and  developing  heat  and  light  in  the  ends  of  the  electrodes 
and  in  the  flying  particles  between  them.     In  order  to  provide  a  cur- 
rent which  shall  be  as  effective  as  possible  at  the  place  where  it  develops 
light,  not  only  the  conductors,  which  bring  it  from  the  source  of  supply, 
but  also  the  electrodes  themselves,  forming  part  of  the  conducting  cir- 
cuit, are  devised  to  present  but  small  resistance  to  the  passage  of  the 
current.     The  effective  resistance  begins  when  the  break  in  the  circuit 
is  reached.     In  an  incandescent  lamp  there  is  no  break  in.  the  circuit, 
but  there  is  introduced  into  it  a  piece  of  poorly  conducting  material, 
which  is  so  arranged  that  its  resistance  to  the  passage  of  the  current  will 
develop  heat  sufficient  to  bring  it  to  a  state  of  incandescence.     The 
wires  which  conduct  the  current  to  the  place  where  it  is  thus  developed 
by  resistance  are  so  devised  as  to  present  but  small  resistance  to  its  pas- 
sage.    The  effective  resistance  begins  wliere  the  piece  of  poorly  conduct- 
ing material  (the  burner  or  illuminant)  is  placed,  and  the  lamp  expires 
when  the  burner  is  consumed,  breaks  or  wears  away.     The  longer  the 
life  of  the  burner  the  longer  the  life  of  the  lamp,  and  the  more  avail- 
able it  becomes  for  practical  eleftric  lighting.     The  selection  of  mate- 
rials for  the  various  parts  of  the  circuit  thus  formed,  their  manipulation, 
arrangement,  and  operation,  have  for  many  years  occupied  the  attention 
of  experimenters,  and  the  results  of  their  labors,  made  public  from  time 
to  time,  constitute  the  state  of  the  art  of  incandescent  electric  lighting. 

The  patent  sets  forth  that  "the  object  of  the  invention  is  to  produce 
electric  lamps  giving  light  by  incandescence,  which  lamps  shall  have 
high  resistance,  so  as  to  allow  of  the  practical  subdivision  of  the  electric 
light."  By  the  phrase  "subdivision  of  the  electric  light"  is  meant  such 
a  subdivision  of  the  electric  current  that  at  several  illuminating  foci, 
supplied  from  the  same  source  of  electricity,  tliere  shall  be  developed 
lights  of  moderate  intensity, — comparable  to  those  given  out  by  ordinary 
gas  jets, — and  the  problem  to  be  solved  required  a  system  and  appara- 
tus which  would  admit  of  the  development  of  these  moderate  lights  in 
sufficient  number,  and  at  so  low  a  cost,  as  to  be  commercially  useful. 

Prior  to  1879  experimenters  seemed  to  have  reached  the  conclusion 
that  success  was  to  be  attained,  if  at  all,  by  modifications  of  the  arc  lamp, 
but  up  to  that  time  no  lamp,  arc  or  incandescent,  had  been  given  to  the 
public,  which,  with  the  means  then  existing  for  generating  and  distribu- 
ting the  electric  current,  accomplished  this  result.  Since  the  date  of  the 
patent  in  suit  electric  lighting  by  lights  of  moderate  intensity  has  become 
a  commercial  success.  Subsequent  improvements  in  the  lamps  and  ia 
other  parts  of  the  system  have  undoubtedly  contributed  materially  to  its 
development,  but  the  record  abundantly  shows  that  with  lamps  such  as 
the  patent  describes,  constructed  with  the  skill  then  known  to  the  art. 
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and  operated  ander  the  conditdons  admitted  by  the  generating  and  con- 
ducting apparatus  then  existing,  it  became  practical  for  one  generator  to 
operate  a  considerable  number  of  lamps,  located  at  reasonable  distances 
from  it,  and  which  at  the  same  time  were  economical,  durable,  and 
cheap  enough  to  be  commercially  useful,  and  so  simple  and  reliable  that 
they  could  be  manipulated  by  the  public.  In  view  of  the  utter  failure 
of  the  prior  art  to  produce  any  such  subdivision  of  the  electric  light,  a 
lamp  of  this  kind,  which  was  capable  of  economical  use  in  factories, 
large  buildings,  and  in  smaller  buildings  contiguous  to  each  other, — in 
other  words,  available  for  isolated  lighting, — should  be  considered  com- 
mercially successful,  though  further  development  were  needed  to  enable 
it  to  compete  with  gas  for  domestic  lighting  on  even  approximately  equal 
terms.  What,  then,  was  the  contribution  to  this  solution  of  the  prob- 
lem which  Edison  gave  to  the  world  by  the  patent  in  suit? 

Commercial  and  domestic  exigencies  required  that  the  lamps  should 
be  so  arranged  that  each  derived  its  power  independently  from  a  com- 
mon source,  and  not  through  another  lamp,  so  that  they  conld  be  indi- 
vidually lighted  or  extinguished  at  will,  and  the  breaking  down  of  a 
single  lamp  would  not  break  the  circuit.  This  is  effected  by  what  is 
called  the  "  multiple  arc "  arrangement,  the  wites  leading  to  and  from 
each  light  being  so  connected  with  the  main  conductors  as  to  form  a 
separate  circuit  for  each  light.  In  this  arrangement  no  greater  electro- 
motive force  is  required  for  a  lai^e  number  of  translating  "devices  ihan 
for  a  single  one,  the  current  being  graduated  to  the  number  employed. 
Tlie  lower  the  resistance  of  each  illuminating  conductor,  the  greater  the 
current  it  requires,  and  as  their  niimber  is  increased,  their  individual 
resistances  remaining  constant,  the  size  of  the  main  conductors  must  be 
likewise  increased,  an  increase  which,  in  the  prior  art,  soon  involved 
such  an  expense  for  main  conductors  as  to  preclude  commercial  success. 
The  amount  of  heat  develojjed  by  the  passage  of  an  electric  current  is 
greater  as  the  flow  of  the  current  is  greater.  It  is  also  greater  as  the  re- 
sistance of  the  conductor  is  greater,  and  all  electric  conductors  vary  in 
resistance  directly  as  their  lengths  and  inversely  as  their  cross  sections. 
Conductors  of  different  materials  have  also  different  specific  resistances. 
The  quantity  of  heat  developed  in  a  translating  device  i.s  independont  of, 
but  the  degree  of  heat  (t.  «.,  the  temperature)  is  dependent  on,  the  ex- 
tent of  radiating  surface.  In  the  lamp  shown  in  the  patent  these  laws 
are  availed  of;  the  ratios  of  resistance  of  the  burner  to  the  resistance  of 
the  entire  circuit  and  to  its  own  radiating  surface  being  so  graduated 
that  a  light  of  the  required  intensity  is  produced  by  the  expenditure  of 
so  small  an  amount  of  current  at  each  illuminant  focus  as  to  admit  of 
main  conductors  sufficiently  small,  and  therefore  sufficiently  low  priced, 
to  warrant  the  introduction  of  the  system  into  public  us-e. 

It  is  not  necessary  to  enter  into  any  elaborate  discussion  of  the  prior 
state  of  the  art,  so  far  as  it  bears  ui>on  the  question  of  the  patentable 
novelty  of  such  embodiment  of  the  principle  of  high  resistance  and  small 
radiating  surface.  Irrespective  of  all  patents  or  publications  of  others, 
the  philosophy  of  that  method  of  producing  light  is  undoubtedly  found 
stated  clearly  and  sufficiently,  and  applied  to  the  productioa  of  ao  in- 
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candescent  platinum  burner,  in  Edison's  French  patent,  No.  180,910, 
taken  out  May  28,  1879.  Whether,  under  section  4887  of  the  Revised 
•Statutes,  that  patent,  embodying  as  it  does  his  own  invention,  is  or  is 
not,  so  far  as  Edison  is  concerned,  a  part  of  the  prior  art,  and  to  what 
extent,  in  view  of  the  prior  art,  that  patent  discloses  patentable  inven- 
tion, need  not  be  determined  upon  this  appeal,  inasmuch  as  we  are  satis- 
fied that  there  was  invention  in  the  substitution  of  the  carbon  of  the  pat- 
ent in  suit  for  the  platinum  of  the  French  patent,  even  though  all  knowl- 
edge as  to  what  should  be  the  ratio  of  resistance  to  radiating  surface  were 
pointed  out,  either  in  the  French  patent  or  elsewhere  in  the  art.  As 
stated  above,  conductors  of  different  materials  have  different  specific  re- 
sistances. Without  going  into  details,  it  may  be  stated  that  among  the 
metals  platinum  (including  its  alloys)  is  the  only  one  which  seems  to 
have  given  promise  of  success  for  incandescent  lamp  burners.  With  a 
method  of  preparation  intended  to  remedy  some  of  its  defects,  it  is  the 
material  of  the  French  patent,  although  the  first  claim  of  that  patent  is, 
generally,  for  a  continuous  metallic  conductor.  The  specific  resistance 
of  platinum  is  sufficiently  high  to  admit  of  its  being  raised  to  incandes- 
cence by  the  electric  current.  When  so  raised  it  is  not  consumed  in  the 
presence  of  oxygen,  but  is  fusible  at  a  temperature  slightly  higher  than 
that  at  which  it  becomes  incandescent.  To  produce  light  it  has  to  be 
maintained  so  near  the  melting  point  that  a  slight  fluctuation  of  the  cur- 
rent above  the  normal  strength  destroys  it,  and  a  large  part  of  the  French 
patent  is  devoted  to  the  description  of  methods  and  a  complicated  appa- 
ratus called  the  "Thermal  Regulator,"  intended  to  regulate  the  current  so 
as  to  avoid  any  such  raising  ot  the  temperature. 

In  his  invention,  as  described  in  the  French  patent,  Edison  departed 
from  the  existing  idea  of  burners  of  low  resistance,  declared  the  com- 
mercial and  scientific  necessity  of  burners  of  high  resistance,  although 
they  must  be  slender  and  presumably  fragile,  and  attempted  to  find  a 
method  of  protecting  them  from  the  effects  of  heat  and  of  the  atmosphere. 
It  is  said  that  the  theretofore  known  laws  of  electricity  should  have  taught 
every  one  that  an  electrical  incandescent  lamp  must  have  a  burner  of 
small  cross  flection  and  small  radiating  surface.  The  electrical  laws  had 
been  known  and  had  been  recognized,  but  they  did  not  tell  how  to  pro- 
tect the  materials  which  would  make  efficient  burners  from  the  destruc- 
tive effect  of  other  forces  than  electricity  to  whioh  they  must  be  sub- 
jected; in  other  words,  they  did  not  tell  how  to  construct  a  lamp.  Edi- 
son, in  his  French  specification,  followed  the  principle  of  high  resistance 
to  an  extreme,  made  platinum  burners  with  a  resistance  of  200  to  300 
ohms,  and  described  the  method  by  which  they  were  to  be  prevented 
from  speedy  deterioration,  "by  destroying  or  intercepting  the  atmos- 
pheric action."  He  freed  them  from  occluded  gases  by  subjecting  them 
to  a  high  degree  of  electrical  heat  in  a  vacuum,  and  subsequently  sealed 
them  also  in  a  vacuum.  Tiie  platinum  lamp,  however,  did  not  achieve 
success. 

Inasmuch  as  carbon  has  a  specific  resistance  from  two  ;to  four  hun- 
dred times  that  of  platinum,  (hard,  dense  carbon  having  a  lower  resist- 
ance than  porous  carbon,)  is  practically  infusible,  had  been  long  before 
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suggested  as  a  translating  device,  and  used  as  such  in  many  of  the 
lamps  devised  by  the  prior  art,  it  might  be  supposed  (hat  when  one 
skilled  in  that  art  was  seeking  a  substitute  for  the  platinum  wire, — 
something  which  would,  by  reason  of  high  resistance  and  small  radiat- 
ing surface,  apply  the  philosophy'  disclosed  in  the  French  patent,  and  yet 
admit  of  operation  at  higher  temperature  without  melting, — he  would 
have  turned  to  carbon.  But  the  record  in  this  case  clearly  estabhshe-s 
the  converse  of  that  proposition.  Carbon,  when  exposed  to  the  air  at  a 
temperature  sufficient  to  produce  incandescence,  undergoes  combustion. 
To  remedy  this  difficulty  earlier  inventors  suggested  inclosing  the  carbon 
burner  in  a  glass  globe,  from  which  air  and  moisture  were  to  be  excluded. 
Their  globes  were  separable  to  allow  of  replacement  of  interior  parts. 
We  do  not  find  in  the  words  "suitably  sealed,"  used  in  the  King  patent 
(British,  1846,  No.  10,919)  to  describe  a  modification  of  his  lamp  for 
use  under  water,  sufficient  warrant  for  the  contention  that  its  structure  was 
to  be  so  radically  changed  as  to  substitute  a  light  and  compact  all-glass 
globe,  with  irremovable  burner,  for  the  cumbrous  apparatus  with  its 
column  of  mercury,  which  he  describes  in  detail.  Neither  the  inclosing 
chamber  of  .Grookes'  nor  the  Qeissler  tubes  (though  being  all  of  glass 
with  wires  sealed  in,  they  would  not  leak)  were  used  by  the  prior  art  to 
protect  incandescent  burners.  By  reason,  in  part,  of  that  mode  of  con- 
struction, with  separable  chamb^,  the  rxxcua  which  the  earlier  experi- 
menters sought  to  secure  could  not  be  mainteined.  Though  subsequent 
improvements  in  exhaust  pumps  might  give  their  apparatus  a  higber 
inital  vacuum,  it  would  rapidly  disappear  in  the  leaking  globe.  It  was 
against  theoxygen  or  other  carbon-consuming  gases  that  all  prior  invent- 
ors sought  to  ptrotect  the  burner,  and  later  inventors  tried  lo  accomplish 
the  same  result  by  filling  the  chamber  with  nitrogen  or  some  other  gas 
which  was  inert,  i.  e.,  did  not  combine  with  the  carbon.  The  carbons 
themselves  were  also  subjected  to  processes  for  making  them  harder  and 
more  tenacious,  and  series  of  carbons  were  arranged  to  be  brought  into 
operation  successively  without  opeAing  the  chamber.  But  one  and  all 
of  these  devices  failed  to  secure  stability  in  the  carbon.  A  deterioration, 
variously  described  as  a  "disintegration,"  a  "wearing  away, "a  "kind  of 
evaporation,"  was  soon  fatal  to  the  life  of  the  burner.  The  record 
abundantly  establishes  the  proposition  that,  so  far  from  turning  to  car- 
bon for  his  burner,  which  was  to  have  so  high  a  ratio  of  resistance  to 
radiating  surface,  one  skilled  in  the  art  would  have  been  led,  by  the 
teachings  of  that  art,  to  suppose  that  its  instability  would  prove  fatal  to 
its  use,  irrespective  of  the  size  of  tho  burner.  Especially  is  it  true  that 
the  use  of  small  carbons,  in  the  attenuated  or  filamentary  form,  which 
Edison  had  indicated  in. the  platinum  patent,  would  not  havo  been 
thought  of.  Nor  do  we  find  in  the  suggestions  of  Lane-Fox,  either  in 
his  patents  (British,  Nos.  3988,  4043,  4G26,  of  1878,  and  1122,  of 
1879)  or  his  other  publications,  any  such  appreciation  of  the  cause  of 
the  disintegration  of  carbon,  or  any  such  proposed  method  of  i>reventing 
it,  as  would  controvert  the  conclusion  that  the  art  was  looking  elsewhere 
than  to  carbon  .for  the  burner  which  should  have  a  future.  Certainly 
V.62F.I10.3— 20 
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Lane-Fox  himself  seems  to  have  looked  for  success  rather  to  bis  metallic 
alloys,  and  bis  compounds  operated  in  nitrogen  or  other  suitable  gas, 
than  to  carbon  in  a  perfect  vacuum.  The  literature  of  the  art  fully  bus- 
tains  the  statement  of  Mr.  Schwendler,  quoted  in  Telegraph  Journal  in 
1879,  that "  we  can  scarcely  expect  that  the  principle  of  incandescence  will 
be  made  use  of  for  practical  illtmiination,"  unless  there  be  discovered  a 
conductor  without  the  defects  of  platinum,  and  "  which  does  not  combine 
at  high  temperature  with  oxygen." 

In  June,  1878,  and  January,  1879,  (United  States  patents  205,144. 
211 ,262.)  Sawyer  and  Man  indicated  one  of  the  causes  which  operated  to 
produce  this  disintegration  of  the  carbon,  viz. ,  that  "some  oxygen  or  other 
element  or  compound  remains  in  the  lamp,"  the  carbon  "occluding  suffi- 
cient air  or  oxygen  to  render  its  consumption  a  mere  question  of  time," 
as  "the  least  quantity  of  oxygen  in  a  sealed  lamp  is  sufficient  to  com- 
bust an  indefinite  quantity  of  carbon."  This  they  sought  to  remedy  by 
heating  the  carbon  pencils,  immersed  in  a  hydro-carbon  liquid,  to  an 
«xtreinely  high  temperature,  thus  producing  a  hard  and  dense  carbon, 
and  one  whose  specific  resistance  was  lowered  by  that  very  process. 
They  also,  while  the  globe  was  on  the  pump,  and  nitrogen  flowing  in  and 
out  of  it,  heated  the  "carbon  to  incandescence,  thus  driving  out  all  the 
impurities  and  occluded  gases,  which  are  carried  out  of  the  lamp  by  tlie 
<;urrent  of  nitrogen. "  Believing  that  the  deterioration  of  the  carbon  burner 
was  due  to  the  presence  of  occluded  oxygen,  which  escaped  into  the 
sealed  chambw  and  promoted  "combustion,"  they  sought  to  secure 
stability  by  substituting  for  the  oxygen  they  had  forced  out  by  beating 
on  the  pump  an  atmosphere  of  nitrogen.  "  That  done  they  sealed  their 
chamber,  which  seems  to  have  been  a  separable  one. 

Edison  had  experimented  with  carbon  before  he  devised  the  platinum 
lamp  of  his  French  patent.  Subsequently  to  the  date  of  that  patent, 
apparently  because  that  lamp  did  not  seem  to  promise  the  success  he 
hoped  for,  he  again  turned  to  carbon.  In  the  oeurae  of  his  investiga- 
tions he  made  a  discovery  as  to  the  causes  of  "disintegration,"  of  which 
he  availed  himself  to  devise  a  lamp  in  which  carbon,  even  in  the  fila- 
mentary form  required  for  a  burner,  wiiose  ratio  of  resistance  to  radiat- 
ing surface  was  such  as  to  apply  tlie  philosophy  pointed  out  in  his 
French  patent,  could  be  maintained  for  a  suthcient  length  of  time  to  be- 
come a  commercial  8ucce.<!8.  At  the  date  of  the  application  for  the 
French  patent  he  had  apparently  reached  only  the  point  that "  pencils 
£not  filaments]  of  carbon  can  also  be  freed  from  air  in  this  manner,  and 
be  brought  to  such  a  temperature  that  the  carbon  becomes  pasty,  and  if 
it  is  then  allowed  to  cool  it  is  very  homogeneous  and  hard."  The  knowl- 
edge that  practical  stability  could  be  given  to  a  carbon  filament  was  not 
gained  until  October,  1879. 

The  patent  in  suit  sets  forth  that  theretofore  "light  by  incandescence 
has  been  obtained  from  rods  of  carbon  of  one  to  iour  ohms  resistance, 
placed  in  closed  vessels,  in  which  the  atmospheric  air  has  been  replaced 
by  gases  that  do  not  combine  chemically  with  the  carbon.  The  vessel 
Iiolding  the  burner  has  been  composed  of  glass  cemented  to  a  metallic 
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base,  [or,  as  the  evidence  in  this  case  shows,  sometimes  to  a  glass  base.  J 
The  leading  wires  have  always  been  large,  so  that  their  resistance  shall 
be  many  times  less  than  the  burner,  and  in  general  the  attempts  of  pre- 
vious persons  have  been  to  reduce  the  resistance  of  the  carbon  rod.  The 
disadvantages  of  following  this  practice  are  that  a  lamp  havii^g  but  one 
to  four  ohms,  resistance  cannot  be  worked  in  great  numbers  in  multiple 
arc  without  the  employment  of  main  conductors  of  enormous  dimen- 
sions; that,  owing  to  the  low  resistance  of  thei  .lamp,  the  leading  wires 
must  be  of  large  dimensions  and  good  conductors,  and  a  glass  globe 
cannot  be  kept  tight  at  the  place  where  the  wires  pass  in  and  are  ce- 
mented. Hence  the  Oarbon  is  consumed,  because  there  must  be  almost 
a  perfect  vacuum  to  render  the  carbon  stable,  especially  when  such  car- 
bon is  small  in  mass  and  high  in  electrical  resistance.  The  use  of  a  gas 
in  the  receiver  at  the  atmospheric  pressure,  although  not  attacking  the 
carbon,  serves  to  destroy  it  in  time  by  'air  washing,'  or  the  attrition 
produced  by  the  rapid  passage  of  the  air  over  the  slightly  coherent, 
highly  heated  8urfao»  of  the  carbon.  I  have  reversed  this  practice.  I 
have  discovered  that  even  a  cotton  thread  properly  carbonized  ^d  placed 
in  a  sealed  glass  bulb  exhausted  to  one-millionth  of  an  atmosphere  offers 
from  one  hundred  to  five  hundred  ohms  resistance  to  the  passage  of  the 
current,  and  that  it  is  absolutely  stable  at  very  high  temperatures. 
[Here  follow  further  statementa  as  to  other  carbqn  substances  and  their 
manipulation.]  By  using  the  carbon  wire  of  such  high  resistance  I  am 
enabled  to  use  fine  platinum  wires  for  leading  wires,  as  they  will  have 
a  small  resistance  compared  to  the  burner,  and  henge  will  not  heat  or 
crack  the  sealed  vacuum  bulb.  [The  burner  being  placed  on  the  glass 
holder,]  a  glass  bulb  (is)  blown  over  the  whole,  with  a  leading  tube 
for  exhaustion  Dy  a  mercury  pump.  This  tube,  when  a  high  vacuum 
has  been  reached,  is  hermetically  sealed.  ♦  *  *  T^e  invention  con- 
sists of  a  light-giving  body  of  carbon  wire  or  sheets  coiled  or  arranged  in 
such  a  manner  as  to  offer  great  resistance  to  the  passage  of  the  electric 
current,  and  at  the  same  time  present  but  a.  slight  surface  from  which 
radiation  can  take  place.  The  invention  further  consists  in  placing  such 
burner  of  great  resistance  in  a  nearly  perfect  vacuum,  to  prevent  oxida- 
tion and  injury  to  the  conductor  by  the  atmosphere.  The  current  is 
conducted  into  the  vacuum  bulb  through  platina  wires  sealed  into  the 
glass."  Edison's  invention  was  practically  made  when  he  ascertained 
the  theretofore  unknown  fact  that  carbon  would  stand  high  temperature, 
even  when  very  attenuate<l,  if  operated  in  a  high  vacuum,  without  the 
phenomenon  of  disintegration.  This  fact  he  utilized  by  the  means  which 
he  has  described,-^  lamp  having  a  filamentary  carbon  burner  in  a  nearly 
perfect  vacuum. 

Although  all-glass  globes,  with  leading  wires  passing  through  the 
glass  and  sealed  into  it,  had  been  used  before  to  preserve  the  conditions 
of  the  interior  of  a  chamber  from  the  effects  of  leakage  at  the  joints,  and 
although  the  prior  art,  including  the  French  patent,  indicated  that  sub- 
division of  the  electric  light  was  to  be  obtained  by  the  use  of  burners  of 
high  resistance  and  small  radiating  <$urface,  and  although  pencils  of  car- 
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bon  had  been  tried  in  imperfect  vacua,  and  found  wanting,  it  was  in- 
vention, in  view  of  the  teachings  of  the  art  as  to  the  disintegration  of 
carbon  under  the  action  of  an  electric  current,  to  still  select  that  sub- 
stance as  a  suitable  material  from  which  to  construct  a  burner  rauch 
more  attenuated  than  had  ever  been  used  before,  reduced  in  size  to  the 
filamentary  form  in  which  economy  of  construction  requires  that  it  must 
be  used  in  order  to  avail  of  the  philosophy  of  high  resistance  and  small 
radiating  surface,  and  so  to  combine  old  elements  that  the  disintegration 
due  to  "air  washing"  should  be  practically  eliminated,  and  the  burner 
thus  become  commercially  stable.  It  is  true  that  carbon  burners  still 
break  down,  that  the  improvements  neither  of  Edison  nor  of  other  in- 
ventors have  made  them  absolutely  stable,  and  in-  a  sense  it  may  be  said 
that  Edison  only  made  them  more  stable  than  they  were  before;  that  it 
is  a  mere  matter  of  degree.  But  the  degree  of  diflTerence  between  carbons 
that  lasted  one  hour  and  carbons  that  lasted  hundreds  of  houra  seems  to 
have  been  precisely  the  difference  between  failure  and  success,  and  the 
combination  which  first  achieved  the  result  "long  desired,  sometimes 
sought  and  never  before  attained,"  is  a  patentable  invention. 

It  is  also  true  that  the  combination  and  manipulation  which  secured 
a  practically  perfect  vacuum  by  heating  the  burner  while  the  exhaust 
pump  was  at  work,  and  subsequently  sealing  the  globe  without  intro- 
ducing a  foreign  gas,  is  set  out  by  Edison  in  his  French  patent  as  a 
means  of  effecting  such  a  change  in  the  condition  of  platinum  as  WDuld 
permit  of  its  being  raised  to  higher  temperatures  without  rapture,  crack- 
ing, or  diminution  of  weight  by  volatilization.  But  the  evidence  shows 
that  the  platinum  lamp  did  not  achieve  success,  and  we  think  there  was 
manifest  invention  in  the  substitution  of  carbon  freed  from  occluded 
gases,  and  placed  in  a  nearly  perfect  vacuum.  The  change  of  material 
involved  a  reorganization  of  the  lamp.  Dispensing  with  the  thermal 
regulator,  which  was  an  essential  part  of  the  structure  of  the  French 
patent,  it  developed  new  properties  in  the  lamp  by  reason  of  the  enor- 
mous differences  between  the  resistances  and  the  melting  points  of  the 
two  materials;  it  utilized  the  discovery  of  that  cause  ("air- washing")  of 
the  instability  of  carbon,  which  seemed  to  preclude  all  hope  of  its  liiture 
usefulness  as  an  incandescent  illuniinant.  Finally  and  principally,  by 
the  substitution,  there  was  presented  the  complete  combination  of  ele- 
ments, which  for  the  first  time  in  the  art  produced  a  practical  electric 
light.  We  are  of  the  opinion  that  on  principle  and  under  the  authoi^ 
ities  such  a  substitution  of  material  is  invention.  Experts  called  for 
the  defendant  hav ;  testified  that  .fuch  change  of  material  involved  no  in- 
vimtion,  because  the  use,  as  a  substitute  for  platinum,  of  carbon  of  any 
size,  operated  in  a  vacuum,  woukl  be  obvious  to  one  skillet!  in  the  art. 
To  this  proposition  we  cannot  assent.  Sawyer  and  Man  were  skilled  in 
the  art,  but  even  after  they  had  learned  how  to  force  out  the  occluded 
gases,  and  withdraw  them  from  the  lamp  chamber,  they  turned  away 
from  the  vacuum  thus  ready  to  their  hands,  feeling  no  doubt  that  they 
were  following  the  teachings  of  the  art  in  seeking  stability  by  the  use, 
not  of  a  vacuum,  but  of  a  nitrogen  atmosphere.     Edison  was  skilled  in 
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the  art,  but  after  he  had  the  nearly  perfect  vacuum  of  the  French  pat- 
ent, secured  against  leaking  by  the  all-glass  globe  of  Geissler  and  Crookes, 
it  was  only  after  months  of  patient  and  persist^t  oxperiment  that  he 
found,  in  the  substitution  for  his  platinum  of  a  filament  Of  carbon,  the 
success  he  had  long  sought  for,  but  not  till  then  attained. 

The  second  claim  of  the  patent  is  broad  enough  in  its  phraseology  to 
cover  the  invention  above  set  forth,  at  least  when  the  burner  is  a  carbon 
filament.  This  last  word  is  not  specifically  defined  in  the  patent, 
though  it  therein  ajjpears  for  the  first  time  in  the  art.  It  was  a  com- 
mon English  word  with  a  meaning  sufficiently  plain  to  indicate  that  the 
cross  section  of  any  article  which  it  was  used  to  qualify  must  be  so  small 
as  to  be  thread-like;  and  we  think  a  sufficient  indication  of  what  that 
size  is  would  be  afforded  by  an  examination  of  the  ordinary  threads  in 
c-ommon  use.  An  examination  of  the  patent,  however,  indicates  its  di- 
mensions with  more  exactness.  It  is  to  be  fragile,  so  small  in  cross  sec- 
tion tliat,  compared  with  older  carbon  rods,  its  use  is  a  "reversal"  of 
former  practice.  One  of  the  substances  suggested  in  the  patent  to  be 
used  as  a  burner  is  to  be  reduced  to  .007  of  an  inch  in  diameter.  Or- 
dinary cotton  thread,  also  suggested  in  the  patent,  has  varying  diame- 
ters, the  largest  in  common  use  being  l-64th  of  an  inch.  The  patent- 
office  model  has  a  diameter  of  about  l-66th  of  an  inch.  The  evidence 
fails  to  satisfy  us  that  the  prior  art  furnished  any  burners  less  than  twice 
this  size.  In  contradistinction  to  these  earlier  burners,  Edison  calls 
his  burner  a  "  filament."  The  term  is  apt,  and  we  do  not  think  he  was 
required  to  specify,  by  thousandths  of  an  inch,  its  precise  maximum 
and  minimum.  Surely  no  one  could  doubt  that  burners  nearly  ap- 
proaching in  size  the  examples  of  his  filament,  shown  in  the  patent, 
would  be  filaments,  nor  that  burners  nearly  approaching  in  size  tiie  ear- 
lier rod  burners  would  be  rods.  The'defendant's  burners  are  smaller  in 
cross  section  than  the  cotton  thread  of  the  patent-office  model,  and  in- 
disputably lie  wholly  on  one  side  of  the  dividing  line  between  rods  and 
filaments,  which,  therefore,  for  the  purposes  of  this  suit,  need  be  no 
more  closely  defined.  The  carbons  which  defendant  operates  in  a  high 
vacuum,  in  all-glass  chambers  with  platinum  wires  sealed  in,  and  which 
by  such  method  are  not  exposed  to  air  washing,  and  are  thus  rendered 
practicallj'  stable,  are  filamentary  in  size,  and  therefore  filaments,  within 
the  meaning  of  the  second  claim,  unless  that  word  is  to  be  qualified  as 
defendant  suggests.  That  it  is  to  be  so  qualified  by  importing  into  it  a 
"coiling"  of  the  burner  is  unwarranted  in  view  of  the  fact  that  the  pat- 
ent refers  to  both  coiled  and  uncoiled  threads,  and  the  third  claim  spe- 
cifically covers  the  coiled  form.  The  first  claim  is  the  comprehensive 
one,  intended  to  ifaclude — and  by  its  use  of  the  words,  "made  as  de- 
scribed," in  fact  including — the  principal  invention,  as  the  dmughts- 
nian  understood  it,  to  wit,  the  burner,  which  was  to  subdivide  the  elec- 
tric light  by  its  ratio  of  resistance  to  radiating  surface,  and  also  the  sub- 
sidiary inventions  '"';  of  coiling  when  desired,  either  as  cQecting  that 
ratio  or  as  a  ;'rotcction  against  flickering;  (2)  of  securing  the  burner  to 
rea;  aiid  (3)  of  providing  a  place  for  its  operation,  to  wit,  the  ex- 
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bausted  all-glass  globe,  wbich  would  insure  practical  stability.  To  cover 
each  of  these  inventions  a  separate  specific  claim  is  made,  and  the  sec- 
ond claim  seems  clearly  intended  to  cover  the  combination  of  parts 
which  secures  the  stability  of  the  burner,  irrespective  of  the  fact  whetiier 
it  is  coiled  or  uncoiled,  is  clamped  to  the  leading  wires  or  secured  by 
the  plastic  combination  of  the  fourth  claim,  is  made  out  of  one  or  other 
of  the  varieties  of  carbon  mentioned  in  the  patent,  or  even  out  of  some 
other  known  variety  not  mentioned  therein,  irrespective  also  of  the  fact 
whether  its  resistance  is  higher  or  lower,  except  so  far  as  its  filamental 
character  and  its  designed  function  would  determine  the  measure  of  tliat 
resistance. 

This  conclusion  seems  plainly  indicated  by  the  peculiar  phraseology 
of  the  claim.  It  is  for  "the  combination  of  carbon  filaments  with  a  re- 
ceiver made  entirely  of  glass,  etc.,  and  from  which  the  air  is  exhausted, 
for  the  purposes  set  forth;"  that  is,  for  the  purpose  of  preventing  the 
disintegration  of  the  burner  resulting  from  air  washing.  All  the  experts 
and  all  the  counsel  agree  that  the  words  "carbon  filaments"  should  read 
"a  carbon  filament,"  because  the  combination  of  the  patent  contemplated 
only  the  incandescence  of  a  single  filament  in  each  lamp.  This  is  quite 
correct,  but  the  words  thus  altered  found  their  place  in  the  claim  through 
no  mere  clerical  error.  Inapt  though  they  may  be  to  describe  the  indi- 
vidual concrete  combinations  which  were  to  be  protected  against  infringe- 
ment, they  are  illuminative  of  the  effort  of  the  draughtsman  to  secure 
his  exhausted  all-glass  receivers  in  combination  with  carbon  filaments  of 
all  kinds,  and  he  used  the  plural,  omitting  the  phrases  "of  high  resist- 
ance" and  "niadeas  described,"  used  in  the  first  claim,  in  order  to  make 
sure  that  he  should  not,  as  to  this  second  claim,  be  confined  by  con- 
struction to  any  one  variety  of  filament.  For  this  reason  the  further 
limitations,  which  defendant  seeks  to  read  into  this  claim,  viz.,  that  the 
filament  must  be  one  of  high  specific  resistance,  or  of  at  least  100  ohms 
resistance,  cannot  be  accepted. 

The  second  claim  may  be  thus  paraphrased:  The  combination  of  car- 
bon, filamentary  or  thread-like  in  size,  and  properly  carbonized,  usetl  as 
an  illuminant  in  an  incandescent  electric  lamp  with  a  receiver  made  en- 
tirely of  glass,  and  from  which  receiver  the  air  is  exhausted  to  such  an 
extent  that  disintegration  of  the  carbon  due  to  the  air-washing  action  of 
surrounding  gases  or  to  any  other  cause  is  so  far  reduced  as  to  leave  the 
carbon  practically  stable.  Defendant's  lamps  are  plainly  infringements 
of  the  second  claim  as  thus  construed. 

Defendant  further  contends  that  the  patent  is  invalid  because  it  does 
not  so  describe  the  lamp  as  to  enal)le  a  person,  skilled  in  the  art  at  the 
date  of  the  patent,  to  make  a  practically  useful  structure.  The  evidence 
of  the  witness  Howell  seems  to  us  a  conclusive  answer  to  this  contention. 
He  made,  as  he  testifies,  according  to  the  directions  of  the  patent,  and 
using  only  processes  known  to  the  art  before  its  date,  incandescent  lamps 
such  as  the  patent  describes,  which  lasted  600  hours.  Defendant  criti- 
cizes this  evidence,  because  the  witness  subjected  the  filaments  made  by 
him  to  the  action  of  the  electric  current  during  tlje  process  of  exhaustion. 
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But  the  patent  repeatedly  directs  that  the  vacuum  shall  be  high,  and 
nearly  perfect.  Sawyer  and  Man  had,  prior  to  the  date  of  the  patent, 
shown  that  there  were  occluded  in  the  carbon  itself,  and  in  the  various 
internal  parts  of  lamp  chambers,  gases  and  impurities  which  are  set  free 
b}-  the  passage  of  the  current.  Manifestlj',  if  they  were  not  removed 
before  sealing,  the  nearly  perfect  vacuum  would  soon  disappear.  Edi- 
son's French  patent  also  details  a  process  for  forcing  them  out  of  plati- 
num and  removing  them  while  exhausting  is  going  on.  A  person  who 
was  sufficiently  skilled  in  the  art  to  know  of  these  earlier  publications, 
and  was  carefully  solicitous  to  conform  to  the  directions  of  the  patent, 
would  naturally  have  resorted,  as  Howell  did,  to  this  method  to  secure 
a  vacuum  free,  so  far  as  might  be,  from  the  intrusion  of  such  occluded 
gases.  It  is  contended,  however,  that  this  process  of  "electric  heating 
on  the  pumps"  in  effect  produces  a  carbonization  of  the  filament;  that 
it  is  now  used  as  a  part  of  the  process  of  carbonization;  and  that,  be- 
cause the  patent  simply  directs  that  the  filament  be  "properly  carbon- 
ized," because  electrical  heating  is  now  used  with  the  understood  object 
of  supplementing  the  work  of  the  carbonizing  furnace,  because  Edison 
has  always  thus  heated  his  filaments,  and  because  such  additional  car- 
bonization is  necessary  to  make  a  practical  lamp  under  his  patent, — 
therefore  he  has  either  purposely  suppressed  an  essential  element  of  his 
process,  or  has  failed  to  give  the  full,  clear,  and  exact  description  of  it 
which  the  statute  calls  for.  To  this  proposition  we  cannot  assent.  It 
is  immaterial  that  the  philosophy  of  electrical  heating  on  the  pumps  is 
better  understood  to-day  than  it  was  in  1879,  so  long  as  the  require- 
ments of  the  patent  would  not  be  complied  with  by  one  skilled  in  the 
art  unless  he  did  in  fact  so  heat  the  filaments.  Whether  he  heated  to 
carbonize,  or  to  secure  a  nearly  perfect  vacuum,  the  result  would  be  the 
same, — an  operative  lamp  produced  by  following  the  directions  of  the 
patent  with  the  ordinary  skill  of  the  art,  and  that  is  all  the  patentee 
was  required  to  show. 

The  other  defenses  interposed  by  defendant  may  be  more  briefly  no- 
ticed. The  patent  in  suit  was  issued-  January  27,  1880.  A  patent  for 
the  same  invention  was  issued  in  Canada,  November  17, 1879,  (No.  10,- 
654,)  the  term  of  which,  expressed  on  its  face,  was  five  years;  but  the 
Canadian  statute  gave  to  the  owner  of  the  patent  the  right  to  an  exten- 
sion at  his  option,  on  the  payment  of  a  required  fee,  for  the  further  pe- 
riod of  lOyears.  On  May  4,  1883,  the  owner  paid  the  fee  required,  and 
on  October  30,  1883,  obtained  certificate  of  extension.  In  Bate  Rcfiiger- 
ating  Co.  v.  Hamviond,  129  U.  S.  164,  9  Sup.  Ct.  Rep.  22.5,  it  was  held 
that,  so  fap  as  the  term  of  a  Canadian  statute  operated  to  curtail  the 
term  of  the  United  States  patent  under  section  4887,  Rev.  St.  U.  S.,  it 
should  be  regarded  as  a  continuous  term  for  the  entire  period.  It  ap- 
pears, however,  that  on  March  5,  1880,  a  patent  for  the  same  invention 
was  granted  in  Sweden,  the  grantee  of  which  subsequently  failed  to 
prove,  as  required  by  the  law  of  that  country,  that  the  invention  was 
"being  constantly  practiced  within  the  kingdon."  Thereupon,  on  March 
5,  1883,  the  Swedish  patent  right  was  lost  and  forfeited.     Defendant 
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contends  that  in  conseqtience  the  Canadian  patent  expired  on  the  same 
day,  March  5,  1883,  or,  if  it  continued  till  the  exfiiration  of  the  first 
five  years  expressed  on  its  face,  viz.,  Novensber  17,  1884,  it  could  not, 
by  the  payment  of  fees  or  the  certificate  of  the  Canadian  commissioner  of 
patents,  be  extended  for  the  additional  10  years.  For  that  reason  de- 
fendant contends  that  the  cnfje  at  bar  is  distinguishable  from  Bate  Re- 
frigerating Co.  v.  Hamnumd,  and  that  the  paient  in  suit  expired  with 
the  Canadian  patent,  either  on  March  6, 1.S83,  or  on  November  17,  1884, 
prior  to  the  beginning  of  this  action.  The  Canadian  statute  provides 
as  follows: 

"An  inventor  shall  not  be  entitled  to  a  patent  for  his  Invention  if  a  pat- 
ent therefor  in  any  other  country  shall  have  been  in  existence  in  sucli  coun- 
try  more  than  twelve  months  prior  to  the  application  for  such  patent  in  Can- 
ada; and  if  during  such  twelve  months  any  person  shall  have  ooinraenced  to 
manufacture  in  Canada  the  article  for  which  such  patent  is  afterwards  ob- 
tained, such  person  shall  continue  to  liave  the  right  to  manufacture  and  sell 
such  article  notwitlistanding  such  patent;  and  under  any  circumstances,  when 
a  foreign  patent  exists,  the  Canadian  patent  shall  expire  at  the  earliest  date 
at  which  any  foreign  patent  for  the  same  invention  expires." 

The  soundness  of  the  defendant's  contention  depends  on  the  meaning, 
under  Canadian  law,  of  the  phrase  "  where  a  foreign  patent  exists,"  as 
used  in  this  statute.  If  that  phrase  is  confined  to  foreign  patents  which 
exist  before  the  relevant  Canadian  patent  is  issued,  the  loss  and  forfeiture 
of  the  Swedish  patent  right  in  no  way  affected  the  Canadian  patent  to 
Edison.  The  meaning  of  this  phrase  has  not  been  declared  by  the  Can- 
adian courts,  but  a  careful  examination  of  the  evidence  given  by  the 
Canadian  lawyers  who  have  testified  as  to  its  practical  construction  hy 
the  Canadian  government,  and  have  given  their  professional  opinions  ns 
to  its  meaning  in  Canadian  law,  satisfies  us  that  it  is  there  used  as  cov- 
ering only  foreign  patents  which  exist  before  the  issue  of  tlie  relevant 
Canadian  patent.  We  are  of  opinion,  therefore,  that  neitlier  directly 
{Pohl  V.  Brewing  Co.,  134  U.  S.  381,  10  Sup.  Ct.  Rep.  577)  nor  indi- 
rectly, through  the  Canadian  patent,  is  the  patent  in  suit  affected  l)y 
what  happened  to  the  Swedish  patent. 

The  failure  to  limit  the  patent  in  suit  on  its  face  to  a  .shorter  term  than 
17  years,  so  as  to  expire  at  the  same  time  witli  the  prior  foreign  patent 
having  the  shortest  term,  does  not  affect  its  validity.  Bate  liefrigernt- 
ing  Co.  v.  Hamrtwnd,  129  U.  S.  151,  9  Sup.  Ct.  Rep.  225.  Nor  do  we 
think  that  validity  is  in  any  way  affected  by  the  attempted  certificate  of 
correction.  The  patent,  as  originally  issued,  l>eing  in  every  respect  a 
regularly  executed  document,  and  the  statute  providing  for  no  subse- 
quent alteration  thereof  by  the  patent  office,  (except  in  cases  of  rei.«sue, 
which  this  is  not,)  the  action  of  the  commissioner  in  indorsing  it  with  an 
attempted  "correction"  was  without  jurisdiction,  and  wholly  void. 
And  in  the  absence  of  any  provision  of  law  contemplating  the  surrender 
of  an  original  patent  by  the  grantee  or  holder,  except  for  reissue,  we  can- 
not find,  in  the  recjue.st  to  have  such  unautliorized  correction  made,  any 
reason  for  holding  that  the  patent  was  by  that  act  surrendered. 
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It  is  further  urged  by  the  defendant  that  the  suit  abated  on  Decem- 
ber 31, 1886,  by  reason  of  the  dissolution  of  the  complainant  consequent 
upon  its  merger,  at  the  date  named,  in  the  corporation  "  Edison  Electric 
Light  Company."  Except  for  the  statute  of  the  state  of  New  York,  per- 
mitting consolidation,  the  original  companies  could  not  have  thus  merged 
themselves  into  a  new  corporation.  The  state,  which  thus  provided  for 
the  consolidation  of  the  creatures  of  its  own  creation,  undoubtedly  had 
the  power  to  regulate  the  manner  of  that  consolidation  and  the  extent 
to  which  the  functions  inherent  in  their  former  life  should  be  thereby 
suspended  or  destroyed.  Among  these  functions  was  the  conducting  of 
suits,  actions,  and  proceedings  in  courts  of  justice.  The  right  to  appear 
as  a  party  litigant  was  one  which  the  corporation  or  artificial  person  ob- 
tained by  the  act  of  the  state  which  created  it,  and  it  certainly  has  never 
been  contended  that  because  that  creation  was  under  state  law  such  ar- 
tificial person  could  not  be  a  party  litigant  in  federal  courts.  When  the 
state  undertook  to  regulate  the  matter  of  consolidation,  and  the  extent 
to  which  it  should  terminate  the  life  of  the  artificial  persons  it  had 
created  by  destroying  their  functions,  it  expressly  provided  (Laws  N. 
Y.  1884,  c.  367.  §  6)  that— 

"No  suit,  action,  or  proceeding  then  pending  before  any  court  or  tribunal, 
in  wliicb  any  oorporation  that  may  be  so  consolidated  is  a  party,  or  in  which 
any  such  stockholder  is  a  party,  shall  be  deemed  to  have  abated  or  been  dis- 
continued l>y  reason  of  any  such  consolidation;  but  the  same  may  be  prose- 
cuted to  final  judgment  in  the  same  manner  as  if  the  said  corporations  had  not 
entered  into  the  said  agreement  of  consolidation;  or  the  said  new  corporation 
may  be  substituted,"  etc. 

The  state,  by. this  act,  expressly  avoided  interfering  with  the  contin- 
ued exercise  of  the  artificial  person's  functions  as  a  litigant  in  cases  when 
such  functions  were  already  in  use.  Therefore,  being  properly  a  party 
litigant  in  the  suit  before  consolidation,  it  would  remain  so  afterwards, 
not  because  the  state  statute  is  operative  to  regulate  the  practice  and 
procedure  of  federal  courts  in  equity  suits,  but  because,  so  far  as  the  liti- 
gant life  of  the  artificial  person  (properly  a  party  to  the  suit  when  brought) 
is  concerned,  there  has  been  no  change,  the  only  power  which  could  de- 
stroy it  having  scrupulously  refrained  from  doing  so.  As  by  the  con- 
solidation all  the  property  and  rights  of  the  old  company  were  trans- 
ferred to  and  vested  in  the  new,  (Consolidated  Act,  suipra,  §  .5,)  and  the 
new  company  succeeded  to  all  the  obligations  and  liabilities  of  the 
old  one,  the  fruits  of  any  recover}'  belong  to  the  new  company,  and 
the  provisions  of  an  adverse  judgnient  can  be  enforced  only  against 
it.  The  survival  for  purposes  of  pending  suits  is  therefore  merely 
nominal,  but  that  is  no  anomaly;  provisions  of  law  allowing  personal 
representatives  to  continue  suits  in  the  name  of  the  original  party  after 
his  death  are  common. 

Nor  do  we  find  any  bar  to  the  maintenance  of  this  suit  in  the  provi- 
Bioms  of  section  4898,  Rev.  St.  U.  S.,  that  "every  patent  or  interest 
therein  shall  be  a.ssignable  in  law  by  an  instrument  in  writing."  Whether 
the  bare  legal  title  to  the  patent  in  suit  passes  with  all  beneficial  interest 
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in  the  patent  by  the  consolidation  to  the  new  company,  or  whether  some 
instrument  in  writing  must  still  be  executed  to  make  such  transfer  com- 
plete, (the  life  of  the  old  company  continuing  sufficiently  to  consummate 
thedevolution  which  theconsolidation  act  provided  for, — see  Eduton  Ekclrir. 
lAgkt  Co.  V.  New  Haven  Electric  Co. ,  35  Fed.  Rep.  236,)  the  new  company 
would  have  the  right  to  continue,  under  the  name  of  the  old  one,  pend- 
ing litigation  to  enforce  rights  which  are  in  fact  its  own,  with  the  same 
force  and  eflfect  as  if  it  were  itself  complainant.  We  do  not  find  in  the 
various  contracts  introduced  in  evidence  sufficient  warrant  for  holding 
that  the  complainant  was  "without  such  interest  in  the  subject  of  the 
controversy  as  to  enable  it  to  maintain  the  bill  in  its  own  name  without 
joining  other  parties,"  nor  do  the  facts  makeoutsuch  a  case  that  injunc- 
tion should  be  refused  on  any  theory  of  laches  or  equitable  estoppel  by 
reason  of  undue  delay  in  bringing  suit,  or  acquiescence  in  known  in- 
fringements. 

The  decree  of  the  circuit  court  is  therefore  affirmed,  with  costs. 


AsHTON  Valve  Co.  v.  Coale  Muffler  &  Safety  Valve  Co.  «t  ol. 

{Circuit  CoMrt  of  Appeals,  Fourth  ClrcuiU    October  11, 1808.) 
No.  18. 

1.  Patbktb  fob  Intentions— anticipation— Safett  Valves. 

Claim  1  of  letters  patent  No.  200,119,  issued  February  12,  187S,  to  Henry  G.  Ash- 
ton,  (or  an  improTemant  in  safety  valves,  consisticg  substantially  of  an  ordinary 
spring  valve  with  a  pop-valve  chamber  addea,  in  combination  with  a  valve  seat,  an 
inclosed  spring  chamber,  and  an  inclosed  discharge  chamber,  !s  void  because  of  an- 
ticipation by  the  English  patent  of  187:i,  No.  891,  to  UilM.  50  Fed.  Rep.  100,  af- 
firmed. 

8.  Same — Extent  op  Claim. 

In  his  specifications  Ash  ton  states  that  his  oomhioation  Is  very  Important  "in 
all  cases  where  the  steam  is  prevented  in  any  way  from  escaping  freetj  from 
the  hood  or  casing,  as  is  often  the  case.  "  In  another  place  he  states  that  he  pro- 
vides bolea  or  vents  in  the  spring  chamber  for  the  escape  of  such  steam  as  may  en- 
ter it,  but  these  vents  are  not  mentioned  in  the  claims,  which  cover  merely  the 
above  combination,  "arranged  to  operate  as  described. "  Held,  that  the  patent  did 
not  cover  the  use  of  the  vent  boles.    5U  Fed.  Rep.  lUO,  affirmed. 

8.  Same- Anticipation— Seniob  usd  Junior  Patents — ^Evidence. 

Letters  patent  No.  29<J,.50B,  issued  June  3, 1884,  to  Asbton,  for  a  combination  of  a 
mufBing  chamber,  surrounding  a  safety  valve,  with  a  pipe  communicating  from  the 
spring  chamber  to  the  outside  air,  was  anticipated  by  patent  297,0(>0,  Issued  April 
15,  18S4,  to  Coale,  which  covers  practically  the  same  features,  complainant  having 
failed  to  show  br  a  preponderance  of  the  evidence  that  Asbton  Was  in  fact  the  first 
inventor.    50  Fed.  Rep.  lOU,  afBrmed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District  of 
Maryland. 

In  Equity.  Suit  by  the  Asbton  Valve  Company  against  the  Coale 
Muffler  &  Safely  Valve  Company  and  others  for  infringement  of  pat- 
ents. In  the  circuit  court  the  bill  was  dismissed.  50  Fed.  Rep.  100. 
Complainant  appeals.     Affirmed. 
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J.  E.  Maynadier,  for  appellant. 
W.  J.  O'Brien  and  H.  T.  Fenton,  for  appellees. 
Before  Goff,  Circuit  Judge,  and   Hughes  and  Simonton,  District 
Judges.  ' 

Hughes,  District  Judge.  This  suit  relates  to  safety  valves  applied  to 
steam  boilers,  particularly  to  those  used  on  the  locomotive  engines  of 
railroads.  It  presents  two  questions  for  adjudication.  One  is  whether 
the  first  claim  in  complainant's  patent,  No.  200,119,  was  patentable, 
and  has  been  infringed  by  defendant  in  the  safety  valves  which  it  man- 
ufactures and  sells,  one  of  which  is  exhibited  with  the  evidence  in  this 
cause.  The  other  question  is  whether  the  defendant,  in  making  and 
using  his  combined  safety  valve  and  muffler  described  in  patent  297 ,066, 
one  of  which  is  exhibited,  infringes  complainant's  combination  of  Safety 
valve  and  muffler,  described  in  patent  299,503.  The  court  below  de- 
creed for  the  defendant  on  each  of  these  questions.  To  this  decree  the 
complainant  has  filed  20  assignments  of  error.  It  is  hardly  conceiva- 
ble that  the  court  below  could  have  fallen  into  as  many  as  20  distinct, 
different  errors  in  passing  upon  the  two  questions  at  issue;  and  this 
court  will  not  enter  seriatim  into  an  examination  of  these  several  assign- 
ments, but  will  treat  the  subject  in  a  more  compendious  manner. 

Between  40  and  50  exhibits  have  been  filed  in  the  evidence  in  this 
case,  consisting,  for  the  most  part,  of  patents  granted  to  various  persons 
by  the  United  States  and  Great  Britain,  illustrated  by  copies  of  the 
original  drawings,  and  several  of  them  also  by  models  of  machines  in 
actual  use.  They  show  the  evolution  through  which  the  steam  safety 
valve  has  passed  in  the  last  quarter  of  a  centur}'.  They  show  that  nei- 
ther one  of  the  patents,  200.119,  297,066,  or  299,503,"  with  which  we 
are  immediately  concerned,  embraces  any  novel  principle,  and  that 
these  patents  embody  only  some  change  of  mechanical  ibrm,  arrange- 
ment, or  combination  more  or  less  variant  from  safety  valves  and  muf- 
fler attachments  previously  in  use.  The  utmost  claim  of  their  authons 
(with  an  exception  that  will  appear  in  the  sequel)  is  for  novelty  in  the 
combination  of  known  devices,  and  not  novelty  in  any  principle  discov- 
ered. It  is  true  that  the  combination  of  known  devices  in  such  man- 
ner as  to  produce  results  new  in  kind  or  character  is  patental'lc;  yet, 
when  patents  for  the  combination  of  known  devices  in  such  manner  as 
to  produce  results  new  and  better  only  in  degree  than  others  previously 
produced  are  brought  before  the  courts,  they  are  held  to  be  nonpatent- 
able. 

In  further  introduction  to  the  subject  before  the  court,  a  few  things 
may  be  premised  about  safety  valves  and  mufflers.  The  original  safetj' 
valve  was  used  in  connection  with  a  spring, — usually  a  spiral  spring, — 
by  which  the  amount  of  pressure  to  be  allowed  in  the  boiler  before  es- 
cape could  be  regulated.  This  spring  safety  valve  was  at  first  not  in- 
closed from  th*  outer  air.  Afterwards  a  metallic  cylindrical  chamber 
or  box  was  placeil  over  it,  with  more  or  less  vent  in  the  top  for  the  out- 
let of  any  steam  that  might  find  its  way  into  this  box,  as  a  safeguard 
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against  back  pressure.  Experience  with  this  simple  form  of  safety 
valve  taught  that,  while  it  was  easy  enough  to  contrive  a  valve  which 
would  relieve  the  boiler,  yet  it  was  difBcult  to  devise  one  which,  while 
it  opened  against  the  increasing  resistance  of  the  spring,  would  close 
quickly  under  the  pressure  of  the  same  spring  against  the  stenni.  It 
was  found  in  practice  that  these  valves  were  liable  either  to  open  too 
long,  allowing  too  great  an  escape  and  a  waste  of  steam,  or  not  long 
enough  to  permit  the  escape  of  the  amount  of  steam  necessary  to  safetj'. 

Then  came  the  valve  called  the  "pop  valve,"  invented  by  Richardson, 
patented  in  1866  and  1869,  which  consisted  of  an  addition  to  the  ordi- 
nary safety  valve.  Its  inventor,  describing  it,  says  in  substance:  It 
consists  in  forming  the  valve  with  an  additional  surface  outside  of 
the  ground  joint  for  the  escaping  steam  to  act  against;  this  additional 
surface  being  surrounded  with  an  overlapping  lip,  rim,  or  flange,  which 
})rojects  downwards  sufficiently  to  leave  but  a  narrow  escape  for  the 
steam  when  the  valve  is  open,  but  which,  although  of  greater  diameter 
than  the  valve  seat,  yet,  by  means  of  the  lap,  presents  a  less  area  of 
opening  for  the  escape  of  steam  than  is  produced  at  the  valve  seat;  so 
that  the  steam  wliich  escapes  through  \he  area  between  the  valve  and 
seat  shall  exert  pressure  against  the  additional  surrounding  surface,  and 
thereby  not  only  open  the  valve  completely,  but  hold  it  up  until  the 
pressure  of  steam  in  the  boiler  falls  below  the  pressure  by  which  the 
valve  was  opened.  This  huddling  of  the  steam  after  its  passage  through 
the  valve  by  means  of  an  additional  chamber  having  a  restricted  outlet, 
formed  by  its  lap  or  flange,  which  reaches  down  nearly  to  the  surface 
surrounding  the  valve  seat,  accomplished  the  demderalum  which  the 
simple  safety  valve  failed  to  do;  the  additional  chamber,  its  flang<;, 
and  its  restricted  outlet  for  the  steam,  constituting  what  has  become 
known  as  the  "pop  valve."  The  discharge  of  steam  from  the  simple 
valve  and  the  pop  valve  was  either  into  the  open  air  or  into  a  chamber 
called  the  "discharge  chamber."  If  it  is  made  to  pass  into  such  a 
chamber,  the  outlet  from  it  is  generally  unrestricted;  and  it  is  to  this 
discharge  chamber  or  its  outlet  that  apparatus  for  preventing  the  noise 
attending  the  escape  of  steam,  called  the  "muffler.."  is  attached.  It  is 
with  this  discharge  chamber  and  the  muffler  attached  to  it  that  we  have 
to  do  in  the  case  under  consideration. 

Henry  G.  Ashton,  the  mventor  of  the  apparatus  patented  by  No.  200,- 
119,  described  it  in  two  claims,  with  the  first  of  which  only  have  we 
any  concern.     His  language  in  this  first  claim  was: 

"What  I  claim  as  my  invention  is:  (1)  In  a  safety  valve,  the  valve,  h, 
having  the  chamber,  x,  in  combination  with  the  seat,  J,  cylinder,  d,  ami  cas- 
ing, /,  71,  arranged  to  operate  substantially  as  described." 

His  chamber,  s,  is  the  pop  chamber.  His  cylinder,  d,  is  the  cham- 
ber inclosing  the  spring  of  the  valve.  Hisj  is  the  valve  seat,  and  his 
casing,/,  n,  is  the  cylinder  constituting  the  discharge  chamber,  covered 
by  a  hood.  So  that  his  first  claim,  written  in  words  instead  of  letters, 
is  of  a  combination  made  up  of  a  safety  valve  consisting  of  the  ordinary' 
spring  valve,  having  the  pop-valve  chamber  added,  in  combination  with 
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•  valve  seat,  an  inclosed  spring  chamber,  and  an  inclosed  discharge 
chamber,  arranged  to  operate  substantially  as  described.  In  the  de- 
scriptive olauees  of  his  specification  be  says  that  the  main  feature  of  his 
invention  consists  in  combining  a  pop  valve  with  a  hood  or  casing  to  re- 
ceive the  escaping  steam,  and  a  cylinder  into  which  the  valve  rises,  mak- 
ing an  under-discharge  pop  valve,  that  is  to  say,  a  pop  valve  in  which 
the  escaping  stenm  is  prevented  access  to  the  outer  surface  of  the  valve 
by  means  of  a  cylinder  into  which  the  valve  rises,  and  in  which  it  tits 
closely  enough  to  prevent  the  entrance  of  any  considerable  portion  of 
the  escaping  steam.  More  briefly,  his  claim  consists  in  combining  the 
spring  valve  and  pop  valve  with  the  spring  chamber  and  discbarge 
chamber.  He  asserts  that  he  is  the  first  to  combine  the  two  features  in 
one  valve,  and  remarks  that  he  "has  discovered  that  this  combination  is 
very  important  in  all  cases  where  the  escaping  steam  is  prevented  in 
any  way  from  escaping  freely  from  the  hood  or  casing,  as  is  often  the 


It  is  this  claim,  thus  stated  and  described,  which  the  complainant  in- 
sists has  been  infringed  by  the  defendant  in  this  suit.  The  patent  is 
not  foi  an  original  discovery,  but  only  for  the  combination  which  has 
Leon  described.  But  the  patents  of  Aahfield,  granted  in  1869,  No.  97,- 
472,  and  of  Prescott,  granted  in  1871,  No.  121,659,  show  the  combina- 
tion of  an  under-discharge  safety  valve  with  a  cylindrical  chamber  in- 
closing the  spring  and  protecting  it  from  back  pressure  of  the  escaping 
steam.  Ashton's  patent  merely  substitutes  the  improved  pop  valve  in 
the  place  of  the  simple  spring  valve.  In  this  substitution  there  is  cer- 
tainly no  invention;  the  result  obtained  being  better  only  in  degree,  and 
not  in  character.  Even  if  this  were  not  so,  the  English  patent  granted 
to  Giles  in  1872,  numbered  891,  shows  a  pop  valve  with  under-discharge, 
— that  is  to  say,  with  the  spring  inclosed  from  the  steam  by  an  inner 
casing, — in  combination  with  an  outer  casing  to  confine  the  steam,  so 
that  the  steam,  passing  the  valve,  ascends  between  these  inner  and  outer 
casings,  and  then  escapes  through  perforations  or  other  outlet  in  the 
hood  or  top  of  the  machine.  This  patent  of  Giles  anticipates  patent 
200,119  as  to  its  first  claim,  and  has  reduced  the  complainant  to  the 
necessity  of  relying  for  novelty  upon  what  it  claims  now  to  be  a  stric- 
tured  outlet  for  steam  in  the  discharge  chamber, — a  device  not  claimed 
nor  described  in  the  application  for  patent  200,119.  It  is  a  settled 
princi{de  of  law  enacted  by  statute  and  announced  by  the  courts  that  a 
patentee  and  his  assignees  have  no  right  to  the  exclusive  use  of  anything 
patented  which  the  inventor  has  not  distinctly  claimed  in  his  applica- 
tion for  the  patent. 

It  seems  perfectly  clear  that  the  patentee  did  not  claim  a  strictured 
outlet  from  bis  discharge  chamber  in  his  application  for  patent  200,119; 
yet  the  complainant,  in  its  twelfth  assignment  of  errors,  insists  that  the^ 
court  erred  in  not  holding  that  no  safety  valve  was  known  prior  to 
patent  No.  200,119  in  which  steam  could  be  prevented  from  escaping 
freely  from  the  outer  casing  (discharge  chamber)  without  crippling  the 
action  of  the  safety  valve;  that  the  first  claim  in  patent  200,119  covered 
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all  safety  valves  with  that  vital  feature;  and  that  the  safety  valves  made 
and  sold  by  the  defendant  contained  that  vital  feature,  and  Would  be 
worthless  without  it.  In  its  thirteenth  assignment  it  says  that  the  court 
erred  in  disregarding  the  fact  that  no  structure  was  known  prior  to  pat- 
ent 200,119,  and  claimed  in  the  firet  claim,  in  which  there  was  a  stric- 
tured  chamber  to  increase  the  lifting  force  of  the  valve,  (meaning  the  pop 
chamber)  a  second  strictured  chamber  in  which  the  escaping  steam  was 
confined,  (meaning  the  discharge  chamber,)  and  an  unstrictured  cham- 
ber, (meaning  the  spring-valve  chamber,)  which  shieldeil  the  valve  from 
the  pressure  in  the  second  strictured  chamber  or  discharge  chamber. 
And  in  its  fourteenth  assignment  it  repeats  the  asseveration  that  no 
structure  was  known  prior  to  patent  200,119  in  which  the  steam  which 
escaped  past  the  valve  was  compelle<l  to  pass  into  a  hood  or  casing, 
from  which  it  was  prevented  from  escaping  freely. 

Nothing  can  be  more  obvious  in  this  patent  200,119  than  that  no 
claim  is  made  in  its  specifications  for  a  restricted  outlet  from  the  dis- 
charge chamber,  now  asserted  to  be  a  vital  feature  of  the  patent.  The 
drawing  filed  with  the  application  shows  quite  a  large  outlet  from  the 
discharge  chamber,  which  is  not  lettered  or  described  in  the  sjjecifica- 
tion,  and  is  apparently  so  large  as  to  fail  even  to  suggest  a  restriction  of 
the  steam  passing  out  of  it.  There  is  a  sentence  in  the  specification  al- 
ready quoted  in  which  the  patentee  says:  "I  have  discovered  that  this 
combination  is  very  important  in  all  cases  where  the  steam  is  prevented 
in  any  way  from  escaping  freely  from  the  hood  or  casing,  as  is  often  the 
case,"^-a  sentence  which  merely  suggests  that  the  steam  may,  from 
some  cause  not  defined,  fail  to  escape  freely  from  the  discharge  chamber. 
But  the  patentee  does  not  describe  or  even  mention  any  specific  means 
of  preventing  the  free  escape;  much  less  does  he  claim  a  strictured  es- 
cape of  steam  from  the  discharge  chamber  as  a  vital  feature  of  his  com- 
bination. In  insisting  now  that  the  defendant  has  incorporated  this 
vital  feature  in  its  safety  valve,  the  complainant  seems  to  place  itself 
precisely  within  the  animadversion  of  the  supreme  court  in  the  case  of 
Western  Ekctric  Manvfg  Co.  v.  Anscmia  Brass  <t  Copper  Co.,  114  U.  S. 
447,  5  Sup.  Ct.  Rep.  941,  where  it  says: 

"It  has  been  held  by  this  court  that  the  scope  of  letters  patent  should  be 
limited  to  the  invention  covered  by  the  claim;  and,  though  the  claim  may  be 
illustrated,  >it  cannot  be  enlarged,  by  the  language  of  other  parts  of  the  spec- 
ilication.  The  elements  of  the  process  under  consideration  cannot,  there- 
fore, be  held  to  be  covered  by  the  patent.  The  contention  that  the  patentee 
intended  to  include  it  in  his  process  is  evidently  an  afterthought." 

So  the  claim  here  of  a  device  for  restricting  the  outlet  of  steam  from 
the  discharge  cliamber  of  the  Ashton  valve  is  evidently  an  afterthought. 
It  was  not  specified  in  the  claim  accompanying  the  specification  of  pat- 
ent 200,119,  nor  described,  and,  even  if  hinted  at  at  all,  it  was  in  terms 
so  vague  as  to  avail  nothing  as  a  claim  of  the  vital  feature  of  a  patent. 
Tlie  patentee  claimed  nothing  new  in  his  specification  of  patent  200,119 
but  the  combination  of  previously  known  devices,  which  combination 
he  there  precisely  described.     Yet  the  complainant  now  insists  that  that 
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patent  does  contain  something  new;  the  novel  feature  being  a  strictured 
escape  of  steam  from  the  discharge  chamber,  now  ranked  as  the  vital 
feature  of  No.  200,119.  We  have  said  enough  to  show  that  such  con- 
tention is  inadmissible,  and  that  the  use  of  a  strictured  outlet  from  the 
discharge  chamber  by  the  defendant,  in  combination  with  an  inclosed 
spring  and  pop  valve,  constitutes  no  infringement  of  patent  200,119. 

It  may  be  well  to  advert,  before  concluding  this  branch  of  the  subject, 
to  what  is  said  in  the  brief  and  evidence  of  complainant  concerning  vents 
or  outlets  from  the  spring  chamber  of  the  Ashton  valve  for  such  steam 
as  may  enter  it  in  escapin;;  from  the  valve.  In  the  application  for  this 
patent  it  is  merely  stated  that  holes  are  provided  to  give  free  outlet  to 
steam  entering  the  spring  chamber;  but  this  feature  is  not  spoken  of  as 
an  invention  or  discovery,  and  is  not  distinctly  mentioned  in  either 
claim  of  the  application.  If  it  is  claimed  at  all,  it  is  done  merely  in 
combination  with  the  patentee's  peculiar  form  of  pop  valve;  and,  as  de- 
fendant does  not  use  this  latter,  there  is  no  infringement  in  that  respect. 

The  second  question  in  this  suit  relates  to  patents  for  mufflers  in  com- 
bination with  safety  valves, — one  of  them,  belonging  to  the  defendant, 
issued  to  Coale  in  April,  1884,  numbered  297,066;  the  other,  belonging 
to  complainant,  issued  to  Ashton  in  June,  1884,  numbered  299,503. 
Each  of  the  two  patents  is  for  a  combination  of  a  muffling  chamber, 
surrounding  a  safety  valve,  with  a  pipe  communicating  from  the  spring 
chamber  through  its  top  or  hoo<lfwith  the  outer  air.  They  are  substan- 
tially the  same  machine;  and,  although  much  evidence  was  taken  upon, 
and  much  space  given  in  the  briefs  to  a  discussion  of,  the  relative 
merits  and  constituent  parts  of  the  two  implements,  it  is  quite  unneces- 
sary for  the  court  to  go  into  these  matters.  This  branch  of  the  case 
turns  upon  a  simple  question  of  law,  into  which  no  question  of  mechan- 
ical invention  enters.  The  defendant's  patent  having  been  issued  be- 
fore that  of  the  complainant,  upon  an  application  filed  in  advance  of 
the  latter's  application,  the  burden  of  proof  is  upon  the  complainant  to 
establish  a  prior  use  of  the  machine  by  a  preponderance  of  testimony 
over  that  of  defendant  to  the  contrary.  This  the  complainant  has  Ijiiled 
to  do.  The  defendant  proves  the  use  of  a  combined  muffler  and  safety 
valve  equivalent  to  that  described  in  patent  297,066  as  early  as  1882. 
The  complainant  attempts  the  same  thing  in  regard  to  patent  299,503, 
but  fails  in  the  effort.  Its  witnesses  speak  chiefly  from  memory,  in 
terms  far  from  positive  or  conclusive;  and,  when  referring  to  written 
memoranda,  fail  to  antedate  the  year  1884°.  On  this  branch  of  the  cti^e 
the  priority  of  its  patent  establishes  the  right  of  the  defiendant  to  the  ex- 
clusive use  of  its  implement  as  against  the  complainant.  What  its 
rights  are  as  against  the  rest  of  the  world  is  not  in  issue  in  this  cause. 
On  the  whole  case,  this  court  is  of  opinion  that  there  was  no  error  in 
the  decree  of  the  court  below  dismissing  the  oomplainant's  bill,  which 
is  tlierefore  affirmed. 
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The  Rapid  Transit. 

Demino  et  al.  v.  The  Rapid  Transit. 

(LHgmct  Court,  D.  WatMngtan,  N.  D.    October  3,  1892.) 

No.  414. 

1.  AOMIBALTT  PlBADIXO — DEPARTURE. 

Under  a  libel  in  rem  on  a  contract  of  affreightment  to  recover  for  cargo  de- 
stroyed in  extinguishing  a  fire,  libelant  may  be  allowed  to  shift  his  claim  to  a  de- 
mand for  a  general  average,  when  the  facts  alleged  In  the  libel  and  answer  are 
sufBcient,  taken  together,  to  sustain  the  same.  Vupant  de  Nemours  v.  Fdiice,  W 
How.  178,  followed. 

2.  Shipping— Damaok  to  PREftjHT— Pihe. 

A  steamer  with  a  cargo,  chiefly  of  lime,  took  fire,  and  was  scuttled  by  the  city 
fire  department,  that  being  the  only  method  of  preventing  a  total  loss  of  the  ves- 
sel and  cargo,  whereby  the  lime  was  destroyed.  i?fiW,  that  under  Rev.  St.  S  ^S2, 
which  provides  that  no  owner  of  a  vessel  shall  be  liable  for  any  loss  happening  to 
the  cargo  by  fire  unless  caused  by  his  design  or  neglect,  the  purchaser  has  a  com- 
plete defense  against  an  action  In  rem  against  the  vessel. 

3.  Obnerai,  Averaob — Cargo  Inmcreo  i!«  Sdppkessino  Pire. 

The  owner  of  cargo  which  is  damaged  by  wat^r  in  supprewioK  Are  is  entitled  to 
compensation  in  general  average.    The  Roanoke,  46  Ped.  Rep.  wl,  followed. 

4.  Same— Basis  of  Shipowner's  Contribctiok — Insorasce. 

Insnranoe  is  not  a  part  of  an  owner's  interest  in  a  ship,  and  in  cases  of  general 
average  the  amount  of  insurance  received  by  him  should  not  bo  added  to  the  value 
of  what  was  saved,  for  the  purpose  of  increasing  the  fund  to  be  distributed.  The 
City  of  Nonolch,  6  Sap.  Ct.  Rep.  1150,  118  U.  S.  «W;  The  Scotland, »  Sup.  Ct.  Rep. 
1174. 11«  U.  S.  507;  and  Tlie  OreiU  Western,  6  Sup.  Ct.  Bep.  1173. 118  U.  S.  520,— 
followed. 

5.  Admikaltv — Costs. 

A  libelant  In  rem,  suing  on  the  contract  of  affreightment  to  recover  damages  for 
loss  of  cargo,  failed  to  sustain  the  allegations  of  bis  pleadings,  and  increased  the 
expense  of  the  case  by  introducing  immaterial  evidence.  He  was  allowed,  how- 
ever, to  recover  in  general  average,  bat  had  not  attempted  an  adiosunent  on  that 
basis  before  commencing  the  suit,    field,  that  he  was  not  entitled  to  fuU  costs. 

In  Admiralty.  Libel  in  rem  by  Deming,  Burutrager,  and  others 
against  the  steamer  Rapid  Transit,  Elmer  E.  Caine,  claimant.  Decree 
for  general  average. 

Ap})l€gate  <t  Titlow,  for  libelants. 

John  H.  Elder,  for  claimant. 

Hankord,  District  Judge.  On  the  14th  day  of  August,  1891,  the 
steamer  Rapid  Transit,  with'  a  cargo  consisting  principally  of  lime  on 
board,  suflfered  damage  by  fire  in  the  harbor  of  Seattle,  and  was,  by  the 
tire  department  of  the  city,  beached  and  scuttled  for  the  purpose  of  ex- 
tinguishing the  flames.  The  sinking  of  the  steamer  caused  a  total  de- 
struction of  the  lime,  but  that  was  the  only  method  by  which  a  total 
loss  of  the  vessel,  as  well  as  the  cargo,  could  have  been  prevented;  and 
it  was  effective.  The  libelants  owned  the  lime  which  was  destroyed, 
and  this  suit  was  instituted  by  them  to  recover  the  full  value  thereof 
upon  their  contracts  of  affreightment. 

Section  4282,  Rev.  St.  U.  S.,  provides  that — 
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"No  owner  of  any  vessel  shall  be  liable  to  answer  for  or  make  good  to  any 
person  any  loss  or  dnmai^e  which  may  happen  to  any  merchandise  whatever, 
which  shall  be  shipped,  taken  in,  or  put  on  board  any  such  vessel,  by  reason 
or  by  means  ot  any  tire  happening  to  or  on  board  the  vessel,  unless  such  fire 
is  caused  by  design  or  neglect  of  such  owner." 

The  claimant  purchased  the  vessel  after  the  fire,  and  he  claims  the 
protection  of  this  statute  on  the  ground  that  if  the  former  owners  are, 
by  its  terms,  shielded  from  liability  upon  their  contracts,  the  vessel  is 
also  entitled  to  immunity  from  proceedings  in  rem.  I  find  that  there  is 
in  the  proofs  absolutely  nothing  to  support  an  accusation  against  the 
owners  of  any  intentional  act  of  negligence  which  could  have  been  the 
cause  of  the  fire  and  consequent  injury  to  the  vessel  and  her  cargo;  there- 
fore the  statute  affords  a  complete  defense  as  against  the  claim  origi- 
nally put  forth  by  the  libdants. 

The  libelants,  however,  after  a  total  failure  to  sustain  their  original 
claims  for  the  full  value  of  the  lime  because  of  the  breach  of  the  con- 
tracts of  affVeightment,  have  taken  a  departure,  and  now  assert  that  they 
are  entitled  to  recover  a  portion  of  their  losses  upon  a  basis  of  general 
a\'erage.  All  the  facts  essential  to  a  recovery  in  general  average,  addi- 
tional to  the  allegations  contained  in  the  libels,  are  set  forth  in  the  an- 
swer. The  objection,  therefore,  that  the  allegations  of  the  libelants  are 
insufficient  to  make  a  case  of  general  average  is  technical,  rather  than 
substantial.  I  hold  that,  although  there  has  been  a  radical  departure, 
the  case  as  now  developed  is  one  in  which  the  court  may  lawfully  appor- 
tion the  losses  sustained  among  the  losers.  It  is  expedient  for  all  tiie 
parties  to  have  their  differences  growing  out  of  the  transaction  allied 
in  the  pleadings,  and  which  are  cognizable  in  a  court  of  admiralty,  fully 
determined  in  the  present  suit,  rather  than  bear  the  additional  expense 
and  suffer  the  delay  incidental  to  commencing  anew;  and  it  is  compe- 
tent for  the  court  to  decree  "upon  the  whole  matter  before  it,  taking 
care  to  prevent  surprise,  by  not  allowing  either  party  to  offer  proof  touch- 
ing any  substantive  fact  not  alleged  or  denied  by  him."  Dvprnit  de  Ne- 
mours V.  Vance,  19  How.  178. 

There  is  a  conflict  of  authority  upon  the  question  as  to  the  right  of 
an  owner  of  merchandise  which  has  been,  while  being  carried  as  freight 
upon  a  vessel,  destroyed  or  damaged  by  water  in  consequence  of  a  fire 
happening  on  board  the  vessel,  to  partial  compensation  in  general  aver- 
age. The  arguments  for  and  against  the  validity  of  such  a  claim  are 
very  concisely  and  clearly  stated,  and  the  authorities  are  collated  in  the 
learned  opinion  of  Judge  Jenkins  in  the  case  of  The  Roanoke,  4(5  Fed. 
Rep.  297.  Rather  than  indulge  in  further  discussion  of  the  subject,  I 
will  rest  my  decision  upon  the  authority  of  that  case,  and  the  decisions 
which  it  follows. 

From  the  evidence  I  find  that  the  value  of  the  steamer  immediately 
before  the  fire  was  $10,000,  and  the  values  of  different  portions  of  her 
cargo  were  as  follows:  Lime,  $1,825;  oats,  $205;  hose,  $380;  total 
value  of  vessel  and  cargo,  $12,410.  I  also  find  from  the  evidence  that 
the  value  of  the  steamer  in  her  condition  and  situation,  immediately 
v.52F.no.3— 21 
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after  the  fire  had  been  extiuguished,  was  $2,000.  In  addition  to  this 
sum,  the  oats  and  hose  were  saved,  making  the  total  value  of  property 
saved  $2,685.  There  was  lost  to  the  owners  of  the  steamer  by  damages 
to  the  steamer  $8,000;  pending  freight.  $218.50.  The  libelants  Deal- 
ing &  Burntrager  lost  700  barrels  of  lime,  worth  $700;  the  Tacoma 
Trading  Company,  1,000  barrels,  worth  $1,000;  and  the  libelant  A.  L. 
Aiken,  125  barrels,  worth  $125;  total  amount  of  losses,  $10,043.50. 
On  this  basis  the  adjustment  will  be  decreed. 

The  libelants  claim  that  the  amount  received  by  the  owners  of  the 
steamer  upon  policies  of  insurance  should  be  added  to  the  value  of  what 
was  saved  to  them,  for  the  purpose  of  increasing  the  fund  to  be  distrib- 
uted. But  this  cannot  be  allowed.  The  supreme  court  of  the  United 
States  has,  after  full  consideration  and  due  deliberation^  in  a  series  of 
decisions  definitely  held  that  insurance  is  not  a  part  of  an  owner's  in- 
terest in  a  ship.  Tlie  Oily  of  Norwich,  118  U.  S.  468,  6  Sup.  Ct. 
Rep.  1150;  Tht  Scotland,  118  U.  S.  507»  6  Sup.  a.  Rep.  1174;  3%« 
GrecU  Western,  118  U.  S.  520,  6  Sup.  Gt.  Rep.  1172.  Although  four 
of  the  judges  who  participated  in  the  disposition  of  these  cases,  in 
carefully  prepared  and  well-reasoned  opinions,  dissented,  the  decisions 
are  declarations  of  the  law  by  the  highest  court  of  this  country,  and  the 
question  is  now  settled.  Butler  v.  Steamship  Co.,  130  U.  S.  558,  9  Sup. 
Ct.  Rep.  619.  It  would  be  unbecoming  for  this  court  to  hear  from 
counsel  arguments  questioning  the  justice  of  the  law  as  it  has  been  so 
declared.  I  tlierefore  declined  to  hear  arguments  upon  this  point,  for 
the  reason  that  these  decisions  cannot  be,  by  this  court,  overruled  or 
disregarded. 

Considering  the  failure  of  the  libelants  to  sustain  the  allegations 
made  in  their  pleadings,  and  the  fact  that  the  expenses  of  the  case  have 
been  greatly  increased  by  the  introduction  on  their  part  of  evidence  which 
is  wholly  immaterial,  and  the  further  fact  that  no  attempt  was  made  to 
obtain  an  adjustment  in  general  average  before  commencing  the  suit,  it 
is  my  opinion  that  it  would  be  unfair  to  award  them  full  costs.  The 
decree  will  reqjaire  each  party  to  pay  all  fees  and  expenses  of  his  own 
witnesses.  No  proctor  fee  wUl  be  taxed,  and  the  libelants  will  pay  one 
third  and  the  claimant  two  thirds  of  all  the  other  fees  and  costs. 
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The  Minnie  C.  Taylor. 

The  F.  H.  Wise. 

SfoRAN  et  al.  V.  The  Minnie  C.  Taylor. 

Qdinlan  a  al.  V.  The  F.  H.  Wise. 
(JHttrict  Court,  S.  D.  New  Tork.    July  18,  IMS.) 

1.  Collision— Sailino  Vessel  xko  Tow— Cbossiko  Codbsbs— Week  Ddtt  to  Abak- 
DON  Right  op  Wat. 

The  tug  Wise,  with  two  barres,  one  behind  the  other,  in  tow  on  a  hawser,  was 
prooeedincr  alODR  a  diannel  in  vineyard  sound  by  night,  bound  east.  Borne  SOU  to 
600  feet  off  on  her  starboard  hand,  sailing  free,  and  drawing  ahead  of  the  tow,  was 
a  sailing  vessel.  The  schooner  Minnie  C.  Taylor,  bound  west,  was  beating  across 
the  channel,  and  was  on  the  starboard  bow  of  the  Wise.  It  was  the  statutory  duty 
of  the  Taylor,  In  that  situation,  to  keep  her  course,  and  of  the  sailing  vessel  and 
the  tuK  to  avoid  her.  The  sailing  vessel  went  across  the  bows  of  the  Taylor,  which 
alwkyq  held  her  course,  until  she  struck  the  hawser  between  the  tug  and  the  for- 
ward barge,  and  was  then  run  into  and  cut  duwn  by  that  boat.  The  court  found 
that  the  Intention  of  the  sailing  vessel  to  cross  the  bows  Of  the  Taylor  became  evi- 
dent to  the  latter  when  she  was  800  feet  from  the  line  of  the  tug  and  low,  and  bad 
ample  room  to  tack.  Held,  that  in  such  situation,  with  the  sailing  vessel  crossing 
her  bows,  and  the  tow  almost  directly  ahead,  and  ample  time  for  herself  to  have 
gone  about,  it  was  the  duty  of  the  Taylor,  though  she  had  the  right  of  way,  to 
have  tucked,  and  that  the  pilot  of  the  Wise  was  justified  in  thinking  tbat  the  Tay- 
lor would  do  so;  but  that,  when  tHe  actual  course  and  intention  of  the  Taylor  not 
to  taok  beoame  evident,  the  tog  should  have  slackened  lier  hawser,  as  she  had 
abundant  opportunity  to  do,  and  permitted  the  Taylor  to  cross  it.  Held,  therefore, 
that  both  vessels  were  in  fault,  and  the  damages  should  be  divided. 

S.  Salvaok — Aid  Rbkdeiikd  Vessel  iir  CoLListoir  bt  Collidin«  Vessel. 

After  the  cirilisioD  the  tug  towed  the  schooner  into  port.  Held-,  tbat  the  tug, 
being  partly  in  fault  for  the  collision,  could  not  maintain  an  action  for  salvage. 

In  Admiralty.  Libel  for  salvage.  Cross  libel  for  damage  by  colli- 
sion. 

Benedict  &  Benedict,  for  the  Minnie  C.  Taylor. 
Carpenter  &  Mosher,  for  the  P.  H.  Wise. 

Brown,  District  Judge.  The  above  actions  grew  out  of  a  collision 
which  took  place  at  about  2  a.  m.  of  May  8,  1892,  in  Vineyard  sound, 
between  barge  No.  55,  in  tow  of  the  steam  tug  F.  H.  Wise,  and  the 
schooner  Minnie  C.  Taylor,  by  which  the  schooner  was  seriously  dam- 
aged. After  the  collision  the  schooner  was  towed  by  the  tug  into  Vine- 
yard haven.  The  owners  of  the  tug,  claiming  that  the  collision  was 
caused  solely  by  the  fault  of  the  schooner,  filed  the  libel  first  above 
named  for  salvage  compensation  for  their  aid  to  the  schooner  after  col- 
lision. The  cross  libel  was  filed  to  recover  damages  to  the  schooner,  on 
the  contention  that  the  collision  was  caused  solely  by  the  fault  of  the 
tug.  If  the  latter  contention  is  correct,  the  libel  for  salvage  cannot  be 
sustained. 

The  place  of  collision  was  in  the  channel  way  between  Squash  meadow 
and  Hedge  fence,  a  passage  less  than  three  fourths  of  a  mile  in  width, 
as  bounded  by  the  range  of  the  red  light  from   Nobska  point  on  the 
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north,  and  by  the  red  range  of  the  WestCliop  light  on  the  south.  The 
tug  was  bound  east,  going  along  the  northerly  side  of  the  channel  way 
near  the  red  range  of  the  Nobska  point  light,  and  heading  about  south- 
,  east  by  east.  She  had  in  tow  barge  No.  55  astern  on  a  hawser  of  125 
fathoms,  and  another  barge  astern  of  the  latter  upon  a  hawser  of  from 
80  to  100  fathoms.  j|he  schooner  Taylor  was  bound  from  St.  Johns  to 
New  York,  with  a  cargo  of  lumber.  The  wind  was  iiorth  northwest, 
and  a  good  sailing  breeze.  The  schooner  was  108  feet  long,  with  three 
masts  and  three  jibs.  All  her  lower  sails  were  set,  and  both  she  and 
the  tug  were  making  about  four  knots  an  hour.  Not  long  before  the 
collision  the  schooner  had  come  about  from  her  starboard  tack,  close 
hauled,  and  heading  about  northeast  by  east;  that  is,  at  right  angles 
with  the  course  of  the  tug  and  tow.  The  night  was  clear,  with  moon- 
light; and  the  schooner  and  her  course  were  recognized  by  the  pilot  of 
the  Wise,  by  her  sails,  at  a  sufficient  distance  without  distinguishing 
her  lights. 

There  is  some  confusion  in  the  testimony  as  to  the  position  of  the 
vessels  when  seen  by  each  other.  I  have  no  doubt,  however,  that  the 
schooner  was  seen  when  at  least  a  quarter  of  a  mile  distant  from  the 
line  of  the  tug  and  tow,  at  which  time,  computing  backwards  from  the 
collision,  the  plotting  of  the  navigation  will  show  that  the  schooner 
must  have  borne  about  two  and  one  half  points  forward  of  the  tug's 
beam.  At  the  same  time  another  schooner,  bound  eastward,  with  the 
wind  free,  was  going  between  the  line  of  the  tug  and  the  schooner,  par- 
allel with  the  tug,  and  about  one  third  faster  tiian  the  latter,  as  I  find 
by  computation  from  the  evidence  of  the  tug's  witnesses.  When  the 
Taylor  was  first  seen,  the  other  schooner  had  already  passed,  or  was 
passing,  barge  No.  55,  and  was  drawing  up  towards  the  tug  on  a  course 
distant  from  her,  according  to  the  estimates  of  the  difiierent  witnesses, 
from  200  to  600  feet. 

By  the  ordinary  rule  of  navigation  it  was  the  duty  of  the  tug  and 
tow,  and  of  the  other  schooner,  which  had  the  wind  free,  to  keep  out 
of  the  way  of  the  Taylor.  The  mate  of  the  Taylor,  wlio  was  in  charge 
of  her  navigation,  testifies  that  he  expected  both  of  them  to  turn  to  star- 
board and  go  under  his  stern.  But  the  other  schooner  was  at  a  suffi- 
cient distance,  and  had  sufficient  speed,  to  keep  out  of  the  way  of  the 
Taylor  by  going  ahead  of  her,  and  did  so;  and  the  tng  and  tow,  so  long 
as  the  parallel  schooner  kept  on  hcr  course,  could  not  turn  to  starboard, 
since  that  would  involve  collision  with  the  latter.  The  Taylor,  on  the 
other  hand,  was  bound,  as  respects  the  other  schooner,  to  hold  her 
course  until  the  risk  of  collision  with  the  latter  was  over;  and  it  is  con- 
tended that  when  that  risk  was  past,  she  was  too  near  the  line  of  the 
tug  and  tow  to  tack  without  coming  into  collision  with  the  barge.  She 
accordingly  kept  her  course  as  above  stated,  without  change,  and  as  the 
evidence  shows,  ran  within  75  feet  of  the  barge  till  she  brought  up 
against  the  hawser;  and  her- speed  being  checked  thereby,  the  barga 
came  up  and  struck  the  schooner  at  her  main  chains  about  60  feet  from 
her  stem. 


Digitized  by 


Google 


TBE   MINNIE   C.  TAYLOB.  325 

The  above  circumstances  amstitute,  it  is  evident,  a  case  of  peculiar 
circumstauces.  But  these  circumstances  were  palpable  and  open  to  the 
observation  of  both  vessels  alike.  Either,  by  the  use  of  reasonable  en- 
tleavors,  might,  as  it  seems  to  me,  easily  have  avoided  this  collision, 
and  both,  therefore,  are  in  fault. 

1.  The  schooner  ought,  under  the  circumstances,  to  have  tacked  and 
come  about  when  the  determination  of  the  other  schooner  to  go  ahead 
of  her  was  perfectly  assured,  if  there  was  room  for  her  to  do  so;  and 
that  there  was  room  I  have  not  the  least  doubt.  The  design  and  course 
of  the  other  schooner  were,  as  I  find,  perfectly  evident  when  the  Taylor 
was  at  least  800  feet  from  the  line  of  tlie  tug  and  tow.  That  allowed  an 
ample  space  for  the  schooner  to  come  about  and  avoid  collision. 

That  the  Taylor  had  this  room  is  easily  deducible  froni  the  evidence. 
.  Tiie  concurrent  testimony,  both  of  the  tug  and  of  the  schooner,  shows 
that  the  other  schooner  must  have  been  from  400  to  500  feet  to  south- 
ward of  the  tug.  The  mate  estimated  the  distance  at  500  or  600  feet; 
the  master  and  the  officers  of  the  Wise,  at  half  that  distance.  But  the 
facts  of  the  navigation  furnish  the  best  evidence.  For  the  Taylor  was 
just  coming  up  under  the  stern  of  the  other  schooner  when  the  master 
and  pilot  of  the  Wise  saw  that  she  was  not  going  to  tack,  and,  there- 
fore, starboarded  and  slowed.  At  this  time  the  other  schooner  was  just 
lapping  the  stern  of  the  Wise,  which  then  bore  a  little  on  the  Taylor's 
starboard  bow.  When  the  master  of  the  Taylor  came  on  deck,  he  says 
he  was  right  astern  of  the  other  schooner,  about  half  way  across  her 
and  from  one  to  two  lengths  distant.  The  line  of  the  Taylor's  course, 
therefore,  at  t!)y  time  when  her  bow  had  come  up  even  with  the  stern 
of  the  other  schooner,  say  100  feet  distant,  was  about  200  feel  astern  of 
the  tug,  which  agrees  with  the  master's  estimate.  As  the  Taylor  went 
within  less  than  100  feet  of  barge  55,  which  was  750  feet  astern  of  the 
Wise,  it  follows  that  the  barge  moved  from  400  to  500  feet,  while  the 
Taylor  was  passing  from  tlie  line  of  the  other  schooner  to  that  of  the  tug 
and  tow;  and  as  the  Taylor  was  going  at  least  as  fast  as  the  barge,  the 
other  schooner  must  have  been  at  least  400  or  500  feet  from  the  line  of 
the  tug  and  tow.  But  the  intention  of  the  other  schooner  to  cross  ahead 
of  the  Taylor  must  have  been  perfectly  evident  to  the  Taylor  fron»  the 
time  when  she  had  come  within  300  feet  of  the  line  of  the  Taylor's 
course,  showing  no  change.  Assuming  that  the  other  schooner  was  of 
the  same  size  as  the  Taylor,  that  is,  IGo  feet  over  all,  she  must  there- 
fore, have  traveled  about  570  feet  from  that  time  till  the  bow  of  the 
Taylor  was  astern  of  her;  and  the  Taylor  must  have  sailed  in  the  same 
interval  about  400  feet,  .\dding  this  to  the  distance  of  the  other 
schooner  from  the  line  of  the  tow,  it  follows  that  the  Taylor  was  free  to 
tauk,  if  she  chose,  when  from  800  to  900  feet  distant  from  the  line  of 
the; tow,  and  more  than  1,200  feet  distant  diagonally  from  the  barge. 
If,  to  make  assurance  doubly  sure,  the  Taylor  had  waited  until  the 
other  schooner  was  within  100  feet  of  the  line  of  her  course,  the  Taylor 
would  have  been  about  300  feet  to  the  southward  of  the  schooner,  i.  e., 
from  700  to  800  feet  to  the  southward  of  the  tug  and  tow. 
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U,*  '•far/.*  of  nrrr.'r.z  ctt^  ti.^  Ls»^>rr.  ai.  tir^-in-ect  wii-i  a 

TLrt  tag  Lid  gir*!.  z.-i  sg^-rs.  r:-j"?stii^  ^,  ~->«  tb*  Liwssr-  r-'-w  b»i  sb? 

tT-Ae.  TLe  tsz  Lai  beet  e3^:e:tir:z  ^r  i<:i  •  :c£r  w>^i  t*.i.  bea^:**- 
ti»:  vjzIA  do  so  *r«i  wi3  r.-e£r  tl*  z:-r±^r2T  liz-  :f  ti*  ;->.i'--sj-     The- 

cc^DeoeaBaLrr  itll:.:l^  iii'M  ds::rr-r.  r::  tie  raoe  ::  ftiiec:  ri;r£.  wbrE  5i>? 
Lad  abuniaot  uiear^  of  avriirz  ::  tj  t£:k:nr.  A  rsi::i5  >:T'»  :e«  i* 
a^-ich  more  5p»c«  t?  :-.r.  is  i:-e-:**=a:7  :'.r  a  >:b>:c.er  ?:iIt  !'?•>  feet  I-:-r_r  :: 
taek  in.  OtLerwife  there  »::ilj  c*  lir^r  beathir  ir.  ti*  Ea?t  rirer. 
TLe  mate  fc^tif^i  ^be  w*Et€-i  -tir?^  or  -'r-ir  >:-z:'-5-" — ->•>  or  ^"» 
f-r^C"  Tr.r**  hr.fl.i  w:zli  l*  tut  "24  fee^:.  ^^  hrc  th*  tjis-ter  aate 
or.  deck  Le  aik^i  tt»  u^'.r:  tthj  b*^  Ls5  :.-.t  t;;'£?-t.  i.  <..  b^:bre:  ac-j 
th«  latter  r»-j!;^.  •'or:  sc :-:>_:::  of  tbr  ?■:':. >""-eT."  B.:  it  i?  ii>tjoe*t>> 
that  eren  tb^.-.,  w;.tr.  tLe  svailslle  ii--^:.:*  ::rt- :>ir-z  bi  i  l*«:  diniii- 
isLed  by  almost  vl*  haJf.  the  ni^tc  si'r.ei  tbe  caj'"_a:::  if  b«  sb-^nl-d  |>ct 
the  wheel  down.  TLii  w-.-jid  ii.i::c:e  that  tbe  ii:ate  tb--'-.L^ht  tacidng 
was  poseible  even  tbea.  a*  tbe  Eia-:?r  ai.i  til  t  of  tbe  \Mie  tt*dnr  it 
was.     The  'aptain  ordered  Liu.  to  ke-v  bii  cirie. 

The  D-ate's  kcowlrige  of  tbe  rs'es  sls  to  tbe  n:-?cr.::.z  of  a  tow's  IL:bts 
was  def<:<.t;ve:  and  I  d.t:bt  wbetber  he  re:--'rr.:3rd,  a5  he  otisht  to 
have  rc-cvzT.iie'J,  that  the  l:>arze  wa^  in  tow  of  tbe  Wi~e.  u::ti!  tbe  other 
schooner  La<J  {ja^-j^rd  the  Tayior:  ar.l  it  was  tbrc  trjt  b-  5rst  calle^i  the 
master.  Ever^  at  that  time  ha  3  tbe  wbrt-I  :>eeii  p-.:t  haH  a5tarboaj»i. 
the  Taylor  UiUst  l>iive  gone  ail-TL  of  tbe  barge:  ar.d  if  she  did  not  wholly 
clear,  the  most  that  co"ld  have  r^uited  wo'jJd  have  been.  I  think,  a 
harmless  Bagging  of  the  i^:\.'yyr.~T  u;»'n  the  hawser  between  the  two 
barges.  He  bad  no  ri^ht  to  mn  blindiy  uj,-.-ic  a  dai.zer  -u*  o^nrse,  when 
a  safe  tack  wa.^  easy. 

It  it  evident,  h'-wevirr.  that  the  master  expecte-J  to  run  over  the  foi^ 
ward  hawser,  and  took  hi-  chances  nf  clearing  it  rather  than  tack  at  that 
time.  He,  no  d-.ubt,  niiKalcu^ated  entir>^ly  as  to  what  ^laTt  of  th^  haw- 
ser he  would  cro.-^.  Had  he  crossed  it  near  the  middle,  where  be  says 
he  went,  he  w^.uld,  no  doubt,  have  cleared  it.  But  instead  of  going 
midiray,  as  he  ini^'bt  have  d-'ne  by  fz-iirtii-j  bis  helm,  he  went  so  near 
the  barge  as  to  encounter  tbe  hawser. 

The  channel  in  which  these  ve.-^els  were  nioving  resembled  a  river 
more  than  the  ojen  sea.  The  tug  and  tow  were  jTO-.-'tx-ding.  in  effect, 
near  the  l/ank.  rcpre^i-i.ted  here  by  tbe  reil  ra-^re  of  tbe  Nohska  pwint 
light;  and  there  wa.-  no  p  a!  'yjc.T-ion  for  tbe  s^^b'-iner  to  cross  that  Iroe. 
hi  the  ordinary  course  of  navigation  she  would  have  speedily  tacked. 
In  fiuch  a  situati'in  it  wa--  but  reasonable  in  tl;e  tug  to  assume  that  the 
Taylor  would  tack  as  ;oon  as  she  was  free  to  do  so.  ju-^  as  in  proceed- 
ing near  the  river  bank  a  tug  thus  incumbered  by  a  long  tow,  would  not 
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expect  a  schooner  to  insist  on  crossing  her  course  merely  to  run  a  length 
or  two  nearer  the  river  shore, 

2.  In  the  circumstances  of  this  case  I  do  not  think  it  was  reasonably 
incumbent  on  the  pilot  of  the  tug  to  stop  and  allow  the  boats  to  huddle 
together,  simply  to  give  the  schooner  a  chance  to  cross  his  course  if  she 
should  choose  to  do  so,  instead. of  tacking  at  about  the  place  where  she 
would  naturally  be  expected  to  tack,  provided  the  tug  took  care  to  give 
the  schooner  the  chance  to  cross  a  perfectly  slack  hawser,  if  she  insisted 
on  crossing  his  line.  The  tug  had  the  right,  I  think,  to  perform  her 
duty  of  keeping  out  of  the  way  by  either  stopping  early  enough  to  let 
the  schooner  go  ahead ,  or  by  stopping  later,  in  season  to  give  a  safe  course 
across  a  slack  hawser.  I  think  the  tug  could  have  stopped  in  time  to 
allow  the  schooner  to  go  ahead  of  the  tug,  if  she  wished.  But  without 
passing  upon  the  question  of  her  duty  to  do  so  under  such  circumstan- 
ces, I  think  the  tug  must  be  held  to  blame  for  not  stopping  sooner,  or 
casting  off  her  hawser,  when  the  actual  intention  and  course  of  the  Tay- 
lor not  to  tack  were  perceived,  in  order  that  the  manifest  danger  from 
the  hawser  might  be  avoided  by  letting  it  all  drop  to  the  bottom.  The 
schooner's  intention  to  cross  tlie  hawser  instead  of  tacking  was  evident 
in  abundant  time  either  to  slacken  it  thoroughly,  or  to  cast  off.  The 
evidence  of  the  tug  is,  that  she  did  stop  her  engine  before  collision  so  as 
to  slacken  the  hawser  to  some  extent.  But  the  evidence  of  the  pilot 
shows  that  the  Taylor  was  then  very  near  the  hawser.  A  small  interval 
after  stopping  would  have  been  enough  to  allow  the  barge  to  run  up  so 
that  the  hawser  would  have  dropped  nearly  perpendicularly  from  her 
stem,  instead  of  running  out  ahead  considerably  as  it  evidently  did. 
The  greatest  depth  of  water  there  was  only  from  10  to  14  fathoms,  so 
that  a  short  stop  would  have  brought  the  whole  hawser  down  to  the  bot- 
tom: 

In  the  case  of  The  Galileo,  28  Fed.  Rep.  469,  the  tug  was  held  in 
fault,  on  appeal ,  in  the  circuit  court,  for  not  having  stopped  sooner  and 
cast  off  the  hawser  of  the  tow,  although  the  tug  had  the  right  of  way, 
and  the  other  steamer,  (which  was  in  the  situation  of  barge  55,)  had 
given  her  a  signal  assuring  the  tug  that  she  would  keep  out  of  the  way 
In  this  respect  I  cannot  distinguish  the  present  case  from  that  of  The 
Galileo,  except  that  in  the  present  case  the  duty  of  the  tug  was  much 
plainer  and  stronger,  because  the  primary  duty  to  keep  out  of  the  way 
was  upon  the  tug,  and  th^  schooner  had  given  no  assurance  that  she 
would  keep  out  of  the  way,  and  was  evidently  proceeding  to  cross  the 
hawser. 

Both  vessels  being,  therefore,  in  fault,  the  libel  for  salvage  is  dismissed ; 
and  the  owners  of  the  schooner  are  entitled  to  recover  one  half  their  dam- 
ages, which,  if  not  agreed  upon,  may  be  determined  by  a  reference. 
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The  Rose  Culkin. 

The  a.  C.  Niceerson. 

Eldridoe  v.  The  Rose  Culkin. 

Culkin  v.  The  A.  C.  Nickf.rson. 

(DUtHct  Covrt,  S.  D.  New  York.    July  23^  1892.) 

L  CoixisioN— Steam  and   Mail— When  Sailing  Vessel  to  Avoid  Steambs— Rule 
24. 

The  ordinary  rule  that  a  steamer  must  avoid  a  sailing  vessel  presupposes  ao  abil- 
ity to  keep  away,  and  a  relative  freedom  of  motion  in  the  steamer  as  respects 
the  sailing  vessel.  When  these  conditions  are  mainly  reversed,  the  exceptional 
case  arises  that  is  provided  for  by  rule  24.  Accordingly,  where  a  tug  with  a  tow 
was  crossing  the  mouth  of  the  North  river,  diagonally,  at  the  rate  of  about  two 
miles  an  hour,  and  a  sailing  vessel  came  down  the  river  l»efore  a  strong  gale  at  the 
rate  of  about  ten  miles,  /tetd,  that  it  was  the  duty  of  the  sailing  vessel  seasonably 
to  shape  her  course  so  as  to  avoid  the  tug.  The  sailing  vessel  having  at  first  lutfed 
to  go  astern  of  the  tow,  and  then  paid  off  again,  when  close  up,  in  an  attempt  to 
cross  the  Ixiws  of  the  tug,  and  ttie  latter  not  being  able  to  do  anything  thereafter 
to  keep  out  of  way,  held,  that  the  sailing  vessel  was  solely  liable  for  the  collision 
which  ensued. 

8.  Limitation   of    Liabilitt— StJKRENDER   of  Vbssbl — Previous   Stipulatioic  for 
ValOe — Intebmeihate  Votaoeb,  When  no  Bab. 

The  giving  of  a  stipulation  for  the  value  of  a  vessel,  on  lil>el  in  collision,  is  no  bar 
to  a  subsequent  proceeding  in  limitation  of  liability,  nor  any  bar  to  the  nirrender 
of  the  ve^^ei  herself  in  that  proceeding;  and  though  the  vessel  may  have  made 
several  short  voyages  after  the  giving  of  such  stipulation,  and  before  the  sur- 
render, she  may  still  Ire  surrendered  in  exoneration  of  liability,  provided  her  value 
has  not  in  the  mean  time  become  impaired,  and  the  circumstances  show  that  no 
waiver  of  the  right  of  surrender  was  intended.    Foreign  authorities  considered. 

In  Admiralty.  Libel  by  Albert  B.  Eldridge,  owner  of  the  steam  tuc 
A.  C.  Nickerson,  against  the  schooner  Rose  Culkin,  for  collision.  Cross 
libel  by  Catharine  A.  Culkin,  owner  of  the  Culkin,  against  the  Nicketson. 
Immediately  after  the  filing  of  the  libel  against  the  Culkin,  her  owner 
gave  a  stipulation  for  $3,500  as  the  agreed  value  of  the  vessel,  and  there- 
after repaired  and  usetl  her  in  voyages  between  New  York  and  Rocka- 
way.  Subsequently  her  owner  filed  a  petition  for  limitation  of  liability, 
and  offered  to  surrender  the  vessel. 

Carpenter  <fc  Mother,  for  Nickerson.  I 

Alexander  &  Ash,  for  the  Rose  Culkin  and  petitioner.  1 

Brown,  District  Judge.  Between  3:30  and  4  p.  m.  of  October  27, 
1891,  as  the  schooner  "Rose  Culkin"  bound  down  the  bay  from  the  Erie 
Railroad  dock  at  Jersey  City,  was  approaching  Ellis  island,  she  came  in 
collision  with  the  steam  tug  Nickerson,  striking  with  her  stem  the  port 
side  of  the  tug  at  an  angle  of  from  five  to  eight  points.  Both  received 
damages,  for  whicli  the  above  libel  and  cross  libel  were  filed.  The  wind 
was  blowing  such  a  gale  from  thc'northwest,  or  west  northwest,  that  a 
lighter  came  down  to  the  westward  of  the  schooner  sailing  under  bare 
poles.  The  schooner  was  light,  about  74  feet  long,  and  sailing  under  a 
jib,  foresail  and  two  reefed  mainsail,  and  she  was  going  through  the 
water  at  the  rate  of  about  10  knots,  or  against  the  flood  tide  about  8 
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knots  by  land.  The  tug  had  taken  the  barge  Kodiak  in  tow  on  a  hawser 
of  18  fathoms  from  the  anchorage  ground  south  of  Ellis  island,  and  was 
heading  about  east  for  the  Battery  nearly  across  the  tide,  and  going  at 
the  rate  of  about  2  knots  through  the  water.  The  place  of  collision  was 
near  the  edge  of  the  anchorage  ground  a  little  to  the  northward  and  east- 
ward of  Ellis  island,  probably  about  200  yards  below  the  permanently 
anchored  barge  above  Ellis  island,  and  less  than  100  yards  to  the  east- 
ward of  that  barge.  The  witnesses  for  the  schooner  contend  that  the 
collision  wa^  brought  about  by  a  sudden  turn  of  the  tug  to  starboard 
across  the  bows  of  the  schooner,  when  the  latter  was  100  feet  distant. 
The  tug's  witnesses  deny  this,  and  contend  that  the  collision  happened 
because  the  schooner,  after  heading  so  as  to  pass  to  the  westward  of  the 
tug  and  tow,  paid  o£f  to  the  eastward  in  the  attempt  to  cross  the  bow  of 
the  tug  when  very  near. 

1.  The  schooner  had  come  down  about  one-third  the  distance  across 
from  the  Jersey  shore,  and,  as  her  witnesses  say,  was  heading  towards 
Owl's  Head.  But  in  her  three  different  pleadings  it  is  stated  that  her  course 
was  southwest,  which  is  three  points  more  to  the  westward  than  the  course 
for  Owl's  Head.  If  instead  of  being  upon  a  southwesterly  course,  she  was 
making  for  Owl's  Head,  without  any  change  of  course,  as  her  witnesses 
contend,  she  must  have  gone  at  least  800  yards  to  the  eastward  of  the- 
place  of  the  collision. 

The  ordinary  course  down  the  bay  is  south  by  west  one-half  west;  and 
that  course  also  would  have  carried  the  schooner  considerably  to  the  east- 
ward of  the  place  of  collision.  Toaccouut  for  the  collision  at  all,  therefore, 
I  must  find  that  she  was  not  heading  as  her  witnesses  say  she  was,  but 
more  nearly  towards  the  southwest  as  her  pleadings  allege,  and  as  the 
tug's  witnesses  also  state;  and  such  a  general  course  would  have  carried 
her  to  the  westward  of  the  tug  and  tow  as  the  letter's  witnesses  allege. 
The  tug's  course  was  necessarily  about  due  east,  interrupted  but  a  short 
time  by  a  little  starboarding  in  accordance  with  a  signal  of  two  whistles 
given  a  few  minutes  before  this  collision  to  a  large  steamer  which  came 
down  the  bay  and  passed  to  the  eastward.  As  the  tug  was  bound  for 
the  East  river  and  previously  heading  about  due  east,  there  is  small 
probability  that  she  at  any  time,  with  no  apparent  motive  or  necessity, 
turned  from  four  to  five  points  to  the  northward,  so  as  to  head  to  the 
westward  of  the  schooners  southwesteriy  course.  It  is  difficult  to  make 
out  what  Capt.  Woglan  means  to  testify  to.  He  first  saw  her  about  900 
feet  off,  he  first  says;  afterwards  he  says  about  four  lengths  ofi',  or  less 
than  300  feet.  The  tug,  he  says,  was  then  heading  for  the  Battery,  and 
if  she  had  kept  her  course  she  would  have  passed  under  his  stern.  Yet 
that  course  was  nearly  due  east,  and  no  further  swing  to  the  eastward  is 
claimed  in  the  schooner's  pleadings.  The  claim  that  the  collision  was 
caused  by  the  sudden  porting  of  the  tug  when  only  100  feet  away, 
whereby  she  threw  herself  across  the  schooner's  bow,  is  absurd.  Going 
only  about  one  fifth  as  fast  as  tbe  schooner,  the  tug  could  not  in  any  such 
space  have  materially  changed  her  position.  The  a])parent  change  of  the 
tug  was  caused,  I  have  no  doubt,  by  the  real  change  of  the  schooner's 
heading,  as  the  other  witnesses  state.    The  whole  case  on  the  part  of  the 
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schooner  presents  such  contradictions  and  inconsistencies  as  to  make 
it  impossible  to  place  much  reliance  on  their  testimony  concerning  her 
navigation. 

The  persons  in  the  best  position  to  judge  of  the  course  of  the  schooner, 
were  the  captain  of  the  Kodiak,  who  wna  behind  the  tug,  and  the  per- 
sons on  the  Raymond  alongside  the  barge.  They  all  testify  that  the 
schooner  at  some  little  distance  away  was  heading  towards  or  to  the  west- 
ward of  the  tug  and  tow;  that  she  luffed  up  somewhat  in  passing  the 
anchored  barge  so  as  to  go  very  near  to  it,  and  that  had  she  continued 
that  luff,  she  would  have  passed  the  tug  and  tow  without  difficulty  to 
the  westward;  but  that  instead  of  doing  this,  she  paid  off  again  when 
near  the  barge  apparently  attempting  to  cross  the  bow  of  tlie  tug,  and 
thus  brought  about  the  collision.  The  account  given  by  the  schooner 
is  so  inexplicable  and  unreliable,  that  I  am  compelled  to  adopt  tlie  above 
as  substantially  correct;  so  that  it  becomes  unimportant  to  determine 
what  previous  yawing,  or  what  changes  of  heading  before  that  had 
been  made  by  the  schooner,  or  whether  her  course  when  from  one 
fourth  to  one  half  mile  distant  was  such  as  to  go  to  the  eastward  or  to 
the  westward  of  the  tug  and  tow,  about  which  the  witnesses  differ. 
The  fact  that  she  got  so  near  to  Ellis  island  from  a  position  one  third 
across  the  North  river,  proves  that  she  was  all  the  time  working  to 
windward  of  the  usual  course  down  the  bay.  She  was  probably  un- 
steady; and  the  fact  that  the  schooner's  master,  lookout,  and  crew  saw 
no  steamer  go  down  just  before  them,  and  only  saw  the  tug  when  she 
was  near  and  roused  their  attention  by  her  whistles,  proves  great  neg- 
ligence and  inattention  in  their  navigation  at  such  high  speed,  and  in 
part  explains  the  confusion  and  contradiction  in  their  testimony.  But 
the  tug's  narrative  and  the  testimony  of  disinterested  witnesses  leave 
no  doubt  that  after  having  approached  near  the  tug  and  upon  a  course 
to  the  westward  of  the  tug,  the  schooner  brought  on  collision  by  a  sud- 
den change  of  her  course  and  an  attempt  to  cross  the  tug's  bow.  This 
was  at  her  own  risk  and  fixes  the  blame  on  her.  because  there  was  un- 
doubted room  to  continue  on  her  previous  course  to  the  westward  of 
the  tug  and  tow. 

2.  I  do  not  think,  under  the  circumstances,  any  fault  can  be  ascribed 
to  the  tug.  Though  bound,  under  rule  20,  to  do  all  she  could  to  keep 
out  of  the  way  of  the  schooner,  she  was  not  bound  to  do  more  than  was 
possible.  But  what  is  possible  to  a  tug  and  tow  going  at  the  rate  of  two 
knots  through  the  water,  as  respects  a  schooner  coming  down  near  the 
line  of  her  course  at  the  rate  of  ten  knots?  The  ordinary  rule  presup- 
poses an  ability  to  keep  away,  and  a  relative  freedom  of  motion  in  the 
steamer  as  respects  the  sailing  vessel.  When  those  conditions  are  mainly 
reversed,  the  exceptional  case  arises  that  is  provided  for  by  rule  24.  The 
A.  P.  Cranvier,  1  Fed.  Rep.  255;  The  C.  F.  Ackoinan,  9  Ben.  179.  Un- 
der such  circumstances,  when  the  tug  has  comparatively  small  power  to 
make  any  change  in  her  position,  in  respect  to  a  sailing  vessel  at  high 
speed,  it  is  the  duty  of  the  sailing  ve-ssel  seasonably  to  shape  her  course 
with  reference  to  the  situation  of  the  tug  and  tow,  and  not  to  rush 
blindly  into  danger,  or  into  such  close  quarters  that  it  is  practically  im- 
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possible  for  the  tug  to  avoid  accident.  The  general  testimony  on  the 
part  of  the  schooner  indicates  that  her  master,  from  the  time  he  saw  the 
tug,  intended  to  act  on  this  principle;  but  that  from  miscalculation 
through  not  observing  the  tug  and  totv  seasonably,  or  by  undertaking  to 
run  too  close,  or  at  the  last  by  some  vacillation  or  change  of  purpose, 
he  brought  about  the  collision  by  attempting  to  cross  ^e  tug's  bow. 
Both  the  master  and  the  lookout  of  the  schooner  ascribe  the  collision  to 
the  cl^ange  made  by  the  tug  when  not  over  a  hundred  feet  off.  This  ap- 
parent change  as  I  have  already  said,  was  the  schooner's  change;  not 
the  tug's.  Nothing  the  tug  could  possibly  have  done  within  any  such 
small  distance  could  have  contributed  anything  material  either  to  bring 
on,  or  to  avoid,  the  collision.  And  before  the  schooner's  change,  so  cer- 
tain is  it  that  she  was  working  up  close  to  windward  towards  the  south- 
west, that  I  am  satisfied  the  best  the  tug  could  do  to  keep  out  of  her  way 
was  to  pull  off  to  the  eastward,  as  she  did,  as  fast  as  she  could.  The 
course  when  heading  for  the  Battery  was  about  east  by  north,  instead 
of  northeast  by  east  as  stated  by  the  captain.  .  But  this  error  is  imma- 
terial. I  must,  therefore,  hold  the  collision  to  have  occurred  by  the 
fault  of  the  schooner. 

3.  The  amount  of  damages  sustained  by  the  Nickerson  being  in  ex- 
cess of  the  amount  in  the  registry  realized  from  the  sale  of  the  Culkin, 
viz.,  $888.05,  it  has  been  objected  both  in  the  answer  to  the  petition 
and  on  the  argument,  that  the  petitioner  cannot  limit  her  liability  to  that 
sum,,  through  a  surrender  and  sale  of  the  vessel,  because  immediately 
after  the  filing  of  the  Nickerson's  libel,  the  petitioner,  as  owner  of  the 
Culkin,  gave  a  stipulation  in  that  cause  for  S3, 500,  as  the  agreed  value 
of  the  vessel;  and  having  afterwards  repaired  her,  thereafter  employed 
her  in  making  a  number  of  voyages  between  New  York  and  Rockaway 
during-about  seven  weeks  prior  to  the  filing  of  the  petition  to  limit  lia- 
bility, with  the  offer  to  surrender  the  vessel;  this  being  nearly  four 
months  after  the  libel  was  filed. 

The  stipulation  for  value  in  the  sum  of  $3,500,  seems  on  the  evidence 
to  have  been  given  unadvisedly,  and  in  ignorance  of  the  right  to  limit 
liability  under  the  statute.  The  petition  was  not  filed  until  after  a  sub- 
stitution of  proctors.  But  aside  from  this  circumstance,  the  stipulation 
in  all  such  cases  is  only  to  abide  by  and  pay  the  decree  of  the  court. 
The  proceeding  to  limit  liability  under  the  statute,  however,  if  lawfully 
taken,  stays  further  proceedings  in  pending  suits.  This  would  prevent 
any  enforcement  of  a  prior  stipulation,  even  though  a  decree  were  ob- 
tained before  the  petition  was  tiled.  Such  was  the  express  adjudicaticm 
in  Ue  CUy  of  Xorwkh,  118  U.  S.  468,  489,  6  Sup.  Ct.  Rep.  1150.  In 
the  present  case  the  proceedings  to  limit  liability  were  taken  before  de- 
cree or  trial.  If  rightly  taken,  they,  therefore,  supersede  the  prior  stip- 
ulation, because  the  court  cannot  make  any  order  for  its  enforcement. 
Proiidcncc,  dc,  Co.  v.  Hill,  etc.,  Co.,  109  U.  S.  578,  3  Sup.  Ct.  Rep. 
379,  617. 

The  only  question,  therefore,  is  whether  the  circumstances  above 
stated  are  sufficient  to  debar  tiie  petitioner  from  proceeding  to  limit  her 
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liability  by  a  surrender  of  the  vessel,  instead  of  giving  secunty  for  the  value 
of  the  vessel  and  freight  at  the  close  of  the  formec  voyage.  For  the  lat- 
ter method  of  procedure  would  have  been  sustained  by  the  express  ad- 
judication of  the  supreme  court  in  7%«  City  of  Nonvich,  wiiich  is  a  much 
stronger  case  in  its  circumstances,  both  as  regards  the  difference  between 
the  amount  of  the  original  stipulation,  and  the  fund  distributable,  and 
as  to  the  time  during  which  the  vessel  was  run  upon  subsequent  voy- 
ages before  the  proceeding  to  limit  liability  was  commenced. 

I  have  not  found  any  reported  case  precisely  like  this,  in  which  after 
the  release  of  the  vessel  on  a  stipulation  for  value  and  the  prosecution 
of  subsequent  voyages,  she  has  been  offered  for  surrender  in  a  subse- 
quent proceeding  to  limit  the  original  liability.  The  proceedings  have 
))een  usually  taken  by  gicing  security,  with  reappraisements  if  necessary, 
as  in  the  cases  of  7%e  City  of  Nonvich,  supra,  and  The  Doris  Eckhoff,  30 
Peti.  Rep.  140,  Such  cases  have  been  frequent.  The  only  case  found 
having  any  analogy  to  the  present  is  that  of  The  Alpena,  8  Fed.  Rep.  280, 
where  the  petitioner  sought  to  group  together,  under  one  surrender,  the 
claims  of  several  creditors  arising  out  of  different  voyages,  viz.,  that  of 
one  creditor  for  collision  damage,  who  had  sued  the  owner  in  personam, 
and  the  claims  of  various  other  damage  claimants  arising  out  of  the 
stranding  of  the  vessel  on  a  voyage  five  weeks  after  the  voyage  on  which 
the  collision  occurred;  and  the  petitioner  surrendered  the  wreck,  strip- 
pings  and  freight  upon  the  last  voyage,  claiming  a  discharge  from  both 
sets  of  creditors.  Judge  Bi.odgett  hold  that  this  could  not  be  done; 
and  that  the  former  collision  claimant  was  not  bound  by  the  proceeding. 

There  can  be  no  doubt,  I  think,  of  the  correctness  of  that  decision,  for 
the  conclusive  reason  that  the  owner  had  there  disabled  himself  by  his 
subsequent  employment  of  the  vessel  and  by  her  stranding,  froni  effect- 
ively "transferring  his  interest  in  the  vessel"  as  it  existed  at  the  close  of 
the  former  voyage.  The  statute  (section  4283)  limits  the  shipowner's 
liability  to  "the  value  of  his  interest  in  the  vessel  and  pending  freight;" 
and  this  means  as  they  exist  ct  the  close  of  the  voyage.  City  of  Nora-ix:h , 
118  U.  S.  468,  491-493,  6  Sup.  Ct.  Rep.  1150.    And  see  Goke^f  v.  Fwt, 

44  Fed.  Rep.  364;  The  Abbie  C.  Stubbs,  28  Fed.  Rep.  720;  The  Anna, 

45  Fed.  Rep.  900.  To  tender  afterwards  something  of  materially  less 
value,  is  not  a  compliance  with  the  statute.  The  "transfer"  required  by 
section  4285  is  a  transfer  of  the  same  valuable  "interest"  which  section 
4283  prescribes  as  the  limit  of  liability.  If  by  the  owner's  acts  or  laches 
the  "value  of  his  interest  in  the  vessel"  is  substantially  diminished,  he 
is  no  longer  able  by  a  surrender  of  the  vessel  to  "transfer"  the  interest 
or  value  which  the  statute  contemplates;  the  creditor  in  that  mode  of 
proceeding  would  not  get  "the  value  of  the  owner's  interest"  (section 
4283)  at  the  close  of  the  voyage.  The  shipowner's  right  to  proceed  by 
surrender  must,  under  such  circumstances,  therefore,  be  held  lost,  though 
the  right  to  proceed  by  either  of  the  other  three  methods  pointed  out  by 
the  supreme  court,  including  that  by  giving  security  for  value  at  the  close 
of  the  former  voyage,  might  remain.     The  Scotland,  105  U.  S.  24,  34,  35. 

Upon  those  grounds,  therefore,  although  the  mere  subsequent  uaviga- 


Digitized  by 


Google 


THE    ROSE   CCLKIN.  333 

tion  of  the  vessel  cannot  be  treated  as  a  personal  assumption  of  the  debt 
such  as  to  exclude  all  right  to  limit  liability  afterwards,  or  "perhaps  so 
long  as  any  damage  or  loss  remains  unpaid,"  (per Bradley,  J.,  in  The 
Benefactor,  103  U.  S.  245;  Tfie  City  of  Nomnch,  118  U.  S.  489,  6  Sup. 
Ct.  Rep.  1150;  Gokey  v.  Fort,  44  Fed.  Rep.  364,)  yet  if  the  Rose  Culkin 
had  been  stranded,  or  otherwise  so  damaged,  or  so  depreciated  in  her 
subsequent  voyages,  as  to  be  of  substantially  less  market  value  than  im- 
mediately after  this  collision,  I  should  have  held  that  the  right  to  proceed 
by  surrender  was  gone,  and  that  the  owner  must  resort  to  some  one  of 
the  other  modes  of  proceeding,  to  obtain  the  benefit  of  the  act.  But  the 
schooner  in  this  case  was  herself  damaged  by  the  collision;  she  was  then 
repaired  and  improved,  her  navigation  afterwards  was  for  seven  weeks 
only;  no  accident  is  shown  to  have  happened  to  her;  and  the  petition 
avers  that  when  tendered  she  was  in  as  good  a  condition  as  at  the  close  of 
the  prior  voyage.  Meantime  her  liability  was  not  certain,  but  strenu- 
ously contested ;  the  owner  was  but  imperfectly  at  least  informed  of  her 
rights;  and  when  the  surrender  was  offered,  her  responsibility  was  still 
unadjudicated,  and  her  liability  denied.  If  the  value  of  the  vessel  was 
unimpaired,  and  the  creditor  in  no  way  prejudiced  by  the  use  meantime, 
I  cannot  perceive  any  sound  reason  why,  under  circumstances  like 
these,  the  right  of  surrender,  which  the  statute  expressly  gives,  should  be 
refused. 

In  the  absence  of  any  time  limit,  the  only  limitations  upon  the  statu- 
tory right  of  surrender,  are  such  as  .are  to  be  deduced  from  the  general 
principles  of  law,  or  from  the  manifest  purpose  of  the  act.  Every  priv- 
ilege, no  doubt,  may  be  waived,  or  lost  by  laches,  or  forfeited  by  the 
voluntary  act  of  the  party  incompatible  with  its  exercise.  Mr.  .Tustice 
BuADLEY,  in  ne  Benefoclor,  103  U.  S.  239,  246,  intimates  that  the  pro- 
ceedings to  surrender  must  be  taken  "within  a  rea.souable  time;"  and 
Mr.  Justice  Biatchi-ord  says  the  transfer  is  to  be  made  before  "anything 
has  intervened  amounting  to  a  waiver  or  forfeiture  of  the  right  to  make 
a  transfer."  Thommnsen  v.  Whitwill,  {Grent  Weatcm,)  12  Fed.  Rep.  891, 
902.  But  the  time  is  not  unreasonable  if  even  the  liability  is  in  doubt, 
and  not  yet  adjudged  {The  Benefactor,  supra,  244)  and  if  the  delay 
and  use  of  the  vessel  before  the  surrender  have  been  short,  and  not  such 
as  to  diminish  her  market  value.  Under  such  circumstmces  as  exist  in 
this  case  there  is  maniTestly  no  intentional  waiver;  nor  should  any  for- 
feiture of  the  owner's  right,  under  such  circumstances,  be  adjudged,  if 
the  creditor's  rights  and  interests  remain  substantially  xmimpaired,  and 
the  owner's  dealing  with  tlie  vessel  has  not  been  designedly  such  as  to 
prejudice  or  embarrass  the  creditor. 

These  views  are  in  accord  with  the  construction  given  abroad  to  simi- 
lar provisions  in  the  ordinance  of  1681,  and  in  article  216  of  the  French 
Code  of  Commerce,  which  embody  the  long  prevailing  law  of  the  mari- 
time countries  of  Europe,  and  from  which  the  surrender  provision  of  the 
act  of  18-51  was  drawn.  The  ordinance  of  1681  (liv.  2,  tit.  8,  article  2) 
provided  that  the  owners  might  be  discharged  from  responsibility  for  the 
acts  of  the  master^  "by  abandonment  of  the  ship  and  freight,"  (en  aban^ 
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donani  leur  bastind  el  k  fret.)  The  Code  of  Commerce  provides  (article  216) 
that  as  respects  obligations  for  the  acts  and  contracts  of  the  master  relate 
ing  to  the  ship  and  voyage,  "the  owners  may  in  all  cases  discharge  them- 
selves by  surrender  of  the  ship  and  freight,"  {jpar  Vdbandon  du  navire  et  du 
fret.)  As  the  law  prescribes  neither  time  nor  condition,  Emerigon  says 
the  surrender  "may  be  made  in  any  manner  whatsoever  *  *  *  and 
in  any  and  every  case,"  (dit  qudque  maniere  que  ce  soU  *  *  *  en  tout 
etat  de  cause.  Traite  de  Contrat  de  la  Grosse,  c.  4,  §  11,  sub.  6.)  Bedar- 
ride  says,  (1  Comm.  du  Co^.  Mar.  §  288)  "As  a  general  rule  the  aban- 
donment may  be  made  at  any  time  (en  tout  etat  de  cause)  so  long  ns  the 
owner  has  not  expressly  renounced  it.  This  determination  may  be  in- 
ferred from  acts  incompatible  with  the  exercise  of  the  right."  Goirand 
(Code  of  Commerce,  §  216)  says,  "the  owner  may  abandon  *  *  * 
so  long  as  by  his  conduct  he  has  not  shown  that  he  intended  to  make 
himself  responsible  for  the  liabilities  of  the  captain."  In  this  general 
proposition  all  seem  to  concur.  As  regards  a  renunciation  or  waiver  of 
the  right,  Desjardins  says:  "It  suffices,  but  it  is  necessary,  that  it  result 
from  acts  implying  on  the  owner's  part  the  intent  to  pay  the  debt  per- 
sonally," which  the  judge  of  the  facts  is  "to  determine  upon  the  circum- 
stances." (2  Droit  Com.  Mar.  §  295.)  Valroger  (1  Droit  Mar.  §  274) 
says:  "Abandonment  can  be  made  in  all  cases,  provided  it  has  not  been 
clearly  renounced,  and  there  has  been  no  judgment  personally  condemn- 
ing the  owner,"  As  respects  subsequent  voyages,  he  says  "the  owner 
will  not  be  presumed  to  have  waived  the  right  to  abandon  so  long  as  no 
formal  claim  has  been  made  upon  him."  And  in  this  all  text  writers  and 
decisions  seem  also  to  agree.  If  new  voyages  are  undertaken  after  suit, 
continues  Valroger,  (§  274,)  the  owner  "ought  in  general  to  be  presumed 
to  have  waived  his  right  as  respects  that  creditor,  whose  rights  upon  the 
ship  he  should  not  be  allowed  to  compromise;  but  the  voyage  must  be 
one  that  implies  the  intent  to  waive  the  right  of  surrender."  In  the  resumi 
of  this  subject  given  in  the  recent  supplement  (1890)  to  Jurisprudence 
Generate,  by  Dalloz,  it  is  said:  "The  right  to  surrender  the  ship  can  no 
longer  be  exercised  when  the  owner  has  done  acts  implying  that  he  has 
renounced  the  use  of  his  right.  Such  is  the  case  where  after  suit  the 
owner  has  employed  the  vessel  on  new  voyages,  in  consequence  of  which 
she  has  been  damaged;  [citing  the  case  of  The  RocheUiia,  infra]  but  not 
where  judicial  notice  of  the  claim  was  not  delivered  to  him  until  after 
signature  of  the  charter  party,  from  which  it  was  sought  to  infer  an  im- 
plied renunciation  of  his  right;  nor  if,  after  departure  upon  a  new  voj'- 
iige,  the  owner  makes  declaration  of  abandonment,  when  sued  by  the 
creditor;  and  the  abandonment  may  be  tirst  made  on  appeal."  Sup.  6 
Droit  Mar.  p.  93,  §§  328,  329.  In  the  case  of  Le  Rochelais,  the  court 
of  appeals  of  Poitiers,  3d  July,  1876,  affirmed  the  judgment  of  the  court 
below,  denying  the  owner  of  that  vessel  the  right  of  abandonment  where 
the  owner  had  employed  the  vessel  in  various  voyages  in  the  fishing  bus- 
iness, for  more  than  six  months  after  suit,  until  she  was  wrecked  by 
stranding,  and  then  offered  to  surrender  her  in  that  condition.  The  sur- 
render was  refused  on  the  ground  that  the  wreck  "no  longer  represented 


Digitized  by 


Google 


THE    ROSE    CULKIN.  835 

the  vessel  as  of  the  time  when  the  owner's  liability  was  fixed,  (ne  repre- 
aententphis  le  navire  des  10  et  11  Few.  1875,)  being  "no  longer  in  condition, 
or  entire,  bat  damaged  anew  by  the  owner's  own  act,  and  the  nature  of 
her  condition  changed,"  (dh\aturi.)    Dalloz,  1877,  part  2,  p.  70. 

In  the  later  case  of  The  Alfred,  in  the  court  of  appeals  of  Caen,  (Feb. 
15, 1888,)  it  is  said  "The  right  of  abandonment  continues  until  the  pro- 
prietor has  renounced  it;  and  renunciation,  if  not  express,  can  result 
only  from  acts  or  facts  implying  on  his  part  a  fixed  determination  {volenth 
arrilfi)  with  knowledge  of  the  facts  {en  connnmance  de  cau^)  to  renounce 
his  right;  and  that  the  right  was  not  lost  by  new  voyages  in  execution 
of  a  charter  made  before  suit,  and  when  in  executing  them  the  owners 
hod  not  intended  to  accept  indirectly  the  consequences  of  a  responsi- 
bility, the  whole  extent  of  which  they  had  not  up  to  that  time  under- 
stood." 5  Revue  Int.  Droit  Mar.  189;  4  Revue  Int.  Droit  Mar.  398. 
In  a  note  to  that  case  the  editor  of  the  Revue  observes  that  "the  con- 
tinned  navigation  of  the  ship  before  suit  constitutes  no  obstacle  to  the 
right  of  abandonment;  but  if  continued  after  suit,  it  is,  according  to 
Desjardins,  a  question  of  fact  and  intention;  and  is  still  permissible, 
according  to  De  Courcy  et  Lyon-Caen  et  Renault,  Questions,  etc.,  2d 
Serie,  p.  176." 

The  tribunal  of  Amsterdam,  10th  January,  1873,  under  a  similar  pro- 
vision of  the  Netherlands  Code,  (section  321)  held  that  "the  right  of 
abandonment  is  not  lost,  in  principle,  though  the  ship,  equipped,  un- 
dertakes a  new  voyage;  but  if  the  new  voyage  is  commenced  after  suit, 
the  rights  and  duties  of  the  owner  are  modified;"  and  in  that  action  the 
right  was  disallowed.  Jour.  Droit  Inter.  priv6,  1875,  p.  146.  In  the 
brief  notice  of  the  case  last  cited,  the  circumstances  are  not  stated,  as. 
respects  the  duration  of  the  navigation,  or  whether  the  vessel  sustained 
any  injury,  or  depreciation,  thereby. 

In  the  projected  revision  of  the  French  Code  in  1867,  additional 
sections  were  proposed  giving  the  right  of  abandonment  "at  any  time 
before  suit  in  the  tribunal  of  comniercej"  and  requiring  that  "after 
such  suit  the  owner  desiring  to  abandon  must  give  notice  thereof  through 
the  marshal  within  eight  days  at  the  latest  after  suit  brought  against 
him."  The  projected  re^nsion  of  1867  was  not,  however,  adopted. 
But  provisions  to  the  same  effect  were  inserted  in  section  492  of  the 
Code  of  Italy,  adopted  in  1882.  The  Code  of  Chili  allows  abandonment 
of  the  ship  "  even  after  her  departure,  under  whatever  condition  she 
may  be,  provided  the  owner  has  not  formally  renounced  that  right,  and 
the  abandonment  is.  made  before  judicial  sale."  2  Desjardins,  Droit 
Mar.  §  296. 

These  citations  show  that  in  the  foreign  practice  under  a  surrender 
provision  like  our  own,  a  surrender  of  the  vessel  is  not  barred  by  her 
subsequent  navigation  even  after  suit,  unless  the  vessel  is  damaged,  or 
an  intent  is  found  to  waive  the  right  of  surrender. 

After  suit,  the  situation  of  foreign  creditors  under  the  foreign  practice 
is  somewhat  different  from  that  of  creditors  under  our  own  practice. 
The  former  have  no  suit  in  rem,  and  do  not  in  the  first  instance  ob- 
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tain  security  for  their  claims,  as  is  common  with  us.  Consequently, 
the  navigation  of  the  vessel  after  suit  there,  is  more  at  the  risk  of  the 
creditor  than  it  is  here;  because  if  the  vessel  is  lost,  and  the  owner  is 
not  otherwise  responsible,  there  the  claim  will  be  lost,  though  no  at- 
tempt to  surrender  be  made;  while  here  the  security  usually  obtained  by 
the  creditor  will  remain. 

In  holding  the  surrender  to  have  been  lawfully  made  in  this  case,  the 
delay  having  been  without  prejudice  to  the  creditor,.  I  do  not  intend  to 
sanction  any  long-continued  navigation  of  the  vessel  after  suit  in  ordi- 
nary cases.  On  the  contrary,  that,  in  most  cases,  must  result  injuri- 
ously to  the  creditor,  not  only  through  the  loss  of  the  interest  on  the 
fund,  which  a  timely  surrender  and  sale  would  produce,  but  through 
the  natural  depreciation  in  the  vessel  itself.  If  the  owner  sought  to 
make  good  this  depreciation  by  subsequent  repairs,  then  the  suthciency 
of  the  restoration  would  be  liable  to  become  an  additional  subject  of 
litigation;  and  it  would  be  unjust  and  impolitic  that  any  such  addi- 
tional burden  of  litigation  should  be  imposed  upon  the  creditor.  Vari- 
ous circumstances  may  affect  an  owner's  right  to  surrender.  If  the  ves- 
sel, for  instance,  had  been  kept  purposely  out  of  the  jurisdiction,  so  that 
the  creditor  could  only  sue  in  personam,  and  the  vessel  was  meanwhile 
deliberately  used  for  the  owner's  profit,  so  that  if  she  were  lost  the  cred- 
itor must  rely  on  the  doubtful  personal  responsibility  of  the  owner  alone, 
»uch  acts  of  deliberation  and  of  spec4lation  on  the  chances  of  naviga- 
tion, to  the  creditor's  prejudice,  and  at  his  risk,  might  well  be  held  to 
be  a  forfeiture  of  the  owner's  right  of  surrender.  The  owner  in  short 
ought  to  be  held  to  the  exercise  of  good  faith  and  fair  dealing  with  the 
creditor.  All  subsequent  navigation  of  the  vessel  must  in  any  event  be 
wholly  at  the  owner's  risk;  because  if  the  vessel  is  not  of  equal  value  to 
the  creditor  when  tendered,  the  right  to  surrender  should  be  held  lost. 
On  the  other  hand,  the  owner's  obligations  and  necessities  may  be  such 
as  to  make  an  immediate  surrender  specially  injurious  to  him;  and 
where  the  liability  itself  is  doubtful  and  not  yet  adjudged,  it  would  be 
unreasonable  to  subject  the  owner  to  such  loss  by  requiring  an  imme- 
diate surrender  before  his  liability  was  determined.  Every  case  must 
be  determined  upon  its  circumstances.  "Each,"  says  Mr.  Justice  Brad- 
ley, "will  suggest  the  proper  course  to  be  pursued  therein."  The 
Bene/Mlor,  103  U.  S.  245.  No  objection  having  been  made  at  the  time 
of  the  surrender  of  the  vessel,  or  on  the  motion  for  her  sale,  that  she 
was  not  of  as  much  value  to  the  creditor  when  surrendered  as  she  was 
after  the  collision,  and  no  such  averment  being  found  in  the  answer,  I 
excluded  at  the  hearing  some  evidence  offered  for  Ihe  petitioner  that  she 
was  of  equal  value,  supposing  that  question  not  to  be  in  issue;  but  under 
one  of  the  general  denials  of  the  answer,  I  think,  the  evidence  should 
have  been  received.  Either  party  may,  therefore,  within  10  days  take 
evidence  bj'  deposition  on  that  point,  and  be  further  heard  thereon,  un- 
less the  averment  in  the  petition  in  that  r^ard  be  admitted  by  stipula- 
tion; in  the  latter  case,  decrees  may  be  entered  in  accordance  herewith. 
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Columbus  Wa-k'H  Co.  el  al.  v.  Robbins  et  al. 

ICircuU  Court  of  Appcalu,  Sfxth  Circuit    October  10, 1899.) 

No.  4«. 

APPBA1.8—JCRIBDICTI0N— Circuit  Cocbts  op  Appbaj,— Isteblocctobt  Iwjtnccnon  is 
Patent  Cases. 

A  decree  sustaining  the  validity  of  a  patent,  declaring  infringement,  directing 
an  injunction  perpetual  in  form,  and  referring  the  cause  to  a  master  to  take  an  ac- 
coant  of  damages  and  profits,  is  not  appealable  In  its  entirety,  so  as  to  give  the 
circuit  court  of  appeals  jurisdiction  to  finally  determine  the  questions  of  validity 
and  infringement;  for  the  decree  Is  not  final  in  its  nature,  and  appealable  as  such 
under  prior  laws,  but  is  interlocutory,  and  on  an  appeal  therefrom,  under  section  7 
of  the  act  creating  the  circuit  court  of  appeals,  the  court  is  limited  to  the  question 
whether  the  injunction  was  providently  granted  in  the  exercise  of  a  legal  discre- 
tion, and  It  can  have  no  jurisdiction  to  render  a  decision  on  the  other  questions, 
even  at  the  request  of  both  parties.  Jones  Co.  v.  Manger  MaiiiiJ''g  Co.,  50  Fed. 
Rep.  785.  1  C.  C.  A.  668,  dlsapproviBd. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Easterr 
Division  of  the  Southern  District  of  Ohio. 

Statement  by  Jackson,  Circuit  Judge: 

On  application  of  the  parties  to  have  this  court,  under  the  appeal 
from  an  interlocutory  order  of  the  lower  court  granting  an  injunction, 
hear  and  finally  determine  the  merits  of  the  controversy  relating  to  thv 
validitj'  of  the  patent  in  suit  and  the  infringement  of  same. 

James  Watson  and  M.  D.  Leggett,  for  plaintiffs. 

Lyaander  HiU  and  Geo.  S.  Prindle,  for  defendants. 

Before  Jackson  and  Taft,  Circuit  Judges,  and  Hammond,  District 
Judge. 

Jackson,  Circuit  Judge.  The  appellees,  as  assignees  and  exclusive 
owners  of  reissued  letters  patent  No.  10,631,  dated  August  4,  1885,  fo' 
improvements  in  stem-winding  watches,  brought  this  suit  in  the  ordinary 
form  against  appellants  for  the  infringement  tliereof.  On  the  hearing  oi 
the  cause  upon  the  pleadings,  proofs,  exhibits,  etc.,  the  circuit  cour* 
sustained  the  validity  of  the  original  and  reissued  patents,  adjudged  tha' 
defendants  had  infringed  certain  claims  of  the  reissue,  ordered  the  usua* 
account  as  to  damages  and  profits,  and  granted  an  injunction  restrain- 
ing them,  their  officers  and  agents,  froaVPrnaking,  selling,  or  using 
watches  or  watch  movements  embracing  iitiif  embodying  the  invention 
or  improvements  described  in  and  covered  by  the  claims  of  the  reissue 
which  were  held  to  be  infringed.  See  50  Fed.  Rep.  545.  This  decree 
was  passed  in  May,  1892.  The  defendants  filetl  an  assignment  of  er- 
rors, and  prayed  an  appeal  from  the  entire  decree,  and  for  a  superfedaii 
of  the  injunction.  The  circuit  court  allowed  an  appeal  from  so  much  of 
its  said  decree  as  granted  the  injunction,  but  denied  it  as  to  the  balance 
of  the  decree;  the  order  of  the  court  upon  the  prayer  for  appeal  being 
as  follows: 

"And  now  upon  the  filing  of  the  assignment  of  errors  and  petition  for  ap- 
peal of  the  defendants  by  their  solicitors  for  an  appeaj  in  said  cause  to  the 
v.52F.no.4— 22 
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United  States  circuit  court  of  appeals  for  tbe  sixth  circnit,  and  for  a  ntper- 
sedeas  of  the  injunction  granted  in  said  cause,- tbe  court  refuses  tbe  appeal  as 
prayed,  being  of  the  opinion  that  such  an  appeal  can  be  takea  only  from  a 
final  decree,  but  allows  an  appeal  from  so  much  of  the  decree,  the  same  being 
interlocutory,  as  grants  an  injunction  against  the  defendants,  on  condition 
that  appellants  [defendants]  file  an  appeal  bond  for  ten  thousand  dollars 
herein,  within  ten  days,  conditioned  as  required  by  law,  with  security  to  be 
approved  by  one  of  tbe  judges  of  this  court. " 

Under  and  in  pursuance  of  this  allowance  of  appeal,  the  defendants, 
on  the  same  day,  June  1,  1892,  filed  the  required  isond  for  superseding 
the  injunction,  which  bond  recited  that  "an  appeal  has  been  allowed 
from  so  much  of  said  decree  as  grants  an  injunction  against  the  defend- 
ants, and  a  supersedeas  of  said  injunction  granted."  The  appeUants  hav- 
ing perfected  their  appeal  from  so  much  of  the  decree  below  as  granted 
the  injunction,  a  full  and  complete  transcript  of  the  record  has  been  filed 
and  the  case  docketed  in  this  court.  The  appellants  and  appellees  now 
make  application  to  this  court  to  hear  and  finally  determine  the  entire 
cause  upon  its  merits, — that  is,  to  finally  decide  and  adjudicate  the  mat- 
ters of  controversy  touching  the  validity  of  the  reissue  patent  and  the 
question  of  its  infringement, — to  the  end  that  the  delay  and  expense  inci- 
dent to  taking  of  the  account  of  damages  and  profits  directed  by  the  de- 
cree below  may  be  obviated  should  this  court  adjudge  that  the  circuit 
court  was  in  error  in  sustaining  tbe  patent  and  in  finding  that  it  had 
been  infringed.  This  application  is  rested  upon  the  authority  of  Rich- 
mond V.  Atujood,  48  Fed.  Rep.  910,  1  C.  C.  A.  144,  (decided  by  the 
circuit  court  of  appeals  for  the  first  circuit,)  and  Jones  Go.  v.  Hunger 
Manufg  Co.,  60  Fed.  Rep.  785,  1  C.  C.  A.  668,  (decided  by  the  circuit 
court  of  appeals  for  the  fifth  circuit.)  In  tbe  latter  case  the  circuit  court 
of  appeals  for  the  fifth  circuit  expressed  the  opinion  that  an  appeal  like 
the  present,  under  the  seventh  section  of  the  act  of  March  3, 1891,  in- 
vested the  appellate  court  with  such  jurisdiction  over  the  cause  that,  if 
the  appellee  submitted  to  its  being  heard  and  decided  upon  its  merits, 
the  court  had  the  authority  to  consider  and  finally  determine  the  entire 
controversy.  It  will,  however,  be  observed  that  the  order  in  that  case, 
remanding  the  cause  to  the  circuit  court,  only  directed  the  injunction  to 
be  dissolved  and  discharged.  In  Richmond  v.  Atwood  the  court  went 
into  a  consideration  of  the  ()wstions  relating  to  the  validity  of  the  pat- 
ent and  its  infringement  fo^«the  purpose  of  ascertaining  whether  the  in- 
junction was  properly  or  improperly  granted,  and  did  not  undertake  to 
pronounce  any  judgment  or  decree  upon  the  merits,  as  this  court  is  re- 
quested to  do  in  the  present  case.  We  entertain  no  doubt  as  to  the 
power  and  duty  of  this  court,  under  the  present  appeal,  to  examine  and 
consider  the  case  presented  by  the  record,  for  the  purpose  of  determin- 
ing whether  the  order  of  the  lower  court,  granting  tbe  injunction,  was 
or  was  not  erroneous.  But  we  find  ourselves  unable  to  concur  in  the 
opinion  expressed  by  the  court  in  Jones  Oo.  v.  Mvmger  Manufg  Go.,  that 
this  court  can,  by  the  submission  or  consent  of  the  parties,  assume  and 
exercise  jurisdiction  pver  the  subject-matter  of  the  litisiatioD  not  covered 
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by  the  appeal  allowed  and  taken.  It  admits  of  no  question  that  the 
entire  decree  of  the  circuit  court  was  not  appealable  either  under  the 
sixth  section  of  the  act  of  March  3,  1891,  or  under  previous  provisions 
of  law.  Barnard  v.  Gibson,  7  How.  650;  Hixmidon  v.  Slaintlwrp,  2  Wall. 
106;  Iron  Co.  v.  Martin,  132  U.  S.  91,  10  Sup.  Ct.  Rep.  32.  It  was 
not  final,  but  interlocutory,  in  its  character,  and  subject  to  the  further 
and  future  control  of  the  court  below,  and  that  court  properly  denied 
an  appeal  from  the  entire  decree,  and  allowed  it  only  from  so  much 
thereof  as  related  to  the  injunction  as  authorized  by  section  7  of  the  act 
of  March  3,  1891.  This  limited  appeal  from  a  part  of  the  interlocu- 
tory decree  clearly  did  not  remove  the  whole  case  or  the  entire  decree 
from  the  circuit  court  to  this  court.  It  only  brought  up  for  review  the 
question  whether  the  action  or  order  of  the  circuit  court  granting  the  in- 
junction was  proper  or  improper.  This  court  by  virtue  of  that  appeal 
has  before  it  for  determination  only  the  question  whether  that  injunction 
should  be  sustained  or  dissolved.  The  cause  is  still  pending  in  the 
circuit  court  upon  all  other  questions  and  matters  involved  in  the  litiga- 
tion. It  is  well  settled  that,  in  respect  to  all  matters  and  questions  not 
withdrawn  by  said  appeal,  and  still  under  its  jurisdiction  and  control, 
the  circuit  court  may  hereafter,  either  before  or  upon  the  coming  in  of 
the  master's  report  upon  the  matters  of  account,  change  its  opinion  on 
the  very  questions  this  court  is  requested  to  decide  finally.  In  Foumi- 
quel  V.  Perkins,  16  How.  84,  the  rule  is  laid  down  that  the  whole  case 
is  open  for  revision,  and  that  the  court  may  change  all  interlocutory 
decrees  or  orders  relating  to  the  merits  when  the  cause  comes  to  final 
hearing.  The  same  general  principle  is  announced  in  Beebe  v.  Rimdl, 
19  How.  283-287;  Craighead  v.  UVs&n,  18  How.  199;  FarreUy  v.  Wood- 
fdk,  19  How.  288;  and  Green  v.  Fisk,  103  U.  S,  518. 

If  this  court  were  now  to  pronounce  a  final  decree  upon  the  matters 
or  questions  which  still  remain,  subject  to  the  jurisdiction  and  con- 
trol of  the  circuit  court,  it  would  be  going  beyond  its  legitimate 
sphere  of  judicial  authority.  This  court,  under  the  law  of  its  crea- 
tion, passesses  and  can  properly  exercise  only  an  appellate  jurisdic- 
tion. If  it  should,  upon  the  request  or  consent  of  parties,  assume  to 
pass  on  and  finally  decide  upon  their  merits  causes  or  questions  pend- 
ing in  a  court  of  original  jurisdiction,  and  not  properly  before  this  court, 
such  action  would  clearly  involve  the  exercise  of  original  jurisdiction. 
Consent  of  parties  cannot  invest  this  court  with  such  power  or  author- 
ity. The  province  of  this  court  is  the  correction  of  errors  in  cases  prop- 
erly brought  before  it  by  writ  of  error  or  appeal.  Each  party  to  suits 
is  not  only  entitled  to  the  benefit  of  a  final  decision  of  the  court  bolow 
on  the  merits,  but  to  the  revisory  jurisdiction  of  this  court  for  its  final 
di3))osition,  after  the  court  of  original  jurisdiction  has  ceased  to  have  any 
further  control  over  the  controversy  or  litigation.  Until  the  questions 
of  controversy  leave  the  lower  court,  and  cease  to  be  subject  to  its  con- 
trol, this  court  cannot  rightfully  take  jurisdiction  thereof,  without  in- 
vading and  encroaching  upon  the  judicial  domain  of  such  lower  court. 
The  act  of  1891,  §  7,  permits  an  appeal  from  an  interlocutory  order 


Digitized  by 


Google 


340  FEDERAL   REPORTER,  Vol.  52 

granting  or  continuing  an  injunction.  Tlie  present  appeal  is  allowed 
and  taken  from  such  an  order,  and  its  legal  effect  and  operation  is  to 
remove  from  the  trial  court  to  this  court  only  that  part  of  the  decree 
which  relates  to  the  injunction.  That  part  of  the  interlocutory  decree 
is  before  this  court  for  review.  The  lower  court  has  no  further  control 
or  jurisiliction  over  that  subject  until  it  receives  the  mandate  of  this 
court  affirming  or  reversing  its  order  granting  the  injunction.  But  all 
other  parts  or  portions  of  the  interlocutory  decree,  such  as  those  relating 
to  the  validity  of  the  reissue  patent  and  its  infringement,  and  the  ques- 
tions that  may  arise  upon  the  account  ordered  to  ascertain  damages  and 
])rofit8,  have  not  yet  left  the  jurisdiction  of  the  lower  court.  That  court 
may  hereafter  change  its  interlocutory  decree  on  the  very  questions  this 
court  is  requested  to  decide  finally.  For  aught  that  appears  or  is 
known  to  this  court,  the  lower  court  may  have  already  done  so.  But 
suppose  this  court  should  decide  the  merits  of  the  case,  its  decision  of 
matters  or  questions  not  before  it  for  review,  under  the  present  appeal, 
would  have  no  binding  force  on  the  lower  court,  and  might  be  wholly 
disregarded  when  that  court  came  to  a  final  hearing  of  the  cause.  Nor 
would  the  premature  decision  of  this  court  \jpon  questions  not  properly 
before  it  prevent  either  side  from  taking  an  appeal  from  the  final  decree 
of  the  circuit  court  when  such  a  decree  shall  be  hereafter  rendered. 

Such  a  course  of  practice  and  procedure  as  this  court  is  requested  to 
l)ursue,  in  respect  to  matters  not  properly  before  it,  involving  the  exer- 
cise of  original  jurisdiction,  would  be  attended  with  great  confusion  and 
j)erplexity,  and  would  greatly  embarrass  the  orderly  administration  of 
justice.  It  is  contrary  to  all  precedent,  and  entirely  out  of  harmony 
with  the  federal  judicial  system  of  the  United  States.  Under  that  sys- 
tem, original  jurisdiction  can  only  be  exercised  by  the  courts  on  which 
it  is  conferred  by  the  constitution  or  laws.  The  blending  of  original 
and  appellate  jurisdiction  is  not  sanctioned  by  either  the  constitution 
or  laws  of  the  United  States.  Sound  principle,  as  well  as  wise  public 
policy,  requires  that  original  and  appellate  jurisdictions  should  be  kept 
distinct  and  independent.  To  blend  them,  or  allow  one  court  to  exer- 
cise both,  would  be  attended  inevitably  with  evil  and  mischievous  re- 
sults. It  would  doubtless  have  been  well  if  in  the  creation  of  this  court 
the  seventh  section  of  the  act  had  permitted  or  authorized  an  appeal 
from  interlocutory  decrees  sustaining  the  validity  of  patents  and  ad- 
judging their  infringement,  so  as  to  obviate  in  many  cases  the  taking 
of  expensive  accounts,  and  the  delays  incident  thereto.  This  has  not, 
however,  been  done,  as  we  construe  the  act  of  March  3,  1891,  and  it  is 
not  fn  the  power  of  this  court  to  afford  relief,  such  as  the  present  ap- 
plication seeks  to  secure. 

In  our  view  of  the  subject  this  court  caimot  properly  comply  with  or 
accede  to  the  application  of  the  parties,  for  the  reasons  already  stated, 
that  the  appeal  as  allowed  and  taken  does  not  bring  up  for  review  any- 
thing more  than  that  portion  of  the  interlocutory  decree  which  granted 
the  injunction,  and  that  to  consider  and  finally  decide  other  matters, 
not  covered  by  or  included  in  the  appeal,  would  involve  the  exercise 
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jf  original  jurisdiction,  when  this  court,  under  the  law  of  its  creation, 
is  restricted  and  confined  to  the  exercise  of  appellate  jurisdiction.  In 
our  opinion  the  submission  or  consent  of  parties  cannot  invest  this 
court  with  the  jurisdiction  to  pass  upon  and  determine  finally  matters 
of  controversy  still  pending  in  the  lower  court,  and  subject  to  its  con- 
trol and  jurisdiction.  But,  inasmuch  as  the  circuit  court  of  appeals 
for  the  fifth  circuit,  in  the  case  of  Jones  Oo.  v.  Hunger  Manufg  Co.,  above 
referred  to,  seems  to  have  entertained,  if  not  taken,  a  different  view  of 
the  question,  this  court  deems  it  proper  to  certify  the  matter  to  the  su- 
preme court  of  the  United  States,  to  the  end  that  an  authoritative  deci- 
sion may  be  made  by  that  court,  which  will,  by  their  construction  of 
section  7  of  the  act  of  1891,  establish  a  uniform  rule  for  all  the  circuit 
courts  of  appeals. 


The  following  order  was  thereupon  entered: 

This  cause  comes  before  this  court  by  an  appeal  from  the  decree  of 
the  circuit  court  of  the  United  States  for  the  eastern  division  of  the 
southern  district  of  Ohio,  sustaining  the  letters  patent  of  the  appellees, 
and  declaring  that  the  appellants  have  infringed  said  letters  patent,  and 
directing  the  is^ue  of  a  perpetual  injunction,  and  ordering  the  statement 
of  an  account  of  profits  and  damages.  The  transcript  presented  to  this 
court  shows  that  the  appeal  was  taken  immediately  from  said  decree  be- 
fore accounting  was  had.  Both  parties  desire  that  this  court  should 
give  a  full  hearing  on  the  merits  of  said  decree,  so  far  as  relate  to  the 
validity  of  the  patent  and  infringement,  and  should  enter  a  final  decree 
in  this  court  thereon,  the  parties  agreeing  between  themselves  to  sus- 
pend accounting  until  the  decision  of  this  court  can  be  had.  This 
court,  however,  cannot  find  that  they  have,  under  the  seventh  section 
of  the  act  creating  United  States  circuit  appellate  courts,  jurisdiction  to 
grant  such  a  hearing  and  enter  such  a  final  decree  as  is  asked,  because 
said  decree  of  the  circuit  court  is  only  an  interlocutory  decree,  and  pre- 
sents on  appeal,  under  section  7,  only  the  question  whether  the  decree 
for  an  injunction,  interlocutory  in  fact,  however  final  in  form,  was  im- 
providently  granted,  in  the  legtd  discretion  of  the  court,  and  involves  only 
incidentally  the  question  of  the  validity  of  the  patent  and  the  infringe- 
ment complained  of.  The  circuit  oouVt  of  appeals  for  the  fifth  circuit, 
under  similar  circumstances,  after  listening  to  adverse  argument,  in 
Jmies  Go.  v.  Munger  Manufg  Co.,  50  Fed.  Rep.  785,  1  C.  C.  A.  668, 
held  that  said  section  7  gave  jurisdiction  to  the  court,  on  agreement  of 
parties,  to  render  a  final  decree  on  the  merits  of  the  validity  and  in- 
fringement of  the  patent  involved.  As  the  judgment  of  this  court  dif- 
fers from  that  of  a  co-ordinate  court,  the  instruction  of  the  supreme 
court  is  respectfully  requested  upon  the  question. 

It  is  therefore  ordered  that  a  copy  hereof,  certified  under  the  seal  of 
the  court,  be  transmitted  to  the  clerk  of  the  supreme  court  of  the  United 
States. 
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Mercantile  Trust  Co.  v.  Zamesville,  Mt.  V.  &  M.  Ry.  Co.  et  ai. 

ICircuU  Court,  S.  D.  Ohio,  E.  D.    October  17, 1892.) 

ITo.  648. 

Railroas  CJompanibs— Bonds— Costbact. 

The  title  to  railwav  bonds  issued  and  delivered  to  a  contractor  in  consideration 
of  his  promise  to  build  certain  track  is  in  the  contractor,  with  the  right  to  pledge 
or  sell  them;  and  the  purchaser  or  pledgee,  although  he  has  full  knowledge  of 
the  terms  of  the  contract,  and  of  the  fact  thai  only  four  miles  of  the  nine  contracted 
for  have  been  built,  can  recover  their  full  value  as  against  the  receiver  of  the  road. 

In  Equity.  Bill  by  the  Mercantile  Trust  Company  of  New  York 
against  the  Zanesville,  Mt.  Vernon  &  Marion  Railway  Company  and 
others  to  foreclose  a  mortgage.  The  receiver  of  the  railway  filed  a  cross 
bill  to  scale  down  the  mortgage  bonds.  On  demurrer  to  the  cross  bill. 
Sustained,  and  the  cross  bill  dismissed. 

A.  A.  FVazier,  for  cross  complainant. 

W.  H.  Safford,  John  J.  Stoddard,  and  GUbeti  D.  Munsen,  for  complain- 
ant. 

Moses  M.  Granger,  J.  B.  Foraker,  and  A.  J.  Sheppard,  for  respondents. 

Sage,  District  Judge.  This  case  is  before  the  court  on  demurrer  to 
the  cross  bill  of  the  receiver  of  the  Zanesville,  Mt.  Vernon  &  Marion 
Railway  Company.  The  complainant's  bill  is  for  foreclosure  of  a  mort- 
gage securing  bonds  issued  by  said  railway  company.  The  cross  bill 
sets  up,  among  other  things,  that  the  mortgage  bonds  secured  by  the 
deed  of  trust  given  to  the  conjplainant  were  authorized  and  directed  to 
be  issued  by  said  railway  company  under  and  by  virtue  of  a  contract  in 
writing  dated  August  24,  1888,  and  made  by  it  with  one  Chase  An- 
drews. By  the  terms  of  this  contract  it  was  provided  that  he  should 
have  an  issue  of  $225,000  of  bonds,  in  consideration  whereof,  and  upon 
the  further  consideration  of  $225,000  of  the  capital  stock  of  said  rail- 
way company,  he  bound  himself,  his  heirs  and  assigns,  to  fully  con- 
struct and  equip  that  portion  of  said  company's  railroad  known  as  the 
"Belt  Line"  with  a  trackage  of  not  less  than  nine  miles.  It  was  further 
provided  that  the  bonds  were  to  be  issued  to  him  before  the  commence- 
ment of  said  work,  and  they  were  accordingly  so  issued  and  delivered 
for  said  purpose,  and  for  no  other.  A  copy  of  the  contract  is  attached 
to  and  made  part  of  the  cross  bill. 

The  cross  bill  further  sets  forth  that  Andrews  and  his  assigns  failed 
and  refused,  and  still  refuse,  to  fulfill  the  obligations  imposed  upon  them 
by  the  terms  of  said  contract,  in  that  they  failed  and  refused,  and  still 
refuse,  to  build  said  belt  line,  excepting  only  about  four  miles  thereof; 
and  that  he  sold  or  hypothecated  all  of  the  bonds  so  issued  and  deliv- 
ered to  him  to  persons  who  had  full  knowledge  of  the  terms  of  the  con- 
tract, and  of  the  conditions  upon  which  said  bonds  were' issued;  also 
that  said  persons  took  the  same  with  full  knowledge  that  Andrews  had 
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not  built  said  belt  line,  and  was  in  default,  except  as  above  stated. 
Wheftelore  the  cross  complainant  insists  that  the  holders  of  said  bonds 
are  not  entitled  to  receive  from  the  proceeds  of  sale  uhder  the  foreclosure 
payments  npon  the  principal  and  interest  of  said  bonds,  but  only  upon 
the  proportion  thereof  that  the  value  of  the  four  miles  of  said  belt  line 
that  has  been  built  sustains  to  the  value  of  the  whole  nine  miles,  and 
prays  that  the  bonds  may  be  scaled  down  accordingly. 

The  demurrer  must  be  sustained.  The  bonds  were  issued  before  the 
commencement  of  the  work,  in  exact  accordance  with  the  stipulations 
of  the  contract,  and  Andrews  was  then  invested  with  the  title  to  them, 
and  had  the  right  to  pledge  or  sell  them.  The  averments  that  the  pur- 
chaser or  pledgee  had  full  knowledge  of  the  terms  of  the  contract,  and 
of  the  fact  that  Andrews  had  built  only  four  miles  of  the  belt  line,  are 
therefore  wholly  immaterial.  It  may  be  properly  inferred  from  the  con- 
tract that  it  was  the  intention  of  the  parties  that  Andrews  should  have 
the  bonds  in  advance  of  the  performance  of  the  work  which  he  was  to  do, 
in  order  to  enable  him  by  negotiating  them  to  procure  the  funds  which  he 
would  require.  The  cross  bill,  therefore,  does  not  state  a  case  entitling 
the  cross  complainant  to  any  relief,  and  it  will  be  dismissed. 


Mason  v.  Bennett. 

(DUtrict  Court,  D.  AUuka.    Jvdy,  1893.) 

I.  ExBCUTiOK — Rbtcbn  Dat — Alaska. 

Under  Code  Or.  g  278,  in  force  in  Alaska,  the  return  day  of  an  execution  is  ascer- 
tained by  computing  60  days  from  the  day  of  its  receipt  by  the  marshal,  and  not 
from  the  day  of  its  issuance. 
3.  Same — LEvr — Sale  after  Retubn  Dat. 

When  a  levy  is  made  under  an  execution  before  the  return  day  thereof,  the  mar- 
shal may  make  the  sale  after  the  return  day  without  new  process. 
3.  Same — Bale — Conpirmation — Inapequact  or  Price. 

Under  Code  Or.  S  296,  in  force  in  Alaska,  an  execution  sale  cannot  be  set  aside 
for  mere  inadequacy  of  price,  in  the  absence  of  fraud,  collusiou,  or  substantial 
irregularity,  to  the  injury  of  the  complaining  party,  especially  when  the  property 
consists  of  an  undeveloped  mining  claim,  the  value  of  which  is  conjectural  and 
speculative. 

At  Law.     Action  by  George  M.  Mason  against  William  M.  Bennett. 
Motion  to  confirm  an  execution  sale.     Granted. 
Ddaney  d  Gnmd  and  J.  F.  Malony,  for  plaintiff. 
John  G.  Hcid  and  C.  S.  Johnson,  for  defendant. 

TEtJiTT,  District  Judge.  The  record  in  this  case  shows  that  xhe  plain- 
tiff, on  the  8th  day  of  March,  1892,  in  this  court,  recovered  judgment 
against  defendant  for  the  sum  of  $2,170.48,  with  a  decree  of  foreclosure 
of  the  mortgage  given  to  secure  the  note  sued  upon  herein,  and  for  the 
sale  of  the  mortsaged  premises,  which  includes  the  real  property,  for 
the  sale  of  which  an  order  of  con6rmation  is  asked  by  this  motion. 
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Within  the  time  allowed  by  law,  the  defendant  appeared  and  filed  ob- 
jections to  the  confirmation  for  the  reasons — 

"First,  that  the  sale  is  void,  it  having  been  made  on  the  91st  day  after  the 
receipt  of  the  execution,  when  said  execution,  at  the  time  of  sale,  was  dead  in 
the  hands  of  the  raarsbal,  and  should  have  been  returned  within  ninety  days 
to  the  clerk's  office  from  whence  it  issued ;  and,  second,  that  no  bidders  were 
present  at  said  sale,  that  the  bid  of  the  plaintifiF,  the  execution  creditor,  herein, 
was  the  one  and  only  bid  offered  at  such  sale,  and  that  the  snra  bid  is  so 
grossly  inadequate  to  the  value  of  the  property  sold,  as  to  amount  to  au  ab- 
solute and  unnecessary  sacrifice  of  the  defendant's  property." 

Section  7  of  the  organic  act,  providing  a  civil  government  for  Alaska, 
approved  May  17, 1884,  declares  the  general  laws  of  the  state  of  Oregon 
at  that  time  in  force  to  be  the  law  in  this  district,  so  far  as  applicable 
and  not  in  conflict  with  the  act  or  the  laws  of  the  United  States.  By 
virtue  of  this  statute,  the  execution  in  tbis  case  was  issued  in  accord- 
ance with  the  provisions  of  title  1,  c.  3,  Code  Or.,  and  the  proceedings 
conducted  thereunder,  and  their  regularity  must  he  tested  ijy  them. 

In  considering  this  motion  and  the  objections  offered  by  the  execu- 
tion debtor  to  its  allowance,  I  will  take  up  the  objections  in  regular 
order.  The  first  is  that  the  sale  was  made  after  return  day,  and  is 
therefore  void.  This  objection  may  be  considered  under  two  heads, 
viz.,  was  this  sale  made  after  return  day?  and,  if  so,  is  it  for  that  rea- 
son void?  There  seems  to  be  some  misunderstanding  on  the  part  of 
counsel  as  to  how  the  return  day  is  to  be  ascertained  or  fixed  in  this 
case.     Section  278,  Code  Or.,  is  as  follows: 

"The  sheriff  shall  indorse  upon  a  writ  of  execution  the  time  when  be  re- 
ceives the  same,  and  such  execution  shall  be  returnable  within  sixty  days 
after  its  receipt  by  the  sheriff  to  the  clerk's  otfice  from  whence  it  issued." 

Then,  in  section  293,  in  regard  to  the  postponement  of  sales,  it  is  pro- 
vided that  a  sale  may,  for  causes  therein  stated,  be  adjourned  from  time 
to  time,  not  to  exceed  30  days  beyond  the  return  day.  The  execution 
in  this  ca^e  was  issued  on  March  14,  1892,  but  the  marshal's  return 
shows  that  it  did  not  come  into  his  hands  until  the  25th  day  of  March, 
1892.  Tliis,  tiien,  \s  the  date  from  which  the  60  days  mentioned  in 
said  section  278  should  be  computed,  and  not  the  date  of  the  execu- 
tion. Excluding  this  day,  and  counting  60,  the  return  day  would  be 
May  24,  1892.  Th^  marshal,  however,  set  the  13th  day  of  May,  1892, 
as  the  day  of  sale,  but  on  that  day  the  respective  attorneys  for  plain- 
tiff and  defendant  appeared,  and  served  upon  him  a  written  stipula- 
tion, duly  signed  by  them  as  such  attorneys.  This  stipulation  is  made 
a  part  of  the  return  on  the  execution,  and  it  is  agreed  therein  that — 

"The  sale  is  hereby  postponed  for  the  term  of  thirty  days,  from  said  13th 
day  of  May,  1892,  to'  the  13th  day  of  June,  1892,  and  the  said  U.  S.  mar- 
shal for  the  district  of  Alaska  is  hereby  authorized  to  postpone  the  said  sale 
until  the  said  13th  day  of  .June,  1892,  as  above  stipulated." 

This  stipulation  was  no  doubt  made,  and  the  sale  adjourned.  Tor  the 
benefit  of  the  defendant,  and  it  is  not  claimed  that  he  was  in  any 
manner  injured  by  the  adjournment.     But  witliout  the  stipulation  the 
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mar&hal  could  not  have  made  an  adjournment  for  a  longer  period  than 
one  week  at  a  lime,  not  exceeding  30  days  altogether,  beyond  the  day 
at  which  the  writ  is  made  returnable.  The  return  shows  that  the  sale 
was  adjourned  until  the  13lh  day  of  June,  1892,  according  to  said  stip- 
ulation, and  that  the  real  property  described  herein  was  then  sold  to 
the  plaintiff  for  $2,300.  However,  this  was  not  more  than  30  days  be- 
yond the  return  day,  which,  as  already  shown,  was  May  24,  1892. 
But,  if  my  views  are  correct  on  the  second  question  raised  by  this  first 
objection,  it  makes  no  difference  whether  the  sale  was  in  fact  made 
after  the  return  day  or  not;  it  is  only  necessary  that  the  levy  be  made 
before  that  time. 

The  Oregon  statute  says  that  the  court  shall  confirm  a  sale  of  this 
kind  unless  it  shall  satisfactorily  appear  that  there  were  substantial  ir- 
regularities in  the  sale,  to  the  probable  loss  or  injury  of  the  party  ob- 
jecting. Section  296,  p.  363.  It  is  not  claimed  that  the  defendant 
sustained  loss  or  injury  by  this  adjournment,  but  it  was  certainly  deemed 
advantageous,  or  his  attorney  would  not  have  made  the  stipulation 
which  he  did  for  it.  I  do  not,  under  my  views  of  the  case,  think  it 
necessary  to  pass  upon  what  effect  that  stipulation  might  have  in  sus- 
taining the  regularity  or  validity  of  this  sale,  were  it  irregular  or  void 
without  it.  Counsel  for  defendant  refer  to  FiitM  v.  Oboke,  19  Or.  455, 
26  Pac.  Rep.  662,  to  sustain  their  first  objection,  but  the  case  is  not 
in  point.  In  that  case  the  sale  was  made  more  than  eight  years  after 
the  date  of  the  execution,  and  in  the  opinion  Strahan,  J.,  says: 

"It  does  not  appear  that  the  ofBcer  bad  made  a  levy  under  the  execution 
while  it  was  still  in  force.  The  sole  question,  therefore,  is  whether  or  not  ii 
sheriff  may  bold  an  eocecution  until  long  after  the  return  day,  and  until  his 
term  of  office  has  expired,  and  then  make  a  levy  and  sale. " 

The  court  very  correctly  held  that  such  a  writ  is  functm  officio,  and 
cimfers  no  authority.  But  if  the  levy  be  made  before  the  return  day 
of  the  writ,  the  officer  may  sell  afterwards  on  the  same  writ  without  a 
renewal  of  process.  "It  is  immaterial  to  the  puTcluiser,  as  to  the  validity 
of  the  sale,  whether  it  be  made  before  or  after  return  day."  Ror.  Jud. 
Hales,  p,  248,  and  numerous  authorities  there  cited.  This  was  passed 
upon  and  settled  in  the  United  States  supreme  court,  at  an  early  date, 
in  Whf/iionv.  Sexton's  Lessee,  4  Wheat.  503.  In  this  case  Johnson,  J., 
delivered  the  opinion  of  the  court,  in  which  it  is  stated: 

"At  the  trial  two  bills  of  exception  were  taken;  the  first  of  which  brings 
up  the  question  whether  a  sale  by  the  marshal  after  the  return  day  of  the 
writ  was  legal.  The  court  charged  that  it  was,  provided  the  levy  was  made 
before  the  return  day,  and  on  this  point  the  court  can  only  express  its  sur- 
prise that  any  doubt  could  be  entertained.  Tlie  court  below  was  unquestion- 
ably right  in  this  instruction." 

In  Remington  v.  Lintkiciim,  14  Pet.  84,  the  following  is  asserted  as  a 
settled  proposition  of  law:  "But  if  property,  real  or  personal,  is  seized 
under  &  fieri  facuis  before  return  day  of  the  writ,  the  marshal  may  pro- 
ceed to  sell  at  any  time  afterwards  without  new  process."  Accepting 
(he  law  as  laid  down  by  these  authorities  disposes  of  this  objection. 
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I  will  now  briefly  notice  the  second  objection  to  the  confirmation.  The 
property  sold  is  an  undivided  two-thirds  interest  in  a  lode  claim  in  the 
Harris  mining  district  in  this  territory,  and  known  as  the  "Aurora  Lode." 
There  are  three  affidavits  oflFered  in  support  of  the  objection  of  inadequacy 
of  price.  The  execution  debtor  makes  one,  in  which  he  says  he  was 
offered  $40,000  for  this  lode  in  the  summer  of  1891  by  a  bona  fide  pur- 
chaser. In  one  of  the  affidavits  the  value  is  estimated  at  $50,000,  while 
the  other  affiant  says  that,  according  to  his  best  judgment,  the  lode  is  worth 
at  least  $35,000  or  $40,000.  It  was  admitted  in  the  argument  that  this 
lode  is  undeveloped.  It  is  a  well-known  fact  that  an  undeveloped  min- 
ing claim  is  property  upon  which  it  is  very  difficult  to  place  even  an  ap- 
proximate value.  An  undeveloped  lode  is  hidden  from  the  eye,  buried 
perhaps  deep  in  the  earth,  or  extending  into  the  rocky  side  of  a  moun- 
tain. Its  real  value  is  a  Itnatter  of  conjecture  for  even  mining  experts. 
One  might  say  a  claim  was  worth  $50,000,  and  another  of  as  good  judg- 
ment, with  equal  honesty,  might  say  it  was  not  worth  the  cost  of  devel- 
oping it.  It  is  not  claimed  that  there  was  any  fraud,  collusion,  or  ir- 
regularity in  the  proceedings  of  the  sale,  and  the  law  presumes  that  the 
officer  acted  fairly  and  for  the  best  interests  of  the  parties  concerned  in 
conducting  the  same.  Section  296,  Code  Or.,  supra,  seems  to  give  the 
court  rio  discretion  in  cases  of  this  kind  unless  there  were  substantial  ir- 
regularities in  the  proceedings  concerning  the  sale,  to  the  probable  loss 
or  injury  of  the  party  who  makes  the  objections  to  the  confirmation.  I 
have  been  unable  to  find  a  case  where  the  supreme  court  of  Or^on  ever 
set  aside  a  sale  simply  for  inadequacy  of  price.  Counsel  for  defendant 
cite  Flint  v.  Phipps,  20  Or.  340,  25  Pac.  Rep.  726,  in  support  of  their 
second  objection,  but  in  that  case  the  defects  in  the  writ^  which  the  lower 
court  allowed  to  be  amended,  were  the  primary  reason  for  reversing  the 
decree.  The  general  policy  of  the  law  is  to  uphold  and  maintain  exe- 
cution sales.     Rorer,  in  treating  on  this  subject,  says: 

"Ordinarily,  inadequacy  of  price  is  not  alone  sufficient  cause  for  setting 
aside  an  execution  sale  which  is  in  other  respects  unexceptionable."  Kor. 
Jud.  Sales,  §  854. 

And  Herman,  in  his.  very  excellent  work  on  Executions,  states  the 
rule  to  be  that — 

"Courts  will  not  in  general  set  aside  sales  made  under  its  process  for  mere 
inadequacy  of  price,  in  the  absence  of  fraud  and  collusion.  Inadequacy  of 
price,  within  itself,  cannot  be  aground  for  setting  aside  a  contract,  or  afford- 
ing relief  against  it."    Herm.  Ex'ns,  412. 

In  support  of  this  rule  the  author  cites  a  list  of  70  different  decisions, 
and  in  the  case  at  bar  I  feel  bound  to  adhere  to  it.  Having  thus  di»> 
posed  of  the  objections,  the  motion  for  confirmation  is  allowed. 
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Trinidad  Asphalt  Paving  Co.  v.  Robinson. 
(Circuit  Court,  E.  D.  Mlchigaru    April  11, 1S93.) 

Costs— Taxation— AcTious  at  Law. 

Is  actions  at  law  the  federal  ooarts  must  tax  the  cost*  against  the  losing  party, 
exoept  in  cases  where  special  provision  to  the  contrary  has  been  made  by  act  of 
congress,  (Rev.  St.  iJ  968,  973;)  and  in  the  absence  of  such  provision  they  nave  no 
authority  to  modify  the  rule  by  reason  of  hardship  or  Inequity  resulting  from  spe- 
cial circumstances. 

At  Law.  Action  of  replevin  brought  by  the  Trinidad  Asphalt  Paving 
Company  against  Eugene  Robinson.  A  verdict  was  directed  for  plain- 
tiff, and  a  motion  for  a  new  trial  denied.  The  question  as  to  whether 
costs  should  follow  the  judgment  was  reser\'ed  by  the  court,  and  is  now 
up  for  determination.     Judgment  for  plaintiff. 

Statement  by  Swan,  District  Judge: 

This  is  an  action  of  replevin  for  766  barrels  of  asphalt  that  were  for- 
merly  the  property  of  Carter,  Hawley  &  Co.,  of  New  York,  both  parties 
tracing  title  to  them.  The  evidence  is  uncontradicted  that  plaintiff, 
wishing  to  obtain  asphalt  of  Carter,  Hawley  <fe  Co.,  whom  plaintiff  knew 
would  not  sell  to  it,  employed  one  Coburn  to  make  the  purchase  for  it, 
— the  Trinidad  Asphalt  Company, — instructing  Coburn  not  to  reveal 
the  name  of  his  principal,  but  to  make  the  purchase  as  for  himself. 
The  asphalt  was  bought  for  the  benefit  of  plaintiff,  who  had  the  right  to 
it  as  against  its  agent,  Coburn,  or  any  one  to  whom  the  latter  might  de- 
liver it,  except  a  purchaser  in  good  faith  and  for  value.  Coburn,  it 
seems  from  the  facts  found  by  Mr.  Justice  Brown,  who  tried  the  case, 
went  to  Carter,  Hawley  &  Co.  for  the  plaintiff,  but  exceeded  his  author- 
ity in  effecting  the  purchase.  Instead  of  representing  himself  simply  as 
the  principal  in  the  transaction,  or  withholding  the  name  of  his  em- 
ployer, he  untruly  stated  that  he  had  no  connection  with  the  plaintiff 
whatever, — a  statement  which  he  had  no  authoritj'  from  plaintiff  to 
make.  Carter,  Hawley  &  Co.  delivered  to  Coburn  the  asphalt,  which 
lie  turned  over  to  plaintiff.  A  month  or  two  afterwards,  Coburn  made 
a  contract  with  a  lighterman  to  go  to  South  Amboy,  where  the  asphalt 
lay,  load  it  on  board  his  lighter,  and  take  it  up  the  North  river.  The 
asphalt  was  accor«lingly  laden  on  the  lighter,  and  was  insured  for  trans- 
portation to  the  docks  of  the  plaintiff  at  Jersey  City.  Instead  of  thus 
forwarding  it,  Coburn  diverted  it  from  its  original  and  proper  destina- 
tion, and  sent  it  to  Weehawken,  when  it  was  delivered  to  the  West  Shore 
Railroad  for  transportation  and  delivery  to  defendant,  and  in  due  course 
of  time  came  into  the  possession  of  defendant,  who  in  good  faith  had 
dealt  for  and  purchased  it  through  Coburn  from  Carter,  Hawley  &  Co., 
whom  he  supposed  to  be  the  owners  of  it,  and  whom  he  paid  for  it. 
The  asphalt  was  taken  from  defendant's  possession  under  the  process  in 
this  cause.  After  the  commencement  of  this  suit  defendant  wrote  Car- 
ter, Hawley  &  Co.,  who  had  received  their  pay  for  the  property  from 
plaintiff,  through  Coburn,  asking  them  to  credit  him  with  the  amount 
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which  he  had  paid  them  for  the  asphalt,  and  this  Carter,  Hawley  &  Co. 
did.  The  trial  judge  held  that,  because  of  the  allowance  of  this  credit 
to  Robinson  by  Carter,  Hawley  &  Co.,  though  Robinson,  the  defendant, 
bought  and  paid  in  good  faith,  a  verdict  in  his  favor  for  the  value  of  the 
asphalt  in  this  action  of  replevin  would  put  four  or  five  thousand  dol- 
lars in  his  pocket  for  which  he  had  paid  no  consideration,  and  for  which 
he  would  be  obliged  to  account  to  Carter,  Hawley  &  Co.,  who  had  re- 
ceived their  pay  through  Coburn,  and  thus  will  be  twice  paid  for  the  as- 
phalt. The  consequence  would  be  that  plaintiff  would  be  obiigetl  to 
resort  to  an  action  against  Carter,  Hawley  &  Co.  to  recover  the  amount 
paid  by  it  for  the  property  on  Coburn's  purchase.  To  avoid  this  circu- 
ity of  action,  the  court  permitted  plaintiff  to  show  the  fact  that  defend- 
ant had  been  credited  by  Carter,  Hawley  &  Co.  with  the  sum  paid  for 
the  property  taken  by  the  writ  since  the  beginning  of  this  suit,  and  di- 
rected a  verdict  for  plaintiff,  with  nominal  damages,  reserving  the  ques- 
tion whether  costs  to  plaintiff  should  follow  the  judgment.  A  motion 
for  a  new  trial  was  made  and  overruled.  On  the  foregoing  facts  both  par- 
ties claim  costs. 

Griffin,  Warner  dr  Hurtt,  for  plaintiff. 

C.  I.  Walker,  for  defendant. 

Swan,  District  Judge,  (^afier  stating  the  facta.)  The  statute  giving  costs 
to  the  prevailing  party  provides  as  follows: 

"The  bill  ut  fees  of  the  clerk,  marshal,  and  atlorney,  and  tbe  amount  paid 
printers  and  witnesses,  and  lawful  fees  for  exemplifications  and  copies  of  pa- 
pers necessarily  obtained  for  use  on  trials,  in  cases  where  by  law  costs  are 
recoverable  in  favor  of  the  prevailing  party,  shall  be  taxed  by  a  judge  or 
clerk  of  the  court,  and  be  included  in  and  form  a  portion  of  a  jodgment  or  de» 
cree  against  the  losing  party.    *    *    *  "'    Rev.  St.  U.  S.  §  983. 

In  cases  of  original  jurisdiction  this  provision  has  been  regarded  as 
mandatory,  and  exclusive  of  all  state  legislation.  Congress  having  leg- 
islated on  the  subject,  it  would  seem,  on  familiar  principle,  that  there  is 
no  room  for  the  application  of  any  other  rule  of  taxation  in  such  cases 
than  that  fixed  by  the  statute.  U.  S.  v.  IVeadwell,  15  Fed.  Rep.  532; 
Cooper  V.  SUamhoat  Co.,  18  Fed.  Rep.  588;  The  BoUimore,  8  Wall.  377, 
388.  In  cases  removed  from  a  state  court  it  has  been  properly  held 
that  costs  which  have  accrued  before  removal  msiy  be  added  to  those 
taxable  under  the  act  of  congress.  The  authorities,  however,  are  not  in 
harmony  on  this  point.  In  support  of  taxation  of  such  costs  are: 
Scdppsv.  Campbdl,  22  Int.  Rev.  Roc.  250;  Wolj  v.  Imurance  Co.,  1  Flip. 
377,  and  cases  cited.  Contra  are:  Clare  v.  Bank,  14  Blatchf.  445;  C7w(/- 
bournc  v.  Insurance  Co.,  31  Fed.  Rep.  625. 

Section  983  is  taken  bodily  from  the  fee  act  of  February  26,  1853. 
Before  the  enactment  of  the  statute  the  practice  had  generally  been  in 
accordance  with  the  statute  of  Gloucester,  (6  Edw.  I.  c.  2.)  HaOmwtig 
V.  Roach,  2  Woodb.  &  M.  68;  The  Baltimore,  8  Wall.  388.  This  stat- 
ute, commonly  referred  to  as  the  "Fee  Bill  of  1853,"  seems  therefore  to 
be  a  substantial  adoption  of  the  usage  which  had  so  long  and  generally 
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obtained,  allowing  costs  to  the  successful  litigant.  Without  reviewing 
in  detail  the  various  acts  of  congress  regulating  the  recovery  of  costs, 
which  are  collated  in  the  opinion  in  ITie  Baltiniore,  SWvU.  377,  388-393, 
in  the  language  of  Mr.  Justice  Clifford  in  that  case,  "the  conclusion 
appears  to  be  clear  that  congress  intended  to  allow  costs  to  the  prevailing 
party  as  incident  to  the  judgment,  as  most  of  the  regulations  referred  to 
[in  the  statutes  mentioned  in  the  opinion]  would  be  meaningless  on  any 
other  theory."  No  intent  to  recede  from  this  purpose  is  manifested  in 
the  act  of  1853,  nor  in  the  Revised  Statutes.  The  only  qualifications 
material  here  of.  the  usage  thus  recognized  by  the  statute  are  found  in 
Rev.  St.  §§  968,  973.  The  first  of  these  sections  denies  costs  to  a  plain- 
tiff or  petitioner  in  a  circuit  court  who  recovers  less  than  $.500  in  a  case 
which  could  not  be  brought  there,  unless  the  amount  in  dispute,  ex- 
clusive of  costs,  exceeds  that  sum  or  value;  and  refuses  costs  to  a  libel- 
ant who  recovers  upon  his  own  appeal  less  than  the  sum  or  value  of 
$300.  Section  973  disallows  costs  to  a  plaintiff  upon  a  judgment  or  de-- 
cree  "for  the  infringement  of  part  of  a  patent  when  the  patentee  in  his 
specification  claimed  to  be  original  and  first  discoverer  of  any  material 
or  substantial  part  of  the  thing  patented,  of  which  he  was  not  the  orig- 
inal and  first  inventor,"  unless  the  disclaimer  required  by  the  patent 
laws  had  been  entered  at  the  patent  office  before  suit  was  brought. 
Other  sections  expressly  exempt  the  United  States  from  liability  to  costs. 
The  inference  from  this  exceptional  legislation  seems  strong  that  con- 
gress has  defined  the  only  cases  in  actions  at  law  in  which  the  losing 
party  is  absolved  from  liability  for  costs. 

In  equity  and  admiralty  cases,  in  which  the  courts  are  less  trammeled, 
and  may  mold  their  judgments  according  to  the  very  right  of  the  matter, 
costs  are  impoped,  withheld,  or  divided  as  the  facts  in  the  particular 
case  may  warrant.  Kittreilge  v.  Kixce,  92  U.  S.  116;  Trustees  v.  Green- 
ough,  105  U.  S.  535;  Unioii  Ti-ti^  Co.  v.  lUmois  Midland  Ry.  Co.,  117  U. 
S.  434, 481,  6  Sup.  Ct.  Rep.  809;  U.  S.  v.  The  Malek  Adhd,  2  How.  210; 
The  Atlas,  93  U.  S.  312.  No  such  latitude  is  accorded,  however,  to  the 
courts  in  actions  at  law,  notwithstanding  considerations  of  hardships 
calling  for  exceptions  to  the  enforcen)ent  of  the  statute.  In  U.  S.  v. 
Schurz,  102  U.  S.  407,  the  defendant  was  sued  in  regard  to  the  man- 
ner in  which  he  had  discharged  certain  official  duties  as  secretary  of 
the  interior,  in  which  no  intentional  wrong  was  charged  or  proved  against 
him.  Upon  motions  for  taxation  of  costs,  the  court,  through  Mr.  Jus- 
tice Miller,  admitting  the  hardship  of  making  the  defendant  pay  the 
costs  out  of  his  own  pocket,  said: 

"But  a  careful  examination  of  the  aiitliorities  leaves  us  no  option  but  to 
follow  the  rule  that  the  prevailing  party  shall  recover  of  the  unsuccessful  one 
the  legal  costs  which  be  has  expended  in  obtaining  his  rights." 

So,  too,  costs  followe<l  the  judgment  in  Kendall  v.  i7.  S.,  12  Pet.  524, 
and  U.  S.  v.  Boutwell,  17  Wall.  004,  in  both  of  which  the  officers  stied 
were  guilty  of  no  intentional  wrong.  In  Kittredge  v.  Race,  92  U.  S.  116, 
121,  the  distinction  between  tlie  powers  of  the  court  in  common-law  and 
equity  cases  in  the  matter  of  costs  is  clearly  stated  by  Mr.  Justice  Brad- 
ley.    He  says: 
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"In  actions  at  law  it  is  a  general  rule  that  the  losing  parties  or  the  parties 
against  wliom  judgment  is  rendered  are  to  pay  the  costs,  and  no  apportion- 
ment of  the  costs  is  made  between  tliem.  £acb  is  liable  for  all,  whatever  may 
be  tlieir  respective  interest  in  the  subject-matter  of  the  suit.'  In  equity  it  ia 
different.  There  the  court  has  a  discretion  as  to  the  costs,  and  may  impose 
them  all  upon  one  parly,  or  may  divide  them  in  such  manner  as  it  sees  flt." 

The  only  exception  to  this  rule  not  expressly  made  by  statute  is  where 
the  court  is  without  jurisdiction  of  the  cause.  In  Railway  Co.  v.  Sioan, 
111  U.  S.  379,  387,  4  Sup.  Ct.  Rep.  510,  Mr.  Justice  Matthews  saya: 

"Ordinarily,  by  the  long-established  practice  and  universally  recognized  rule 
of  the  common  law  in  actions  at  law,  the  prevailing  party  is  entitled  to  recover 
a  judgment  for  costs,  the  exception  being  that,  where  there  is  no  jurisdiction 
in  the  court  to  determine  the  litigation,  the  cause  must  be  dismissed  for  that 
reason,  and,  as  the  court  can  render  no  judgment  for  or  against  either  party, 
it  cannot  render  a  judgment  even  for  costs." 

The  case  at  bar  is  apparently  a  hard  one  for  the  defendant.  At  the 
time  of  suit  brought  he  was  clearly  entitled  to  the  possession  of  the 
property  which  he  had  acquired  in  good  faith.  Unfortunately  for  him, 
by  his  own  inadvertent  action  in  asking  and  obtaining  credit  with  Car- 
ter, Hawley  &  Co.  for  the  asphalt  taken  from  him  by  the  writ,  he 
practically  renounced  the  title  he  had  received  on  his  purchase,  and 
accepted  in  its  stead  reclamation  on  Carter,  HaWley  &  Co.  The  equi- 
ties are  with  him  to  the  recovery  of  his  costs,  but  the  settled  rules  of 
decision  in  cases  at  law  will  not  permit  of  exception  in  his  favor,  and 
costs  must  follow  the  judgment. 


Morton  v.  City  of  Nevada. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    October  S,  1892.) 

No.  96. 

Limitation  of  Af  tions— Ruxvivo  of  Stathte— Mi  nicipal  Bovds. 

Bonds  issued  by  the  town  of  Nevada.  Mo.,  in  1S70,  were  repudiated,  and  the  pay- 
ment of  intoroBi  refused,  in  18T:5.  In  1^7T  action  was  brouglit  to  recover  upon  ibe 
past-due  coupons,  but  by  agreement  was  suspended  pending  a  suit  in  the  supreme 
court  of  the  United  States,  wherein  the  act  authorizing  such  issues  was  declared 
unconstitutional.  It  was  subsequently  taken  up  in  1S81,  and  judgment  given  for 
defendant.  Tlioreaftcr  an  action  for  money  bad  and  received  was  V»egun.  Ht'Ui. 
that  it  was  barred  by  the  Missouri  statute  of  limitations,  which  began  to  run  at 
least  from  the  repudiation  of  the  bonds,  and  wlilch  limits  actions  on  implied  con- 
tracts to  five  years.    41  Fed.  Rep.  582,  affirmed. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Missouri. 

Action  by  William  H.  Morton  against  the  city  of  Nevada,  in  the  state 
of  'Missouri,  for  money  had  and  received.  Trial  by  the  court  on  an 
agreed  statement  of  facta.  Judgment  for  defendant.  41  Fed.  Rep.  582. 
Plaintiff  brings  error.     Affirmed. 

Statement  by  Caldwell,  Circuit  Judge: 
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This  was  an  action  brought  by  the  plaintiff  in  error  against  the  de- 
fendant in  error  for  money  had  and  received.  The  defense  was  a  general 
denial,  and  a  plea  of  the  statute  of  limitations.  The  case  was  tried  by 
the  court  below  upon  the  following  agreed  statement  of  facts: 

"It  is  hereby  stipulated  and  agreed  that  the  following  facts  are  admitted  by 
both  plaintiff  and  defendant  to  be  true,  and  no  other  proof  thereof  than  this 
stipulation  need  be  produced  upon  the  trial  of  said  cause,  but  the  same  may 
be  ;ised  by  either  party.  It  is  further  agreed  that  either  party  shall,  uuder 
this  stipulation,  have  a  right  to  introduce  any  other  testimony  they  may  deem 
proper;  jt  being  understood  this  agreement  only  extends  to  the  admission  of 
the  truth  of  the  facts  herein  contained.  In  March,  1869,  the  town  of  Ne- 
vada, Vernon  county,  Missouri,  was  incorporated  under  chapter  41,  Gen.  St. 
Mo.  1865.  Id  the  year  1B7U,  in  order  to  secure  the  location  of  the  depot  of 
the  Tebo  &  Neosho  Hailroad.  then  building,  within  one  half  mile  of  the  pub- 
lic square  of  said  town,  instead  of  within  the  distance  of  three  quarters  of  a 
mile  of  said  public  square,  as  then  contemplated  by  the  board  of  trustees, 
agreed  with  the  Tebo  &  Neosho  Kailroad  Company  to  donate  ten  acres  of 
ground  for  depot  purposes  if  it  would  put  the  depot  within  one  half  mile  of 
said  public  square,  aud  by  resolution  entered  of  record  on  June  29, 1870.  made 
the  following  proposition:  '  Resolved,  that  wheretis,  the  county  of  Vernon 
has  subscribed  to  the  capital  stock  of  the  Tebo  &  Neosho  Railroad  Company 
to  aid  in  building  the  railroad  of  said  company  within  the  county  of  Vernon, 
and  it  will  be  advantageous  to  the  town  of  Nevada  to  have  the  depot  of  said 
company  established  as  near  as  practicable  to  the  business  of  said  town:  It 
is  therefore  ordered  that  the  town  of  Nevada  will  procure  and  donate  to  the 
said  Tebo  &  Neosho  Railroad  Company  the  right  of  way  for  said  company's 
railroad  within  and  through  the  said  town,  and  will  also  pay  the  said  company 
such  sum  of  money,  not  exceeding  the  sum  of  five  thousand  dollars,  as  shall  lie 
the  actual  cost  to  said  company  of  establishing  the  depot  of  said  company  within 
one  half  mile  of  the  public  square  of  said  town,  instead  of  within  the  distance  of 
three  quarters  of  a  mile  of  said  public  square.  Ordered  further,  that  the  town 
will  procure  and  donate  said  company  suitable  grounds  for  said  depot  and  the 
other  purposes  in  connection  with  the  operation  of  said  railroad,  not  less  in 
qountity  than  ten  acres.'  And  thereafter,  to  wit,  on  June  4, 1870.  under  and 
by  virtue  of  the  act  of  the  general  assembly  of  the  state  of  Missouri  entitled  *  .-Vn 
act  to  authorize  cities  and  towns  to  purchase  land,  and  to  donate,  lease,  or  sell 
the  same  to  railroad  companies,  approved  March  18, 1870,'  the  board  of  trus- 
tees of  said  town  ordered  an  election  of  the  qualified  voters  of  said  town  to  be 
held  on  October  25,  1870,  to  vote  upon  the  proposition  to  issue  ten  thousand 
in  bonds  of  said  town,  with  which  to  purchase  ground  to  be  donated  to  said 
Tebo  &  Neosho  Railroad  Company.  Tliat  said  election  was  held,  as  ordered, 
on  October  25, 1870,  and  at  said  election  a  majority  of  the  qualiSed  voters  of 
said  town  voting  at  said  election  voted  in  favor  of  issuing  said  bonds  to  pur- 
chase ground  to  be  donated  to  said  railroad  company;  and  thereafter,  to  wit, 
on  November  1,  1870,  under  and  by  virtue  of  said  act  of  tlie  general  assem- 
bly of  the  state  of  Missouri,  approved  March  18,  1870,  before  referred  to,  and 
in  pursuance  of  said  election  so  held  as  aforesaid,  and  under  the  order  of  said 
board  of  trustees,  there  was  executed,  by  its  chairman,  John  T.  Birdseye, 
signing  his  name  thereto,  and  by  the  clerk  of  said  board,  S.  A.  Claycomb,  at- 
testing the  same  and  affixing  thereto  the  seal  of  said  town,  twenty  bonds 
numbered  from  1  to  20,  both  inclusive,  each  for  the  sum  of  9500.00.  which 
said  bonds,  by  their  terms,  were  made  payable  at  the  National  Bank  in  the 
city  of  New  York,  in  the  state  of  New  York,  ten  years  after  the  date  thereof, 
to  wit,  on  the  1st  day  of  November,  1880,  and  were  made  payable  to  the  Tebo 
&  Neosho  Hailroad  Company  or  bearer.     That  said  bonds,  by  their  terms. 
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were  to  bear  interest  at  tbe  rate  of  ten  percent,  per  annum,  payable  semi-an- 
nuully  at  the  National  Bank  on  the  Ist  day  of  May  and  the  1st  day  of  Novem- 
ber of  each  year  thereafter,  on  the  delivery  of  certain  interest  coupons  thereto 
attached  to  each  of  the  said  20  bonds.  That,  after  said  bonds  had  been  exe- 
cuted, Oscar  M.  Kelson,  then  a  citizen  of  the  town  of  Nevada,  was  appointed  by 
said  board  of  trustees  the  flnancial  agent  for  said  town  for  the  purpose  of  sell- 
ing said  bonds  and  receiving  the  money  therefor,  for  and  on  behalf  of  said  town. 
That  said  bonds  were  placed  in  his  hands,  and  he,  acting  for  said  town  as  its 
financial  agent  by  virtue  of  said  appointment,  all  of  said  bonds,  through  the  (inn 
of '.laynes  &  Newkirk,  bankers  at  Sedalia,  Mo.,  to  Wm.  H.  Morton,  the  plain- 
tiflf.  That  in  .January,  1871,  said  firm  of  .laynes  &  Newkirk,  bankers, «&  afore- 
said, paid  to  Oscar  M.  Nelson,  the  financial  agent  aforesaid,  tbe  following 
amounts:  January  19,  1871,  $4,000.00;  .January  31. 1871,  *4, 171.00, —total, 
$8,171.00;  making  the  total  sum  actually  received  by  the  said  board  of  trustees 
in  nionpy  on  account  of  the  sale  of  said  bonds  eight  thousand  one  hundred  and 
seventy-one  dollai-s,  ($8,171.00.)  That  in  pursuance  of  the  agreement  with  the 
Tebo  &  Neosho  liailruad  Company,  said  board  of  trustees  purchased  from  vari- 
ous parties  ten  acres  of  ground,  to  be  donated  to  said  railroad  for  depot  pur- 
puses,  paying  therefor  out  of  the  $8,191.00  dollars  derived  from  the  sale  of  said 
bonds  the  sum  of  $6,78o.o0  dollars,  and  had  all  of  said  land  deeded  directly  to 
the  '  incorporated  town  of  Nevada.'  The  balance  of  said  money  was  used  by 
said  board  of  trustees  for  various  purposes  incident  to  the  government  of  said 
town.  The  said  Tebo  &  Neosho  Railroad  Company,  having  fnlly  complied 
with  the  terms  and  conditions  upon  which  said  donation  was  to  be  made, 
took  possession  of  said  property.  The  said  Tebo  &  Neosho  Railroad  Com- 
pany having  thereafter  sold,  conveyed,  and  merged  all  of  its  entire  line  of 
railroad  in  this  state,  and  all  its  pro{)erty,  rights,  and  franchises,  in  and  to  the 
Missouri,  Kansas  &  Texas  Railroad  Corajmny,  the  inhabitants  of  the  town  of 
Nevada,  by  E.  E.  Kimball,  chairman  of  the  board  of  trustees,  on  the  19th  dHv 
of  May,  1875,  conveyed  said  ten  acres  of  ground  to  the  Missouri,  Kansas  & 
Texas  Ky.  Co. ;  the  Tebo  &  Neosho  Hailrond  Company  having  taken  posses- 
sion of  said  ten  acres,  as  before  mentioned,  some  time  prior  to  its  merger 
into  the  M.,  K.  &  T.  R.  R.  It  is  further  agreed  that  on  the  23d  day  of  Au- 
gust, 1877,  Wm.  H.  Morton,  plaintiff  herein,  instituted  suit  against  the  town 
of  Nevada  in  the  United  States  circuit  court  for  the  western  district  of  Mis- 
souri, at  .Jefferson  City,  to  recover  upon  the  past-due  coupons  that  were  atr 
tached  to  said  issue  of  bonds,  and  thereafter,  to  wit,  on  the  20th  day  of  No- 
veinl)er,  1877,  the  town  of  Nevada  interposed  a  defense  to  said  suit  by  filing 
an  answer,  in  which  it  was  claimed  that  said  town  wtia  not  liable  in  said  ac- 
tion, for  the  reason  that  the  act  of  March  18, 1870,  under  which  the  t>onds  to 
which  said  coupons  had  been  attached,  was  unconstitutional.  That  thereafter, 
and  on  the  same  day,  plaintiff  in  said  action  tiled  a  demurrer  to  said  answer, 
and  on  the  22d  day  of  November,  1877,  said  demurrer  was  submitted.  That 
at  that  time  there  was  pending  in  the  supreme  court  of  the  United  States  the 
case  of  Jarrolt  v.  Town  of  Moberly,  in  which  the  same  question,  to  wit,  the 
constitutionality  of  the  act  of  March  18, 1870,  was  involved,  which  said  cause 
has  been  certified  to  the  supreme  court  of  the  United  States  by  reason  of  a 
division  in  opinion  of  the  two  judges  sitting  in  said  cause,  whieij  fully  ap- 
pears l)y  a  record  of  said  cause  reported  in  103  U.  S.  586.  and  to  which  refer- 
ence is  made.  The  parties  to  said  case  of  Morton  v.  Totcn  of  Nevada,  by 
their  attorneys,  then  agreed  that  no  further  action  was  to  be  taken  in  the 
matter,  but  that  the  same  was  to  stand  upon  the  pleadings  as  then  made  un- 
til the  supreme  court  passed  upon  said  Jarrolt  Case,  after  which  either  party 
might  proceed  in  said  matter  as  might  be  deemed  best  by  said  party;  and  that 
the  same  stand  continued.  That  the  supreme  court  in  said  Jarrolt  Case,  in 
103  U.  S.  580,  decided  the  act  of  March  18,  1870,  unconstitutional,  to  which 
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case  reference  is  made  to  show  what  was  passed  upon,  and  that  thereafter, 
and,  to  wit,  on  the  2dtb  day  of  November,  1881,  said  cause  ot  Morton  v.  Toum 
qf  Nevada  was  taken  up,  and,  following  the  rulings, — smA  Jarrolt  Case, — 
the  demui'ier  to  the  answer  was  overruled,  and  judgment  given  for'defend- 
ant,  the  town  of  Nevada,  on  the  pleadings.  It  is  further  agreed  that  In  the 
year  1884  the  town  of  Nevada  was  reincorporated  under  the  general  laws  of 
Missouri  as  a  city  of  the  third  class,  under  the  name  pf  the  •  City  of  Nevada,' 
and  as  such  succeeds  to  all  rights  of  said  town,  and  assumed  all  of  its  liabili- 
ties. It  is  further  stipulated  that  the  interest  on  said  bonds  was  paid  by  the 
town  of  Nevada  for  the  year  1871  and  1872,  after  which  the  town  refused  to 
pay  plaintiff  any  further  interest,  for  the  reason  that  said  bonds  and  the 
coupons  thereon  were  unconstitutional,  and  issued  without  any  autliority. 

"J.  B.  Henderson, 
"Keynolds  &  Lewis,  and 
"J.  B.  Johnson, 

"Attorneys  for  Plaintiff. 
"Burton  &  Wight, 

"Attorneys  for  Defendant." 

The  lower  court  held  the  defendant  was  not  liable  for  the  money  had 
and  received,  except  possibly  as  to  the  sum  of  Sl,385..50,  and  that  the 
whole  cause  of  action  was  barred  by  the  staltite  of  limitations.  There 
was  judgment  for  the  defendant,  and  the  plaintiff  thereupon  sued  out 
this  writ  of  error. 

Matt.  O.  Reynolds  and  Janus  M.  Leivis,  for  plaintiff  in  error. 

C.  G.  Burton  and  S.  A .  Wight,  for  defendant  in  error. 

Before  Caldwell  .-.nd  Sanborn,  Circuit  Judges,  and  Suiuas,  District 
Judge. 

Caldwell,  Circuit  Judge,  (afier  stating  the  fads.')  It  is  needless  to 
discuss  the  question  of  the  liability  of  the  defendant  to  the  plaintiff  for 
the  money  received  for  the  void  bonds.  Under  some  circumstances 
money  thus  paid  may  be  recovered  back;  under  other  circumstances  it 
cannot.  To  which  class  this  case  belongs  we  need  not  inquire,  because, 
if  any  such  liability  ever  existed,  it  was  clearly  barred  before  this  ac- 
tion was  brought.  By  section  3230  of  the  Revised  Statutes  of  Missouri 
the  limitation  of  actions  on  implied  contracts  is  five  years.  The  plain- 
tiff's action  is  bottomed  on  the  alleged  implied  obligation  of  the  defend- 
ant to  repay  the  money  it  received  for  the  bonds.  The  action  is  barred, 
whether  it  accrued  when  the  money  was  paid  for  the  void  bonds,  or  when 
the  town  refused  to  pay  interest,  and  denied  its  obligation  to  pay  the 
bonds,  upon  the  ground  that  they  were  void  for  want  of  authority  in  the 
town  to  issue  them,  or  when  that  defense  was  formally  interposed  to  the 
suit  on  the  bonds.  All  of  these  events  happened  from  8  to  15  years  be- 
fore the  suit  was  brought.  No  fact  is  shown  which,  in  law,  would  in- 
terrupt or  suspend  the  running  of  the  statute  after  the  town  refused  to 
pay  interest  and  repudiated  the  bonds,  which  it  did  in  1873. 

The  bonds  were  void,  and  not  merely  voidable.     They  were  infected 

with  a  fatal  and  incurable  vice.     It  was  beyond  the  power  of  the  town 

to  impart  legal  validity  to  them.     There  could  be  no  ratification,  and 

no  estoppel,  which  'would  render  them  valid  or  binding  obligations  on 

v.52F.no.4— 23 
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the  town.  Upon  the  admitted  facts  of  the  case,  therefore,  the  plaintiff 
could  have  sued  for  the  recovery  of  his  money  the  very  day  he  received 
the  bonds,  and  the  general  rule  is  that  the  statute  begins  to  run  from 
the  time  the  party  might  have  brought  his  suit.  But  it  is  not  necessary 
to  apply  this  rule  in  this  case.  The  town  paid  the  interest  on  the  bonds 
for  two  years.  Giving^  to  tliese  payments  the  utmost  effect  that  can  be 
claimed  for  them,  and  conceding  that  the  statute  did  not  run  as  long  as 
the  town  treated  the  bonds  as  valid  and  paid  the  annual  interest,  it 
ceased  to  do  this  after  1872,  and  from  and  after  that  date  denied  the 
validity  of  the  bonds,  and  paid  no  interest;  and,  undoubtedly,  the  »;tat- 
ute  of  limitations  would  ru'n  against  an  action  for  the  money  paid  for 
the  bonds  from  that  date.  f\irlong  v.  SIom,  12  R.  I.  437;  Bwhop  v. 
IMe,  3  Greenl.  405;  Bank  v.  Daniel,  12  Pet.  32,  57;  Bree  v.  Holbech,  2 
Doug.  654;  Omcper  v.  Godmond,  9  Bing.  748,  23  E.  C.  L.  788;  Lunt  v. 
Wrmn,  113  111.  168;  Jones  v.  Schod  DiM.,  26  Kan.  490;  Weaver  v. 
Leimann,  52  Md.709;  Miller  v.  AdaiM,  16  Mass.  456;  Palmer  v.  Palmer, 
36  Mich.  488,  494;  TapUy  v.  McPike-,  50  Mo.  591. 
The  judgment  of  the  circuit  court  is  affirmed. 


ScANLAM  el  al.  V.  HoDOES  el  at. 

(CCrcuti  Cvurt  oi  AppeaU,  Eighth  Circuit.    October  8, 1893.) 

NaaO. 

1.  Contract— EviDEjJCB—CoNSTRrcTiON—PROTiscE  or  CorRT  and  Jtmr. 

The  questions  whether  certain  commercial  correspondence  constitutes  a  oontraot, 
and,  if  so,  what  its  proper  construction  is,  are  ordinarily  for  the  court,  though  in 
ez(;eptIonal  cases,  wlien  the  alleged  contract  rests  partly  in  correspondence  and 
partly  in  oral  communications,  the  question  whether  there  is  a  contract  is  for  the 
]ury. 

L  Same — Breacd. 

The  consignees  of  shipments  of  wheat  were  under  contract  to  collect  the  bill 
from  the  purchaser,  a  milling  company,  and  then  to  give  an  order  on  the  railroad 
company  to  deliver  the  wheat  to  the  milling  company,  and  thereupon  to  remit  the 
amount  to  the  shippers.  Held  that,  if  the  consignees  expressly  or  impliedly  con- 
sented to  its  delivery  by  the  railroad  company  to  the  milling  company  before  pay- 
ment of  the  bill,  they  were  liable  for  its  price. 

B.  Same— Pleading — Redixdaxcy. 

In  an  action  by  the  consignors  against  the  consignees  to  recover  the  value  of  the 
wheat,  an  allegation  that  the  wheat  was  delivered  to  them  by  the  railroad  company 
was  redundabt,  and  need  not  be  proved,  it  appearing  that  the  wheat  was  in  cars  on 
a  spur  track,  and  confessedly  subject  to  their  order  as  consignees. 

4.  Skcondary  Evidence— Admissibii.itt. 

Parol  evidence  by  the  station  master  of  the  contents  of  a  writing  given  him  by 
tbe  consignees,  stating  that  the  railroad  was  not  liable  for  wheat  consigned  to 
tbem  and  delivered  to  the  milling  company  without  written  orders,  was  adnussible, 
it  having  been  shown  that  the  paper  was  lost,  and  could  not  be  found  by  diligent 
search. 

;     ■-     I.   >!'•  ,' 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Diatrict  of 
Minnesota. 
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Action  by  Lyman  F.  Hodges  and  Samuel  Y.  Hyde  against  Michael 
Scanlan  and  O.  G.  Wall  to  recover  the  value  of  24  car  loads  of  wheat. 
Verdict  and  judgment  for  plaintiffs.   Defendants  bring  error.   Affirmed. 

Statement  by  Cai,d\vell,  Circuit  Judge: 

This  suit  was  brought  in  the  circuit  court  of  the  United  States  for  the 
district  of  Minnesota  by  Ljrman  F.  Hodges  and  Samuel  Y.  Hyde,  the 
defendants  in  error,  against  Michael  Scanlan  and  0.  G.  Wall,  the  plain- 
tiflFs  in  error,  to  recover  the  value  of  24  car  loads  of  wheat,  alleged  to  be 
of  the  value  of  $8,601.90.  The  defendants  in  error  were  dealers  in 
wheat  on  tho  Southern  Minnesota  Railroad,  with  headquarters  at  La 
Crosse,  Wis.  The  plaintiffs  in  error  were  bankers,  doing  business  un- 
der the  name  of  Bank  of  I^uesboro,  at  Lanesboro,  a  station  on  the  rail- 
road, in  Minnesota,  about  50  miles  west  of  Jm  Crosse.  At  Lanesboro 
there  was  a  firm  engaged  in  operating  flour  mills  under  the  name  of 
Lanesboro  Milling  Company.  * 

The  complaint  alleges  "that  in  the  year  1884  the  plaintiffs  and  thede- 
fendants  entered  into  an  agreement  and  arrangement  whereby  the  Lanes- 
boro Milling  Compimy,  a  company  doing  business  as  millers  in  said 
I^anesboro,  were  to  order  from  the  plaintiffs  such  wheat  as  they  desired 
to  use  in  their  milling  business,  and  that  the  plaintiffs  would  deliver  said 
wheat  free  on  board  of  cars  to  said  defendants,  and  the  same  should  be 
consigned  by  rail  to  said  defendants  under  their  style  of  Bank  of  Lanes- 
boro. That  the  said  bills  for  said  wheat  should  be  mailed  by  plaintiff 
to  said  bank,  and  the  said  wheat  should  be  shipped  by  plaintiffs  exclu- 
sively to  the  said  Bankv  of  Ijanesboro.  That  said  bank  would  receive 
said  wheat  and  hold  possession  thereof  until  the  said  Lanesboro  Milling 
Company  paid  for  the  ^me,  when  the  bank  was  to  remit  therefor  to  the 
plaintiffs;  or,  in  default  of  so  holding  possession,  defendants  agreed  to 
pay  for  said  wheat  themselves.  That  under  said  agreement  and  arrange- 
ment wheat  was  shipped  by  plaintiffs  to  the  Bank  of  Lanesboro,  as  or- 
.dered  by  the  Lanesboro  Milling  Company,  almost  daily  from  May,  1884, 
up  to  April  9,  1889.  The  wheat  was  consigned  in  the  same  way,  and 
the  said  defendants  have  during  all  of  said  time,  up  to  March,  1889, 
paid  on  presentation  the  bills  for  the  price  of  said  wheat."  That  between 
March  8  and  April  9, 1889,  plaintiffs,  at  the  request  of  the  milling  com- 
pany, shipped  to  defendants  24  cars  of  wheat,  which  "was  all  received 
by  the  defendants  under  the  agreement  above  stated.  *  *  *  That 
the  said  defendants,  in  violation  of  their  contract  with  plaintiffs,  allowed 
said  Lanesboro  Milling  Company  to  take  possession  of  and  use  said 
wheat  without  collecting  or  receiving  the  price  therefor;"  and  that  the 
mill  company  has  not  paid  for  the  same,  and  is  insolvent;  and  they  de- 
mand judgment  for  the  value  of  the  wheat. 

In  their  answer  the  defendants  admit  that  the  plaintiffs  sold  wheat  to 
the  milling  company,  and  shipped  it  by  rail  consigned  to  the  defend- 
ants; "but  the  defendants  never  had,  nor  was  it  agreed  or  understood 
that  they  should  have,  possession  of  or  dominion  over  or  any  responsi- 
bility for  the  said  wheat,  except  to  give  an  order  for  its  delivery  on  pay- 
ment therefor,  and  to  transmit  to  the  plaintifl's,  less  exchange,  on  pay- 
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"meht  therefor  to  them  by  the  said  milling  company."  Tliey  deny  that 
they  ever  authorized  delivery  to  the  milling  company  of  any  of  the  wheat 
shipped  under  that  arrangement  until  it  was  demanded  and  paid  for  by 
that  company,  or  that  any  wheat  was  delivered  to  them  by  the  plain- 
tiffs. 

Prior  to  June,  1884,  one  Easton  owned  and  managed  the  Bank  of 
I^nesboro,  and  there  existed  between  him  and  the  defendants  in  error 
and  the  milling  company  an  arrangement  by  which  the  wheat  sold  by 
the  defendants  in  error  to  the  milling  company  was  consigned  to  the 
bank  upon  the  understanding  expressed  in  the  following  letter: 

"La  gKossE.  Wis..  May  12th,  1884. 
"Sank  o/Lanesboro,  Laneshoro,  Minn. — Gents:  Hereafter  our  agent  ou 
the  railroad  will  send  bill  of  wheat  shipped  you  for  Lanesboro  Milling  Com- 
pany, and  we  shall  expect  you  to  collect  on  those  bills,  and  not  wait  for  a  bill 
fromouroffic^,  unless  you  stand  in  the  gap, — that  is,  become  responsible  for  the 
wheat.  If  there  are  any  errors,  the  mill  company  and  our  Arm  can  adjust 
afterwards.  We  inclose  a  list  of  freights  from  stations  that  are  liable  to  ship 
there.    We  will  advise  our  agents  to  put  rate  of  freight  on  bills. 

"  Yours,  truly,  Hodoes  &  Hyde. 

"We  ship  the  wheat  to  you  to  collect  before  the  wheat  is  delivered. 

"H.  &  H." 

About  the  1st  of  June,  1884,  the  plaintiffs  in  error  became  the  own- 
ers of  Bank  of  Lanesboro,  and  succeeded  to  its  business,  which  they 
continued  to  conduct  in  that  name.  At  their  respective  dates  the  de- 
fendants in  error  wrote  the  plaintiffs  in  error  tjje  following  letters: 

"Hodges  &  Hyde. 

"Dealers  in  Grain  and  Produce  o»»  the  Southern  Minnesota  Division  of  the 

C,  M.  a  St.  P.  Ry. 

"La  Crossb.  Wis.,  June  6th,  1884. 
"Bank  of  Laneshoro,  Laneshoro,  Minn. — Gents:  Your  favor  6th  inst., 
with  statement,  at  hand,  If  possible,  we  will  examine  account  before  this 
letter  is  mailed.  We  are  surprised  at  your  inquiry,  how  about  wheat  shipped 
to  Lanesboro  Milling  Co.?  as  we  supposed  you  knew  all  about  it.  and  had 
been  following  method  as  follows:  We  ship  wheat  from  certain  stations  to 
Bank  of  Lanesboro.  At  time  of  shipment,  our  agent  at  station  shipped  from, 
mails  an  Invoice  to  Bank  of  Lanesboro.  On  arrival  of  car  of  wheat.  Bank 
of  Lanesboro  collects  the  bill  from  and  delivers  the  wheat  to  Lanesboro  Mill- 
ing Co.  Bk.  of  L.  then  credits  our  account  with  the  amount  collected.  Why 
the  inquiry?    Has  Bk.  of  L.  changed  proprietors? 

"Hodges  &  Hyde. 

"Clarke." 

"June  18th,  1884. 
"Messrs.  Scanlan  &  Wall,  Home  Exchange  Bank,  Laneshoro,  Minn. — 
Gentlemen:  We  have  sold  to  Lanesboro  Milling  Company  eleven  cars  of 
wheat,  which  will  be  shipped  to  you.  The  price  of  wheat  is  91  cents  per 
bushel,  less  freight  to  Chicago.  Invoice  will  be  mailed  to  you  from  station 
shipped  from.  On  arrival  of  each  car  please  collect  amount  from  Lanesboro 
Milling  Company,  tlien  deliver  wheat,  and  remit  proceeds  to  us.  •  ♦  • 
"Your  friends,  Hodges  &  Hyde. 

"Clarke." 
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llie  course  of  business  was  this:  When  a  oar  of  wheat  was  shipped 
to  the  bank  the  defendants  in  error  sent  to  the  bank  a  bill  therefor  in 
the  following  form: 

"WfXLs.  Minn.,  March  14th,  1889. 
"Bank  of  Lanesboro,  Lanenboro,  Minn.,  to  Hodges  ct  Hyde,  Dr.,  Dealers  in 

Coal,  Grain,  and  Produce  : 
"On  Southern  Minnesota  Division,  -C.,  M.  &  St.  P.  Bailroad. 
"1  car  wheat.  No.  5,594,  Am't. 

"467  bushels,  at  85c.  $396.95." 

At  the  same  time  the  milling  company  was  advised  of  the  shipment 
by  a  notice  in  the  following  form  - 

"La  Crosse,  Wis.,  March  8tb»  1889. 
"Wbeiit  shipped  to  Lanesboro,  Minn. 

"Bought  of  Hodges  &  Hyde, 
"Dealers  in 
"Grain  and  Produce. 
"On  the  Southern  Minnesota  Division,  C  M.  &  St.  P.  Railway. 
"Date.    Car.    Where  From.    Bushels.    Grade.    Prigs.         Am't. 
"One  (1)  car  wheat. 
"5304       Mapleton  462  76c. 

"Tare  15  4^ 

"447  80J  ^SSS.SO." 

The  defendants  in  error  continued  to  ship  wheat  to  the  bank  and  the 
bank  continued  to  collect  and  remit,  less  its  exchange,  for  the  wheat 
consigned  and  billed  to  it  from  .Fune,  1884,  until  May,  1889.  The  ship- 
ments amounted  on  an  average  to  6  car  loads  of  wheat  per  week,  aver- 
aging in  value  about  $350  per  car,  making  the  total  value  of  all  ship- 
ments for  the  whole  period  between  $500,000  and  $600,000.  During 
this  time  the  business  was  conducted  to  the  satisfaction  of  both  parties, 
and  without  complaint,  save  in  one  instance,  the  occasion  and  the  nature 
of  which  is  shown  by  the  following  correspondence:  On  the  6th  day  of 
January,  1889,  the  defendants  in  error  wrote  the  plaintifls  in  error  the 
following  letter: 

"(Confidential.)  Jan.  6th. 

"Bank  of  Lanesboro,  Lanesboro,  Minn. — Gents:  There  are  34  cars 
wheat  billed  to  your  bank  by  us  tliat  has  not  been  paid  for.  We  understand 
they  have  been,  or  most  of  them  have  been,  unloaded.  Now,  will  you  iilease 
tell  us  just  how  this  matter  stands?  We  are  holding  you,  and  we  suppose 
you  are  holding  the  11.  K.  Co.  We  presume  this  matter  is  all  right,  but  it 
implies  a  good  deal  of  money,  which  we  want  before  you  give  orders  to  have 
it  unloaded.  Have  tliey  the  wheat  on  hand  that  is  not  paid  for?  We  hope 
this  matter  will  come  out  0.  K.  without  trouble;  and  please  consider  this  let- 
ter confidential.  Yours,  truly,  IIuuuks&  Uydk." 

To  this  letter  the  plaintiffs  in  error  made  the  following  answer: 
"M.  ScANLAN,  President.  O.  G.  Wall,  Cashier. 

"Bank  of  Lanesboro.     Soonlan  <£•  Wall,  Successors  to  J.  C.  Easlon. 

"LANE.SBOKO,  Minn.,  1-7  1889. 
"Mesitrs.  Hodges  <&  Hyde,  La  Crosse — Dear  Sirs:     Yours  6th  at  hand. 
The  railroad  company,  through  its  agent  here,  hud  permitted  L.  M.  Co.  to 
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unload  cars  without  orders  from  us,  we  exacting  payment  for  all  cars  deliv- 
ered bj  order.  The  auditor  of  the  road  came  along  one  day  this  week,  and 
checked  up  agent,  and  got '  onto '  the  arrangement,  which  precipitated  a  crisis. 
I  delivered  the  company  (its  agent)  orders  for  the  cars,  taking  a  bill  of  sale 
of  all  wheat,  flour,  and  stock  in  the  mills,  and  an  assignment  of  all  insurance 
covering  the  same,  (S9,000.)  There  was,  approximately,  $9,000  to  $10,000 
worth  of  wheat  on  hand,  or  in  flour  ready  for  shipment,  at  this  time.  I  have 
since  then  remitted  you  nearly  $3,000,  and  would  have  been  able  to  have  re- 
mitted you  $2,000  more  to-day  had  it  been  possible  to  handle  the  cars,  but  the 
push  engine  is  off  bucking  snow,  and  will  not  be  back  until  to-night,  if  then. 
If  the  stock  can  be  gotten  out,  1  will  be  able  to  remit  you  $2,000  or  $8,000 
to-morrow.  It  will  be  ready  for  the  cars,  and  I  trust  we  will  be  able  to  gel 
them  set  in  where  they  can  be  loaded.  I  have  taken  every  precaution  to  be 
on  the  safe  side,  and  think  everything  safe,  and  assure  you  that  it  will  be 
looked  after  witli  more  anxiety  on  our  part  than  you  can  feel.  If  the  cars 
can  be  bandied,  the  whole  matter  can  be  cleaned  up  by  the  middle  of  next 
week.  Car  *  20  Tyler,'  600  bushels,  is  not  unloaded  yet,  and  will  not  be  until 
all  else  is  cleaned  up.  Please  send  me  a  statement  of  all  cars  charged  to  us. 
"Besp'y,  O.  G.  Wall." 

The  station  agent  of  the  railroad  company  at  Lanesboro  testified  that, 
at  the  request  of  the  auditor  of  the  railroad  company,  he  went  to  Mr. 
Wall,  to  get  a  writing  with  reference  to  the  cars  which  had  been  deliv- 
ered without  the  order  of  the  bank,  and  that  Mr.  Wall  gave  him  a  paper, 
the  original  of  which  has  been  lost,  and  cannot  be  found,  which  read  aa 
follows: 

"The  Chicago,  Milwaukee  &  St.  Paul  Railway  Company  is  not  held  respon- 
sible for  wheat,  or  are  not  liable  for  the  wheat  consigned  to  the  Bank  of  Lanes- 
boro and  delivered  to  the  Lanesboro  Milling  Company  without  written  or- 
ders." 

There  was  evidence  tending  to  show  that  wheat  consigned  to  the  bank 
was  sometimes  delivered  to  the  milling  company  without  an  order  from 
the  bank,  and  that  the  bank  had  knowledge  of  this  fact.  The  cars  loaded 
with  wheat  intended  for  the  milling  company  were  placed  on  a  spur 
track  running  up  to  the  mill,  from  which  the  wheat  could  be  unloaded 
directly  into  the  mill. 

The  court  below  ruled  that  the  letters  of  the  6th  and  18th  of  June 
constituted  the  contract  between  the  parties,  and  that  that  contract  im- 
posed on  the  defendants  the  obligation,  upon  the  arrival  of  the  wheat 
at  Lanesboro,  to  use  reamnable  diligence  and  ordinary  care  to  take  pos- 
session of  the  Siune,  and  not  deliver  to  the  millins;  company  until  it  was 
paid  for  according  to  the  bills  of  invoice  sent  the  defendants.  The  court, 
in  the  course  of  a  lengthy  charge  to  tlie  jury,  told  them  that — 

"These  two  questions  of  fact  are  submitted  to  you :  First.  Did  the  defend- 
ants receive  the  wheat  in  question?  Second.  Did  they  allow  the  mill  cum- 
p»ny  to  take  or  get  posse.ssion  therpof  or  of  any  portion  of  said  wheat,  with- 
out collecting  or  receiving  the  pay  for  the  same?  These  two  facts  must  be 
found  in  favor  of  the  phiintiti's,  or  they  cannot  recover.  *  *  *  The  bur- 
den of  proof  is  upon  the  plaintiifs  to  show  by  a  preponderance  of  evidence 
that  the  defendants  either  expressly  or  knowingly  or  tacitly  assented  to  or  ac- 
quiesced in  the  taking  of  that  wheat  by  the  mill  company  without  their  first 
paying  the  price  for  the  same.    *    *    *    This  is  an  action  against  the  do- 
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fendanta  for  allowing  the  mill  company  to  get  possession  of  this  wheat  after 
it'was  delivered  to  them.  If,  therefore,  the  wheat  was  never  delivered  to  de- 
fendants by  the  railroad  company,  they  cannot  be  legally  held  in  this  action." 

And  at  the  request  of  the  plainliSs  in  error  tl\e  court  gave  the  follow- 
ing, with  other,  instructions  to  the  jury: 

"The  burden  is  on  the  plaintiffs  to  show  by  a  preponderance  of  evidence 
that  this  wheat  in  question  was  delivered  to  the  defendants,  and,  if  the  plain- 
tiffs have  failed  to  show  this,  they  are  not  entitled  to  recover  in  this  ac- 
tion. 

"If  the  railroad  company  or  its  agents  or  servants  delivered  this  wheat  to 
the  mill  company  without  the  authority  or  consent  of  the  defendants,  the  de- 
fendants are  not  liable  therefor. 

"There  can  be  no  recovery  in  this  action  for  any  wrongful  or  illegal  act  of 
the  railroad  company  unless  the  defendants  authorized  such  act. 

"The  burden  is  on  the  plaintiffs  to  show  by  a  preponderance  of  evidence 
that  the  defendants  delivered  or  authorized  the  delivery  of  this  wheat  to  the 
mill  company,  and,  if  the  plaintiffs  have  failed  to  show  that  fact,  the  defend- 
ants cannot  legally  be  held  liable  in  this  action. 

"Delivery  of  cars  by  the  railroad  company  to  the  mill  company  without  or- 
ders from  the  defendants  cannot  make  defendants  responsible  to  plaintiffs, 
unless  defendants  knew  of  such  delivery,  and  consented  to  it. 

"These  defendants  were  not  tiound  to  guard  against  the  illegal  delivery  of 
this  wheat  to  the  mill  company  by  the  railroad  company  before  it  had  been 
delivered  to  the  defendants. 

"The  transportation  of  the  wheat  by  the  railroad  company  to  the  village  of 
Lanesboro,  and  the  notice  that  such  wheat  had  arrived  at  Lan^boro,  or 
even  the  setting  of  the  cars  on  the  side  track  of  Lanesboro,  did  not  con- 
stitute a  delivery  of  such  cars  to  these  defendants,  unless  the  defendants 
knowingly  consented  to  accept  such  acts  as  a  delivery." 

There  was  a  verdict  and  judgment  for  tlie  plaintiffs,  and  the  defend- 
ants sued  out  this  writ  of  error. 

Thomas  Wilami  and  lioyd  IF.  Bowers,  for  plaintiffs  in  error. 

J.  W,  Lusk  and  C.  W.  Bunn,  for  defendants  in  error. 

Before  Caldwell,  Circuit  Judge,  and  Thayer,  District  Judge. 

Caldwell,  Circuit  Judge,  {after  atnting  Uw  fncU.)  The  plaintiffs  in 
error  received  the  letters  of  the  defendants  iu  error  dated,  respectively, 
June  6  and  18,  1S84,  and  January  6,  1889,  and  it  is  not  controverte<i 
that  the  business  was  conducted  on  the  part  of  the  defendants  in  error 
in  the  mode  outlined  in  those  letters.  Exception  is  taken  to  the  rul- 
ing of  the  lower  court  that  the  letters  of  June  6th  and  18th  constituted 
the  contract  between  the  parties.  The  letters,  though  characterized  by 
that  brevity  of  statement  common  in  commercial  correspondence,  are 
not  of  doubtful  meaning.  They  state  succintly  and  clearly  the  proposed 
course  of  dealing,  and  make  no  reference  to  material  extrinsic  facts;  nor 
is  it  necessary  to  their  proper  construction  to  have  recourse  to  any  ex- 
trinsic facts.  Undoubtedly,  the  general  rule  is  that  the  question  whether 
given  written  instruments  constitute  a  contnict,  as  well  as  the  interpre- 
tation of  such  written  instruments  when  it  is  determined  that  they  do 
constitute  a  contract,  belongs  to  the  court,  and  not  to  the  jury;  and  this 
rule  is  as  applicable  to  commercial  correspondence  as  to  a  formal  written 
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contract.  Brown  v.  McGran,  14  Pet.  479,  494,  495;  Tamer  v.  Yata, 
16  How.  16,  23;  Drakeley  v.  Oregg,  8  Wall.  242;  Goddnrd  v.  fbder,  17 
Wall.  123,  142.  Exceptional  cases  arise  where  the  contract  rests  partly 
in  correspondence  and  partly  in  oral  communications,  in  which  it  is 
held  that  the  question  whether  or  not  there  is  a  contract  is  a  question 
for  the  jury;  but  this  is  not  one  of  those  cases. 

In  the  construction  of  a  written  contract  the  court  may  consider  the 
relation  of  the  parties  to  the  contract  and  its  subject-matter;  in  other 
words,  the  court  is  not  denied  the  s  ae  light  and  information  the  par- 
ties enjoyed  when  the  contract  was  entered  into.  Goddard  v.  FosUi\ 
mpra.  I^ooking  at  these  letters  in  this  light,  it  is  clear  they  expressed 
the  contract  of  the  parties.  But  the  bill  of  exceptions  puts  this  ques- 
tion at  rest.     The  bill  of  exceptions  states  in  terms: 

"The  evidence  also  establishes  the  fact  that  no  wheat  was  delivered  to  the 
L.  M.  Co.  after  its  failure,  April  9,  1889,  and  that  the  contract  and  arrange- 
ment between  the  plaintiffs  and  defendants  were  made  by  letter;  and  all  of 
the  letters  tending  to  show  what  that  contract  was  are  hereto  annexed  and 
made  a  part  of  this  bill  of  exceptions." 

Moreover,  the  course  of  business  for  fiye  years,  and  the  letter  of  the 
defendants  in  error  to  the  plaintiffs  in  error,  dated  January  6,  1889,  and 
the  reply  thereto,  show  conclusively  that  the  letters  of  the  6th  and  ISth 
of  June  expressed  the  arrangement  of  the  parties,  and  that  they  agreed 
perfectly  in  their  understanding  of  the  contract.  When  the  relation  of 
the  parties  to  this  arrangement  is  considered,  there  is  no  room  for  doubt 
as  to  the  object  of  the  contract,  or  its  proper  construction.  The  defend- 
ants in  error  wete  wheat  dealers,  and  wanted  to  sell  wheat  by  the  car  load 
to*the  Lanesboro  Milling  Company,  but  were  unwilling  to  ship  the  wheat 
in  a  mode  that  would  enable  that  company  to  get  possession  of  it  before 
it  had  been  paid  for.  Thereupon  the  plaintiffs  in  error  agreed  that  the 
wheat  might  be  consigned  and  billed  to  them,  and  that  they  would  col- 
lect the  price  from  the  milling  company,  and  then,  and  not  before,  give 
an  order  upon  the  railroad  company  for  the  delivery  of  the  wheat  to  the 
milling  company.  It  is  useless  and  irrelevant  to  the  case  to  speculate 
as  to  what  would  have  been  the  duty  of  the  plaintiffs  in  error  if  the  rail- 
road company  had  tendered  the  wheat  to  them,  and  made  a  peremptory 
demand  for  its  cars,  before  the  milling  company  had  paid  for  and  re- 
ceived the  wheat.  The  contract  having  been  proved,  the  principal  and 
the  vital  question  in  the  case,  after  that,  was  one  of  fact,  and  was 
whether  the'  plaintiffs  in  error  authorized  or  consented  to  or  knowingly 
allowed  or  permitted  the  delivery  of  the  wheat  by  tlie  railroad  cotnpany 
to  the  milling  company  before  it  was  paid  for.  This  issue  was  very 
clearly  put  to  the  jury  in  the  charge  in  chief,  and  in  several  instructions 
given  at  the  request  of  the  plaintiffs  in  error.  These  instructions  are 
set  out  in  the  statement  of  the  case,  and  need  not  be  here  repeated.  The 
jury  were  told  over  and  over  that  the  defendants  were  not  liable  unless 
they  authorized  and  consented  that  the  railroad  company  might  deliver 
the  wheat  to  the  milling  company  before  it  was  paid  for,  and  that,  if  the 
railroad  company  delivered  it  without  their  consent  or  authority,  they 


Digitized  by 


Google 


SCAXLAN    V.   HODGES.  361 

were  not  liable.  They  were  also  told  that  the  defendants  were  not  liable 
unless  they  had  received  the  wheat.  Under  the  instructions,  it  was  not 
possible  for  the  jury  to  find  a  verdict  for  the  plaintiffs  in  the  action 
without  finding  that  the  plaintiffs  in  error  received  the  wheat,  and  that 
the  wheat  was  delivered  by  the  railroad  company  to  the  milling  com- 
pany, with  the  knowledge  and  consent  of  the  plaintiffs  in  error,  before 
it  was  paid  for.  The  finding  of  the  jury  on  this  issue  renders  extended 
discussion  of  the  other  questions  raised  unnecessary. 

The  learned  counsel  for  the  plaintiffs  in  error  concedes  in  his  brief 
that  it  may  be  inferred  from  the  letters  that  the  plaintiffs  in  error  "were 
required,  (1)  on  arrival  of  the  wheat  at  Lanesboro,  to  collect  the  bill 
from  the  mill  company;  (2)  thereupon  deliver  the  wheat  (i.  e.,  give  an 
order  for  it)  to  the  mill  company;  and  (3)  thereupon  credit  the  plain- 
tiffs' account  with,  or  remit  to  them,  the  amount."  We  think  this  is  a 
fair  statement  of  the  obligations  of  the  plaintiffs  in  error  under  the  con- 
tract, and  it  is,  in  substance,  what  the  court  below  told  the  jury  it 
meant.  It  was  implied,  of  course,  that  in  the  discharge  of  these  obli- 
gations they  would  act  in  good  faith,  and  exercise  ordinary  care  and 
diligence.  The  contract,  as  construed  by  the  plaintiffs  in  error,  bound 
them  not  to  give  orders  for  the  delivery  of  the  wheat,  or  consent,  ex- 
pressly or  impliedly,  to  its  delivery  by  the  railroad  company  to  the  mill- 
ing company,  until  it  was  paid  for.  If  they  gave  such  orders,  or  were 
aware  of  and  assented  to  such  delivery  before  the  wheat  was  paid  for, 
their  liability  for  the  price  of  the  wheat  thus  delivered  to  the  milling 
company  cannot  be  disputed.  This  question  of  fact  was  fairly  submit- 
ted to  the  jury  under  instructions  certainly  as  favorable  to  plaintiffs  in 
error  as  they  had  any  right  to  ask.  There  was  evidence  from  which  the 
jury  could  rightfully  find  the  fact  that  they  did  authorize  or  consent  to 
the  delivery  of  the  wheat  to  the  milling  company,  and  their  verdict 
must  therefore  be  accepted  as  settling  that  question. 

The  complaint  allies  that  the  wheat  was  delivered  to  the  plaintiffs 
in  error,  and  because  of  this  allegation,  probably,  the  court  below 
instructed  the  jury  that  the  plaintiffs  could  not  recover  unless  the 
wheat  had  been  delivered  to  the  defendants  by  the  railroad  .company. 
We  do  not  think  the  plaintiffs  were  bound  to  prove  this  fact,  notwith-  • 
standing  it  was  alleged  in  the  complaint.  It  was  a  case  of  redundancy 
of  allegation.  The  material  question  was  not  whether  the  railroad  com- 
pany had  delivered  the  wheat  to  the  plaintiffs  in  error,  but  whether  the 
plaintiffs  in  error  had  such  dominion  over  the  wiieat  that  they  could  con- 
trol and  direct  its  possession.  Confessedly,  as  consignees,  they  had  that 
right.  While  the  wheat  was  in  the  cars  on  the  spur  track  at  Lanes- 
boro, if  it  was  not  technically  in  their  possession,  it  was  there  subject 
to  their  order;  as  much  sons  if  there  had  been  a  formal  surrender  of  the 
cars  to  them  by  the  railroad  company.  Having  the  undoubted  and  ex- 
clusive right  to  control  the  delivery  of  the  wheat,  tlie  jury,  by  their  ver- 
dict, have  found  that  they  exercised  that  right,  and  that  they  author- 
ized the  railroad  company  to  transfer  the  possession  of  the  wheat  to  tli« 
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milling  company  before  collecting  the  price.  These  findings  are  con- 
clusive against  the  plaintiffs  in  error  upon  their  own  version  of  the  con- 
tract. 

These  views  render  it  unnecessary  to  further  discuss  the  exceptions  to 
the  giving  and  refusing  of  instructions.  The  exceptions  relating  to  the 
admission  of  the  letter  dated  May  12,  1884,  written  by  the  defendants 
in  error  to  the  Bank  of  Lanesboro  before  the  defendants  purchased  the 
bank,  are  unavailing,  because  the  letter  was  withdrawn  from  the  consid- 
eration of  the  jury,  and  was  not  considered  by  the  court.  There  is  an 
exception  to  the  admission  of  parol  proof  of  the  contents  of  the  written 
paper  or  instrument  given  by  Mr.  Wall  to  the  railroad  company,  relat- 
ing to  wheat  delivered  by  the  railroad  company  to  the  milling  company 
without  the  written  order  of  the  plaintiffs  in  error;  but  the  proper  founda- 
tion for  the  admission  of  parol  proof  of  the  contents  of  the  paper  was 
laid,  by  showing  that  the  paper  was  lost,  and  could  not  be  found  after 
diligent  search  in  the  office  and  places  where  it  ought  to  be,  and  where 
there  was  any  reason  to  suppose  it  could  be  found. 

A  separate  examination  of  the  numerous  other  exceptions  to  the  rul- 
ing of  the  court  in  admitting  and  rejecting  evidence  ia  not  necessary,  as 
none  of  them  are  of  any  general  importance.  They  have  all  been  exam- 
ined very  carefully,  and  we  are  satisfied  that  none  of  them  have  any 
merit.     Finding  no  error  in  the  record,  the  judgment  below  is  affirmed. 


Newport  News  &  M.  V.  Co.  v.  Howe. 

(Circuit  Court  of  Appeuls,  Sixth  Circxtit.    October  4, 1892.) 

No.  30. 

I.  Mastbh  and  Sbrtant— FELLt>w  Skrvaktb— ExoirEKB  AKD  Brakeman. 

A  brakenian  who  is  sent  by  the  conductor  from  the  rear  portion  of  a  parted 
train  to  signal  the  forward  portion,  of  which  the  engineer  is,  by  the  rules  of  the 
company,  the  conductor,  is  a  fellow  servant  of  the  engineer,  and  cannot  recover 
from  the  company  for  an  iujurv  caused  by  the  engineer's  negligence.  Railrixid 
Co.  V.  Anilreivs,  50  Fed.  Rep.  738,  1  C.  C.  A.  6a6,  followed. 

9.  Same— Riri.B  of  Deciskin  is  Fkperai.  Court.s— State  Decisions. 

In  the  absence  of  statutes,  the  decision  of  the  courts  of  Kentucky  that  a  brake- 
man  and  an  engineer  are  not  fellow  sei-vants,  so  as  to  prevent  recovery  from  the 
company  by  the  brakeman  for  the  engineer's  negligence,  since  it  is  a  construction 
of  the  general  contract  of  service,  and  not  a  rule  of  property,  does  not  bind  federal 
courts  when  construing  the  common  law  of  Kentucky. 

6.  Same— NEOi.iOENr'K— Proximate  Cacse. 

An  engineer  running  back  at  night  in  search  of  cars  broken  from  bis  train  owes 
no  duty  to  keep  a  sharp  lookout  with  respect  to  a  brakeman  who,  being  sent  for- 
vrard  to  signal  him,  has  gone  to  sleep  upon  the  track;  and  the  company  is  only 
chargeable  with  negligence  constituting  proximate  cause  in  case  of  want  of  care  by 
the  engineer  after  discovering  the  brakeman. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Kentucky. 
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At  Law.  Action  by  David  C.  Howe  against  the  Newport  News  & 
Mississippi  Valley  Company  to  recover  damages  for  personal  injuries. 
Verdict  and  judgment  for  plaintiff.     Defendant  brings  error.    Reversed. 

Statement  by  Taft,  Circuit  Judge: 

This  was  a  writ  of  error  to  reverse  a  judgment  for  $5,825,  in  favor  of 
David  Howe  against  the  Newport  News  &  Mississippi  Valley  Company. 
The  defendant  below  was  a  corporation  of  the  state  of  Connecticut,  oper- 
ating a  railroad  in  Kentucky,  and  Howe  was  a  brakeman  in  its  employ. 
Howe  based  his  right  of  action  on  the  loss  of  his  arm,  caused,  as  he  al- 
leged, by  the  carelessness  of  an  engineer  of  the  company  in  operating  an 
engine.  The  facts  are  substantially  as  follows:  Howe  was  a  brakeman 
on  a  freight  train  running  east  from  Lexington  at  night.  A  drawbar  of 
one  of  the  gondola  coal  cars,  of  which  the  train  was  made  up,  pulled 
out,  and  the  train  parted.  The  engine  and  the  several  cars  in  front  of 
the  point  of  breaking  ran  on.  Hughes,  the  conductor,  and  Howe  were 
on  the  caboose  at  the  rear  end  of  the  train.  On  the  forward  part 
were  the  rest  of  the  train  crew,  consisting  of  the  engineer,  Kirsch, 
the  fireman,  McGuire,  and'  a  brakeman,  Mann.  By  the  rules  of  the 
company  applicable  to  such  an  emergency,  the  engineer  became  the  con- 
ductor of  the  forward  portion  of  the  train,  and  the  trainmen  thereon  were 
made  subject  to  his  orders.  As  soon  as  the  conductor,  Hughes,  dis- 
covered the  accident,  he  sent  forward  Howe  with  a  lantern  to  signal  the 
engine  when  it  should  return,  and  to  give  the  engineer  information  as  to 
the  whereabouts  of  the  rear  cars.  Howe  went  forward  several  hundred 
yards,  sat  down  on  the  end  of  a  tie,  put  his  light  down  near  him,  and 
went  to  sleep,  with  his  arm  thrown  over  the  rail.  The  engineer,  after 
running  about  five  miles,  discovered  the  parting,  side-tracked  the  cars 
still  attached,  and  then  started  his  engine  and  lender  back  to  take  up  the 
rest  of  the  train.  He  had  with  him  on  the  engine  the  fireman  McGuire 
and  the  brakeman  Mann.  The  three  were  the  only  witnesses  of  what 
occurred  at  the  time  of  the  accident.  Mann  testified  on  behalf  of  the 
plaintifi"  that,  when  within  a  distance  of  between  100  and  200  feet  from 
the  point  where  Howe  lay,  he  saw  the  reflection  of  the  light  from  Howe's 
lamp.  The  night  was  very  dark,  and  it  was  raining  slightly.  As  he 
saw  the  light,  he  called  to  the  engineer:  "Jjook  out  I  there  they  are;" 
meaning  the  rear  portion  of  the  train.  He  looked  again,  and  saw  on 
the  other  side  of  the  track  from  him  an  object  which  he  took  to  be  the 
signaling  brakeman,  waiting  to  step  on  the  engine.  He  crossed  to  the 
engineer's  side,  and  then  saw  a  prostrate  man  only  10  or  15  feet  from 
the  approaching  engine.  He  whistled  through  his  teeth,  giving  what  is 
known  as  the  "steady  signal"  for  stopping  at  once.  The  engineer  ap- 
plied the  air  brakes,  reversed  his  lever,  and  did  all  he  could  to  stop. 
Although  he  succeeded  in  bringing  the  engine  to  a  standstill  in  20  feet, 
the  back  wheel  of  tlie  tender  had  passed  over  Howe's  arm,  and  cut  it  off. 
McGuire  testified  that  the  engineer  did  not  look  out  of  the  cab  window, 
and  that  without  doing  so  he  could  not  get  a  clear  view  of  the  track; 
that  the  track  was  straight  for  150  yards  to  where  Howe  lay,  and  that 
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if  the  engineer  had  looked  out  of  the  cab  window  he  could  have  seen 
Howe,  and  could  then  have  stopped  the  engine  in  time  to  avoid  the  ac- 
cident. The  engineer's  evidence  contradicted  that  of  Mann  and  McGuire. 
A  motion  to  direct  a  verdict  for  the  defendant  on  this  state  of  the  facts 
and  the  evidence,  was  denied  by  the  court  below.  Error  is  assigned  for 
such  denial. 

W.  A.  Sudduth,  {Stone  &  Sudduth,  on  the  brief,)  for  plaintiff  in  error. 

Matt.  O^Dougherty,  {Thoa.  P.  Hargit,  on  the  brief,)  for  defendant  in 
error. 

Before  Brown,  Circuit  Justice,  and  Jackson  and  Taft,  Circuit  Judges. 

Tapt,  Circuit  Judge,  {after  slating  the  facts.)  We  think  the  motion  to 
direct  a  verdict  for  defendant  should  have  been  granted,  and  for  two  rea- 
sons: First,  because  the  engineer,  who,  it  is  claimed,  caused  the  acci- 
dent by  his  negligence,  was  a  fellow  servant  of  the  plaintiff  below;  and, 
second,  because  the  negligence  of  the  plaintiff  contributed  to  cause  the 
injury  of  which  he  complains. 

First.  The  principle  that  among  the  risks  incident  to  the  business  of 
the  master  which  the  servant,  by  his  implied  contract  of  service,  assumes, 
are  those  arising  from  the  negligence  of  his  fellow  servants,  provided 
they  have  been  selected  with  due  prudence  and  care,  was  first  satis- 
factorily expounded  in  the  leading  case  of  FarweU  v.  Railroad  Co.,  4 
Mete.  (Mass.")  49,  by  Chief  Justice  Shaw.  It  has  been  fully  recognized 
and  followed  by  the  supreme  court  of  the  United  States.  In  Randall  v. 
Railroad  Co.,  109  U.  S.  478,  3  Sup.  Ct.  Rep.  322,  it  was  held  that  the 
defendant  railroad  company  was  not  responsible  to  a  brakeman  in  its 
employ,  who,  while  switching  his  own  engine  and  train,  was  struck  by 
another  engine  of  the  defendant,  negligently  operated  by  its  engineer, 
because  the  brakeman  and  the  engineer  were  fellow  servants,  working 
together  at  the  same  time  and  place,  in  pursuance  of  a  common  object, 
to  wit,  the  moving  of  trains.  An  exception  to  the  general  rule  was  first 
suggested,  perhaps,  by  the  decision  of  the  case  of  Stevens  v.  Railroad  Co., 
20  Ohio,  415,  and  afterwards  fully  confirmed  in  the  case  of  Railroad  Co. 
V.  Keary,  3  Ohio  St.  201.  This  exception  has  been  recognized  by  the 
supreme  court  of  the  United  States  in  the  case  of  Railroad  Co.  v.  Rom, 
112  U.  S.  377,  6  Sup.  Ct.  Rep.  184,  where  it  was  held  that,  when  an 
engineer's  injury  resulted  from  the  negligence  of  the  conductor  of  his 
train,  the  negligent  conductor  was  the  representative  of  the  company, 
and  his  negligence  was  its  negligence.  The  counsel  for  the  defendant 
in  error  rely  on  the  exception  announced  in  the  Ross  Case  to  take  the 
case  at  bar  out  of  the  general  rule. 

'  It  was  decided  by  this  court  at  the  last  term,  in  the  case  of  Railroad 
Co.  V.  Andrews,  50  Fed.  Rep.  728,  1  C.  C.  A.  636,  that  the  mere 
fact  that  the  negligent  employe  was  of  a  higher  grade  than  the  in- 
jured servant  did  not  prevent  their  being  fellow  servants,  within  the  gen- 
eral rule,  unless  it  also  appeared  that  the  injured  servant  was  actually 
subject  to  the  orders  of  the  negligent  employe  when  the  accident  hap- 
pened.   It  was  accordingly  held  that  a  brakeman  on  one  train,  who  was 
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killed  by  the  negligence  of  a  conductor  of  a  Colliding  train,  waa  a  fellow 
servant  of  such  conductor,  and  that  the  brakemau's  representatives  had 
therefore  no  cause  of  action  against  the  railroad  company.  It  was  held 
that  the  &cts  brought  the  case  within  the  RandM  Ckue,  rather  than 
the  Ross  Case,  and  that  it  was  error  in  the  court  below  to  direct  a  ver- 
dict for  the  plaintiff.  We  see  no  reason  to  question  the  correctness  of 
the  conclusion  or  the  reasoning  of  the  court  in  the  Andreiot  Case,  and  it 
remains  only  to  apply  them  to  the  case  at  bar. 

The  breaking  of  the  train,  under  the  rules  of  the  company,  made  the 
engineer  the  pro  tempore  conductor  of  that  part  which  still  remained  at- 
tached to  the  «igine,  and  required  the  trainmen  to  act  accordingly. 
With  reference  to  the  fireman,  McGuire,  and  the  head  brakeman, 
Mann,  therefore,  the  engineer  was  a  superior  officer,  entitled  to  their  obe- 
dience; and  if,  while  the  train  was  in  two  parts,  the  engineer's  negli- 
gence had  caused  injury  to  either  of  them,  he  would  have  bad  his  action 
against  the  company  under  the  doctrine  of  the  Ross  Owe,  already  referred 
to.  But  the  plaintiff  here  was  in  the  rear  portion  of  the  train,  and 
subject  to  the  order  of  the  conductor,  Hughes.  In  obedience  to 
Hughes'  order,  he  went  forward  to  signal  the  returning  engine,  and  when 
the  accident  happened,  he  should  have  been  discharging  a  duty  assigned 
him  by  Hughes.  Howe  was  not  then  acting  under,  nor  was  he  subject 
to,  the  engineer's  orders.  The  case  is  exactly  like  the  Andrews  Case, 
where  the  brakeman  of  one  train  was  injured  by  the  n^Iigence  of  the 
conductor  of  another.  Howe  and  the  engineer  were  fellow  servants,  and 
the  company  is  not  liable  to  Howe,  -therefore,  for  the  engineer's  negli- 
gence. 

It  is  suggested  that,  as  the  accident  occurred  in  Kentucky,  the  deci- 
sions of  the  court  of  appeals  of  Kentucky  should  be  controlling.  It  is 
held  by  that  court  that  a  brakeman  and  an  engineer  are  not  fellow  serv- 
ants, so  as  to  prevent  liability  of  the  company  to  the  brakeman  for  the 
negligence  of  the  engineer.  Railroad  Co.  v.  Brook's  Adm'r,  83  Ky.  131; 
Railroad  Co.  v.  Moore,  Id.  677.  Were  the  question  one  of  local  law  or 
usage,  the  decision  of  which  had  become  a  rule  of  property  in  the 
state,  it  would  be  our  duty  to  regard  the  judgments  of  the  Kentucky 
■  court  of  appeals  as  authoritative  and  final.  But  the  question  who 
are  fellow  servants,  within  the  rule  under  consideration,  is  one  of 
the  interpretation  and  construction  of  a  general  contract  of  service 
according  to  the  common  law  of  Kentucky.  It  is  a  question  of  general 
jurisprudence,  and  is  not  local.  A  decision  upon  it  could  not,  in 
its  nature,  have  become  a  rule  of  property.  Upon  questions  of  the 
general  common  law  of  a  state,  the  courts  of  the  United  States,  ex- 
ercising a  jurisdiction  concurrent  with  that  of  the  state  courts,  are 
vested  with  the  constitutional  power  of  rendering  and  enforcing  their 
independent  judgment  as  to  what  the  law  is,  even  if  this  judgment  is  not 
in  accord  with  the  conclusions  of  the  ultimate  tribunal  of  the  state  whose 
law  they  are  administering.  The  supreme  court  of  the  United  States, 
speaking  by  Mr.  Justice  Stoby,  laid  down  the  principle  in  the  case  of 
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Swift  V.  Ty»mi,  16  Pet.  1,  18,  19,  and  at  nearly  every  term  since,  that 
court  has  had  occasion  to  reassert  it.  Many  oi  the  authorities  are  col- 
lated in  the  opinion  of  Mr.  Justice  Bradley  in  the  case  of  Burgess  v. 
Sdigman,  107  U.  S.  20,  34,  2  Sup.  Ct.  Rep.  10.  Mr.  Justice  Mat- 
thews, in  discussing  the  subject  in  Smith  v.  Alabania,  124  U.  S.  465,  8 
Sup.  Ct.  Rep.  564,  said  at  page  478,  124  U.  S.,  and  page  569,  8  Sup. 
Ct.  Rep.: 

"There  is  no  common  law  of  the  United  States  in  the  sense  of  a  national 
customary  law,  distinct  from  the  common  law  of  England  as  adopted  by  the 
sevf-ral  states,  each  for  itself,  applied  as  its  local  law,  and  subject  to  such  al- 
teration as  may  be  provided  by  its  own  statutes.  Wheaton  v.  Peters,  8  Pet. 
591.  A  determination  in  a  given  case  of  what  that  law  is  may  be  different 
in  a  court  of  the  United  .States  from  that  wliicb  prevails  in  the  judicial  tribu- 
nals of  a  particular  state.  This  arises  from  the  circumstance  that  the  courts 
of  the  United  States,  in  cases  within  their  jurisdiction,  where  they  are  called 
upon  to  administer  the  law  of  the  state  in  which  they  sit,  or  by  which  the 
transaction  is  governed,  exercise  an  independent,  though  concurrent,  jurisdin- 
tion,  and  are  required  to  ascertain  and  declare  the  law  according  to  their  own 
judgment.  This  is  illustrated  by  the  case  of  Railroad  Co.  v.  Lockioood,  17 
Wall.  357,  where  the  common  law  prevailing  in  the  state  of  Xew  York  in  ref- 
erence to  tlie  liability  of  common  carriers  for  negligence  received  a  different 
interpretation  from  that  placed  upon  it  by  the  judicial  tribunals  of  the  state; 
but  the  law  as  applied  was  none  the  less  the  law  of  the  stiite. "  • 

The  question  who  are  fellow  servants  within  the  general  rule  would 
seem  to  be  not  less  a  question  of  general  common  law  than  the  question 
whether  public  policy  forbids  a  common  carrier  from  stipulating  against 
liability  for  his  own  negligence, — the  point  involved  in  Eailroad  Co.  v. 
Lockwood,  referred  to  by  Mr.  Justice  Matthews.  In  Bucher  v.  Ches/iire 
Eailroad  Co.,  125  U.  S.  555,  8  Sup.  Ct.  Rep.  974,  a  statute  punishing 
any  one  traveling  on  Sunday  by  a  fine  of  $10  was  held  to  afford 
a  good  defense  to  an  action  by  one  who,  while  traveling  in  violation 
of  the  statute,  was  injured  by  the  negligence  of  the  defendant  railroad 
company,  on  the  ground  that  a  long  line  of  decisions  by  the  supreme 
judicial  court  of  Massachusetts  sustaining  the  defense  made  this  the  local 
law,  binding  on  the  fetleral  courts.  But  there  the  state  statute  gave  the 
question  at  issue  a  local  color,  which  is  not  present  in  the  case  at  bar. 
In  RandnU  v.  Railroad  Co.,  109  U.  S.  478,  3  Sup.  Ct.  Rep.  322,  the 
court  declined  to  weigh  the  conflicting  views  of  the  various  state  courts 
upon  the  limitations  of  the  fellow-servant  rule,  but  decided  it  as  one  of 
general  jurisprudence.  The  same  is  true  of  the  decision  of  this  court  in 
the  case  of  Hailroad  Co.  v.  Andrews,  supra. 

In  Hough  v.  Railroad  Co.,  100  U.  S.  213,  the  question  was  whether  the 
defendant  company  could  escape  liability,  under  the  fellow-servant  rule, 
for  an  injury  received  in  Texas,  and  Mr.  Justice  Haklan  spoke  for  the 
supreme  court,  with  reference  to  the  effect  of  state  decisions  upon  the 
subject,  as  follows: 

"Our  attention  has  been  called  to  two  cases  determined  in  the  supreme  court 
of  Texas,  and  which,  it  is  urged,  sustain  the  principles  announced  in  the  court 
below.  After  a  careful  consideration  of  those  cases,  we  are  of  opinion  that 
they  do  not  necessarily  conflict  with  the  conclusions  we  have  reached.    Be 
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this  as  it  may,  the  questions  before  us,  in  the  ab.sence  o(  statutory  regulations 
by  the  state  in  which  the  cause  of  action  arose,  depend  upon  principles  of 
general  law,  and  in  their  determination  we  are  not  required  to  follow  the  de- 
cisions of  the  state  courts." 

The  decision  in  the  RandaU  Cage  and  the  subsequent  one  in  the  case  of 
Railway  Co.  v.  Ross,  112  U.  S.  377,  5  Sup.  Ct.  Rep.  184,  must,  then, 
control  United  States  courts  in  considering  similar  oases  in  states  where 
the  question  is  one  of  common  law,  and  is  not  controUed  by  statute. 
There  is  no  statute  in  Kentucky  which  affects  the  subject'.  We  are 
bound,  therefore,  to  hold  that  by  the  common  law  of  that  state,  under 
the  circumstances  as  admitted  by  the  plaintiff  below,  he  and  the  engineer, 
Kirsch,  were  fellow  servants,  and  that  the  company  was  not  liable  for  an 
injury  to  him  caused  by  Kirsch's  negligence. 

Second.  We  are  of  the  opinion  that,  on  the  evidence  adduced,  it  was 
the  duty  of  the  court  below  to  have  directed  a  verdict  for  the  defendant 
on  the  ground  of  the  plaintiff's  contributory  negligence.  In  order  that 
a  defendant  shall  be  exonerated  from  liability  by  the  plaintiff's  negli- 
gence, it  must  appear  that  it  was  the  proximate  cause  of  the  accident. 
It  need  not  be  the  sole  proximate  cause.  It  is  enough  if  it  concurs  with 
the  defendant's  negligence  to  produce  the  injury.  Plaintiff  admits  that, 
with  the  knowledge  that  an  engine  was  approaching,  on  a  very  dark 
night,  he  lay  down  with  his  arm  over  the  rail  and  went  to  sleep.  Grosser 
negligence,  more  certain  to  result  in  injury,  can  hardly  be  suggested. 
It  is  charged  that  the  engineer  was  negligent  in  not  sending  out  before 
him  his  brakeman,  in  not  signaling  his  return  by  whistling  as  often  as 
he  should,  and  in  running  at  a  higher  speed  than  four  miles  an  hour, — 
all,  contrary  to  the  rules  of  the  company.  There  was  evidence  tending 
to  show  such  negligence,  but  it  all  was  plainly  concurrent  with  that  of 
the  plaintiff,  and  therefore  constitutes  no  ground  for  recovery.  The 
counsel  for  the  plaintiff  below  rely,  however,  on  the  conduct  of  the  en- 
gineer at  the  time  of  the  accident  in  failiug  to  stop  the  engine  before 
Howe  was  run  over,  as  bringing  the  case  within  the  so-called  exception 
to  the  general  rule  of  contributory  negligence,  according  to  which  plain- 
tiff's negligence  is  no  defen.ee,  if  it  appears  that  by  the  exercise  of  due 
care  the  defendant  might  have  avoided  the  consequences  of  plaintiff's 
negligence.  The  exception  obviously  refers  only  to  those  cases  where 
the  negligence  of  the  plaintiff  is  not  a  proximate  cause  of  his  injury, 
because,  after  the  fact  of  plaintiflPs  negligence,  and  with  that  as  a  cir- 
cumstance or  condition  of  the  situation,  defendant  might  then  by  exer- 
ercise  of  due  care  avoid  the  injury.  In  such  cases,  defendant's  negli- 
gence in  the  chain  of  causes  leading  to  the  accident  intervenes  between 
plaintiff's  negligence  and  the  injury,  and  is,  in  law,  the  sole  proximate 
cause. 

Was  there  any  substantial  evidence  which  the  court  might  have  sub- 
mitted to  the  jury  for  the  application  of  this  principle?  It  does  not  ap- 
pear from  the  evidence  of  any  witness  that  the  engineer  saw  Howe  upon 
the  track  until  he  received  from  Mann  the  "steady"  signal  to  stop.  Mc- 
Guire,  the  fireman,  testified  that  on  account  of  the  tender's  obstructing 
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his  view,  the  engineer  could  not  have  seen  Howe  upon  the  trac^  unless 
he  had  looked  out  of  the  cab  window,  and  that  he  did  not  do  that. 
The  engineer  testified  that  he  did  not  see  Howe  until  he  was  signaled 
to  stop,  and  Mann  testified  to  nothing  from  which  the  contrary  can  be 
inferred.  Mann,  the  witness  upon  whose  evidence  the  plaintiff's  case 
chieflj'  rests,  admitted  on  the  stand  that,  after  he  gave  the  signal  to  stop, 
the  engineer  did  all  that  could  be  done  to  stop  the  engine.  It  follows 
that  there  was  no  evidence  to  show  any  want  of  care  on  the  engineer's 
j5art  after  he  became  aware  of  the  peril  to  which  Howe  had  exjxjsed  him- 
self. The  theory  of  counsel  for  the  plaintiff  below  is  that,  when  Mann 
saw  the  reflection  of  Howe's  light,  and  called  to  the  engineer,  "Jjook 
out !  there  they  are,"  this  was  notice  to  the  engineer  of  Howe's  perilous 
situation.  We  cannot  agree  with  this  view.  Mann  testified  that  he 
meant  by  this  remark  to  indicate  to  the  engineer  that  they  were  approach- 
ing the  rear  portion  of  the  train,  and  the  evidence  of  the  engineer  is  that 
he  so  understood  it.  Mann  stated  that  when  he  first  saw  the  light  the 
engine  was  between  100  and  200  feet  from  it;  that,  after  callitig  to  the 
engineer,  he  looked  again,  and  saw  in  the  darkness  an  object  wliich  he 
supposed  to  be  the  form  of  a  brakeman  waiting  to  get  on  the  engine. 
It  was  not  until  he  crossed  the  gangway  of  the  engine,  and  the  object 
was  not  more  than  15  feet  away,  that  he  saw  it  was  a  prostrate  man. 
Now  there  was  nothing  in  what  Mann  said  to  lead  the  engineer  to  think 
that  anybody  was  in  danger  of  being  run  over.  Mann  did  not  think 
so.  Why  should  the  engineer  have  thought  so?  The  peril  which  the 
engineer  failed  to  use  due  care  to  avoid,  as  charged  by  the  plaintiff,  was 
that  of  running  over  a  sleeping  man.  Neither  the  nearness  of  the  other 
part  of  the  train  nor  the  flash  of  a  light  would  or  could  suggest  the  pos- 
sibility of  such  a  peril  to  the  engineer,  and  he  had  no  other  facts  upon 
which  to  exercise  his  reasoning  faculties.  It  would  seem,  tlierefore, 
that  there  was  no  evidence  tending  to  show  a  want  of  due  care  on  the 
part  of  the  engineer  in  stopping  the  engine  after  he  became  aware  of  any 
fact  or  facts  from  which  lie  could  reasonably  infer  Howe's  peril. 

Upon  the  point,  however,  whether,  if  the  engineer  had  looked  out, 
he  could  have  seen  Howe's  perilous  position  in  lime  to  stop  the  engine 
before  striking  him,  the  evidence  is  conflicting,  and,  if  the  point  is  ma- 
terial to  the  case,  it  should  have  been  submitted  to  the  jury.  It  re- 
mains to  inquire,  therefore,  whether  a  failure  of  the  engineer  to  see 
Howe  on  the  track  in  time  to  avoid  the  accident,  when  by  looking  out 
he  might  have  seen  him,  can  be  said  to  be  a  legal  cause  of  the  accident. 
If  so,  it  is  the  sole  proximate  cause,  and  would  render  the  coinpan" 
liable.  When  a  man  lies  down  to  sleep  upon  a  railroad  track  at  ui^lit, 
with  full  knowledge  that  a  train  is  soon  to  pass  that  way,  does  he  there- 
by impose  upon  the  engineer  the  duty  with  respect  to  him  of  keeping  a 
lookout,  and  of  discovering  him  upon  the  track  ?  It  is  true  that  the 
engineer  owes  it  to  the  passengers  on  the  train,  and  to  persons  lawfully 
upon  the  track,  to  keep  a  lookout,  in  order  to  prevent  injury  to  them. 
But  that  is  because  danger  to  such  persons  is  probable,  and  should 
be  looked  for,  to  be  avoided.     One  is  bound  to  use  one's  own  so  as  not 
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to  injure  another.  This  dutj',  of  course,  is  conimer.surate  with  the 
reasonable  probability  that  any  particular  use  of  one's  own  will  injure 
another.  Now  there  is  no  probability  that  a  man  will  be  asleep  upon 
the  railroad  track.  While,  therefore,  an  engineer  who  fails  to  keep  a 
sharp  lookout  upon  the  track  is  wanting  in  due  care  to  passengers  and 
lawful  travelers,  because  of  the  probability  of  danger  to  each  from  such 
failure,  such  conduct  is  not  a  want  of  due  care  with  respect  to  a  man 
nsleep  upon  the  track,  because  of  the  presumption  upon  which  the  en- 
gineer has  a  right  to  rely,  that  no  one  would  be  so  grossly  negligent 
in  courting  death.  As  there  was  no  duty  imposed  upon  the  engi- 
neer to  look  out  for  the  sleeping  man,  there  was  no  negligence  in  his 
failing  to  see  Howe.  It  would  follow  that  the  engineer's  failing  to  learn 
the  peril  earlier  was  not  a  proximate  cause  of  Howe's  injury. 

As  applied  to  a  case  like  the  present,  therefore,  we  believe  the  rule 
relied  on  by  counsel  for  plaintiff  below  should  be  construed  to  mean 
that  the  negligence  of  the  plaintiff  will  be  no  defense  if  the  defendant, 
after  he  knew  the  peril  of  the  plaintiff,  did  not  use  due  care  to  avoid  it. 
This  view  seems  to  be  sustained  by  authority  and  by  several  eminent 
text  writers.  2  Thomp.  Neg.  p.  1157;  Cooley,  Torts,  §  674;  O'Keefe  v. 
Railroad  Co.,  32  Iowa,  467;  Yamall  v.  RaUrond  Co.,  75  Mo.  575;  'Den- 
man  V.  Railroad  Co.,  26  Minn.  357,  4  N.  W.  Rep.  605;  Button  v.  Rail- 
road Co.,  18  N.  Y.  248,  259. 

In  Coasting  Co.  v.  Tolsm,  139  U.  S.  551,  11  Sup.  Ct.  Rep.  653,  the 
plaintiff's  foot  was  crushed  between  the  timbers  of  a  wharf  by  the  de- 
fendant's steamer's  striking  the  wharf  with  undue  force.  The  defense 
was  plaintiff's  contributory  negligence.  The  court  told  the  jury  that,  if 
the  defendant's  agents  might  have  avoided  the  consequence  of  plaintiff's 
negligence  by  due  care,  it  was  no  defense.  To  the  objection  that  this 
rule  was  not  applicable  to  the  circumstances,  the  supreme  court  an- 
swered that  it  was,  because  there  was  evidence  to  show  that  th«  defend- 
ant's agents  knew  where  the  plaintiff  w.is  standing,  and  that  undue  force 
in  striking  the  wharf  would  result  in  his  injury.  This  would  seem  to 
show  that,  in  the  opinion  of  the  supreme  court,  knowledge  of  the  plain- 
tiff's peril  was  required  to  make  the  rule  applicable. 

In  O^Kesfe  v.  Railroad  Co.,  supra,  a  man  lay  down  at  night  on  the 
defendant's  track  in  a  state  of  intoxication.  He  was  there  run  over  by 
an  engine  which  had  no  headlight.  The  court  charged  the  jury  that  he 
could  not,  under  these  circumstances,  recover,  "  unless  they  found  that 
defendant  or  its  agents  had  knowidlge  that  he  was  thus  lying,  in  time  to 
prevent  the  accident,  or  could  have  known,  rcith  the  exercise  ofordinan/  cnu- 
tio)i."  The  judgment  of  plaintiff  was  reversed  on  the  ground  that  the 
italicized  clause  was  error. 

In  Yarrudl  v.  Railroad  Co.,  supra,  the  plaintiff's  intestate  lay  intoxi- 
cated upon  the  track,  and  it  was  held  that  the  railway  company  could 
only  be  held  for  such  negligence  causing  the  accident  as  occurred  after 
its  agents  became  aware  of  plaintiffs  exposed,  condition. 

In  Button  v.  Railroad  Co.,  supra,  plaintiff  lay  down  at  night  in  a  state 
of  intoxication  on  a  street  car  track,  and  was  run  over.  Tlie  court  be- 
v.62K.no.4— 24 
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low  said  to  the  jury  that  the  defendants  were  liable  unless  the  negligence 
of  the  deceased  directly  contributed  to  the  injury,  and  a  verdict  followed 
for  the  plaintiff.  The  case  was  reversed,  Harris,  J.,  saying  of  the  plain- 
tiff: 

"If  in  his  senses,  as  be  must  be  presumed  to  have  been,  he  courted  his  own 
destruction.  Under  these  circumstances,  he  must  be  regarded  as  having  co- 
operated with  the  defendants  to  produce  his  death.  Unless  the  jury  could  be 
made  to  believe  that,  after  the  deceased  was  discovered,  the  defendants  by 
reasonable  care  could  have  avoided  the  fatal  result,  they  were  not  liable." 

In  Denrnan  v.  Railroad  Co.,  supra,  the  plaintiff  went  to  sleep  on  the 
defendant's  track,  and  was  severely  injured  by  a  passing  train.  In  hold- 
ing that  the  plaintiff  could  not  recover,  the  supreme  court  of  Minnesota 
used  the  following  language: 

"The  only  negligence  upon  the  part  of  defendant's  employes  upon  the  train, 
which  the  plaintifC  argues  that  the  evidence  tends  to  establish,  is  evidence  go- 
ing to  show  that  the  track  at  the  place  of  tlie  accident,  and  for  »  long  distance 
on  either  side  of  such  place,  was  level  and  straight,  so  that  an  object  no  larger 
than  a  man's  hat  could  be  seen  for  fouror  Ave  hundred  yards,  and  that  there- 
fore the  employes  were  negligent  in  not  observing  the  defendant.  In  our 
opinion,  this  is  no  evidence  whatever  of  negligence  on  the  part  of  the  defend- 
ant in  a  case  of  this  kind.  The  plaintiff  bad  no  right  whatever  to  sit  or  lie 
down  upon  the  track,  or  near  enough  to  it  to  be  within  read)  of  a  passing 
train,  and  go  to  sleep.  If  he  saw  flt  to  do  so,  he  took  the  risk  upon  himself. 
The  defendant  owed  him  no  duty  except  that  of  exercising  due  diligence  to 
iivoid  injuring  him  after  discovering  that  he  was  there.  If  the  defendant's 
employes  in  charge  of  the  train  had  neglected  to  watch  the  track,  and  so  had 
failed  to  observe  some  obstruction  by  which  the  train  was  thrown  from  the 
track,  and.  as  a  consequence,  a  passenger  was  injured,  the  case,  unless  some 
excuse  appeared,  might  well  be  one  in  which  the  defendant  would  be  liable 
to  the  passenger  for  negligence.  The  reason  would  be  because  the  defendant 
owed  the  passenger  a  duty,  the  neglect  of  which  had  occasioned  the  injury. 
But,  for  the  reasons  before  given,  the  plaintiff  occupies  a  position  entirely 
different  from  that  of  a  passenger." 

The  foregoing  is,  in  our  opinion,  a  correct  statement  of  the  law  govern- 
ing the  present  case.  We  are  aware  that  there  are  many  cases,  which 
lire  collected  in  Shearman  &  Redfields  work  on  Negligence,  (4th  Ed.  § 
99,  note,)  in  which  the  rule  is  thus  expressed:  The  defendant  is  lia- 
ble, in  spite  of  plaintiff's  negligence,  if,  after  he  discovers,  or  ought  by 
due  care  to  discover,  plaintifl's  peril,  he  might  by  the  use  of  due  care 
avoid  the  consequences  of  plaintiffs  negligence,  and  does  not  do  so.  The 
due  care  with  respect  to  discovering  plaintiff's  negligence  depends  upon 
the  relation  of  the  parties.  In  a  case  like  the  present,  wliere,  in  our 
view,  there  is  no  duty  on  the  part  of  defendant  to  discover  plaintiffs 
peril,  the  additional  clause  adds  notliing  to  the  effect  Wf  the  rule,  but 
implies  a  duty  which,  as  we  have  found,  does  not  exist. 

The  result  is  that  on  two  grounds  the  court  below  should  have  di- 
rected a  verdict  for  the  defendant,  and  the  refusal  to  do  so  was  error 
which  requires  us  to  reverse  the  judgment  and  order  a  new  trial. 
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St.  Louis,  I.  M.  <fe  S.  Ry.  Co.  v.  Needham. 

(Circuit  Couit  of  Appeals,  Eighth  Circuit    October  3, 1893.) 

Vo.  106. 

1.  Dbatr  bt  'Wboitopci.  Act— Who  M/iT  Si'e — "Heirs  at  Law"  DerrsED. 

Tbe  widow  and  all  other  persons  entitled  under  the  Arkansas  statutes  to  share  In 
the  distribution  of  the  personal  estate  of  persons  dying  intestate  are  "heirs  at 
law,  "within  the  meaning  of  Mansf.  Dig.  Ark.  <|$  5225,  5'i2ti,  giving  u  right  of  action 
to  the  heirs  at  law  (if  there  be  no  personal  representatives)  of  any  person  whose 
death  is  caused  by  the  wrongful  act,  neglect,  or  default  of  another. 

8.  Uame— Necbssabt  Paiities. 

Mansf.  Dig.  Ark.  ii  522.5,  .5326.  give  only  one  right  of  action  against  the  person  or 
corporation  whose  wrongful  act,  neglect,  or  default  causes  the  death  of  another; 
and  when  the  widow  brings  such  action  she  must  join  all  persons  having  an  inter- 
est in  the  subject  thereof,  including  a  half-brother,  who  is  entitled  to  a  share  of 
the  damages  recovered,  though  be  suffered  no  direct  pecuniary  loss.  This  rule  is 
not  changed  by  section  493.S,  which  provides  that  every  action  must  be  brought  in 
the  name  of  the  real  party  in  interest. 

8.  Same— Hbabure  op  Uahaobs— iNBTRUCTioys. 

In  an  action  by  a  widow  for  wrongful  death  of  her  husband  under  Mansf.  Dig. 
Ark.  5S  522.5,  5226,  it  is  error  to  positively  instruct  the  jury  to  measure  the  plain- 
tiff's damans  by  a  mathematical  calculation  based  upon  the  yielding  power  of 
money  when  invested  in  an  annuity;  for,  while  it  is  proper  for  the  jury  to  consider 
this  metHbd  of  investment,  they  should  not  be  confined  thereto,  but  may  consider 
other  safe  investments,  such  as  government  bonds,  real-estate  mortgages,  etc,  and 
in  case  they  find  difficulty  in  reaching  a  conclusion  by  any  mathematical  calcula- 
tion they  are  authorized  to  estimate  the  damages  by  their  own  good  sense  and 
sound  judgment. 

4.  Samb. 

It  appearing  that  the  widow  was  20  years  old  and  her  husband  S3  at  the  time  of 
his  death,  and  that  his  wages  up  to  that  time  had  been  entirely  consumed  in  the 
expenses  of  bis  household,  it  was  error  to  charge  that,  in  case  the  jury  lieiieved  the 
widow's  expectancy  of  life  was  greater  than  her  husband's,  they  should  add  to  the 
amount  required  to  purchase  the  annuity  the  present  value  of  any  property  she 
would  probably  have  received  from  her  husband  as  dower  if  he  had  not  been 
killed,  for  the  realization  of  any  sum  as  dower  depended  on  too  many  contingen- 
cies, such  as  life  and  death,  health,  divorce,  birth  and  rearing  of  children. 

6.  Bame— EnRo:«p,ors  Isstructioss— Citiative  Cbaroe. 

Where,  in  an  action  for  wrongful  death,  the  court,  at  plaintiff's  request,  erro- 
neously gives  positive  directions  for  ascertaining  the  damages  by  certain  mathe- 
matical calculations,  the  error  is  not  cured  by  the  subsequent  statement  of  the 
court  on  its  own  motion  that  in  the  end  the  whole  matter  of  damages  is  left  en- 
tirely to  the  sound  judgment  of  the  jury  as  to  what  is  proper  under  all  the  circum- 
stances. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Arkansas. 

Action  by  Mrs.  D.  L.  Needham  against  the  St.  Ix)ui9,  Iron  Moun- 
tain <&  Southern  Railway  Company  to  recover  for  the  death  of  her  hus- 
band. Verdict  and  judgment  for  plaintiff.  Defendant  brings  error. 
Reversed. 

Statement  by  SANnoRN,  Circuit  .Judge: 

This  is  a  writ  of  error  to  reverse  a  judgment  against  the  plaintiiT  in 
error  for  its  negligence  in  causing  the  death  of  the  husband  of  the  de- 
fendant in  error,  wiio  was  the  plaintiff  below,  and  will  hereafter  be  so 
designated.  The  statute  of  Arkansas  under  which  this  action  was 
brought  reads  as  follows : 
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"Sec.  5225.  Whenever  the  death  of  a  person  shall  be  caused  by  wrongful 
act,  neglect,  or  default,  and  the  act,  neglect,  or  default  is  such  as  woald,  if 
death  had  not  ensued,  have  entitled  the  party  injured  to  maintain  an  action  and 
recover  damages  in  respect  thereof,  then,  and  in  every  such  case,  the  peraon 
wlio,  or  company  or  corporation  which,  would  have  been  liable  if  death  had  not 
ensued,  shall  be  liable  to  an  action  for  damages,  notwithstanding  the  death 
of  the  person  injured,  and  although  the  death  shall  have  been  caused  under 
such  circumstances  as  amount  in  law  to  a  felony.  Sec.  5226.  Every  such 
action  shall  be  brought  by  and  in  the  name  of  the  personal  representatives 
of  such  deceased  person,  and  if  there  be  no  personal  representatives,  then  the 
same  may  be  brought  by  the  heirs  at  law  of  such  deceased  person;  and  the 
amount  recovered  in  every  such  action  shall  be  for  the  exclusive  benefit  of 
the  widow  and  next  of  kin  of  such  deceased  person,  and  shall  be  distributed 
to  such  widow  and  next  of  kin  in  the  proportion  provided  by  law  in  relation 
to  the  distribution  of  personal  property  left  by  persons  dying  intestate;  and 
in  every  such  action  the  jury  may  g^ve  such  damages  as  they  shall  deem  a 
fair  and  just  compensation,  with  reference  to  the  pecuniary  injuries  resulting 
from  such  death  to  the  wife  and  next  of  kin  of  such  deceased  person:  pro- 
vided, that  every  such  action  shall  be  commenced  within  two  years  after  the 
death  of  such  person.  Act  March  6,  1883. "  Mansf .  Dig.  Ark.  §§  5225, 
5226. 

Plaintiff  in  her  amended  complaint  alleged  the  citizenship  of  the  par- 
ties to  the  suit;  her  marriage  with  D.  L.  Needham;  that  he^was  killed 
through  defendant's  negligence;  and  then  averred  that  there  had  never 
been  any  administration  of  his  estate;  that  he  left  no  issue  or  father  ur 
mother,  but  did  leave  a  brother  of  the  half  blood,  a  son  of  his  mother, 
who  was  a  minor,  and  his  next  of  kin.  The  Arkansas  statutes  pro- 
vided that  in  such  a  case  the  personal  property  should  be  distributed 
to  the  widow  and  next  of  kin  in  equal  shares.  Sections  2522,  2533, 
2592,  Alausf.  Dig.  To  this  complaint  a  demurrer  was  interposed  by  the 
railroad  company,  and  overruled  by  the  court.  The  company  then 
answered,  and  for  a  second  defense  pleaded  the  statute  set  forth 
above,  (section  5226,  Mansf.  Dig.,)  and  averred  that  the  plaintiff  could 
not  maintain  the  action  under  this  stiitute.  The  plaintiff  interposed  a 
demurrer  to  this  second  defense,  and  this  demurrer  was  sustained. 
The  rulings  of  the  court  upon  these  demurrers  and  various  rulings  dur- 
ing the  trial  which  followed  are  assigned  as  error. 

George  E.  Dodge  and  B.  S.  Johnson,  for  plaintiff  in  error, 

/.  C  MarnhaU,  C,  T.  Coffman,  and  Javiea  P.  Garke,  for  defendant  in 
error. 

Before  Caldwell  and  Sanborn,  Circuit  Judges,  and  Shikas,  District 
Judge. 

Sanborn,  Circuit  Judge,  (after  stating  tlie  facts.)  In  the  determination 
of  this  case  it  has  been  necessary  to  decide  but  a  single  question,  and 
that  is:  When  a  cause  of  action  for  the  negligent  killing  of  a  deceased 
person  is  given  by  statute  to  his  heirs  at  law  for  the  exclusive  benefit 
of  his  widow  and  next  of  kin,  can  the  widow  or  any  one  of  the  heirs 
at  law  maintain  the  action  without  joining  other  heirs  who  are  in  exist- 
ence, and  entitled  to  a  share  of  the  amount  recovered?  The  contention 
of  the  defendant  that  the  words  "heirs  at  law"  in  this  statute  do  not 
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include  the  widow,  and  hence  that  she  may  not  be  a  party  to  this  ac- 
tion, cannot  be  sustained.  It  is  true  that  at  common  law  the  technical 
meaning  of  the  term  "heir  at  law  "  is  one  upon  whom  the  law  casts  an 
estate  in  real  property  immediately  upon  the  death  of  the  ancestor  in- 
testate; but,  in  view  of  the  facts  that  under  the  statutes  of  Arkansas  the 
inheritors  of  the  real  estate  also  inherit  the  personal  estate  in  the  same 
proportions,  (section  2522,  Mansf.  Dig.;)  that  the  widow  receives  a 
larger  share  in  the  personal  than  in  the  real  property,  (sections  2571, 
2591,  2592,  Mansf.  Dig.;)  that,  if  there  are  no  children  or  their  descend- 
ants, father,  mother,  nor  their  descendants,  or  any  paternal  or  maternal 
kindred,  capable  of  inheriting,  the  whole  estate  of  the  deceased  husband 
descends  to  her  bj-  operation  of  law,  (section  2528,  Mansf.  Dig.,)  (and 
in  the  latter  case,  if  the  widow  could  not  maintain  the  suit,  there  would 
be  no  heir  at  law  to  bring  it,  although  the  widow  would  be  entitled  to 
the  entire  amount  to  be  recovered ;)  and  the  further  fact  that  the  evi- 
dent purpose  of  the  statute  in  question  in  permitting  the  action  to  be 
brought  by  the  heirs  at  law  when  there  were  no  personal  representa- 
tives of  the  deceased  was  to  give  the  action  in  that  event  to  those  bene- 
ficially interested, — we  are  constrained  to  hold  that  these  words  in  this 
statute  were  intended  to  have  a  broader  signification;  that  they  were 
used  in  contradistinction  to  devisees,  and  include  all  those  entitled  to  a 
share  in  the  distribution  of  the  personal  estate  of  persons  dying  intestate, 
under  the  Arkansas  statute. 

The  question  then  recurs,  can  one  of  these  heirs  at  law  maintain  this 
action  without  joining  others  in  being,  who  are  entitled  to  a  share  of 
the  amount  recovered  ?  The  statute  in  question  was  passed  March  6, 
1883.  At  common  law  no  one  could  maintain  an  action  for  the  neg- 
ligent killing  of  a  deceased  person,  and,  in  the  absence  of  this  or  some 
similar  statute,  this  action  could  not  be  maintained.  Railway  Co.  v. 
Barker.  33  Ark.  353;  Wood  v.  Blackwood,  41  Ark.  299;  Nasfi.v.'Tousley, 
28  Minn.  5,  8  N.  W.  Rep.  875;  Wilson  v,  Bumslmd,  12  Neb.  3,  10  N. 
W.  Rep.  411.  Since  the  right  of  action  and  the  remedy  for  the  wrong- 
ful killing  exist  only  by  virtue  of  the  statute,  they  exist  for  the  ben- 
efit of  the  persons  there  specified,  and  of  such  persons  only;  and  where, 
as  in  this  case,  such  a  statute  expressly  specifies  the  parties  who  may 
bring  the  action,  those  parties,  and  those  parties  only,  can  maintain  it. 
Thus  in  Na^  v.  Toiidey,  supra,  where  the  statutes  of  Minnesota  provided 
that  "where  death  is  caused  by  the  wrongful  act  or  omission  of  any 
party,  the  personal  representative  of  the  deceased  may  maintain  an  ac- 
tion, *  »  *  and  the  amount  recovered  is  to  be  for  the  exclusive 
benefit  of  the  widow  and  next  of  kin,  to  be  distributed  to  them  ill  the 
same  proportions  as  the  personal  property  of  the  deceased  person,"  an 
action  brought  by  a  father  for  the  negligent  killing  of  his  son  was  dis- 
missed, and  it  was  held  that  such  an  action  could  be  maintained  only 
by  the  executor  or  administrator  of  the  son's  estate.  To  the  same  ef- 
fect are  WUam  v.  Bvrmtend,  12  Neb.  1,  10  N.  W.  Rep.  411;  MUler  v. 
RaUvoay  Co.,  55  Ga.  144;  Bocks  v.  Dnnville,  95  Pa.  St.  159,  166;  Wood- 
ward V.  Railimy  Co.,  23  Wis.  404;  Kramer  v.  Railway  Co.,  25  Cal.  436; 
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Needham  v.  Railway  Co.,  38  Vt.  304;  Hulbai,  v.  City  of  Topeka,  34  Fed. 
R«p.  510.  The  first  section  of  this  statute  provides  that  the  person  or 
corporation  whose  wrongful  act,  neglect,  or  default  causes  the  death  of 
a  person  shall  be  liable  lo  an  action  in  all  cases  where  be  or  it  would 
have  been  liable  to  the  person  killed  if  the  injury  had  not  resulted  in 
death.  The  second  section  provides  that  every  such  action  shall  be 
brought  by  and  in  the  name  of  the  personal  representatives  of  such  de- 
ceased person,  and,  if  there  be  no  personal  representatives,  then  the 
same  may  be  brought  by  the  heirs  at  law  of  such  deceased  person;  that 
the  amount  recovered  shall  be  for  the  exclusive  benefit  of  the  widow 
and  next  of  kin,  shall  be  distributed  to  them  in  the  proportions  pro- 
vided by  law  for  the  distribution  of  the  personal  property  of  persons  dying 
intestate;  and  that  the  jury  may  give  such  damages  as  they  shall  deem 
a  fair  and  just  compensation  for  the  pecuniary  injuries  resulting  from 
such  death  to  the  widow  and  next  of  kin. 

Obviously  the  purpose  of  the  legislature  was  to  provide  for  the  recov- 
ery in  one  action  of  a  single  amount,  which  should,  as  nearly  as  possi- 
ble, equal  the  aggregate  amount  of  pecuniary  loss  the  widow  and  next 
of  kin  sustained.  The  statute  does  not  provide,  and  nothing  in  it  evinces 
any  intention  to  provide,  that  each  of  the  heirs  shall  receive  by  a  sepa- 
rate action, or  by  distribution  of  the  amount  recovered  in  a  single  action, , 
such  an  amount  as  will  reimburse  him  for  the  pecuniary  loss  which  he 
has  sustained  from  the  death.  On  the  other  hand,  it  does  provide  that ' 
the  amount  sliall  be  distributed  to  the  same  persons,  and  in  the  samej 
proportions,  as  the  personal  estates  of  intestates  are  distributed,  although  '• 
it  is  perfectly  obvious  that  under  this  provision  it  must  often  happen  I 
that  the  distribution  will  give  large  shares  to  those  who  suflTer  little  pe- 
cuniary loss,  and  inadequate  compensation  to  those  who  are  grievously 
injured.  Thus,  in  the  case  at  bar,  it  is  alleged  that  the  half-brother, 
who  is  the  next  of  kin  to  deceased,  suflered  no  pecuniary  loss  by  his 
death,  while  the  widow^,  who  brings  this  action,  was  dependent  upon 
him  for  support,  and  suffered  all  the  pecuniary  loss  sustained  by  any 
one;  nevertheless,  under  this  statute,  the  half-brother  is  entitled  to  one 
half  of  the  amount  recovered  in  the  action,  since  it  is  provided  by  the 
statutes  of  Arkansas  tliat  the  personal  property  of  the  intestate  shall,  in 
such  a  case,  be  distributed  in  this  proportion.  In  other  words,  no  one 
of  the  beneficiaries  named  in  the  statute  is  entitled  to  measure  his  re- 
covery by  tlie  pecuniary  loss  he  has  suffered,  but  he  must  take  that  share 
of  the  aggregate  amount  recovered  for  the  pecuniary  injury  to  the  widow 
and  next  of  kin  which  the  statute  would  give  him  in  the  personal  es- 
tate of  the  deceased  dying  intestate.  From  these  provisions  of  the  stat- 
ute, from  the  basis  of  distribution  there  fixed,  it  clearly  appears  that 
none  of  the  heirs  is  given  a  separate  action,  or  a  separable  interest  in 
the  action,  against  the  wrong-doer,  until  after  the  judgment  is  recov- 
ered, but  that  all  are  jointly  interested  in  the  cause  of  action  until  dis- 
tribution of  the  proceeds  is  adjudged.  In  this  case  the  half-brother 
had  a  joint  and  equal  interest  with  the  plaintifT  in  thp  action  and  the 
recovery,  and  it  is  well  settled  that  when  the  action  is  for  the  asser* 
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tion  of  a  joint,  and  not  a  several,  interest,  all  persons  having  an  inter- 
est in  the  subject  of  the  action  or  the  relief  demanded  must  be  joined. 

Any  othA-  rule  would  lead  to  endless  confusion,  and  great  injustice. 
Suppose,  in  a  ca.se  arising  under  this  statute,  there  are  20  heirs  entitled 
to  share  the  personal  estate  in  proportions  varying  from  one  twentieth 
to  one  third,  and  that  each  may  maintain  a  separate  action  for  tlie 
wrongful  killing  of  a  deceased  person.  The  aggregate  damages  to  the 
widow  and  next  of  kin  must,  in  reality,  be  the  same  in  each  case,  but 
how  the  estimates  of  20  juries  would  differ.  The  amount  recovered 
in  each  case  must  be  distributed  among  the  20  heirs  in  the  same  pro- 
portions, and  20  trials  must  be  endured  to  determine  the  rights  of  these 
litigants.  No  such  practice  or  result  was  intended  by  the  legislature  or 
provided  for  by  this  statute.  It  gives  "an  action" — a  single  action, 
not  several  actions — for  the  wrongful  killing,  It  provides  that  every 
such  action  must  be  brought  in  the  name  of  the  personal  representa- 
tives, if  there  are  such;  otherwise  by  the  heirs  at  law.  It  will  not  be 
gravely  insisted  that  the  pereonal  representatives  could  maintain  more 
than  a  single  action,  or  that,  where  there  were  several  administrators, 
one  of  them  could  maintain  the  action  without  joining  all;  and  it  is 
equally  clear  that  when  the  action  is  brought  by  the  heirs  there  must 
be  but  a  single  action,  and  all  the  heirs  must  be  made  parties  to  it,  so 
that  the  entire  controversy  may  be  determined  and  the  entire  amount 
recovered  and  distributed  in  the  single  action  given  by  the  statute.  The 
simplicity  and  effectiveness  of  such  an  action,  the,  inconvenience  and 
injustice  to  plaintiffs  and  defendants  alike  resulting  from  any  other  prac- 
tice, the  rule  of  distribution  of  the  amount  recovered,  based,  not  on 
the  injury  to  each  person  entitled  to  receive  a  share,  but  upon  the  stat- 
ute of  descent,  the  settled  rule  of  law  as  to  parties  jointly  interested  in 
a  cause  of  action,  and  the  plain  reading  of  the  statute,  compel  tlie  con- 
clusion that  such  was  the  intention  of  the  legislature,  and  that  the  court 
below  erred  in  proceeding  to  the  trial  of  thiS  action  in  the  absence  of 
the  half-brother  as  a  party  thereto. 

That  the  statutes  of  Arkansas  provide  that  "every  action  must  be 
brought  in  the  name  of  the  real  party  in  interest,  except  as  provided  in 
sections  4935,  4936,  and  4938,"  (Mansf.  Dig.  §  4933,)  in  no  way  mili- 
tates against  this  conclusion,  because,  as  we  have  shown,  the  half-brother, 
though  he  niay  have  suffered  no  pecuniary  loss,  was  entitled  to  one  half 
of  the  amount  recovered,  and  therefore  was  a  real  partj'  in  interest;  and 
because  section  4930  expressly  provides  that  a  trustee  of  an  express  trust, 
or  any  person  expressly  authorized  by  statute  so  to  <lo^  may  bring  an 
action  without  joining  the  real  parties  in  interest,  and  by  the  act  of 
1883  (section  522(j,  Mansf.  Dig.)  the  heirs  of  the  person  wrongfully 
killed  are  expressly  authorized  to  bring  this  action. 

The  contention  that  the  action  on  behalf  of  the  half-brother,  though 
he  was  a  minor,  was  barred  by  the  limitation  contained  in  the  act  of 
1883  before  the  answer  in  this  action  was  filed,  will  not  now  be  consid- 
ered, because  the  question  on  which  this  case  turns  was  fairly  presented 
by  the  demurrer  to  the  complaint  within  the  two-years  limitation  pre- 
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scribed  by  that  statute,  was  renewed  and  insisted  upon  by  the  second 
defense  set  forth  in  the  answer  and  throughout  the  trial,  and  ought  not 
to  be  disregarded  now;  and  for  the  further  reason  that  any  opinion  we 
might  now  express  as  to  the  effect  of  this  limitation  oii  tlie  rights  of  this 
half-brother  would  not  bind  liim,  (since  he  is  not  in  court,)  and  ouglit 
iiot  to  be  formed  or  expressed  until  he  is  heard.  The  result  is  that,' 
where  an  action  that  had  no  existence  at  common  law  is  given  by  stat- 
ute to  the  heirs  at  law  of  a  deceased  person  for  a  wrongful  act  for  the 
benefit  of  the  widow  and  next  of  kin,  ail. the  heirs  at  law  are  indispensa- 
ble parties  to  the  maintenance  of  the  action. 

In  view  of  the  fact  that  there  may  be  another  trial  of  this  case,  we 
notice  another  error  assigned.  It  is  that  the  court  below  gave  the  fol- 
lowing instruction  to  the  jury: 

"If  the  jury  tind  that  the.death  of  the  liusbaod  of  plaintiff  was  caused  by 
the  negligent  acts  of  tlie  defendant,  as  defined  in  these  instructions,  then  they 
will  return  a  verdict  for  plaintiff  for  such  sum  as  will  cunipensate  her  iis 
widow  of  said  deceased  for  the  pecuniary  injury  which  she  has  sustained  by 
the  death  of  her  said  husband.  To  ascertain  this,  the  jury  will  consider  the 
probable  duration  of  the  life  of  deceased  had  his  death  not  been  caused  at  the 
time  it  was,  as  well  as  the  probable  duration  of  the  life  of  plaintiff,  and  for 
this  purpose  reference  may  be  had  to  the  tables  introduced  in  evidence,  not 
as  absolute  guides  on  the  subject,  but  as  important  and  authentic  informa- 
tion on  this  point,  to  be  considered  with  the  other  evidence  in  the  case  in 
reaching  a  conclusion  on  this  point;  the  habits  of  the  deceased  with  reference 
to  his  attention  to  business,  and  his  sobriety,  and  in  other  respects  which 
would  affect  his  CHpi^sity  for  earning  money;  his  probable  earnings,  and  the 
amount  that  be  would  have  probably  devoted  to  the  support  and  maintenance 
of  plaintiff.  When  this  is  ascertained,  you  will  allow  plaintiff  such  sum,  not 
to  exceed  the  probable  earnings  of  deceased,  nor  the  amount  named  in  tiie 
complaint,  as  will  purchase  an  annuity  for  such  sum  as  will  yield  annually 
(lui'ing  the  term  of  the  expectancy  of  deceased  an  amount  equal  to  the  an- 
nual value  of  the  pecuniary  benellts  that  plaintiff  would  have  received  from 
her  said  husband  during  said  term.  But  if  the  jury  find  that  the  probable 
duration  of  plaintiff's  life  is  shorter  than  that  of  her  said  husband,  then  she 
should  only  be  allowed  such  sum  as  will  equal  the  value  of  the  benellts  she 
would  have  received  during  the  term  of  her  life.  And  if  the  jury  believe 
that  plaintiff's  expectancy  of  life  is  greater  than  that  of  her  said  husband, 
then  they  will  add  such  additional  sums  .is  will  equal  the  present  value  of  any 
property  that  she  would  probably  receive  from  her  said  husband  as  dower  in 
the  event  she  should  so  survive  him,  provided  the  jury  find  that  the  said  de- 
ceased wonid  have  accumulated  any  such  property  in  excess  of  what  was  re- 
quired for  the  support  and  maintenance  of  himself  and  family.  In  plaintiff's 
case  the  amount  of  such  dower  interest  would  be  one  half  of  any  per.>?onal 
property  and  a  life  estate  in  one  half  of  any  realty  which  her  husband  would 
own  at  his  death  If  no  children  survived  him  and,  if  he  left  children,  her  In- 
terest would  be  one  third  instead  of  one  half." 

Aside  from  the  palpable  errors  arising  from  the  unsuccessful  attempt 
to  divide  the  cause  of  action  given  by  the  statute,  one  vice  of  this  in- 
struction is  that  it  positively  directs  the  jury  to  measure  the  plaintiff's 
damages  by  a  mathematical  calculation,  based  upon  the  yielding  power 
of  money  when  invested  in  an  annuity.  It  was  undoubtedly  proper  for 
the  jury  to  consider  under  the  evidence  what  amount  of  money  so  in- 
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vested  would  yield  the  yearly  amount  the  widow  and  next  of  kin  would 
probably  have  received  from  the  deceased  if  he  had  lived,  but  they  were 
not  bound  to  allow  damages  based  upon  that  method,  nor  any  particu- 
lar method  of  investment  of  money.  It  would  be  proper  for  a  jury, 
upon  proper  evidence,  to  consider  what  amount  invested  in  government 
bonds,  well-secured  mortgages  on  real  estate,  or  any  other  safe  security, 
would  yield  the  annual  amount  the  injured  parties  would  probably  have 
received  from  the  deceased  had  he  lived ;  but  it  would  not  be  the  prov- 
ince of  the  court  to  direct  them  to  allow  an  amount  based  upon  any  one 
of  these  methods  of  investment.  Indeed,  if,  after  considering  all  of  the 
evidence,  tliey  found  difficulty  in  arriving  at  a  conclusion  by  mathemat- 
ical calculations  based  on  an}'  method  of  investment,  they  would  be  au- 
thorized to  estimate  the  loss  according  to  their  own  good  sense  and 
sound  judgment.  Phillips  v.  Railway  Co.,  49  Law  J.  Q.  B.  237,  238, 5 
C.  P.  Div.  291,  293;  Rowley  v.  Railicay  Go.,  42  I^w  J.  Exch.  153, 
L.  R.  8  Exch.  221;  Raihouy  Go.  v.  Putnam,  118  U.  S.  545, 556,  7  Sup. 
Ct.  Rep.  1;  Railroad  Go.  v.  Banon,  5  Wall.  90,  105. 

The  same  vice  runs  through  that  portion  of  this  instruction  where  the 
jury  was  directed,  in  case  they  believed  plaintiff's  expectancy  of  life 
was  greater  than  that  of  her  hu.«band,  to  add  to  the  amount  that  would 
purchase  the  annuity  referred  to  the  present  value  of  any  propert}'  that  she 
would  probably  have  received  from  her  said  husband  as  dower  if  he  had 
not  been  killed.  At  the  death  of  the  husband  the  plaintiff  was  20  years 
old,  and  her  expectancy  of  life,  according  to  the  tables,  was  41 .53  years, 
while  her  husband  was  22  years  old,  and  his  expectancy  of  life  was 
40.85  years.  He  was  a  fireman,  earning  $75  or  $80  a  month,  and  the 
expenses  of  his  household  during  his  lifetime  had  consumed  all  his 
wages.  Under  this  evidence,  so  many  chances  and  contingencies  of 
life  and  death,  of  sickness  and  health,  of  accident  and  injury,  of  mar- 
riage and  divorce,  of  the  birth  and  rearing  of  children,  conditioned  the 
lives  and  relations  of  this  husband  and  wife  that  no  court  was  author- 
ized to  instruct  the  jury  that  they  must  allow  the  widow  one  third  or  one 
lialf  of  the  present  value  of  the  husband's  probable  future  accumulations 
if  they  were  of  the  opinion  she  would  probably  have  outlived  him  if  he 
had  not  been  killed.  In  the  measure  of  damages  in  such  an  action  as 
this  the  constant  factor  is  the  practical  knowledge,  varied  experience, 
and  sound  judgment  of  12  men,  and  to  these  very  much  must  be  left. 
The  instruction  we  are  considering  was  given  at  the  request  of  plaintiff's 
counsel.  It  is  true  that,  after  giving  it,  the  court,  of  its  own  motion,, 
added  the  following: 

"However,  gentlemen  of  the  jury,  the  whole  matter  of  the  amount  which 
the  plaintiff  is  entitled  to  recover  as  damages  for  the  death  of  her  husband, 
if  you  Hnd  his  death  was  caused  by  the  negligence'  of  defendant,  as  stated  in 
these  instructions,  is,  in  the  end,  left  entirely  to  your  sound  judgment  as  to 
what  is  proper  to  be  allowed,  after  Uiking  into  consideration  all  of  the  facts 
and  circumstances  of  the  case  as  shown  in  the  testimony. " 

This  particular  portion  of  the  charge,  standing  alone,  is  not  objection- 
able; but  general  remarks  of  this  character  in  the  course  of  a  charge, 
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while  they  may  tend  to  show  that  the  court  really  entertains  sound  views 
of  the  law,  do  not  extract  the  vice  of  an  erroneous  instruction,  positive 
in  its  terms,  which  directs  the  jury  to  allow  damages  on  a  wrong  basis. 

The  error  into  which  the  zeal  and  ingenuity  of  counsel  led  the  court 
and  himself  resulted  from  a  futile  endeavor  to  make  fixed  and  certain 
that  which  is  in  its  nature  uncertain  and  indefinite.  The  evidence  in 
such  a  case  presents  so  many  facts  and  circumstances  to  be  considered, — 
the  chances  and  contingencies  of  temporary  and  permanent  illness,  of 
accident,  injury,  and  disability,  .familiar  to  the  experience  of  every 
juryman,  and  proper  to  be  considered  in  estimating  the  probable  future 
income  of  any  man,  but  sometimes  incapable  of  proof,  are  so  many  and 
so  varied, — that  human  ingenuity  seems  incapable  of  formulating  a  rule 
which  shall  specify  every  circumstance,  chance,  and  probability  that  a 
jury  may  consider,  and  none  that  it  may  not,  in  estimating  the  earnings 
his  death  has  deprived  his  family  of;  but  when  to  the  facts  and  circum- 
stances, to  the  chances  and  contingencies  that  condition  the  probable 
earnings  of  one  individual  for  a  series  of  years,  are  added  those  that 
measure  the  probability  of  the  continuance  of  the  domestic  relations, 
the  probability  of  the  duration  of  the  life  of  the  wife,  of  the  birth  and 
lives  of  children,  of  the  continued  affection  and  support  of  the  husband, 
of  the  contiuuance  of  the  lives  and  relations  of  the  next  of  kin,  the  es- 
tablishment of  any  rule  that  will  enable  a  jury  by  any  arithmetical 
computation  to  arrive  at  absolute  compensation  to  the  widow  and  next 
of  kin  for  their  pecuniary  loss  is  hopeless. 

When,  in  this  case,  the  court,  after  cautioning  the  jury  that  the  only 
damages  that  can  be  allowed  are  such  as  will  fairly  compensate  the  wid- 
ow and  next  of  kin  for  the  pecuniary  loss  they  have  sustained  by  the 
death ;  that  nothing  can  be  allowed  for  the  pain  or  sufl'ering  of  the  de- 
ceased, or  the  griet  or  distress  of  any  one;  and,  calling  their  attention 
to  the  salient  points  of  the  testimony,  and  some  of  the  chances  and  con- 
tingencies that  encompassed  the  lives,  relations,  and  probabilities  that 
must  be  considered  in  this  case  in  such  way  as,  in  its  opinion,  will  best 
elucidate  the  testimony,  and  tend  to  assist  the  jury  in  arriviug  at  a  jnsl 
result,  informs  them  that  they  may  consider  all  the  facts  and  circum- 
stances in  evidence,  and  the  proximate  chances  and  contingeixcies  that 
the  evidence  and  their  experience  of  the  lives  and  affairs  of  men 
show  would  intimately  affect  the  probable  amount  of  pecuniary  loss 
the  widow  and  next  of  kin  have  sustained;  and  then  instructs  them  that, 
after  careful  and  deliberate  consideration  of  all  these  matters,  it  is  their 
province  and  duty,  in  the  light  of  their  knowledge  and  experience,  to 
fix  the  amount  plaintiffs  are  entitled  to  recover  (if  they  find  they 
are  entitled  to  recover  at  all)  at  such  a  sum  as,  in  the  excreise  of  their 
good  sense  and  careful,  deliberate  judgment,  they  deem  a  lair  and  just 
compensation  for  the  pecuniary  injuries  resulting  to  the  wi<low  and  next 
of  kin  from  this  death, — it  is  probable  that  the  court  will  have  given 
the  jury  as  definite  a  rule  for  the  measure  of  these  damages  as  will  be 
of  service  to  them  or  to  the  due  administration  of  the  law.  This  is  the 
established  practice  in  England.     The  reasons  for  it  are  forcibly  pre- 
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■anted  by  Lord  Justice  Brett  in  Pk3lip$  v.  RaSway  Ch.,  at  pages  237, 
288,  49  Law  J.  Q.  B.,  and  at  pages  291,  293,  5  G.  P.  Div.,  and  this 
practice  and  the  reasoning  of  Lord  Justice  Brett  in  support  of  it  are  com- 
mended and  approved  by  the  supreme  court  in  Railvoay  Oo.  v.  Putnam, 
118  U.  8.,  at  pages  554,  555,  7  Sup.  Ct.  Rep.  1,  and  by  the  supreme 
ooQii  of  Arkansas  in  Fbrdyee  ▼.  ikCcmt$,  51  Ark.  514,  11  S.  W.  Rep. 
694. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause  remanded, 
with  instructions  to  dismiss  the  action  unless  within  a  reasonable  time, 
to  be  fixed  by  the  court  below,  the  half-brother  named  in  the  complaint 
be  made  a  party  to  the  action,  and  in  that  event  to  grant  a  new  trial. 


RicnMOHn  Railway  A  Electric  Go.  r.  Dick  «(  oL 

tOkrouU  Court  «tf  AppeaU,  Fourth  OtroMtt.   October  U,  UU. 

So.  17. 

L  iLPPBAI.ABI.B  ORDISa — CoKnilOAMOB. 

A  motion  for  *  oontinoaooe  U  addraued  to  the  dlaoratlen  of  the  eonrt,  aad  Ito  ■«■ 
tion  thoreon  is  not  reriewabla  by  the  (dreuit  oonrt  ol  appeals. 
&  Bau— Nbw  Tbiai.. 

The  action  of  a  federal  oonrt  In  disposing  of  a  motioo  for  a  new  trial  la  not  t*. 
viewable  In  the  circuit  court  of  appeals, 
t.  Nbootiabu  Instbuments — Bona  Fidb  Holdbbs — NoncB. 

A  manufacturing  corporation  received  negotiable  notes  for  property  sold.  The 
notes  were  discounted  by  a  banking  firm,  in  which  the  president  of  the  corporation 
was  a  partner,  but  he  had  no  actual  knowledge  as  to  the  consideration  for  the 
notes,  or  of  the  transaction  in  which  they  were  griven.  Hrld,  that  the  mere  fact 
of  his  connection  with  the  two  concerns  was  not  snlficient  to  ailect  the  bankinfc 
firm  with  constructive  notice  of  the  consideration  for  the  notes  and  of  an  alleged 
failure  thereof . 

In  Error  to  the  Gircnit  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Virginia. 

Action  by  J.  R.  Dick  &  Co.  against  the  Richmond  Railway  &  Elec- 
tric Company  on  certain  promissory  notes.  Verdict  and  judgment  for 
plaintifiTs.     New  trial  denied.     Defendant  brings  error.     AfSrmed. 

Statement  by  Sihomton,  District  Judge: 

The  record  discloses  these  facts:  The  defendant  contracted  to  pur- 
chase two  engines  from  the  Phoenix  Iron  Works  Company.  The  en- 
gines were  to  be  delivered  at  Richmond,  Va.,  to  be  paid  for  on  arrival, 
one  fourth  in  cash,  remainder  in  notes.  They  were  delivered  at  Rich- 
mond, the  cash  was  paid,  and  three  negotiable  promissory  notes  were 
executed,  payable  to  order  of  the  Phoenix  Company,  and  delivered  to 
them.  These  notes  bore  dates  and  were  in  the  amounts  following:  One 
for  $1,600,  dated  23d  June,  1891;  one  for  $1,687.60,  dated  1st  July, 
1891;  one  for  $1,500,  dated  16tb  July,  1891,— all  at  four  months. 
The  Phoenix  Iron  Company  indorsed  before  maturity  and  delivered  these 
notes  to  plaintiffs,  who  are  a  banking  firm  at  Meadville,  Pa.     One  of 
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them,  (S.  B.  Dick,)  at  the  date  of  the  contract  and  of  the  execution  and 
discount  of  the  notes,  was  president  of  the  Phcenix  Company.  The 
notes  were  not  paid.  J.  R.  Dick  &  Co.,  indorsees,  brought  this  action 
against  the  maker.  The  pleas  were  nU  debet  and  faihire  of  consideration. 
At  the  trial  the  defendant  produced  a  telegram  sent  two  days  before  to 
the  plaintiffs  at  Meadville,  directing  them  to  bring  to  the  trial  books 
showing  the  state  of  the  account  with  Phcenix  Iron  Works  at  and  before 
the  time  of  delivery  and  indorsement  of  the  note  of  the  Richmond  Com- 
pany and  to  commencement  of  suit.  "Do  this  to  avoid  delay."  The  tel- 
egram was  signed  by  attorneys  of  plaintiffs  and  defendant.  The  books 
were  not  produced.  Defendant  then  moVed  for  a  continuance  until  the 
evidence  from  the  books  could  be  produced.  The  motion  was  refused, 
and  defendant  excepted.  The  trial  proceeding,  defendant  called  S.  B. 
Dick,  who  admitted  that  he  was  president  of  the  Phoenix  Company  at 
the  date  of  the  contract,  and  at  the  time  the  notes  were  delivered  and 
discounted.  He  denied  any  knowledge  of  any  part  of  the  transaction 
until  this  suit  was  brought.  Defendant  then  offered  to  prove  the  con- 
tract made  between  it  and  one  Henry  Church,  manager  of  the  Plicenix 
Company,  and  in  its  behalf,  and  to  show  that  the  consideration  for  these 
notes  given  under  this  contract  had  failed.  The  court  below  withdrew 
all  evidence  from  the  jury  on  this  point.  It  also  refused  to  instruct  the 
jury,  as  requested,  "that,  from  his  position  as  president,  S.  B.  Dick  must 
be  presumed  to  have  such  notice  of  the  defect  in  the  notes  as  to  destroy 
their  negotiability  in  the  hands  of  his  firm;  that  actual  notice  was  not 
necessary ;  that  it  was  enough  to  show  that  plaintiffs  had  opportunities 
of  knowledge,  such  as  would  put  ia  prudent  man  on  his  guard."  The 
defendant  makes  this  refusal  of  the  court  the  ground  for  his  second  and 
third  exceptions.  The  jury  found  for  the  plaintiff's.  Defendant  move<l 
for  a  new  trial,  which  was  refused.  He  makes  this  the  ground  of  his 
fourth  and  last  exception. 

Wyndhcivi  R.  Mtreditti,  for  plaintiff  in  error. 

Legh  R.  Page,  for  defendants  in  error. 

Before  Bond,  Circuit  Judge,  and  Simo.nton,  District  Judge. 

SiMONTON,  District  Judge.  A  motion  for  continuance  is  addressed  to 
the  discretion  of  the  court  below.  Its  action  thereon  is  not  reversible 
here.  Woods  v.  Young,  4  Cranch,  237;  Sivts  v.  Hundley,  6  How.  1.  In 
Banks'  Edition  of  the  Supreme  Court  Reports  all  the  cases  are  quoted 
in  a  note  to  this  case.     The  first  exception  is  overruled. 

Nor  will  this  court  entertain  an  exception  because  of  the  refusal  of  the 
court  below  to  grant  a  new  trial.  This  is  wholly  within  its  discretion. 
Parsma  v.  Bedford,  3  Pet.  433;  Insurance  Co.  v.  Folsmn,  18  Wall.  237; 
Railroad  Co.  v.  Fraloff,  100  U.  S.  24;  CaUle  Co.  v.  Mann,  130  U.  S.  75, 
9  Sup.  Ct.  Rep.  458;  Railroad  Co.  v.  Winter,  143  U.  S.  75,  12  Sup.  Ct. 
Rep.  356.     The  fourth  exception  is  overruled. 

The  second  and  third  exceptions  have  been  earnestly  pressed.  They 
will  be  considered  together.  The  position  taken  is  this:  S.  B.  Dick, 
one  of  the  plaintiffs,  being  president  of  the  Phoenix  Company,  had  cou- 
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structive  notice  of  the  consideration  for  which  the  notes  were  given,  nnd 
of  its  failure.  Notwithstanding  that  in  fact  he  bad  no  knowledge  what- 
ever of  the  transaction,  still  his  position  afforded  him  the  means  of 
knowledge.  This  affected  him  and  his  firm  with  such  notice  as  to  take 
away  from  them  the  protection  afforded  to  bona  fide  holdera  of  negotia- 
ble paper,  and  to  subject  them  to  the  plea  of  failure  of  consideration. 
The  record  shows  that  the  plaintiffs  are  holders  of  commercial  paper. 
They  are  presumed,  as  such  holders,  to  have  taken  it  before  maturity 
for  value,  and  without  notice  of  any  objection  to  which  it  may  be  liable. 
This  presumption  stands  until  overcome  by  proof.  Svnft  v.  Tyson,  16 
Pet.  1;  Lexington  v.  BiUler,  14  Wall.  282;  Pana-  v.  B&tvler,  107  U.  S. 
541,  542,  2  Sup.  Ct.  Rep.  704.  There  is  no  evidence  whatever  tending 
to  show  that  the  notes  were  not  acquired  before  maturity,  and  for  value. 
The  sole  contention  is  that  defendant  had  notice  through  S.  B.  Dick. 
He  denies  all  actual  knowledge  of  the  transaction,  and  the  sole  inquiry 
is,  did  his  position  as  president  give  hini  such  notice,  and  put  such 
means  of  knowledge  in  his  power,  as  to  defeat  the  title  of  his  firm? 
The  title  of  a  holder  of  negotiable  paper  for  value  before  maturity  can 
only  be  defeated  by  showing  bad  faith  in  him  which  implies  guilty 
knowledge  or  willful  ignorance  of  the  facts  impairing  the  title.  Hotch- 
kiss  V.  Bank,  21  Wall.  354;  Murray  v.  Lardner,  2  Wall.  110.  In  this 
case  there  is  nothing  in  the  record  which  charges,  and  nothing  in  the 
evidence  which  proves  or  tends  to  prove,  fraud  or  bad  faith  on  the  part 
of  the  Phoenix  Comprny.  The  only  thing  charged  is  its  failure  to  per- 
form the  contract  to  the  satisfaction  of  defendant, — an  occurrence  of  any 
day,  an'  occurrence  of  every  day,  with  honest  contractors.  Were  we 
to  assume  that  S.  B.  Dick,  as  president,  was  affected  with  knowledge  of 
all  the  transactions  of  the  Phcenix  Company,  nothing  appears  showing 
bad  faith  or  guilty  knowledge.  The  most  that  can  be  said  is  that  he 
knew  that  the  notef-  were  given  for  two  engines.  The  last  note  was  dated 
ISthJuly.  The  tirst  complaint  was  made  3d  August.  There  is  no  tes- 
timony showing  that  any  of  the  notes  were  discounted  after  that  last 
date.  It  would  be  an  alarming  doctrine  were  it  to  be  established  that 
a  bank  discounting  the  business  paper  of  a  well-known  customer  took 
the  paper  subject  to  any  defense  which  the  maker  of  the  note  could  set 
up,  showing  that  the  goods  for  which  the  paper  was  given  were  deficient 
in  quantity  or  quality  or  both.  "When  a  person,"  says  the  supreme 
court  in  Wilson  v.  Wall,  6  Wall.  91,  "has  not  actual  notice,  he  ought 
not  to  be  treated  as  if  he  had  notice,  unless  the  circumstances  are  such 
as  to  enable  the  court  to  say,  not  only  that  he  might  have  acquired,  but 
also  that  he  ought  to  have  acquire»l,  it,  but  for  his  gross  negligence  in 
the  conduct  of  the  business  in  question.  The  question,  then,  when  it 
is  sought  to  affect  a  purchaser  with  constructive  notice,  is  not  whether 
he  had  the  means  of  obtaining,  and  might  by  prudent  caution  have  ob- 
tained, the  knowledge  in  question,  but  whether  not  obtaining  it  was  an 
act  of  gross  or  culjjable  negligence."  These  exceptions  are  overruled, 
and  the  judgment  of  the  circuit  court  in  every  respect  affirmed,  with  in- 
terest and  costs. 
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Spdrlock  et  al.  v.  State  of  West  Virginia,  to  Use  of  Society  fob 

Savings. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    October  11, 189S.) 

No. ». 

CODNTIBB— LlABlLITT  OF  SHSBirP— PaTMENT  OT  .WaRRAXTS. 

Dnder  Code  W.  Va.  c.  39,  $$  38, 89,  a  sheriff  who  refuses  eitberto  p»j  an  order  prop- 
erly issued  b;  the  county  court,  or,  in  the  absence  of  funds,  to  indorse  thereon, 
"Presented  for  payment, "  and  sign  the  same,  is  liable  on  his  otBoial  bond  for  the 
amount  of  tbe  order. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
West  Virginia. 

Action  by  the  state  of  West  Virginia,  to  the  use  of  the  Society  for 
Savings,  against  Sanders  Spurlock  and  his  sureties  upon  his  official  bond 
as  sherififof  Wayne  county.  Jury  waived,  and  cause  submitted  on  an 
agreed  statement  of  facts.  Judgment  for  plaintiff.  Defendants  bring 
error.     Affirmed. 

Mcdcolm  Jackson,  for  plaintiffs  in  error. 

F.  B.  Endow,  for  defendant  in  error. 

Before  Fuller,  Circuit  Justice,  and  Bond  and  Goff,  Circuit  Judges. 

Bond,  Circuit  Judge.  It  appears  from  the  agreed  statement  of  facts 
in  this  case  that  the  county  court  of  Wayne  county,  in  the  state  of  West 
Virginia,  on  the  11th  day  of  March,  1881,  entered  an  order  on  its  rec- 
ords, which  recited  that  it  appeared  from  a  report  of  a  special  commissioner 
appointed  by  a  preceding  county  court  that  there  was  an  indebtedness 
which  was  created  by  the  late  county  court  of  Wayne  county  in  ac- 
cordance with  the  provisions  of  the  road  laws  of  West  Virginia,  then  due 
and  unpaid.  It  further  recited  that  the  levies  for  the  then  coming 
year  would  not  be  sufficient  to  pay  such  indebtedness  and  other  ex- 
penses for  like  purposes.  It  then  directed  bonds  of  the  county  for  $12,000, 
with  interest  at  the  rate  of  6  per  cent.,  payable  semiannually,  to  be 
issued,  and  that  these  bonds  and  interest  coupons  should  be  a  charge  upon 
the  road  levies  of  the  respective  districts  of  the  county  where  tbe  money 
derived  from  the  sale  of  the  bonds  was  expended,  for  a  term  of  10  years, 
when  the  bonds  were  to  become  due.  On  the  11th  day  of  August,  1882, 
the  county  court  issued  another  order,  similar  to  the  above,  except  that 
it  authorized  the  issue  of  bonds  to  the  value  of  $19,500.  The  defend- 
ant in  error,  the  Society  for  Savings,  bought  these  bonds  for  their  face 
value.  The  county  court  of  Wayne  county  has  paid  the  interest  thereon 
up  to  September,  1889,  and  one  bond  of  $500.  In  payment  of  this  in- 
terest the  county  court  issued  the  orders  sued  on  in  this  case,  and  de- 
livered the  same  to  the  plaintiff  below,  who  notified  the  sheriff  of  Wayne 
county  that  it  lield  them,  and  presented  the  same  for  payment  to  him  in 
the  summer  of  1889,  again  January  4,  1890,  and  again  on  May  16, 
1890.     The  sheriff  refused  to  pay  the  same  in  obedience  to  the  order 
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of  the  county  court,  and  refused  to  indorse  thereon,  "No  funds,"  or  the 
date  of  presentation.  A  levy  was  made  in  1889  to  pay  said  orders,  and 
the  levy  was  collected  by  the  sheriff  before  January,  1891.  The  form 
of  the  order  from  the  county  court  of  Wayne  is  this: 

"Wayne  CouNxr.  W.  Va..  July  2nd,  1889. 
"The  Sheriff  will  pay  to  Society  for  Savings,  or  order,  the  sum  of  thirteen 
hundred  and  six  dollars  and  sixty-nine  cents,  allowed  by  special  order,  entered 
on  the  2nd  day  of  July,  1889.  after  deducting  therefrom  the  amount  of  all 
State,  county  and  other  taxes  and  levies  in  his  hands  for  collection  against  the 
said  Society  for  Savings.  Third  District  Koad  Levy,  1889,  with  interest  from 
July  1st,  1889,  $1,306.69.  Chapman  Adkins,  President. 

"Chapman  Try.  Clerk." 

There  is  no  allegation  or  pretense  that  the  sheriff  had  in  his  hands 
for  collection  any  claims  of  the  state  or  county  against  the  Society 
for  Savings,  which  is  a  corporation  of  the  state  of  Ohio.  This  is  an 
action  ui>on  the  sheriff's  bond  against  Sanders  Spurlock,  the  sheriff, 
and  the  sureties  on  his  bond,  of  which  there  are  twenty-three.  The 
parties,  by  agreement  in  writing,  waived  a  jury  trial,  and  submitted  the 
case  to  the  court  upon  the  agreed  statement  of  facts.  The  court  found 
for  the  plaintiff  in  the  amount  of  the  penalty  of  the  bond,  which  was 
to  be  released  upon  the  payment  of  $2,729,  with  interest  from  the  24th 
day  of  November,  1891,  and  costs. 

At  the  January  term  of  1891  the  county  court  of  Wayne  i.ssued  an 
order  directing  the  sheriff  not  to  pay  the  former  orders  of  the  court, 
though  the  money  required  to  pay  them  had  been  collected  from  the 
taxpayers  of  the  various  districts,  and  was  in  the  sheriff's  hands  for  that 
purpose  in  1889. 

The  errors  assigned  in  the  record  are  that  the  bonds  upon  which  these 
orders  were  issued  to  pay  accrued  interest  were  invalid  because  they 
were  issued  in  violation  of  section  8,  art.  10,  of  the  constitution  of  West 
Virginia,  which  requires  the  questions  respecting  the  issue  of  such  obli- 
gations to  be  submitted  to  a  vote  of  the  people  of  the  county,  and  that, 
the  bonds  being  invalid,  the  interest  coupons  are  invalid  also;  that  it 
was  error  for  the  circuit  court  of  the  district  of  West  Virginia  to  hold 
that  any  indebtedness  for  money  had  and  received  could  be  incurred  by 
the  county  of  Wayne  when  it  did  not  appear  that  the  plaintiff  purchased 
the  coupons  from  the  county,  or  when  there  had  been  no  submission  to 
the  vote  of  that  county  of  the  questions  connected  with  such  indebted- 
ness, required  by  section  8,  art.  10,  of  the  constitution  of  West  Virginia; 
and  that  it  was  the  duty  of  the  sheriff  to  respect  the  order  of  Jan- 
uary, 1891,  forbidding  him  to  pay  the  orders,  the  refusal  to  indorse  or 
pay  which  constitutes  the  cause  of  action  against  the  defendant  Spur- 
lock. 

It  is  well  to  understand  the  legal  position,  under  the  laws  of  West 
Virginia,  of  the  county  of  Wayne,  which  issued  the  orders  to  the  Society 
for  Savings,  which  took  them  in  payment,  and  of  the  sheriff,  Spurlock, 
when  they  were  presented  to  him  for  payment,  and  the  remedy  at  hand 
to  which  the  Society  for  Savings  might  resort  to  compel  payment.     It 
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is  the  duty  of  the  county  court  of  Wayne  county  to  ascertain  from  time 
to  time  the  indebtedness  of  the  county  and  to  make  the  levies.  These 
are,  with  the  assessors'  books,  delivered  to  the  sheriff  for  collection. 
When  this  is  done,  upon  the  application  of  any  creditor,  the  county 
court  issues  a  warrant  in  his  behalf  upon  the  sheriff,  requiring  him  to 
pay  to  holder  the  amount  specitied  in  the  warrant  or  order.  The  county 
court  has  no  other  mode  of  payment.  When  this  order  has  been  issued, 
no  action  will  lie  against  the  county  court,  except  viandnmus,  to  compel 
its  payment,  unless  the  order  has  ceased  to  be  a  subsisting  liability,  in 
which  case  the  county  may  be  sued  on  the  original  cause  of  action. 
Ralliff  V.  County  Court,  33  W.  Va.  94,  10  S.  E.  Rep.  28;  Canby  v. 
Board,  19  W.  Va.  93. 

The  law  of  West  Virginia,  however,  has  not  left  its  creditors  remediless. 
Sections  38,  39,  c.  39,  Code  W.  Va.,  provide  that  no  money  shall  be 
paid  out  of  the  county  treasury  (the  sheriff  is  the  only  treasurer)  except 
upon  an  order  signed  by  the  president  and  clerk  of  the  county  court. 
When  an  order  is  presented  to  the  sheriff,  and  there  are  no  funds  to  pay 
the  same,  the  person  entitled  to  receive  the  sum  of  money  specified  in 
such  order  may  require  the  sheriff  to  indorse  thereon  or  write  across  the 
face  "Presented  for  payment,"  and  sign  the  same,  and  the  order,  if  it 
was  due  at  the  time  of  presentment,  shall  be  payable,  with  legal  interest, 
from  the  date  of  indorsement  by  the  sheriff.  But  if  the  sheriff,  having 
funds  to  pay  the  order  with,  fails  to  do  so,  when  properly  presented  dur- 
ing business  hours  by  the  person  entitled  to  receive  the  same,  he  shall 
be  liable  with  his  sureties  to  the  person  entitled  to  the  money,  for  the 
entire  amount  due  thereon,  with  interest,  and  10  per  cent,  on  the  amount 
as  damages. 

The  monej'  to  pay  these  orders  had  been  levied  by  the  county  court 
of  Wayne  county,  assessed  by  the  county  assessors  upon  the  property 
liable  for  such  tax,  and  \vas  in  the  hands  of  the  sheriff,  Spurlock,  who 
could  appropriate  it  to  no  other  purpose  but  to  pay  it  out  uj)on  such  or- 
ders as  the  county  court  might  draw  against  it.  At  the  time  these  or- 
ders were  presented  to  the  sheriff  there  was  nothing  for  him  to  do  but 
to  indorse  them  as  required  by  law,  if  he  had  no  funds,  or  to  pay  them 
if  he  had  funds.  The  statement  of  facts  agreed  admits  that  he  would 
do  neither.  The  plaintiff  could  have  proceeded  against  the  county  court, 
on  the  original  cause  of  action,  because  of  the  order  of  the  court  to  the 
sheriff  directing  him  not  to  paj-  the  orders,  or  against  th6  sheriff  on  his 
bond.  The  latter  course  was  followed,  as  provided  for  by  the  Code  of 
West  Virginia,  and  no  good  reason  has  been  shown  by  either  the  sheriff 
or  the  county  court  why  the  orders  have  not  been  paid.  The  sheriff 
havin,g  chosen  to  violate  his  legal  obligations,  and  to  ignore  the  statutes 
of  the  state  of  West  Virginia  pi-escribing  his  duties,  there  has  been  a 
breach  of  his  official  bond,  for  which  he  and  his  sureties  are  liable,  and 
the  judgment  of  the  circuit  court  is  affirmed,  with  costs. 
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Clbyklamd  Tabget  Co.  a  oL  v.  United  Statcb  Pigbom  Go.  d  d. 

(OOvwtt  Camt,  N.  D.  (Miio,  W.D.    Hmj  ii,  1899.) 

Nal,04& 

L  PATnm  *oK  iRTBRTiom— AimoiPATioM— MonoK  voB  PRiuimrAiiT  iKitmcnoir— 
VLtiho  Tabobts. 

Letters  patent  No.  225,361,  issued  March  9, 1880,  to  Orator  7.  Woodward,  are  for 
a  "new  and  usefuUmpro'vement  in  compositions  of  matter  for  making  molded  ar- 
ticles of  manufacture, "  such  as  flowerpots,  rases,  cuspidores,  etc.  Flying  targets 
or  "birds, "  though  not  specified  by  the  patentee,  were  made  in  large  numbers  un- 
der the  patent.  The  composition  consisted  of  gjrpsam  and  rosin  mixed  under  heat. 
EeUJL,  on  motion  for  a  preliminarjr  injunction  against  one  manufacturing  targets 
from  a  lika  compound,  that  the  patent  was  not  anticipated  by  certain  preTionsoom- 
pounds  from  which  flying  targets  had  nerer  been  made,  and  from  which  the  pat- 
entees never  contemplated  that  tbey  would  be  made. 

a.  Same— Motion  fok  Pbeuminart  Ikjunction— Estoppbl. 

In  a  suit  for  infringement  of  a  patent,  it  appeared  that  defendant  was  formerly 
In  the  employ  of  complainant,  and,  while  sustaining  that  relation,  gave  testimony 
•s  an  expert  in  its  behalf  supporting  the  validity  of  the  patent,  and,  by  actual  pro- 
cess of  manufacture  before  the  court,  demonstrated  the  novelty  and  utility  of  the 
invention,  field,  on  a  motion  for  a  preliminary  injunction,  that  he  was  in  no 
position  to  deny  the  validity  of  the  patent 

In  Eqnity.  Bill  by  the  Cleveland  Target  Company  and  Orator  F. 
Woodward  against  the  United  States  Pigeon  Company  and  others  for 
infringement  of  a  patent.  On  motion  for  •  preliminary  injunction. 
Grin  ted. 

E.  A.  Angdl,  for  complainants. 

/.  B.  Fay,  for  respondents. 

Riczs,  District  Judge.  The  complainants  file  their  bill  in  this  case 
to  secure  an  adjudication  as  to  the  validity  of  the  patent  No.  225,261, 
dated  Maich  9,  1880,  issued  to  Orator  F.  Woodward,  of  Le  Roy,  N.  Y., 
and  now  ask  for  a  preliminary  injunction  against  the  defendant,  restrain- 
ing it  from  the  manufacture  of  flying  targets  or  "  birds,"  which  they  claim 
to  V>e  an  infringement  of  the  patent  set  forth  in  the  bill.  The  patent 
sued  upon  was  before  this  court  in  the  case  of  Peoria  Targd  Cb.  v.  CSfeoe- 
land  Target  Co.,  and  its  scope  and  utility  were  fully  commented  upon  in 
an  opinion  delivered  on  May  27,  1890,  in  that  case.  47  Fed.  Rep.  725. 
The  complainant  in  that  case  relied  upon  the  validity  of  letters  patent 
No.  334,782,  granted  to  Fred.  Kimble,  January  26, 1886,  for  a  new  and 
useful  improvement  in  making  targets.  One  of  the  defenses  set  up  in  that 
case  was  that  the  complainant's  patent  was  not  novel;  that  neither  the 
process  nor  the  article  specified  constituted  a  patentable  invention;  and 
that  a  process  for  making  a  similar  compound  had  been  described  in 
a  prior  patent  issued  to  Orator  F.  Woodward,  in  1880.  In  the  case 
referred  to  the  court,  in  referring  to  the  complainant's  patent,  said: 

"Tbe  Woodward  patent  of  March  9.  1880,  was  intended  to  prodace  a  oorn< 

position  of  matter  which  could  be  molded  into  various  articles  of  fine  texture, 

glazed  surface,  very  cheap  and  strong.     The  ingredients  described  were  gyp> 

■am  and  rosin,  mixed  under  beat.    The  right  to  use  pitch  aa  a  substitute  for 

v.62F.no.4— 26 
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rosin  was  claimed  in  the  patent.  Tl)e  speciQcations  and  claims  set  forth  in 
that  patent  cover  the  very  product  now  under  consideration  in  this  patent. 
The  ingredients  are  exactly  the  same,  and  the  product  described  covers  the 
target  in  this  case.  The  only  change  effected  is  that  the  target  produced  un- 
der the  Kimble  patent  is  fragile,  while  the  molded  product  of  the  Woodward 
patent  is  strong  and  substantial.  A  slight  change  in  the  proportions  of  the 
ingredients  produced  the  desired  result.  This  was  not  a  discovery,  within 
the  meaning  of  the  patent  laws.  It  wits  not  an  invention.  It  was  merely 
combining  materials  described  in  several  earlier  patents,  and  conspicuously 
in  the  Woodward  patent:  and  this  combination  was  not  madeon  any  scientilic 
basis,  or  any  fixed  proportion,  but  was  to  be  varied  as  the  quantity  of  oil  in 
the  pitch  might  make  necessary.  This  requires  no  scientihc  knowledge.  It 
is  ■  but  the  display  of  the  expected  skill  of  the  calling,  and  involves  only  the 
exercise  of  the  ordinary  faculties  of  reasoning  upon  the  materials  supplied  by 
a  special  knowledge,  and  the  facility  of  manipulation  which  results  from  its 
habitual  and  intelligent  practice.'  and  comes  within  the  rule  detined  by  Mr. 
Justice  Matthews  in  Hollister  v.  Manufacturing  Co.,  113  U.  S.  59,  5  Sup. 
Ct.  Rep.  717." 

With  this  qxum  adjudication  of  the  validity  of  the  Woodward  patent, 
.the  complainants  now  file  their  bill,  and  seek  to  maintain  the  validity 
of  said  patent,  and  establish  an  infringemfent  on  the  part  of  the  defend- 
ants. The  Woodward  patent,  while  not  claiming  on  its  face  to  be  an  im- 
provement for  the  making  of  flying  targets,  or  flying  pigeons  or  black- 
birds, as  they  are  sometimes  called,  does  claim  it  to  be  a  "new  and  use- 
ful improvement  in  compositions  of  matter  for  making  molded  articles 
of  manufacture,"  specifying  flowerpots,  vases,  cuspidores,  etc.,  as  illus- 
trating the  character  of  the  articles  to  be  made  under  the  process  de- 
scribed in  the  patent.  But  it  appears  from  the  evidence  that  the  com- 
pound described  in  the  Woodward  patent  was  actually  used  in  making 
flying  targets.  In  1882  several  thousand  of  such  targets  were  made 
under  the  Woodward  patent,  and  publicly  used  in  the  state  of  New  York 
and  elsewhere.  The  defendant  claims  that  complainants'  title  is  not 
perfect,  and  sets  forth  a  large  number  of  anticipating  patents,  several 
of  which  it  claims  describe  a  composition  out  of  which  flying  targets 
could  be  made  as  successfully  as  out  of  the  compound  described  in  the 
Woodward  patent.  But  it  is  sutticient  answer  to  this  to  say  that  none  of 
the  coinpounds  described  in  these  several  patents  were  ever  used  for  any 
such  purpose.  The  articles  described  to  be  made  under  these  several 
patents  were  all  articles  so  entirely  different  in  construction,  form,  and 
proportions  of  material  from  the  flying  targets  as  to  make  it  plain  that 
the  patentees  in  those  cases  never  contemplated  that  their  compounds 
could  be  varied  or  should  be  varied,  to  make  the  peculiar  structure  re- 
quired for  the  flying  targets  under  the  complainants'  patent  sued  on  in 
this  case.  In  fact,  in  most  of  the  patents  set  forth  in  defendants'  an- 
swer and  affidavits,  very  opposite  qualities  to  those  essential  to  success- 
ful flying  targets  were  set  forth  in  the  patents  as  pertaining  to  the  ar- 
ticles manufactured  and  covered  by  said  patents.  I  do  not  think,  within 
the  meaning  of  Chugh  v.  ManvJ'acluring  Co.,  106  U.  S.  178,  1  Sup.  Ct. 
Rep.  198,  that  these  patents  ever  anticipated  the  complainants'  device. 
The  complainants'  patent,  though  not  describing  a  compound  expressly 
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intended  for  the  construction  of  flying  targets,  fie  ir  »• 
dients  which,  with  a  few  changes,  have  mad«  ver^  -sbw 
gets,  probably  as  successful  and  popular  as  xlj  pa    :'-■ 
The  compound  described  in  said  patent  has  in  ar  fww;  - 
used  in  the  manufacture  of  flying  targets  thai  Tu>r  -ir- 
made  annually.    This  is  the  highest  evidaiw  n  ::-  T^i 
tation  to  this  kind  of  manufacture.     The  pnWi.  h*^  -  ' 
it  as  meeting  a  general  want.     I  think.  ihtTet/r^    <    * 
this  motion,  that  we  may  accept  the  patisn:  «f  -•  ''"■ 
useful  invention.     I  think  the  compiainsnif  nti   t  '- 
established. 

But  the  defendant  is  in  no  position  utm  t-  ri"'-- 
of  validity.     The  defendant  Damm,  wbc  i?  t^     * 
cer,  and  active  manager  of  the  defendxin  rrr^  - 
the  employ  of  the  complainant.     Whik-  sjw* 
he  asserted  the  validity  of  the  patent  sik'-     ■ 
pert  witness  in  this  behalf,  and  dentnnsini'- 
process  of  manufacture,  the  utility  o:  tu    •  • 
so  committed  himself  to  the  validiiy  r    -■ 
}ie  is  in  any  position  now  to  oontroTp- 
the  infringement.     It  is  thorouirlU}  f 
the  circumstances  of  the  case,  lit  m.-  • 
inary  injunction,  and  a  decree  m»-  - 
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Geay,  Circuit  Justice.  This  was  a  libel  in  admiralty  in  rem  for  sup- 
plies furnished  by  the  libelants  to  the  schooner  H.  S.  Willard,  a  domes- 
tic vessel,  in  her  home  port,  and, for  which  they  claimed  a  lien  under 
the  laws  of  the  state  of  Maine  and  the  admiralty  and  maritime  jurisdic- 
tion of  the  United  States.  The  claim  and  answer  of  two  of  the  part 
owners  of  the  vessel,  intervening  for  the  interest  of  themselves  and  of 
their  co-owners,  alleged  thiat  the  case  was  not  within  the  admiralty  and 
maritime  jurisdiction  of  the  court,  because  the  libelants  were  the  own- 
ers of  three  thirty-seconds  of  the  vessel,  and  neither  by  the  laws  of  the 
state  of  Maine  nor  by  the  general  maritime  law  was  there  any  maritime 
lien  in  favor  of  one  part  owner  of  a  vessel  for  supplies,  advances,  or  dis- 
bursements made  on  her  account;  and,  further,  because  the  accounts  be- 
tween the  part  owners  of  this  vessel  had  not  for  a  long  time  been  ad- 
justed, and  many  of  the  owners  were  indebted  to  the  vessel,  and  the 
vessel  was  indebted  to  the  other  owners;  and  therefore  the  libel  was  in 
truth  and  in  fact  one  for  an  accounting  between  the  part  owners  of  a 
seagoing  vessel.  At  a  hearing  upon  libel  and  answer,  the  parties  assum- 
ing that  the  facts  alleged  in  the  answer  were  true,  the  district  court  dis- 
missed the  libel  for  want  of  jurisdiction.  The  libelants  appealed  to  this 
court. 

Nothing  is  better  settled  than  that  matters  of  account  between  part 
(Owners  properly  belong  to  a  court  of  equity,  and  are  not  within  the  gen- 
eral jurisdiction  in  admiralty.  The  admiralty  has  no  jurisdiction  of 
matters  of  account,  even  when  relating  to  maritime  affairs,  except  as  in- 
cidental to  a  subject  of  which  it  has  jurisdiction;  and  accounts  between 
part  owners  are  not  made  maritime  affairs  by  the  fact  that  the  property 
owned  in  common  is  a  seagoing  vessel.  The  Orleans,  11  Pet.  175,  182; 
Grant  v.  PoiUon,  20  How.  162;  Ward  v.  Thcmpson,  22  How.  330;  Kd- 
lumy.  Ehnermi,  2  Curt.  79;  TheLarch,  Id.  427;  Davii  v.  Child,  2  Ware, 
(2d  Ed.)  78,  82;  HaJll  v.  Hudson,  2  Spr.  65;  Hazard  v.  Howland.  Id.  68, 
71;  The  Marengo,  1  Low.  52,  56.  Such  was  always  the  law  of  England, 
until  parliament,  about  30  years  ago,  expressly  conferred  on  the  court 
of  admiralty'  jurisdiction  to  decide  all  questions  arising  between  part 
owners  of  English  ships,  touching  the  ownership,  possession,  employ- 
ment, and  earnings,  and  to  settle  all  accounts  between  them  in  relation 
thereto.  St.  24  Vict.  c.  10,  §  8;  The  ApoUo,  1  Hagg.  .\dm.  307,  313; 
The  Idas,  Brown.  &  L.  65;  The  Lady  of  the  Lake,  L.  R.  3  Adm.  &  Ecc.  29. 

The  only  cases  cited  at  the  bar  which  tend  to  support  this  libel  inde- 
pendently of  statute  are  two  decisions  of  district  courts.  In  The  Ixirch, 
a  libel  by  one  of  two  part  owners  for  his  disbursements  against  the 
other's  share  in  the  vessel  was  entertained  by  Judge  Ware  upon  the 
ground  that  the  case  demanded  no  examination  of  various  and  perplexed 
accounts,  but  only  of  the  earnings  of  the  vessel,  and  the  payments  made 
in  the  course  of  about  one  year.  3  Ware,  28,  34.  But,  as  since  ob- 
served by  Judge  Lowell,  that  the  account  might  be  a  very  simple  one 
is  not  the  test  of  the  jurisdiction;  the  subject-matter  is  not  within  the 
cognizance  of  tlie  court.  The  Marengo,  1  Ix)w.  52,  56.  And  the  decree 
of  Judge  Ware  in  The  Larch  was  reversed  in  the  circuit  court  by  Mr. 
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Justice  Curtis.  2  Curt.  427.  The  decision  of  Judge  Hughes  in  The 
Charles  Hemje,  5  Hughes,  359,  rests  on  the  overruled  decision  of  Judge 
Wake. 

The  real  question  in  this  case,  therefore,  is  whether  the  jurisdiction  in 
admiralty  can  be  supported  by  reason  of  the  statute  of  Maine  of  1889, 
c.  287,  which  enacts  that  "all  domestic  vessels  shall  be  subject  to  a  lien 
to  any  part  owner  or  other  person  to  secure  the  payment  of  debts  con- 
tracted and  advances  made  for  labor  and  materials  necessary  for  their 
repair,  provisions,  stores,  and  other  supplies  necessary  for  their  employ- 
ment, and  for  the  use  of  a  wharf,  dry  dock,  or  marine  railway:  provided, 
that  such  lien  shall  in  no  event  continue  for  a  longer  period  than  two 
years  from  the  time  when  the  debt  was  contracted  or  advances  made." 

The  admiralty  jurisdiction  is  conferred  on  the  courts  of  the  United 
States  by  the  constitution,  and  cannot  be  enlarged  or  restricted  by  the 
legislature  of  a  state.  When  a  right  maritime  in  its  nature  has  been 
created  by  the  local  law,  the  admiralty  courts  of  the  United  States  may 
doubtless  enforce  that  right,  according  to  their  own  rules  of  procedure. 
The  General  SmiUi,  4  Wheat.  438.  443;  ThePlanter,  7  Pet.  324,  341;  Tlie 
St.  Lawrence,  1  Black,  522,  526,  527;  Ex;  parte  McNid,  13  Wall.  236; 
The  LoUawanna,  21  Wall.  558,  575,  576,  580;  The  Coraair,  145  U.  S. 
335,  347,  12  Sup.  Ct.  Rep.  949.  But  no  state  legislation  can  bring 
within  the  jurisdiction  of  those  courts  a  subject  not  maritime  in  its  na- 
ture. The  Orleans,  11  Pet.  175,  184;  The  Jefferson,  20  How.  393;  The 
Oipitol,  22  How.  129;  The  St.  Lawrence  and  The  Lottawanna,  ubi  supra, 
The  right  given  by  the  statute  of  Maine  to  a  person  furnishing  supplies 
to  a  vessel  in  which  he  owns  no  share  might  be  enforced  in  the  admiralty 
courts  of  the  United  States,  because  such  a  contract  is  strictly  fi  mari- 
time contract,  and  nothing  else. 

But  the  right  and  lien  which  the  statute  undertakes  to  give  to  a  part 
owner  is  quite  dififerent  in  its  nature.  His  claim  for  supplies  furnished 
to  a  vessel  owned  by  himself  in  common  with  others  is  not  against  the 
whole  vessel,  nor  wholly  against  the  other  owners;  for  he  himself  owns 
part  of  the  vessel,  and  is  himself  liable  for  a  part  of  the*tlaim,  in  pro- 
portion to  his  share  in  the  common  property,  modified  by  the  state  of 
accounts  between  himself  and  his  associates.  In  order  tomscertain  the 
amount  of  the  claim  for  supplies  which  he  is  entitled  to  enforce  against 
the  vessel,  an  account  must  first  be  taken  of  the  mutual  afifairs  of  all 
the  part  owners.  The  taking  of  the  entire  account  is  the  primary  and 
principal  thing,  to  which  the  amount  of  his  claim  for  supplies  is  neces- 
sarily secondary  and  incidental.  It  was  therefore  rightly  held  by  the 
district  court  that  here  was  no  independent  or  original  cause  of  action, 
maritime  in  its  nature,  of  which  that  court  could  take  jurisdiction  in 
admiralty,  either  by  the  general  law  or  because  of  the  local  statute. 

Decree  affirmed,  without  costs. 
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The  WnxiAM  Bbanfoot. 

The  Wiluau  Brantoot  v.  Hahii;iov. 

Hauiltom  v.  The  William  Branfoot. 

(Cfivutt  Court  of  AppedU,  Fourth  Circuit    October  11,  UM.) 

Noa.  18. 19. 

1.  SBirpiRO— LiABiLrrr  iob  PnuoirAi,  IsnrBns — DsrBonvB  Appliakovi. 

A  ship  U  liable  In  damages  to  one  of  a  stevedore's  gang  who  is  Injured  while  an- 

loading  cargo  hy  the  unexpected  falling  of  a  stanchion,  because  of  defects  In  its 

fastenings,  not  observed  by  him  and  not  apparent  to  the  eye,  but  which  a  proper 

inspection  by  the  ship's  ofncers  would  have  disclosed.    48  Fed.  Rep.  914,  affirmed. 

S.  SaXB — BUKDBK  OF  Proop — Rks  Ipsa  Ikhjuitur. 

The  happening  of  the  accident  under  such  circumstances  casts  upon  the  ship  the 
burden  of  showing  reasonable  care  In  maintaining  the  premises  in  a  safe  condition. 
8.  Damaobs — Adeqdaot — Peksonal  Injuries. 

A  stevedore's  laborer  received  a  comminuted  fracture  of  the  bones  of  his  leg,  and 
had  the  leg  amputated  below  the  knee,  being  treated  in  a  free  hospital.  He  was 
between  80  aod  35  years  old,  and  earned  tl.25  per  day,  or  tS75  a  year.  Held,  that 
an  award  of  92,280  was  a  sufficient  compensation  for  his  pain  and  suffering  and  the 
permanent  diminution  of  his  capacity  for  work.  48  Fed.  Rep.  914,  affirmed. 
4.  Costs — Compeksation  op  Experts. 

The  compensation  of  experts  called  by  a  party  in  his  own  behalf  oannot'be  taxed 
against  the  losing  party,  under  Rev.  Elt.  if  838,  983,  either  as  costa  or  extra  aUow- 
anoes. 
5>  Bame — CoPTiNO  Stenoobapbbr's  Notes. 

Hone^  paid  by  a  party  for  a  copy  of  the  official  ■taBographer's  note*  for  hi*  own 
oonvenience  is  not  taxable  as  oosts. 

<L   SaMI — DEP09ITION8— TrAVELISO  EXPENSES. 

The  expenses  of  a  journey  to  a  distant  city  to  attend  the  taking  of  a  deposition 
cannot  be  taxed  as  costs  on  the  ground  that  the  notice  was  so  short  as  to  be  insuffi- 
cient for  employing  and  instructing  counsel  there,  since,  if  the  notice  was  unrea- 
sonable, counsel  could  have  had  it  extended,  or  perhaps  have  suppressed  the  depo- 
sition. 

Appeals  from  the  District  Court  of  the  United  States  for  the  District  of 
South  Carolina.  , 

In  Admiralty.  Libel  by  John  Hamilton  against  the  British  steam- 
ship William  Branfoot  to  recover  damages  for  personal  injuries.  De- 
cree for  libelant  in  the  sum  of  $2,286  and  costs.  48  Fed.  Rep.  914. 
Both  parties  appeal.     Affirmed. 

The  libel  averred  that  Hamilton  was  employed  on  board  the  steamship 
William  Branfoot,  then  lying  afloat  in  the  navigable  waters  in  the  port  of 
Charleston,  in  unloading  a  cargo  of  pyrites,  and  injured  by  the  sudden 
fall  of  an  iron  stanchion,  by  reason  of  its  defective,  unsafe,  and  insecure 
condition,  through  the  negligence  of  the  steamship,  her  owners  and  offi- 
cers, contrary  to  their  duty  in  that  behalf.  The  answer  denied  that  the 
stanchion  suddenly  fell,  or  was  either  unsafe,  defective,  or  insecure,  and 
alleged  that  it  "was  in  all  respects  and  purposes,  as  far  as  could  be  as- 
certained by  external  examination,  strong,  safe,  secure,  and  properly  and 
safely  riveted  and  fastened," and  charged  that  the  injuries  were  the  prox- 
imate and  immediate  result  of  the  negligence  of  Hamilton,  his  coem- 
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ployes,  and  the  stevedore  by  whom  they  and  he  were  employed,  in  so 
carelessly  nianaging  the  hoisting  of  the  cargo  iis  to  permit  the  iron  tubs 
used  for  that  purpose  so  to  strike  against  the  stanchion  as  to  finally 
wrench  it  from  its  fastenings,  and  cause  it  to  fall.  Evidence  having 
been  taken,  and  hearing  had,  a  decree  for  libelant  was  rendered  for 
$2,286  damages  and  costs.  The  opinion  of  the  district  judge  will  be 
found  in  48  Fed.  Rep.  914.  Exceptions  to  the  taxation  of  costs  were 
taken  by  libelant,  and  overruled. 

R.  G.  Rliett,  for  the  William  Branfoot. 

Gaxidius  B.  Northrop,  for  Hamilton. 

Before  Fdller,  Circuit  Justice,  Bond,  Circuit  Judge,  and  Huoiiks, 
.  District  Judge 

Fuller,  Circuit  Justice,  (after  sUiting  the  fads.)  Treating  the  opinion 
of  the  learned  district  judge  as  if  it  formally  presented  findings  of  fact 
and  conclusions  of  law  separately  stated,  claimant  assigns «upon  his  ap- 
peal a  number  of  alleged  errors  in  respect  of  such  findings  and  conclu- 
sions, and  these  have  been  fully  argued  by  counsel.  The  real  question 
is  whether,  upon  the  whole  case,  the  district  court  erred  in  rendering 
the  decree  complained  of;  but  in  determining  that  question  the  opinion 
of  the  court  may  be  considered,  by  way  of  convenience,  in  the  light  of 
claimant's  objections,  as  these  embody  the  grounds  relied  on  as  requiring 
a  reversal,  and  involve  an  examination  of  the  entire  record. 

The  district  judge  said : 

"Libelant  was  one  of  a  stevedore's  gang  employed  in  discharging  pyrites 
from  the  British  steamship  William  Branfoot.  While  be  and  others  were 
working  in  the  lower  hold,  an  iron  stanchion  supporting  the  between  decks 
fell  and  broke  liis  leg.  Amputation  became  necessary.  The  leg  was  cut  off 
about  six  inches  below  the  knee.  The  stanchion  was  on  the  starboard  side  of 
the  main  hatchway,  midway.  It  was  eighteen  feet  high,  and  weighed  six 
hundred  and  sixty  pounds.  It  rested  on  an  iron  tank  at  the  bottom  of  the 
hold,  and  bad  two  flanges  at  its  lower  end,  through  each  of  which  was  an 
iron  bolt,  riveting  it  to  the  tank.  The  top  of- the  stanchion  was  riveted  to 
the  iron  beam  upon  which  the  between  decks  rested.  This  was  by  a  sort  of 
/lap,  pierced  with  two  holes  for  rivets.  After  the  stanchion  had  fallen,  its 
upper  end  was  examined.  The  concurrence  of  testimony  is  that  one  of  the 
rivets  originally  in  tliis  part  of  the  stanchion  had  broken  off  and  disappeared. 
At  all  events,  it  was  not  in  place  at  the  time  of  the  accident.  The  otiier  was 
worn, — presented  the  appearance  of  an  old  break,  which  extended,  some  say 
one  half,  others  two  thirds,  through  the  rivet.  There  is  great  divergence  of 
testimony  as  to  the  bolts  at  the  base  of  the  stanchion.  Libelant's  witnesses 
say  that  they  exhibited  old  breaks.  Those  for  claimant  say  that  one  exhibited 
a  fresh  break  throughout.  The  other  may  have  been  broken  iu  part.  The 
stanchion  fell  without  warning, — unexpectedly." 

In  our  judgment  the  record  entirely  bears  out  the  correctness  of  the 
foregoing  statement,  and  it  may  be  added  in  this  connection  that  there 
was  also  evidence  tending  to  show  the  working  of  the  ship  on  the  bolt 
that  remained  at  the  top,  as  well  as  that  it  had  an  old  break  in  it;  that 
the  two  bolts  at  the  bottom  of  the  stanchion  had  been  broken  for  more 
than  a  month,  or  long  before  the  vessel  commenced  her  voyage;  that 
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stanchions  frequently  required  repairs,  being  injured  by  the  cargoes;  and 
that  it  further  appeared  that  a  board  had  been  lashed  to  the  stanchion 
about  midway  in  its  height,  and  to  a  stationary  iron  ladder  leading  into 
the  hold,  manifestly  before  the  pyrites  were  loaded,  thereby  steadying 
the  stanchion,  at  least  until  the  cargo  was  withdrawn.  The  district 
court  was  justified  in  concluding  that — 

"The  libelant,  lawfully  at  work  in  the  hold  of  this  vessel,  was  injured  by 
the  unexpected  fall  of  the  stanchion;  that  it  fell  because  uf  defective  fasten- 
ings, certainly  at  its  upper  end,  probably  at  its  biise  also;  that  these  fasten- 
ings had  become  worn  and  broken  from  wear  and  tear,  and  were  possibly 
originally  imperfect." 

The  court  further  said: 

"These  defe.ct8  were  not  visible  except  in  one  respect, — the  absence  of  one 
upper  rivet.  *  *  *  Libelant  has  proved  the  falling  of  a  stanchion  of  the 
vessel,  the  cause  of  injury  to  him,  the  insecurity  of  some  of  Its  fastenings, 
and  that  this.insecurity  was  not  inicnediately  perceptible.  *  *  *  There 
is  no  evidence  of  any  inspection  of  the  stanchion  at  any  time  by  any  one. 
The  mate  speaks  of  a  cursory  examination  made  by  him  at  some  undefined 
time.  This  cannot  be  called  an  inspection.  It  Is  very  clear  that  neither  the 
master  nor  the  mate  had  any  suspicion  that  one  of  the  rivets  on  the  upper  end 
of  the  stanchion  had  disappeared.  There  is  no  evidence  whatever  as  to  what 
care  was  exercised,  if  any  care  was  exercised  at  all." 

'Here  again  we  concur  with  the  views  of  the  district  judge  thus-ex- 
pressed.  There  is  no  basis  for  the  theory  that  Hamilton  voluntarily 
assumed  the  risk  of  danger  from  an  insecurity  known  to  him.  nor,  on 
the  other  hand,  is  the  position  sustained  by  the  evidence  that  that  inse- 
curity was  unknown  to  libelee,  or  such  as  sliould  not  reasonably  have 
been  within  his  knowledge.  The  stanchion  was  one  of  some  ten  or 
twelve.  The  mate,  in  answer  to  the  question  whether  he  had  ever  made 
an  examination  of  the  top  part  of  this  stanchion,  testified: 

"I  never  made  an  examination  of  the  tops  of  the  stanchions  particularly. 
When  I  have  been  down  in  the  holds,  seeing  and  getting  the  holds  ready  tor 
cargo,  everything  seemed  to  be  all  right  then.  They  are  seventeen  or  eight- 
een feet  from  the  floor  to  the  top.  Question.  So  your  examination  consisted 
in  standing  at  the  bottom  of  the  stanchion,  and  looking  up  casually?  An- 
swer.  Yes.  Q.  Have  you  examined  the  other  stanchions  in  the  hold?  A. 
Just  the  same  way." 

The  district  court  was  quite  right  in  holding  that  this  wiis  no  proof 
of  an  inspection,  and  that  nonesuch  was  had,  and  we  think  it  clear 
that  a  proper  examination  would  not  simply  liave  disclosed  the  absence 
of  one  of  the  upper  rivets,  in  itself  a  serious  element  of  weakness,  but 
also  the  fact  that  there  were  other  defects  which  rendered  the  condition 
of  the  stanchion  dangerous.  It  is  true  that  the  floor  of  the  ship  covered 
the  flanges  of  the  stanchion  and  the  bolts  fastening  them  to-  the  tank; 
but  the  tests  of  an  inspection  are  not  merely  those  of  eyesight,  and,  al- 
though the  absence  of  rivets  at  the  bottom  of  the  stanchion  may  have 
been  concealed,  it  must  be  assumed  that  whether  the  stanchion  wds 
secure  or  insecure  could  have  been  discovered  without  involving  tearing 
up  the  deck  to  ascertain,  in  the  first  instance,  the  exact  defects  which 
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existed.  Taking  the  evidence  togetlier,  the  reasonahle  inference  is  that 
not  only  would  an  inspection  have  disclosed  the  defective  condition  of 
the  stanchion,  but  that  that  condition  was  probably  known  to  those 
having  the  vessel  in  charge.  If  known,  or  if  knowledge  were  charge- 
able, the  duty  to  repair  was  obvious. 

The  defense  that  the  stanchion  was  wrenched  from  its  fastenings  by 
negligence  on  the  part  of  the  stevedore  in  handling  the  hoisting  machin- 
ery is  thus  set  forth  in  the  opinion: 

"The  discharge  of  cargo  was  by  means  of  a  patented  automatic.  A  rope 
was  passed  over  a  crane  some  flfty  feet  above  the  vessel,  to  the  end  of  which 
was  attached,  by  hooks,  an  iron  bucket,  weigliing  about  four  hundred  pounds. 
Tlie  bucket  was  let  down  into  the  hold;  was  disengaged  from  the  hook  by 
one  man,  who  bad  no  other  duty  but  to  disengage  the  buckets  as  they  came 
down  and  to  put  on  the  hooks  when  they  were  loaded;  was  rolled  on  its 
wheels  to  the  cargo;  was  loaded  by  the  other  bands,  rolled  back  under  the 
batch,  and  attached  to  the  hooks.  Loaded,  it  weighed  twenty-seven  hundred 
pounds.  Upon  signal  the  steam  hoisting  apparatus  was  set  in  motion.  The 
tub  moved  up  slowly  at  first,  then  very  rapidly;  traversing  the  distance  up  in 
ten  seconds.  The  theory  of  the  claimant  is  tliat  the  hooks  had  been  attached 
to  a  full  tub  before  it  got  under  the  hatchway,  and  that  the  hoisting  appa- 
ratus was  prematurely  set  in  motion.  The  heavy  tub,  thus  dragged  along  the 
bottom  of  the  hold,  was  dashed  against  this  stanchion,  tearing  it  from  its 
rivets,  and  causing  It  to  fall.  For  this  negligence  upon  the  part  of  the  gang 
the  ship  is  not  liable,  the  stevedore  having  t>een  selected  and  engaged  by  the 
charterer. " 

But  the  district  judge  held  that  the  positive  evidence  was  to  the  effect 
that  the  tub  did  not  strike  the  stanchion,  and  we  agree  with  him  that 
there  was  substantially  no  testimony  that  the  stanchion  fell  because  of 
a  particular  blow  of  the  bucket.  It  is  urged,  however,  that  it  does  ap- 
pear that  it  was  a  frequent  occurrence  for  the  tubs  to  strike,  and  that 
this  was  the  cause  of  the  insufficiency  of  the  stanchion's  supports. 
While  there  is  some  conflict  upon  this  branch  of  the  case,  we  are  of 
opinion  that  the  evidence  falls  far  short  of  establishing,  or  even  creating 
a  presumjHion,  that  the  defective  condition  of  the  stanchion  was  the 
result  of  external  force  continuously  applied  in  the  process  of  unload- 
ing, and  that  not  only  the  stanchion  did  not  fall  from  the  blow  of  the 
tub,  but  also  that  the  defective  condition  of  its  fastenhigs  was  not  attrib- 
utable to  carelessness  in  handling  the  tubs  prior  to  the  fall.  We  per- 
ceive no  reason  for  the  exoneration  of  the  ship,  in  any  view  which  can 
properly  be  taken  of  the  evidence  in  this  regard.  The  cargo  consisted 
of  some  2,200  or  2,300  tons  of  pyrites  in  bulk,  of  which  200  tons  were 
in  hold  No.  4,  and  2,000  and  upwards  in  holds  Nos.  2  and  3;  1,000  to 
1,100  tons  being  in  hold  No.  2,  in  which  this  stanchion  was  located. 
At  the  time  of  the  accident  the  discharge  of  the  cargo  was  nearly  com- 
pleted, and  the  men  were  working  upon  about  100  tons  remaining  in 
this  hold  to  be  removed.  We  cannot  resist  the  conviction  that  the  fas- 
tenings of  the  stanchion  were  so  insufficient  that  when  the  support 
aflbrded  by  the  cargo  was  withdrawn  some  slight  vibration,  occurring 
in  the  ordinary  sequence  of  events,  changed  its  center  of  gravity  and  oc- 
casioned its  fall.     Libelant  occupied  the  position  of  a  person  invited  to 
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come  upon  the  ship  for  the  pnrpo.ses  of  business,  and  was  entitled  to  be 
protected  from  harm  by  the  exercise  of  such  care  and  prudence  as  would 
render  the  premises  reasonably  safe.  There  existed  an  obligation  on 
the  part  of  libelee  to  use  such  care,  and  a  breach  of  that  obligation  was 
clearly  made  out  when  the  defective  condition  of  the  stanchion,  as  the 
cause  of  the  accident,  was  shown;  and  the  surrounding  circumstances, 
as  disclosed,  justified  the  inference  either  that  that  condition  was  known 
or  might  have  been  ascertained  by  the  exercise  of  due  care. 

It  is  contended,  however,  that  whether  the  whole  case  showed  the 
breach  of  a  legal  duty  on  the  part  of  libelee  was  a  question  ftot  consid' 
ered  by  the  district  judge,  because  it  is  said  that  he  was  controlled  by 
an  erroneous  application  of  the  doctrine  of  res  ipsa  loquitur.  If  this  were 
so,  it  might  overcome  the  weight  which  is  usually  conceded  to  the 
judgment  of  the  lower  court  upon  questions  of  fact;  a  principle,  how- 
ever, to  which  we  have  not  adverted.  Among  other  things  the  learned 
district  judge  observed : 

"  Libelant  has  proved  the  falling  of  a  stanchion  of  the  vessel,  (the  cause  of 
injury  to  him,)  the  insecurity  of  some  of  its  fastenings,  and  that  this  insecu- 
rity was  not  immediately  perceptible.  Does  tiiis  require  respondents  to  prove 
care  on  their  part?  When  an  unusual  and  imexpected  accident  happens, 
and  the  thing  causing  the  accident  is  in  one's  exclusive  management,  posses- 
sion, or  control,  the  accident  speaks  for  itself,  is  itself  a  witness,  res  ipsa  lo- 
quitur; and,  in  a  suit  by  any  one  having  an  action  therefor,  the  fact  of  the 
accident  puts  on  the  defendant  the  duty  of  showing  that  it  was  not  occa- 
sioned by  negligence  on  his  part." 

A  large  number  of  cases  in  which  that  doctrine  was  expounded  and 
applied  were  tlien  cited,  but  it  was  said  that  the  case  of  ]il>elee  "rests  ori 
the  theory  that  the  blow  of  the  bucket  caused  the  fall  of  the  stanchion;" 
and  the  court  proceeded  to  comment  on  the  absence  of  any  inspection, 
and  the  evidence  indicating  libelee's  knowledge  of  the  defective  condi- 
tion of  the  stanchion,  or  culpable  negligence  in  remaining  in  ignorance 
of  it.  It  is  plain  that  in  his  judgment  a  jirimn  facie  case  was  made  out, 
not  simply  from  the  mere  happening  of  the  accident,  but  because  the 
surrounding  circumstances  raised  the  presumption  that  it  happened  in 
consequence  of  a  failure  of  duty  on  the  part  of  libelee.  Undoubtedly 
there  are  cases  where  the  very  nature  of  an  accident  has  been  iield  of 
itself  to  supply  the  proof  of  negligence,  but  the  conclusion  was  not 
rested  on  the  mere  naked,  isolated  fact  of  injury.  The  presumption  of 
negligence  was  drawn  fnmi  tlie  fact  of  the  injury,  coupled  with  the  cir- 
cumstances surrounding  its  infliction,  and  tliaracteri/.ing  tlie  nature  of 
tiie  occurrence  as  attributable  to  want  of  the  requisite  care,  or  as  demand- 
ing an  explanation  which  the  defendant  alone  could  furnish. 

In  Coasting  Co.  v.  Tolson,  139  U.  S.  5:)2,  554,  11  Sup.  Ct.  Rep.  653, 
where  the  plaintiff  brought  his  action  for  injuries  resulting  from  the  strik- 
ing of  a  steamboat  against  a  landing  wharf,  Mr.  Justice  Guay,  deliver- 
ing the  opinion  of  the  court,  said: 

"The  whole  effect  of  the  instruction  in  question,  as  applied  to  the  case  be- 
fore the  jury,  was  that  if  the  steamboat,  on  a  culm  day  and  in  smooth  water, 
was  throwu  with  such  force  against  a  wharf,  properly  built,  as  to  tear  up 
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some  of  the  planks  of  the  flooring,  this  would  be  prima  facie  evidence  of  neg- 
ligence on  the  part  of  the  defendant's  agents  in  making  the  landing,  unless 
upon  the  whole  evidence  In  the  case  this  prima  facie  evidence  was  rebutted. 
As  such  damage  to  a  wharf  is  not  ordinarily  done  by  a  steamboat  under  con- 
trol  of  her  officers  and  carefully  managed  by  them,  evidence  that  such  dam- 
age was  done  in  this  case  was  prima  facie,  and.  if  unexplained,  sufficient, 
evidence  of  negligence  on  their  part,  and  the  jui-y  might  properly  be  so  in- 
structed." 

Applying  here  the  rule  thus  laid  down,  there  is  no  difficulty  in  the 
premises,  and  we  are  not  only  "satisfied,  upon  a  consideration  of  the 
whole  case,  with  the  result  reached,  but  that  the  conclusions  of  the  dis- 
trict judge  were  arrived  at  in  like  manner,  unrestricted  by  any  erroneous 
application  by  him  of  theirule  of  presumption  in  question. 

Upon  the  cross  appeal  libelant  insists  that  the  court  erred  in  not 
awarding  greater  damages,  and  in  overruling  libelant's  exceptions  to  the 
taxation  of  costs.  The  learned  district  judge  awarded  a  total  amount 
of  $2,286  for  the  pain  and  suflfering  undergone  by  libelant,  and  the  per- 
manent diminution  in  his  capacity  for  labor.  Without  discussing  the 
reasoning  of  the  court  in  fixing  the  amount,  we  are  of  opinion  that  the 
award  was  just,  under  the  circumstances,  and  should  not  be  disturbed . 

Libelant  excepted  to  the  disallowance  by  the  clerk  in  his  taxation  of 
costs  of  seven  items,  five  of  them  being  charges  for  expert  testimony. 
As  to  two  of  these,  tiie  district  court  sustained  the  clerk,  upon  the  ground 
that  the  witnesses  did  not  come  within  the  designation  of  experts,  and, 
as  to  the  other  three,  because  the  compensation  of  "experts"  called  by  the 
party  in  his  own  behidf  cannot  be  taxed  against  the  losing  party  as 
costs  or  as  extra  allowances  and  disbursements,  under  the  statute.  Rev. 
St.  §§  823,  983. 

We  think  the  court  was  right,  and  that,  as  these  charges,  including 
expenses  and  disbursements,  were  not  incurred  under  any  action  of  the 
court,  but  by  the  party  in  the  preparation  and  presentation  of  his  own 
side  of  the  case,  the  items  were  properly  disallowed.  Another  item  was 
for  money  paid  lor  a  copy  of  the  official  stenographer's  notes,  obtained 
for  libelant  by  his  counsel.  This  was  simply  for  convenience,  and  not 
a  copy  necessarily  obtained  for  use  on  the  trial.  The  item  was  properly 
rejected.  The  remaining  item  was  for  the  expenses  of  a  journey  to  New 
York,  for  the  purpose  of  attending  the  examination  of  witnesses  for 
libelee,  the  notice  being  so  short  that  libelant  insists  that  there  was  not 
sufficient  time  allowed  within  which  to  employ  and  instruct  counsel  in 
New  York,  and  that  it  therefore  became  necessary  that  his  proctor  should 
be  present  in  person.  The  district  court  correctly  held  that  this  was 
not  a  necessary  disbursement,  as,  "if  the  notice  given  was  unreasonable, 
counsel  could  have  had  the  time  extended, — perhaps  have  suppressed 
the  deposition." 

The  decree  should  be  affirmed,  at  the  costs  of  libelee,  except  the  costs 
upon  the  cross  appeal,  which  should  be  paid  by  libelant;  and  it  is  so 
ordered. 
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The  Cbatbah. 
I  The  F.  S.  Hall. 

Marsh  v.  Hall. 
tOtrmtIt  Court  nf  AppedU,  Fottrth  CIreutt.    Uotdbar  tl,  UOK) 

Ko.a 

L  AsMTRAi/TT— Affeals  noM  DisTBioT  TO  CiBOVTT  CorsT— DooKSTtir*  Cion— On- 

cuiT  CorBT  OF  Appeals. 

On  an  appeal  in  admlralt7  from  a  pro  forma  decree  of  the  ciroolt  court  afflrmlng 
a  decree  of  the  district  court,  the  circuit  court  of  appeals  will  not  dicmlsa  the  cause 
merely  because  it  was  not  doclceted  in  the  circuit  court  at  the  next  term  thereof 
held  in  the  district,  when  all  other  requirements  relating  to  appeals  to  the  drooit 
court  were  oompliM  with. 
M,  CoixisiON— Steam  and  Bah.— Bbbob  ik  Eztbews. 

The  schooner  H.,  on  her  way  to  Norfolk,  going  under  sail  up  BUxabeth  rlrer 
at  night,  was. about  half  a  mile  below  Craney  Island  light,  where  the  channel  is 
1,200  to  1,500  feet  wide,  when  she  sighted  the  ocean  steamer  C,  coming  down  about 
opposite  the  light.  The  schooner  was  then  about  the  western  edge  of  the  channel, 
ana  the  steamer  about  mid-channel,  the  general  course  of  each  ressel  being  about 
a  point  off  the  port  l>ow  of  the  other.  But  the  schooner  was  yawing  with  the  wind, 
and  sometimes  showed  one  light  and  sometimes  the  other.  The  steamer  showed 
only  her  red  light,  until  the  vessels  were  within  50  or  76  yards  of  each  other,  when 
both  lights  appeared.  The  lookout  and  master  of  the  schooner,  both  experienced 
aeamen,  became  alarmed,  put  her  wheel  hard  aatarboard,  ran  two  or  three  times 
her  length,  and  collided  with  the  steamer,  which  meantime  had  put  her  helm  hard 
•port,  and  backed  her  engines.  Beld,  that  the  schooner's  change  of  course  was  an 
error  committed  in  extremis,  and  that  the  steamer  was  solely  liable  tor  failing  to 
observe  the  rule  requiring  steamers  to  keep  out  of  the  way  of  sailing  vessels.  44 
Fed.  Rep.  384,  afQrmed. 
g.  Same — Rules  of  Navigation. 

The  rule  that  a  steamer  must  keep  out  of  the  way  of  a  sailing  vessel  requires,  not 
merely  that  she  shall  pass  without  striking,  but  that  she  shall  give  •  wide  berth, 
and,  if  she  comes  so  near  as  to  cause  seamen  of  ordinary  skill  and  courage  to  be- 
lieve collision  inevitable,  she  is  liable,  even  though  the  sailing  veasel  oommita  a 
fault  under  the  stress  of  fear.    44  Fed.  Rep.  3S4,  affirmed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia. 

In  Admiralty.  Libel  by  J.  W.  Hall,  owner  of  the  schooner  F.  S. 
Hall,  against  the  steamer  Chatham,  John  S.  Marsh,  master,  for  colli- 
sion. Decree  for  libelant  in  the  district  court,  which  was  affirmed  pro 
forma  on  appeal  to  the  circuit  court.  The  muster  of  the  Chatham  ap- 
peals. Motion  to  dismiss  appeal  denied,  and  decree  affirmed  on  the 
merits^ 

WiUiam  W.  Old,  for  appellant. 

Robert  M.  Hughes,  for  appellee. 

Before  Bond  and  Goff,  Circuit  Judges,  and  Simonton,  District  Judge. 

SiHONTON,  District  Judge.  Upon  the  call  of  this  case  the  libelant  (ap- 
pellee) moved  to  dismiss  the  appeal.  His  grounds  are  these:  The 
cause  was  heard  at  Norfolk,  and  hnal  decree  entered  December  4,  1890j 
notice  of  appeal,  lOtb  December,  1890;  appeal  bond,  10th  December, 
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1890;  record  certified  9th  January,  1891.  The  session  of  the  circuit 
court  next  held  in  the  district  was  at  Alexandria,  4th  January,  1891. 
The  cause  was  not  docketed  at  that  term,  but  at  the  ♦erm  at  Nor- 
folk, beginning  first  Monday  in  May,  1891.  Section  631.  Rev.  St. 
U.  S.,  declares:  "From  all  final  decrees  of  a  district  court  in  admir- 
alty *  *  *  an  appeal  shall  be  allowed  to  the  circuit  court  next 
to  be  held  in  such  district.  *  *  *"  This  is  imperative.  U.  S. 
V.  Specie,  1  Woods,  14;  Insurance  Co.  v.  Younger,  2  Curt.  322.  The 
appellant  observed  the  rales  of  the  district  court  in  his  notice  of  ap- 
peal and  in  giving  the  appeal  bond.  2  Hughes,  596.  The  record 
was  not  exactly  in  time,  but  this  point  appellee  has  waived.  The 
ground  of  dismissal  is  that  the  cause  was  not  docketed  at  the  term  at 
Alexandria.  By  a  rule  of  the  circuit  court,  promulgated  20th  May, 
1885,  the  appellant  must  file  a  copy  of  the  record  of  the  cause  from  the 
district  court  in  the  circuit  court  before  the  next  ensuing  term  of  the  cir- 
cuit court  which  shall  be  held  where  the  cause  is  pending.  While  ad- 
mitting that  the  practice  conforms  to  this  rule,  the  appellee  insists  that 
the  rule  is  inoperative,  because  it  contravenes  the  section  of  the  Revised 
Statutes.  It  is  unnecessary  to  go  into  this  question,  as  it  has  ceased  to 
be  of  any  practical  importance.  Under  any  circumstances,  we  would 
be  unwilling  to  dismiss  this  appeal  on  grounds  like  this,  as  it  really  is 
an  ap'peal  from  the  district  court  to  this  court,  the  whole  action  of  the 
circuit  court  therein  being  pro  forma.  But  we  think  that  the  case  can 
be  retained.  The  appeal  was  duly  entered,  and  security  given,  and 
proper  steps  taken  to  prepare  the  record;  so  the  appellee  was  not  sur- 
prised, or  in  any  way  injured.  "The  failure  to  prepare  and  deliver  to 
the  circuit  court  the  appeal  and  record  in  twenty  days  cannot  pre- 
vent the  circuit  court  from  entertaining  the  cause  if,  from  any  rea- 
son, this  is  not  done.  The  appenl,  when  once  made,  continues  during 
the  whole  of  the  next  term  of  the  circuit  court,  unless  sooner  dis- 
missed by  that  court  for  want  of  prosecution  or  otherwise,  in  accord- 
ance with  its  own  practice."  The  S.  S.  Otibon^e,  105  U.  8.  450.  No 
motion  to  dismiss  was  made.  The  cau^e  being,  in  contemplation  of 
law,  in  the  circuit  court,  remained  in  that  court,  and  was  subject  to  its 
order.     The  motion  to  dismiss  the  appeal  is  refused. 

We  consider  the  case  on  its  merits.  The  libel  is  filed  for  a  collision 
in  the  Elizabeth  river  between  the  schooner  John  W.  Hall  and  the 
steamer  Chatham.  The  schooner  is  101  feet  long,  and  1C2  tons  bur- 
den. The  Chatham,  a  seagoing  steamship,  is  285  feet  long  and  40  feet 
beam,  drawing  15  feet.  On  the  night  of  4th  October,  1889,  the  schooner 
was  on  her  way  to  Norfolk,  under  sail,  up  Elizabeth  river,  steering  south 
by  east,  about  a  half  mile  below  Craney  Island  lighthouse.  The  general 
direction  of  the  river  is  north  and  south.  The  channel  is  1 ,200  or  1 ,500 
feet  wide.  On  each  side  of  the  channel  there  is  sufficient  depth  of  water 
for  several  hundred  feet  for  a  vessel  the  draught  of  the  schooner.  When 
the  schooner  was  about  the  distance  stated  from  Craney  Island  light,  she 
saw  the  steamship  Chatham  coming  down  the  river  about  mid-channel, 
at  a  speed  of  nine  knots.     She  had  shown  her  green  light  when  a  little 
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above  the  lighthouse,  but,  after  getting  almost  abreast  of  it,  she  showed 
her  red  light,  and  continued  to  do  so  until  within  50  or  75  yards  of  the 
schooner.  Each  vessel  had  the  other  a  point — it  may  be,  a  little  less — 
off  her  port  bow.  When  the  steamship  got  within  50  or  75  yards  of  the 
schooner,  the  lookout  on  the  schooner  became  alarmed,  swears  that  he 
saw  both  of  her  lights,  abandoned  his  post,  and  ran  aft  to  the  wheel. 
There  he  found  the  master,  under  the  impulse  of  similar  fear,  in  the  act 
of  putting  the  wheel  hard  astarboard.  The  head  of  the  schooner  was 
quickly  turned  from  her  former  course,  south  by  east,  with  the  wind 
free  to  east.  She  ran  about  two  or  three  of  her  lengths,  and  came  into 
collision  with  the  steamship.  The  latter,  as  soon  as  she  saw  tlie  sheer 
of  the  schooner,  put  her  helm  hard  aport,  and  backed  her  engines.  This 
threw  her  head  to  the  east  also,  and  the  vessels  came  into  collision,  the 
port  bow  of  the  steamer  with  the  starboard  bow  of  the  schooner,  the  lat- 
ter having  been  struck  about  the  blufT  of  the  bow. 

The  district  court  held  the  steamship  wholly  in  fault.  This  was  af- 
firmed pro  forma  by  the  circuit  court. 

The  testimony  in  this  case  is  exceedingly  confusing  and  contradictory. 
The  conclusion  must  be  reached,  not  from  the  theories  of,  or  even  from 
strict  regard  to  the  testimony,  of  the  witnesses,  but  from  the  controlling 
facts  of  the  case,  and  from  the  logic  of  events.  The  witnesses  for  the 
libelant,  with  a  single  exception,  put  the  schooner  at  the  time  of'the 
collision  well  to  the  westward  of  the  channel.  All  jconcur  that  the  steam- 
ship was,  as  her  draught  would  require  her  to  be,  in  the  channel,  say  mid- 
channel.  The  schooner  put  her  wheel  hard  astarboard  just  before  col- 
lision, crossed  the  channel  almost  at  right  angles,  went  a  distance  two 
or  three  times  her  length,  and  at  the  instant  of  collision,  which  occurred 
in  a  very  short  interval,  she  was,  as  they  say,  several  hundred  feet  to 
the  eastward  of  the  channel, — 210  yards.  Evidently  this  is  all  a  mis- 
take. 

The  most  probable  theory  is  that  the  schooner  was  proceeding  to  Nor- 
folk either  just  outside  of  or  within  the  western  edge  of  the  channel. 
The  steamer  was  coming  down  the  channel  near  mid-channel.  The  gen- 
eral course  of  the  two  vessels  was  about  a  point  off  the  port  bow  of  each 
other.  But  as  the  master  and  people  on  the  steamship  say  that  the 
schooner  sometimes  showed  one  and  sometimes  another  of  her  lights, 
she  must  have  been  yawing  under  the  action  of  the  tide  and  wind,  and 
the  relative  course  of  the  two  vessels  at  times  was  much  less  than  a  point. 
'I%e  City  of  Truro,  35  Fed.  Rep.  318.  When  they  got  within  50  or  75 
yards  of  each  other  the  lookout  on  the  schooner  became  alarmed .  He 
says  that  up  to  that  time  he  had  only  seen  the  red  light,  but  then  he  saw 
both  the  red  and  green.  Fearful  of  imminent  collision,  he  ran  back  to 
the  wheel,  and  saw  the  master,  who  says  that  he  witnessed  tiie  same 
thing,  in  the  act  of  starboarding  his  wheel.  If  this  be  true,  the  people 
on  tiie  schooner  had  reason  for  alarm.  Naturally  they  felt  that  they 
were  in  extremis,  and  acted  accordingly.  As  the  schooner  showed  to  the 
steamer  sometimes  both  her  lights  and  then  one  light  and  then  another, 
making  her  course  in  some  measure  uncertain  to  her,  this  tended  to 
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make  the  course  of  the  steamship  uncertain  to  the  schooner,  especially 
as  the  two  vessels  were  only  a  point  oflf.  When  the  steamship,  there- 
fore, allowed  herself  to  come  so  near  the  schooner,  she  committed  a  grave 
fault.  Her  master  might  reaaonably  have  expected  that  the  crew  of  the 
schooner  would  be  alarmed.  He  did  not  fear  a  collision  himself,  be- 
<»use  he  bad  control  of  his  own  vessel.  But  how  could  he  answer  for 
them?  If  the  channel  were  so  narrow  as  to  forbid  him  to  get  away  from 
the  schooner,  or  it  there  had  been  any  other  vessel  obstructing  the  river, 
it  would  have  made  a  great  difference.  The  schooner  was  either  to  the 
west  of  the  channel,  or  on  the  edge  of  the  channel.  In  either  case  the 
steamer  had  the  whole  width  of  the  channel  to  pass  her.  Even  if  we 
put  the  schooner  in  mid-channel,  the  steamer  would  have  had  space 
from  600  to  750  feet  on  each  side  of  her.  Yet  the  steamer  selected  a 
course  which,  if  no  accident  had  happened,  and  each  vessel  had  stead- 
ily kept  her  course,  would  have  carried  her  within  11  feet  of  the  schooner. 
There  was  no  necessity  for  this  proximity,  which  caused  alarm  on  the 
schooner,  and  led  to  her  abrupt  change  of  direction.  The  Carroll,  8 
Wall.  305.  The  rule  of  navigation  is  imperative.  The  steamer  must 
keep  out  of  way  of  a  sailing  vessel.  The  Falcon,  19  Wall.  76.  This 
does  not  mean,  must  pass  her  without  striking.  The  steamer  must  keep 
away.  In  the  language  of  Mr.  Justice  Grier,  it  is  her  duty  to  keep 
clear  and  give  a  wide  berth  to  the  sailing  vessel.  Haney  v.  Packet  Co., 
23  How.  287.' 

These  rules  of  navigation  are  obligatory  upon  vessels  when  approach- 
ing each  other  from  the  time  the  necessity  for  precaution  begins.  They 
continue  to  be  applicable  as  the  vessels  approach  each  other,  so  long  as 
the  means  and  opportunity  to  avoid  the  danger  remain.  They  do  not 
apply  to  a  vessel  required  to  keep  her  course  after  the  approach  is  so 
near  that  the'  collision  is  inevitable.  The  Wenonn,  19  Wall.  41.  It  is 
not  necessary  that  the  collision  be  in  fact  and  in  the  strict  use  of  lan- 
guage inevitable.  But  it  is  enough  if  the  danger  be  such  as  to  induce  a 
seaman  of  ordinary  skill  and  courage  to  conceive  it  to  be  inevitable. 
Under  the  circumstances  of  this  case,  we  think  that  the  departure  of  the 
schooner  from  the  rule  which  required  her  to  keep  her  course  was  an  er- 
ror, not  a  fault.  Tlt«  GirroU,  m}yra.  Her  ma.'iter  was  an  experienced 
seaman,  16  years  master  of  a  vessel  engaged  in  the  coasting  trade,  and 
comparatively  a  young  man.  The  lookout  was  a  young  man,  with  12 
years'  experience  in  navigation  on  these  waters.  It  would  seem  as  if  all 
the  conditions  required  by  Taney,  C.  J.,  in  Haney  v.  Packet  Co.,  23 
How.  287,  are  met  in  this  case : 

>  Note.  The  language  of  Dr.  Lushtngton  In  The  Colonia,  3  Notes  of  Cas.  13,  is  not 
Inappropriate  here  bearing  in  mind  tliat  a  steamer  is  under  obligation  to  do  what  a 
sailing  vessel  going  free  should  do.  Sf.  John  v.  Faine.  10  How.  5Si.  "The  whole  evi- 
dence shows  that  it  was  the  duty  of  The  Colonia.  with  the  wind  free,  to  have 
made  certain  of  avoiding  the  Susan.  She  did  not  do  so.  but  kept  her  course  until  she 
-was  at  so  short  a  distance  as  a  cable  and  a  half  length,  in  the  hope  that  the  ves- 
sels might  pass  each  other.  Now,  it  can  never  be  allowed  to  a  vessel  to  enter  into 
nice  calculations  of  this  kind  which  may  be  attended  with  some  risk  whilst  It  has 
the  power  to  adopt,  long  before  the  collision,  measures  which  would  render  It  Im- 
possible." The  Colonia.  8  Notes  of  Ca«.  13,  note  quoted  by  Marsden  In  Law  of  Col- 
JislonB  at  Sea.  306. 
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"In  order  to  excuse  an  erroneous  movement  on  the  part  of  the  sailing  ves- 
sel, the  proximity  of  the  steamboat,  and  her  course  and  speed,  must  be  such 
that  a  mariner  of  ordinary  firmness  and  competent  knowledge  and  skill  would 
deem  it  necessary  to  alter  bis  course  to  enable  the  vessel  to  pass  in  safety. 
But,  in  order  to  justify  this,  the  dangerous  proximity  must  be  produced  alto- 
gether by  the  steamboat." 

The  decree  of  the  circuit  court  is  affirmed,  with  interest,  the  oost3  of 
the  appeal  to  be  paid  by  the  appellant. 


Tbb  Fulda. 

HARoy  V.  The  Fulda. 
(Diatriet  Court,  S.  D.  New  Tork.    July  39, 1893.) 

Collision— Fo&  -Spebd. 

In  a  fog  so  dense  that  a  vessel  cannot  be  distingfulshed  more  than  five  or  six  hun- 
dred feet  distant,  10  knots  or  upward  Is  not  "moderate  speed; "  and  a  steamer  mov- 
ing at  such  rate  off  the  Grand  Banks,  and  which  ran  down  and  sank  a  fishing  ves- 
sel at  anchor,  was  held  solely  in  fault  for  the  collision  on  account  of  her  speed,  the 
evidence  showing  that  the  tishing  vessel  was  complying  with  the  regulations  as  to 
fog  horn  and  bell,  although  these  were  not  heard  by  the  steamer,  probably  be- 
cause of  the  noise  of  her  own  navigation  at  such  speed  in  a  rough  sea  and  strong 
wind. 

In  Admiralty.     Libel  for  collision.     Decree  for  libelant. 

Coudert  Bros.,  for  libelant. 

SbipTimn,  Larocqui,  &  Clioale,  for  claimants. 

Brown,  District  Judge.  On  the  14th  of  July,  1888,  at  a  few  min- 
utes past  9  o'clock  in  the  morning,  the  steamship  Fulda,  length  420 
feet,  while  proceeding  on  a  voyage  from  Bremmerhaven  to  New  York, 
came  in  collision,  during  a  dense  fog,  with  the  libelant's  two-masted 
schooner  Jeune  Edouard,  at  anchor  on  the  Grand  Banks,  in  latitude  44 
deg.  45  miu.  north,  and  longitude  54  deg.  50  min.  west.  The  wind 
was  strong  from  the  southwest,  and  there  was  a  considerable  sea,  with 
a  heavy  ground  swell,  so  that  fishing  was  suspended.  The  schooner 
was  first  seen  by  the  lookout  and  by  the  officers  on  the  bridge  at  about 
the  same  time,  estimated  about  500  feet  distant,  and  nearly  straight 
ahead,  being  a  little  on  the  starboard  bow.  The  wheel  was  at  once  or- 
dered hard  astarboard  and  the  steamer  swung  only  about  one-eighth  of  a 
point  to  port.  Her  stem,  however,  struck  and  carried  away  the  bow- 
sprit of  the  schooner,  and  as  she  went  past,  her  anchor  caught  the 
foreshrouds  and  dragged  the  schooner  some  considerable  distance, 
knocking  a  hole  in  her  bow  and  carrying  away  her  foremast  and  main- 
topmast.  Having  got  clear  in  the  fog,  the  steamer  steamed  around  for 
an  hour  or  more,  and  not  finding  the  schooner  or  hearing  from  her 
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further,  went  on  her  voyage.  The  schooner  continued  to  fill,  despite  all 
efforts  to  keep  her  clear,  and  on  the  second  day  after  was  abandoned  by 
the  crew,  and  shortly  afterwards  sank. 

The  Fulda  at  the  time  of  collision  was  in  charge  of  the  second  officer, 
who  with  the  fourth  officer  was  on  the  bridge.  I  do  not  find  that  any 
blame  attached  to  the  lookout,  or  to  the  other  management  of  the 
steamer,  except  as  regards  her  speed.  On  this  subject  the  evidence  shows 
that  her  full  speed  under  62  revolutions,  in  favorable  weather,  would  be 
about  17  knots.  About  a  half  hour  before  the  collision,  in  consequence 
of  the  increasing  sea,  and  because,  as  it  is  said,  the  ship  did  not  seem 
to  be  steering  satisfactorily,  the  master  ordered  her  previous  half  speed 
of  from  40  to  42  revolutions,  to  be  increased  to  50  revolutions  a  minute. 
This,  in  favorable  weather,  would  give  a  speed  of  about  13}  knots.  The 
considerable  sea,  to  which  all  the  witnesses  testify,  would  undoubtedly 
reduce  her  speed  some  2  or  3  knots.  The  second  officer  who  was  in 
charge  of  the  navigation,  estimated  her  speed  at  50  revolutions  under 
the  existing  conditions  to  have  been  10  knots.  It  is  not,  however,  ma- 
terial whether  her  speed  was  10  knots,  or  1  or  2  knots  above  that  rate. 
Either  was  much  in  excess  of  what  has  been  held,  as  respects  similar 
vessels  in  repeated  adjudications,  to  be  the  "moderate  speed,"  required 
by  law  during  thick  fog.  The  Nacoochee,  137  U.  S.  330,  11  Sup.  Ct.  Rep. 
122;  Lemuird  v.  WhittmU,  10  Ben.  638,  646;  The Penvland,  23  Fed.  Rep. 
651;  The  Britannic,  39  Fed.  Rep.  396;  The  Normandie,  43  Fed.  Rep.  151, 
166-167.  In  fog  so  dense  that  a  vessel  cannot  be  distinguished  more 
than  five  or  six  hundred  feet  distant,  a  steamer  like  the  Fulda,  though 
keeping  her  full  steam  power  in  reserve,  could  not  expect  to  be  able  tt> 
stop  before  running  into  a  schooner  at  anchor  ahead  of  her,  if  she  was 
going  upwards  of  six  knots  an  hour.  The  Nminandie,  ubi  supra,  note  2. 
The  Btitannic,  39  Fed.  Rep.  397.  Any  greater  rate  of  speed  on  tlie  Banks 
where  other  vessels  are  likely  to  be  met  with  was,  therefore,  at  her  risk, 
provided  the  other  vessel  performed  her  statutory  duty. 

It  is  argued  that  the  master  was  justified  in  increasing  her  speed 
enough  to  make  her  steer  properly.  No  doubt  with  increasing  speed 
the  ship  would  go  straighter  and  steadier;  but  the  evidence  does  not 
show  that  the  Fulda  had  become  in  the  smallest  degree  unmanageable; 
or  that  any  such  speed  as  was  maintained,  either  before  or  after  the 
master's  order,  was  necessary  to  keep  the  sliip  under  reasonable  and  suf- 
ficient control  for  practical  purposes,  altiiough  not  perfectly  steady.  It 
is  not  intimated  that  the  Fulda  was  not  as  manageable  at  "  slow  "  speed 
as  ordinary  vessels  of  her  class;  and  in  common  experience  such  vessels 
in  rough  weather  often  go  "slow"  without  difficulty,  which  for  the 
Fulda  would  be  about  six  knots.  As  respects  manageability,  see  The 
Normandie,  vhimpia,  pp.  155-157. 

2.  It  is  urged  that  the  schooner  was  in  fault  for  not  properly  sounding 
her  bell,  being  at  anchor.  Numerous  witnesses,  however,  for  the  schooner 
testify  most  positively  that  the  bell  was  rung  forward,  and  a  mechanical 
fog  horn  blown  aft,  every  minute,  and  that  these  had  been  thussounded  for 
a  considerable  period  before  the  collision.  An  additional  reason  for  keci> 
V.52F.no.4— 26 
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ing  up  those  signals  was  that  two  of  the  schooner's  men  were  adrift  in 
a  dory,  whose  return  to  the  schooner  it  was  desired  to  assist  by  sig- 
nals. Of  the  16  persons  on  board  the  schooner,  3  I  understand  are 
dead;  and  of  the  remaining  13,  8  have  been  produced  as  witnesses, 
not,  however,  including  either  of  the  2  men  who  were  sounding  tlie 
bell  and  fog  horn.  A  third  seaman,  Viel,  was  upon  deck  at  the 
time  of  collision;  he  had  been  drawing  molasses  from  a  barrel,  to  take 
below  where  the  rest  of  the  crew  were  at  breakfast.  Viel  testifies  that 
while  he  was  on  deck  the  horn  and  bell  were  regularly  sounded ;  and 
he  and  many  others  who  were  below  testify  to  the  same  thing.  That 
the  men  who  were  sounding  the  signals  were  upon  watch,  is  shown 
by  the  fact  that  they  gave  an  alarm  to  the  men  below,  to  the  effect  that 
the  steamer  was  running  upon  them.  This  was  done  in  time  to  enable 
nearly  all  to  come  on  deck  before  collision.  They  reached  the  deck, 
however,  only  just  before  the  steamer  struck. 

Upon  all  this  testimony  and  the  acts  of  the  persons  on  board,  I  can- 
not doubt  that  the  signals  were  sounded  as  required.  That  thoy  were 
not  heard  on  board  the  steamer,  is  not  surprising.  In  the  interval  be- 
tween the  signals  allowed  by  law,  namely,  two  minutes,  the  steamer,  at 
the  rate  she  was  moving,  would  pass  over  about  2,000  feet;  and  with  a 
strong  wind  and  a  considerable  sea,  such  as  to  cause  the  Fulda  to  take 
considerable  water  on  deck,  and  at  the  speed  at  which  she  was  moving, 
the  noise  and  commotion  attendant  on  the  navigation  furnish  abundant 
reason  why  the  schooner's  signals,  though  properly  given,  might  not  have 
been  heard  on  the  Fulda,  without  any  resort  to  possible  abnormal  con- 
ditions of  the  atmosphere.  The  Lepanto,  21  Fed.  Rep.  651,  655-658. 
The  fact,  moreover,  that  aftertheFulda'ssjieed  was  diminished,  and  while 
she  was  steaming  about  to  find  the  schooner  after  the  accident,  her 
officers  did  hear  various  signals  in  different  quarters,  although  none 
had  been  heard  before,  is  a  strong  indication  that  the  previous  failure 
to  hear  signals  from  the  schooner,  or  from  any  other  vessel,  was  due  to 
the  noise  and  commotion  attendant  on  the  speed  of  her  own  naviga- 
tion under  such  circumstances,  rather  tiian  to  any  neglect  in  the  sciiooner. 
The  Buffalo,  50  Fed.  Rep.  680. 

I  must  find,  therefore,  that  the  sciiooner  was  not  remiss  in  sounding 
signals  as  required;  and  that  the  speed  of  the  steamer,  not  being  the 
moderate  speed  required  by  law  under  such  circumstances,  was  at  her 
risk;  and  that  she  is,  therefore,  answerable  for  the  damages.  Decree 
may  be  entered  accordingly,  with  costs. 
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The  Alexander  Folsom. 

Mitchell  Transp.  Ck).  d  al.  v.  Chisholm  et  al. 

{Circuit  Court  (tf'  Appeal*,  Sixth  Circuit.    October  3,  1892., 

No.  25. 

1.  C01.U8ION— Stbambr  and  Tow— Sudden  Shebr. 

The  steamer  D.,  passing  down  the  middle  channel  of  Lake  George,  where  It  is 
about  180  feet  wide,  met  the  steam  barge  F.,  with  two  schooners  In  tow.  The  latter 
three  had  tbelr  sails  set,  and  a  fresh  southeast  wind  was  blowing,  but  the  weight 
of  evidence  showed  that  the  sails  were  not  drawing  to  any  considerable  extent, 
and  that  all  three  were  depending  on  the  F.'s  engines.  The  F.  signaled  a  desire 
to  pass  on  the  east  side,  but  the  D.  replied  that  she  would  take  that  side, 
and  the  F.  assented.  Each  proceeded  to  the  proper  side,  leaving  about  60  feet 
between  them,  the  schooners  keeping  in  the  F.'s  wake.  While  passing  the  F.,  the 
D.  suddenly  sheered  two  points  to  starboard.  To  recover  her  course,  her  engines 
were  immediately  accelerated,  but,  collision  impending,  they  were  reveraed. 
She  struck  the  first  schooner,  however,  nearly  head  on,  a  few  feet  from  its  port 
bow.  Held,  on  the  evidence,  that  the  schooner  did  not  sheer  or  luff  to  windward. 
In  obedience  to  an  alleged  tendency  created  by  her  sails;  that  there  was  little  or 
no  tendency  to  do  so;  that  the  claim  was  an  afterthought  with  the  D.'sotHoers,  who 
voluntarily  declined  to  pass  on  the  port  side,  and  chose  to  pass  to  windward  of  the 
tow;  that  the  D.  passed  between  the  F.  and  the  schooner,  and  struck  the  latter 
while  recovering  ner  course:  and  that  the  latter  was  not  in  fault  for  failing  to  an- 
ticipate the  D.'s  sheer,  and  being  in  readiness  to  go  further  to  port.  44  Fed.  Rep. 
VSi,  reversed. 

2.  Same— N.\RKow  Channei,— Suction. 

In  view  of  the  established  fact  that  the  speed  of  the  F.  and  the  D.  was  about  the 
same,  and  that  the  U.  had  three  times  the  F.'s  displacement  and  twice  her  draft, 
the  D.'s  sheer  could  not  be  attributed  to  suction  caused  by  an  improper  speed  on 
the  part  of  the  F.  at  the  moment  of  passing.    44  Fed.  Rep.  922,  reversed. 

3.  Same — Speed  of  Vessels — Evidence. 

The  positive  and  unimpeached  testimony  of  a  steamer's  officers  as  to  her  speed  at 
a  given  time  Is  entitled  to  more  weight,  especially  when  corroborated  by  Independ- 
ent facte  and  circumstances,  than  the  opinions  and  estimates  of  witnesses  on  other 
boata  at  a  considerable  distance  ahead  or  astern  of  her. 

Appeal  from  the  District  CJourt  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Oliio. 

In  Admiralty.  Libel  by  William  Chisholm,  trustee,  and  others, 
against  the  steam  barge  Alexander  Folsom  and  the  schooner  Mary  B. 
Mitchell  (the  Mitchell  Transportation  Company  being  claimant  of  both) 
for  collision.  Decree  for  libelants.  44  Fed.  Rep.  932.  Claimants  ap- 
peal.    Reversed. 

Frank  H.  Canfidd,  Henry  S.  Sherman^  and  Hairy  C.  Wianer,  for  appel- 
lants. 

Harvey  D.  Goulder,  for  appellees. 

Before  Brown,  Circuit  Justice,  and  Jack.son  and  Taft,  Circuit  Judges. 

Jackson,  Circuit  Judge.  The  collision  which  gave  rise  to  and  forms 
the  subject  of  inquiry  in  this  suit  took  place  in  the  natunal  or  middle 
channel  of  Ijake  George,  at  or  about  7:30  o'clock  a.  .m.,  on  August  13, 
1890,  between  the  propeller  Devereaux  and  the  .schooner  Mary  B.  Mitch- 
ell, which  was  the  first  of  two  schooners  in  tow  of  the  steam  barge  Alex- 
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ander  Folsom,  and  resulted  in  damage  to  both  of  the  colliding  vessels. 
The  owners  of  the  Devereaux  libeled  both  the  Folsom  and  the  Mitchell, 
and,  after  stating  their  version  of  the  facts  preceding  and  attending  the 
collision,  alleged  as  faults  against  said  vessels  that  they  were  not  in  charge 
of  a  proper  complement  of  competent  officers  and  men;  that  those  in 
charge  were  incompetent,  and  inattentive  to  their  navigation;  that  they 
maintained  no  proper  lookout;  that  they  did  not  check  down;  that  they 
improperly  carried  sail  in  proceeding  through  the  said  channel;  that  the 
Folsom  met  and  passed  the  Devereaux  at  too  great  speed,  causing  her  to 
sheer,  under  the  influence  of  suction;  that  the  Mitchell  came  up  to  wind- 
ward while  the  Devereaux  was  on  such  sheer;  that  said  schooner  failed 
to  keep  her  own  proper  side  of  the  channel;  and  that  she  failed 
to  observe  the  sheer  of  the  Devereaux,  and  steer  out  to  the  westward. 
The  respondent  the  Mitchell  Transportation  Company,  as  the  sole  owner 
of  said  steam  barge  and  schooner,  in  its  answer,  after  admitting  the  col- 
lision, and  giving  its  version  of  the  facts  relating  thereto  and  causing 
the  same,  denied  each  and  all  of  said  alleged  faults.  The  district  court 
found  the  Folsom  and  Mitchell  in  fault  for  carrying  sail  and  proceeding 
at  too  great  speed,  which  caused  the  Devereaux,  in  meeting  and  passing 
the  Folsom,  to  suddenly  sheer,  under  the  infiuence  of  what  is  called 
"suction;"  that  the  Mitchell  suddenly  changed  her  course  by  sheering 
to  starboard;  that  the  tendency  of  the  Devereaux  to  sheer,  under  the  cir- 
cumstances, "being  well  known  to  skillful  seamen,  the  master  of  the 
Mitchell  should  have  considered  it  possible,  if  not  probable,  on  the  part 
of  the  Devereaux,  and  have  so  fa,r  guarded  against  it  as  to  have  his  own 
vessel  in  perfect  control,  and  his  wheel  on  the  starboard,  so  as  to  have 
headed  liis  vessel  to  port,  and  have  been  able  to  put  her  in  that  course 
promptly  when  the  emergency  made  it  necessary."  A  decree  was  ac- 
cordingly rendered  in  libelant's  favor  for  the  damage  sustained  by  the 
Devereaux,  which  was  fixed  at  the  sum  of  $15,143.88,  with  interest. 
From  this  judgment  respondent  has  appealed ,  and  has  assigned  as  error 
therein  several  matters  which  need  not  be  especially  noticed;  the  princi- 
pal grounds  relied  on  for  reversal  being  that  the  Folsom  and  Mitchell 
were  not  guilty  of  any  fault  or  negligence  which  caused,  or  contributed 
to  cause,  the  collision,  and  that  the  district  court  erred  in  condemning 
them. 

The  appeal  involves  mainly  questions  of  fact,  to  be  determined,  under 
the  settled  rules  of  evidence,  from  the  testimony,  which,  as  set  forth  in 
the  record,  presents  the  full  average  of  conflict  usually  found  in  colli- 
sion cases,  especially  in  respect  to  matters  of  opinion  and  theory.  To 
review  the  evidence  in  detail,  or  attempt  to  reconcile  the  testimony  on 
many  points,  would  be  n  useless  labor.  We  have  given  the  respective 
theories  of  the  parties,  and  the  proof  on  both  sides,  full  and  care- 
ful consideration  and  examination,  and  deem  it  sufficient  to  state  briefly 
the  material  facts  of  the  case,  which,  in  our  opinion,  are  established  by 
the  testimony,  and  the  conclusions  properly  deducible  therefrom,  as  read 
in  the  light  of  the  surrounding  circumstances. 
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The  middle  channel  of  Lake  George  is  about  two  and  five  eighths  miles 
in  length,  with  its  general  course  or  direction  nearly  north  and  south. 
It  has  a  current  of  about  one  mile  an  hour.  The  view  from  one  ead  to 
the  other  of  the  channel  is  open  and  unobstructed.  At  the  southeni 
and  northern  entrances  of  the  channels  there  are  red  can  or  nun  buoys, 
numbered  26  and  46,  respectively,  on  the  government's  official  list  of 
buoys  and  stakes.  The  line  of  the  navigable  channel  is  marked  by  red 
spar  buoys  on  the  east  bank,  and  by  black  spar  buoys  on  the  west  bank, 
thereof.  The  first  black  spar  or  stake  buoy  on  the  west  bank,  numbered 
27,  is  about  660  feet  above,  and  in  a  northwesterly  direction  from,  the 
southern  or  lower  red  can  buoy.  The  other  Marginal  red  and  black  spar 
buoys  are  about  1,290  feet  apart,  and  nearly  opposite  each  other.  The 
northern  portion  of  the  channel,  called  the  "cut,"  extending  from  the 
northern  entrance,  at  or  near  the  red  can  or  nun  buoy  No.  46,  down  to 
the  second  elbow  between  red  spar  buoy  No.  34  and  black  buoy  No.  35, 
is  artificial,  having  been  formed  or  constructed  by  dredging,  and  has  a 
navigable  width  of  300  feet.  From  said  elbow,  or  the  end  of  said  cut, 
southward,  the  channel  is  natural,  with  a  navigable  width  of  about  180 
feet.  The  waters  of  the  lake  on  either  side  of  the  channel,  both  artifi- 
cial and  natural,  vary  in  depth  from  5  to  9  feet,  presenting  a  broad  sheet 
orsurface  of  water,  with  the  navigable  channel  extending  through  thesam6 
defined  by  the  lines  of  said  red  and  black  spar  buoys  on  either  side,  and 
which  are  generally  located  where  the  depth  of  water  ranges  from  9  to 
12  feet.  The  navigable  water  of  the  natural  channel  accordingly  varies 
in  depth  from  9  to  12  feet  on  the  outer  or  buoy  line  to  about  25  feet  in 
the  center  of  the  channel  at  or  near  the  point  at  which  the  collision  took 
place,  thereby  indicating,  as  stated  by  one  or  more  of  the  witnesses,  that 
the  channel  bank  slants  off  towards  the  center  of  the  channel  where  the 
greatest  average  depth  of  water  is  found.  The  collision  occurred  be- 
tween the  third  and  fourth  black  spar  buoys,  counting  from  the  red 
can  buoy  at  the  southern  entrance  of  the  channel,  or  between  the  sec- 
ond and  third  black  spar  buoys,  counting  from  the  second  elbow  south 
of  the  northern  entrance,  and  was  about  three  quarters  of  a  mile  north- 
ward from  said  red  nun  buoy  at  the  lower  entrance  of  the  channel. 

It  is  alleged  in  the  libel,  and  the  proof  clearly  establishes  the  fact, 
that,  owing  to  its  narrow  width  and  moderate  depth  of  water,  this  nat- 
ural channel  presents  a  dangerous  place  for  vessels  proceeding  in  oppo- 
site directions  to  pass  each  other,  and  required  the  exercise  of  great  care 
and  vigilance  to  avoid  the  danger  of  collision.  This  dangerous  character 
of  the  channel,  and  the  liability  of  meeting  vessels  to  collide  therein, 
was  well  known  to  the  officers  of  both  the  Devereaux  and  the  Folsom. 
The  Devereaux  is  270  feet  in  length  and  37  feet  beam.  She  was  pro- 
ceeding southward  through  the  channel,  carrying  a  cargo  of  2,060  tons 
of  iron  ore.  Her  gross  tonnage  was  about  1,618  tons.  Her  draft  was 
about  15  feet  (14  feet,  11  inches)  fore  and  aft.  Her  speed  down  the 
channel  was  about  four  miles  per  hour,  and  was  maintained  until  a  few 
seconds  before  the  actual  collision.     The  Folsom  is  185  feet  long  and 
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35  feet  beam.  She  was  proceeding  northward,  and  had  no  cargo.  Her 
draft  was  3  feet  forward  and  11  feet  aft,  and  her  gross  tonnage  was 
about  940  tons.  The  Mary  B.  Mitchell,  the  first  of  the  schooners  in 
tow,  is  212  feet  long  and  40  feet  beam.  The  Nelson,  the  second 
schooner  in  tow,  is  199  feet  long  and  33  feet  beam.  These  schooners, 
like  the  Folsom,  had  no  cargoes,  and  were  both  light.  The  towline  be- 
tween the  Folsom  and  Mitchell  was  about  500  feet  in  length;  that  be- 
tween the  Mitchell  and  the  Nelson  was  about  400  feet  long, — making 
the  entire  length  of  the  tow,  including  the  Folsom,  about  1,500  feet. 
The  Mitchell's  tow  line  was  on  her  port  side,  and  ran  through  the  chock, 
which  was  about  five  feet  from  her  stem.  The  Nelson's  towline  was  on 
the  starboard  side  of  her  bow.  The  Folsom  carried  her  foresail  and 
mainsail.  The  Mitchell  and  Nelson  eacli  carried  the  same,  with  the  ad- 
dition of  one  jib  sail. 

When  the  Foisom  came  into  the  channel  at  the  southern  entrance, 
and  after  passing  the  lower  red  can  or  nun  buoys,  and  while  approach- 
ing the  first  black  spar  buoy  on  the  west  bank,  she  blew  one  blast  of 
her  whistle  for  the  Devereaux,  indicating  that  she  desired  to  direct  her 
course  to  starboard,  so  as  to  proceed  along  the  east  side  of  the  channel, 
that  being  her  proper  course  and  side,  under  rule  18,  Rev.  St.  §4233,  as 
the  two  steamers  were  meeting  end  on,  or  nearly  end  on,  so  as  to  in- 
volve risk  of  collision  if  each  maintained  her  course.  The  Devereaux 
did  not  accept  this  signal,  but  immediately  replied  with  two  blasts  of 
her  whistle,  indicating  that  she  would  starboard  her  wheel,  and  take  the 
eastern  or  port  side  of  the  channel.  Upon  the  receipt  of  this  signal  the 
Folsom  at  once  starboarded  her  wheel,  and  promptly  answered  with  two 
blasts  of  her  whistle,  thus  agreeing  of  the  proposition  of  the  Devereaux 
that  the  vessels  should  pass  each  other  on  their  starboard  sides,  by  each 
going  to  port,  and  the  Folsom,  under  her  starboarded  wheel,  imme- 
diately bore  gradually  over  to  the  west  side  of  the  channel,  and  pro- 
ceeded up  that  side,  within  about  25  feet  of  the  channel  bank,  her  tow 
following  in  direct  line  astern.  When  these  two  blast  signals  were  ex- 
changed, and  the  respective  courses  of  the  two  vessels  were  thereby  ar- 
ranged and  agreed  upon,  the  Folsom  was  about  opposite  the  first  black 
spar  buoy  on  the  west  bank,  and  the  Devereaux  was  in  the  "cut,"  about 
three  quarters  of  a  mile  from  the  northern  entrance  thereof,  or  about 
opposite  the  fourth  red  spar  buoy  from  the  northern  entrance  of  the  cut, 
which  is  about  half  a  mile  above  the  second  elbow  between  red  spar 
buoy  No.  34  and  black  spar  buoy  No.  35,  at  or  near  which  latter  point 
the  dredged  channel  or  cut  terminates,  and  the  natural  channel  of  the 
middle  passage  begins.  After  the  signals  were  exchanged,  the  Dever- 
eaux proceeded  down  the  center  of  the  channel  until  within  three  or 
four  times  her  length  of  the  Folsom,  when  she  starboarded  her  wheel, 
and  gradually  hauled  ofi"  towards  the  east  bank  of  the  natural  channel, 
which  she  approached  within  about  25  feet.  When  the  Devereaux 
thus  changed  her  course  Irom  the  center  towards  the  east  side  of  the 
channel,  the  Folsom  had  previously  drawn  herself  and  tow  as  near  the 
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west  side  of  the  channel  as  she  well  could  do,  or,  as  one  of  libelant's 
witnesses  (Cleveland,  mate  of  the  Devereaui,  in  a  position  to  see)  ex- 
presses it,  "she  (the  Folsom)  couldn't  starboard  much  more,"  and  was 
occupying  something  less  than  one  third  of  the  navigable  channel,  with 
her  tow  following  in  her  wake  directly  astern.  The  distance  between 
the  Devereaux  and  Folsom  as  they  approached  and  were  in  the  act  of 
passing  each  other  is  variously  estimated  by  tlie  witnesses  at  from  37  to 
70  feet.  Considering  the  breadth  of  beam  of  each  vessel,  the  respective 
distance  of  each  from  the  east  and  west  banks  of  the  channel,  and  the 
navigable  width  of  the  channel,  our  conclusion  is  that  they  were  about 
60  feet  apart  while  in  the  act  of  passing  each  other.  This  conclusion  is 
supported  by  the  estimates  of  several  witnesses  who  were  in  as  good 
position  to  form  as  correct  an  opinion  on  the  subject  as  others  who  esti- 
mate the  distance  at  from  37  to  40  feet,  and  is  corroborated  by  other  estab- 
lished facts  already  stated,  viz. ,  that  the  Folsom  was  distant  from  the  west 
bank  25  feet,  which,  with  her  33  feet  width  of  beam,  made  her  occupy 
about  58  feet  of  the  navigable  channel;  that  the  Devereaux  was  distant 
from  the  eaist  bank  about  25  feet,  Vhich,  with  her  37  feet  width  of 
beam,  made  her  occupy  about  62  feet  of  the  channel,  and  that  the  two 
vessels  thus  situated  covered  about  120  feet  of  the  180-foot  channel,  leav- 
ing a  distance  between  them  of  about  60  feet.  When  in  the  act  of  pass- 
ing the  Folsom  at  said  distance,  the  Devereaux  took  a  sudden  sheer  of 
about  two  points  to  starboard,  carrying  her  towards  the  stern  of  the 
Folsom  in  a  direction  across  the  channel,  and  across  the  line  of  the  tow 
between  the  Folsom  and  Mitchell.  The  master  of  the  Devereaux,  upon 
discovering  that  she  was  sheering,  ordered  her  wheel  hard  astarl)oiird , 
and  gave  the  engineer  four  bells,  to  work  her  ahead,  or  give  her  what 
is  culled,  in  nautical  phraseology,  a  quick  or  rapid  "kick  ahead,"  in  or- 
der to  straighten  her  up  in  the  channel  again.  The  master  of  the 
Devereaux  states  that  the  start  of  a  vessel  on  a  sheer  is  most  quickly 
detected  or  discovered  by  looking  astern,  and  that  he  first  discovered 
the  Devereaux  sheering  when  he  happened  to  be  looking  astern.  But 
hi.s  wheelman  testifies  that  he  saw  her  starting  on  the  sheer,  and  had 
commenced  turning  his  wheel  before  he  received  the  master's  order  to 
starboard.  When  the  four-bell  signal  to  kick  her  ahead  was  given,  the 
Devereaux's  engine  was  making  about  20  turns,  sufficient  to  carry  her, 
aside  from  the  current,  about  three  miles  i)er  hour.  In  obeying  the 
signal  the  engineer  increased  the  speed  of  the  engine  to  65  turns,  un- 
der the  influence  of  which,  and  her  starboarded  wheel,  the  vessel  in- 
creased her  speed,  and  regained  about  one  point  of  her  lost  course  re- 
sulting from  the  sheer,  when,  seeing  that  a  collision  with  the  Mitchell 
was  imminent,  the  master  of  the  Devereaux  blew  a  danger  signal,  and 
called  out  to  the  master  of  the  Mitchell  "to  let  go  her  towline,"  and 
thereupon  gave  his  engineer  two  bells  to  back,  followed  quickly  by  two 
more  bells  to  back  strong.  These  latter  orders  to  his  engineer  were 
obeyed;  but  before  the  Devereaux's  headway  was  lost  or  materially 
diminished,  and  before  she  had  r^ained  her  lost  course,  she  struck  the 


Digitized  by 


Google 


408  FEDERAL   REPORTER ,  vol.  52. 

Mitchell  nearly  end  on,  some  five  or  six  feet  from  the  latter's  stem  on 
her  port  bow,  about  the  center  of  the  chock,  cutting  the  towline  in  the 
chock,  and  causing  the  stern  of  the  Mitchell  to  be  driven  50  or  60  feet 
over  tlie  west  bank  of  the  channel,  a  little  above  the  third  black  spar 
buoy  from  the  lower  entrance,  and  carrying  her  bow  to  starboard  nearly 
across  the  channel.  The  Nelson  following  in  the  wake  of  the  Mitchell, 
and  her  master  seeing  that  a  collision  was  inevitable,  ported  her  wheel, 
came  up  to  the  starboard,  and  struck  the  Mitchell  with  her  stem  a 
glancing  blow  aft  of  her  forerigging,  wiien  she  also  swung  over  on  the 
left  bank  of  the  channel,  about  50  feet  below  said  third  black  stake  or 
spar  buoy.  The  Devereaux,  after  the  collision,  drew  uj)  along  the  east 
bank  with  her  stem  against  the  port  bow  of  the  Mitchell. 

On  the  morning  of  the  collision  the  wind  was  S.  E.  or  8.  S.  E.,  and 
struck  the  Folsom  and  her  tow  on  their  quarter.  The  estimates  made 
by  the  witnesses  as  to  its  velocity  vary  greatly,  ranging  from  5  to  13  miles 
per  hour.  There  is  equal  conHict  in  the  opinions  of  the  witnesses  as  to 
its  effect  on  the  speed  of  the  Folsom  and  the  two  schooners  in  tow.  The 
wind  was  not  sufficient  to  make  White  caps,  but  produced  only  some 
ripples  on  the  water,  which  tends  strongly  to  establish  the  fact,  as  testi- 
fiefl  to  by  many  of  the  witnesses,  that  the  velocity  of  the  wind  was  mod- 
erate,- being  what  is  designated  as  only  a  fresh  breeze,  of  sufficient  force 
to  drive  vessels  with  sails  properly  trimmed  up  against  the  current  of 
said  channel  from  three  to  five  miles  an  hour.  The  testimony  of  wit- 
nesses who  were  in  the  best  position  to  observe  and  to  know  the  fact 
establishes  to  our  entire  satisfaction  that  the  limited  sails  carried  forward 
of  the  mainmast  by  these  schooners  were  not  drawing  so  as  to  aid  in  ac- 
celerating either  their  speed  or  that  of  the  Folsom  after  entering  the 
channel,  and  in  no  way  obstructed  or  interfered  with  their  proper  man- 
agement and  ready  handling.  It  is  shown  by  the  clear  weight  of  testi- 
mony that  the  limited  sails  carried  were  not  only  not  drawing  to  any 
appreciable  extent,  but  that  the  sheets  were  hanging  slack,  with  the 
booms  held  at  the  port  rail  by  boom  tackle.  Considering  the  force  and 
direction  of  the  wind,  the  character  and  location  of  the  sails  carried,  and 
tlie  influence  of  the  towlines  in  keeping  the  schooners  directly  astern  of 
tlie  Folsom,  whose  speed  was  controlled  by  her  engine,  rather  than  by 
her  sails,  we  are  of  the  opinion  that  there  was  little  or  no  tendency  on 
the  part  of  the  Mitchell  to  sheer  to  starboard  or  luff'  to  windward,  so  as 
to  carry  her  across  the  course  of  the  Devereaux,  as  claimed  by  libelants 
and  stated  by  some  of  the  witnesses.  The  testimony  fairly  predominates 
against  the  theory  that  said  schooner  actually  luffed  or  came  up  to  wind- 
ward as  the  result  of  carrying  such  sail  as  she  had  about  the  time  or 
just  after  the  Devereaux  took  her  sheer,  and  thereby  caused  the  collision. 
This  is  a  manifest  afterthought  with  the  officers  of  the  Devereaux,  who. 
with  full  knowledge  of  said  alleged  tendency  to  luff,  and  of  all  the  facts 
now  relied  on  to  establish  such  luffing,  declined  to  pass  on  the  port  side, 
and  voluntarily  selected  the  windward  side  of  the  tow.  Under  such  cir- 
cumstances, it  requires  something  more  than  theory  or  speculative  opin^ 
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ion  to  satisfy  the  oourt  that  a  questionable  and  improbable  tendency 
actoally  operated  to  produce  luffing  or  such  change  of  course  to  star- 
board as  rendered  the  Mitchell  responsible  for  the  ooUision,  especially 
when  it  is  shown  by  the  testimony  of  witnesses  in  position  to  see  and 
know  the  fact  that  she  did  not  change  her  course.  The  master  of  the 
Northern  Queen,  occupying  an  excellent  point  of  observation,  and  watch- 
ing the  two  vessels  about  to  collide,  could  not  say  that  the  Mitchell 
changed  her  course.  This  is  substantially  confirmed  by  the  mate  of  the 
Northern  Queen,  and  by  the  positive  swearing  of  witnesses  on  the  Fol- 
som  and  her  tow.  When  the  master  of  the  Mitchell  saw  the  Devereaux 
sheering  towards  the  stem  of  the  Folsom,  and  in  a  direction  across  the 
channel  and  the  line  of  her  tow,  he  starboarded  his  wheel,  near  which  he 
was  standing,  so  as  to  bear  his  vessel  ofif  further  to  port,  and  then  ran 
forward  to  the  forecastle  to  watch  the  movements  of  the  Devereaux,  and, 
upon  reaching  there,  he  understood,  as  others  on  the  Folsom  understood, 
some  one  on  the  Devereaux  to  direct  him  to  port  his  wheel,  and  he  sig- 
naled to  his  wheelman  to  do  so;  but  before  the  wheel  made  more  than 
two  or  three  turns  back  from  the  starboard,  (which  would  hardly  have 
brought  it  to  midship,  as  it  required  eight  turns  to  put  it  from  one  side 
to  the  other,)  he  gavb  another  order  to  put  the  wheel  hard  astarboard, 
and  her  wheel  was  hard  astarboard  when  she  was  struck.  The  tempo- 
rary and  almost  immediately  countermanded  order  to  port  her  wheel 
was  not  executed,  and  did  not  result  in  any  change  of  her  course  to 
starboard.  It  is  not  material  to  determine  whether  any  one  on  the 
Devereaux  did  call  to  the  master  of  the  Mitchell  to  port  his  wheel.  It 
is  admitted  that  the  master  of  the  Devereaux  did  call  to  him  to  let  go  her 
towline,  which,  under  the  circumstances,  might  fairly  be  understood  to 
mean  or  indicate  that  the  Devereaux  would  attempt  or  be  forced  to  cross 
said  line,  and,  in  the  view  of  her  taking  thai  course,  the  master  of  the 
Mitchell  should  properly  have  signaled  his  wheelman  to  port  his  wheel, 
so  as  to  open  a  wider  way  for  the  Devereaux  to  cross  her  bow.  But  see- 
ing the  Devereaux  straightening  up  instead  of  crossing,  the  order  to  port 
was  immediately  changed  to  hard  astarboard  before  the  schooner  had 
made  any  change  in  her  course.  If  the  wheel  of  the  Mitchell  had  been 
fully  ported,  so  as  actually  to  have  changed  her  course  to  starboard,  it 
would  not,  under  the  circumstances,  have  been  a  fault  for  which  she 
should  be  condemned,  because  it  would  have  been  a  movement  or  man- 
euver naade  tn  extremis,  for  which  she  should  not,  under  well-settled  rules, 
be  held  responsible.  But  the  testimony  does  not  affirmatively  establish 
any  such  change  of  course  on  the  part  of  the  Mitchell,  or  sustain  the  charge 
of  the  libel  that  "she  did  not  steer  away  to  the  westward,  but  came  up 
rather  towards  the  course  of  the  Devereaux,  thereby  presenting  her  port 
bow  ahead  of  the  Devereaux." 

It  is  established,  by  a  clear  preponderance  of  the  proof,  that  the  Dev- 
ereaux, in  the  course  of  her  sheer,  passed  or  came  between  the  Fol- 
som and  the  Mitchell.  The  second  mate  of  the  Hackett,  which  was 
astern  of  the  tow,  states  that  he  could  see  the  Devereaux  in  between  them. 
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This  fact  is  testified  to  by  severa]  other  witnesses,  and  is  not  directly 
contradicted.  This  change  of  position  on  the  part  of  the  Devereaux 
might  present  to  a  distant  observer  of  the  occurrence  the  appearance 
of  some  change  in  the  course  of  the  Mitchell.  The  relative  positions 
of  the  vessels  towards  each  other  were  changed  by  the  Devereaux's  sheer, 
and  as  she  straightened  up  between  the  Folsom  and  the  Mitchell,  head- 
ing towards  the  port  bow  of  the  latter,  nearly  end. on,  would  naturally 
present  to  persons  at  a  distance  the  appearance  of  some  change  in  the 
Mitchell's  course,  without  any  such  change  having  actually  taken  place. 
The  Mitchell  was  a  good  steering  vessel,  was  well  appointed  and 
manned,  and  was  violatin.^-  no  law  or  rule  of  navigation  in  carrying 
the  sail  she  did,  so  as  to  impose  upon  her  the  burden  of  showing  that 
her  sail  did  not  contribute  to  cause  the  collision.  The  positive  testi- 
mony of  the  witnesses  that  she  did  not  change  her  course  is  confirmed 
and  corroborated  by  the  position  of  the  vessel  in  striking,  the  place  at 
which  the  Mitchell  was  struck,  and  the  positions  of  the  vessels  when 
they  drew  up  after  the  collision.  After  a  careful  analysis  of  the  testi- 
mony, and  the  facts  and  circumstances  connected  with  the  occurrence, 
we  cannot  concur  in  the  conclusion  reached  by  the  district  court  that 
the  Mitchell  was  in  fault  or  responsible  for  the  collision.  The  faults 
imputed  to  her  that  she  came  up  to  windward;  that  she  failed  to  keep 
her  proper  side  of  the  channel,  and  failed  to  observe  the  sheer  of  the 
Devereaux,  and  steer  over  to  the  westward,  are  not  established  by  the 
preponderance  of  the  testimony,  and  the  probabilities  of  the  case.  It 
is  said  by  the  learned  district  judge  "  that  the  tendency  to  sheer  from 
suction  in  that  channel  by  vessels  passing  under  the  conditions  of  this 
case  was  so  well  known  by  skillful  seamen  that  the  master  of  the  Mitch- 
ell should  have  considered  it  possible,  if  not  probable,  on  the  part 
of  the  Devereaux,  and  have  so  far  guarded  against  it  aa  to  have  bad 
his  own  vessel  in  perfect  control ,  and  his  wheel  on  the  starboard,  so  as 
to  have  headed  bis  vessel  to  port,  and  have  been  able  to  put  her  in  that 
course  promptly,  when  the  emergency  made  it  necessary." 

If  this  proposition  is  correct,  should  not  the  master  of  the  Devereaux 
have  considered  a  sheer  on  her  part  possible,  if  not  probable,  and  have 
BO  far  guarded  against  it  as  to  have  bad  his  own  vessel  in  perfect  con- 
trol, and  her  wheel  on  the  starboard,  so  as  to  have  beaded  his  vessel 
to  port?  Instead  of  doing  this,  he  was  proceeding  down  the  channel 
with  his  wheel  steadied  about  midships,  and  did  not  order  it  to  star- 
board till  after  discovering  the  sheer.  It  would  hardly  be  a  fair  or  con- 
sistent rule  to  put  upon  the  Mitchell  the  duty  of  anticipating  and  guard- 
ing against  the  Devereaux  sheering,  and  at  the  same  time  exonerate  the 
Devereaux  from  the  obligation  of  taking  precautions  to  prevent  or  coun- 
teract the  alleged  well-known  tendency  to  sheer. 

It  remains  to  be  considered  whether  the  Folsom  met  and  passed  the 
Devereaux  at  too  great  speed,  or  at  such  undue  speed  as  to  divert  her 
from  her  course,  and  cause  her  to  sheer  to  starboard.  This  is  the  chief 
&ult  relied  on  to  condemn  the  Folsom,  and  involves  the  question  of  her 
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speed,  and  of  its  tendency  or  effect  in  producing  what  is  called  "suc- 
tion" of  sufficient  force  to  sheer  the  Devereaux  from  her  course.  The 
testimony  as  to  the  speed  of  the  Folsom  just  preceding  and  at  the  time 
of  passing  the  Devereaux  consists  of  the  opinions  and  estimates  of  wit- 
nesses, most  of  whom  were  at  a  considerable  distance  in  front  or  astern 
of  her.  These  estimates  are  in  their  very  nature  speculative,  uncertain, 
and  not  very  reliable.  They  have  not  the  force  and  character  of  pos- 
itive testimony,  and  are  not  entitled  to  as  much  weight  and  consid- 
eration as  the  estimates  and  opinions  of  those  who  were  upon  the  Fol- 
som, and  in  a  better  position  to  form  a  correct  judgment  on  the  sub- 
ject, especially  if  the  latter  are  corroborated  by  other  established  facts 
and  circumstances.  The  master,  mate,  wheelman,  and  engineer  of  the 
Folsom  place  her  speed  after  checking  down  and  entering  the  channel 
at  from  four  to  four  and  one  half  miles  per  hour.  The  master  and 
mate  of  the  Mitchell  and  Nelson  give  substantially  the  same  estimate. 
It  is  established  by  the  most  positive  testimony  of  the  Folsom's  offi- 
cers— master,  mate,  wheelman,  first  and  second  engineer,  and  fireman 
— that,  immediately  after  the  first  signal  of  one  blast,  the  engine  of  the 
Folsom  was  checked  down,  and  half  its  steam  shut  off;  the  natural 
tendency  and  probable  effect  of  which  was  to  reduce  her  speed  nearly 
one  half,  as  stated  by  several  witnesses.  That  persons  at  varying  dis- 
tances in  front  and  rear  of  the  Folsom  did  not  hear  the  three  whistles 
,to  check,  or  did  not  notice  any  checking  on  her  part,  is  such  negative 
evidence  as  will  not  warrant  the  court  in  reaching  the  conclusion  that 
\  six  or  eight  intelligent  and  unimpeached  witnesses,  in  a  position  to  know 
the  fact,  have  testified  falsely  in  stating  that  she  was  checked  down. 
The  established  rule  is  that  the  testimonj'  of  officers  and  witnesses  as  to 
what  was  actually  done  on  board  their  own  vessel  is  entitled  to  greater 
weight  than  that  of  witnesses  on  other  boats,  who  judge  or  form  opin- 
ions merely  from  observation.  The  Hope,  4  Fed.  Rep.  89;  The  Winmn, 
20  Fed.  Rep.  248,  249;  and  The  Alberta,  23  Fed.  Rep.  807,  etc.  In 
'  the  application  of  that  rule  to  the  testimony  in  this  case  it  admits  of  no 
doubt  that  the  Folsom  did  check  her  speed,  upon  entering  the  channel, 
down  to  about  four  or  four  and  one  half  miles  an  hour.  This  is  cor- 
roborated and  confirmed  by  other  established  facts  and  circumstances. 
The  distance  from  the  can  buoy  in  Mud  lake  to  the  place  of  collision  is 
about  14i  miles.  The  Folsom  and  her  tow  weighed  anchor  and  started 
from  the  former  point  between  4  and  4:30  a.  m.  on  the  morning  of  Au- 
gust 13,  1890.  The  collision  occurred  about  7:30  a.  m.,  so  that  the 
Folsom  and  her  tow  were  about  three  houre  in  traveling  said  distance  of 
14J  miles.  Her  speed  before  reaching  the  entrance  of  the  channel  was 
greater  than  after  entering  the  channel  and  checking  down;  but,  consid- 
ering the  entire  distance,  and  the  time  in  which  it  was  traveled,  her 
average  speed  did  not  exceed  five  miles  an  hour  from  her  place  of  start- 
ing that  morning  to  the  place  of  collision;  and,  having  checked  after  en- 
tering the  channel,  it  admits  of  little  or  no  question  that  her  speeii 
against  the  current  was  under  five  miles  an  hour.     This  is  further  con- 
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firmed  by  other  established  facts.  When  she  assented  to  the  two 
whistles  of  the  Devereaux,  she  was  about  three  quarters  of  a  mile  from 
the  place  of  collision.  The  Devereaux  was  at  that  time  about  opposite 
the  fourth  red  spar  buoy  from  the  upper  entrance  of  the  cut,  or  about 
half  a  mile  above  the  second  elbow  from  that  entrance.  From  that  po- 
sition to  the  place  of  collision  the  distance  is  something  over  three  quar- 
ters of  a  mile,  so  that  after  exchanging  and  agreeing  upon  signals  they 
were  nearly  equidistant  irom  the  place  of  collision.  If  there  was  any 
difference,  the  Devereaux  had  the  greater  distance  to  travel.  It  is  thus 
established  that  the  two  vessels  were  moving  at  about  the  same  relative 
speed  through  the  water,  or  so  nearly  the  same  speed  that  the  difference 
was  practically  immaterial  in  its  effect.  The  testimony,  read  and  con- 
sidered in  the  light  of  all  the  attendant  and  surrounding  circumstances, 
fails  to  establish  any  undue  speed  on  the  part  of  the  Folsom.  It  is 
further  established  to  our  satisfaction,  by  the  clear  preponderance  of  the 
proof,  that,  when  the  master  of  the  Folsom  discovered  the  Devereaux 
start  to  sheer,  he  promptly  stopped  his  engine  and  backed  his  boat,  and 
did  everything  that  could  be  done  to  avoid  the  collision. 

Under  these  conditions,  is  the  libelants'  theory  that  the  sheer  of  the 
Devereaux  and  consequent  collision  was  caused  by  suction  from  the 
Folsom's  passing  at  too  great  speed  established?  We  are  clearly  of  the 
opinion  that  it  is  not.  When  passing  through  the  water,  vessels,  in 
proportion  to  their  size  and  speed,  produce  or  give  rise  to  displacement 
waves,  which  run  out,  quartering  astern  from  their  course,  and  affect 
smaller  vessels  within  their  reach.  The  cases  are  numerous  in  which 
larger  vessels  have  been  condemned  for  injuries  caused  to  smaller  vessels 
from  such  displacement  waves.  It  is  also  shown  by  the  testimony  in 
this  case  that  when  vessels  are  passing  each  other  in  the  same  direction 
there  is  a  tendency  on  the  part  of  the  smaller  vessel  to  be  drawn  out  of 
her  course,  and  towards  the  track  of  the  larger,  as  the  latter  passes. 

In  the  case  of  jVestor  v.  The  City  of  Ckcdand,  Mr.  Justice  Bbown,  then 
district  judge,  said  that  if  vessels  are  going  in  the  same  direction,  and 
passing  near  each  other,  it  (suction)  had  a  very  powerful  effect  to  deflect 
the  weaker  vessel  from  her  course,  and  that  the  suction  of  two  vessels 
meeting  and  passing  each  other  was  not  very  powerful,  its  operation  be- 
ing too  short  to  make  any  particular  effect  upon  the  action  of  the  two 
vessels,  "unless  one  is  much  larger  than  the  other."  The  theory  of  suc- 
tion in  meeting  and  passing  vessels  is  that  the  current  which  rushes  in 
astern  to  fill  the  displacement  of  water  caused  bj'  the  larger  or  more  rap- 
idly moving  vessel  has  a  tendency  to  draw  the  other  out  of  her  course 
when  her  bow  comes  within  its  influence.  When  it  is  considered  that 
such  current  has  its  direction  in  the  line  of  the  moving  vessel,  with  its 
greatest  force  and  strength  directly  astern,  its  lateral  bearing  as  a  draw- 
ing and  diverting  influence  cannot,  as  suggested  by  Judge  Browx,  be 
very  powerful.  Whatever  may  be  its  force,  it  is  clear,  from  the  testi- 
mony and  from  reason,  that  the  smaller  vessel  is  most  liable  to  be  af- 
fected by  it.     A  relatively  greater  speed  on  the  part  of  the  smaller  ves- 
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sel  may  counteract  such  influence,  and  may  even  deflect  to  some  extent 
the  larger  vessel,  if  her  speed  is  sufficiently  in  excess.  But  no  such  fact 
is  established  in  this  case,  and  the  opinion  of  witnesses,  based  upon  hy- 
pothetical statements,  not  supported  by  the  weight  of  proof,  amounts  to 
practically  nothing.  That  the  Folsom,  185  feet  long,  without  cargo, 
with  an  average  draft  of  7  feet,  should  have  drawn  or  diverted  the  Dev- 
eratlix,  270  feet  long,  carrying  a  cargo,  and  with  an  average  draft,  fore 
ai^aft,  of  nearly  15  feet,  or  more  than  double  that  of  the  Folsom,  is  in 
itself  highly  improbable;  so  much  so  that  it  would  require  the  clearest 
proof  to  establish  the  proposition.  The  displacement  of  the  Devereaux 
was  nearly  four  times  as  great  as  that  of  the  Folsom.  When  her  bow 
passed,  or  was  in  the  act  of  passing,  the  stern  of  the  Folsom,  she  was 
drawing  about  four  feet  more  of  water  than  the  FoLsom's  stem  was  dis- 
placing. This  four  feet  of  water  was  in  no  way  affected  by  the  Folsom's 
displacement,  and,  while  it  enconipassed  the  bow  of  the  Devereaux,  it 
is  difticult  to  understand  how  the  latter  could  have  been  diverted  from 
her  course  by  the  Folsom,  even  if  the  latter  had  been  going  six  or  seven 
miles  an  hour.  After  the  collision  the  Folsom  went  up  the  channel, 
and  passed  the  Northern  Queen  within  about  30  feet  at  a  greater  rate  of 
speed  than  she  passed  the  Devereaux,  with  little  or  no  effect  upon  her 
course,  although  the  Northern  Queen  had  less  draft  of  water  than  the 
Devereaux,  and  was  not  working  her  engines.  But  when  it  is  shown 
that  the  speed  of  the  Folsom  was  not  excessive,  that  it  did  not  exceed 
that  of  the  Devereaux,  the  theory  of  the  latter  having  been  caused  to 
sheer  by  the  former's  displacement  of  water  is  exploded. 

It  is  shown  by  the  testimony  that  when  vessels  approach  too  near  the 
bank  or  bdttom,  or  "smell  the  land,"  as  it  is  called  in  sailor  parlance, 
they  have  a  strong  tendency  to  sheer  towards  deep  water.  Whether  the 
Devereaux's  sheer  was  occasioned  by  this  influence,  we  are  not  now 
called  upon  to  determine.  In  .view  of  the  fact,  disclosed  in  the  record, 
that  there  is  now  pending  at  Detroit  a  suit  in  admiralty  by  the  owner 
of  the  Mitchell  against  the  Devereaux  to  recover  the  damage  sustained 
by  the  former  on  account  of  said  collision,  we  do  not  deem  it  proper  to 
express  any  opinion  as  to  whether  the  Devereaux  was  in  fault  in  not 
stopping  in  the  wide  cut  above  the  second  elbow  until  the  Folsom  and 
tow  came  through  the  narrow  natural  channel,  instead  of  meeting  and 
attempting  to  pass  in  the  latter;  or  as  to  whether  her  sheering,  while  ap- 
proaching or  passing  the  Folsom,  was  due  to  negligent  management  or 
inattention  on  the  part  of  the  Devereaux;  or  whether  her  master  should 
have  anticipated  her  sheering,  and  guarded  against  it;  or  as  to  whether 
her  sheering  was  caused  by  too  near  an  ap])roach  to  the  eastern  bank  of 
the  channel;  or  whether  it  was  an  unavoidable  accident.  These  are 
questions  involved  in  the  suit  pending  against  the  Devereaux.  For  the 
same  reason,  we  have  not  undertaken  to  determine  at  what  precise  point 
the  Devereaux  commenced  taking  her  sheer,  whether  before  reaching  the 
Folsom  or  when  their  bows  or  stems  were  abreast  of  each  other,  or  when 
her  bow  had  passed  the  Folsom's  stern;  our  have  we  passed  upon  the 
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question  whether  the  Devereaux,  in  departing  from  the  statutory  rule  of 
passing  the  Folsom  on  the  port  side,  took  the  risk  of  her  ability  to  pass 
safely  on  the  starboard  hand,  as  was  held  in  The  Titan,  49  Fed.  Rep. 
479.  480,  1  C.  C.  A.  324.  What  we  decide  in  this  case  is  that  the  li- 
belants have  failed  to  establish,  by  any  fair  and  satisfactory  preponder- 
ance of  proof,  as  the  burden  was  on  them  to  do,  that  the  Devereaux's 
sheering,  and  the  collision  resulting  therefrom,  was  caused  by  any  flMilt 
of  either  the  Folsom  or  Mitchell  or  both.  We  have  reached  this  con- 
clusion without  considering  the  new  testimony  taken  by  the  appellants 
since  the  appeal,  as  we  entertain  some  doubt  whether,  after  an  appeal 
in  admiralty  to  this  court,  new  testimony  can  be  taken,  under  existing 
provisions  of  law. 

The  decree  of  the  district  court  condemning  the  Folsom  and  Mitchell 
is  erroneous,  and  is  accordingly  reversed,  and  the  cause  is  remanded  to 
said  court,  with  direction  to  dismiss  the  libel  at  libelants'  costs. 


The  Balize. 
In  re  Surplus  Proceeds  of  Tug  Balize. 
(Circjtit  Court,  E.  D.  Michigan.    October  3,  18^.) 

Mabitime  Lieks— Enporcemen't — Disposition  of  Subplus— Jubisbiction  of  District 
Court. 

A  tug  was  sold  to  satisfy  certain  maritime  liens,  after  the  dischargeof  which  there 
remained  in  court  a  surplus,  which  was  claimed  by  both  the  former  owner  and  his 
creditors.  The  creditors  who  petitioned  that  the  fund  be  paid  to  them  were  of  two 
classes,— those  claiming  for  supplies  furnished  to  boats  other  than  the  tng,  and  for 
which  suits  f?i  personam  were  pending;  and  those  claiming  for  services  rendered 
as  master  of  the  tug  and  of  other  boats,  and  for  which  judgments  in  perHiniam  had 
been  obtained  and  executions  returned  miUa  hrmn.  Held,  that  the  suits  and  judg- 
ments In  persmiiim  conferred  no  vested  right  on  the  master  of  the  tug  or  other  pe- 
titioning creditors  to  a  specific  interest  in  the  surplus,  such  as  the  forty-third  ad- 
miralty rule  contemplates,  and  that,  therefore,  the  district  court  had  no  jurisdic- 
tion in  admiralty  to  create  liens  on  the  surplus  as  against  the  former  owner. 

In  Admiralty.  On  appeal  from  district  court.  Modified  and  af- 
firmed. 

Jared  W.  Finney,  Jama  J.  Atki-nson,  Henry  H.  Stean,  and  Moore  &  Can' 
field,  proctors  for  the  several  claimants. 

Jackson,  Circuit  Judge.  Under  admiralty  proceedings  in  the  United 
States  district  court  at  Detroit  the  steam  tug  Balize  was  sold  to  satisfy 
certain  maritime  liens.  After  paying  off  and  discharging  these  liens, 
there  remains  in  the  registry  of  the  court  surplus  proceeds  arising  from 
said  sale  to  the  amount  of  thirteen  or  fourteen  hundred  dollars,  and  the 
question  now  presented  for  decision  relates  to  the  proper  disposition  *(^ 
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be  made  of  this  surplus,  which  is  claimed  by  the  Detroit  Tag  &  Transit 
Company,  as  the  owner  of  the  Balize  before  its  sale,  and  by  several 
of  said  company's  creditors,  who  have  filed  petitions  praying  that  the 
tunil  may  be  paid  over  to  them,  rather  than  to  the  former  owner  of  tiie 
tug.  The  petitioning  creditors  consist  of  two  classes,  viz.:  Mrsl,  those 
having  claims  against  the  Detroit  Tug  &  Transit  Company  for  supplies  of 
coal,  etc.,  furnished  boats  of  said  company  otiier  than  the  Balize,  and 
for  which  suits  in  personam  are  now  pending;  and,  secondly,  those  having 
claims  for  services  rendered  as  master  of  the  Balize  and  of  other  boats  of 
said  Detroit  Tug  &  Transit  Company.  This  latter  class  of  petitioners 
have  severally  obtained  judgments  in  personam  against  the  Detroit  Tug 
&  Transit  Company,  on  which  executions  have  been  issued  to  the  mar- 
shal, and  by  him  returned  nulla  bona.  The  district  court  ordered  and 
decreed  that  Hiram  Ames,  master  of  the  tug  Balize,  should  be  paid  in 
full  out  of  said  surplus,  and  that  the  remainder  of  said  fund  should  be 
turned  over  to  the  Detroit  Tug  &  Transit  Company  as  the  owner  thereof. 
The  other  petitioning  creditors  were  held  not  to  be  entitled  to  payment 
out  of  said  surplus,  and  their  petitions  were  dismissed.  From  this  de- 
cree all  the  claimants  of  said  surplus  have  appealed  to  this  court. 

After  a  careful  examination  of  the  questions  presented  by  the  appeal, 
I  am  satisfied,  contrary  to  my  first  impressions,  that  the  action  of  |the 
district  court  in  allowing  and  directing  the  debt  of  Ames,  the  master  of 
the  Balize,  to  be  paid  out  of  this  surplus,  is  erroneous.  This  allowance 
was  no  doubt  made  upon  the  autliority  of  The  Santa  Anna,  Blatchf.  & 
II.  80,  81,  where  it  was  held  that  the  master,  as  against  the  owner,  was 
entitled  to  payment  out  of  a  surplus  remaining  in  court.  But  that  case 
has  been  practically  overruled  by  the  supreme  court  of  the  United  States 
in  the  case  of  Tlte  JyoUatcannn,  20  Wall.  221,  21  Wall.  559,  which  held 
that  surplus  proceeds,  in  such  cases  as  the  present,  must  be  paid  over 
to  the  owner,  unless  claimed  by  a  creditor  having  a  specific  lien  thereon 
either  by  contract  or  statute.  "The  proceeds  arising  from  such  a  sale, 
[by  order  of  the  admiralty  court,]  if  the  title  of  the  owner  is  unincum- 
bered, and  not  subject  to  any  maritime  lien  of  any  kind,  belong  to  the 
owner,  as  admiralty  courts  are  not  courts  of  bankruptcy  or  insolvency. 
Nor  are  they  invested  with  any  jurisdiction  to  distribute  such  property 
of  the  owner,  any  more  than  any  other  property  belonging  to  him,  among 
his  creditors."  20  Wall.  221.  The  cases  relied  on  by  the  petitioning 
creditors,  viz..  The  Guiding  Star,  18  Fed.  Rep.  263,  and  Tlie  E.  V.  Muady, 
22  Fed.  Rep.  173,  decided  by  Mr.  Justice  Matthkvvs,  do  not  conflict 
with  the  principle  announced  in  The  Ixittawannn  Case.  In  both  these 
cases  the  learned  judge  awarded  the  surplus  fund  to  lien  creditors, — 
creditors  who  held  prior  liens  on  the  profwrty  or  its  proceeds,  either  by 
contract  or  by  statute.  Neither  the  master  of  the  Balize  nor  any  of  the 
other  petitioning  creditors  had  any  specific  lien  upon  the  Balize  or  its 
proceeds,  either  by  statute  or  by  contract.  The  district  court,  as  an 
admiralty  court,  has  no  jurisdiction  to  create  liens  on  this  surplus  as 
against  the  owner.     It  can  only  assert  and  enforce  against  the  owner 
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prior  specific  liens  which  the  owner  or  the  law  have  previously  created 
or  established.  The  judgments  which  the  several  masters  have  obtained 
against  the  Detroit  Tug  &  Transit  Company  tn  peraonam,  the  issuance  of 
executions,  and  returns  of  nvUa  bona  thereon,  created  no  lien  on  said  sur- 
l)lu8.  The  suits  and  judgments  in  personam  conferred  no  vested  right  to 
a  specific  interest  in  said  surplus,  such  as  the  forty-third  admiralty  rule 
contemplates.  The  creditor  w-ho  claims  satisfaction  out  of  surplus  pro- 
ceeds in  such  cases  must  come  into  court  with  an  existing  specific  lien. 
He  cannot  invoke  the  aid  of  a  court  of  admiralty  to  create  such  lien  by 
attaching  or  impounding  the  fund.  The  admiralty  court  can  only  en- 
force or  give  effect  to  subsisting  liens  created  by  statute  or  contract  as 
against  the  owner  of  surplus  proceeds.  It  may  be,  and  doubtless  is,  in- 
equitable for  the  owner  to  :  -sert  its  right  to  this  surplus,  and  leave  bona 
fide  debts  unpaid,  but  a  court  of  admiralty  has  no  such  equitable  juris- 
diction as  will  enable  it  to  correct  such  a  wrong.  The  claim  of  the 
master  of  the  Belize  cannot  be  distinguished  from  that  of  the  other  cred- 
itors, and  the  decree  of  tlie  district  court  allowing  and  directing  its  pay- 
ment is  reversed.  In  all  other  respects  the  decree  of  the  district  court  is 
affirmed.  The  entire  surplus  will  be  paid  over  to  the  owner,  the  Detroit 
Tug  &  Transit  C!ompany,  and  the  creditor  petitions  will  be  dismissed, 
with  costs.  The  costs  incident  to  the  petition  of  the  Detroit  Tug  & 
Transit  Company  will  be  retained  out  of  the  fund  in  the  registry  of  the 
court,  and  the  balance  of  said  fund  will  then  be  paid  over  to  said  Detroit 
Tug  &  Transit  Company  or  to  its  proctor  of  record. 
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Toils  V.  Omtbn. 

(Cirewtt  Court,  JB.  D.  UicMgan.    Jom  8,  Ml.) 

Ko.  8,287. 

t.  Onoun  CoPRM   Jubmdictioh — Constsuctio:?  of  Wiu. 

Where  the  neoewary  diversity  of  citixenship  exists,  the  olroult  ooart  has  Jnrls- 
diotion  of  a  suit  for  the  construction  of  a  will,  the  execution,  TsUdity,  and  probate 
of  wbloh  are  recognixed,  there  having  been  no  eonstruotion  of  the  will,  and  no  ad- 
judication of  complainant's  rights  thereunder,  either  by  the  probate  court  in  which 
the  settlement  of  the  estate  is  pending,  or  by  any  other  tribunal  haTlne  jurisdic- 
tion of  the  subject  and  the  parties.  Colton  v.  CoUon,  8  Sup.  Ct.  Rep.  tlM,  187  V. 
8.  801.  808.  followed.    Broderick't  Will,  81  Wall.  608,  distinguUhed. 

8.  Dbbd— Obuvbbt — Btidbxob. 

A  husband  used  moneys  of  his  wife  in  settling  his  own  debts,  and  thereafter  had 
the  use  of  her  funds,  without  ever  accounting.  Ha  subsequently  conveyed  to  her 
all  of  the  property  then  possessed  by  him  by  a  deed,  reciting  a  consideration  of 
^,000,  and  reserving  a  life  use  of  the  properly.  The  deed,  executed  with  all  due 
form^ties,  was  found  after  his  death  in  his  office  safe,  in  an  envelope  containing 
other  valuable  papers  which  belonged  to  bis  wife,  and  of  which  be  had  charge ;  and 
in  a  will  made  shortly  before  his  death  he  formally  declarod  that  he  had  "executed 
and  delivered  "  to  his  wife  such  a  conveyance.  HelA,  that  these  facts  were  suffi- 
cient to  establish  the  delivery  of  the  deed. 

>.  Wills — Constboction— Creation  or  Trust — Intest  of  Testator. 

By  the  second  clause  of  his  will,  the  husband,  after  stating  that  his  reasons  fot 
making  the  will  were  to  avoid  all  questions  that  might  arise  about  the  previous 
deed  to  his  wife,  and  to  express  his  wishes  as  to  the  use  and  disposition  of  the  prop- 
erty oonveyed  to  her,  devised  and  bequeathed  to  her  all  the  real  and  personal  prop- 
erty of  which  he  died  seised  or  possessed;  and  by  the  fifth  clause  he  expressed  his 
desire  that  his  wife  "should  make  free  use  of  all  the  property  so  oonveyed  and  de- 
vised to  her  for  her  own  use  or  for  charitable  purposes,  knowing  that,  in  case  any 
of  my  Immediate  relatives  or  her  sister  should,  by  misfortune  or  otherwise,  need 
any  assistance,  she  would  generously  share  with  them ;  and  therefore  I  feel  uo 
hesitation  in  leaving  with  my  wife  the  power  to  carry  out  the  wishes  as  expressed 
herein."  Held,  that  no  enforceable  trust  was  created,  for  the  desire  of  the 
testator  was  not  imperative,  as  It  left  with  the  wife  the  poWer  to  judge  both  when 
aid  was  needed  and  the  amount  thereof. 

4w  Same. 

By  the  sixth  clause  testator  provided  that  "it  is  my  wish  that  such  property  as 
my  wife  may  have  remaining  undisposed  pt  at  her  death  that  she  staould  previously 
wUl  the  same  to  her  sister,  and  to  m  v  brothers  and  sisters,  in  equal  proportions,  leav- 
ing it  entirely  with  her  to  make  such  disposition  of  her  property  by  will  as  her  judg- 
ment shall  dictate,  merely  expressing  my  desire  In  the  premises;  and,  should  she 
prefer  to  retain  or  dispose  of  the  property  so  conveyed  and  devised  to  her  in  a 
manner  different  from  my  wishes  as  herein  expressed,  she  is  at  full  liberty  to  do 
so,  without  having  her  right  or  motives  for  so  doing  called  in  question. "  Held, 
that  no  trust  was  created  in  favor  of  the  brothers  and  sisters  of  testator  enf  orceabto 
against  the  estate  of  the  wife,  who  died  intestate,  as  the  power  given  to  her  was 
discretionary. 

In  Equity.     Bill  by  Joel  P.  Toms  against  Julia  Frances  Owen  for  • 
construction  of  the  wiU  of  Robert  P.  Toms,  deceased.     Bill  dismissed. 
C.  I.  Walker,  {Charles  A.  Kent,  of  counsel,)  for  complainant. 
Wm.  J.  Qray,  (Otto  Kirehner,  of  counsel,)  for  defendant. 

Jackson,  Circuit  Judge.  The  complainant  seeks  by  his  bill  to  obtain 
a  construction  of  the  wiU  of  his  brother,  Robert  P.  Toms,  deceased,  and 
to  set  up  and  have  declared  in  his  favor  a  trust  in  and  to  such  property 
88  was  devised  to  the  wife  of  the  testator,  and  remained  undisposed  of 
at  her  death.  The  defendant,  as  the  heir  at  law  of  Mrs.  Sarah  Caroline 
v.62F.no.5— 27 
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Toms,  wife  and  devisee  of  said  Robert  P.  Toms,  in  and  by  her  answer 
denies  that  any  trust  was  created  by  the  will  of  tlie  testator  in  complain- 
ant's favor;  claims  that  the  testator  in  September,  1875,  before  the  exe- 
cution of  his  will,  had  by  deed  conveyed  all  or  most  of  the  property  re- 
ferred to  and  described  in  his  will  to  his  wife;  and  also  questions  the 
jurisdiction  of  this  court  to  entertain  the  suit,  and  afford  the  relief 
sought,  inasmuch  as  the  settlement  and  administration  of  the  estate  of 
Robert  P.  Toms  and  of  said  Sarah  Caroline  Toms  are  pending  in  the 
proper  probate  court  of  the  state  of  Michigan,  of  which  state  said  Robert 
P.  and  Sarah  Caroline  were  residents  and  citizens  at  the  times  of  their 
respective  deaths.  We  think  this  objection  to  the  jurisdiction  of  the 
court  is  not  well  taken.  It  is  not  the  object  or  purpose  of  the  bill  either 
to  amend  or  affirm  the  probate  of  the  will  of  Robert  P.  Toms,  or  ixx  any 
way  to  interfere  with  the  proper  jurisdiction  of  the  probate  court,  and 
its  proceedings,  so  as  to  bring  the  case  within  the  rule  laid  down  in 
Broderkh's  Will,  21  Wall.  503,  and  subsequent  cases,  holding  that  the 
United  States  circuit  courts,  as  courts  of  equity,  have  no  general  juris- 
diction for  annulling  or  affirming  the  probate  of  a  will.  The  complain- 
ant asserts  rights  under  a  will  whose  execution,  validity,  and  probate 
are  recognized,  and,  having  the  requisite  diverse  citizenship,  he  may 
seek  relief  in  this  court;  there  having  been  no  construction  of  the  will, 
and  no  adjudication  of  his  rights  thereunder,  by  any  tribunal  having  ju- 
risdiction of  the  subject  and  parties.  This  is  settled  by  the  case  of  CW- 
tmi  v.  CbZtoH,  127  U.  S.  301,  308,  8  Sup.  Ct.  Rep.  1164. 

The  will  of  Robert  P.  Toms,  which  it  is  claimed  charged  his  estate, 
or  so  much  thereof  as  remained  undisposed  of  at  the  death  of  his  wife, 
with  a  trust  in  favqr  of  complainant,  provided  as  follows: 

"In  the  name  of  God.  amen.  I,  Robert  P.  Toms,  of  the  city  of  Detroit, 
being  of  sound  mind  and  disposing  memory,  do  make,  publisli.  and  declare 
this  to  be  my  last  will  and  testament,  in  manner  following,  to  wit:  First.  I 
do  will  and  direct  tbat  all  my  just  debts,  funeral  expenses,  and  expense  of 
administering  my  estate  be  paid,  as  soon  as  practicable  after  my  death,  out 
of  my  personal  estate.  Second.  I  have  heretofore  executed  and  delivered  to 
my  beloved  wife.  Sarah  Citroline  Toms,  a  conveyance  of  all  the  property  of 
which  I  shall  die  seised  or  possessed:  and  to  avoid  all  accidents  or  questions 
that  may  arise,  ami  for  the  purpose  of  giving  expression  to  my  wishes  as  to 
her  use  and  disposition  of  the  property  so  conveyed  to  her,  this  will  ia  made, 
and  I  do  therefore  devise  and  bequeath  to  my  beloved  wife  all  the  real  and  per- 
sonal property,  of  every  name  and  nature  and  wheresoever  situated,  of  which 
I  shall  die  seised  or  possessed.  Third.  It  is  my  wish  and  desire  that  all  my 
personal  ornaments,  jewery.  and  apparel,  watch,  gun,  and  Hshing  tackle, 
should  be  given  by  my  beloved  wife  to  my  dear  brothers,  or  to  the  survivor 
of  them,  as  soon  after  my  decease  as  practicable.  Fourth.  It  is  my  wish  and 
desire  that  my  beloved  wife  shall  give  to  'JVilliam  J.  Gray  and  Robert  Toms 
Gray,  sons  of  my  dearest  and  best  beloved  friend,  William  Gray,  Esq.,  my 
law  library,  safe,  office  furniture,  and  all  things  connected  with  my  office  as 
used  by  me,  in  the  hopes  of  their  becoming  partners  when  admitted  to  the 
bar.  so  that  no  division  shall  become  necessary  of  the  library;  and  that  she 
will  attend  to  the  education  of  Robert  Toms  Gray,  furnishing  him  with  a 
suitable  sum  for  his  clothing  and  expenses,  and  for  his  collegiate  education, 
and  until  he  shall  be  admitted  to  the  bar.    Fifth.  It  is  my  wish  and  desire 
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tbiit  my  beloved  wife,  wlio  hasulways  been  kind,  affectionate,  and  devoted 
to  me,  should  make  free  use  of  all  the  property  so  conveyed  and  devised  to 
her  for  her  own  use  or  for  charitable  purposes,  knowing  that  in  case  any  of 
my  immediate  relatives,  or  her  sister,  Julia  Frances  Owen,  who  has  always 
been  a  kind  sister  and  devoted  frieud,  should,  by  misfortune  or  otherwise, 
need  or  require  any  aid  or  assistance,  that  she  would  cheerfully  and  generously 
share  with  thera ;  and  therefore  feel  no  hesitation  in  leaving  with  my  wife 
the  power  to  carry  out  the  wishes  as  expressed  herein.  Sixth.  As  I  have 
no  children  to  inherit  ray  property,  it  Is  my  wish  that  such  property  as  my 
wife  may  have  remaining  undisposed  of  at  her  death,  that  she  should  pre- 
viously will  and  devise  the  same  to  her  sister,  and  to  my  surviving  brothers 
and  steters,  in  equal  proportions,  leaving  it  entirely  with  her  to  make  such 
use  and  disposition  of  her  property  by  will  as  her  kind  heart  and  good  judg- 
ment shall  dictate,  merely  expressing  my  desires  and  wishes  in  the  premises; 
and  if  change  of  fortune,  or  other  causes,  shall,  in  her  judgment,  make  it  un- 
wise to  carry  out  anyor  all  of  the  foregoing  wishes  or  requests,  she  is  absolved 
from  carrying  out  the  same,  as  my  wish  to  suitably  provide  for  her  care  and 
comfort  surpasses  ail  other  considerations;  and,  sliould  she  prefer  to  retain 
or  dispose  of  the  property  so  conveyed  and  devised  to  her  in  a  manner  differ- 
ent from  wishes  as  herein  expressed,  she  is  at  full  liberty  so  to  do,  without 
having  her  right  or  motives  for  so  doing  called  in  question  by  my  executors, 
or  by  any  person  or  persons.  Seventh.  I  do  hereby  nominate  and  appoint 
my  friends,  Geo.  H.  Lothrop,  Esq.,  and  William  .J.  Gray,  Esq.,  to  be  the  ex- 
ecutors, and  my  beloved  wife  to  be  the  execiitrix,  of  this,  my  last  will  and 
testament;  and,  having  the  fullest  confidence  in  them,  I  direct  that  no  iMnds 
or  other  security  be  required  of  them  for  the  faithful  performance  of  their 
duties.  In  witness  whereof  I  have  hereunto  svt  my  hand  and  seal  this  four- 
teenth day  September,  1877." 

The  deed  referred  to  in  the  second  clause  of  the  will  bears  date  Augftst 
7,  1875,  and  for  the  recited  consideration  of  $50,000,  to  the  grantor 
paid  by  his  wife,  (Mrs.  Toms,)  grants,  bargains,  sells,  releases,  and  for- 
ever quitclaims  to  her,  her  heirs  and  assigns,  forever,  "all  the  estate, 
real,  personal,  and  mixed,  of  every  name  and  nature,  whatsoever  and 
wheresoever  situated,  belonging"  to  the  said  Robert  P.  Toms,  or  in  which 
he  has  any  interest,  "subject  only  to  the  right  of  said  party  of  the  first 
part  to  use,  occupy,  and  enjoy-  the  same  for  and  during  the  term  of  his 
natural  life.'"  It  purports  to  have  been  signed,  sealed,  and  delivered  in 
the  presence  of  his  subscribing  witnesses.  The  complainant  charges  in 
his  bill  that  this  conveyance  was  never  in  fact  delivered  to  the  grantee, 
and  was  therefore  inoperative  to  vest  her  with  the  estate  then  owned  by 
her  husband.  This  is  denied  by  the  answer.  Robert  P.  Toms  died  on 
March  10,  1884.  Shortly  after  his  death  said  deed  was  found  in  his 
office  safe  in  an  envelope,  which  contained  valuable  papers  of  his  wife, 
as  well  as  papers  of  his  own;  and  on  28th  of  !Xovember,  1884,  it  was 
duly  recorded  in  the  proper  register's  office  of  the  county.  Mrs.  Toms 
died  intestate  in  June,  1888,  belbre  the  institution  of  the  present  suit, 
having  in  her  possession  and  claiming  as  her  own  absolutely  the  prop- 
erty covered  by  said  conveyance,  as  well  as  that  subsequently  acquired 
by  her  husband  and  disposed  of  by  his  will. 

Robert  P.  Toms  was  a  lawyer  of  larg^  practice  and  experience.  In 
1857  a  hanking  firm  of  which  he  was  a  member  failed  for  about  8400,000, 
for  the  payment  of  which  he  was  personally  liable.     In  185'J  he  made 
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a  general  assignment  for  tlie  benefit  of  liis  creditors,  and  for  about  10 
years  thereafter  he  was  engaged  in  compromising,  buying  up,  and  get- 
ling  releases  of  the  banlting  firm's  debts  for  which  he  was  liable.  Those 
liabilities  were  settled  and  discharged  some  time  about  1869.  His  wife 
had  funds  of  her  own  derived  from  the  estates  of  her  father  and  mother, 
which,  as  appears  from  the  evidence,  were  used  by  said  Robert  P.  Toms 
in  settling  up  the  liabilities  against  him  growing  out  of  the  failure  of  his 
banking  firm.  It  is  also  shown  that  after  being  relieved  of  his  embarass- 
ments  he  hud  the  use  of  his  wife's  funds.  It  does  not  appear  that  he 
ever  accounted  to  her  for  the  funds  so  used,  and  it  may  be  feirly  as- 
sumed that  he  was  her  debtor,  or  so  considered  himself,  on  August  7, 
1875,  when  the  conveyance  aforesaid  was  executed,  and  that  its  purpose 
was  to  repay  or  refund  to  the  wife  what  he  regarded  as  equitably  due 
her.  This  deed,  after  being  duly  executed,  was  deposited  in  the  safe 
where  the  wife's  valuable  papers  -were  habitually  kept,  and  was  found  in 
an  envelope  containing  other  valuable  papers  and  securities  belonging  to 
her.  There  is  no  fact  or  circumstance  disclosed  by  the  evidence  that 
fairly  or  necessarily  negatives  the  presumption  arising  from  the  formal 
execution  of  the  conveyance,  and  its  being  deposited  with,  and  found 
among,  other  valuable  papers  of  the  grantee,  that  the  deed  was  never  de- 
livered so  as  to  become  operative  in  the  lifetime  of  the  grantee.  Again, 
his  will,  executed  about  two  years  later,  expressly  declares  in  the  second 
clause  thereof  that  he  had  previously,  not  only  executed,  but  "delivered," 
to  his  wife  a  conveyance  of  all  his  property;  and  in  other  clauses  of  the 
\^11  refers  to  the  property  "so  conveyed  to  her."  Robert  P.  Toms  being 
a  lawyer  of  experience,  it  should  be  assumed  that  he  knew  the  force  and 
meaning  of  the  terms  he  used  in  reference  to  that  conveyance.  When 
he  formally  declared  in  his  will  that  he  had  "executed  and  delivered"  to 
his  wife  such  a  conveyance,  the  language  should  be  given  its  natural 
force  and  legal  meaning,  and,  in  view  of  the  other  facts  and  circum- 
stances above  stated,  should  be  held  sufficient  to  establish  the  delivery  of 
the  deed.  The  second  clause  of  the  will,  and  the  other  facts  of  the  case 
connected  with  the  execution  of  the  deed,  and  its  being  found  with  and 
among  the  valuable  papers  of  the  grantee,  certainly  do  not  tend  to  estab- 
lish the  allegations  of  the  bill  that  said  conveyance  "was  never  delivered." 
The  delivery  of  a  deed,  to  make  it  operative,  is  largely  a  question  of  in- 
tention on  the  part  of  the  grantor.  It  is  not  essential  to  ite  validity  that 
the  instrument  should  pass  into  the  exclusive  manual  custody  or  po.sscs- 
sion  of  the  grantee.  It  may  become  operative  even  while  the  manual 
possession  is  retained  by  the  grantor.  It  is  not  deemed  neces.sary  to  re- 
view the  authorities  on  this  subject.  They  are  perhaps  so  conflicting  as 
not  to  be  reconciled.  Each  case  must  depend  largely,  if  not  entirely, 
upon  its  special  facts  and  circumstances.  In  the  present  case,  the  gran- 
tor, as  husband,  was  the  custodian  of  the  grantee's  securities  and  valu- 
able papers,  which  were  kept  iu  his  office  safe.  After  foniially  execut- 
ing the  deed,  it  is  deposited,  either  by  himself  or  his  wife,  (the  proof 
does  not  establish  which,)  in  the  same  place  where  her  other  valuables 
are  kept,  and  two  years  thereafter  the  grantor  by  his  will  solemnly  de- 
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clares  that  he  had  not  only  executetl,  but  hud  "delivered,"  the  convey- 
ance. This  formal  declaration,  in  connection  with  the  relationship  of 
the  parties,  the  way  in  which  the  wife's  valuable  papers  were  kept,  and 
the  place  in  which  the  deed  was  deposited  and  found,  establishes  with 
sufficient  certaintj'  that  said  conveyance  of  August  7,  1875,  was  duly 
delivered,  and  operated  to  vest  the  wife  of  the  grantor  with  the  title  of 
the  estate,  real  and  personal,  of  which  he  was  then  seised  and  possessed. 
The  will  subsequently  executed  could,  of  course,  create  no  trust  in  com- 
plainant's favor  upon  or  in  respect  to  the  property  thus  conveyed  to  the 
grantee. 

It  appears,  however,  that  Hobcrt  P.  Toms,  after  the  date  of  said  con- 
veyance, and  before  his  death,  in  1884,  acquired  other  property,  real 
and  personal,  to  the  value  of  about  $100,000,  which  was  devised  and 
bequeathed  by  his  will  to  his  wife;  and  the  question  which  remains  to 
be  considered  is  whether  the  wife,  under  the  provisions  of  the  will,  took 
this  after-acquired  property  absolutely  in  her  own  right,  or  whether  she 
took  it  charged  with  a  trust  in  favor  of  complainant  in  respect  to  so  much 
or  such  portions  thereof  as  should  remain  undisposed  of  at  her  death. 
The  general  rules  for  the  construction  of  wills  are  admirably  set  forth  in 
Smith  v.  Bell,  6  Pet.  68,  and  in  Cdton  v.  Colton,  127  U.  S.  301,  8  Sup. 
Ct.  Rep.  1164.  It  is  .settled  that  the  intention  of  the  testator,  as  ex- 
pressed in  his  will;  is  to  prevail,  when  not  inconsistent  with  rules  of  law; 
that  in  arriving  at  the  testator's  intention  the  whole  will  is  to  be  taken 
together,  and  is  to  be  so  coastrued  as  to  give  effect,  if  pos.sible,  to  the 
whole;  and  that  in  expounding  doubtful  words,  and  ascertaining  the 
meaning  in  which  the  testator  u.sed  them,  it  may  be  proper  to  take  into 
consideration  the  motives  which  may  reasonably  be  supposed  to  operate 
with  him,  and  to  influence  him  in  the  disposition  of  his  property,  such 
as  the  ties  connecting  him  with  the  legatees  and  devisees,  and  the  affec- 
tion subsisting  between  them.  It  is  insisted  on  behalf  of  complainant 
that,  applying  these  rules  of  construction  to  the  will  of  Robert  P.  Toms, 
who  had  no  child  or  children  when  his  will  was  executed,  and  did  not 
expect  "any,  whose  wife  possessed  property  in  her  own  right,  and  whose 
brothers  and  sisters  were  in  moderate  circumstances,  and  between  whom 
and  himself  friendly  family  relations  existed,  there  is  from  the  whole  in- 
.strument,  taken  together,  clearly  manifested  an  intention  on  the  "part 
of  the"  testator  to  create  a  trust  in  favor  of  the  testator's  surviving 
brothers  and  sisters,  which  complainant,  to  the  extent  of  his  interest, 
may  enforce  in  equity  against  the  defendant,  who,  as  heir  at  law,  has 
succeeded  to  the  j)roperty  which  Mrs.  8arah  Caroline  Toms  took  under 
the  will,  and  left  undisposed  of  at  her  death,  in  1888. 

It  is  not,  and  cannot  be,  questioned  that  words  of  recommenda- 
tion, entreaty,  wish,  or  request,  addressed  by  a  testator  to  a  devisee  or 
legatee,  will  ordinarily  make  him  a  trustee  for  the  person  or  persons  in 
whose  favor  .such  expressions  are  used,  unless  the  actual  intention  aj> 
pear  different.  But  it  is  settled  by  the  authorities  that,  in  order  to  the 
creation  of  such  a  trust  enforceable  in  equity,  three  conditions  must  con- 
cur: (1)  There  must  be  such  certainty  of  the  subject-matter  as  to  be  ca- 
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pable  of  execution  by  the  court;  (2)  there  must  be  certainty  as  to  the 
beneficiaries  or  objects  of  the  intended  trust;  and  (3)  the  expressed  wish, 
request,  or  desire  of  the  testator  must  be  imperative  in  its  character,  and 
not  be  left  so  dependent  upon  the  discretion  of  the  general  devisee  aa 
to  be  incapable  of  execution  without  superseding  or  controlling  that  dis- 
cretion. 

In  Story,  Eq.  Jur.  §  1070,  the  general  result  of  the  authorities  is  thus 
summarized : 

"Wherever,  therefore,  the  objects  of  the  supposed  recommendatory  trusts 
are  not.certain  or  definite;  wherever  the  property  to  which  it  is  to  attach  is 
not  certain  or  definite;  wherever  a  clear  discretion  and  choice  to  act,  or  not 
to  act,  is  given;  wherever  the  prior  dispositions  of  the  property  Import  abso- 
lute and  uncontrollable  ownership, — in  all  such  cases  courts  of  equity  will 
not  create  a  trust  from  words  of  this  character.  In  the  nature  of  things, 
there  is  a  wide  distinction  between  a  power  and  a  trust.  In  the  former,  a 
party  may  or  may  not  act  in  his  discretion;  in  the  latter,  the  trust  will  be  ex- 
ecuted, notwithstanding  las  omission  to  act." 

To  the  same  effect  see  2  Pom.  Eq.  Jur.  §§  1014-1017,  and  notes. 

In  Briggs  v.  Penny,  3  Macn.  &  G.  546-554,  the  lord  chancellor  said 
upon  this  subject: 

"I  conceive  the  rule  of  construction  to  be  that  words  accompanying  a  gift 
or  bequest,  expressive  of  confidence  or  belief  or  desire  or  hope  that  a  partic- 
ular application  will  be  made  of  such  bequest,  will  be  deemed  to  import  a 
trust  upon  these  con'lltions:  First,  that  they  are  so  used  as  to  exclude  all  op- 
tion or  discretion  in  i.ie  party  who  is  to  act,  as  to  her  acting  according  to  them 
or  not;  secondly,  the  subject  must  be  certain;  and  thirdly,  the  objects  ex- 
pressed must  not  be  too  vague  or  indefinite  to  be  enforced." 

In  Willmim  v.  Williams,  1  Sim.  (N.  S.)  358-369.  it  is  said: 
"The  point  really  to  be  decided  in  all  these  cases  is  whether,  looking  at  the 
whole  context  of  the  will,  the  testator  has  meant  to  inipose  an  obligation  on 
his  legatee  (or  devisee)  to  carry  his  express  wishes  into  efTect,'or  whether, 
having  expressed  his  wishes,  he  has  meant  to  leave  it  to  the  legatee  to  act 
on  them  or  not,  at  his  discretion." 

It  is  further  said  that  it  is  doubtful — 
"If  there  can  exist  any  formula  for  bringing  to  a  direct  test  the  question 
whether  words  of  request  or  hope  or  recommendation  are  or  are  not  to  be 
construed  as  obligatory. " 

In  the  earlier  and  well-considered  case  of  Knight  v.  Knight,  3  Beav. 
148,  it  was  said  by  the  master  of  the  rolls  (Lord  Langdale)  that — 
"If  the  giver  (or  testator)  accompanies  his  expression  of  wish  or  request  by 
other  words,  from  which  it  is  to  be  collected  that  he  did  not  intend  the  wish 
to  be  imperative,  or  if  it  itppears  from  the  context  that  the  first  taker  was  to 
have  a  discretionary  power  to  withdraw  any  part  of  the  subject  from  the 
wish  or  request,  it  has  been  held  that  no  trust  was  created." 

In  Warner  V.  Bates,  98  Mass.  274-277,  Chief  Justice  Bigeuow,  speak- 
ing for  the  court,  said  that  the  difficulties  which  are  inherent  in  the  sub- 
ject-matter— 

"Can  always  be  readily  overcome  by  bearing  in  mind  and  rigidly  applying  in 
all  such  cases  the  test  that,  to  create  a  trust,  it  must  clearly  appear  that  the 
t<  stator  intended  to  govern  and  control  the  conduct  of  the  party  to  whom  the 
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language  of  Uie  will  is  addressed,  and  did  not  design  it  as  an  expression  or 
indication  of  that  which  the  testator  thought  would  be  a  reasonable  exercise 
of  a  discretion  which  he  intended  to  repose  in  tlie  legatee  or  devisee.  If  the 
objects  of  the  supposed  trust  are  certain  and  definite;  if  the  property  to  which 
it  is  to  attach  is  clearly  pointed  outr  and,  above  all,  if  the  recommendatory 
or  precatory  clause  is  so  expressed  as  to  warrant  the  inference  that  it  was  de- 
signed to  be  peremptory  on  the  devisee, — the  just  and  reasonable  interpreta- 
tion is  that  a  trust  is  created  which  is  obligatory  and  can  be  enforced  in  equity 
against  the  trustee  by  those  in  whose  behalf  the  benefidial  use  of  the  gift  was 
intended. " 

In  the  later  case  of  Hcjis  v.  Singkr,  114  Mass.  56-59,  after  recognizing 
the  general  rule  for  the  interpretation  of  wills  that  the  intention  of  the 
testator,  as  gathered  from  the  whole  will  should  control  the  courts,  it  is 
said  that — 

"In  order  to  create  a  trust.  It  must  appear  that  the  words  were  intended  by 
the  testator  to  be  imperative;  and,  when  the  property  is  given  absolutely  and 
without  restriction,  a  trust  is  not  to  be  lightly  imposed,  upon  mere  words  of 
recommendation  and  confidence." 

The  foregoing  authorities,  and  the  rules  therein  laid  down,  were  cited 
with  approval  by  the  supreme  court  of  the  United  States  in  the  cases  of 
Hmcnrd  v.  Cnnm,  109  U.  S.  725-733,  3  Sup.  Ct.  Rep.  575,  and  Cdlon 
V.  Cdton,  127  U.  S.  313-315,  8  Sup.  Ct.  Rep.  1164.  In  the  latter 
case  Mr.  Justice  Matthews,  speaking  for  the  court,  says: 

"The  question  of  its  [a  trust]  existence,  after  all,  depends  upon  the  inten- 
tion  of  the  testator  as  expressed  by  the  words  he  has  used,  according  to  their 
natural  meaning,  modified  only  by  the  context  and  the  situation  and  circum- 
stances of. the  testator  when  he  used  them.  On  the  one  band,  the  words  may 
be  merely  those  of  suggestion,  counsel,  or  advice,  intended  only  to  influence, 
and  not  to  take  away,  the  discretion  of  the  legatee  growing  out  of  his  right 
to  use  and  dispose  of  the  property  given  as  his  own.  On  the  other  hand,  the 
language  employed  may  be  imperative  in  fact,  though  not  in  form,  carry- 
ing the  intention  of  the  testator  in  terms  equivalent  to  a  command,  and  leav- 
ing the  legatee  no  discretion  to  defeat  his  wishes,  though  there  may  be  no 
discretion  to  accomplish  them  by  a  choice  of  methods,  or  even  to  define  and 
limit  the  extent  of  the  intereett  conferred  upon  his  beneficiary. " 

In  the  present  case  the  subject-matter  and  the  objects  may  be  re- 
garded as  sufficiently  definite  and  certain  to  meet  two  of  the  conditions 
requisite  to  the  creation  of  an  enforceable  trust.  The  controverted  ques- 
tion is  whether  the  wish  expressed  by  the  testator  that  such  property  as 
his  wife  might  have  remaining  undisposed  of  at  her  death  should  be  by 
her  previously  willed  and  devised  to  her  sister,  and  his  surviving  brother 
and  sister,  in  equal  proportions,  etc. ,  imposed  an  imperative  duty  or  ob- 
ligation upon  her  to  make  such  disposition-  thereof,  or  created  an  en- 
forceable trust  in  favor  of  the  surviving  brothers  and  sisters  in  resj)ect  to 
the  property  which  Mrs.  Toms  took  by  the  will,  and  which  remained 
undisposed  of  at  her  death.  The  testator's  will  was  executed  September 
14,  1877.  Whether  he  had  acquired  any  property'  between  the  7th 
August,  1875,  when  he  conveyed  all  his  property  to  his  wife,  and  Sep- 
tember 14,  1877,  when  the  will  was  executed,  does  not  appear.  He 
died  seised  and  possessed  of  property,  real  and  personal,  other  than  that 
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conveyed  to  his  wife  by  the  deed  of  August  7, 1875,  and  wliich  was  dis- 
posed of  by  his  will.  But  whether  such  additional  property  was  ac- 
quired before  or  after  the  date  of  the  will's  execution  does  not  appear. 
It  is  perfectly  manifest  that  the  wishes  expressed  bj'  the  testator  as  to 
the  wife's  disposition  of  "her  property "  applied  and  had  reference  as 
well  to  that  which  had  been  conveyed  to  her  by  the  deed  of  August  7, 
1875,  as  to  what  might  pass  by  the  will.  If  in  September,  1877,  he 
had  acquired  no  other  property,  the  natural  and  obvious  meaning  of  the 
words  employed  by  the  testator  in  the  will,  read  in  the  light  of  his  sit- 
uation and  circumstances  when  he  used  then),  imports  and  expresses 
nothing  more  than  a  suggestion  or  wi.sh,  intended  only  to  influence,  and 
not  to  control,  his  wife's  disposition  of  property  already  belonging  to  her. 
But  assume  that  the  testator  was  seised  and  possessed  of  projierty  of  his 
own  when  the  will  was  executed,  and  expected  to  acquire  additional 
property,  which  would  pass  by  the  will  at  and  as  of  the  date  of  his 
death,  his  expressed  wish,  as  to  how  his  wife  should  dispose  of  such 
property  as  she  might  have  remaining  undisposed  of  at  her  death,  was 
not  limited  and  confined  to  the  property  she  took  by  and  under  the  will. 
His  wish  related  as  much  to  the  property  slie  had  acquired  by  the  deed 
as  to  that  she  took  under  the  will.  As  to  the  former,  his  wish  was  not, 
and  could  not  be,  imperative,  but  only  and  merely  an  expression  of  his' 
desire,  intended  to  influence,  by  way  of  suggestion  or  advice,  iiis  wife's 
disposition  of  her  own  property,  and  as  to  which  she  had  full  discretion 
and  unlimited  authority.  As  to  the  property  which  passed  by  the  will, 
is  the  wish,  in  reference  to  that,  expressed  in  the  same  language  and 
same  connection  as  that  relating  to  the  wife's  own  estate,  to  be  .construed 
as  imperative  or  as  creating  a  trust?  When  a  testator  expresses  pre- 
cisely the  same  wish  in  relation  to  his  devisee's  or  legatee's  own  property 
as  he'  entpjoys  in  reference  to  that  devised  or  bequeathed  b\'  himself,  can 
his  language  be  properly  construed  as  indicating  an  intention  to  create  a 
trust  as  to  the  latter,  when  no  such  trust  was  intended  or  could  be  cre- 
ated by  the  testator  in  respect  to  the  former?  Under  such  circumstan- 
ces, can  it  be  properly  saiil  that  Ihe  expressed  wish  of  the  testator  is  any 
more  imperative  in  the  one  case  than  in  the  other?  He  certainly  has 
the  right  and  power  of  disposition  in  the  one  case,  which  he  does  not 
possess  ir.  the  other.  But  when  he  expresses  the  same  wish  in  respect 
to  property  previouslj'  conveyed  by  deed  to  the  devisee  which  he  ex- 
presses in  reference  to  that  which  the  devisee  takes  by  the  will,  it  is 
straining  the  rules  of  abstraction  and  interpretation  to  hold  that  the 
testator  intended  to  create  a  trust  as  to  the  property  devised,  when  the 
same  language  was  not  intended  to  and  could  not  impress  any  such  trust 
upon  the  devisee's  property  to  which  such  wish  equally  related  and  ap- 
plied. 

By  the  second  clause  of  the  will,  after  reciting  the  execution  and  de- 
livery 10  his  wife  of  a  conveyance  olFall  the  property  of  which  he  should 
die  seised  and  possessed,  the  testator  proceeds  to  say:   ■ 

"And  to  avoid  all  accidents  or  qiipstiuus  that  may  arise,  and  for  the  pur- 
pose of  giving  expression  to  inv  wishes  as  to  the  use  and  disposition  of  the 
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property  so  conveyed  to  her,  this  will  is  made,  and  I  do  therefore  devise  and 
bequeath  to  my  beloved  wife  all  the  real  and  personal  property,  of  every  name 
and  nature,  and  wheresoever  situated,  of  which  I  shall  die  seised  or  possessed. " 

It  thus  appears  that  the  testator's  intention  in  executing  the  will  was 
twofold:  Fird,  to  avoid  all  accidents  or  questions  that  might  arise  in  ref- 
erence to  the  previously  executed  and  delivered  conveyance  to  his  wife; 
and,  secondly,  to  give  expr/ession  to  his  wishes  as  to  the  use  and  disposi- 
tion of  the  property  so  conveyed  to  her.  But  if  we  leave  out  of  view  the 
conveyance  made  to  Mrs.  Toms  in  August,  1875,  which,  being  consid- 
ered in  connection  with  the  language  of  the  will,  leads  strongly  to  the 
conclusion,  if  it  does  not  establish  the  fact,  that  no  trust  was  intended 
to  be  created  by  the  testator,  and  consider  the  question  solely  on  the 
provisions  of  the  will  itself,  can  the  proposition  be  successfuUy  main- 
tained that  a  trust  was  created  in  favor  of  the  testator's  surviving  broth- 
ers and  sisters  as  to  the  property  devised,  and  remaining  undisposed  of, 
by  the  devisee,  Mrs.  Toms,  at  her  death?  The  fact  that  she  carried  out 
the  wishes  expressed  by  the  testator  in  the  third  and  fourth  clauses  of 
the  will  throws  little  or  no  light  on  the  subject,  and  in  no  way  goes  to 
establish  the  existence  of  the  trust  as  claimed  and  sought  to  be  enforced 
by  complainant.  She  was  advised  that  under  the  will  of  her  husband 
she  took  the  property  devised  to  her  absolutely,  and  was  under  no  legal 
or  equitable  obligation  to  carry  out  the  testator's  wishes  in  respect  t« 
the  same.  The  fact  that  she  did  voluntarily  comply  with  his  wishes  ex- 
pressed in  the  third  and  fourth  clauses  of  the  will,  relating  to  a  por- 
tion of  his  personal  elfects  of  comparatively  little  value,  has  no  mate- 
rial bearing  on  the  (juestion  under  consideration. 

The  fifth  and  sixth  clauses  of  the  will  are  mainly  relied  on  to  estab- 
lish the  trust  sought  to  be  enforced.  These  clauses  must,  of  course,  be 
read  and  considered  in  the  light  of,  and  in  connection  with,  the  second 
clause,  which  discloses  the  testator's  reasons  for  making  the  will  to  have 
been  to  avoid  all  accidents  or  questions  that  might  arise  about  the  ante- 
cedent conveyance  to  his  wife,  and  to  give  expres-sion  to  his  wishes  as 
to  the  use  and  disi)osition  of  the  property  so  conveyed  to  his  wife, 
••^uch  being  the  avowed  jjurpose  and  object  in  making  the  will,  the  fifth 
clause  expresses  the  testator's  wish  and  desire  that  his  beloved  wife 
"should  iiinkc  free  use  of  all  the  projjerty"  so  conveyed  ''and  devised  to 
her  for  her  own  use  or  for  charitable  purposes,  knowing  that  in  case  any 
of  my  immediate  relatives,  or  her  sister,  Julia  Frances  Owen,  *  *  * 
should,  by  misfortune  or  otherwise,  need  any  aid  or  assistance,  that  she 
would  cheerfully  and  generously  share  with  them,  and  therefore  feel  no 
liesitation  in  leaving  with  my  wife  the  power  to  carry  out  the  wishes  as 
expressed  herein."  There  is  clearly  nothing  imperative  in  the  wish  and 
desire  thus  expressed.  The  subject  of  the  wish  or  property  to  which  it 
is  to  attach  is  not  certain  or  definite,  but  is  left  to  the  wife's  generosity. 
The  testator  knowing  that,  if  the  designated  objects  should  by  misfor- 
tune or  otherwi.se  need  any  aid  or  assistance,  his  wife  would  cheerfully 
and  generously  siiare  with  them,  she  is  left  with  the  power  both  to  judge 
when  aid  or  assistance  might  be  needed,  and  the  quantum  or  amount 
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thereof,  to  be  given  according  to  her  own  generosity.  Her  "  power"  to 
carry  out  the  wish  expressed  was  left  to  her  own  sense  of  generosity, 
which  necessarily  implied  the  discretion  to  act  or  not  to  act  in  the  event 
the  objects  named  needed  assistance,  by  reason  of  misfortune  or'  other- 
wise.    No  trust  arises  from  a  wish  tlius  expressed. 

Itis  urged,  with  more  confidence  and  plausibility,  that  a  trust  is  created 
in  favor  of  the  testator's  surviving  brothers  and  sisters  by  the  sixth 
clause,  which  says: 

"As  I  have  no  children  to  inherit  my  property,  it  is  my  wisli  that  such 
property  as  my  wife  may  have  remaining  undisposed  of  at  her  death,  that 
she  should  previously  will  and  devise  the  same  to  her  sister,  and  to  my  sur- 
viving brothei-s  and  sisters,  in  equal  proportions,  leaving  it  entirely  with  her 
to  make  such  use  and  disposition  of  h>*r  property  by  will  as  her  Icind  heart  and 
judgment  shall  dictate,  merely  expressing  my  desire  and  wishes  in  theprem- 
ises;  and  if  change  of  fortune  or  other  causes  shall,  in  her  judgment,  make  it 
unwise  to  carry  out  any  or  all  of  the  foregoing  wishes  or  requests,  she  is  ab- 
solved from  carrying  out  the  same,  as  my  wish  to  suitably  provide  for  her 
care  and  comfort  surpasses  all  other  considerations;  and  should  she  prefer  to 
retain  or  dispose  of  the  property  so  conveyed  and  devised  to  her  in  a  manner 
ilifferent  from  my  wishes  as  herein  expressed,  she  is  at  full  liberty  so  to  do, 
without  having  her  right  or  motives  for  so  doing  called  in  question  by  my  ex- 
ecutors,  or  by  any  person  or  persons." 

It  will  be  noticed  that  the  first  sentence  of  this  clause  expresses  the 
wish,  not  that  the  designated  objects  should  take,  under  the  testator's 
will,  such  property  as  he  had  devised  to  his  wife  and  remained  undis- 
posed of  at  her  death,  but  that  she  should  previously  (to  her  death) 
will  and  deviise  such  property  as  she  might  have  remaining  undis- 
posed of  at  her  death.  His  wish  is  that  tlie  designated  objects  should 
succeed  to  the  property  of  the  wife  remaining  undisposed  of,  by  and 
through  her  will  rather  than  his  own.  But,  while  expressing  this  wish, 
the  testator  in  the  next  sentence  proceeds  to  say  that  he  leaves  "  it  en- 
tirely with  her  to  make  such  use  and  disposition  of  her  property  by  will 
as  her  kind  heart  and  judgment  shall  dictate,  merely  expressing  my  de- 
sire and  wishes  in  the  premises."  If  the  subject-matter  or  propert}'  to 
which  the  wish  related  passed  to  the  wife  by  the  will,  does  not  this  sen- 
tence immediately  following,  and  qualifying  or  explaining  the  testator's 
wish,  confer  a  clear  discretion  and  choice  upon  his  wife  to  act  or  not  to 
act?  Is  not  the  expressed  wish  accompanied  or  followed  by  language 
which  clearly  implies  that  he  did  not  intend  the  wish  to  be  imperative? 
Can  it  be  said  that,  in  view  of  such  an  explanation  of  his  wish,  the  tes- 
tator meant  or  intended  to  impose  an  obligation  on  his  wife  to  make  a 
will  in  favor  of  the  designated  objects,  or  tiiat  .she  should  hold  or  dis- 
pose of  the  property  for  their  benefit?  Having  expressed  his  wishes, 
the  context  shows  that  the  testator  meant  to  leave  it  to  his  wife  to  act  on 
them  or  not,  at  her  discretion;  being  willing,  as  he  declared,  after 
merely  expressing  his  wishes  in  the  premises,  tliat  it  should  be  left  en- 
tirely with  her  to  make  such  use  and  disposition  of  her  property  by  will 
as  her  kind  heart  and  judgment  might  dicbite.  No  trust  can  arise  nn- 
der  such  language.     But  the  subsequent  sentences  and  expressions  of 
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this  sixth  clause  leave  the  subject  free  from  any  reasonable  doubt.  The 
testator  farther  says,  in  explanation  and  qualification  of  his  wish  first 
expressed: 

"And  if  change  oC  fortune  or  other  causes  shall,  in  her  judgment,  make  it 
unwise  to  carry  out  any  or  all  of  the  foregoing  wishes  or  requests,  she  is  ab- 
solved from  carrying  out  the  same,  as  my  wisli  to  suitably  provide  for  lier 
care  and  comfort  surpasses  all  other  considerations." 

How  can  the  wish  of  the  testator  which  his  wife  is  expressly  "  ab- 
solved" from  performing,  if  from  any  cause  it  is  "unwise"  "in  her  judg- 
ment" to  carry  out  the  same,  be  deemed,  under  the  authorities  above 
cited,  to  exclude  all  option  or  discretion  on  her  part  as  to  her  acting  ac- 
cording to  such  wish  or  not?  The  testator  does  not,  however,  allow  his 
intention  to  rest  upon  the  foregoing  declarations,  but  proceeds  to  say: 

"And  should  she  prefer  to  retain  or  dispose  of  the  property  so  conveyed  and 
devised  to  her  in  a  manner  different  from  my  wishes  as  herein  expressed,  she 
is  at  full  liberty  so  to  do,  without  having  her  right  or  motives  for  so  doing 
called  in  question  by  my  executors,  or  by  any  person  or  persons." 

This  language,  conferring,  as  it  does,  upon  his  wife  "  full  liberty  "  to 
either  "retainer  dispose"  of  the  property  so  conveyed  and  devised  to 
her  in  a  manner  different  from  the  expressed  wishes  of  the  testator, 
without  having  her  right  or  motives  for  so  doing  called  in  question  by 
any  one,  is  utterly  inconsistent  with  the  idea  that  he  intended  his  wishes 
or  requests  to  be  imperative.  On  the  contrary,  it  clearly  appears  that 
the  wife  was  to  have  a  discretionary  power  and  authority  to  withdraw  all 
or  any  part  of  the  subject  from  the  wish,  that  the  testator  did  not  intend 
to  govern  and  control  her  conduct  in  respect  to  the  property  conveyed 
and  devised  to  her,  and  that  his  wishes  were  merely  designed  as  an  ex- 
pression or  indication  of  that  which  he  thought  or  considered  would  be 
a  reasonable  exercise  of  an  unrestrained  discretion  and  judgment  on  the 
part  of  his  wife,  and  which  he  intended  to  repose  in  her.  Under  such  cir- 
cumstances, the  authorities,  almost  without  exception,  hold  that  no 
trust  is  created;  and  the  conclusion  of  the  court  is  that  the  will  of  Robert 
P.  Toms  created  no  trust  in  favor  of  the  complainant  as  one  of  his  sur- 
viving brothers. 

This  conclusion  being  reached,  it  is  not  deemed  necessary  to  consider 
whether  Mrs.  Toms'  verbal  request  to  the  defendant  to  pay  or  donate 
$10,000  each  to  the  testator's  surviving  brothers  and  sisters,  and  the 
representatives  or  children  of  a  deceased  sister,  and  which  the  defendant 
duly  complied  with  and  performed  after  the  death  of  Mrs.  Toms,  was 
not  an  execution,  in  whole  or  in  part,  of  anj'  obligation  resting  upon 
Mrs.  Toms  or  her  estate,  even  if  a  trust  had  been  created  by  the  will  of 
her  husband.  Nor  is  it  necessary  to  discuss  the  question  whether,  if 
Mrs.  Toms  was  vested  with  the  devised  property  absolutely  or  with  full 
and  unlimited  power  of  disposition  over  the  same  for  her  own  use,  a 
trust  could  be  limited  thereon.  T!ie  cases  of  Joncj<  v.  /ono*,  25  Mich. 
401,  followed  and  recognized  in  later  Michigan  decisions,  and  of  Howard 
v.  Cnnisi,  109  U.  S.  725-732,  3  Sup.  Ct.  Kep.  576,  seem  to  hold  that 
a  valid  trust  could  not  be  created  under  such  conditions.     But  we  do 
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,  not  deem  it  necessary  to  pass  upon  this  point,  as  we  hold  that  the  will 
of  Mr.  Toms  created  no  enforceable  trust  in  favor  of  the  complainant, 
whose  bill  is  therefore  dismissed,  with  costs  to  be  taxed.  A  decree  will 
be  entered  accordingly. 


Northern  Pac.  R.  Co.  v.  City  of  Spokane  et  cd. 

ICircuU  Court,  V.  iVa$hlngton,  E.  V.    September  13, 1893.) 

No.  U5. 

1.  IJfJUNCTION— PrELIMIVART   OrDER— QUESTION'S  OF  TlTI.E. 

A  court  of  equity  c-aanot,  upon  the  hearing  of  an  application  for  a  preliminary  in- 
junction in  advance  of  the  taking  of  evidence,  decide  questions  of  title  adversely 
to  a  party  in  possession  of  real  estate,  and  the  property  sliould  be  protected  from 
injury  by  his  opponent  during  the  hearing  of  the  controversy. 

2.  Same — Contract  RmiiTs— Citv  Ordinance. 

A  city  claimed  the  right  to  destroy  a  wooden  building  because  it  was  maintained 
in  defiance  of  a  city  ordinance  and  in  derogation  of  the  terms  of  the  permit  granted 
by  the  city  for  its  erection.  Held,  that  the  city  government  had  no  power  to  en- 
force the  terms  of  the  permit  by  destroying  the  building  without  process  of  law, 
and  a  restraining  oi-der  should  not  be  vacated. 

3.  Same. 

An  order  restraining  a  city  from  preventing  the  erection  of  a  new  depot  by  a 
railroad  on  the  site  of  an  old  one  peiuleiitc  lite  gives  the  railroad  too  great  an  ad- 
vantage while  the  title  iu  in  dispute,  and  should  not  be  granted. 

In  Equity.  Bill  by  Ni>rthern  Pacific  Railroad  Company  to  restrain 
the  city  of  Spokane  and  others  from  destroying  an  existing  depot,  and 
from  preventing  the  liuilding  of  a  new  one.  A  preliminary  restraining 
order  was  granted.  Heard  on  motion  to  vacate  the  order.  Granted  in 
part. 

J.  M.  Ashtcm  and  Alhei-l  Allen,  for  plaintiff.  ,,,    ,.y 

Geo.  Turner  and  I'.  F.  (iuinn,  for  defendants. 

Hanford,  District  Judge.  The  complainant,  fpr  the  trani«action  of 
its  freight  business  at  the  city  of  Spokane,  has  in  use  a  cheaply  con- 
structed wooden  warehouse,  situated  within  the  limits  of  its  right  of  way. 
Thi.s  structure  was  only  designed  for  temporary  use,  and  was  hastily  built 
immediately  after  the  coniUtgration  which  occurred  on  the  4th  of  Au- 
gust, 1S89,  and  is  upon  the  site  of  the  freight  depot  theretofore  in  use, 
and  which  was  coiisinned  in  said  conflagration.  There  is  a  controversy 
between  the  railroad  company  and  the  city  of  Spokane  as  to  the  title  to 
l)art  of  the  ground  covered  l.iy  said  warehouse,  the  I'ailroad  conipan}' 
claiming  that  its  title  is  perfect,  iind  the  city  claiming  that,  by  act  ot 
the  railroad  comjtany,  part  of  the  ground  covered  by  it  was  dedicated 
to  the  public  for  a  street;  that  it  is  an  ob.'^tructiun  of  a  public  street,  and 
therefore  a  nuisance,  and  on  that  ground  the  othcers  of  the  city  pro- 
po-ije  ti.)  tear  it  down,  and  also  to  prevent  the  railroad  company  from 
erecting  ;i  new  fni^lit  ilci»it  covering  any  ['art  of  the  ground  withi"  the 
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limits  of  the  alleged  street.  The  object  of  this  suit  is  to  obtain  a  de- 
cree which  will  determine  the  adverse  claims  of  the  parties  respecting 
the  title  to  this  piece  of  ground,  and  the  complainant  has  made  appli- 
cation to  the  court  for  an  injunction  to  prevent  the  defendants  from 
tearing  down  said  temporary  structure,  and  from  interfering  with  the 
erection  of  its  proposed  freight  depot  during  the  pendency  of  the  suit. 
Said  application  was,  by  an  order  of  the  judge  of  this  district,  set  for 
hearing  on  the  4th  day  of  October,  1892,  and  at  the  same  time  a  tempo- 
rary restraining  order  was  granted,  forbidding  the  threatened  destruc- 
tion of  said  temporary  warehouse  and  all  interference  by  the  defendants 
with  the  complainant  in  its  possession  of  said  ground,  or  work  in  erect- 
ing its  proposed  freight  depot.  The  city  of  Spokane  has  moved  to  va- 
cate said  restraining  order.,  on  the  ground  that  the  same  unjustly  inter- 
feres witii  the  lawful  exercise  of  its  powers  as  a  municipal  corporation, 
to  the  injury  of  the  inhabitants  of  said  city. 

Whether  the  said  officials  have  or  have  not  lawful  authorit}*  to  enter 
upon  ground  in  possession  of  the  railroad  company,  and  interfere  with 
the  transaction  of  its  business,  by  the  summary  destruction  of  the  only 
freight  warehouse  which  it  has  in  the  city  of  Spokane,  on  the  ground 
that  the  same  is  an  obstruction  of  a  public  street,  is  a  question  which 
involves  the  determination  of  the  issue  between  the  parties  as  to  the 
title  to  .said  ground.  On  the  part  of  the  defendants  it  is  insisted  that 
the  judge  has  power  to  determine  this  issue  upon  the  present  hearing, 
and  that  it  is  his  duty  to  do  so;  a  similar  contention  has  been  made 
before  me  several  times,  and  I  have,  after  patiently  hearing  and  consid- 
ering all  arguments  advanced,  several  times  reiterated  the  opinion  that 
a  Judge  cannot,  upon  the  hearing  of  an  application  for  a  temporary  in- 
junction in  advance  of  the  taking  of  evidence,  decide  questions  of  title 
adversely  to  a  party  in  possession  of  real  estate;  and  that  such  a  party, 
when  claiming  to  have  a  lawful  right  to  the  possession  and  use  thereof, 
and  coming  into  a  court  of  equity  for  the  purpose  of  submitting  for  its 
determination  a  disputed  question  as  to  his  title  and  rights  respecting 
such  property,  is  entitled  to  have  the  same  protected  from  injury  at  the 
hands  of  the  adverse  party  during  the  time  necessary  for  the  hearing 
and  determination  of  the  controversy  by  the  court.  I  have  heard  and 
given  due  consideration  to  the  able  ai^umenta  made  by  counsel  for  de- 
fendants in  opposition  to  this  rule,  but  my  mind  has  become  strengthened 
in  the  belief  that  the  rule  is  sound,  and  no  sufficient  reason  appears  for 
liot  applying  it  in  this  case. 

It  is  claimed  that  the  city  has  a  right  to  demolish  said  warehouse, 
under  the  provisions  of  its  fire  limit  ordinance,  because  the  same  is  con- 
structed of  combustible  material,  and  its  existence  is  a  menace  to  the 
city.  I  would  not  be  willing  to  restrain  the  officers  of  the  city  from  en- 
forcing its  valid  ordinances,  and  I  may  conclude,  upon  the  final  hear- 
ing of  this  case,  that  the  ordinance  referred  to  does  authorize  the  city  to 
destroy  said  building  as  proposed.  But  it  is  claimed  on  the  part  of  the 
complainant  that  this  building  was  erected  before  the  ordinance  referred 
to  took  effect,  and  therefore  it  is  no  violation  of  the  ordinance  to  main- 
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tain  it.  The  facts  as  to  the  time  when  the  building  was  constructed, 
and  the  date  on  which  the  ordinance  took  effect,  do  not  dearly  appear, 
and  I  am  in  doubt  as  to  whether  or  not  this  building  is  one  for  the  re- 
moval of  which  the  ordinance  gives  authority;  and  it  is  my  opinion  that 
the  restraining  order  should  continue  in  so  far  as  to  forbid  the  invasion 
of  the  premises  in  the  cpmplainant's  possession,  and  the  destruction  of 
property,  and  interruption  of  its  business,  until  the  final  hearing  and 
determination  of  all  the  questions  involved.  The  city  council  of  Spo- 
kane passed  a  resolution  before  the  erection  of  this  building,  requiring 
its  officers  to  prevent  the  erection  of  wooden  buildings  within  limits  in- 
cluding the  ground  referred  to,  without  a  permit  from  the  council;  and 
to  construct  this  building  a  permit  was  obtained  by  the  plaintiff  from 
the  council,  upon  an  express  promise,  made  by  agents  of  the  complainant, 
that  the  same  should  not  be  maintained  longer  than  nine  months,  and 
that  it  should  be  removed  at  any  time  upon  ten  days'  notice  that  the 
said  city  government  required  it.  This  resolution  and  agreement,  how- 
ever, are  matters  in  the  past;  the  resolution  gives  no  color  of  authority 
to  destroy  buildings  for  the  construction  of  which  a  permit  was  obtained 
from  the  council,  and  it  is  not  a  part  of  the  functions  of  the  city  gov- 
ernment to  enforce  the  terms  of  an  agreement  by  forcible  measures  with- 
out process  of  law,  as  proposed  in  this  instance. 

The  purpose  of  a  restraining  order  pendente  lile,  in  all  cases  of  this 
nature,  is  to  preserve  property  which  is  the  subject  of  controversy,  in  its 
existing  condition,  until  a  final  hearing  and  determination  of  the  cause; 
and  the  order  should  be  limited  so  as  to  simply  preserve  the  stoftu  (pu>, 
and  should  not  give  either  party  an  advantage  by  proceeding  in  the  ac-' 
quisition  or  alteration  of  property,  the  right  to  which  is  disputed,  while' 
the  hands  of  the  other  party  are  tied.  I  think,  therefore,  that  the  re- 
straining order  heretofore  granted  goes  too  far,  in  this:  that  it  forbids 
interference  by  the  city  government  with  the  erection  of  a  building  upon 
a  site  which  is  the  subject  of  litigation,  and  in  violation  of  an  ordinance 
of  the  city  requiring  that,  before  commencing  to  erect  the  same,  the 
plans  and  specifications  for  such  building  be  submitted  to  inspection, 
and  that  a  permit  be  obtained  after  the  inspection. 

Therefore  the  order  heretofore  granted  will  be  modified  by  eliminat- 
ing so  much  of  it  as  forbids  the  hindering  or  obstruction  of  the  railroad 
company  in  the  erection  of  its  proposed  new  freight  depot,  and  in  all  other 
respects  it  will  be  continued  until  the  further  order  of  the  court. 
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Cleveland  Stonb  C!o.  v.  Wallace  et  al. 

{Circuit  Court,  E.  D.  MicMoan.    May  2, 1893.) 

No.  3:i8». 

1.  Tbade-Mabks—Isfrinoekest— Exclusive  Use— Scttiiestoses. 

For  15  years  prior  to  1885  two  companies  used  in  commoa  and  made  and  sold  cer- 
tain patterns  of  scytheBtones.  In  1876  they  formed  a  pool,  and  for  nine  years  sold 
their  manufactures  under  the  same  labels.  In  1S.S,5  they  united  with  others  to  form 
a  pool,  all  the  members  of  which  sold  like  patterns  under  like  labels.  In  18S(> 
plaintiff  company  bought  out  one  of  the  original  companies,  and  it  and  the  other 
original  companv  only  continued  to  make  and  sell  such  labels  till  1S90,  when  plain- 
tiff bought  out  tbe  other  original  company.  Held,  that  there  bad  been  no  such  in- 
discriminate use  of  the  patterns  as  would  deprive  plaintiff  of  its  exclusive  right. 

2.  Same— Equitable  Defkx.se— Quality  of  Goods. 

It  is  not  an  equitable  defense  to  an  action  to  restrain  infringei£ent  of  trade-mark 
that  defendant's  wares  are  equal  in  quality  to  those  of  plaintiff. 

8.   HaME — MiSBBPHESENTATION   of  MAKIFACTrKEK. 

The  difference  between  scythe  and  whet  stones  made  and  sold  by  plaintiff  under 
the  names  of  "Qulnnebog,""  Western  Red  Ends, ""  Star, "  "Diamond,"  etc.,  con- 
sisted mainly  in  patterns,  size,  and  finish.  Plaintiff's  circulars  stated  that  the 
various  patterns  were  made  at  "Willow  Creek  Quarry, ""Green  Farm  Quarry," 
etc.,  and  "from  selected  Huron  grit,"  and  "from  the  best  blue  Huron  grit;"  but 
the  context  of  the  circulars  showed  that  all  were  made  at  quarries  in  the  same 
city.  Held,  that  the  fact  that  all  were  made  from  the  same  quarries  or  rock  for- 
mation was  not  evidence  of  a  material  false  statement,  as  the  plaintiff  had  the 
right  to  associate  one  trade-mark^ith  a  name  arbitrarily  given  to  a  part  of  his 
quarries,  or  to  represent  that  ihemones  were  made  from  "selected"  or  from  "best 
blue  Huron  grit, "  so  long  as  be  furnished  the  same  article  and  the  same  quality 
demanded  by  the  preference  of  his  customers. 
4.  Same— Relief  for  Fbacd. 

Where  it  clearly  appears  that  defendants  have  closely  imitated  plaintiff's  labels, 
patterns,  and  style,  and  have  done  obvious  damage  to  nis  business  from  the  I>u8i- 
ncss  methods  employed,  plaintiff  is  entitled  to  relief  on  the  ground  of  fraud,  inde- 
pendently of  the  validity  of  his  trademarks. 

In  Equity.  Bill  by  the  Cleveland  Stone  Company  against  John  E. 
Wallace,  Lee  R.  Wallace,  William  H.  Wallace,  and  Margaret  Wallace 
to  restrain  infringement  of  trade-mark.     Temporary  injunction  granted. 

Elbridge  F.  Bacon,  for  complainant. 

John  D.  Cmidy,  for  defendants. 

Swan,  Districli  Judge.  This  is  a  motion  for  an  injunction  to  restrain 
the  defendants  from  the  selling  and  ottering  for  sale  scythestones  under 
certain  names  and  labels  which  are  claimed  by  plaintiff  as  trade-marks. 
The  plaintiff  is  a  corporation  organized  in  1886  under  the  laws  of  Ohio, 
and  since  that  date  has  been,  and  still  is,  engaged  in  the  manufacture 
of  scythestones,  whetstones,  and  grindstones.  Its  quarries  and  factories 
are  situate  at  and  near  Grindstone  City,  Mich.  Upon  its  organization 
in  1888  it  purchased  the  quarries,  factories,  and  plafat  at  Grindstone 
City,  and  the  good  will  of  Worthington  &  Sons,  who  had  carried  on 
business  there  for  15  years  or  more.  On  the  23d  of  January,  1890. 
plaintiff  bought  the  quarries,  plant,  business,  good  will,  and  entire 
property  of  the  Lake  Huron  Stone  Company,  at  Grindstone  City,  where 
the  latter  company  had  been  quarrying  and  manufacturing  grind  and 
scythe  stones  since  1869.  Tlie  I^nke  Huron  Stone  Company  and  Worth- 
ington &  Sons,  up  to  the  time  of  said  sales  to  complainant,  had  for 
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manv  years  made,  among  other  brands  of  scvthe  and  whet  stones,  the 
"Diamond," '-Western  Red  Ends,"  "Quinnebog."  "Star,"  "Clear  Grit," 
and  "Lake  Huron,"  and  others,  which  had  taken  well  with  the  trade, 
and  were  widely  known  as  the  product  of  the  Grindstone  City  quar- 
ries, which  stood  well  in  the  esteem  of  the  western  trade.  For  some 
years  plaintiffs  vendors,  the  Lake  Huron  Stone  Company  and  Worth- 
ington  &  Sons,  had  by  agreement  made  and  sold  certain  styles  of 
scytlie  and  whet  stones  under  the  same  trade-mark  or  designation,  ex- 
cept that  the  labels  of  each  firm,  which  were  in  all  other  respects  fdc 
dmiles,  truly  stated  the  name  of  the'  manufacturer;  as,  for  example, 
Worthington  &  Sons  made  and  sold  scythe  and  whet  stones  under  the 
name  "Quinnebog,"  but  labeled  as  the  manufacture  of  Worthington  & 
Sons,  instead  .of  "Lake  Huron  Stone  Co.,"  which  was  the  originator 
and  owner  of  that  trade-mark.  In  like  manner,  the  I^ake  Huron  Stone 
Company  labeled  as  "Western  Red  Ends"  certain  patterns  of  their 
manufacturers,  similar  in  size,  form,  and  appearance  to  those  of  that 
name  made  by  Worthington  &  Sons,  designating  themselves  on  the 
labels  (which  were  otherwise  identical)  as  the  makers,  instead  of  Worth- 
ington &  Sons.  It  also  appears  that  in  1870  these  two  firms  formed 
a  pool  or  association  at  Chicago,  111.,  to  supply  the  western  markets, 
under  the  name  of  the  "Western  Grkidstone  Company."  This  asso- 
ciation continued  until  1886,  when  plaintiff,  as  stated,  bought  out 
Worthington  &  Sons.  The  Western  Grindstone  Company  had  its 
warehouses  at  Chicago,  and  there  received  the  products  of  the  quar- 
ries of  its  two  constituent  firms,  and  filled  the  orders  of  its  customers 
equally  from  the  stones  supplied  by  each,  and  used  as  trade  names 
on  the  scythe  and  whet  stones  the  words  "Star,"  "Clear  Grit,"  "I^ke 
Huron,"  "Quinnebog,"  and  other  marks  or  names  peculiar  to  each  sub- 
ordinate concern,  or  common  to  both,  though  for  a  time  varying  the 
form  and  color  of  the  labels  from  those  employed  by  the  makers. 
I^ter  in  its  history  the  Western  Grindstone  Company  adopted  labels 
on  these  various  styles  and  patterns,  designating  either  Worthington 
&  Sons  or  the  Lake  Huron  Stone  Company  as  makers,  in  addition  to 
its  own  name.  In  January,  1883.  the  I>ake  Huron  Stone  Company, 
Worthington  &  Sons,  J.  J.  McDerniott  &  Co.,  of  Ohio,  and  the  Berea 
Stone  Company,  of  Ohio,  united  to  form  a  pool  under  the  name  of 
the  Berea  &  Huron  Stone  Company,  and  under  that  name  catalogued 
and  offered  for  sale  the  various  brands  and  patterns  of  scythe  and 
whet  stones  claimed  in  the  bill  to  be  the  trade-marks,  brands,  and 
jjattems  of  complainant.  This  pool  continued  until  1886,  when  it 
was  dissolved  by  the  sale  by  VVorthington  &  Sons  to  complainant. 
The  affidavits  also  show  that  Cooper,  Grevey  A  Co.,  the  predecessors 
in  business  of  Worthington  &  Sons,  had,  in  1870,  made  and  sold 
scythestonew  of  like  patterns  under  similiar  labels  and  of  the  same 
names  with  these  made  by  the  I^ake  Huron  Stone  Company,  without 
objection  by  the  latter.  Since  1886,  however,  no  person,  firm,  or  cor- 
jwration  other  than  complainant  and  the  Lake  Huron  Stone  Company 
claimed,  used,  or  simulated  the  labels,  names,  or  trade-marks  here  in 
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controversy,  and  this  is  admitted  by  the  answer.  They  preserved  the 
general  style  and  appearance  of  the  label  now  in  use  by  plaintiff,  in- 
cluding the  names  applied  to  their  various  patterns  of  scythe  and  whet 
stones,  and  those  names  and  labels,  thus  applied,  have  been  known  and 
associated  to  the  trade  for  many  years. 

There  was  at  one  time  a  st<ine  known  to  the  eastern  trade  as  "Quinne- 
baug,"  made  from  a  Connecticut  quarry,  which  was  exhausted  some  30 
years.  The  name  consequently  fell  into  disuse,  and  at  the  time  of  its 
adoption  by  the  I^ke  Huron  Stone  Company,  in  1869  br  1870,  there 
had  not  been  for  many  years  a  stone  known  to  the  trade  by  that  name, 
though  some  four  or  five  years  later  brands  known  as  "Premium  Quinne- 
baug,"  and  "Extra  Quinnebaug,"  made  from  stone  of  obviously  different 
character,  formation,  and  color,  were  introduced  into  the  eastern  mar- 
kets. The  eastern  "Quinnebaug"  referred  to  were  also  marked  by  la- 
bels bearing  no  resemblance  to  those  used  by  plaintiff  and  its  predeces- 
sors. So  far  as  appears  from  the  athdavits  read  on  the  hearing  of  this 
motion,  the  Lake  Huron  Stone  Company,  and  the  Cleveland  Stone  Com- 
pany, as  the  vendee  of  Worthington  &  Sons,  have  used  the  names 
"Quinnebog,"  "Star,"  "Diamond,"  "Qear  Grit,"  "Uke  Huron,"  and 
"Western  Red  Ends"  without  interference  by  cojnpetitors  in  business, 
certainly  since  1886,  and  the  first-named  company  and  Worthington  & 
Sons  were  the  only  claimants  of  those  trade-marks  and  labels  for  15 
years  before  that  date. 

The  affidavit  of  Robert  Wallace,  submitted  by  defendants,  clearly 
shows  that  the  Lake  Huron  Stone  Company  made  the  "Star,""Clear  Cirit," 
and  "I^ke  Huron," "Quinnebog,"  "Tiger  Crown,"  and  "Harvest  Queen" 
brands  from  1868  to  1890,  and  for  nearly  as  long  a  time  the  "Western 
Red  Ends,"  though  he  disparages  the  exclusive  right  of  that  company 
to  the  names  and  labels  as  trade-marks,  and  denies  that  it  ever  claimed 
such  right,  or  objected  to  their  aj)propriation  by  others.  The  force  of 
this  denial  is  greatly  impaired  by  the  fact  that  the  affiant  is  the  father 
of  the  defendants;  and,  though  he  was  a  member  of  the  partnershij) 
known  as  the  Lake  Huron  Stone  Company  from  the  year  1868,  and 
joined  in  the  sale  of  its  quarries,  business,  good  will,  and  property  to 
the  plaintiff  in  January,  1890,  and  therefore  much  should  be  conceded 
to  his  means  of  knowledge,  the  fact  that  he  now  appears  to  depreciate 
his  grant,  when  he  covenanted  with  the  plaintiff,  as  one  of  the  condi- 
tions of  the  sale,  not  to  engage  in  the  business  in  that  vicinity  for  20 
years,  militates  most  strongly  against  the  credibility  of  his  denials. 
His  relationship  to  the  defendants,  and  the  tenor  of  his  statements,  are 
more  persuasive  that,  while  he  nominally  observes  his  covenant,  and 
has  not  personally  engaged  in  the  business  from  which  he  agreed  to  ab- 
stain, his  interest  now  lies  in  the  direction  of  detracting  from  the  value 
of  the  property  which  he  sold,  and  for  which  he  received  his  share  of 
the  purchase  money. 

The  formation  of  the  Huron  (irindstone  Company,  under  which  name 
defendants  are  carrying  on  business  and  offering  to  the  trade  the  variou.s 
brands  and  patterns  of  scythe  and  whet  stones  under  the  same  names, 
v.o2f.uo.o — 28 
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and  labeled  in  identically  the  same  way,  (excepting  only  the  substitu- 
tion of  the  name  "Huron  Grindstone  Co."  for  "Cleveland  Stone  Co.,") 
followed  too  closely  on  the  heels  of  the  sale  by  the  I^ke  Huron  Stone 
Company  to  plaintiff  to  entitle  this  affidavit  to  be  regarded  with  favor, 
even  if  the  facts  were  doubtful.  The  proof  is  undeniable  that  since  the 
defendants  have  associated  themselves  in  their  present  business  they  have 
aimed  directly  at  the  trade  and  customers  of  the  plaintiff  by  the  use  of 
almost  exact  counterparts  of  its  trade-mark,  and  thus  sought  to  reap  the 
fruits  of  the  enterprise  and  outlay  made  by  plaintiff  and  its  predeces- 
sors. While  fair  and  open  competition  is  entirely  proper,  and  of  public 
benefit,  it  is  not  permitted  to  a  tradesman  or  manufacturer  to  appropri- 
ate the  labels,  brands,  and  names  adopted  by  his  rivals,  nor  to  announce 
to  the  trade  his  ability  and  readiness  to  supply  the  latter's  customers 
with  the  very  article,  under  the  same  name  and  label  for  which  the 
energy  and  means  of  the  owner  of  the  trade-mark  have  made  a  market. 
Neither  is  it  permitted  that  he  should  so  closely  simulate  the  brands  and 
labels  of  his  neighbor  that  the  public  should  be  misled  into  purchasing 
his  goods  in  the  belief  that  they  are  the  product  or  manufacture  of  those 
who  introduced  and  gave  them  reputation.  The  circular  to  the  trade 
issued  by  defendants  at  the  formation  of  their  partnership  announced 
that  they  were  prepared  to  fill  all  orders  for  grindstone  and  scythestones, 
(indicating  the  well-known  brands  "Quinnebog,"  "Star,"  "Clear  Grit," 
"  Western  Red  Ends.")  Not  content  with  this,  they  have  simulated  the 
style,  design,  color,  and  exact  phraseology  of  the  printed  matter  of  the 
labels  used  by  plaintiff  to  designate  those  patterns,  excepting  only  the 
manufacturer's  name,  for  which  they  have  substituted  their  own,  "Huron 
Grindstone  Company."  The  affidavits  leave  no  doubt  that  by  these 
means,  and  by  cutting  the  plaintiff  s  prices  on  these  wares,  the  defend- 
ants have  made  large  inroads  upon  the  business  built  up  by  plaintiff, 
and  have,  and  still  are,  tloing  plaintiff  great  injury.  So  closely,  indeed, 
have  the  defendants  imitated  the  patterns  of  plaintiff,  its  packages,  and 
the  style  and  finish  of  its  products,  that  Robert  Wallace,  in  his  afhdavit 
(made  alio  intuitu,  indeed,  but  for  that  reason  most  significant)  says 
that,  "if  a  box  of  scythestones  of  any  such  names  should  be  brought  to 
the  city  of  Detroit  without  having  upon  it  the  name  of  the  person  by 
whom  it  was  manufactured,  and  submitted  to  persons  in  the  trade  who 
were  familiar  with  said  scythestones,  such  person  would  be  unable  to  tell 
whether  the  same  was  manufactured  by  the  Cleveland  Stone  Company 
or  by  the  defendants  in  this  case."  If  we  add  to  these  features  of  re- 
semblance between  the  products  themselves  the  almost  exact  duplication 
of  the  labels,  the  likelihood  of  the  public  being  deceived  in  the  pur- 
chase of  defendants'  goods  is  almost  a  certainty,  and  may  well  be  inferred 
as  a  corrolary  from  the  facts,  even  if  the  affidavits  did  not  expressly 
establish  the  injurious  effects  of  such  competition. 

1.  The  first  point  urged  for  the  defense  is  that  plaintiff  has  failed  to 
.  show  an  exclusive  right  in  the  use  of  these  names  and  labels  as  trade- 
marks; but  the  fact  that  the  Lake  Huron  Stone  Company  and  Worlhing- 
ton  &  Sons,  up  to  1885,  used  them  in  common,  and  made  and  sold 
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the  patterns  of  scythestones  involved  in  this  suit,  and  that  from  1876  to 
1885  those  firms,  under  the  name  of  the  Western  Grindstone  Company, 
sold  their  manufactures  under  similar  labels,  and  put  up  in  like  pack- 
ages, and  during  the  year  1885  united  with  others  to  form  the  Berea  & 
Huron  Stone  Company,  which  also  offered  and  sold  scythestones  of  like 
patterns  and  under  like  labels  with  those  theretofore  used  by  the  Ijake 
Huron  Stone  Company  and  VVorthington  &  Sons,  deny  to  brands  and 
labels  thus  indiscriminately  used  the  protection  of  a  court  of  equity. 

It  is  true  that  the  owner  of  a  trade-mark  cannot  permit  its  use  by 
others  to  such  a  degree  that  it  will  lose  its  original  significance  to  the 
public  as  an  index  and  assurance  of  the  origin,  qualities,  and  character- 
istics of  the  article  to  which  it  is  attached,  and  still  ask  the  aid  of  the 
courts  to  prevent  its  use  by  others  without  the  owner's  consent.  He 
should  be  regarded  as  having  renounced  whatever  of  profit  and  reputa^ 
tion  the  trade-mark  had  won  for  him,  and  as  having  consented  to  foist 
upon  the  public  a  spurious  substitute  for  that  to  which  he  had  given 
repute,  and  as  having  disclaimed  his  original  exclusive  right.  There  is, 
however,  no  occasion  for  the  application  of  that  doctrine  to  the  plaintiff 
in  this  case.  Whatever  objections  might  have  been  raised  to  the  relief 
here  sought  were  the  Lake  Huron  Company  or  Worthington  &  Sons  ask- 
ing preventive  aid  against  the  use  of  their  trade-marks  by  Cooper,  Grevey 
&  Co.  or  other  unlicensed  appropriators,  it  is  clear  that  the  transactions 
relied  on  as  depriving  plaintiff  of  protection  do  not  affect  it.  Those 
transactions  are  too  remote  in  time,  and  their  demerit,  if  any,  is  not 
imputable  to  thr  plaintiff.  From  1885  to  1890 — a  period  of  five  years 
before  the  defendant  entered  into  this  business — plaintiff  and  the  Lake 
Huron  Stone  Company  alone  employed  the  trade-marks  and  labels  and 
made  the  patterns  of  the  scythestones  which  the  defendant  is  now  offer- 
ing to  the  trade.  Since  plaintiff's  purchase  of  the  Lake  Huron  Stone 
Company's  property,  quarries,  and  good  will  in  January,  1890,  and  up 
to  the  time  defendants  began  manufacturing  and  selling,  no  person  or 
corporation  has  assumed  to  make  or  vend  scythestones  of  its  patterns,  or 
questioned  its  exclusive  right  to  use  the  labels  and  trade-marks  in  con- 
troversy to  identify  its  wares  to  the  public.  Since  its  organization, 
plaintiff  has,  in  co-operation  with  the  Jjake  Huron  Stone  Company,  and 
latterly  alone,  at  great  expense,  and  by  advertising  and  other  legitimate 
methods,  built  up  a  large  and  lucrative  trade,  and  has  by  its  enterprise 
established  a  reputation  for  its  manufactures  which  gives  them  a  ready 
sale  to  the  trade.  To  permit  defendants  to  purloin  the  fruits  of  their 
enterprise  and  investments,  and  encroach  upon  their  business,  either  on 
the  pretext  that  plaintiff's  predecessors  in  the  business  had  years  ago 
submitted  to  a  like  injury  without  complaint,  or  on  the  plea  that  at  one 
time  the  trade-mark  had  been  enjoyed  by  others  than  its  originator, 
would  be  a  denial  of  justice.  While  it  is  commonly  said  that  to  entitle 
the  owner  of  a  trade-mark  to  protection  against  infringers  his  right  to 
its  use  must  be  exclusive,  it  is  not  meant  thereby  that  no  other  than  the 
originator  has  rightfully  employed  it,  Such  a  right  is  property  trans- 
ferable and  descendible,  and  may  be  the  subject  of  ownership  by  two  or 
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more,  without  impairing  the  claim  of  its  owuers  to  redress  for  its  unlaw- 
lul  use  bv^  others.  New  i'ork  Cenient  Co.  v.  Coplay  Cement  Co.,  45  Fed. 
Hep.  212;  Kidd  v.  Johimn,  100  U.  S.  617;  Chemiccd  Co.  v.  Meyer, 
13'J  U.  S.  540,  547,  11  Sup.  Ct.  Rep.  625;  Burton  v.  Strntton,  12  Fed. 
Rep.  696,  704.  Tlie  right  to  protection  for  such  property  is  founded 
on  two  considerations:  (1)  That  the  owner,  by  its  adoption  and  use,  lias 
acquired  a  property  which  to  him  is  valuable;  (2)  that  the  use  of  the 
symbol  or  device  in  such  a  manner  as  to  mislead  the  public  as  to  the 
origin  of  the  article  is  a  fraud  alike  upon  the  purchaser  and  the  pro- 
prietor whose  trade-mark  is  simulated,  his  sales  thereby  lessened,  and 
his  reputation  perhaps  discredited  by  the  inferiority  of  the  article  sub- 
stituted for  his  manufacture.  No  deBnite  length  of  time  is  requisite  to 
confer  this  right  of  property,  provided  the  injured  party  has,  by  priority 
of  adoption;  appropriated  the  name  or  symbol  as  peculiar  to  his  mer- 
chandise, and  indicative  of  its  place  of  manufacture.  He  meets  this 
requirement  even  if  he  selects  a  name  or  symbol  the  use  of  which  had  been 
abandoned  by  others  when  he  employed  it.  G'Roxirhe  v.  Soap  Co.,  26 
Fed.  Rep.  576-578. 

Whether,  by  their  co-operation  at  Chicago  under  the  name  of  the 
Western  Grindstone  Company,  or  their  subsequent  association  with  Mc- 
Dennott  &  Co.  and  the  Berea  Stone  Company,  the  Lake  Huron  Stone 
Company  and  Worthington  ife  Sons  became  partners,  it  is  unnecessary  to 
decide.  It  is  fairly  inferable,  however,  that  the  agreement  under  which 
they  were  thus  associated  regarded  the  trade-marks  which  each  party  con- 
tributed to  the  several  concerns  as  reverting  to  their  original  proprietor  on 
the  termination  of  the  pool,  as  might  lawfully  be  done  without  detri- 
ment to  the  trade-mark  on  the  dissolution  of  a  partnership.  No  deceit 
was  practiced  upon  the  public,  as  the  origin  and  place  of  manufacture 
of  the  brands  were  truly  stated  and  catalogued.  In  short,  these  busi- 
ness arrangements  were  mere  temporary  licenses  or  assignments  of  pro- 
Ijrietary  rights  in  the  names,  symbols,  and  patterns,  of  which  no  one 
could  complain.  But,  were  this  otherwise,  the  lapse  of  time  since  the 
expiration  of  the  associations  referred  to,  and  the  adoption  and  undis- 
jjuted  use  by  plaintiff  and  its  predecessors  of  the  designs  and  names  af- 
fixed to  their  wares,  has  sufficed  to  heal  the  infirmity,  if  any,  which 
might  otherwise  have  been  charged  against  plaintiff's  title,  even  were 
plaintiff 's  predecessors  asking  the  relief  here  prayed,  and,  a  fortiori,  in 
favor  of  plaintiff,  who  is  a  stranger  to  the  transactions  urged  against  its 
exclusive  right. 

2.  It  is  next  argued  as  an  equitable  defense  that  defendants'  wares 
are  of  equal  quality  with  the  jjlaintiff's.  Many  of  the  defendants'  affi- 
davits are  framed  on  the  theory  that  the  court  will  in  this  class  of  cases  in- 
quire into  the  comparative  excellence  of  the  merchandise  of  the  parties. 
That  issue  is  not  material  here.  Where  the  infringer  has,  b}'  the  intro- 
duction, under  simulated  trade-marks,  of  greatly  inferior  articles,  both 
deceived  the  public  into  their  purchase  and  discredited  the  integrity  and 
reputation  of  the  proprietor  of  the  trade-mark,  the  two  considerations  ex- 
ist which  impel  courts  to  act  at  the  instance  of  the  injured  party,  viz., 
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the  protection  of  the  public  against  the  fraud,  and  redress  of  the  private 
wrong  done  the  individual.  But  it  is  not  essential  to  the  latter's  relief 
that  the  deceit  practiced  should  be  actually  injurious  to  the  public.  It 
is  enough  if  hisright  has  been  infringed,  and  his  business  impaired,  by 
the  false  colors  of  his  competitor.  McLerxn  v,  Flennng,  96  U.  S.  252. 
In  fact,  a  uaore  permanent  injury  is  inflicted  upon  the  tradesmen  whose 
goods  are  supplanted  in  the  esteem  of  his  customers  by  those  of  equal 
quality,  offered  under  his  trade-mark,  and  at  lower  prices;  since  the 
competition  of  an  inferior  article  is  likely  to 'be  ephemeral.  In  this 
view  the  excellence  of  the  counterfeit  intensifies  the  wrong  done  to  the 
plaintiff,  and  is  a  cogent  argument  for  his  right  to  reparation,  although 
the  public  have  suffered  no  actual  injury. 

3.  Was  there  anj'  misrepresentation  as  to  the  manufacturpr,  or  place 
of  manufacture,  of  the  scythestones  for  which  the  plaintiff  asks  protec- 
tion, wliich  ought  to  bar  the  relief  it  seeks?  The  ground  on  which 
courts  deny  their  aid  to  articles  thus  put  forth  is  that  a  party  who  seeks 
equity  must  come  with  clean  hands,  and,  if  his  cAse  discloses  fraud  or 
deception,  courts  of  equity  will  not  interfere  in  his  favor.  Medicine  Co. 
V.  Wood,  108  U.  S.  218,  225,  2  Sup.  Ct.  Rep.  436;  Leather  Cloth  Co.  v. 
American  Leather  Clotli  Co., 11  H.  L.Cas.  523;  Fetridgev.  Wells,  4  Abb.  Pr. 
144 ;  Seabury  v.  Grosvenor,  14  Blatchf.  262.  These  cases,  and  numer- 
ous others  in  which  the  same  doctrine  is  followed,  proceed  upon  the 
ground  that  the  complaining  party,  either  in  his  trade-mark  or  in  the 
business  connected  with  it,  has  made  material  false  statements  to  en- 
hance the  merit  of  his  goods,  by  claiming  for  them  an  origin,  ingredi- 
ents, materials,  or  process  of  manufacture  which  they  lack,  and  which, 
singly  or  together,  commend  them  to  public  confidence,  which  is  thereby 
betrayed.  It  is  claimed  that  the  case  of  the  plaintiff  is  brought  within 
the  operation  of  this  rule  by  its  own  and  its  predecessors'  circulars  and 
catalogues,  stating  that  the  various  patterns  and  brands  of  scythe- 
stones  in  controversy  are  made  at,  e.  g.,  the  "Willow  Creek  Quarry," 
'"Green  Farm  Quarry,"  "Pt.  Au  Barques  Quarry,"  etc.,  and  "from 
selected  Huron  grit,"  "from  the  best  blue  Huron  grit,"  etc.,  whereas 
the  stones  of  various  names  were  made  from  the  same  quarries.  The  con- 
text in  which  these  statements  are  found  makes  it  plain  that  the  quarries 
thus  designated  are  located  at  Grindstone  City,  Mich.,  and  in  some  cases 
this  is  expressly  stated.  There  is  nothing  to  prevent  plaintifi"  from  thus 
nominally  subdividing  its  properties  at  that  place,  or  giving  to  these  tit- 
ular subdivisions  such  names  as  fancy  may  suggest.  There  is  in  such 
nomenclature  no  material  false  statement,  nor  is  the  public  misled  into 
the  purchase  of  one  class  of  goods  instead  of  another.  If  the  manufac- 
turer chooses  to  associate  one  brand  or  trade-mark  of  his  goods  with  a 
name  arbitrarily  given  to  a  part  of  his  works  or  quarries,  no  wrong  is 
done  to  the  public,  so  long  as  he  furnishes  the  identical  article  demanded 
by  the  preference  of  his  customers.  The  representation  that  the  stones 
are  made  from  "selected"  or  "the  best  blue  Huron"  grit  are  substantially 
satisfied  if  the  quality  of  the  materials  used  is  not  inferior  to  that  which 
the  trade  have  accepted  as  of  that  grade. 
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The  points  of  difference  between  the  stones  made  and  sold  by  plain- 
tiff under  the  names  of  "Quinnebog,"  "Western  Red  Ends,"  "Star," 
"Diamond,"  "Clear  Grit,"  "Lake  Huron,"  mainly  consist  in  patterns, 
size,  and  finish.  The  "Western  Red  Ends"  are  distinctly  marked  in 
the  manner  suggested  by  the  name.  The  "Quinnebog"  is  characterized 
by  a  peculiar  finish.  The  fact  that  all  are  made  from  the  same  quarries 
or  rock  formation  is  not  evidence  of  a  material  false  'statement.  The 
names  are  employed  in  accordance  with  business  usage,  to  signify  vari- 
eties of  shape,  size,  etc.,  which  have  acquired  a  reputation  with  the 
trade,  and  to  meet  its  demands.  It  is  nowhere  .said  that  there  is  any 
difference  in  the  characteristics  or  quality  of  the  material  from  which 
the  different  patterns  are  made.  The  source  whence  this  is  derived,  the 
place  of  its  manufacture,  and  the  maker's  name,  are  truly  set  forth,  and, 
as  the  quality  of  the  plaintiff's  goods  is  riot  questioned,  no  rule  of  equity 
or  public  policy  is  violated  in  allowing  it  to  style  its  various  manufac- 
tures by  as  many  different  appellations  as  may  be  necessary  in  their 
judgment  to  invite  and  secure  markets  for  their  merchandise,  if  in  sodo- 
ing  no  material  false  statement  is  made. 

4.  The  close  imitation  of  the  plaintiff's  labels,  patterns,  and  style  ev- 
idenced by  the  exhibits  of  both  parties  and  the  catalogues  and  circulars 
issued  to  the  trade,  and  the  obvious  damage  to  plaintiff's  business  from 
the  methods  employed  by  defendants,  entitle  plaintiff  to  relief  on  the 
ground  of  fraud,  independently  of  the  validity  of  the  trade-marks  in 
question.  Lawrence  Manufg  Oo  v.  Tennessee  Manufg  Co.,  138  U.  S.  537, 
11  Sup.  Ct.  Rep.  402;  Burton  v.  StraUon,  12  Fed.  Rep.  696;  While  Lead 
Co.  V.  Gary,  25  Fed.  Rep.  125;  BaUng  Powder  Co.  v.  Davis,  26  Fed. 
Rep.  293;  Nail  Ck>.  v.  Bennett,  43  Fed.  Rep.  800;  Societe  Anonynie  v, 
Wedem  Distillery  Co.,  43  Fed.  Rep.  416;  Avery  v.  MeUde,  81  Ky.  73; 
Pierce  v.  auiUard,  68  Cal.  68,  8  Pac.  Rep.  645;  FVkry  v.  FasseU,  44  Mo. 
173.  The  admitted  facts,  and  the  perfect  correspondence  of  defendants' 
labels  in  size,  form,  color,  design,  ornamentation,  and  phraseology,  and 
in  the  names  of  the  patterns,  leave  no  doubt  of  defendants'  intention  to 
make  a  market  for  their  goods  with  the  plaintiff's  customers  by  a  close  im- 
itation of  its  trade-mark.  The  means  employed  were  adopted  to  accom- 
plish the  purpose,  and  the  plaintiff  has  suffered  damages  which  it  is  the 
duty  of  the  court  to  arrest  and  redress.  The  motion  to  dissolve  the  re- 
straining order  is  denied,  and  a  temporary  injunction  will  issue  accord- 
ing to  the  prayer  of  the  bill. 
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Leighton  et  al.  v.  Yodkg  et  at. 

(Circuit  Court  of  A.ppeaU,  Eighth  Circuit.    September  30, 1893.) 

No.  128. 

1.  IUROTMENT— OCCCPTIXO  ClaIHASTS— FbDEKAI.  CotJBTS— BQDITT  JUKISDICTIOir. 

The  rights  given  by  the  Nebraska  law  (Cobbey,  Consol.  St.  o.  47,  H  4;186-^3S9)  to 
an  occupying  claimant  after  a  judgment  in  ejectment  against  him  are  enforceable 
in  the  federal  courts,  and  when  such  court  has  obtained  jurisdiction  in  equity  by 
means  of  a  bill  to  enjoin  the  execution  of  a  writ  of  possession  it  will  retain  the 
cause  for  the  purpose  of  enforcing  all  the  rights  given  by  the  statute,  especially  as 
such  enforcement  requires  the  ascertainment  of  the  value  of  the  lands  and  the  im- 
provements, and  an  accounting  of  rents  und  profits,  which  matters  are  not  exclu- 
sively cognizable  in  law. 

2.  Save— Remedies— Fedekal  Prockdurb. 

In  enforcing  such  rights,  however,  the  federal  court  is  not  bound  to  follow  the 
method  of  procedure  prescribed  by  the  statute,  namely,  the  appointment  of  three 
appraisers  to^scertain  the  value  of  the  land,  the  improvements,  and  the  rents  and 
proUta,  but  may  refer  the  cause  to  one  or  more  commissioaers,  or  to  a  master,  ac- 
cording to  its  ordinary  procedure. 
8.  Same— CossTiTonoNAi.  Law. 

Cobbey,  ConsoL  St.  Neb.  1801,  c.  47,  H  43S6-4889,  providing  that  a  successful 
plaintiff  In  ejectment  shall,  at  his  election,  either  pay  the  occupant  the  present 
value  of  the  improvements,  or  convey  title  to  him,  and  receive  in  return  the  value 
of  the  land  as  of  the  date  at  wbioh  the  occupant  entered  thereon,  is  a  valid  exer- 
cise of  the  legislative  power  of  the  state. 
4.  Same- CoNFLicTixo  Sections — Repeal. 

The  last  clause  of  section  4880,  containing  an  implication  that,  unless  the  occu- 
pant pa^s  the  value  of  the  land  on  demand  of  the  owner,  he  must  be  turned  out  of 
possession,  which  was  a  part  of  a  previous  act.  but  is  in  conflict  with  subsequent 
sections  of  this  act  in  amendment  thereof,  is  superseded  by  such  sections. 
6.  Same- Fobpeitcbes — Eqcitable  Remedies. 

The  object  of  the  act  being  to  prevent  a  forfeiture  of  the  interests  of  either  occu- 

fiant  or  owner,  a  court  of  equity  should  treat  them  as  having  rights  in  the  property 
n  proportion  to  the  value  of  the  improvements  and  the  land,  cespectlTely;  and,  in 
case  neither  party  is  willing  to  compensate  the  other  as  provided  in  the  act,  the 
court,  upon  motion  of  either,  will  decree  a  sale,  und  distribute  the  proceeds  in 
such  proportion. 
6.  Fedehal  Courts— Following  State  Decisions. 

When  a  federal  court  construes  a  state  statute  with  reference  to  a  new  question, 
and  the  state  court  of  last  resort  subsequently  interprets  it  differently,  the  federal 
court  should  thereafter  conform  to  such  interpretation. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District  of 
Nebraska. 

In  Equity.  Bill  by  Harriet  \V.  Ijeighton  and  Charles  M.  Leighton 
against  Rowena  Young,  Ellis  L.  Bierbower,  United  States  marshal,  and 
James  H.  McMurtry,  to  restrain  the  execution  of  a  writ  of  possession 
by  the  United  States  marshal  until  the  value  of  certain  improvements 
should  be  paid.  Injunction  granted,  and  decree  for  complainants  on 
certain  conditions.     Complainants  appeal.     Reversed. 

Statement  by  C.\r-D\vKr,L,  Circuit  Judge: 

In  1884,  Kowena  Young  brought  suit  in  ejectment  in  the  circuit  court 
of  the  United  States  for  the  district  "of  Nebraska  against  Harriet  Leigh- 
ton and  Charles  M.  Leighton  for  the  land  which  gave  rise  to  this  suit. 
On  the  trial  of  the  ejectment  suit  the  land  was  adjudged  to  belong  to  the 
plaintifl'  in  that  suit.  The  defendants  were  bona  fide  occupants  and 
claimants  of  the  land,  and  entitled  to  the  rights  secured  to  such  occu- 
pants by  the  occupying  claimant's  law  of  that  state. 


Digitized  by 


Google  ^ 


440  FEDERAL    HEPORTER,  Vol.  -52. 

In  answer  to  an  inquiry  submitted  to  them  by  the  court,  at  the  re- 
quest of  the  parties,  the  jury  in  the  ejectment  suit  returned  a  special 
finding  to  the  effect  that  the  land  was  worth  $6,000  without  the  improve- 
ments, and  that  the  improvements  were  worth  811,000.  The  statutorj' 
mode  of  proceeding  to  ascertain  the  value  of  the  land  and  the  improve- 
ments was  not  observed,  and  the  special  finding  returned  by  the  jury 
was  not  made  the  basis  of  any  order  or  judgment  of  the  court  in  the 
case.  On  the  17th  day  of  December,  1888,  judgment  was  entered  in 
favor  of  the  plaintiff  for  the  recovery  of  the  land.  See  37  Fed.  Rep.  4G. 
In  this  state  of  the  record,  the  plaintiS"  in  that  suit,  on  the  1,9th  day  of 
March,  1889,  without  paying  or  tendering  to  the  defendants  the  value 
of  their  improvements,  caused  a  writ  of  possession  to  issue  on  the  jutlg- 
ment  in  ejectment,  and  the  marshal  was  about  to  put  the  defendants  out 
of  possession  of  the  land,  when  they  filed  tiie  present  bill  against  the 
plaintiff"  in  the  ejectment  suit  and  the  marshal,  settii^  up  the  fore- 
going facts,  and  their  rights  as  occupying  claimants,  and  praying  that 
the  execution  of  the  writ  of  possession  be  enjoined  until  the  complain- 
ants had  been  paid  the  value  of  their  improvements  on  the  laud.  The 
injunction  was  granted. 

The  defendant  answere<l  the  bill,  admitted  the  special  finding  of  the 
jury  in  the  ejectment  suit,  but  denied  that  it  was  binding  on  either 
party  as  to  the  value  of  the  land  and  improvements;  alleged  that  it  was 
merely  made  "  for  the^  purpose  of  that  hearing,  and  for  the  purpose  of 
apjieal,  if  necessary;"  that  the  land  was  worth  more,  and  the  imitrove- 
ments  less,  than  was  stated  in  the  special  finding;  admitted  the  delend- 
ant  had  sued  out  a  writ  of  possession  upon  the  judgment  in  ejectment, 
"and  that  this  defendant  desires  possession  of  said  property,  or-that  the 
said  plaintiff  shall  proceed  according  to  law  to  have  the  value  of  said 
property  fixe*^,  and  duly  tender  to  this  defendant  the  value  of  said 
property." 

The  cause  was  heard  on  the  bill,  answer,  and  replication  before  Mr. 
Justice  Brewer,  then  circuit  judge,  and  it  was  decreed  that  the  spe<;ial 
verdict  did  not  estop  the  parties  on  the  question  of  the  value  of  the  land 
and  improvements,  and  a  master  was  appointed,  with  directions  to  as- 
certain and  report  (1)  the  value  of  the  lasting  and  valuable  improve- 
ments erected  on  the  land  by  the  complainants  before  they  received  ac- 
tual notice  of  the  defendant's  claim;  (2)  tlie  net  annual  value  of  the 
rents  and  profits  received  by  the  complainants  after  they  received  notice 
of  the  defendant's  title  by  service  of  process,  which  amount  was  to  be 
deducted  from  the  value  of  the  improvements;  (3)  the  value  of  the  land 
at  the  time  the  complainants  went  into  possession  thereof,  or  when  they 
commenced  to  pay  taxes  thereon,  as  the  case  might  be.  On  the  8th  of 
November,  1890,  the  master  reported  that  the  value  of  the  lasting  im- 
provements put  upon  the  land  by  the  complainants  prior  to  receiving 
notice  of  the  defendant's  claim  to  the  land  was  S10,368;  that  the  value 
of  the  rents  since  the  service  of  the  process  in  ejectment  was  8180,  leav- 
ing $10,188  as  the  net  value  of  the  improvements  after  deducting  the 
rents;  that  the  value  of  the  Irmd  at  the  time  the  conii)lainants  became 
tlie  actual  occupants  thereof,  wliirh  was  on  the  28th  day  of  April,  1881, 
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was  81,300.  The  order  of  reference  to  the  master  embraced  only  these 
nxatters,  but  the  parties  stipulated  that  the  master  might  reix>rt  the  value 
of  the  land  without  improvements  at  different  dates,  which  he  did  aa 
follows:  The  value  of  the  land  March  12,  1886,  the  date  of  the  verdict 
in  the  ejectment  suit,  was  $2,000;  12th  of  December,  1888,  the  date  of 
the  judgment  in  the  suit,  $4,500;  27th  of  December,  1889,  the  date  of 
the  order  of  reference  to  the  master,  $5,000;  and  at  the  date  of  the  mas- 
ter's report,  8th  of  November,  1890,  $5, 500.  No  exceptions  were  filed 
to  the  master's  report.  J.  H.  McMurtry,  having  purchased  the  land 
from  Rowena  Young,  was,  upon  his  own  motion,  substituted  as  defend- 
ant. The  court  below  decreed  "that  the  defendant  has  the  right  to 
elect  whether  he  will  take  the  value  of  the  land  or  shall  pay  for  the  im- 
provements; and,  the  defendant  having  filed  in  court  his  election  to  take 
tlie  value  of  the  land,  and  tendered  his  deed  therefor,  and  placed  the 
same  in  the  hands  of  the  clerk  of  this  court  for  future  delivery,  it  is 
therefore  considered  and  adjudged  that,  unless  said  plaintiff  within 
ninety  days  pay  to  said  defendant  the  sum  of  five  thousand  five  hundred 
dollars,  with  interest  from  the  date  of  the  master's  report,  November  8, 
1890,  at  seven  per  cent,  per  annum,  this  injunction  shall  stand  dissolved, 
and  this  cause  be  dirimissed,  at  plaintifTs  costs."  From  this  decree  the 
complainant  appealed. 

The  sections  of  the  Nebraska  statute  most  material  to  the  considera- 
tion of  the  case  read  as  follows: 

"4386.  If  upon  the  final  bearing  there  shall  be  found  a  l>alance  in  favor 
of  the  occupant  or  unsiiccessflil  clairuiints,  the  person  proving  the  better  title 
may  eitlier  demand  of  the  occupant  or  claimant  the  value  of  the  real  estute 
witliout  improvements,  as  shown  by  the  appraisement,  and  tender  a  general 
warranty  deed  for  the  r>>al  estate  in  question  to  such  occupant  or  claimant, 
or  he  may  pay  into  court  the  balance  so  found  due  such  occupant  or  claimant 
within  such  time  as  the  court  shall  allow  in  its  flnal  decrea 

"4387.  If  the  successful  claimant  shall  elect  tp  pay,  and  does  pay,  to  the 
occupant  or  claimant  the  balance  found  due  him  on  the  flnal  hearing  within 
such  time  as  the  court  shall  direct,  then  a  writ  of  possession  shall  lie  issued 
in  ills  favor  against  such  occupant,  or  decree  shall  be  entered  against  such 
imsuccessful  claimant,  as  the  case  may  require. 

"4388.  If  the  successful  claimant  shall  elect  to  receive  the  value  of  the 
real  estate  without  improvements,  to  be  paid  by  the  occupants  or  claimant 
within  such  time  as  the  court  shall  direct,  and  shall  tender  a  general  warranty 
deed  for  such  real  estate  to  the  occupant  or  claimant,  and  such  occupant  or 
claimant  shall  refuse  or  neglect  to  pay  said  sura  of  money  to  the  successful 
claimant  within  the  time  allowed  by  the  court  for  that  purpose,  then  such 
successful  claimant  shall  deposit  with  the  clerk  of  the  court  the  amount  found 
due  the  occupant  or  claimant,  and  thereupon  a  writ  of  possession  shall  be 
issued  in  favor  of  such  successful  claimant,  or  decree  shall  be  entered  in  hif 
favor,  as  the  case  shall  require. 

"4-389.  The  occupant  or  claimant  shall  in  no  case  be  evicted  from  the  pos- 
session, or  deprived  of  his  right  In  the  premises,  except  as  provided  in  the  two 
preceding  sections;  and,  in  case  the  successful  claimant  shall  neglect  to  elect 
to  take  said  real  estate  with  improvements,  or  to  convey  the  same  to  the  oc- 
cupant or  claimant  within  such  time  as  the  court  shall  direct,  then  decree 
shall  be  entered  in  favor  of  the  occupant  or  claimant  upon  his  paying  into 
the  court  the  value  of  the  real  estate  witliout  improvement.    Such  decree 
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shall  have  the  effect  to  transfer  and  convey  to  such  occupant  or  claimant  the 
title  and  rights  of  the  successful  claimant."  Cobbey,  Consol.  St.  Neb. 
1891,  c.  47;  |§  4386-4389,  pp.  933,  934. 

N.  S.  Harwood,  John  H.  Ames,  and  T.  M.  MarqueU,  for  appellants. 
Joseph  R.  Webster  and  R.  S.  Hall,  for  appellees. 
Before  Caldwell  and  Sanborn,  Circuit  Judges,  and  Shiras,  District 
Judge. 

Caldwell,  Circuit  Judge,  (after  stating  the  facts.)  It  is  objected  by 
the  appellees  that  the  mode  of  proceeding  adopted  by  the  complainants 
does  not  conform  to  the  requirements  of  the  occupying  claimant's  law, 
and  that  the  suit  was  brought  out  of  time.  Where  a  state  statute  cre- 
ates a  right  and  prescribes  a  mode  of  proceeding  to  enforce  it  in  the 
state  courts,  the  courts  of  the  United  States,  in  that  state,  will  enforce 
the  right,  but  not  always  in  the  mode  prescribed  for  enforcing  it  in 
tlie  state  courts.  The  state  courts  may  be  authorized  to  enforce  an 
equitable  right  by  an  action  at  law,  or  a  legal  demand  by  a  suit  in 
equity,  or  to  confound  the  two  jurisdictions  in  the  same  suit.  But  in 
the  courts  of  the  United  States  the  distinction  between  legal  and  equi- 
table rights  and  modes  of  proceeding  must, be  observed.  Those  courts 
will  enforce  the  right  by  the  appropriate  remedy,  having  regard  to 
these  distinctions.  The  Nebraska  statute  does  not  contemplate  any 
proceeding  to  establish  the  occupant's  claim  for  the  improvements  un- 
til after  final  judgment  has  been  rendered  ,in  favor  of  the  plaintiff  in 
the  ejectment  suit.  Any  time  after  that,  and  while  the  occupant  re- 
mains in  possession,  he  may  secure  the  benefits  of  the  statute  by  ap- 
plying to  the  court  for  the  appointment  of  three  appraisers,  who  are 
to  assess  the  value  of  the  land  at  the  time  the  occupant  went  into  pos- 
session, and  the  value  of  the  valuable  and  lasting  improvements  erected 
thereon  by  the  occupant  prior  to  the  time  he  received  actual  notice  of 
the  owner's  claim,  and  to  take  and  state  an  account  of  the  reuts  and 
profits  of  the  land  received  by  the  occupant  after  he  had  notice  of  the 
owner's  title  by  the  service  of  process.  The  title  to  the  land  is  no 
longer  in .  controversy.  That  issue  has  been  tried  to  a  jury.  What 
remains  to  be  done  is  to  ascertain  the  value  of  the  land  and  improve- 
ments, and  take  an  account  of  the  rents  and  profits  as  a  basis  for  a 
decree.  If  these  matters  are  solely  cognizable  at  common  law,  then, 
as  they  exceed  $20  in  value,  they  must,  under  article  7  of  the  amend- 
ments to  the  constitution  of  the  United  States,  be  submitted  to  a 
jury.  But  they  are  not,  and  never  were,  exclusively  cc^nizable  at 
x»nmion  law.  The  mode  of  procedure  prescribed  by  the  statute 
which  creates  the  right  dispenses  with  a  jury,  and  conforms  very 
nearly  to  the  established  chancery  practice.  That  the  bill  for  injunc- 
tion was  well  brought  is  indisputable.  Whether  the  injunction  should 
stand,  and  what  decree  should  be  rendered  in  the  cause,  depended 
upon  the  taking  and  stating  of  several  accounts.  The  jurisdiction 
having  attached  on  the  injunction,  the  court  will  retain  the  cause,  and 
take  and  state  the  accounts  necessary  to  a  final  decree.     Ober  v.  Gai- 
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lagher,  93  U.  S.  199;  McMurray  v.  Van  GMer, 56  Iowa,  605, 9  N.  W-  Rep. 
903.  It  would  be  no  objection  to  the  exercise  of  this  jurisdiction  if 
it  called  for  adjudication  upon  purely  legal  rights,  and  conferred  purely 
legal  remedies,  for,  where  the  controversy  is  one  in  which  a  court  of 
equity  only  can  afford  the  relief  prayed  for,  its  jurisdiction  is  unaf- 
fected by  the  character  of  the  questions  involved.  PreUca  v.  Land  Grant 
Co.,  4  U.  S.  App.  326,  1  C.  C.  A.  607,  50  Fed.  Rep.  674;  Holland  v. 
ChaUen,  110  U.  S.  15,  25.  3  Sup.  Ct.  Rep.  495.  Courts  of  equity  al- 
ways had  concurrent  jurisdiction  with  courts  of  law  in  matters  of  ac- 
count, where  they  were  too  complex  for  a  jury  to  deal  with  them  un- 
derstandingly,  or  where,  as  in  this  case,  the  stating  the  account  is  in 
aid  of  an  equity  or  right  not  adequately  available  at  law.  In  the 
course  of  the  proceeding,  orders  and  decrees  have  to  be  passed,  which, 
if  not  within  the  exclusive  competency  of  a  court  of  chancery,  are  un- 
doubtedly within  its  jurisdiction.  It  is  obvious  that  the  flexible  forms 
and  modes  of  proceeding  of  a  court  of  equity  are  much  better  adapted 
to  the  execution  of  the  law  than  is  the  machinery  of  a  common-law 
court.  This  was  decided  by  the  supreme  court  of  the  United  States 
more  than  60  years  ago  in  a  similar  case.  Bank  v.  Dudley,  2  Pet.  491. 
"It  is  not  enough  that  there  is  a  remedy  at  law;  it  must  be  plain  and 
adequate,  or,  in  other  words,  as  practical  and  as  efficient  to  the  ends 
of  justice  and  its  prompt  administration  as  the  remedy  in  equity." 
Bm/ce  v.  Grundy,  3  Pet.  215;  Odricha  v.  Spain,  15  Wall.  211,  228;  Pre- 
teca  V.  Land  Grant  Cb.,  4  U.  S.  App.  326, 1  C.  C.  A.  607,  50  Fed.  Rep. 
674. 

The  case  being  one  of  equitable  cognizance,  the  federal  court,  sitting 
in  chancery,  will  execute  the  law  by  the  customary  chancery  methods 
and  modes  of  proceeding,  and,  if  they  are  not  adequate  to  the  purpose, 
will  devise  methods  tliat  are.  The  equity  practice  in  the  courts  of  the 
United  States  is  not  regulated  by  the  state  statutes.  Nevertheless,  in 
the  exercise  of  its  chancery  powers,  the  court  below  might  have  con- 
formed to  the  state  practice  by  directing  the  marshal  to  summon  three 
appraisers,  and  this  probably  would  have  been  the  better  way,  as  it  is 
desirable,  when  a  court  of  the  United  States  is  enforcing  a  right  created 
by  state  statute,  to  follow,  as  near  as  may  be,  the  practice  prescribed  by 
the  state  statute  for  the  enforcement  of  the  right  secured  thereby.  But 
it  was  equally  within  the  discretion  of  the  court  to  appoint  one  or  more 
commissionei-s,  or  to  refer  the  matter,  as  was  done,  to  a  master.  The 
appellees  brought  their  suit  in  apt  time,  (Railroad  Co.  v.  Dobson,  17  Neb. 
467,  23  N.  W.  Rep.  353,  511;  Page  v.  Davis,  26  Neb.  671,  42  N.  W. 
Rep.  875,)  and  in  the  proper  forum,  (Bank  v.  Dudley,  supra.) 

It  is  now  too  late  to  question  the  constitutionahty  of  statutes  which 
secure  to  occupying  claimants  compensation  for  their  improvemems. 
The  reasoning  by  which  they  are  supported  as  just  measures  of  public 
policy,  and  their  constitutional  validity  maintained,  is  too  trite  to  re- 
quire or  justify  repetition.  If  authority  can  ever  silence  contention,  then 
the  validity  of  the  Nebraska  statute,  as  the  court  construes  it,  is  not 
open  to  debate.     For  a  list  of  the  cases,  see  Childs  v,  Ukuwer,  18  Iowa, 
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261,  2()9;  Fee  v.  Coicdry,  45  Ark.  410;  10  Amer.  &  Eng.  Enc.  Tjiw,  tit. 
"Improvements."  Thu  cases  cited  by  the  learned  counsel  for  the  appel- 
lees have  no  application  to  the  Nebraska  statute.  In  Green  v.  Biddk,  8 
Wheat.  1,  an  early  statute  of  Kentucky  on  the  subject  was  held  to  be  in 
conflict  with  the  terms  of  the  compact  between  Vii^inia  and  Kentucky 
and  void*  for  that  reason.  Nothing  was  decided  affecting  the  constitu- 
tionality of  such  laws.  In  McCoy  v.  Grandy,  3  Ohio  St.  468,  it  was  de- 
cided that  an  act  which  gives  to  tho  occupant  the  first  option  to  take  pay 
for  his  improvements,  or  to  pay  for  the  land  and  keep  it,  was  unconsti- 
tutional. Under  the  Nebraska  statute,  the  first  option  is  given  to  the 
owner  to  pay  for  the  improvements,  and  keep  the  property.  And  the 
complaint  of  the  owner,  in  this  case,  is  not  that  the  statute  does  not  give 
him  the  option  to  pay  for  the  improvements  and  keep  the  land, — for  it 
is  conceded  that  the  statute  does  give  him  that  right, — but  the  complaint 
is  that  it  does  not  also  give  him  a  further  option  to  compel  the  occupant 
to  buy  the  land  at  its  appraised  value,  or  forfeit  his  possession  and  all 
claim  for  his  improvements.  In  his  answers  he  says  tliat  he  "desires 
*  *  *  that  the  said  plaintiff  shall  proceed  according  to  law  to  have 
the  value  of  said  property  fixed,  and  duly  tender  to  this  defendant  tho 
value  of  said  property,"  and  that,  failing  so  to  do,  be  be  dispassessed. 
In  the  case  of  ChMs  v.  Shower,  18  Iowa,  261,  a  statute  which  authorizes 
a  general  money  judgment  against  the  owner  in  favor  of  the  occufjant 
for  the  value  of  the  improvements,  and  a  general  execution  to  enforce  its 
collection,  was  held  unconstitutional;  but  under  the  Nebraska  statute 
the  value  of  the  improvements  is  simply  declared  to  be  a  lien  on  the 
land,  and  there  is  no  provision  for  enforcing  it,  either  by  general  or  spe- 
cial execution.  Statutes  providing  that  the  value  of  the  improvenients 
may  be  adjudged  to  be  a  lien  on  the  land,  and  that  the  occupant  may 
retain  the  possession  until  he  has  been  paid  the  value  of  the  improve- 
ments, are  held  valid  everywhere.  Childs  v.  Shower,  supra;  Fee  v.  fow' 
dry,  supra;  Claypoole  v.  King,  21  Kan.  612;  Stephens  v.  Bcdlou,  27  Kan. 
594;  Pagev.  Dams,  26  Neb.  671.  42  N.  W.  Rep.  875;  Dmrak  v.  More, 
25  Neb.  741,  41  N.  W.  Rep.  778;  Beard  v.  Dan^y,  48  Ark.  188,  2  S. 
W.  Rep.  701.  In  Arkansas  the  land  is  not  valued,  but  only  the  im- 
provements,— the  value  of  which  must  be  pMiid  by  the  owner  before  he 
can  dispossess  tho  occupant.  The  value  of  the  improvements  is  a  lien 
on  the  land,  to  satisfy  which  the  land  may  be  sold.  Mansf.  Dig.  Ark. 
c-  '^^1  §§  2644,  2645.  This  statute,  though  retrospective  in  its  operation, 
has  always  been  held  to  be  constitutional.  Fee  v.  Qncdry,  supra;  Baird 
V.  Dansby,  sxipra.  And  in  some  states  the  failure  of  the  owner  to  jmy 
the  assessed  value  of  the  improvements  uj)on  the  land  within  the  time 
fixed  by  the  statute  or  the  order  of  the  court  operates  to  extinguish  his 
right  of  property  in  the  land,  and  vests  it  in  the  occupant.  Flynn  v. 
Lemieux,  46  Minn.  458,  49  N.  W.  Rep.  238;  Craig  v.  Dunn,  47  Minn. 
59,  49  N.  VV.  Rep.  396;  Stump  v.  Hornhack,  94  Mo.  26,  35,  6  S.  W. 
Rep.  356. 

Complaint  is  made  of  the  clause  of  the  act  which  provides  that  the 
land  shall  be  valued  as  of  the  date  of  the  occuiwmt's  entry.     It  will  somo 
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times  occur  tlmt  the  land  was  more  valuable  at  the  date  of  the  occupant's 
entry  than  it  is  at  the  time  of  trial.  As  applied  to  such  cases,  is  the 
ptovision  obligatory?  And  is  it  only  to  be  set  aside  when  it  would  ad- 
vantage the  owner  to  do  so?  The  question  comes  to  this:  Has  the 
owner  the  exclusive  right  to  fix  the  date  for  the  valuation,  and  is  this  a 
right  guarantied  to  him  by  the  constitution  of  the  state?  We  think  not, 
and,  if  not,  then  it  is  a  matter  of  practice  and  evidence  resting  in  the 
discretion  of  the  legislature  or  the  courts.  If  the  legislature  does  not  fix 
the  date,  the  courts  must.  The  courts  would  probably  diflfer  as  to  what 
the  date  should  be,  and  for  the  sake  of  uniformity,  and  .to  silence  conten- 
tion, it  was  a  wise  exercise  of  legislative  discretion  to  make  the  rule  uni- 
form. The  objection  that  the  rule  will  not  always  operate  equitably,  if 
well  founded  in  fact,  cannot  affect  its  constitutional  validity;  but  it  is  by 
no  means  certain  that  the  rule  is  inequitable.  It  is  a  familiar  rule  that 
the  actual  possession  of  land  is  notice  to  the  whole  world  of  the  occu- 
j)ant's  rights.  In  contemplation  of  law,  the  owner  has  notice  of  the  oc 
cupant's  entry  upon  the  land,  and  his  right  of  action  accrues  at  that 
time.  Having  this  notice,  he  is  silent,  and  makes  no  claim.  His  moral 
obligation  to  speak  is  great.  In  the  mean  time  the  bona  fide  occupant, 
who  purchased  and  paid  for  the  land,  goes  forward,  and  makes  valuable 
improvements  upon  it,  in  the  honest  belief  that  he  owns  it.  The  owner 
finally  breaks  silence,  and  asserts  his  claim.  After  obtaining  judgment 
for  the  land,  he  declines  to  pay  the  value  of  the  improvements  and  keep 
his  land,  but  demands  of  the  occupant  the  value  of  the  land.  Is  there 
any  injustice  in  saying  to  such  an  owner,  as  this  statute  does  in  efTect: 
"You  were  silent  while  the  occupant  in  good  faith  was  improving  the 
land  and  adding  to  its  value,  and  if  you  now  decline  to  pay  for.the  im- 
provements, made  under  these  conditions,  you  must  be  content  to  have 
the  land  valued  as  of  the  date  you  ought,  in  justice  and  fairne&s  to  the 
occupant,  to  have  made  known  your  claim."  This  is  but  applying  to 
this  class  of  cases  a  principle  as  old  as  jurisprudence  itself.  The  equity 
of  the  statute  finds  support  in  another  view.  It  is  the  actual  occbpants 
of  the  lands  of  the  country  who  lay  out  and  o])en  the  public  roads,  build 
the  schoolhouses,  and  erect  and  support  churches;  and  it  is  these  and 
such  like  public  improvements  that  are  the  chief  factors  in  increasing 
the  value  of  the  lands.  As  a  rule,  those  who  recover  the  lands  from  the 
bona  fide  settlers  have  contributed  nothing  towanls  these  jiublic  improve- 
ments, and  have  done  nothing  to  add  to  the  value  of  the  lands.  As  to 
them,  the  increase  in  value  from  these  and  such  like  causes  is  an  un- 
earned increment.  But  with  the  settlers  on  the  lands  it  is  otherwise. 
Their  time  and  money  have  been  expended  in  making  and  maintaining 
these  public  improvements,  which,  while  they  operate  to  increase  the 
value  of  the  lands,  add  nothing  to  the  value  of  the  improvements  on  the 
lan<ls  when  they  come  to  be  valued  separately  from  the  lands.  It  is  not 
very  obvious,  therefore,  what  superior  equity  the  plaintiff  has  over  the 
occupant  to  the  increase  in  the  value  of  the  land,  produced  by  the  money 
and  labor  of  the  occupant.  But  the  statute  is  im])artial.  It  fixes  as  a 
Uniform  date  for  the  valuation  the  date  of  the  occupant's  entry  upon  the 
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land,  without  regard  to  the  question  whether  the  land  was  wortli  more 
or  less  at  that  time  than  at  another.  In  its  practical  operation  it  may 
sometimes  make  for  the  occupant  and  sometimes  for  the  owner,  but  it 
probably  comes  as  near  working  out  just  results  as  any  other  fixed  gen- 
eral rule  that  could  be  framed  on  the  subject.  At  any  rate,  the  legisla- 
ture thought  so,  and  that  concludes  discussion. 

The  fact  must  not  be  overlooked  that  the  improvements  are  valued  aii 
of  the  date  when  they  are  least  valuable.  The  occupant  is  not  entitled 
to  their  costs,  nor  to  their  value  when  new,  but  onl}'  to  their  value  at 
the  time  of  the  trial,  which  must  be  measured  by  the  benefits  which  the 
owner  will  receive  frotu  them  in  their  then  condition.  Story,  Eq.  Jur. 
§  799;  McMurray  v.  Day,  70  Iowa,  671,  28  N.  W.  Rep.  476;  ChMs  v. 
Shower,  gupra.  While  time  may  add  to  the  value  of  the  land,  it  is  con- 
stantly deteriorating  and  diminishing  the  value  of  the  improvements. 

The  state  of  Nebraska  has  legislated  twice  on  the  subject  of  the  rights 
of  occupying  claimants.  The  first  act  was  passed  in  1873.  That  act 
provided  that  the  occupant  should  not  be  thrown  out  of  possession  until 
he  had  been  paid  the  assessed  value  of  the  improvements,  unless  he  re- 
fused, upon  demand  of  the  owner,  to  pay  the  appraised  value  of  the 
land.  Gen.  St.  Neb.  1873,  c.  51,  §  1.  The  owner  was  given  the 
option  to  pay  the  occupant  the  value  of  the  improvements  or  to  sell 
the  land  to  the  occupant  at  its  appraised  value  at  the  date  of  the  judg- 
ment; and,  if  he  elected  to  sell,  and  the  occupant  declined  to  pay  for 
the  land  within  the  time  fixed  by  the  court,  he  forfeited  his  possession 
and  his  improvements.  Id.  §  819.  In  practice  it  was  found  this  act 
afforded  small  protection  to  many  occupants.  As  a  rule,  the  settlers 
who  improved  the  lands  were  not  opulent.  They  were  most  commonly 
poor  men,  who  invested  all  their  means  in  the  first  purchase  of  their 
lands  and  in  improving  them,  and  when  their  titles  failed  they  were 
without  the  means  to  purchase  the  lands  a  second  time.  This  was  the 
plight  of  most  of  the  occupants  who  stood  in  need  of  the  protection  af- 
forded by  an  occupying  claimant's  law,  but  under  this  act  there  was  no 
protection  for  them,  unless  they  had  money  enough  to  buy  the  land  a 
second  time,  and  at  its  increased  value.  This  they  did  not  have,  and  as 
a  result  of  their  poverty  the  act  confiscated  the  improvements  to  the  use 
of  the  successful  plaintiff  in  the  ejectment  suit.  This  was  the  state  of 
the  law  when  the  act  of  February  23,  1883,  was  passed.  That  act  was 
obviously  passed  for  the  purpose  of  affording  to  the  occupant  a  larger 
measure  of  protection  than  he  enjoyed  under  the  act  of  1873.  This  was 
effected  by  amending  the  statute  in  several  important  particulars.  Un- 
der the  act  of  1873  the  land  was  valued  as  of  the  date  of  the  judgment. 
By  the  amendment  of  1883  it  is  valued  as  of  the  date  of  the  occupant's 
entry.  Ck)bbey,  Consol.  St.  Neb.  1891,  c.  47,  §  4383.  The  first  act 
provided  there  should  be  a  judgment  in  favor  of  the  occupant  for  the 
value  of  the  improvements  without  defining  its  nature  or  eBect.  By  the 
last  act  this  judgment  is  termed  a  "decree,'"  and  it  is  declared  "such  de- 
cree shall  constitute  and  be  a  lien  on  said  real  estate."  Id.  §  4385. 
By  the  first  act,  if  the  occupant  failed  to  pay  the  value  of  the  land  upon 
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the  owner's  election  to  convey,  he  was  dispossessed,  and  lost  his  improve- 
ments. By  the  last  act,  if  the  occupant  declines  to  purchase  the  land 
when  a  conveyance  is  tendered  by  the  owner,  the  occupant  still  has  the 
right  of  possession',  and  cannot  be  dispossessed  until  the  owner  deposits 
with  the  clerk  of  the  court  the  value  of  the  improvements.  Id.  §  4388. 
By  the  act  of  1883  it  is  provided  that  "the  occupant  or  claimant  shall 
in  no  case  be  evicted  from  the  possession,  or  deprived  of  his  right  in  the 
premises,  except  as  provided  in  the  two  preceding  sections.  *  *  *" 
Id.  §  4389.  Tiie  two  preceding  sections  are  sections  4387  and  4388. 
The  first  provides  that,  if  the  owner  elects  to  pay  the  value  of  the  im- 
provements, and  does  so,  a  writ  of  possession  shall  be  issued  in  his  fa- 
vor; and  the  second  that,  if  the  owner  elects  to  sell,  and  the  occupant 
declines  to  buy,  then  the  owner  must  deposit  the  value  of  the  improve- 
ments with  the  clerk  of  the  court  before  he  can  have  a  writ  of  possession. 
The  act  as  it  appears  in  the  general  statutes  still  contains  a  clause  which, 
taken  by  itself,  would  indicate  a  different  policy.  Its  presence  in  the 
statute  will  now  be  explained.  The  act  is  a  long  one.  In  amending  it 
the  old  act  was  copied  in  the  main,  the  amen<lment8  being  effected  by 
striking  out  short  sentences  here  and  there  in  the  sections  and  inserting 
others  in  their  place;  thus  making  the  changes  we  have  indicated.  The 
last  clause  of  the  first  section  of  the  act  (section  4380)  contains  an  im- 
plication to  the  effect  that,  uhless  the  occupant  pays  the  value  of  the 
land  upon  demand  of  the  owner,  he  must  be  turned  out  of  possession. 
This  clause  was  in  the  original  act,  and  was  proper  enough  there,  and 
in  harmony  with  the  other  provisions  and  the  policy  of  that  act;  but  it 
is  now  plainly  in  conflict  with  the  subsequent  sections  of  the  act  as 
amended  in  1883,  and  with  the  obvious  policy  and  purpose  of  those 
amendments,  and  was  superseded  by  them. 

Briefly,  then,  the  legal  effect  of  the  amended  act  is  to  give  the  occu- 
pant a  lien  on  the  land  for  the  value  of  the  improvements,  and  the  pos- 
session of  the  land  until  the  improvements  are  paid  for.  He  does  not 
forfeit  his  right  of  possession,  or  his  right  to  receive  pay  for  his  improve- 
ments, by  declining  to  accept  the  owner's  offer  to  sell  the  land,  as  was 
the  case  under  the  act  of  1873.  Nor  does  the  owner  forfeit  his  land  by 
failing  to  pay  for  the  improvements.  The  amended  act  was  designed  to 
relieve  the  occupant  from  a  forfeiture  of  his  improvements  upon  his  fail- 
ure to  pay  for  the  land,  and  not  to  impose  on  the  owner  a  forfeiture  of 
his  land  upon  his  failure  to  pay  for  the  improvements.  The  odious 
feature  which  forfeited  the  interest  of  one  party  in  the  property,  if  he 
was  unable  or  unwilling  to  pay  for  the  interest  of  the  other,  is  eliminated 
from  the  statute.  Their  rights  are  reciprocal  in  the  respect  that  they  are 
nonforfeitable.  The  owner  of  the  land  has  the  election  to  pay  the  ap- 
praised value  of  the  improvements  and  take  the  property.  If  he  de- 
clines to  do  this  within  such  time  as  the  court  shall  direct,  then  the  oc- 
cupant, upon  paying  into  court  the  api)raised  value  of  the  land,  is  enti- 
tled to  a  decree  vesting  the  title  in  him.  Id.  §  4389.  Beyond  this  the 
statute  in  terms  does  not  go.  It  makes  no  provision  as  to  what  shall  be 
done  when  the  owner  declines  to  pay  the  appraised  value  of  the  im- 
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provements,  and  the  oocupaut  declines  to  pay  the  appraised  value  of  the 
land.  Where  this  is  the  case,  a  court  of  chancery  will  not  decree  that 
either  party  thereby  forfeits  his  rights.  Equity  abhors  penalties  and 
forfeitures,  and  will  enforce  the  rights  of  parties  by  more  rational  and 
equitable  methods.  A  court  of  chancery  may  be  compelled  to  enforce  a 
hard  bargain,  but  never  makes  one  itself.  Equality  is  equity,  and,  in 
the  absence  of  a  statute  expressly  giving  priority  to  a  decree  for  the  value 
of  the  land  over  a  decree  for  the  value  of  the  improvements,  equity  will 
treat  the  parties  as  having  rights  in  the  property  in  proportion  to  tlie 
value  of  the  lands  and  improvements  respectively,  and  will  divide  the 
property,  or  the  fund  derived  from  its  side,  accordingly. 

The  occupying  claimaut's  law  of  Iowa,  which  has  been  in  force  for 
more  than  40  years,  makes  the  occupant  and  dwuer,  if  neither  pays  the 
other,  tenants  in  conmion  in  j>roportion  to  the  value  of  their  respective 
interests.  Referring  to  this  provision  of  the  statute,  the  supreme  court 
of  that  state  says:  "And  we  think  the  provision  of  the  act  of  1851,  mak- 
ing the  parties,  if  neither  paid  the  other,  tenants  in  common,  a  most 
equitable  way  of  adjusting  the  respective  rights  of  the  innocent  owner  of 
the  property  and  the  bonafidc  improver  of  the  same."  Childs  v.  Shoucr, 
mpra.  We  agree  with  that  court  that  the  rule  mentioned  is  an  equitable 
and  just  method  of  adjusting  the  rights  of  the  owner  and  occupant  in 
Huch  cases.  ^Uthough  what  are  usually  termed  '"equitable  considera- 
tions" may  have  induced  the  legislature  to  enact  the  statute  securing  to 
the  occupant  the  right  to  pay  for  his  improvements,  the  right,  when  once 
established  under  tlie  statute,  becomes  an  absolute,  vested,  legal  right, 
of  equal  dignity  with  the  right  of  the  ownet  to  bp  paid  the  appraised 
value  of  the  land.  Fbjnn  v.  Lemieux,  46  Minn.  458,  49  N.  W.  Rep. 
238;  Cnugv.  Dunn,  47  Minn.  59,  49  N.  \V.  Rep.  396.  Neither  is  en- 
titled to  preference  over  the  other.  The  statute  makes  none,  and  the 
courts  should  not  arbitrarily  discriminate.  As  was  said  by  the  supreme 
court  of  Arkansas  in  reference  to  the  occupying  claimant's  law  of  that 
state:  "It  is  a  rule  for  administering  justice,  and  the  principle  of  it  is 
that  no  one  ought  to  be  enriched  at  the  expense  of  another."  Beard  v. 
Dand>y,  48  Ark.  183.  2  8.  W.  Rep.  701. 

The  supreme  court  of  Kansas,  in  a  general  discussion  of  the  occupying 
claimant's  law  of  that  state,  holds  that,  if  the  owner  elects  to  take  the 
value  of  the  land,  and  tenders  a  deed,  thereupon  "the  land,  in  law  and 
equity,  becomes  the  property  of  the"  occupant,  "and  all  the  plaintiff  is 
then  entitled  to  is  the  value  of  the  land."     And  the  court  adds: 

"In  just  what  way  he  may  recover  that  value  the  statute,  as  it  now  stands, 
does  not  prescribe.  *  *  *  Under  the  statute  before  it  was  amended  in 
1873,  if  the  defendant  did  not  pay  the  value  of  the  land  to  tlie  plaintifl  within 
a  rcHSonable  time, — to  be  fixed  by  the  court, — the  plaintiff  might  then  have 
l)is  writ  of  eviction  to  obtain  possession' of  the  land;  but  under  th«  law  as  it 
now  stands  he  is  not  entitled  to  any  such  writ.  Under  the  law  as  it  now 
stands  the  plaintiff  would  probably  be  entitled  to  commence  an  independent 
action  to  subject  tlie  land  with  the  improvement  to  the  payment  of  his  claim, 
and  to  sell  his  land  with  the  iinfirovements  for  that  purpose,  for  undoubtedly 
his  claim  is  a  lien,  and  a  prior  lien,  upon  the  land.     It  is  possible,  however. 
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that  the  plaintiff  may  have  some  other  remeUy.  It  is  not  necessary,  however, 
in  this  case,  to  determine  what  the  plaintiffs'  remedy,  or  their  best  remedy, 
is.     •    •    ♦"    Stephens  v.  Ballou,  27  Kan.  594. 

The  priority  of  lien  in  favor  of  the  owner  for  the  value  of  the  land  un- 
der the  Kansas  statute,  it  would  seem,  if  it  exists  at  all,  is  obtained  by 
making  the  occupant  an  involuntary  purchaser  of  the  land,  and  compel- 
liuR  the  owner  to  foreclose  as  upon  a  vendor's  lien.  We  do  not  think 
this  rule  is  applicable  to  the  Nebraska  statute.  The  spirit  uf  that  stat- 
ute is  what  the  letter  of  the  statute  is  in  Iowa;  and  where  the  owner  does 
not  pay  for  the  improvements,  and  the  occupant  does  not  pay  for  the 
land,  they  should  be  regarded,  in  effect,  as  tenants  in  common  in  pro- 
portion to  the  value  of  their  respective  interests,  with  the  sole  right  of 
possession  in  the  occupant  so  long  as  the  joint  tenancy  continues.  How 
is  this  condition  of  things  to  be  terminated  ?  In  a  court  of  chancery  the 
solution  of  this  question  is  not  difTicult.  The  court,  upon  the  motion 
of  either  the  owner  or  the  occupant,  will  decree  the  sale  of  the  property, 
and  distribute  the  proceeds  of  the  sale  to  the  parties  in  proportion  to 
their  respective  interests.  We  agree  with  the  views  expressed  in 'the 
brief  of  the  learned  counsel  for  the  appellees,  that  equity,  having  obtained 
jurisdiction,  will  retain  it,  to  do  complete  justice,  and  finally  settle  the 
rights  of  the  parties,  and  that  to  that  end  the  court  may  decree  a  sale 
of  the  property  and  the  distribution  of  the  proceeds  according  to  tiie 
rights  of  the  parties. 

We  have  sought  to  follow  the  view  of  the  supreme  court  of  the  slate 
of  Nebraska  in  its  interpretation  of  this  statute  as  far  as  it  has  been 
called  upon  to  construe  it.  We  recc^nize  the  fact  that  the  judicial  de- 
partment of  every  government  is  the  rightful  exponent  of  its  laws,  and 
especially  its  supreme  law;  and,  should  the  supreme  court  of  Nebraska 
hereafter  put  a  diflerent  construction  on  this  statute,  this  court  will 
thereafter  conform  to  that  interpretation. 

The  deoree  of  the  court  below  is  revei-sed,  and  the  cause  remanded, 
with  instructions  to  the  court  to  enter  a  decree  confirming  the  master's 
report,  and  declaring  that  the  value  of  the  land  at  the  date  of  the  com- 
plainants'entrj'  thereon  was  $1,300;  that  the  value  of  the  lasting  and 
valuable  improvements  put  upon  the  land  by  the  complainants  prior  to 
receiving  actual  notice  of  the  adverse  claim  of  the  defendant,  afler  de- 
ducting therefrom  the  net  annual  value  of  the  rents  and  profits  of  the 
lands  received  by  the  complainants  after  having  received  notice  of  de- 
fendant's title  by  service  of  process,  is  $10,180;  that  said  sum  constitutes 
a  lien  on  the  land,  and  that  the  complainants  are  entitled  to  retain  the 
possession  of  the  land  until  said  sum  is  paid,  or  the  land  is  sold  as  pro- 
vided by  the  decree;  that  the  defendant  has  the  option  to  pay  the  value 
of  the  improvements  at  any  time  within  90  days  after  the  entry  of  the 
decree,  and  upon  the  payment  thereof  into  the  registry  of  the  court  all 
right  and  claim  of  the  complainants  to  the  possession  of  the  land  and  the 
improvements  thereon  shall  be  thereby  extinguished,  and  the  defendant 
shall  immediately  be  let  into  the  possession  of  said  property;  that,  if 
said  defendant  shall  decline  to  exercise  his  option  to  pay  for  the  im- 
•v.52F.no.5 — 29 
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provenients  and  take  the  property,  the  complainants  shall,  for  90  days 
after  the  expiration  of  the  defendant's  option,  have  the  option  to  pay  the 
appraised  value  of  the  land,  and  upon  the  payment  thereof  into  the 
registry  of  the  court  the  defendant  shall  execute  and  deliver  to  the  com- 
plainants, or  deposit  in  the  clerk's  office  for  them,  a  deed  for  said  land, 
and,  failing  so  to  do,  the  decree  shall  operate  to  vest  the  legal  tide  to 
said  lands  in  the  complainants;  that,  if  the  defendant  declines  to  exer- 
cise his  option  to  pay  the  value  of  the  improvements  and  take  the  prop- 
erty within  the  time  specified,  and  the  complainants  decline  to  exercise 
their  option  to  pay  the  value  of  the  land  within  the  time  specified,  then, 
upon  the  motion  of  either  the  said  defendant  or  the  complainants,  the 
court  will  direct  said  land,  with  the  improvements  thereon,  to  be  sold  by 
the  master,  after  giving  the  usual  notice,  to  the  highest  bidder  for  cash 
in  hand.  The  master  shall  make  the  purchaser  a  deed  for  the  property, 
which  shall  have  the  efiect  to  vest  in  the  purchaser  all  the  right,  title, 
estate,  and  interest  of  the  said  defendant  and  the  complainants  in  said 
land  and  the  improvements  thereon,  and  said  purchaser  shall  be  let  into 
the  possession  of  the  same.  After  paying  costs  of  the  suit,  the  remain- 
ing proceeds  of  the  sale  of  said  land  and  improvements  shall  be  paid 
to  the  complainants  and  the  defendants  in  the  proportion  that  the  value 
of  the  improvements  bears  to  the  value  of  the  land. 


State  ex  rd.  Bain,  Treasurer,  v.  Sbaboabd  &  R.  R.  Co. 
(ClrcKlt  Court,  E.  D.  North  Carolina.    September  20, 1898.) 

1.  Railroad  Companies— TAXATioy—CosTRAcr. 

The  charter  of  the  Roaaoke  Railroad  Company,  granted  in  1S47,  (Iawb  N.  C. 
1846-17,  c.  87,)  provides  in  section  24  that  all  the  property  of  the  company  shall  be 
vested  in  the  stockholders  in  proportion  to  their  shares,  and  "the  same  shall  b« 
deemed  personal  estate,  and  shall  be  exempt  from  any  public  charge  or  tax  what- 
soever for  the  term  of  15  years;  and  thereafter  the  lej^islature  may  impose  a  tax 
not  exceeding  t^^  cents  per  annum  per  share  on  each  share  of  the  capital  stock 
whenever  the  annual  profits  thereof  shall  exceed  six  per  cent. "  Section  38  requires 
the  president  of  the  companyto  make  to  the  legislature  an  annual  report  of  receipts 
and  expenditures.  Heli,  that  the  right  of  the  legislature  to  impose  the  charge  did 
not  depend  upon  the  taxing  power,  but  upon  the  charter  contract  by  which  it 
granted  the  franchise,  and  tbat  the  tax  was  properly  payable  by  the  corporation, 
and  not  by  the  individual  shareholders. 

8.  Same— Lacbes. 

As  the  right  to  the  tax  depended  entirely  on  contract,  the  fact  that  the  state  never 
demanded  any  tax  until  1S91  did  not  debar  it  from  then  assessing  the  tax  for  each 
year  from  1866.  from  which  time  the  profits  had  exceeded  6  per  cent,  per  annum. 
If  laches  could  be  imputable  to  the  legislature  in  failing  to  make  demand  for  so 
long  a  time,  it  was  excused  by  the  fact  that  no  report  of  the  company's  business 
was  ever  made,  as  required  by  section  38  of  the  charter,  until  1889.  ■ 

3.  Same— Effect  of  Coxsolidatiox. 

The  Roanoke  Railroad  lay  entirely  in  North  Carolina,  but  terminated  at  Hargar- 
ettsville,  on  the  border  of  Virginia.  At  the  same  time  there  existed  a  Virginia  cor- 
poration, the  Seaboard  &  Roanoke  Company,  owning  a  road  lying  mostly  in  that 
state,  but  extending  to  Margarettsville.  In  1849  the  legislatures  of  the  two  states 
consolidated  the  two  corporations,  the  North  Carolina  act  declaring  ( Laws  184S-49, 
c.  83,  S  Vi)  that  the  stockholders  of  the  Seaboard  &  Roanoke  Company  were  thereby 
constituted  stockholders  in  the  Roanoke  Company,  with  the  same  rlght«,  powers, 
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privileges,  and  fraochises  «b  if  tbey  had  subscribed  an  equal  amount  in  the  Roan- 
oke Company.  Held,  that  this  act  operated  to  increase  the  shares  of  che  Roanoke 
Company  by  all  the  shares  of  the  Seaboard  &  Roanoke  Company,  and  that  the  lat- 
ter company  became  subject  to  the  burden  stipulated  for  in  the  charter  of  the  for- 
mer, and  was  bound  to  pay  the  tax  on  all  its  snares,  irrespective  of  the  proportion 
of  its  property  lying  in  North  Carolina,  or  of  the  citizenship  of  its  stockholders. 

At  Law.  Action  by  the  state  of  North  Carolina,  on  the  relation  of 
Bain,  public  treasurer,  to  recover  a  tax  alleged  to  be  due  from  the  Sea- 
board &  Roanoke  Railroad  Company.     Judgment  for  plaintiff. 

Atty,  Gen.  Davidson,  C.  M.  Bu^ee,  F.  H.  Biiabee,  and  Armi^ead  Jones, 
for  plaintiff. 

L.  R.  Watts  and  Batchdor  &  Devereux,  for  defendant. 

Seymour,  District  Judge.  This  action  was  brought  by  the  public 
treasurer  of  North  Carolina  to  recover  certain  taxes  alleged  by  him  to  be 
due  by  the  defendant  corporation  under  its  acts  of  incorporation  and 
under  chapter  323,  §  3&,  of  the  Public  I^aws  of  North  Carolina  of  1891. 
By  the  last-mentioned  act,  the  general  assembly  imposed  a  tax  upon  de- 
fendant company  of  20  cents  per  annum  upon  each  share  of  the  capital 
stock  of  the  defendant  for  the  years  from  1862  to  1892,  both  inclusive. 
The  Seaboard  &  Roanoke  Railroad  Company  is  in  North  Carolina  the 
successor  of  the  Roanoke  Railroad  Company,  chartered  in  1847.  Laws 
N.  C.  1846-47,  c.  87.  Section  24  of  said  chapter  87  contains  the  fol- 
lowing provision: 

"All  rnacbines,  wagons,  vehicles,  and  carriages  purchased,  as  aforesaid, 
with  the  funds  of  tlie  company,  etc.,  and  all  the  works  of  the  said  company 
constructed  or  property  acquired  under  the  authority  of  this  act,  and  all 
profits  which  shall  accrue  from  the  same,  shall  be  vested  in  the  respective 
stockholders  of  the  company  forever,  in  proportion  to  their  respective  shares, 
and  the  same  shall  be  deemed  personal  estate,  and  shall  be  exempt  from  any 
public  charge  or  tax  whatsoever  for  the  term  of  tlfteen  years;  and  thereafter 
the  legislature  may  impose  a  tax  not  exceeding  25  cents  per  annum  per  share 
on  each  share  of  the  capital  stock  whenever  the  annual  proBts  thereof  shall 
exceed  six  per  cent." 

At  the  time  of  the  passage  of  this  act  the  Roanoke  Railroad  Company 
had  an  actual  capital  of  $200,000,  with  the  privilege  of  increasing  the 
same  to  $400,000;  and  its  line  of  road  extended  from  Weldon,  N.  C, 
to  Margarettsville,  in  the  same  state,  but  on  the  borders  of  the  state  of 
Virginia,  a  distance  of  a  little  less  than  20  miles.  At  the  same  time, 
there  existed  in  Virginia  a  corporation  owning  a  line  of  railroad  from 
Portsmouth,  in  that  state,  to  .Margarettsville,  about  60  miles  in  length. 
By  the  act  of  1848-49,  c.  83,  (I^ws  N.  C.,)  the  stockholders  of  this 
corporation,  known  as  the  Seaboard  &  Roanoke  Railroad  Company,  were 
constituted  stockholders  in  the  Roanoke  Railroad  Company.  Section 
12  of  said  act  reads  as  follows: 

"Sec.  12.  Be  it  enacted  by  the  general  assembly  of  N.  C.,"etc.,  "that,  from 
and  after  the  time  when  this  act  shall  take  effect,  the  stockholders  of  the  S. 
&  R.  R.  R.  Co.,  a  corporation  incorporated  by  the  legislature  of  Va.  by  an 
act  dated  Feb.,  1847,  and  other  acts,  be,  and  they  are  hereby,  constituted 
stockholders  in  the  Roanoke  R.  R.   Co.,  incorporated  by  the  legislature  of  N. 
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C.  by  act  dated  Jan.  15,  1847,  with  the  same  rights,  powers,  privileges,  and 
franchises  as  if  they  had  subscribed  an  equal  amount  in  the  said  Roanoke  K. 
R.  (3o. ;  and  all  tolls,  franchises,  rights,  privileges,  powers,  and  proflts  then  or 
at  any  time  thereafter  owned,  acquired,  or  enjoyed  by  the  stockholders  of  said 
Roanoke  R.  R.  Co.  shall  belong  to  the  stockholders  of  the  said  S.  &  R.  R.  Co. 
in  proportion  to  the  number  of  shares  by  each  of  them  owned;  and,  from  and 
after  the  time  when  this  act  shall  take  effect,  all  property  owned,  acquired,  or 
enjoyed  by  either  of  said  corporations  shall  be  taken  to  be  the  joint  property 
of  the  stockholders,  for  the  time  being,  of  the  two  corporations." 

The  only  other  statutory  provision  necessary  to  be  considered  is  sec- 
tion 38  of  the  firstrcited  act,  the  one  chartering  the  Roanoke  Railroad 
Company.     It  reads  as  follows: 

"Sec.  38.  That  it  shall  be  the  duty  of  the  president  of  the  said  company  on 
the  first  week  in  December  of  each  and  every  year  to  transmit  to  the  general 
assembly  a  correct  statement  of  the  receipts  and  expenditures  of  said  com- 
pany during  the  year  preceding." 

The  case  has  been  heard  upon  bill  and  answer,  and  certain  admitted 
facts.  The  material  facts  admitted  are  the  following:  (1)  The  com- 
pany did  not  earn  6  per  cent,  for  the  years  1862  to  1865,  inclusive. 
(2)  The  number  of  shares  in  the  consolidated  company  known  as  the 
Seaboard  &  Roanoke  Railroad  Company  was  from  1866  to  1868,  inclu- 
sive, 8,682  shares;  for  1869,  11,293  shares;  for  1870,  12,314  shares; 
■for  1871,  12,784  shares;  for  1872,  12,784  shares;  for  1873,  12,801 
shares;  for  1874,  12,998  shares;  for  1875,  13,404  shares;  for  1876, 
13.494  shares;  for  1877,  13,504  shares;  for  1878,  13,504  sharee;  for 
1879,  12,996  shares;  for  1880,  12,996  shares;  for  1881,  13,013  shares; 
for  1882,  13,017  shares;  for  1883,  13,022  shares;  for  1884,  13,028 
shares;  for  1885-1891,  inclusive,  13,029  shares.  (3)  Of  this  number 
'261  shares  only  are  owned  by  citizens  and  residents  of  North  Carolina. 

(4)  That  no  tax  was  ever  imposed  on  the  Seaboard  tfc  Roanoke  Railroad 
Company,  under  the  provisions  of  its  charter,  until  the  one  in  question. 

(5)  That  the  Seaboard  &  Roanoke  Railroad  Company  never  filed  with 
the  legislature  any  report  of  its  receipts  and  disbursements,  as  required 
by  the  charter,  until  November,  1889.  (6)  Since  1866  the  company 
has  earned  upwards  of  6  per  cent,  on  its  shares. 

The  contention  of  the  defendant  is  (1)  that  the  entire  tax  is  in  viola- 
tion of  the  contract  with  the  state  created  by  the  cliarter  of  1847;  (2) 
that,  if  defendant  be  liable  at  all  for  the  tax,  it  is  only  liable  for  a  pro 
rata  portion  thereof,  proportionate  to  the  amount  of  its  mileage  in  North 
Carolina;  (3)  that  the  tax,  the  right  to  levy  which  is  reserved  by  the 
charter  of  the  Roanoke  Railroad  Company,  is  one  on  the  stockholders 
of  the  company,  and  can  only  be  levied  on  resident  stockholders,  and 
upon  them,  not  for  past  years,  but  only  for  the  year  immediately  pre- 
ceding the  levying  of  the  tax. 

It  would  be  difficult,  perhaps,  to  sustain  the  tax  sued  for  as  a  prop- 
erty tax,  under  the  constitution  of  North  Carolina,  or  apart  from  its  con- 
tract character  as  a  tax  on  the  franchise  of  the  road.  Possibly  the  im- 
position for  which  the  state  sues  might  be  described  as  something  due 
the  state,  but  not  in  the  nature  of  a  tax  at  all.     The  right  of  the  state  to 
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collect  the  amount  sued  for  does  not  grow  out  of  its  power  to  tax,  l)ut 
out  of  its  power  to  charge  a  price  for  the  franchise  granted  by  it.  It  is 
not  a  tax  on  the  property  of  the  road  or  of  the  shareholders,  because  it 
is  not  measured  by  the  value  of  the  property  or  of  the  shares.  It  is  an 
imposition  annexed  to  the  franchise  as  a  royalty  for  the  grant;  the  con* 
tract  price  to  be  paid  by  the  company  or  its  shareholders  for  the  fran- 
chise granted  to  them.  Bank  of  Commerce  v.  New  Yo^-k  City,  2  Black, 
620;  Attorney  Oeneral  v.  Bank,  4  Jones,  Eq.  287.  This  being  the  na- 
ture of  the  plaintiff's  right,  no  technical  rules  embarrass  the  questions 
in  the  case.  They  all  depend  on  the  ordinary  rules  relating  to  the  con- 
struction of  contracts.  These  quasti  .ns  are — First.  Is  the  imposition 
properly  placed  on  the  company,  instead  of  the  private  stockholders? 
Second.  On  what  stock  is  the  20  cents  a  share  properly  chargeable? 
Third.  For  what  years  can  it  be  charged? 

1.  The  statute,  (Acts  184()-47,  c.  87,  §  24,)  after  vesting  the  prop- 
erty of  the  corporation  in  its  stockholders,  and  declaring  it  personalty, 
provides  that  "the  same" — that  is,  the  property  of  the  corporation — 
shall  be  exempt  from  any  public  charge  for  the  term  of  15  years,  and 
that  thereafter  the  legislature  may  impose  a  tax  "not  exceeding  twenty- 
five  cents  per  annum  per  share  on  each  share  of  the  capital  stock  when- 
ever the  annual  profits  thereof  shall  exceed  six  per  cent."  It  is  evident, 
in  view  of  the  above  phraseology,  and  of  the  fact  that  the  tax  is  upon  the 
privilege  of  the  franchise,  that  it  rests  upon  the  company  as  a  company, 
and  is  properly  chargeable  upon  the  corporation.  The  rate  of  25  cents 
per  share  is  mentioned  to  fix  the  amount  of  the  charge,  not  the  persons 
from  whom  it  is  collectible. 

2.  No  definite  number  of  shares  of  stock  is  mentioned  as  the  num- 
ber which  shall  regulate  the  imposition  upon  the  company.  By  the 
original  charter,  the  number  of  shares  authorized  was  from  2,000  to 
4,000.  It  is  reasonable  to  suppose  that,  in  fixing  a  compensation  for 
the  franchise  to  be  paid  as  a  rental  during  the  entire  existenceof  the  de- 
fendant's charter,  it  was  contemplated  that  the  amount  to  be  paid  should 
increase  as  the  capital  of  the  company  should  increase.  However  that 
may  be,  the  contract  is  plain  enough.  The  tax  is  upon  each  share  of 
the  capital  stock.  When  the  legislatures  of  Virginia  and  North  Carolina 
consolidated  the  Roanoke  with  the  Seaboard  &  Roanoke  Railroad,  it 
was  expressly  provided  that  the  shares  of  the  Roanoke  Railroad  should 
be  increased  by  the  shares  of  the  Seaboard  &  Roanoke  Railroad  Com- 
pany. The  same  act  which  gives  the  defendant  immunity  from  all  other 
taxation  than  that  of  25  cents  on  each  share  of  its  stock  places  each 
share  of  that  stock  in  the  condition  of  the  shares  of  the  original  corpora- 
tion. The  Seaboard  &  Roanoke  Railroad  stands  in  the  shoes  of  the 
Roanoke  Railroad  Company,  with  its  privileges  and  its  contracts.  The 
legal  effect  of  the  act  of  1849  is  the  same  as  if  it  expressly  provided  that 
every  share  of  the  Seaboard  &  Roanoke  Railroad  should  after  the  term 
of  15  years  be  liable  to  the  tax  of  25  cents  a  share.  No  other  effect  can 
be  given  to  the  whole  act,  and,  in  particular,  no  other  construction  can 
result  from  the  words,  "the  stockholders  of  the  S.  &  R.  R.  R.  Co.  are 
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hereby  constituted  stockholders  in  tlie  Roanoke  R.  R.  Co."  The  num- 
ber of  shares  of  the  defendant  company  cannot  be  increased  without  its 
consent,  but,  when  increased  by  such  consent,  the  proportional  rate  of 
compensation  chargeable  against  the  company  on  account  of  the  fran- 
chise is  increased  in  accordance  with  the  terms  of  the  original  charter. 
The  view  which  the  court  takes  of  the  imposition  sub  lite  disposes  of  the 
contention  of  defendant  that  the  tax  can  be  imposed  only  on  the  stock 
of  stockholders  residing  in  the  state,  or  only  on  that  proportion  of  the 
stock  which  would  equitably  represent  the  one-fourth  part  of  defendant's 
line  which  lies  within  the  limits  of  North  Carolina.  As  has  been  said, 
in  substance,  the  tax  is  not  upon  the  shares,  but  is  only  measured  by  the 
number  of  the  shares.  It  is  not  upon  the  property  of  defendant.  It  is 
therefore  immaterial  where  the  shareholders  reside,  and  what  property 
defendant  owns  in  North  Carolina.  The  tax  is  a  charge  agreed  upon  be- 
tween the  parties, — the  price  put  by  the  state  upon  the  franchise  pur- 
chased by  defendant,  — and  has  naught  to  do  with  anything  other  than 
the  contract  itself. 

3.  The  tax  is  collectible  for  every  year  since  1866.  No  time  runs 
against  the  state.  No  possible  presumption  of  payment  exists.  If  laches 
could  be  attributable  to  the  legislature  in  not  demanding  the  25  cents 
for  the  years  since  1866,  as  each  year  expired,  under  any  state  of  cir- 
cumstances, it  could  not  under  the  facts  of  this  case,  for  it  is  admitted 
that  defendant  never  until  1889  made  the  report  of  its  receipts  and  dis- 
bursements required  by  its  charter,  and  which  might  have  formed  the 
basis  of  the  tax.  Some  weight  would  be  due  to  the  objection  that  a 
past  tax  upon  the  stockholders  of  a  corporation  cannot  be  reasonably  col- 
lected of  the  corporation.  In  such  case  the  tax  is  only  collected  of  the 
stockholders  through  the  corporation.  The  corporation  can  justly  be 
required  to  pay  its  stockholders'  taxes  if  it  has  funds  of  theirs,  which  it 
can  withhold  to  the  extent  of  the  tax  so  paid,  and  not  otherwise.  The 
profits  of  a  corporation  are  supposed  to  be  divided  annually.  The  stock- 
holders are  a  perpetually  changing  body.  But  this  tax  is  not  one  upon 
the  stockholders.  It  is  one  on  the  corporation  itself.  If  it  is  said  that 
there  is  injustice  in  collecting  now,  after  the  lapse  of  25  years,  the  tax 
of  1866,  when  perhaps  all  the  stock  of  defendant  company  has  changed 
owners  since  that  time,  the  answer  is,  first,  the  contract  allows  it;  and, 
secmid,  each  purciiaser  of  stock  bought  his  shares  with  the  unpaid  bur- 
den of  this  charge  resting  on  them. 

The  judgment  of  the  court  is  that  plaintiff  recover  the  amount  of  the 
tax  according  to  the  admissions  in  the  pleadings  and  facts  agreed,  and 
costs. 
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RicHTER  V.  Anchor  Remedy  (Jo. 
(Circuit  Court,  W.  D.  Pennsylmnta.    September  14, 1882.) 

1.  Tbadb-Mark  at  Common  Law— Rights  of  Foreigners. 

A  foreigner  engaged  in  manufacturing  and  selling  medical  preparations  In  bis 
own  country,  under  a  registered  trade-mark,  has  no  common-law  right  to  such 
trade-mark  in  the  United  States,  such  as  will  enable  him  to  claim  the  same,  on 
establishing  a  branch  business  here,  as  against  a  domestic  firm  which  had  an 
established  business  under  a  similar  trade-mark,  adopted  in  good  faith,  before  he 
bad  sold  any  goods  in  this  country. 

2.  Same — Abandonment — Registkation. 

A  foreigner  who  registers  in  this  country  a  trade-mark  consisting  of  "a  red 
anchor,  in  a  white  oval  apace  or  field, "  in  connection  with  particular  words,  can- 
not afterwards  enlarge  his  rights,  as  against  persons  having  in  good  faith  an 
established  business  under  the  symbol  of  an  anchor,  by  a  new  registration,  claim- 
ing broadly  the  use  of  the  picture  of  an  anchor. 

In  Equity.     Suit  by  F.  Ad.  Richter  &  Co.  against  the  Anchor  Rem- 
edy Company  for  infringement  of  a  trade-mark.     Bill  dismissed. 
A.  V.  Briesen,  W.  BakeweU,  and  W.  L.  Pierce,  for  complainant. 
A.  U.  Clarke  and  Barton  &  Barton,  for  defendants. 
Before  Acheson,  Circuit  Judge,  and  Buffington,  District  Judge. 

AcHESoN,  Circuit  Judge.  In  the  fall  of  1887  the  defendants,  under 
the  name  of  the  Anchor  Remedy  Company,  engaged,  and  have  since 
continued,  in  business,  at  the  city  of  Kttsburgh,  as  manufacturers  and 
vendors  of  proprietary  medicines  of  their  compounding,  marking  their 
labels,  wrappers,  and  bottles  with  their  business  name,  and  with  the 
representation  of  a  black  anchor,  and  designating  their  compounds 
"Anchor  Liniment,"  "Anchor  Rheumatic  Remedy,"  etc.  In  adopting 
this  name  and  symbol  the  defendants  acted  in  good  faith,  believing  such 
use  to  be  original  with  them.  Their  labels,  wrappers,  and  packages  have 
been  always  distinctly  marked  "Prepared  by  the  Anchor  Remedy  Com- 
pany, Pittsburgh,  Pa."  "  Laboratory,  Comer  Liberty  and  Fourth  streets, 
Pittsburgh,  Pa."  The  plaintiff,  Dr.  F.  Ad.  Richter,  a  citizen  and  resi- 
dent of  Germany,  by  his  bill,  filed  November  13,  1890,  seeks  to  re- 
strain the  defendants  "  (rom  selling  proprietary  medicines  having  thereon 
any  labels,  or  wrapped  in  any  wrappers,  or  contained  in  any  bottles, 
having  printed,  blown,  or  otherwise  applied  the  word  'Anchor,'  or  the 
pictorial  representation  of  an  anchor,  and  from  using  the  word  'An- 
chor '  as  part  of  their  firm  name,  or  the  pictorial  representation  of*  an 
anchor  in  any  connection  whatsoever  in  their  said  business."  In  effect, 
the  plaintiff  claims  an  exclusive  right  to  use  in  the  United  Slates  the 
word  "Anchor,"  and  the  symbol  of  an  anchor,  in  connection  with  the 
manufacture  or  sale  of  medical  compounds. 

The  bill,  which  describes  the  plaintiff  as  "a  citizen  of  the  empire 
of  Germany,  doing  business  as  F.  Ad.  Richter  &  Co. ,  in  the  city,  county, 
and  state  of  New  York,"  sets  forth  that  he  has  been  engaged  in  the  city 
of  New  York,  "for  a  number  of  years  last  past."  in  the  sale  of  proprietary 
medicines  manufactured  at  his  factory;  and  that,  about  the  year  1869, 
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"your  orator,  being  so  engaged  in  the  sale  of  proprietary  medicines, 
adopted,  applied,  and  used,  as  a  trade-mark  of  certain  proprietary  med- 
icines of  his  manufacture,  the  pictorial  representation  of  an  anchor, 
and  the  word  symbol  'Anchor,'  which  trade-mark  or  emblem  was  by 
him  applied  and  used  by  printing  upon  labels,  blown  into  bottles,  and 
otherwise;"  and  that  the  same  was  registered  on  July  23,  1889,  in  the 
United  States,  agreeably  to  the  act  of  congress.  The  proofs  show  that 
the  plaintifiPs  factory  is  at  Rudolstadt,  Germany,  where  his  goods  are 
and  always  have  been  manufactured,  marked,  labeled,  and  put  up  for 
the  market.  All  the  plaintifiTs  medical  coinpounds — of  which  we  have 
before  us  many  specimens — are  unmistakably  German  preparations, 
with  printed  labels,  directions,  etc.,  thereon  in  that  language,  although 
having  also  labels  in  English;  and  they  are  all  distinctly  marked, 
"Manufactured  by  F.  Ad.  Richter  &  Co." 

The  bill,  it  will  be  perceived,  is  quite  indefinite  as  to  the  length  of 
time  the  plaintiff  had  been  engaged  in  the  city  of  New  York  in  the 
sale  of  his  medicines  before  this  suit  was  brought.  Nor  do  his  proofs 
certainly  fix  the  date  when  his  branch  saleshouse  was  established  in  that 
city.  It  was,  undoubtedly,  after  May  1,  1887,  for  Charles  Bernhart 
Drugulin,  who  opened  that  house  for  the  plaintiff,  did  not  leave  Rudol- 
stadt until  that  date.  Prior  to  that  time  the  plaintiff  had  no  estab- 
lishment in  the  United  States.  Neither  had  he  ever  sold  any  of  his 
medical  compounds  in  this  country  before  he  opened  his  New  York 
branch  house.  It  is  true  there  had  been  previously  some  importations, 
to  a  limited  extent,  into  the  United  States  of  the  plaintiff's  medicines, 
but  by  druggists  and  others  who  sent  orders  for  the  medicines  to  Rudol- 
stadt to  supply  persons  who  had  lived  in  Europe,  and  there  had  used 
them. 

Prior  to  his  engaging  in  business  in  New  York  the  plaintiff's  use  of 
the  word  "Anchor"  and  symbol  of  an  anchor  was  in  the  empire  of  Ger- 
many, and  it  is  in  evidence  that  he  there  registered  the  picture  of  an 
anchor  as  a  trade-mark  on  May  1,  1875,  for  chemical  pharmaceutical 
preparations  and  specialties,  soaps,  liquors,  and  other  designated  things; 
on  February  25,  1876,  for  pharmaceutical  preparations  and  specialties 
and  other  named  articles;  on  February  25,  1878,  for  pharmaceutical 
preparations;  on  May  18,  1880,  for  chemical  and  pharmaceutical  prep- 
arations of  any  kind,  etc.;  on  June  7,  1880,  for  alcoholic  drinks  of  any 
kind  and  other  specified  articles;  and  on  March  7,  1885,  for  a  number 
of  things,  including  all  kinds  of  toys  for  children,  tobacco  and  tobacco 
fabrics;  and  the  certificates  before  us  show  registered  announcements  at 
various  dates  of  the  further  "retention"  of  the  trade-mark.  We  have 
not  been  shown  the  law  of  the  German  empire  in  relation  to  trade- 
marks, nor  have  we  any  evidence  as  to  what  rights,  if  any,  the  owner  of 
a  trade-mark  there  has  outside  of  his  registration. 

As  stated  in  the  bill  of  complaint,  on  July  23, 1889,  the  plaintiff  reg- 
istered in  the  United  States  patent  office,  under  the  act  of  congress  of 
March  3,  1881,  an  anchor  trade-mark  for  medical  compounds.  But,  as 
we  have  seen,  that  registry  was  long  after  the  defendants  had  engaged  in 
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their  said  business,  and,  indeed,  after  this  dispute  had  arisen  between 
them  and  the  plaintiff,  and  this  lawsuit  had  been  threatened.  A  /etc- 
4mile  of  the  plaintiff's  trade-mark,  as  alleged  to  be  used  by  him,  accom- 
panied his  1889  registered  declaration,  which  latter  contains  the  follow- 
ing statement: 

"  My  trade-mark  consists  of  the  representation  or  picture  of  an  ancbor  and 
the  word  symbol  'Anchor.'  These  have  generally  been  arranged  as  shown  in 
tlie  accompanying  facsimile,  whici)  contains,  in  an  ornamental  panel,  two 
representations  of  an  anchor  in  white  upon  a  black  groundwork,  surrounded 
by  a  white,  border  of  oval  shape,  and  the  word  symbol  'Anchor,'  in  connec- 
tion with  the  words  'Pain  Expeller,'  or  other  words  relating  to  the  medical 
compounds  in  connection  with  which  the  trade-mark  is  used;  but  the  words 
*  Pain  Expeller,'  the  color  of  the  representation  of  the  anchor,  and  the  color 
and  shape  of  the  groundwork  and  surrounding  border  are  immaterial,  and  the 
words  *  Pain  Expeller,'  and  the  border  and  special  groundwork,  may  be  omit- 
ted altogether  without  materially  altering  the  character  of  my  trade-mark. 
I  prefer  to  use  both  the  representation  or  picture  of  an  anchor  and  the  word 
symbol  'Anchor,'  but  the  picture  of  an  anchor  may  be  used  alone  without 
materially  affecting  the  character  of  my  trade-mark,  the  essential  feature  of 
which  is  the  picture  or  representation  of  an  anchor.  This  trade-mark  I  have 
used  continuously  in  my  business  since  the  1st  day  of  March,  1869,  and  it 
was  registered  for  the  German  empire  on  the  20th  day  of  May,  1875. " 

The  said  registered  faaimUe,  besides  the  characteristics  above  men- 
tioned, contains  printed  lengthwise  along  the  face  of  the  panel  above  the 
designation  "Anchor  Pain  Expeller"  the  words  "Genuine  is  only,"  and 
below  said  designation  the  words,  "Of  Richter's  Manufactory." 

The  defendants  never  used  this  facaimik,  nor  anything  (aside  from  the 
word  "Anchor,"  and  the  symbol  thereof)  having  the  remotest  resem- 
blance to  it.  The  plaintiffs  bill  rests  upon  his  roistered  trade-mark  of 
1889,  and  also  upon  his  supposed  common-law  right  to  the  exclusive 
use  upon  medical  compounds  of  the  word  "Anchor"  and  its  emblem. 
But  the  jtroofs  reveal  the  important  fact  (undisclosed  by  the  bill)  that  on 
July  7,  1885,  the  plaintiff,  as  the  sole  proprietor  of  the  house  of  F.  Ad. 
Riihter  &  Co.,  registered  in  the  United  States  patent  office  an  anchor 
trade-mark  declared  of  record  to  have  been  "adopted  "  by  him  for  his 
use  as  a  "trade-mark  for  medical  compounds,"  which  is  much  more  lim- 
ited in  its  scope  than  the  registered  trade-mark  of  1889.  His  declara- 
tion in  this  1885  registration  contains  the  following  statement,  which  is 
here  inserted  at  length  for  the  sake  of  comparison  between  it  and  his 
statement  already  quoted: 

"My  trade-mark  consists  of  letters  and  words  and  an  arbitrary  symbol. 
These  have  generally  been  arranged  as  shown  in  the  accompanying /ofMmi7e, 
which  facsimile  is  a  representation  of  a  red  anchor  in  a  wliite  oval  space  or 
field,  with  the  words  *  Schutz-Marke '  and  *  Trade-Mark '  on  the  oval  border,  of 
blacker  gray  color,  and  the  words  '  Garantie  de  I'Authenticite' above  the 
representation  of  the  red  anchor,  and  '  Beweis  der  Echtheit '  below  the  rep- 
resentation of  the  red  anchor,  the  whole  being  surrounded  by  a  border  of 
black  or  gray  color,  with  small  anchors  in  the  corners;  but  the  outside  bor- 
der may  be  omitted  at  pleasure,  without  materially  altering  the  character  of 
niy  trade-mark,  the  essential  feature  of  which  is  the  representation  of  a  red 
anchor  in  the  oval  space  or  field.     This  trade-mark  I  have  used  continuously 
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in  my  business  since  the  year  1869,  and  it  was  registered  for  the  German 
empire  on  the  20th  of  the  month  of  May,  1875. " 

It  is  not  pretended  that  the  defendants  have  infringed  the  rights  of 
the  plaintiff  under  his  original  United  States  registration.  Neither  can 
it  be  successfully  maintained  that  by  virtue  of  his  second  United  States 
r^istralion  the  plaintiff  could  acquire  any  new  rights  to  the  prejudice 
of  the  defendants  in  their  previously  established  business.  Nor  do  we 
perceive  any  good  basis  for  the  claim  that,  independently  of  his  United 
States  registrations,  the  plaintiff  had  acquired,  as  against  the  defendants, 
a  common-law  right  to  the  exclusive  use  in  the  United  States  of  the  word 
"Anchor"  and  its  symbol,  in  connection  with  the  manufacture  and  sale 
of  medical  compounds.  As  we  have  seen,  prior  to  his  first  registration, 
the  plaintiff  had  never  sold  in  the  United  States  any  of  his  medicines. 
Nor  had  he  himself  made  any  importations  thereof  before  that  registra- 
tion. Having,  then,  no  trade  in  this  country,  we  do  not  see  how  the 
plaintiff  could  well  have  here  a  common-law  trade-mark.  Browne,  Trade- 
Marks,  §§  46,  54.  To  sustain  the  plaintifTs  present  pretensions  in  that 
regard,  might,  indeed,  prove  to  be  an  embarrassing  precedent,  in  view 
of  the  great  number  and  variety  of  articles  to  which  his  anchor  trade- 
mark as  registered  in  Germany  applies.  But,  furthermore,  certainly  a 
trade-mark  may  be  abandoned,  (Id.  §  674,)  and  what  clearer  evidence  of 
abandonnient  of  the  right  to  the  unlimited  use  of  the  anchor  emblem 
could  there  be  than  was  furnished  by  the  plaintiff's  restricted  registra- 
tion on  July  7,  1885?  He  thereby  gave  public  notice  to  all  traders,  and 
others,  in  the  United  State."?,  that  he  adopted  as  his  trade-mark  for  med- 
ical compounds,  not  the  represenUition  of  an  anchor  generally,  but  "a 
red  anchor  in  the  [white]  oval  space  or  field."  This  limited  registration 
was  the  very  deliberate  act  of  the  plaintiff,  and  he  must  abide  the  con- 
sequences. It  would  be  a  perversion  of  the  right  to  registration  under 
the  act  of  congress,  of  which  the  plaintiff  availed  himself,  and  would 
amount  to  a  fraud  on  other  traders,  to  permit  the  plaintiff  now  to  assert 
broader  rights  in  the  anchor  as  a  trade  symbol  than  his  public  registry 
in  1885  disclosed.  True,  section  10  of  the  act  declares  "  that  nothing 
in  this  act  shall  prevent,  lessen,  impeach,  or  avoid  any  remedy,  at  law 
or  in  equity,  which  any  party  aggrieved  by  any  wrongful  use  of  any  trade- 
mark might  have  had  if  the  provisions  of  this  act  bad  not  been  passed." 
But  the  act  requires  that  the  application  for  registration  shall  be  accom- 
panied by  a  written  declaration,  verified  by  the  applicant,  that  the  de- 
scription and  Jacsimile  presented  for  registry  truly  represent  the  trade- 
mark; and  section  10  gives  no  countenance  to  the  idea  that  a  person, 
availing  himself  of  the  benefits  of  the  act,  may  register  as  his  trade-mark 
a  peculiar  representation  of  a  comn)on  emblem,  exhibiting  special  and 
distinguishing  features  and  a  particular  coml)ination,  and  yet  afterwards 
claim  the  emblem  pure  and  simple,  without  regard  to  such  features  or 
combination.  To  tolerate  this  would  be  to  defeat  the  very  purpose  of 
the  act. 

We  have  only  to  add  here  that  all  specimens  of  the  plaintiff's  goods 
before  us  as  exhibits  have  impressed  thereon  his  red  anchor  symbol,  and 
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it  is  a  conspicuous  and  distinguishing  sign.  But  then,  again,  the  de- 
fendants' medical  compounds  in  themselves  are  unlike  in  appearance 
those  of  the  plaintiff,  and  their  labels,  wrappers,  and  phials,  in  size,  color, 
and  general  effect,  are  widely  different  from  his.  We  are  altogether  con- 
vinced, not  only  by  the  testimony,  but  by  our  own  inspection,  that  the  de- 
fendants' goods  as  put  upon  the  market  are  so  easil}'  distinguishable  from 
those  of  the  plaintiff  that  no  purchaser  or  consumer  using  the  slightest 
attention  could  mistake  the  one  for  the  other.  It  is  not  shown  that  any 
one  has  ever  been  misled.  The  defendants'  labels,  indeed,  point  di- 
rectly and  unequivocally  to  proprietorship  and  ofigin.  And,  finally, 
we  do  not  find  in  this  record  a  particle  of  evidence  tending  to  convict 
'  the  defendants  of  any  attempt  or  purpose  to  deceive  the  public  orto  per- 
petrate a  fraud  upon  the  plaintiff. 

In  Desmond's  Appeal,  103  Pa.  St.  126,  the  supreme  court  of  Pennsyl- 
vania held  that  the  appropriation,  as  a  trade-mark  applied  tocompound 
medicines,  of  the  word  "Samaritan"  in  one  combination  of  words,  did 
not  prevent  its  being  used  in  other  combinations;  and  hence  that  the  use 
by  the  defendants  of  the  name  "  Samaritan's  Nervine"  did  not  violate  the 
plaintiffs  trade-marks  "Samaritan's  Gift"  and  "Samaritan's  Root  and 
Herb  Juices."  The  same  learned  court  in  Heim  v.  LiUz,  146  Pa.  St. 
•")92,  609,  23  Atl.  Rep.  314,  declared  that  "a  court  of  equity  will  not 
restrain  a  person  from  using  a  device,  on  the  ground  that  it  infringes 
plaintifTs  trade-mark,  unless  it  is  so  similar  in  appearance  that  any  per- 
son using  such  reasonable  care  and  observation  as  the  public  generally 
are  capable  of  using,  and  may  be  expected  to  exercise,  would  mistake 
the  one  for  the  other;"  citing  Crilmm  v.  Hunneioell,  122  Mass.  139,  and 
Desmond's  Appeal,  supra.  And  this  doctrine  was  distinctly  approved  b}' 
the  supreme  court  of  the  United  States  in  Manufactwring  Co.  v.  Trainer, 
101  U.  S.  51,  56.  Upon  the  whole  case,  then,  we  are  of  the  opinion 
that  the  plaintiff  is  not  entitled  to  equitable  relief. 

Let  a  decree  be  drawn  dismissing  the  bill  of  complaint,  with  costs. 

BuFFiNtiTON,  District  Judge,  concurs. 


MuNiCTPAL  SiGKAL  Co.  d  al.  V.  GAMJtwELL  FiRE  Alarm  Tel.  CJo.  et  al. 

(Circuit  Court,  D.  Mussachtisctlii.    August  10,  IS'Ja.) 
No.  2,588. 

1.  Patents  fob  Intentioss— Combination — Sionai,  Alarms. 

Letters  patent  No.  178,750,  issued  June  13,  1878,  to  Henry  Ennis,  for  an  Improve- 
ment in  telegraphic  fire  alarms,  cover  a,  device  consisting  of  a  hammer  arm  for 
operating  a  bell,  a  pencil  for  recording  a  message  on  a  traveling  strip  of  paper, 
and  a  pencil  for  recording  the  time  of  day  on  the  face  of  a  rotating  clock  dial,  all 
connected  by  arms  and  pivots  to  the  armature  of  an  electro-magnet,  so  as  to  be 
simultaneously  operated  by  an  electric  current.  Claim  I  is  for  a  telegraphic  re- 
ceiving instrument  adapted  to  register  a  message  and  record  the  time  of  its  reoep- 
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tion,  substantially  as  and  for  the  purpose  set  forth,  field  that,  while  each  of  the 
two  elements  covered  by  the  claim  are  old,  the  combination  is  not  a  mere  aggrega- 
tion, but,  on  the  contrary,  achieves  a  new  and  useful  result  by  co-operating  ac- 
tion. 

8.  Same— Anticipatiox. 

This  invention  was  not  anticipated  by  the  old  watchman's  clocks  which  make  a 
mark  on  a  time  strip  when  a  button  is  pressed,  or  by  the  British  patent  of  October 
12,  1873,  to  Whitehouse  &  Phillips,  for  a  recording  apparatus  for  public  vehicles. 

3.  Same— iNFRiNQEMEST— Equivalents. 

The  claim  is  infringed  by  an  apparatus  having  a  magnet  in  the  main  circuit, 
whose  armature  controls  the  receiving  device  and  time  stamp  as  in  the  patent,  not- 
withstanding that  the  motion  is  communicated  by  means  of  relays  or  subcircuits 
instead  of  by  levers;  for,  both  means  being  well  known,  the  one  Is  merely  the 
equivalent  of  the  other. 

♦.  Same— iMMATEHiAL  Variations. 

Infringement  Is  not  prevented  by  the  fact  that  defendants.  Instead  of  the  Ennia 
time  stamp,  use,  in  substance,  the  Hincbman  patent  of  July  39,  lb73,  which  was 
old  at  the  date  of  the  Ennis  patent;  and  it  is  immaterial  that  the  Enais  machine  is 
operated  with  two  strips  of  paper,  while  defendants'  machine  uses  only  one. 

In  Equity.  Bill  by  the  Municipal  Signal  Company,  licensee,  and 
James  F.  Oyster,  assignee,  of  letters  patent  No.  178,750,  issued  June 
13,  1876,  to  Henry  Ennis,  for  an  improvement  in  telegraphic  fire 
alarms,  against  the  Gamewell  Fire  Alarm  Telegraph  Company  and  others, 
for  infringement.     Decree  for  complainants. 

Fish,  Richardson  &  Stmrow,  for  complainants. 

Charles  N.  Judson,  for  defendants. 

Colt,  Circuit  Judge.  This  suit  and  the  three  following'  relate  to 
patents  covering  devices  in  a  municipal  signal  system.  By  this  appa- 
ratus signals  are  conveyed  by  electricity  to  a  central  station  from  boxes 
located  at  convenient  places  on  the  streets.  These  signals  or  messages 
range  themselves  into  two  classes, — ordinary  or  patrol  signals,  which 
are  sent  by  policemen  on  their  beats,  and  emergency  or  want  signals, 
such  as  fire-alarm,  police,  and  ambulance  calls.  Several  things  are  im- 
portant in  the  operation  of  a  complete  police  signal  system.  Not  only 
must  the  message  be  received  at  the  central  station,  but  the  time  of  its 
reception  should  be  at  the  same  moment  recorded.  Again,  the  patrol 
signals  sent  in  are  very  numerous,  and  do  not  require  immediate  atten- 
tion, while  the  emergency  signals  are  comparatively  rare,  but  call  for 
instant  action,  and  therefore  it  is  desirable  that  these  should  be  distin- 
guished from  ordinary  calls  by  the  ringing  of  an  alarm,  in  order  to  at 
once  arrest  the  attention  of  the  attendant  at  the  central  office.  Further, 
it  is  important  that  the  signal  boxes  should  operate  with  speed  and  cer- 
tainty, and  should  be  so  constructed  as  to  be  inaccessible  to  miscliievous 
jjersons  who  might  send  in  false  alarms. 

The  principal  parties  to  this  suit  are  rivals  in  this  line  of  business. 
In  1888  the  city  of  Boston,  being  desirous  of  adopting  an  improved  sys- 
tem of  police  sijtnals,  advertised  for  bids,  and  the  complainant  and  de- 
fendant companies  were  competitors  for  this  contract.  The  apparatus 
required  by  the  city  embraced  the  special  features  already  mentioned, 

•Municipal  Signal  Co.  v.  Gamewell  Plre  Alarm  Tel.  Co.,  (No.  3,.'>37,)  53  Fed.  Rep.  468, 
Municipal  Signal  Co.  v.  Gamewell  Fire  Alarm  Tel.  Co.,  (No.  3,589,)  53  Fed.  Rep.  464, 
and  Gamewell  Fire  Alarm  Tel.  Co.  v.  Municipal  Signal  Co.,  (No.  3,543,)  53  Fed.  Rep.  471. 
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and  the  defendant  company  proposed  in  their  letters  and  specifications 
sent  to  the  board  of  police  to  furnish  such  a  system.  They  also  con* 
structed  a  working  apparatus,  which  was  on  exhibition  at  their  office 
in  Boston.  This  was  seen  by  Mr.  Martin,  a  person  of  large  experience 
in  electrical  devices  of  this  class,  and  he  describes  the  apparatus  in  de- 
tail. One  of  the  board  of'police  also  visited  the  office,  and  he  testifies 
as  to  the  operation  of  the  system.  It  is  necessary  to  state  these  facts  to 
meet  the  position  taken  by  the  defendants  respecting  the  first  three 
cases  under  consideration,  namely,  that  complainants  have  failed  in 
their  proof  of  a  technical  infringement.  In  view  of  the  evidence,  how- 
ever, and  in  the  absence  of  any  evidence  contradictory  thereto  on  the 
part  of  the  defendants,  1  must  hold  the  proof  on  this  point  to  be  suffi- 
cient, and  that  this  defense  should  not  prevail. 

The  present  suit  has  reference  to  letters  patent  No.  178,750.  dated 
June  13,  1876,  granted  to  Henry  Ennis,  for  improvements  in  telegraphic 
fire  alarms.  The  patent  was  duly  assigned  to  James  F.  Oyster,  one  of 
the  complainants.  The  other  complainant,  the  Municipal  Signal  Com- 
pany, has  an  exclusive  license  under  the  patent.  The  invention  is  for 
a  receiving  instrument  which  simultaneously  registers  a  message,  records 
the  time  of  its  reception,  and  sounds  an  alarm.  It  consists  of  a  ham- 
mer arm  for  operating  a  bell,  a  pencil  for  recording  a  message  on  a 
traveling  strip  of  paper,  and  a  pencil  for  recording  the  time  of  day  upon 
the  face  of  a  rotating  clock  dial,  all  of  these  parts  being  connected  to 
the  armature  of  an  electro-magnet,  so  as  to  be  simultaneously  actuated. 
In  the  operation  of  the  device,  when  the  electric  current  passes  through 
the  magnet,  the  armature  is  attracted  thereto,  and,  by  reason  of  con- 
necting arms  and  pivgts,  throws  upward  a  pencil,  marking  the  clock 
dial,  and  also  a  perforating  pencil,  impressing  or  printing  the  slip  of 
paper,  while,  at  the  same  time,  the  bell-hammer  handle  is  thrown  for- 
ward, and  sounds  an  alarm.  In  this  way,  every  time  the  circuit  is 
closed  by  the  transmitting  instrument,  an  alarm  is  struck,  a  mark  is 
made  on  the  dial  to  indicate  the  time,  and  a  mark  is  made  on  the  trav- 
eling ribbon  corresponding  to  one  of  the  characters  of  the  "Morse"  or 
any  other  known  telegraphic  alphabet. 

The  patentee  says: 

"The  various  features  of  mydevice  maybe  modified,  and  their  arrangement 
changed,  without  departing  from  the  spirit  of  my  invention. " 

The  first  claim  is  the  only  one  in  controversy,  and  it  is  as  follows: 

"A  telef^raphic  receiving  instrament  adapted  to  register  a  message  and  re- 
cord the  time  of  its  reception,  substantially  as  and  for  the  purpose  set  forth." 

It  is  admitted  that  the  elements,  considered  separately,  which  com- 
pose the  Ennis  machine  were  old  at  the  time  of  the  Ennis  invention; 
in  other  words,  a  contrivance  actuated  by  electricity  for  marking  the 
time  of  day  on  a  slip  of  paper  by  means  of  a  dial  revolved  like  clock 
work,  a  register  for  recording  messages  sent  b}-^  electricity,  and  a  con- 
trivance for  sounding  an  alarm  by  electricity,  were  well  known  in  the 
art  at  this  time.     The  novelty,  therefore,  of  the  Ennis  invention  must 
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consist  in  the  combination  of  two  or  more  of  these  elements  by  means 
of  which  a  new  and  useful  result  is  produced.  The  first  claim 
makes  no  reference  to  the  bell-alarm  apparatus,  so  that  our  present 
inquiry  is  limited  to  the  combination  of  a  message  receiver  and  a 
time  recorder  in  a  telegraphic  receiving  instrument.  While  it  is  true 
that  these  contrivances  were  old,  it  is  maintained  by  the  complain- 
ants that  they  were  never  before  so  combined  .as  to  coact  together 
and  produce  simultaneously  the  results  Ennis  describes. 

The  first  ground  of  defense  is  that  this  invention  is  a  mere  aggre- 
gation, and  consequently  not  patentable.  But  it  is  not  true  that  the 
Ennis  invention  is  a  mere  aggregation  of  old  elements.  The  Ennis 
machine  represents  not  only  a  new  organization,  but  it  produces  a 
new  result.  An  aggregation  is  where  two  things  are  use  independ- 
ently, and  operate  independently,  and  there  is  no  new  result;  but  the 
very  essence  of  the  Ennis  invention  lies  in  the  co-operation  of  certain 
things  which  it  is  contended  had  never  before  been  made  to  co-oper- 
ate together. 

This  brings  us  to  the  consideration  of  the  prior  art,  which  is  in- 
voked to  show  that  there  was  nothing  patentable  in  the  Ennis  invention, 
or,  if  patentable,  to  limit  it  to  the  precise  devices  set  forth  in  his  pat- 
ent. To  sustain  this  defense,  reliance  is  placed  largely  upon  the  old 
watchman's  clocks  which  make  a  mark  on  the  time  strip  when  the 
watchman  pushes  a  button  at  any  particular  place.  I  do  think  that  a 
device  which  only  sends  a  dot  indicating  that  a  button  has  been  pressed 
can  be  considered  the  message  sending  or  receiving  apparatus  of  Ennis. 
These  clocks  are  not  organized  for  the  purpose  and  are  not  designed  to 
transmit  messages.  The  most  that  can  be  said  is  that  Ennis,  in  organ- 
izing his  apparatus  as  a  whole,  made  use  of  that  part  of  the  clock  mech- 
anism which  relates  to  the  time  when  a  certain  thing  is  done.  The 
Hamblet  patent  of  July  1,  1862,  the  Sheppard  patent  of  April  9, 1872, 
and  the  Gilliland  patent  of  October  13, 1874,  relate  to  watchman's  clocks, 
and  they  do  not  either  anticipate  or  limit  the  real  invention  of  Ennis; 
and  the  same  may  be  said  of  the  British  patent  to  Groubmau  of  April 
10, 1874,  which  was  an  apparatus  (or  signaling  trains  on  railways. 

Much  reliance  is  placed  by  the  defendants  upon  the  British  White- 
house  &  Phillips  patent,  dated  October  12,  1872,  for  a  recording  appa- 
ratus specially  applicable  to  public  vehicles.     The  patentee  says: 

"This  invention  is  adapted  to  bodies  in  motion  by  making  a  written  record 
of  the  time,  speed,  and  distance  run  by  such;  *  •  *  a!so  by  registering 
tlie  time  and  place  of  people  or  passengers  entering  or  leaving  public  or  pri- 
vate conveyances  or  buildings;  also  the  relative  numbers  of  such  people  or 
passengers,  and  for  watchman's  telltales,  recording  not  only  the  time  of  bis 
own  resting,  but  that  at  which  he  may  pass  certain  points  of  his  beat." 

The  description  of  this  apparatus  is  crude,  and  the  drawinsts  insuffi- 
cient, and  it  is  doubtful  if  it  possesses  any  practical  utility.  Briefiy,  it 
consists  of  three  syphon  pens  which  trace  lines  on  a  slip  of  paper  kept 
in  motion  by  clockwork.  One  pen  marks  the  time  upon  the  paper  by 
meails  of  a  series  of  points;  another  pen  is  connected  to  a  wheel  or  axle 
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of  the  vehicle  in  such  a  manner  as  to  produce  waves  or  points  across  the 
paper  at  definite  intervals,  according  to  the  distance  traveled;  a  third 
pen  is  intended  to  mark  the  ingress  or  egress  of  each  passenger,  by  be- 
ing deflected  above  or  below  the  line.  The  third  pen,  for  registering  the 
entrance  or  exit  of  passengers,  is  considered  to  have  the  most  important 
bearing  on  the  Ennis  device.  The  force  applied  in  its  operation  may 
be  either  pneumatic  or  electric.  When  electricity  is  used  the  pen  is 
mounted  upon  a  post  which  is  turned  on  its  pivot  by  a  magnet,  and 
this  magnet  is  intended  to  be  moved  to  one  side  or  the  other  by  cur- 
rents of  opposite  polarity  sent  through  it,  and  the  pen  marks  in  accord- 
ance with  the  manner  in  which  the  currents  are  actuated  by  the  steps 
of  the  vehicle.  When  a  person  entering  an  omnibus  puts  his  foot  on 
the  lower  step  an  angular  mark  is  made  below  the  line,  and  when  he 
puts  his  foot  on  the  upper  step  an  angular  mark  is  made  above  theluie, 
and  this  is  true  when  a  passenger  gets  out,  except  that  the  marks  come 
in  the  reverse  order  with  re8i)ect  to  the  line.  Assuming  that  this  device 
would  work  practically  under  the  various  conditions  which  surround 
passengers  getting  in  and  out  of  an  omnibus,  which  may  well  be  ques- 
tioned, still,  what  does  it  do?  It  merely  records  by  means  of  a  mark  a 
certain  action,  just  the  same  as  the  watchman's  clock  records  a  certain 
action,  and  it  is  in  no  proper  sense  the  message  receiver  of  the  Ennis 
device.  Without  further  consideration  I  am  satisfied  that  the  White- 
house  &  Phillips  patent  does  not  anticipate  the  invention  of  Ennis. 

The  question  of  infringement  remains.  In  defendants'  apparatus  there 
is  a  magnet  in  the  main  circuit  whose  armature  controls  the  telegraphic 
receiving  device  and  the  time  stamp  just  as  in  the  Ennis  patent.  The 
main  difference  between  the  two  contrivances  is  that  in  defendants'  the 
message  receiving  instrunaent  and  the  time  stamp  are  operated  by  elec- 
trical devices  instead  of  mechanical,  as  in  Ennis', — that  is  to  say,  the  de- 
fendants use  relays  or  subcircuits  instead  of  levers,  by  which  means  the 
apparatus  may  be  operated  by  a  smaller  current.  The  use  of  a  relay  or 
subcircuit  is  said  to  be  analogous  to  the  introduction  of  an  additional 
lever  or  wheel  in  a  machine.  It  has  long  be  known  that  you  may  at- 
tach a  lever  or  levers  to  the  armature  of  an  electro-magnet,  and  each  will 
operate  mechanically,  because  there  is  the  source  of  power  in  the  arma- 
ture, or,  instead  thereof,  you  can  use  the  armature  to  throw  into  or  out 
of  action  a  battery  in  a  subcircuit,  and  so  move  the  armature  of  the  mag- 
net in  such  subcircuit,  and  this  will  operate  the  same  as  the  levers.  The 
subcircuits  of  the  defendants'  apparatus  are,  therefore,  the  equivalent  of 
the  levers  of  the'  Ennis  patent.  Ennis  himself  recognized  this  in  his 
patent  where,  in  speaking  of  an  additional  bell  alarm,  he  says: 

"The  tripping  of  said  clock  may  be  effected  by  direct  meclianical  action,  as 
pulling  on  a  wire  attached  to  said  armature  and  to  said  detent;  but  I  prefer 
to  close  an  additional  circuit  by  the  movement  of  armature,  L,  or  lever,  U, 
and  thereby  operate  an  additional  electro-magnet  and  armature,  thus  tripping 
said  detent." 

The  defendants  do  not  employ  the  Ennis  time  stamp,  but  they  use, 
in  substance,  the  time  stamp  of  the  Hincbmau  patent  of  July  29, 1873, 
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which  was  old  at  the  date  of  the  Ennis  invention.  The  fact  that  the 
Ennis  machine  is  operated  with  two  strips  of  paper,  while  the  defendants' 
machine  uses  only  one,  I  do  not  think  of  material  importance. 

The  first  claim  of  the  Ennis  patent  is  for  an  apparatus  which  accom- 
plished a  result  unknown  in  the  art  up  to  that  time,  and  the  defend- 
ants* apparatus  accomjilishes  the  same  result  through  the  same,  or  well- 
known,  or  equivalent  instrumentalities,  and,  therefore,  their  machine  is 
within  the  Ennis  invention.     Decree  for  complainants. 


Municipal  Signal  Co.  v.  Gamewell  Fibe-Alarm  Tel.  Co.  et  al. 

iCireuit  Court,  D.  MaaaaclimetU.    August  10, 1883.) 

No.  2,589.  ,  _ 

Patbsts  ron  In-vention?— Anticipation— McNicip.tL  Sigjtat,  Apparatus. 

Letters  patent  Nos.  35!i,tJS7  and  359,688,  both  issued  March  22,  lSs7,  to  Bemice  J. 
Uoyes,  for  an  invention  relating  to  a  system  ot  municipal  signals,  whereby,  auto- 
matically, and  independently  of  the  operator's  will,  the  reception  of  emergency 
signals  is  always  marked  by  the  ringing  of  a  bell,  while  the  reception  of  patrol  sig- 
nals on  the  same  register  is  never  accompanied  by  an  alarm,  were  not  anticipated 
by  either  the  patent  of  July  20,  ISSl,  to  J.  W.  Stover,  for  "improvements  in  tele- 
graphic relays,  "  the  Field  patent  of  June  19,  18S3,  for  an  apparatus  for  recording 
stock  quotations,  or  the  Wilson  patents  of  March  3, 18S5,  and  June  9,  1886,  relating 
to  a  municipal  telegraph  apparatus. 

In  Equity.  Bill  by  the  Municipal  Signal  Company  against  the  Game- 
well  Fire-Alarm  Comiiany  and  others  for  infringement  of  patents.  De- 
cree for  complainants. 

Fish,  Richardsoii  tfc  Storroio,  for  complainant. 

Charles  X.  Judaoii,  for  defendants. 

Colt,  Circuit  Judge.  The  present  suit  is  brought  upon  letters  patent 
No.  359,687  and  No.  359,688.  both  dated  March  22,  1887,  issued  to 
Bemice  J.  Noyes,  assignor  to  the  complainant.  In  a  municipal  signal 
system  it  is  desirable  to  distinguish  the  important  from  the  unimportant- 
messages  received  at  the  central  station  from  the  signal  boxes.  The 
Noyes  inventions  are  for  devices  by  means  of  which  the  reception  of 
emergency  signals  at  the  main  station  is  marked  by  the  ringing  of  a  bell, 
while  in  the  case  of  ordinary  patrol  signals  no  alarm  is  sounded.  Both 
classes  of  signals  are  made  and  received  upon  a  single  register.  This 
result  is  accomplished  by  changes  in  the  electrical  current.  In  the  first 
Noyes  patent  the  specific  method  of  producing  the  current  change  is  by 
reducing  the  strength  of  the  current  for  ordinary  signals,  and  breaking 
the  circuit  entirely  for  emergency  signals;  in  other  words,  the  selective 
action  is  produced  by  varying  the  strength  of  the  current.  In  the  sec- 
ond patent,  which  is  for  an  improvement  on  the  first,  the  sjiecific  method 
consists  in  using  short  impulses  or  dots  for  ordinary  signals,  and  for 
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emergency  signals,  in  addition  to  these  dots,  one  or  more  long  current 
impulses  producing  dashes;  in  other  words,  the  selective  action  is  pro- 
duced by  variation  in  the  duration  of  current  impulses.  The  multiple 
signal  transmitter  of  Noyes  consists  of  a  break  wheel  with  insulated  por- 
tions on  its  surface.  The  periphery  of  the  disk  is  provided  with  several 
groups  of  signals,  so  that  when  brought  into  co-operation  with  a  contact 
pen  one  or  another  signal  is  transmitted.  The  action  is  automatic,  and 
does  not  depend  on  the  will  of  the  operator, — that  is,  one  class  of  mes- 
sages will  always  be  accompanied  by  an  alarm,  and  another  class  will 
never  sound  a  warning. 

Infringement  is  charged  as  to  the  first  claim  of  the  first  patent,  and 
all  the  claims  of  the  second  patent.  Claim  1  of  the  first  patent  is  as  fol- 
lows: 

"A  system  for  transmitting  signals  from  a  substation  to  a  central  station 
over  a  main  circuit,  wherein  are  combined  a  multiple  signal  transmitter, 
which  is  located  at  the  substation,  and  constructed  and  arranged  to  transmit 
several  different  signals  by  current  changes  of  one  or  another  character,  a 
message  receiving  instrument  at  the  central  station,  which  receives  the  signal 
transmitted,  and  an  audible  alarm,  also  located  at  the  said  central  station, 
which  responds  to  the  current  change  of  one  character  only,  whereby  an  au- 
dible warning  may  be  sounded  for  some  and  not  for  other  signals,  substan- 
tially as  described." 

It  is  unnecessary  to  consider  Bpecifically  the  claims  of  the  second 
patent. 

The  substantial  defense  set  up  in  this  case  is  that,  by  reason  of  prior 
patents  and  the  so-called  "Wood  device,"  there  was  nothing  patentable 
in  the  Noyes  apparatus.  With  respect  to  these  prior  patents,  it  may  be 
observed,  generally,  that  they  do  not  show  the  invention  of  Noyes,  and 
that  it  is  only  by  reorganizing  in  one  way  or  another  these  old  devices 
that  they  can  be  made  to  anticipate  the  Noyes  patents.  The  first  pat- 
ent relied  upon  by  the  defendants  was  granted  to  J.  W.  Stover,  July  26, 
1881,  for  improvements  in  telegraphic  relays.  The  object  of  the  inven- 
tion, as  stated  by  the  patentee,  is  "to  provide  a  compound  relay,  which 
may  be  operated  both  by  the  secondary  currents  of  an  induction  coil 
and  by  changes  in  the  magnetism  of  the  core  of  the  induction  coil  itself." 
This  patent  is  for  a  device  in  which  two  transmitting  keys  and  two 
electro-magnets  may  be  included  in  the  same  circuit  under  such  condi- 
tions that  one  electro-magnet  will  respond  to  the  movement  of  the  first 
key  and  not  to  that  of  the  sec(^nd,  while  the  other  electro-magnet  will 
respond  to  the  movement  of  the  second  key,  exclusively,  or  to  the  move- 
ment of  both  keys.  The  double  relay  of  Stover  has  two  coils  about  the 
soft  iron  core,  the  primary  coil  included  in  the  main  circuit  being  wound 
outside  the  secondary  coil,  which  is  inside  and  wound  directly  on  the 
core.  The  strengthening  or  weakening  of  the  .primary  current  through 
the  primary  coil  sets  up  a  secondary  current  in  the  inner  coil,  which  is 
in  local  circuit,  with  magnets  in  such  circuit  having  a  polarized  arma- 
ture, and  such  induced  current  operates  this  polarized  armature,  and 
v.62F.no..5— 30 
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thereby  closes  a  local  circuit  through  the  receiving  instrument.  The  in- 
tention of  the  patent  is  that  this  receiver  may  be  operated  without  af- 
fecting the  other  receiver,  which  can  only  be  operated  by  impulses  sent 
over  the  main  current  of  greater  strength  and  duration.  In  this  device 
no  mention  is  made  of  the  multiple  transmitter  of  the  Noyes  combina- 
tion, which  is  so  constructed  as  to  transmit  several  different  signals  by 
current  changes  of  different  character.  Noyes'  invention  was  applicable 
specifically  to  police  signals,  and  the  system  works  automatically. 
Stover's  compound  relay  contains  no  suggestion  of  this  character;  be 
uses  two  transmitting  devices,  and  actuates  one  or  both  of  the  receiving 
instruments  at  will.  There  is  no  suggestion  of  different  classes  of  mes- 
sages to  be  audibly  distinguished,  or  of  a  multiple  transmitter  which 
must  always  actuate  one  receiving  instrument,  and  upon  which  only  a 
certain  message  can  be  recorded,  depending  in  no  way  upon  the  will  of 
the  operator.  The  Stover  patent  relates  to  nothing  but  a  receiving  de- 
vice, and  it  does  not  contain  or  describe  ^he  Noyes  inveutiou.  At  the 
most  it  only  suggests  one  part  of  that  invention. 

The  Field  patent  of  June  19,  1883,  belongs  to  the  same  class  as  that 
of  Stover.  It  is  for  a  district  telegraph  apparatus  for  recording  stock 
quotations,  and  it  is  so  constructed  that  the  operator  may  accompany 
any  message  with  an  alarm  signal.  Two  magnets  are  used,  one  neutral 
and  the  other  polarized.  The  neutral  or  printing  magnet  is  operated  in 
the  usual  manner,  by  making  and  breaking  the  circuit.  When,  how- 
ever, the  operator  desires  to  ring  the  alarm,  he  reverses  the  printing  cur- 
rent, and  so  operates  both  the  printing  and  polarized  nmgnets,  and  there- 
by rings  the  alarm  bell.  It  is  clear  that  this  is  not  the  Noyes  invention. 
The  operator  can  send  a  message  without  an  alarm,  or  he  may  send  the 
same  message  with  an  alarm,  depending  upon  his  will.  The  essence  of 
the  Noyes  invention  is  that  every  message  of  a  certain  kind  must  be  ac- 
companied by  an  alarm,  while  every  message  of  a  different  kind  shall 
never  be  accompanied  by  an  alarm.  In  the  Field  apparatus  the  operator 
may  transmit  the  same  message  on  distinct  occasions,  and  may  ring  the 
bell  on  one  occasion  and  not  on  the  other.  There  is  no  suggestion  in  the 
Field  patent  of  a  multiple  transmitter  adapted  to  send  messages  by  cur- 
rent changes  of  difl'erent  character  in  the  sense  of  the  Noyes  patent.  The 
Field  invention  would  be  of  little,  if  any,  value  in  the  Noyes  apparatus, 
and  the  Noyes  invention  is  wholly  unsuited  for  carrying  out  the  inven- 
tion of  Field. 

As  for  the  Wilson  patents,  it  is  only  necessary  to  refer  to  those  dated 
March  3,  1885,  and  June  9,  1886.  With  respect  to  the  first  the  in- 
ventor says:  "My  invention  relates  to  a  municipal  telegraph  apparatus, 
and  is  intended  to  be  used  in  connection  with  apparatus  of  the  kind 
shown  in  letters  patent  No.  288,536,  dated  November  13,  1883."  After 
describing  the  apparatus  he  proceeds  as  follows: 

"In  accordance  with  my  former  patent  referred  to,  it  was  intended  that  tlie 
policeman,  on  arriving  at  each  box,  should  transmit  to  the  main  office  a  patrol 
signal  showing  that  be  was  properly  making  bis  rounds,  which  patrol  signal 
was  recorded  by  the  same  instrument  employed  to  record  the  particular  wanla 


Digitized  by 


Google 


MUNICIPAL   SIGNAL   CO.  r.   GAMEWELL   FIEE   ALARM    TEL.  CO.        467 

which  it  was  possible  for  both  the  policeman  and  citizen  to  indicate  at  the 
main  office.  The  reception  of  both  patrol  calls  and  want  calls  on  the  same  in- 
strument is  objectionable,  as  the  patrol  calls  require  no  service,  and  will  usu- 
ally greatly  outnumber  the  want  calls,  and  the  reception  at  the  main  office, 
on  the  samtf  instrument,  of  signals  requiring  no  immediate  service  and  those 
requiring  immediate  attention  is  liable  to  result  in  and  foster  a  tendency  to 
carelessness,  whereas,  if  the  signals  demanding  immediate  service,  or  which 
are  in  answer  to  signals  conveyed  to  the  policeman  from  the  main  office,  are 
the  only  ones  which  are  recorded,  tlie  attendant  at  the  main  office  is  kept  al- 
ways alert  whenever  the  recording  instrument  is  started,  knowing  that  each 
signal  80  recorded  demands  immediate  service.  The  present  system  of  receiv* 
ing  signals  at  the  boxes  from  the  main  office  enables  these  objectionable  patrol 
signals  to  be  dispensed  with,  because  tlie  fact  that  a  signal  may  at  any  time 
be  awaiting  a  policeman  at  his  boxes  is  a  sufficient  inducement  to  cause  him 
to  go  to  the  boxes  at  the  prescribed  times,  as  he  knows  that  liis  failure  to  re- 
spond to  such  a  signal  will  surely  be  detected  ahd  have  to  be  accounted  for, 
and  he  cannot  know  in  advance,  or  until  after  opening  the  box,  wliether  or 
not  a  signal  is  awaiting  him." 

From  the  foregoing  language  it  will  be  observed  that  Wilson  consid- 
ered the  reception  of  both  patrol  calls  and  want  calls  on  the  recording 
instrument  as  objectionable,  and  therefore  the  only  signals  conveyed  to 
the  central  station  and  there  recorded  were  those  requiring  immediate 
attention.  It  is  manifest  that  this  is  not  the  system  found  in  the  Noyes 
patents.  In  the  patent  referred  to  as  "the  second  Wilson  patent,"  two 
registers  are  described,  one  for  recording  emergency  signals,  and  the  other 
for  recording  patrol  signals.  This  plainly  is  not  the  Noyes  invention, 
wherein  only  one  recording  instrument  is  used. 

The  defendants  have  also  introduced  a  box  invented  by  Frank  B. 
Wood,  and  his  abandoned  application  for  a  patent  filed  in  February, 
1877.  I  have  carefully  examined  the  evidence  bearing  upon  this  alleged 
prior  invention.  Taking  the  whole  evidence,  I  find  that  the  use  Wood 
made  of  his  invention  was  only  experimental.  Wood  testifies  that  his 
box  was  sent  to  the  patent  office  with  his  application  for  a  patent.  It 
may  be  presumed  that  this  box  is  still  in  existence,  and  if  so,  why  is 
not  the  original,  or  a  box  like  it,  properly  authenticated,  produced  in 
evidence?  This  would  show  exactly  its  construction,  and  it  would  be 
far  more  convincing  than  the  somewhat  varied  descriptions  of  the  box 
given  by  the  three  witnesses  called  in  his  support.  The  evidence  of  the 
experimental  use  of  the  box  in  the  New  York  office  of  the  American 
District  Telegraph  Company  is  not  satisfactory.  These  experiments 
were  made  surreptitiously,  at  night.  The  construction  of  the  district 
telegraph  apparatus  was  such  that  no  proper  test  could  be  made  of  the 
Wood  box  without  disorganizing  the  whole  telegraph  system,  because 
that  system  operated  by  means  of  short  interruptions  of  the  circuit  pro- 
ducing only  dots,  and  therefore  an  apparatus  designed  to  produce  both 
dashes  and  dots,  or  "longs"  and  "shorts,"  like  the  Wood  device,  would 
not  operate  unless  changes  were  made  in  the  tel^raphic  apparatus.  I 
have  not  lost  sight  of  Wood's  testimony  as  to  the  change  he  says  he  made 
in  this  particular,  and  I  am  aware  of  the  language  used  by  Wood  in 
his  rejected  application.     Giving  due  consideration  to  all  this,  I  am  still 
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The  forgoing  illustrate  the  state  of  the  art  at  the  time  of  the  Wilson 
invention. 

The  Wilson  patent  is  for  an  apparatus  in  which  the  citizen's  key  re- 
moves an  obstacle  from  the  signaling  crank,  and  the  signal  is  operated 
by  turning  the  crank,  whose  handle  projects  through  the  side  of  the  door. 
There  is  a  keyhole  in  the  outside  of  the  box,  in  which  the  citizen's  key 
is  inserted,  and  the  turning  of  this  key  permits  the  sending  in  of  an 
alarm  by  removing  the  obstruction  in  the  path  of  the  signaling  lever. 
The  locking  or  trapping  device  for  the  key  is  operated  by  the  movement 
of  the  door,  which  prevents  the  withdrawal  of  the  key  when  the  door  is 
closed,  and  releases  it  when  the  door  is  open.  The  first  five  claims  of 
this  patent  are  for  the  specific  devices  described  therein.  The  sixth  claim 
upon  which  the  defendants  rely  in  this  case  is  in  the  following  language: 

"A  signal  box  having  a  movable  door  and  transmitting  mechanism,  the 
operation  of  which  is  controlled  by  a  key  inserted  from  the  outside  of  the 
box  while  the  door  is  closed,  and  a  locking  device  for  the  said  key,  operated 
by  the  movement  of  the  door  preventing  the  withdrawal  of  the  key  when 
the  door  is  closed,  and  releasing  or  unlocking  said  key  when  thedoor  is  open, 
substantially  as  described. " 

It  will  be  observed  that  this  claim  consists  of  two  elements, — a  signal 
box,  the  operation  of  which  is  controlled  by  a  key,  and  a  trapping  device 
for  the  key,  operated  by  the  movement  of  the  door.  The  special  merit 
of  the  Wilson  invention  seems  to  lie  in  controlling  the  locking  device  of 
the  key  by  moving  the  door,  and  this  feature  may  have  shown  invention. 
So  far  as  operating  the  signal  crank,  however,  the  Wilson  apparatus  is 
inferior  to  the  prior  Hotchkiss  device.  In  the  Hotchkiss  device,  the 
citizen's  key  operates  directly  the  alarm  mechanism,  while  in  the  Wilson 
the  key  only  controls  such  mechanism;  in  other  words,  the  key  only 
removes  an  obstacle  in  the  way  of  the  operation  of  the  signal  crank,  and 
it  is  necessary,  after  the  key  has  been  turned,  that  the  citizen  should 
pull  downward  with  his  hand  the  signal  lever  in  order  to  operate  the 
transmitting  mechanism.  I  do  not  think  a  transmitting  mechanism 
controlled  by  the  key  covers  a  transmitting  mecJianism  operated  directly 
by  the  key.  In  the  defendants'  apparatus  the  key  operates  directly  the 
alarm  mechanism,  and  for  this  reason  it  does  not  infringe  the  Wilson 
patent.  .  The  history  of  the  prior  art,  as  above  shown,  forbids  such  a 
broad  construction  of  this  sixth  claim  as  would  cover  so  marked  a  dif- 
ference in  the  operating  devices  of  the  transmitter.  Upon  this  ground, 
I  must  direct  that  the  bill  be  dismissed,  with  costs.     Bill  dismissed. 
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Spring,  and  so  closing  the  circuit,  while  the  notches  in  the  wheel  do  not 
touch  the  spring,  and  consequently  break  the  circuit.  The  break  wheel 
transmits  the  number  of  the  box,  and  sometimes  a  special  message  in 
addition.  It  is  commonly  moved  by  a  mechanical  motor,  and  to  trans- 
mit the  signal  the  motor  is  wound  up  and  runs  down  again,  or,  where 
a  normally  wound  motor  is  used,  a  detent  is  removed,  and  the  motor 
permitted  to  run  far  enough  to  send  the  desired  signal.  In  the  last 
class  of  boxes,  where  the  motor  is  wound  up  from  time  to  time,  the 
signal  can  generally  be  repeated  by  tripping  the  motor  for  the  second 
time.  In  order  to  keep  the  public  from  meddling  with  this  mechanism 
it  was  inclosed  in  a  box.  On  the  outside  of  the  box  there  was  a  handle 
which  the  sender  of  a  signal  could  turn,  and  thereby  transmit  the  signal 
by  winding  or  tripping  the  motor. 

It  is  obvious  that  a  box  of  the  character  described,  if  put  upon  the 
street,  would  be  the  subject  of  false  alarms  from  mischievous  persons 
turning  the  handle;  consequently  such  boxes  were  inclosed  in  an  outer 
box  with  a  lock  door;  and,  in  order  to  send  an  alarm,  the  key  to  this 
outer  box  had  to  be  obtained,  and  the  door  unlocked.  The  inner 
door  could  only  be  unlocked  by  an  officer.  In  this  form  of  box  there! 
would  be  more  or  less  delay  or  possible  mistake  in  sending  in  the 
citizen's  signal,  as  it  required  several  distinct  operations  by  the  sender' 
to  reach  the  signal  crank.  There  was  also  a  possible  difficulty  in 
opening  the  door  of  the  box  by  reason  of  rust  or  ice,  and,  further, 
a  person  might  obtain  the  key  and  send  in  a  false  alarm,  and  then 
walk  ofif  with  the  key.  These  objections  were  in  part  overcome  by  the 
Fairchild  patent  of  October  28,  1873,  whereby  the  lock  was  so  con- 
structed as  to  trap  the  key.  This  lock  was  applied  to  the  outer  door 
of  the  box,  and  the  citizen  was  still  obliged  to  open  the  outer  door  V)e- 
fore  he  could  operate  the  signal.  In  the  Wright,  Holley  <fe  Miles  pat- 
ent, dated  June  17,  1873,  the  box  was  constructed  with  one  door,  which 
did  not  need  to  be  opened  for  the  purpose  of  sending  the  citizen's  signal. 
The  citizen  inserted  a  detachable  alarm  key  in  the  box,  and  by  turning 
it  removed  a  detent  from  a  normally  wound  signaling  mechanism,  and 
so  sent  in  the  signal.  It  was  not  necessary  in  this  device  to  unlock  the 
door,  open  it,  and  pull  a  signal  handle,  but  only  to  insert  and  turn  a 
key  in  the  box.  In  the  Hotchkiss  patent,  dated  November  17,  1874, 
the  patentee  states  his  invention  at  the  beginning  of  the  specification: 

"My  improved  signal  box  is  secured  by  a  lock,  the  key  of  which  is  intended 
to  be  placed  in  the  hands  of  the  chief  engineer,  or  other  responsible  public 
officer,  a  second  key  being  issued  to  customers,  by  which  key,  only,  an  alarm 
can  be  given.  The  construction  of  the  parts  is  such  that,  after  the  alnrm 
key  has  once  been  introduced  by  a  party  desiring  to  turn  in  an  alarm,  it  can- 
not be  withdrawn  until  the  proper  functionary  arrives  with  the  key  which 
opens  the  box,  and  rewinds  and  sets  the  alarm  mechanism  for  future  use." 

In  this  device  the  alarm  was  turned  on  by  the  operation  of  the  citizen's 
key  inserted  in  the  outer  door  of  the  box,  and  the  key  was  trapped  by 
means  of  a  combination  of  locks.  This  device  seems  to  combine  the 
improvements  of  the  Fairchild  and  the  Wright,  Holley  &  Miles  patents. 


Digitized  by 


Google 


472  FEDERAL   REPORTER,  Vol.  52. 

catching  in  the  upper  corner  of  the  box,  or  its  attachment  to  the  arm,  D-, 
would  be  broken.  This  diflSculty  would  be  obviated  it  the  method  of  wind- 
ing were  such  that  the  weight  would  be  raised  with  a  steady  and  uniform 
motion." 

The  third  claim  has  reference  to  the  winding  apparatus.  A  bell- 
crank  lever  is  fixed  upon  the  end  of  a  shaft,  and  by  revolving  actuates 
the  transmitting  machine.  One  arm  of  this  lever  is  attached  to  a  weight, 
and  the  other  arm  is  made  in  the  form  of  a  cogged  sector  or  wheel,  the 
teeth  of  which  engage  with  a  pinion.  This  pirtion  is  so  held  upon  a 
shaft  that  it  can  slide  thereon  in  a  longitudinal  direction,  and  revolve 
loosely  upon  it.  To  the  end  of  the  shaft  is  fixed  a  disk,  and  the  pinion 
is  normally  pressed  towards  the  disk  by  a  spiral  spring  surrounding  the 
shaft.  The  shaft  is  also  pressed  outward  by  a  spiral  spring  within  its 
standard,  which  standard  is  fixed  to  the  side  of  the  box.  The  shaft  is 
prevented  from  being  thrown  out  from  its  bearing  by  a  screw  which 
normally  rests  in  a  longitudinal  groove  upon  the  surface  of  the  shaft. 
In  this  position  the  shaft  cannot  be  rotated,  but  the  groove  permits  the 
shaft  to  be  pressed  backward  against  the  force  of  the  spring  behind  it 
until  the  screw  is  opposite  a  transverse  groove  surrounding  the  shaft, 
and  when  in  this  position  the  shaft  can  be  rotated.  Upon  the  cessation 
of  pressure  upon  the  spring  the  shaft  will  return  to  its  normal  position. 
On  opposite  sides  of  the  door  of  the  box  are  two  plates,  and  held  be- 
tween them  is  a  ratchet  wheel  which  is  engaged  by  a  pawl,  and  so  jier- 
niitted  to  revolve  only  in  one  direction.  The  keyhole  is  cut  through  the 
plates,  ratchet  wheel,  disk  upon  the  end  of  the  shaft,  and  into  the  pinion. 
The  key  is  so  shaped  that  when  pressed  in  the  proper  distance  it  will 
revolve,  and  will  turn  with  it  the  ratchet  wheel,  disk,  and  pinion,  and 
thus  permit  the  shaft  to  rotate.  When  the  key  is  thus  rotated  the  pin- 
ion winds  up  the  transmitting  mechanism,  and  the  ratchet  wheel  pre- 
vents the  key  being  rotated  in  the  reverse  direction,  or  withdrawn  from 
the  box,  before  the  full  rotation  of  the  pinion  and  the  winding  up  of  the 
motor.  The  results  accomplished  by  this  form  of  apparatus  are  stated 
by  the  patentee,  as  follows: 

"It  is  equally  evident  that,  if  the  proiHjr  key  be  intvoducetl  and  turned  in 
the  only  direction  permitted  by  the  ratchet  wheel,  II,  it  will  cause  the  weight, 
iS,  to  be  raised,  dr  an  equivalent  effect  be  produced  if  a  spring  be  used.  Also, 
it  is  evident  that  the  key  must  make  an  entire  revolution  before  the  pin,  e, 
can  escape  from  the  transverse  groove,  d,  into  the  longitudinal  groove,  o,  of 
the  shaft,  F.  When,  liowever,  this  revolution  has  been  pei-formed,  precisely 
as  one  would  lock  or  unlock  a  lock,  if  no  severe  pressure  be  made  upon  the 
key  at  that  moment  it  will  be  thrown  out  by  the  recovery  of  the  spring  under 
the  shaft,  F,  and  so  soon  as  the  points  of  the  key  escape  from  the  slot  or  key- 
hole of  the  pinion,  the  latter,  being  entirely  free,  will  be  caused  to  revolve 
in  the  opposite  direction  by  the  descent  of  the  weight,  S,  and  consequent 
movement  of  arm,  D',  and  the  key  cannot  re-engage  in  the  said  slot  or  key- 
hole until  the  revolution  of  the  pinion  has  again  brought  the  keyholes  oppo- 
site to  each  other.  *  *  *  When  the  key  has  once  been  turned  and  thrown 
out,  as  alwve  described,  it  is  impossible  to  reintroduce  it,  or  in  any  way  in- 
terfere with  the  evolutions  of  the  interior  macliinery,  until  it  has  completed 
the  functions  assigned  to  it." 
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The  utility  of  this  ingenious  contrivance  seems  to  consist  largely  in 
preventing  persons  making  mistakes  in  sending  in  an  alarm.  When 
the  key  is  once  inserted,  and  the  turning  begins,  it  cannot  be  turned 
backwards,  and  so  send  in  a  partial  signal,  but  it  must  be  turned  until 
its  rotation  is  completed.  When  the  signal  has  been  transmitted,  the 
citizen  is  prevented  from  again  turning  the  key  around  in  the  keyhole, 
as  the  spring  behind  the  shaft  tends  to  throw  it  out.  By  this  method 
of  winding  up  the  machinery  by  means  of  the  key  and  the  pinion  en- 
gaging the  cogged  sector  upon  the  winding  lever,  a  method  of  winding 
is  provided  whereby  the  weight  is  raised  with  a  steady  and  uniform 
motion,  and  sudden  jerks  avoided. 

The  patentee  origintdly  sought,  as  shown  by  the  file  wrapptr  and  con- 
tents, to  obtain  the  following  broad  claim: 

"In  combination  with  any  signaling  apparatus,  the  winding  up  and  pre- 
paring for  action  the  motive  force  of  said  apparatus  by  turning  the  key  or 
similar  device  inserted  in  the  keyhole  of  a  closed  dour  or  cover." 

This  was  rejected,  and  claim  3,  which  embraces  specifically  the  pin- 
ion, wheel  sector,  and  key  as  elements  in  the  combination,  substituted. 

The  defendant's  signal  box  does  not,  it  seems  to  me,  contain  the  spe 
cific  devices,  or  their  equivalents,  covered  by  the  third  claim  of  the 
Chester  patent.  To  be  sure,  it  has  a  transmitting  mechanism  composed 
of  a  break  wheel  actuated  by  a  spring,  which  was  old  at  the  date  of  the 
Chester  patent,  but  the  structure  has  not  the  peculiar  shaped  key,  or 
the  pinion  for  winding  up  the  transmitter,  or  the  cogged  sector  attached 
to  the  winding  shaft,  of  the  Chester  patent,  and  which  are  the  special 
features  of  the  third  claim  thereof,  nor  does  it  accomplish  the  usefiil  re- 
sults specified  by  Chester.  The  key  in  defendant's  box  can  be  partly 
turned,  and  then  turned  back;  it  is  not  thrown  out  at  the  end  of  its  rev- 
olution; nor  does  the  winding  mechanism  operate  so  as  to  produce  a 
steady  and  uniform  motion.  On  the  contrary,  the  key  is  turned  only 
for  a  short  distance,  and  moves  the  winding  shaft  at  constantly  increas- 
ing speed.  In  this  apparatus  an  ordinary  key  is  inserted  through  a  key- 
hole, the  barrel  fitting  upon  a  post,  and  upon  being  turned  a  quarter  of 
a  circle  its  bit  engages  with  a  projection  upon  ah  arm,  and  upon  being 
further  turned  this  arm  pulls  down  a  slide.  This  slide  has  a  stud  upon 
it,  which  lies  upon  the  upper  side  of  another  arm  attached  to  the  wind- 
ing shaft.  When  the  slide  is  pulled  down  by  the  operation  of  the  first 
arm  actuated  by  the  key  the  winding  shaft  .is  rotated. 

A  comparison  of  the  defendant's  signal  box  with  the  Chester  box,  with 
respect  to  the  devices  covered  by  the  third  claim,  shows  such  dissimilar- 
ity that  there  can  be  no  infringement,  unless  a  very  broad  construction 
should  be  given  to  the  claim.  This  is  unwarranted  in  view  of  the  pro- 
ceedings which  took  place  in  the  patent  ottice,  and  of  the  state  of  the  art 
at  the  time.  I  do  not  think  it  necessary  to  enter  upon  an  examination 
of  the  prior  art  as  disclosed  in  the  record.  It  is  sufficient  to  say  that  th© 
combination  of  a  pinion,  wheel,  sector,  or  rack,  with  a  key,  or  its  equiv- 
alent, passing  through  an  orifice  in  a  door  for  the  purpose  of  winding  a 
spring  or  raising  a  weight,  was  old  and  well  known  at  the  time  of  the 
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Chester  invention.     It  follows  that  the  third  claim  of  the  Chester  patent 
should  be  limited  to  the  devices,  or  their  equivalents,  set  forth  in  that 
claim,  and  these  are  not  found  in  the  defendant's  structure. 
Bill  dismissed,  with  costs. 


Atwood  et  al,  v.  W.  G.  &  A.  R.  Morrison  Co. 
{Circuit  Court,  D.  Connecticut.    September  30.  1893.) 

PATKNTS    for    INTBSTIOSS — AXTICIPATIOS — ISrRINOEJIEJfT — APPARATDS     FOR    DrIVIWO 

Spindles. 

Letters  patent  No.  396,377,  issued  April  8,  1S84,  to  John  E.  and  Eugene  Atwood 
for  an  improvement  in  the  means  of  driving  spindles  by  bands,  so  as  to  permit  the 
use  of  narrow  8i)indle  frames,  consist  of  the  combination  of  a  drive  pulley  and  a 
guide  pulley  having  parallel  axes,  and  arranged  one  above  the  other,  two  spindles 
on  opposite  sides  of  said  pulleys,  and  two  driving  bands,  each  encircling  both  pul- 
leys and  the  whirl  of  the  spindle,  and  each  consisting  of  three  parts,  two  of  which 
pass  horizontally  between  the  whirl  and  the  adjacent  sides  of  the  pulley,  and  the 
third  passing  directly  from  one  pulley  to  the  other  between  the  horizontal  portions. 
Held,  that  the  patent  was  not  anticipated  by  a  machine  alleged  to  have  been  con- 
structed and  used  continuously  from  1877  by  the  W.  G.  &  A,  R.  Morrison  Company 
in  its  factory  at  Willimantic,  Conn. 

In  Equity.  Bill  by  John  E.  Atwood  and  Eugene  Atwood  against  the 
\V.  G.  &  A.  R.  Morrison  Company  for  infringement  of  patent.  Decree 
for  injunction  and  accounting. 

Pinh,  Richardson  ct  Storow,  for  plaintiffs. 

Charles  L.  Burdett,  for  defendant. 

Shipman,  Circuit  Judge.  This  is  a  bill  in  equity,  which  is  based 
upon  the  infringement  of  the  first  three  claims  of  letters  patent  No. 
296,377,  dated  April  8,  1884,  to  John  E.  Alwood  and  Eugene  Atwood 
for  an  improvement  in  the  means  for  driving  spindles  by  driving  bands. 
The  application  was  filed  July  19,  1879.  A  spinning  frame  is  a  long 
irame  having  at  each  side  a  row  of  spindles  rotating  in  vertical  axes. 
A  single  shaft,  extending  lengthwise  of  the  frame,  drives  all  the  spin- 
dles of  the  frame.  This  shaft  was  formerly  provided  with  a  drum, 
or  with  single  separate  pulleys,  one  for  each  spindle.  In  the  Atwood 
patent  of  1874  two  driving  drums  were  used,  which  were '"  arranged 
side  by  side,  lengthwise  of  the  frame,  each  driving,  by  separate  bands, 
the  row  of  spindles  at  the  further  side  of  the  frame.  In  this  arrange- 
ment the  drum  on  the  side  next  one  row  of  spindles  acts  as  a  guide 
for  the  bands  running  from  said  spindles  to  the  drum  at  the  other 
side,  which  drives  them ,  and  in  this  manner  the  portions  of  the  band 
approaching  and  leaving  the  whirl  of  the  spindle  are  in  the  plane 
of  rotation  of  the  whirl,"  which  is  an  important  consideration,  be- 
cause, if,  as  in  preceding  inventions,  the  band  approached  and  left  the 
whiri  at  an  angle  to  its  plane  of  rotation,  unnecessary  friction  was  in- 
creased. The  two  drums  placed  side  by  side  made  a  wide  frame,  and 
the  same  fault  existed  in  the  earlier  inventions,  which  had  also  wide 
frames,  because  the  spindle  must  be  at  a  distance  from  the  drum,  ao  as 
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1877,  in  a  crude  machine  merely  for  testing  spindles,  when  the  spindles 
to  be  tested  were  banded  in  the  old-fashioned  way,  and  a  new  system 
was  not  needed.  It  is  furthermore  remarkable  that  in  a  small  shop  the 
attention  of  the  mechanics  should  not  have  been  attracted  to  a  new 
method,  which,  when  presented  to  other  manufacturers,  quickly  excited 
interest.  That  an  invention  which  bore  marks  of  intelligent  ingenuity, 
whose  claims  to  superiority  were  i)romptly  acknowledged  by  the  public, 
should  have  been  produced  in  1877,  and  sh6uld  have  been  continuously 
used  till  Atwood's  invention  became  known,  without  the  consciousness 
of  any  one  that  this  testing  machine  contained  a  novelty,  is  singular. 
Six  witnesses  who  were  actually  engaged  in  1877  in  the  defendant's 
shop — one  as  a  partner,  one  as  a  foreman,  two  as  machinists,  and  two 
as  wood  workmen — testify  as  follows:  They  did  not  see  the  machine  in 
the  attic.  They,  or  some  of  them,  did  see  it  on  the  third  floor  in  1889, 
where  it  was  used  for  testing  spindles.  The  Atwood  method  of  banding 
was  a  novelty  to  them  when  it  was  introduced.  Two  of  them,  one  the 
foreman,  say  that  when  it  was  in  the  third  story  it  had  two  horizontal 
cylinders  side  by  side,  and  was  not  banded  in  the  new  way.  The  fore- 
man says  that  when  it  was  removed  to  the  basement  "  the  thing  [was] 
set  up  on  end,"  the  upper  cylinder  was  removed,  the  iron  band  wheel 
was  substituted  for  it,  and  the  present  style  of  "  banding"  was  introduced. 

My  examination  of  the  testimony  brings  me  to  the  conclusion  that  a 
testing  machine  was  built  in  1877,  was  placed  in  the  dimly-lighted  gar- 
ret of  the  shop,  was  used  for  testing  the  Springfield  Company's  new 
spindies,  and  was  removed  to  tlie  third  floor  in  1880,  where  it  was  in 
plain  sight,  and  was  noticed  by  the  workmen,  but  that  its  two  cylinders 
moved  in  a  horizontal  plane,  and  were  side  by  side,  and  its  banding 
was  the  "two-cylinder  method,"  and  the  one  which  was  then  needed  for 
testing  purposes;  that  subsequently,  when  the  Atwood  method  became 
■  public,  the  change  was  made  in  the  upper  cylinder,  and  the  position  of 
the  machine  was  changed.  The  fact  of  these  changes  in  the  life  of  the 
machine  may  easily  have  escaped  the  memory  of  the  officers  of  the  de- 
lendant  comi)any,  who  now  believe  that  tlie  machine  in  its  important 
features  has  existed  since  1877;  but  the  fact  that  they  are  mistaken  is 
far  more  probable  than  that  the  Atwood  banding  was  produced  by  one 
of  them  in  that  year. 

There  is  no  suggestion  that  other  pre-existing  devices  trenched  upon 
the  right  of  the  invention  to  the  claims  of  the  patent,  but  it  is  claimed 
in  the  argument  that  infringement  was  not  proved.  In  the  prima  Jaeie 
testimony  the  complainants  introduced  a  model,  which  respondent's 
counsel  admitted,  for  the  purposes  of  the  case,  was  a  "correct  illustrative 
representation  of  machines  for  spinning  silk,  which  respondent  made 
and  sold  at  Willimantic,  Conn.,  between  the  date  of  the  patent  in  suit 
and  the  time  of  filing  the  bill  of  complaint."  This  model  was 
"banded"  by  the  Atwood  patented  method.  Complainants'  witnesses 
thereupon  testified  that  the  machine  illustrated  by  the  model  was  an  in- 
fringement. Respondent's  witnesses  did  not  deny  the  infringement,  or 
deny  that  its  machines,  when  sold,  were  banded.     It  is  now  said  that 
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from  the  lines  in  which  they  would  come  in  contact  with  the  horizontal 
portions. 

The  three  claims  which  are  said  to  have  been  infringed  are  as  follows: 

"(1)  The  combination  of  a  driving  pulley  and  a  guide  pulley  having  parallel 
axes,  and  arranged  one  over  the  otber,  a  spindle  arranged  at  one  side  of  said 
pulleys,  having  its  whirl  in  a  horizontal  plane  about  midway  vertically  be- 
tween said  pulleys,  and  a  driving  band  encircling  both  of  said  pulleys  and 
said  whirl,  and  comprising  two  portions  extending  directly  from  one  pulley 
to  the  other,  and  passing  between  the  said  horizontal  portions,  substantially 
as  described. 

"(2)  The  combination  of  a  driving  pulley  and  a  guide  pulley  having  par- 
allel axes,  and  arranged  one  over  the  other,  two  spindles  arranged  on  opposite 
sides  of  said  pulleys,  with  th^ir  whirls  in  a  horizontal  plane  about  midway 
vertically  between  said  pulleys,  and  two  driving  bunds,  each  encircling  both 
of  said  pulleys  and  the  whirl  uf  a  spindle,  and  each  comprising  two  portions 
extending  horizontally  between  the  whirl  around  which  it  passes  and  the  ad- 
jacent sides  of  said  pulleys,  and  a  portion  extending  directly  from  one  pulley 
to  the  olher,  and  passing  between  said  two  horizontal  portions,  substantially 
as  herein  described. 

"(3)  The  combination  of  a  driving  pulley,  H,  and  the  flanged  guide  pulley. 
J,  and  their  shafts,  arranged  parallel  with  each  other,  the  spindle,  D,  and  its 
whirl,  6,  arranged  as  describcKl,  and  the  driving  band,  £,  encircling  both  of 
said  pulleys  and  said  whirl,  and  comprising  the  horizontally  extending  por- 
tions, SS,  and  the  portion,  S',  passing  between  the  portions,  SS,  substantially 
as  herein  described." 

The  single  driving  pulley  and  the  guide  pulley  directly  over  it  made 
a  narrow  frame,  while  the  band  approaches  the  whirl,  as  in  the  1874 
patent,  in  its  plane  of  rotation.  The  result  which  was  previously  ac- 
complished by  two  drums  side  by  side  is  attained  by  two  Dulleys,  one 
above  the  other,  in  the  same  vertical  plane,  with  an  economy  of  room. 
A  long,  and  therefore  durable,  band  is  also  gained. 

The  defense  is  that  the  defendant  constructed  and  used  in  the  summer 
of  1877,  and  continuously  thereafter,  in  its  factory  in  Willimantic, 
Conn.,  a  testing  machine  for  spindles,  which  was  "banded,"  in  accord- 
ance with  the  patented  method,  by  two  pulleys,  one  above  the  other. 
The  history  of  this  machine,  as  given  by  the  defendant's  vice  president 
and  secretary,  is  that  in  1877  a  testing  machine  was  made,  for  the  pur- 
pose of  testing  spindles  which  were  being  put  into  machines  made  for 
the  Springfield  Silk  Company;  that  it  was  kept  and  used  until  about 
1880  in  the  attic  of  the  defendant's  shop.  An  addition  to  the  factory 
was  then  built,  and  the  machine  was  placed  in  the  third  story,  where 
it  remained  for  some  months,  and  was  then  moved  down  stairs  to  the 
first  floor.  It  had  two  wooden  pulleys  of  about  the  same  size,  until 
1883  or  1884,  when  a  smaller  iron  flanged  pulley  was  substituted  for 
the  upper  wooden  pulley,  and  a  groove  upon  the  lower  pulley  was  turned 
off,  but  it  is  said  by  the  defendant  that  the  same  method  of  banding 
was  used  continuously  from  1877.  The  Springfield  machines  were  banded 
in  the  old  "two-cylinder"  method.  Tiie  patented  method  of  banding 
is  ingenious,  and  speedily  attracted  attention  when  brought  before  the 
public.     It  is  remarkable  that  the  defendant  hit  upon  this  method  in 
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t(-(,  tif),  auA  tt>:  C.'T  oi  A-?-;»ia  •M'l.'rt*.    Each  of  toe  stf Tia^ 

Utt.  mA  ibti  Cilf  <A  AaiiMU$i:>^*>;  the  Maw  to  cover  batik  »irat»  aai  nrnnjf 

lit  A'hfiiralt/.     Salvage. 

EPITOME   OF  THE  E\nDEXCE. 

/-^y-!*.  Jn  Out  Oue  <tj  tin  Br'uJmhi.  The  BritUh  steamer  CbatnelJ, 
l/oiif)/|  from  Galveston  to  lAveri>cxA  with  cotton,  put  in  at  Xewport  News 
for  fy/al  in  OctoU^r  la«t.  On  the  night  of  the  26th  of  that  month,  she 
\tvx'^AiA  from  the  c^Iing  p^fft  on  her  %oyage,  and  had  made  about  53 
uiW'M  out  from  Cape  Honry,  when,  at  11  o'clock,  she  broke  her  shaft 
and  \iifX  her  profJcUer.  Hhe  waa  then  at  the  place  on  the  chart  markt^l 
'•A,"  She  wa«  under  sails  during  the  rest  of  that  night,  and  in  tlie 
utotu'iuv,  hoiHtcd  ftignals  of  diritresa.  McFee,  master  of  the  Chatham^ 
Wxi-n  the  por^ition  of  the  Hteamer  that  morning  at  the  place  on  the  chart 
nifirkwl  "15,"  She  wa«  taken  in  tow  by  the  steamer  Brixham,  bound 
Irofn  I'hilndelpliia  tf>  Velasco,  Tex.,  which  had  her  in  tow  for  9  hours, 
and  l»rou;<lit  lier  within  A'i  miles  of  Cape  Henry.  She  then  cast  anchor 
in  17  fittlioms  of  water,  and  continued  at  anchor  during  the  night  of 
the  27 til ;  tlie  Hrixham  remaining  near  her.  On  the  morning  of  the 
'J8lh,  slie  gave  signals  to  the  Brixham  to  go  into  port  for  another  tug, 
with  which  rwjuewt  the  Brixham  complied.  McFee  declares  that  the 
('hatlield  was  then  at  tiie  place  marked  "C"  on  the  chart.  She  again 
pill  out  wignalrt  of  flintress,  and  between  10  and  11  o'clock  on  the 
Miorniiit;  of  the  2Hth  was  taken  in  tow  by  the  freight  and  passenger 
ocean  line  steamer  City  of  Augusta,  bound  on  schedule  time  from  Sa- 
vamiali  to  New  York,  and  towed  into  Hampton  Roads.  Two  libels 
iigainst  the  Chatfield  for  salvage  have  resulted  from  these  occurrences, — 
one  of  llicm  brought  in  behalf  of  the  Bri.xham,  and  the  other  in  behalf 
of  the  City  of  Augusta.  The  two  cases  have  been  heard  together,  as  the 
libels  are  against  the  same  .ship  for  services,  one  of  which  was  in  imme- 
diate se(|uencu  of  the  other,  and  as  the  evidence  taken  is  in  part  com- 
mon to  both  cases. 

First,  ua  to  the  libel  of  the  Brixham.  The  master  and  two  mates 
wore  c.Naniined  in  behalf  of  tlie  Chatfield.  Her  engineer  also  testified, 
but  on  points  not  controverted.  In  substance,  the  testimony  was  as 
follows;  The  (.Uiatfield  is  a  steel  steamer,  1,904  tons  in  measurement, 
;U4  UtI  long,  40  feet  in  beam,  schooner  rigged,  with  two  masts,  no 
topnin.sts,  a  foresail,  a  mninsnil,  and  fore  and  main  staysails,  and  with 
triple  expansion  engines.  She  had  on  board  upwards  of  7,400  bales 
of  cotton,  weighing  2,000  tons,  and  a  supply  of  coal  for  her  voyage;  the 
ship  and  cargo  probably  weighing  about  4,000  tons.  The  value  of  the 
nhi|>  w«Hifl.'{0,000;  of  the  cargo,  i$297,000;  and  she  had  earned  one  third 
of  Ht>  aggregate  freiglit  of  $20,S()3.  It  does  not  apjjear  how  uumer- 
ovis  her  crew  was,  ouly  three  of  whom  testified  on  the  disputed  facts  of 
the  C4tso. 
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McFee,  master,  says: 

"AJter  the  accident  at  11  p.  m.  on  the  night  of  the  26th  of  October,  there 
being  no  wind,  we  let  the  sails  lay,  and  waited  till  morning.  Sighted  the 
Brixham  at  half  past  10  to  11  a.  m..  and  the  Brixham  came  up  about  noon. 
We  were  then  about  48  miles  from  Cape  Henry.    There  was  a  fresh  X.  N.  W. 
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breeze  and  moderate  sea.  In  the  early  part  of  the  night  before,  the  wind  bad 
been  light  from  S.  W. — very  light — and  the  sea  atnootb.  At  noon,  when  the 
Brixham  came  up,  the  depth  of  sea  was  17  fathoms.  The  mate  says  21 
fathoms.  As  to  hawsers,  the  Chattield  had  the  full  requirements  of  Lloyds. 
On  the  morning  before  the  Brixham  neared  us,  the  wind  came  a  fresh  breeze, 
and  continued  that  way,  once  a  little  stronger,  throughout  the  towing;  at  no 
time  more  than  a  moderate  sea.  The  place  where  our  shaft  broke  was  at 
'A,'  marked  on  the  chart  exhibited  in  this  case.  Upon  the  Brixham  coming 
up,  it  was  settled  by  signals  that  services  were  to  be  left  to  arbitration." 

McFee  gives  no  description  of  the  preparations  for  towing,  but  his  log 
says:  "We  got  lines  to  him,  and  he  conamenced  towing:  also  got  his 
wire  hawser  fast  to  us,  and  we  Bet  sails."  All  three  of  the  Chatfield's 
witnesses  say  that  the  towing  began  at  1  p.  m.  McFee  says  that  at  that 
time  Cape  Henry  bore  \V.  by  N.  half  N.;  that  at  7:30  p.  m.  he  let  go 
all  sails,  aod  split  a  good  many  of  them.  He  says  the  hawsers  parted 
three  times, — first  about  3  p.  M.,  then  next  about  4,  and  the  last 
about  7 :  30,  p.  M.  After  this  the  Chatfield  let  down  her  anchor.  At  the 
parting  of  hawsers  about  4  p.  m.,  the  Brixham  came  up  on  the  lee  of 
the  Chatfield,  when  there  was  a  collision,  inflicting  trifling  damage  upon 
the  Chatfield.  McFee  ascribes  the  partings  of  the  hawsers  to  the  bad 
steering  of  the  tug,  in  veering  first  to  one  side,  and  then  to  the  other, 
which  put  undue  strain  alternately  upon  one  and  the  other  hawser.  On 
the  night  of  the  27th,  after  the  Chatfield  went  to  anchor,  the  Brixham 
remained,  steaming  around  her  all  night.  On  the  morning  McFee  sig- 
naled her  to  go  to  Norfolk  for  another  tug,  thinking  the  Brixham  unable 
to  bring  her  into  port.  McFee  eaya:  "My  object  in  sending  him  was 
to  have  all  means  possible  to  get  the  ship  in  in  case  he  would  send  a 
tug  which  would  come.  If  I  got  anything  to  tow  me  in,  I  thought 
certainly  I  should  meet  him  coming  out."  McFee  considered  himself 
safe  when  the  Brixham  was  sent  in  for  a  tug.  At  that  time  the  City  of 
Augusta  had  come  in  sight.  Cape  Henry  then  bore  N.  W.  by  W.,  and 
was  48  miles  distant. 

Logan,  the  second  mate  of  the  Chatfield,-  testified  very  much  in  ac- 
cordance with  the  master.  He  was  the  only  one  on  the  Chatfield  who 
took  soundings.     Of  the  weather  and  sea,  he  says: 

"The  whole  time  from  the  morning  of  the  27th  to  the  morni^ig  of  the  28th 
the  direction  of  the  wind  was  X.  N.  W.  It  was  a  fresh  breeze,  blowing  about 
the  same  the  whole  time,  with  the  wind  and  sea  nothing  at  all.  The  night 
of  the  27th  was  a  beautiful,  clear,  starlight  night,  with  not  the  slightest  ap- 
pearance of  a  squall.-  When  the  Brixham  came  up  on  the  morning  of  the 
27th,  the  weather  was  fair,  with  a  fresh  breeze  and  clear,  and  with  a  moder- 
ate sea." 

Burn,  the  first  mate  of  the  Chatfield,  says: 

"There  was  an  ordinary  breeze  from  N.  N.  W.  The  weather  throughout 
the  whole  towing  was  just  an  ordinary  fresh  breeze.  With  the  wind  that 
way,  the  sea  caanot  rise,  l>ecause  the  wind  is  off  the  land,  so  there  cannot 
possibly  be  any  sea.  In  our  ship  there  was  hardly  a  motion  of  ber.  The 
passing  of  hawsers  could  have  been  done  easily,  by  lowering  a  boat, — very 
easily.    The  Brixham  was  very  badly  handled,  for  flrst  she  was  down  tiroad 
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on  Ihe  port  bow,  and  then  up  to  starboard  again.    It  was  impossible  for  us 
to  keep  after  her. " 

It  is  stated  in  evidence  that  the  Chatfield's  free  board  was  17  feet; 
that  is  to  say,  that  she  presented  above  the  water  that  much  surface  to 
the  wind.     The  Brixham  had  only  19  inches  of  free  board. 

On  the  part  of  the  Brixham,  the  master,  the  two  mates,  the  engineer, 
the  fireman,  two  seamen  or  deck  hands,  and  the  cook, — eight  in  num- 
ber,— constituting,  I  suppose,  the  entire  crew,  were  examined.  This 
ship  was  of  628  gross  and  400  net  tons;  in  measurement  was  198  feet  long 
and  27  feet  beam.  She  was  worth  $60,000,  had  on  a  cargo  of  iron  val- 
ued at  $20,000,  and  was  under  charter  for  a  freight  from  Philadelphia 
to  Velasco,  Tex.,  of  $3,200.  She  left  Philadelphia  shortly  after  10 
o'clock  on  the  morning  of  the  26th  October,  passed  out  of  the  capes  of 
Delaware  after  nightfall,  and  passed  Fenwick  Island  light  on  her  star- 
board beam  at  9:45  p.  m.  Sheldrake,  master,  testifies  that  his  course 
from  there  was  about  due  south,  that  his  steamer's  speed  was  9  miles, 
and  that  he  went  along  with  a  current  and  the  wind  in  his  favor,  mak- 
ing 10  to  10}  knots  an  hour.  The  wind  was  30  to  38  miles  an  hour 
from  sundown  on  the  26th  to  10  at  night,  and  afterwards  increased  to 
40  to  42  miles,  becoming,  on  the  morning  of  the  27th,  a  stifif  gale,  caus- 
ing a  high  sea,  which  overflowed  his  decks.  He  sighted  the  Chatfield  at 
9:30  A.  M.,  about  6  miles  to  eastward,  and  got  to  her  a  few  minutes 
after  10.  Chatfield  asked  by  signals  what  he  expected,  and  he  an- 
swered "Arbitration."  He  then  came  close  to  the  ship,  and  was  told  to 
take  her  hawser.  He  backed  up  under  her  lee  side,  heaving  her  a  line 
from  his  steel  hawser,  and  she  heaving  him  a  line  from  her  Manilla 
hawser.  Both  were  fortunately  caught.  One  was  run  from  her  star- 
board bow  to  his  starboard  quarter,  and  the  other,  in  like  manner,  from 
port  bow  to  port  quarter.  He  passed  them  through  his  stern  chocks  to 
big  iron  bits  in  the  bow,  but  could  not  place  them  just  as  he  would  have 
liked,  because  of  the  sea  breaking  over  his  deck.  He  had  taken  sound- 
ings with  a  30-fathom  line  at  4  a.  m.,  and  again  at  8  a.  m.,  and  found 
no  bottom.  He  started  ahead  for  Norfolk,  towing  on  the  two  hawsers,  at 
probably  about  20  minutes  to  11.  As  he  was  moving,  while  towing  about 
N.  N.  \V.,  moving  up  towards  N.,  which  put  him  within  about  three 
points  of  the  wind,  he  took  in  his  sails,  and  the  Chatfield  took  in  hers 
also,  following  suit.  The  Chatfield  sheered  so  much  from  her  bad  steer- 
ing that  it  caused  his  steamer  to  veer,  and  put  too  great  a  strain  upon 
the  hawsers, — first  upon  one,  and  then  upon  the  other.  His  steel  hawser 
parted  about  1:30  p.  m.,  and  he  went  ahead  on  the  Manilla  hawser, 
which  also  parted  about  4  p.  h.  When  this  happened,  he  went  up  on 
the  lee  side  of  the  Chatfield,  and  was  in  collision  with  her,  by  her  com- 
ing down  against  him,  causing  very  considerable  damage  to  his  steamer. 
Having  again  succeeded  in  making  fast  the  Manilla  hawser,  he  again 
went  ahead,  and  continued  the  towing  until  7:30  at  night,  when  this 
hawser  again  parted,  in  consequence  of  the  sheering  of  the  Chatfield. 
The  Chatfield  then  went  to  anchor  in  16  or  17  fathoms  water,  and  the 
Brixham  steamed  around  her  all  night.     In  towing  he  moved  from  3  to 
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3i  miles  an  hour,  and  made  a  distance  in  all  of  about  28  miles,  bring- 
ing the  Chatfield  to  within  43  miles  of  Cape  Henry.  The  towing 
lasted  nine  hours,  less  one  hour  consumed  in  the  trouble  with  the 
parted  hawsprs.  This  witness  marks  "  Y "  on  the  chart  exhibited  with 
this  opinion  as  the  place  where  he  left  the  Chatfield.  He  had  and  has 
no  doubt  that  he  could  have  taken  her  into  port  on  the  28th. 

Henze,  the  cook,  besides  giving  other  testimony  corroborating  that  of 
the  master,  says: 

"The  Brixbam  had  the  Chatfield  under  tow  by  11:20  a.  h.  on  the  27th. 
The  sea  was  pretty  rough  that  morning.  The  main  deck  was  full  of  water  all 
the  time.  It  was  a  very  high  sea,  and  continued  so  until  next  day  about  10. 
While  the  towing  was  going  on,  the  sea  was  very  high,  and,  by  coming  down 
with  sea  on,  parted  the  hawsers.  The  Chatfield  was  high  up  above  the  water, 
and  we  low,  and  deep  loaded.  When  the  collision  happened,  she  smashed 
right  down  upon  our  stern;  smashed  the  cabin  in.  Her  starboard  stern 
smashed  the  side  In, "  etc. 

Thompson,  seaman,  says,  among  other  things: 

"We  got  a  hawser  out  about  Detween  10  and  11  o'clock  of  the  27th.  We 
got  her  in  tow  about  11.  We  towed  hertill  about  25  minutes  past  7  at  night, 
when  the  rope  broke.  The  wind  was  northerly  and  northwesterly  on  our 
starboard  quarter.-^pretty  heavy  wind,  and  pretty  heavy  sea  on.  The  wire 
hawser  parted  first,  after  dinner  some  time,  aud  then  the  Manilla  hawser 
parted.  When  we  first  met  the  Chatfield  in  the  morning,  she  bad  fore  and 
aft  sails  on.  She  took  them  down  when  the  captain  spoke  to  her,  and  did  not 
put  them  up  again  while  we  bad  her  in  tow.  It  was  a  heavy  sea  on,  and, 
through  the  night  of  the  27tb,  snowy  and  squally.  The  speed  of  the  Brixham 
during  the  towing  was  three  and  a  half  to  four  knots,  after  my  own  way  of 
judging." 

Olsen,  seaman,  says,  among  other  things: 

"I  went  on  at  12  m.  on  the  27th.  We  were  towing  the  Chatfield  when  I 
went  to  the  wheel.  The  wind  was  to  north  and  west,  aud  there  was  a  pretty 
heavy  sea  in  the  morning.  The  decks  were  full  of  water,  which  was  going 
into  cabins  and  everywhere.  The  Brixham  bad  much  difiiculty  in  towing 
the  Chatfield,  on  account  of  the  weather  and  heavy  sea  on.  The  wire  hawser 
parted  after  dinner,  and  we  were  called  out  on  deck.  Some  time  in  the  after- 
noon the  Manilla  hawser  parted.  We  passed  ropes  again,  and  towed  her  un- 
til between  7  and  8  o'clock,  when  the  hawser  parted  again.  The  wind  was 
blowing  pretty  hard,  and  a  heavy  sea  on ;  raining  in  the  afternoon.  We  laid 
around  the  Chatfield  all  the  night  of  the  27th,  and  left  about  8  in  the  morning 
for  port." 

Tibland,  fireman,  says: 

"After  we  got  our  dinner  that  morning  [27th]  at  half  past  eleven.  I  went 
on  deck.  We  then  bad  the  Chatfield  in  tow.  There  was  a  heavy  sea  and  a 
gale  of  wind." 

Currie,  engineer,  says,  among  other  things: 

"When  we  stopped  the  engines  on  nearing  the  Chatfield,  It  was  half  past 
10  in  the  morning  of  27th.  We  proceeded  ahead  at  11  o'clock.  We  stopped 
again  about  4  in  the  evening,  and  was  in  tow  again  at  4:80,  and  towed  till  a 
quarter  to  8  that  night.  We  were  running  around  the  Chatfield  all  that  night, 
working  the  engines,  as  ordered  from  deck.    Next  morning  at  about  8  went 
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ahead,  with  engines  at  full  speed.  From  Philadelphia  down  to  where  we 
stopped,  near  the  Chatfleld,  our  speed  had  been  8|  to  9  knots.  While  towing 
the  Chatfleld  we  were  going  through  water  at  a  speed  of  about  S^  knots.  The 
wind  was  pretty  bad.  The  sea  was  washing  right  over  us.  The  Chattield  had 
her  sails  up  when  she  was  flying  signals  in  the  morning.  She  took  her  sails 
down  when  she  was  in  tow.  The  average  speed  of  Brixham  through  the 
water  in  ordinary  weather  is  9|  to  10  knots." 

Allen,  first  mate,  says,  among  other  things: 

"We  had  Fen  wick  Island  light  abeam  at  9:45  on  night  of  26th.  Course 
south  all  night,  till  8  o'clock  in  the  morning,  when  it  was  S.  quarter  W.  She 
made  an  average  of  9  knots  during  the  night.  Called  captain's  attention  to 
Chatfleld  about  9:30  a.  m.,  on  the  27th.  She  was  about  6  knots  from  us, 
southward  and  westward,  four  or  five  miles  west  from  our  course.  She  had 
up  three  balln,  as  signals  of  distress,  calling  for  help.  She  had  her  sails  up 
before  we  took  her  in  tow.  She  hauled  them  down  afterwards,  and  did  not 
hoist  them  again  during  the  towing.  We  had  her  in  tow  about  half  past  10 
to  quarter  to  11.  The  weather  was  nasty,  blowing  a  northwest  gale  of  wind; 
sea  running  very  heavy,  fllling  us  with  water  fore  and  aft,  all  throuj-h  the  tow- 
ing. I  took  soundings  that  morning  clo.se  to  8.  Didn't  And  any  bottom  with 
30  fathoms  of  line.  Soundings  were  again  made  about  the  time  the  Chatfleld 
was  taken  in  tow,  and  got  no  bottom.  About  noon,  made  soundings  myself, 
and  yet  no  bottom.  I  took  an  observation  then,  and  found  latitude  36°  23' 
N.  Dnring  the  towing  the  Brixham  made  two  and  a  half  to  three  miles  an 
hour.  I  attribute  the  bad  towing  to  the  bad  steering  of  the  Chattield.  The 
hawsers  were  nearly  parallel,  and  she  ought  to  have.steered  straight  after  us  ;- 
otherwise,  the  strain  would  be  all  on  one  hawser  or  the  other,  which  made  it 
more  liable  to  part  than  if  the  strain  was  kept  on  both.  The  effect  was,  from 
the  Chatfleld  being  Hve  times  larger  and  heavier  than  the  Brixham,  that  the 
ship  towed  took  the  tug  in  charge.  If  she  had  followed  the  tug,  I  have  no 
doubt  that  the  Brixham  would  have  taken  her  right  in  out  of  the  storm.  The 
failure  to  do  so  was  owing  to  the  bad  steering  of  the  Chatfleld,  and  the  bad 
state  of  the  weather,  wind,  and  sea.  The  weather  and  seii  were  both  very 
violent,  with  heavy  squalls  of  wind,  and  rain,  snow,  and  sleet  during  the 
night  of  the  27th.  The  Chatfleld  did  not  have  sails  hoisted  at  any  time  dur- 
ing the  towing.  She  let  go  her  anchor  at  the  end  of  towing,  in  soundings 
varying  from  16  to  17  fathoms.  During  the  towing  our  progress  was  2^  to  3 
miles  an  hour,  to  the  N.  N.  W.  There  was  no  drUting  during  the  towing. 
Dnring  the  whole  of  the  26th,  we  were  running  to  the  southward  in  a  north- 
west gale  of  wind.  There  was  also  a  northwest  gale  of  wind  on  the  27th. 
Statements  in  our  engineer's  log  to  the  contrary  are  not  true.  Engineers' 
logs  are  not  authority  in  regard  to  weather.  The  Brixham  is  considered  a 
fast  boat  for  a  small  one,  and  very  strung  and  staunch,  which  is  proved  by 
her  breaking  the  hawsers  on  the  occasion  of  the  towing  without  tearing  her 
bits  out  or  straining  herself.  The  wind  moderated  on  the  morning  of  the 
28th.  but,  as  it  had  blown  a  gale  all  during  the  night,  with  very  heavy  sea, 
and  continued  to  do  so  up  to  daylight,  the  sea  had  not  gone  down,  and  was 
still  very  rough.  There  is  never  any  trouble  in  passing  hawsers  in  a  light 
breeze  and  moderate  sea.  It  was  the  gale  and  the  high  sea  on  the  27tb  that 
made  the  difficulty  with  us.  It  was  out  of  the  question  to  think  of  lowering 
a  boat.  I  have  been  in  a  boat  a  good  deal  myself,  and  in  a  good  many  kinds  of 
seas, — I  have  been  whaling  for  three  years, — and  I  would  not  have  taken  one 
of  those  whale  boats,  which  are  better  than  almost  any  ship  carries  out  of  New 
York, — I  wouldn't  have  done  that  on  that  day  for  the  Chatfleld  nor  the  Brix- 
ham combined,  and  their  cargoes  chucked  in.  When  we  parted  the  Manilla 
hawser,  our  only  chance  was  to  go  to  leeward  of  the  Chatfleld  to  get  to  her; 
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she  being  a  larger  ship  than  we,  showing  more  side  out  of  the  water,  and  the 
wind  blowing  very  strong.  At  that  time  it  was  blowing  her  two  miles  to  our 
one.  If  we  liad  gone  to  windward  of  her,  we  wouldn't  have  got  anywhere 
near  her.     The  leeward  was  the  proper  side  for  our  small  tug." 

The  signal  service  report  of  the  weather  at  Cape  Henry  on  the  27th 
and  28th  October  last  shows  the  wind  to  have  been  as  follows: 
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Sheldrake's  judgment  was,  on  hearing  the  signal  service  report  of  the 
velocity  of  the  wind  at  Cape  Henry  read  to  him,  as  above,  that  the  wind 
was  stronger  out  to  sea  than  at  the  cape.  This  report,  reinforced  by  the 
testimony  of  Sheldrake,  shows  that  all  through  the  night  of  the  26th  a 
high  or  strong  wind  prevailed;  that  it  increased  to  a  gale  about  11 
o'clock  A.  M.  on  the  27th;  that  it  blew  a  gale  throughout  the  towing 
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of  the  Brixham,  and  through  the  nigtit  of  the  27th,  and  abated  only 
by  slight  degrees,  and  very  gradually,  between  1  a.  m.  and  noon  on  the 
28th,  at  which  last  hour  it  was  stiU  25  miles  an  hour.  The  Brixham 
files  bills  for  repairs,  damages,  and  outlays  resulting  from  her  service, 
amounting  to  $5,000. 

Second.  As  to  the  City  of  Atigusta.  The  Chatfield  was  taken  in  tow  by 
the  City  of  Augusta  about  10:40  a.  m.  on  the  28th.  The  latter  ship 
was  of  2,870  tons  measurement,  was  worth  $300,000,  had  on  a  cargo 
worth  $134,000,  and  had  aboard  19  passengers.  Her  speed  is  14 
miles  an  hour.  Her  master,  Catharine,  says  that  in  passing  Hatteras, 
early  on  the  morning  of  the  28th  October,  1891,  he  encountered  a 
northerly  gale  of  40  to  45  miles  an  hour,  with  a  strong  sea;  so  much 
so  that  it  was  necessary  to  put  a  governor  on  the  engine.  As  he  came 
north,  the  sea  increased,  and  he  could  make  only  seven  miles  an  hour. 
About  breakfast  time  he  discovered  a  vessel  four  points  on  his  star- 
board bow,  and  on  using  his  glasses  found  that  she  was  giving  out  no 
amoke  or  steam,  and  was  flying  signals  saying  she  wanted  a  tow,  and 
showing  three  balls  saying  they  had  no  command  of  the  steamer.  On 
nearing  the  Chatfield,  be  found  she  was  lying  at  anchor,  and  sheering 
heavily  from  one  side  to  the  other.  Though  he  used  a  great  deal  of 
caution,  yet,  in  getting  her  heaving  lines  aboard,  she  took  a  heavy 
sheer,  striking  him  abaft  the  main  rigging,  port  side,  doing  him  con- 
siderable damage,  although  the  blow  was  lessened  by  his  giving  the 
jingle  bell,  and  going  ahead  at  full  speed.  He  had  great  difiiculty, 
attended  by  much  danger  to  his  ship,  in  getting  a  hawser  properly 
adjusted.  Tried  heaving  lines  twice  without  success,  and  succeeded 
finally  by  using  a  buoy,  and  having  it  caught  from  the  Chatfield  by 
grappling  hooks;  the  wind  and  sea  being  such  during  the  time  as  to 
put  him  in  risk  of  fouling  his  propeller  with  the  hawser,  which  would 
have  been  fatal  to  both  ships  in  the  condition  in  which  they  were. 
During  the  time  of  getting  out  the  hawser,  the  wind  was  blowing  35 
miles  an  hour,  with  quite  a  high  sea, — so  high  that  the  Chatfield,  rid- 
ing at  anchor,  was  pitching  her  shaft  hole  entirely  out  of  the  water,  so 
that  we  could  see  it.  It  took  two  hours  to  get  the  line  on  board.  The 
wind  was  N.  by  E.;  and,  after  getting  the  hawser,  he  had  to  tow  a  con- 
siderable distance  around  by  a  long  circle  to  get  on  his  course.  After 
towing  into  within  a  mile  of  Cape  Henry,  and  after  the  Chatfield  had 
taken  on  a  pilot,  the  hawser  parted,  subjecting  him  again  to  the  risk  of 
fouling  his  propeller.  He  again  had  a  good  deal  of  difficulty  in  getting 
his  hawser  to  the  Chatfield,  owing  to  the  strong  tide,  but  succeeded, and 
brought  her  into  Hampton  Roads.  When  he  picked  up  the  Chatfield 
in  the  morning,  she  bore  N.  W.,  a  little  W.  from  Cape  Henry,  and  was 
distant  about  53  miles.  She  must  have  been  drifting,  from  the  way 
she  was  sheering  about;  it  being  evident  the  anchor  was  not  holding  the 
ship.  The  anchor  was  of  a  kind  he  had  never  seen  before, — a  long 
shank,  with  a  little  claw  on  the  end  of  it,  not  more  than  two  feet  long; 
and  it  was  evident  to  his  mind  that  in  a  sandy  bottom  it  was  impossible 
for  that  anchor  to  keep  that  ship  from  running  ashore.     She  was  drift- 
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ing,  and,  if  she  had  received  no  help,  would  have  gone  upon  the  beach 
anywhere  between  Nags'  head  and  Hatteras.  She  was  then  40  miles 
from  Nags'  head  and  47  from  Wimble  shoals.  With  the  wind  blow- 
ing as  strong  as  it  did  that  morning,  the  current  there  being  two  miles 
an  hour,  she  would  have  drifted  with  that  anchor  down  at  least  a  mile 
or  two  an  hour,  and  five  miles  if  the  anchor  had  not  held.  She  would 
have  gone  upon  the  beach  in  eight  hours.  The  depth  of  water  where 
he  took  the  Chatfield  .in  tow  was  scant  18  fathoms.  The  manner  in 
which  she  sheered,  first  on  one  side,  and  tlien  on  the  other,  when  he 
first  neared  her,  proved  that  she  was  dragging  her  anchor.  When  he 
first  came  up  to  the  Chatfield  the  wind  was  blowing  30  to  35  miles 
an  hour;  so  hard  that  he  could  not  keep  his  ship  in  position  ahead  of 
her.  No  attempt  was  made  to  pass  hawsers  by  lowering  a  boat;  it 
would  have  been  too  dangerous  to  be  attempted,  and  was  not  thought 
of.  To  the  same  effect  was  the  testimony  of  other  members  of  the 
crew  of  the  Augusta  who  were  examined.  The  bills  of  lading  and  in- 
surance policies  of  the  Augusta  at  the  time  of  this  service  gave  her 
the  right  to  assist  ships  in  distress. 

The  three  officers  of  the  Chatfield,  heretofore  mentioned,  testify  in 
substance  as  follows:  McFee,  master,  says,  as  of  the  time  on  the  morn- 
ing of  the  28th  when  the  City  of  Augusta  neared  the  Chatfield,  that  there 
was  not  a  heavy  northerly  gale,  nor  anything  approaching  it,  but  only 
a  strong  to  fresh  wind  and  a  moderate  sea.  The  Augusta  came  up  to 
him  about  9  a.m.,  on  his  weather  side.  They  missed  getting  the  line 
the  first  time,  and  also  the  second  time,  but  the  third  time  she  came  up 
under  the  bow,  and  he  got  his  hawser  aboard  of  her,  and,  as  soon  as  the 
hawser  was  fast,  he  tripped  his  anchor,  and  she  slewed  around  and  towed 
away.  He  could  have  passed  his  hawser  by  a  small  boat,  but  there  was 
no  necessity  for  it.  The  Augusta  was  handled  iu  a  most  seamanlike 
manner,  and  there  was  no  trouble  in  getting  the  hawser  on  board.  The 
towing  commenced  at  11 :30,  and  they  made  about  8  knots  an  hour,  and 
came  into  the  capes,  arriving  at  half  past  5,  the  towing  having  lasted 
about  6  hours.  The  hawser  appliances  which  he  gave  to  the  Augusta 
was  a  large  wire  hawser,  attached  to  his  chain  cable,  which  veered  out 
about  45  fiithoms  of  cable  with  the  wire.  The  Augusta  started  ahead, 
after  he  got  the  pilot  on  board  off  Cape  Henry,  with  a  little  too  much 
speed,  and  carried  away  his  wire  hawser  at  the  point  where  it  was  fast 
to  her  stern.  He  thereupon  let  go  his  anchor,  and  gave  out  15  fathoms 
of  cable,  to  hold  the  ship  in  position.  He  then  hauled  in  his  hawser, 
put  another  bend  on  it,  to  make  fast  with,  whereupon  the  Augusta  came 
around  again,  and  steamed  up  and  passed  her  line,  and  took  his  hawser 
again,  and,  after  some  trouble  with  his  chain  cable  and  anchor,  pro- 
ceeded on  and  went  into  Hampton  Roads.  Half  an  hour  after  first  tak- 
ing him  in  tow,  the  Augusta  signaled  him  to  put  up  his  sails,  and, 
the  wind  being  N.  N.  W.,  allowing  the  sails  to  draw  well,  he  did  so. 
The  service  of  the  Augusta  lasted  between  9  a.  m.  and  8:30  p.  M.  of  the 
28th.  The  towing  commenced  at  11:30.  There  was  no  peril  or  danger 
to  her  in  the  service  over  the  ordinary  peril  of  taking  a  ship  in  tow  at 
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sea.  There  was  no  extra  risk.  The  danger  was  very  small.  If  there 
had  been  extra  danger,  the  Augusta  would  have  lowered  a  boat  to  run 
the  lines.  The  mates  of  the  Chatfield  testify  substantially  in  accordance 
with  the  testimony  of  McFee,  the  master.  The  City  of  Augusta  files 
claims  for  costs,  losses,  and  damages  resulting  from  her  service,  amount- 
ing to  about  $5,000. 

Whitehursl  &  Hughes,  ( William  W.  Goodrich,  of  counsel,}  for  the  Brix- 
ham. 

Sharp  &  Hughes,  for  the  City  of  Augusta. 

Richard  Walker,  for  the  Chatfield. 

Hughes,  District  Judge.  First.  As  to  the  Brixham.  It  seems  plun 
that  the  evidence  of  witnesses  of  the  Chatfield  taken  in  this  case  is  dis- 
proved on  all  contested  points.  The  direction  of  the  wind  when  she  was 
approached  and  taken  in  tow  by  the  Brixham  was  N.  N.  W.,  and  re- 
mained so,  or  nearly  so;  all  through  the  day  and  night  of  the  27th.  That 
is  conceded.  But  the  wind  was  not  a  mere  fresh  breeze  of  6  to  14  miles 
an  hour,  as  stated,  and  iterated  by  master  and  mates.  All  the  other 
witnesses  say  otherwise,  and  the  signal  service  record  of  the  wind  at  Cape 
Henry  contradicts  their  testimony,  and  corroborates,  with  singular  com- 
pleteness, the  testimony  of  Sheldrake,  master  of  the  Brixham.  In  fact, 
from  11  o'clock,  the  time  the  towing  began,  till  midnight  of  the  27th, 
the  wind  was  blowing  a  gale.  All  the  witnesses  of  the  Brixham  concur 
substantially  in  saying  so,  and  all  the  circumstances  of  the  occasion  cor- 
roborate their  statements.  If  the  sea  and  wind  were  "nothing  at  all," 
as  one  of  the  Chatfield's  witnesses  testifies,  when  the  two  ships  came  first 
into  proximity,  why  did  not  the  Chatfield  lower  a  boat,  and  enter  quietly 
into  a  settlement  of  the  terms  of  the  towing  ?  Why  did  the  two  vessels 
stand  off  at  cautious  distances,  and  communicate  solely  by  means  of  dumb 
signals?  The  weight  of  evidence  proves  that,  after  being  taken  in  tow  by 
the  Brixham,  the  Chatfield  took  in  her  sails;  but  if,  as  McFee  states,  they 
were  spread,  how  could  a  mere  fresh  breeze  split  the  new  sails  of  a  new  ship 
in  pieces?  And  of  what  avail  could  sails  have  been  at  all  to  a  ship  mov- 
ing within  three  points  of  the  wind?  The  Chatfield,  showing  a  surface 
17  feet  above  water,  was  indeed  a  great  mark  for  the  wind,  but  would 
have  been  easily  steadied  by  her  own  rudder  and  by  the  two  hawsers  of 
the  Brixham,  moving  3  miles  an  hour  over  the  water,  if  the  wind 
bad  been  only  a  6  to  14  mile  breeze.  The  fact  that  she  sheered  beyond 
control  of  so  stout  a  tug  as  the  Brixham  is  conclusive  of  the  fact  that  she 
was  breasting  a  gale;  otherwise,  why  did  the  strong  hawsers  by  which 
she  was  drawn  part,  and  continue  to  part,  while  she  was  under  tow? 
And,  as  to  soundings  before  the  Chatfield  was  taken  in  tow,  no  one  took 
or  reported  them  but  Logan,  the  second  mate, — the  man  who  testified 
that  the  night  of  the  27th  was  a  bright,  starlight  night,  and  that  there 
was  no  sea,  and  only  a  fresh  breeze,  during  a  period  when  the  official 
report  shows  that  tht  wind  was  blowing  a  gale.  It  is  hard  to  believe  that 
a  witness  who  is  discredited  on  every  other  point  on  which  he  lestifies 
spoke  truly  as  to  the  soundings.  Burn,  the  other  Chatfield  mate,  says, 
arguendo,  that  there  could  have  been  no  sea,  because  the  wind  was  off 
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sliore, — a  reason  which  would  probably  have  been  conclusive  if  bis  ship 
had  been  a  small  distance  off  shore,  but  is  of  no  validity  as  to  a  ship 
60  to  75  miles  out  to  sea. 

No  one  of  the  three  witnesses  of  the  Chatfield  pretends  that  she  let  go 
her  anchors  in  the  interim  between  losing  her  propeller,  at  11  on  the 
night  of  the  26th,  and  sighting  the  Brixham,  in  the  forenoon  of  the  27th. 
McFee,  her  master,  says,  there  being  no  wind,  he  let  his  sails  lie,  and 
waited  till  next  morning.  Certainly,  without  sails  and  without  wind, 
it  would  have  been  necessary  for  the  ship  to  let  go  her  anchors  if  the  bot- 
tom could  be  reached.  That  they  were  not  let  down  is  proof  that  the 
ship  was  out  at  sea,  beyond  reach  of  the  line  of  30  fathoms.  McFee's 
statement,  however,  that  there  was  no  wind,  and  that  he  let  his  sails 
lie,  is  not  credible.  The  weight  of  testimony  is  conclusive  that  there 
was  a  high  wind  all  the  night  of  the  26th,  and  the  signal  service  record 
of  the  velocity  at  Cape  Henry  confirms  the  preponderant  testimony.  It 
is  impossible  to  believe  but  that  there  was  a  strong  wind  on  the  night 
of  the  26th,  and  that  the  Chatfield's  sails  were  all  set.  McFee  subjects 
rational  belief  to  too  great  a  strain  when  he  affirms  that  during  all  the 
night  of  the  26th,  after  11  o'clock,  he  made  no  use  of  his  sails;  and  yet 
that  when  he  was  in  tow  of  the  Brixham  next  day,  moving  within  three 
points  of  the  wind,  he  had  them  set  before  a  wind  that  split  thert.  It 
is  just  as  incredible  that,  when  sighted  on  the  27th  by  the  Brixham,  the 
Chatfield  was  at  the  point  "B"  which  he  marks  on  the  chart.  The 
mathematics  of  the  case  renders  this  statement  very  wide  of  the  fact. 
The  Brixham  set  out  from  Philadelphia  at  10:30  a.  m.  on  the  26th, 
moving  at  her  usual  speed  of  about  9  miles  an  hour.  The  distance  to 
the  capes  is  96  statute  or  81  nautical  miles,  and  the  distance  on  to  Fen- 
wick  Island  light  25  nautical  miles  further, — or  about  106  miles  from 
Philadelphia.  If  we  allow  that  the  favorable  wind  on  her  stem  helped 
her  engines  a  quarter  to  half  a  mile  an  hour,  she  was  abreast  of  Fenwick 
Island  light  in  Hi  hours  from  the  time  of  leaving  Philadelphia,  or  at 
9:45  p.  M.,  as  stated  by  her  log.  From  this  light  she  took  and  con- 
tinued on  a  course  due  south  till  about  9:45  next  day,  a  period  of 
about  12  hours;  the  longitude  of  her  course  being  about  74°  42'.  The 
speed  of  her  engines  was  9  knots  an  hour;  some  of  her  crew  stating 
it  to  be  8i  to  9.  and  some  9  to  10.  The  current  of  the  ocean  was 
more  than  a  mile  in  her  favor,  and  there  was  a  strong  wind  behind  her, 
helping  her  engines.  It  is  therefore  just  to  infer  that  she  made  10 
miles  an  hour,  which,  by  9:45  o'clock  on  the  morning  of  the  27th, 
would  have  brought  her  a  distance  of  120  miles,  or  2  degrees  of  lati- 
tude, from  Fenwick  Island  light,  which  is  in  latitude  38°  27',  and  placed 
her  at  that  hour  in  latitude  36"  27',  longitude  74"  42';  that  is  to  say, 
would  have  placed  her  at  the  letter  "X"  on  the  chart,  marked  by  SheK 
drake.  If  the  Chatfield  was  then  at  McFee's  point  "  B,"  marked  by  him 
on  the  chart,  she  would  have  been  30  miles  away  from  the  Brixham,  and 
out  of  sight.  McFee  and  his  mates  say  that  they  first  sighted  the  Brix- 
ham at  about  11  o'clock,  or  after,  and  were  not  under  tow  till  1  o'clock. 
The  first  of  these  statements  cannot  be  true,  and  the  second  must- fall  with 
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it.  If  the  Brixbani  had  gone  on  her  course  for  an  hour  and  a  quarter 
longer  than  her  own  crew  testifies,  and  as  the  Chatlield's  officers  insist, 
before  she  sighted  the  Chatfield,  then  she  had  got  132  miles  south  from 
Fenwick  Island  light,  or  to  latitude  36°  15',  and  would  have  been  42  miles 
from  point  "B,"  where  McFee  claims  that  the  Chatfield  was.  To  in- 
sist that  the  Brixham  was  not  sighted  till  1 1  o'clock  on  the  27th  is  to 
present  a  case  mathematically  impossible.  The  point  "B"  cannot  be  ac- 
cepted as  the  position  of  the  Chatfield  at  either  9:45  or  11  o'clock  on 
the  27  th.  At  the  earlier  hour,  she  was  within  a  few  miles  of  the  point 
marked  "X," — say  five  miles  west;  and  it  was  from  that  point  that  she 
was  towed  by  the  Brixham.  The  wind  was  within  about  three  points 
of  being  dead  ahead  during  the  towing,  and  the  sails  of  the  Chatfield, 
even  if  hoisted,  could  have  been  of  no  avail.  The  great  weight  of  the 
Chatfield,  and  the  large  surface  which  she  presented  to  the  wind  during 
the  towing,  caused  the  sheering  of  which  both  crews  complain — each  of 
the  other — so  much  in  the  testimony.  The  steering  was  not  at  fault. 
The  sheering  was  the  result  of  the  vis  major  of  the  gale.  Against  a  gale 
of  wind  on  her  starboard  quarter,  the  Chatfield's  own  rudder  and  the 
taut  hawsers  of  the  Brixham  were  unable  to  steady  the  great  ship.  She 
sheered  continually,  and  put  so  great  a  strain  upon  the  hawsers  that,  un- 
der the  vigorous  towing  of  the  Brixham,  they  parted,  one  after  the  other. 
In  face  of  the  gale,  the  larger  ship  seriously  interfered  with  the  steady 
course  of  the  tug,  veering  it  from  side  to  side,  and  presenting  the  spec- 
tacle, described  by  the  Brixham 's  first  mate,  of  the  towed  vessel  taking 
charge  of  the  tug;  or,  in  other  words,  realizing  the  idea  expressed  by  the 
popular  paradox  of  the  tail  wagging  the  dog. 

Despite  of  this  embarrassing  state  of  things,  the  Brixham  persisted 
stoutly  in  her  work,  moving  3  miles  an  hour,  making  a  distance  of  28- 
miles,  on  a  course  about  W.  N.  W.,  between  10:45  in  the  morning  and 
7:45  in  the  evening;  towing  the  Chatfield  from  a  point  a  few  miles  west 
of  point  "X"  to  one  marked  "Y"  by  Sheldrake  on  the  chart.  At  that 
time  the  wind  had  nearly  reached  its  highest  velocity,  and,  the  hawsers 
having  broken  three  limes,  it  was  a  proi^r  determination  of  the  Chat- 
field, acquiesced  in  by  the  Brixham,  to  come  to  anchor.  When  the 
Chatfield  let  go  her  anchors,  the  wind  was  blowing  a  gale  of  47  miles 
an  hour,  which  was  too  strong  to  admit  the  towing  of  a  large  ship  17 
feet  out  of  water,  weighing  4,000  Ions,  by  a  tug  low  in  the  water, 
and  of  only  a  fifth  her  size  and  avoirdupois,  especially  by  night. 
The  chart  shows  the  movements  of  the  two  ships  before  and  during  the 
towing.  The  Chatfield  had  moved — whether  by  drifting  or  under  sail 
was  not  definitely  shown — from  a  point,  "A,"  53  miles  E.  half  N.  from 
Cape  Henry,  between  1 1  o'clock  on  the  night  of  the  26th  to  10  o'clock 
on  the  morning  of  the  27  th,  to  a  point  a  few  miles  from  the  place  marked 
"X,"  which  is  72  miles  E.  S.  E.  from  Cape  Henry,  where  there  were 
no  soundings.  There  she  was  taken  in  tow  by  the  Brixham.  She  was 
thence  towed,  in  the  face  of  a  gale  of  wind,  and  against  a  current  of  t|»e 
ocean  setting  south,  with  great  labor  and  ditticulty,  but  with  consider- 
able courage  and  resolution,  by  the  Brixham,  on  a  course  W.  N.  W.» 
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to  the  point  "Y,"  where  there  were  soundings  of  17  fathoms,  and  wheje, 
in  the  height  of  the  gale,  she  anchored  for  the  night.  She  was  attended 
there  all  the  boisterous  night  of  the  27th  by  the  smaller  vessel,  and  was 
still  safe  in  the  morning,  but  had  probably  dragged  her  anchor  for  six 
or  seven  miles  southeasterly,  to  a  point  marked  "  C  "  on  the  chart.  At  8 
o'clock,  the  City  of  Augusta  having  been  sighted  in  the  offing,  the  Chat- 
field  directed  the  Brixham  to  proceed  into  port,  to  obtain  the  assistance 
of  another  tug;  her  master's  object  being,  in  sending  her  on  this  mis- 
sion, to  get  the  Brixham  out  of  the  way,  in  order  that  the  approach- 
ing vessel  might  not  be  deterred  from  answering  his  signals  of  distress, 
soon  afterwards  hoisted,  by  the  presence  of  the  first  salving  vessel.  This 
proceeding  of  her  master  would  seem  to  show  that  he  felt  himself  so 
much  in  danger  as  to  desire  to  provide  two  chances  of  rescue,  at  the 
expense  of  resorting  to  a  subterfuge  in  dealing  with  a  salvor  who  had 
saved  him  from  the  dangers  of  the  gale  of  the  preceding  day  and  night, 
during  whicli  he  had  moved  or  drifted  some  40  miles  from  the  place 
where  he  had  lost  his  propeller.  The  danger  of  the  Chatfield,  from 
which  she  was  rescued  by  the  Brixham,  consisted  in  her  being  far  out 
at  sea,  beyond  30  fathoms  soundings,  without  power  of  locomotion  ex- 
cept four  small  sails,  wholly  inadequate  for  so  large  a  vessel,  so  heavily 
loaded,  and  drifting  upon  a  very  strong  current,  setting  southward,  and 
before  a  wind  blowing,  for  the  10  hours  anterior  to  her  being  sighted 
by  the  Brixham,  at  the  rate  of  20  to  40  miles  an  hour,  on  a  coast  pro- 
verbially dangerous  in  the  pendency  of  heavy  winds.  That  a  strong 
current  does  set  to  the  south  on  this  coast  is  abundantly  known  to  all 
mariners,  and  is  in  the  judicial  cognizance  of  the  court.  While  this  case 
is  under  consideration,  the  three-masted  schooner  Freddie  Heniken 
broke  from  her  anchors  off  Lynnhaven  bay,  was  borne  by  the  current 
out  to  sea  through  the  capes  of  Virginia,  in  the  face  of  a  northeastern 
storm  of  wind,  and  carried  south  by  the  current,  until  she  went  ashore 
at  Gull  Shoal  light  station,  18  miles  short  of  Hatteras.  It  was  on  this 
current  and  on  this  coast  that  the  Chatfield  drifted  on  the  night  of  the 
26th  of  October,  from  point  "A,"  marked  on  the  chart,  for  about  40 
miles,  to  a  place  a  few  miles  westward  of  point  "X,"  marked  on  the 
chart.  If  the  three  oflScers  of  the  Chatfield  were  sincere  in  their  testi- 
mony, then  their  vessel  was  in  the  additional  danger  of  being  in  control 
of  mariners  who  were  in  unconscious  ignorance  of  the  situation  of  their 
vessel,  believing  her  safe  when  she  was  in  circumstances  of  extreme  dan- 
ger. The  service  rendered  by  the  Brixham  consisted  in  suspending  her 
voyage  when  moving  before  a  favorable  wind  and  current,  and  coming 
to  the  assistance  of  the  vessel  in  distress  in  a  wind  and  sea  which  ren- 
dered the  attempt  very  difficult  and  dangerous;  in  taking  hold  of  that 
vessel,  thus  drifting,  in  a  gale  on  a  heavy  sea,  and  not  only  holding  her 
safe  during  the  worst  of  the  gale  for  9  hours,  but  in  towing  her  some  28 
miles  towards  port,  from  a  position  70  miles  out  at  sea,  where  there  were 
no  soundings,  to  within  43  miles  of  Cape  Henry,  to  a  place  where  there 
were  only  17  fathoms  of  watjr,  and  where  she  was  able  to  anchor  safely, 
watching  her  there  during  the  night.     The  probabilities  are  great  that 
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on  the  next  morning  the  Brixham  could  have  taken  the  disabled  ship 
into  harbor  under  a  wind  diminishing  all  day  gradually  from  35  miles  an 
hour  in  the  morning;  and  it  is  certain  she  was  desirous  to  undertake  the 
enterprise,  and  would  have  done  so,  but  for  being  sent  by  the  Chatfield's 
master  for  another  tug.  Obedience  to  this  instruction  does  not  impair 
the  Brixham's  right  to  salvage  in  this  case,  as  there  was  no  intention  on 
her  part  to  abandon  the  enterprise, — a  fact  which  was  shown  by  her 
prompt  return,  in  company  with  another  tug,  to  resume  the  towing  of 
the  Chatfield  at  the  place  where  she  was  left  in  the  morning. 

Second.  As  to  the  Oily  oj  Augusta.  Coming  now  to  the  claims  of  the 
City  of  Augusta,  it  is  to  be  remembered  that  her  service  was  none  the 
less  meritorious  from  the  fact  that  the  Chatfield  had  still  a  chance  of  be- 
ing taken  safely  into  port  by  the  vessel  which  had  first  had  her  in  tow. 
The  flying  of  signals  of  distress  on  sighting  the  Augusta  estops  the  Chat- 
field  from  such  a  pretension.  What,  then,  was  the  danger  of  the  Chat- 
field  at  9  o'clock  on  the  morning  of  the  28th,  when  the  Augusta,  re- 
sponding to  urgent  signals,  came  to  her  relief?  She  was  drifting,  with 
dragging  anchor,  from  the  point  marked  "Y"  on  the  chart,  where  she 
had  been  at  8  o'clock  on  the  night  before,  and  had  made  seven  or  eight 
miles  southeasterly,  to  point  "C,"  when  she  was  taken  in  tow  by  the 
Augusta.  The  state  of  the  wind  and  sea  made  the  attempt  of  the  Au- 
gusta to  get  lines  from  her  very  hazardous.  The  unmanageable  condi- 
tion of  the  Chatfield,  pitching  and  sheering  heavily  upon  a  dragging 
anchor,  made  it  dangerous  for  the  other  vessel  to  approach  near  enough 
to  pass  lines  for  the  hawsers.  In  this  attempt  there  was  an  actual  col- 
lision. But  the  great  risk  to  the  Augusta  after  getting  hold  of  a  hawser 
was  in  fouling  her  propeller  with  it, — a  danger  which  would  in  all  like- 
lihood have  been  disastrous  to  both  ships. 

It  is  useless  here  to  go  into  tlie  details  of  the  evidence  on  these  points. 
The  signal  service  report  of  the  velocity  of  the  wind  at  Cape  Henry  on 
the  morning  of  the  28th  is  in  singular  coincidence  with  the  testimony 
of  Catharine,  master  of  the  Augusta,  and  discredits  that  of  the  three 
Chatfield  officers.  Contrary  to  the  statement  of  these  latter,  the  wind 
and  sea  were  so  bad  that  it  was  impracticable  to  pass  lines  between  the 
two  ships  by  casting  them  with  the  hand;  several  attempts  to  do  so 
having  failed.  A  line  was  not  successfully  passed  until  a  buoy  was  used 
to  float  it  from  the  Augusta,  when  it  was  taken  up  by  the  Chatfield 
with  grappling  hooks.  An  ordinary  ship's  boat  could  not  have  been 
used  for  the  purpose,  and  could  not  have  lived  in  such  a  wind  and  sea. 
The  Chatfield  officers'  asseverations  to  the  contrary  are  not  credible. 
The  Chatfield  was  dragging  her  anchor  slowly  and  surely,  by  force  of  a 
current  which  would  have  landed  her  in  time  on  that  graveyard  of  so 
many  ships, — the  coast  stretching  from  out  where  she  was  to  Hatteras. 
It  was  not  shown  that  any  other  steamer  passed  in  the  usual  track  of 
steamers  ofi"  that  coast  on  that  day,  and  the  only  chance  of  the  Chatfield 
for  rescue  from  her  peril,  except  from  the  Augusta,  was  in  the  return 
of  the  Brixham ,  upon  which  she  had  practiced  a  ruse.  The  service  of 
the  Augusta  consisted  in  her  having  rescued  the  Chatfield  from  a  sim- 
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ilar,  though  uot  so  great,  danger  ns  that  from  wliich  she  had  been  res- 
cued by  tiie  Brixham  the  day  before. 

Aitatke  amount  to  be  awarded.  In  determining  the  amount  of  salvage 
which  ought  to  be  awarded  to  the  Brixham  and  to  the  Augusta  in  these 
cases,  I  cannot  consent  to  be  restricted  by  the  awards  of  the  admiralty 
courts  of  New  York  city  in  salvage  cases.  The  dry-land  court  rule  of 
quantum  mervM,  so  long  controlling  in  those  decisions,  under  the  power- 
ful influence  of  great  and  wealthy  insurance  companies  located  in  that 
city,  who  are  the  real  litigants  in  salvage  cases,  has  proved  to  be  inade- 
quate to  the  requirements  of  the  salvage  service.  The  New  York  deci- 
sions discourage,  rather  than  encourage,  salvage  daring  and  enterprise. 
To  give,  besides  what  is  earned,  an  award  for  successful  risk  and  daring, 
is  of  the  essence  of  salvage  service.  The  great  ocean  steamers,  which 
are  the  most  efficient  salvors  of  vessels  in  distress,  are  unwilling  to  d&. 
viate  from  their  scheduled  courses,  and  to  encounter  the  risks  of  diffi- 
cult and  hazardous  salvage  enterprises,  for  the  lean  compensation  so 
generally  awarded  by  the  New  York  courts;  often  after  dilatory  litiga- 
tion, further  protracted  by  the  delay  of  appeals.  On  the  coast  between 
Cape  Henry  and  Charleston  the  difficulty  and  danger  of  salvage  services 
are  exceptionally  great,  requiring  more  liberal  awards  for  those  which 
prove  successful  than  services  rendered  in  other  and  safer  waters,  on 
other  and  safer  coasts.  I  feel  doubly  warranted,  therefore,  in  pursuing 
a  more  liberal  policy  in  awards  for  salvage  than  the  New  York  prece- 
dents are  held  to  justify.  Still  it  must  be  conceded  that  the  cases  now 
under  consideration  cannot  be  classed  as  of  the  highest  grade  of  merit. 
It  is  shown  in  the  evidence  that  the  actual  cost  to  each  of  the  vessels 
filing  the  libels  under  consideration,  due  chiefly  to  collisions  which  they 
had  with  the  saved  ship  in  the  act  of  rescuing  her,  has  been  in  the 
neighborhood  of  $5,000.  It  is  with  a  general  reference  to  this  fact  that 
I  will  estimate  the  amounts  awarded  in  these  cases.  The  whole  value 
saved  was  about  $435,000.  The  whole  put  at  hazard  in  the  case  of  the 
Brixham  was  about  $80,000,  and  in  that  of  the  City  of  Augusta  about 
$440,000.  I  will  sign  a  decree  in  favor  of  the  Brixham  for  $12,500, 
and  in  favor  of  the  City  of  Augusta  for  the  sum  of  $15,000.  These 
amounts  are  intended  to  cover  and  include  all  claims  of  the  respective 
vessels  for  the  amounts  reported  by  the  commissioner  as  actual  damages 
and  expenses. 

NOTE.  There  was  no  appeal  from  the  toregoiug  decision,  and  the  amounts  awarded 
were  paid  as  decreed  by  the  court. 

Against  part  of  the  award  in  favor  of  the  Brixham,  a  petition  was  filed  by  the  Mer- 
ritt  Wrecking  Company,  and  elaborate  evidence  taken  in  respect  to  the  claim  set  up  by 
the  petition.  The  decision  of  the  district  court  on  the  case  presented  by  the  petftion 
follows. 
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Sheldrake  v.  The  Chatfield. 

In  re  Petition  of  The  Merritts. 

{District  Court,  E.  D.  Virginia.    July  18, 1892.) 

I.   SaLVJlOB— PBOCEDURE— COKTRIBUTION  BETWEEN  SaLVORS — JCRISDICTION.  ' 

Under  the  admiralty  rules,  a  salvage  suit  must  be  brought  aKainst  the  thing 
saved,  or  the  person  at  whose  request  and  for  whose  benefit  the  service  was  per- 
formed. Hence  a  proceeding  by  a  salvor  against  a  fund  in  court  already  decreed 
to  another  salvor,  to  secure  contribution  thereof  under  an  alleged  contract,  cannot 
be  maintained  in  admiralty, 
a.  Same— Suits  betwees  Salvors— C!ontract. 

The  ship  B.  bad  rendered  salvage  services  to  the  ship  C,  and  employed  petition- 
er's vessel  to  assist  her  in  compTeling  the  work.  The  master  of  the  B.,  In  enga- 
ging petitioner's  vessel,  acted  as  agent  for  the  C,  and  the  terms  of  the  contract  of 
employment  were  disputed.  Petitioner's  vessel  rendered  no  assistance,  the  serv- 
ice having  been  completed  by  a  third  vessel.  This  court  having  granted  salvage 
to  the  B.  for  the  work  performed  by  her,  petitioner  commenced  this  proceeding, 
claiming  a  share  of  the  sum  awarded  the  B.  on  the  alleged  contract.  Held,  both 
on  the  evidence  as  to  the  alleged  contract,  and  also  on  the  fact  that  a  salvage  pro- 
ceeding must  be  brought  against  the  vessel  saved  or  the  person  requesting  the 
service,  that  the  petition  should  be  dismissed. 

In  Admiralty.  Salvage.  Ex  parte  the  Merritt  Wrecking  Organiza- 
tion, on  a  petition  claiming  half  of  a  salvage  bounty,  which  had  been 
sued  for  as  a  chose  in  action  by  the  libelant. 

T.  S.  Gartietl,  for  petitioner. 

Whitehursl  &  Hughes,  for  the  Brixham. 

Hughes,  District  Judge.  The  case  in  chief  was  decided  by  this  court 
on  the  14th  of  March  last.'  This  petition  had  been  filed  on  the  25th  of 
February  preceding.  Upon  the  facts  shown  by  the  record,  this  court 
awarded  the  sum  of  $12,500  to  the  Brixham  for  salvage  services  rendered 
to  the  steamship  Chatfield,  of  which  $5,500  was  intended  in  remunera- 
tion for  expenses  and  damages  incurred  by  the  Brixham,  and  $7,000  as 
bounty  for  a  meritorious  salvage  service.  This  sum  of  $7,000  is  now  in 
the  registry  of  the  court.  The  service  was  rendered  by  the  Brixham  to  the 
Chatfield  on  the  27th  of  October,  1891 ,  in  taking  hold  of  her  when  well 
out  to  sea,  with  a  broken  propeller,  in  a  heavj'  gale,  towing  her  the  greater 
part  of  the  day  to  an  anchorage  40  miles  southeastwardly  from  Cape 
Plenry,  and  lying  by  her  all  nightof  the  27th,  until  the  next  morning, 
when  the  wind  had  abated,  but  the  sea  was  still  running  high.  The  service 
of  the  Brixham  to  the  Chatfield  was  completed  on  the  morning  of  the 
28th,  and  was  never  resumed.  For  this  service  the  award  of  salvage 
which  has  been  described  was  made  by  this  court.  On  the  morning  of 
the  28th,  Capt.  McFee,  master  of  the  Chatfield,  deputed  Sheldrake,  mas- 
ter of  the  Brixham,  to  come  into  Norfolk  for  the  purpose  of  engaging  a 
strong  tug  to  go  out  for  the  Chatfield,  and  to  give  aid  in  towing  her  into 
port.  Capt.  Sheldrake  came  to  Norfolk  with  the  Brixham,  in  pursuance 
of  these  instructions  of  Capt.  McFee,  and  engaged  the  Rescue,  a  strong 
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tug,  owned  by  the  Merritt  Wrecking  Organization,  to  go  to  the  assistance 
of  the  Chatfield.  What  was  said  between  Capt.  Sheldrake,  agent  of  the 
Chatfield,  and  Thadeus  Gray,  agent  of  the  Merritts,  in  Norfolk,  in  the 
negotiation  which  secured  the  Rescue's  services,  is  hereafter  detailed. 

The  petition  of  the  Merritts,  now  to  be  considered  and  passed  upon, 
claims,  on  the  basis  of  that  negotiation,  one  half  of  the  salvage  bounty 
wliich  should  be  received  by  the  Brixham;  that  is  to  say,  as  matters 
have  turned  out,  one  half  of  the  $7,000  now  in  the  registry  of  this  court. 
As  a  matter  of  fact,  the  expedition  of  the  Rescue  in  search  of  the  Chat- 
field  was  fruitless.  An  hour  or  two  after  Capt.  Sheldrake  left  the  Chat- 
field  off  Cape  Henry,  on  the  morning  of  the  28th  of  October,  another 
steamship,  coming  in  sight,  was  signaled  by  the  Chatfield,  took  her  in 
tow,  and  brought  her  into  Hampton  Roads,  where  they  arrived  before 
the  Rescue  and  Brixham  had  set  out  from  Norfolk,  on  the  night  of 
the  28th,  in  search  of  the  Chatfield;  and  the  Rescue,  in  point  of  fact, 
rendered  no  beneficial  service  to  the  Chatfield  whatever,  either  in  the 
nature  of  salvage  or  of  simple  towing.  As  already  stated,  this  peti- 
tion is  brought  to  subject  half  of  the  salvage  bounty,  which,  since  its 
filing,  has  been  awarded  to  the  Brixham,  to  the  payment  of  the  Merritts 
(or  the  intended  service  of  the  Rescue  to  the  Chatfield,  as  described; 
which  half  is  claimed  under  an  alleged  agreement  between  Gray,  agent 
of  the  Rescue,  and  Sheldrake,  agent  of  the  Chatfield,  on  the  night  of  the 
28th,  whatever  that  agreement  was.  On  that  subject  the  testimony  is 
substantially  as  follows:  Capt.  Sheldrake  came  to  Norfolk  on  the  Brix- 
ham, as  instructed  by  the  master  of  the  Chatfield.  He  arrived  in  port 
on  the  afternoon  of  the  28th,  and  at  once  sought  the  ofiice  of  William 
l^mb,  shipping  merchant,  who  had  acted  on  a  previous  occasion  as 
agent  of  the  Brixham.  Col.  Lamb  being  absent,  Capt.  Sheldrake  re- 
quested his  clerk  or  cashier  to  advise  him  in  procuring  a  tug  of  the 
kind  he  was  in  search  of.  This  clerk's  name  is  Hugo  Amal.  Through 
him,  Thadeus  Gray,  agent  of  the  Merritts,  was  sent  for,  with  whom, 
after  some  conversation,  it  was  agreed  that  the  tug  Rescue  should  forth- 
with set  out,  in  company  with  the  Brixham,  to  the  assistance  of  the 
Chatfield.  The  two  steamers  did  accordingly  set  out  at  once,  and 
reached  the  point  at  which  the  Brixham  had  left  the  Chatfield  early  on 
the  morning  of  the  29th.  As  a  matter  of  course,  they  failed  to  find  her; 
the  Chatfield,  as  before  stated,  having  been  brought  into  Hampton 
Roads  on  the  28th  by  another  vessel.  The  two  steamers,  therefore,  had 
nothing  else  to  do,  after  a  day's  useless  search,  but  to  return  to  Norfolk 
without  the  Chatfield. 

As  to  the  agreement  that  was  made  between  Sheldrake  and  Gray,  the 
following,  somewhat  abridged,  is  what  the  latter  says  on  the  subject: 

"A  message  came  to  me  from  Col.  Lamb's  office  that  Captain  Sheldrake  of  the 
Brixham  wanted  to  employ  a  tug  to  go  to  the  assistance  of  a  steamer  outside, 
forty  miles  off  the  capes  of  Virginia.  On  going  to  Col.  Lamb's  otflce.  Captain 
Sheldralce  stated  that,  through  authority  of  the  captain  of  the  steamer  out- 
side, he  came  in  to  get  a  tug  to  aid  him  in  towing  her  in,  and  he  asked  me 
what  I  would  go  for.  I  couldn't  give  liim  any  reply  to  that,  and  I  asked  him 
then  what  he  would  give.    Ue  made  an  ofTer  uf  half  of  what  he  would  get  for 
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towing  her  in  from  the  position  where  she  was.  'Well.'  I  says  to  him,  'Cap- 
tain Sheldrake,  a  vessel  lying  out  there  anchored,  though  you  may  think  she 
will  stay  there  until  you  get  back,  it  is  very  unlikely  she  will  do  so:  for  some 
coasting  vessel  will  come  along  and  pick  her  up; '  and  I  didn't  make  him  any 
answer  for  some  time,  and  discussed  the  situation  with  him,  and  was  about  to 
take  my  leave,  and  he  then  spoke  up,  and,  said  he,  *  Well.  I'll  throw  in  the 
twelve  hours'  towing  that  I  have  done.'  Then  I  said,  '  In  consideration  of 
tliat.  I  will  do  it'  Then  I  started  out  of  the  door.  We  met  Captain  Nelson  in 
the  hall,  and  I  remarked  to  Captain  Sbeldralie  tliat  he  was  to  go  in  full  halves 
in  all  that  he  got,  and  called  Captain  Nelson's  attention  to  it,  and  Captain 
Sheldrake  says,  '  Yes;  in  full  halves  of  all  we  get.'" 

In  regard  to  this  interview,  Capt.  Sheldrake  says: 

"  We  there  and  then  made  the  agreement  that  they  would  send  a  tug  with 
me  to  the  assistance  of  the  Chatfleld:  that  they  should  receive  half  of  what 
we  might  earn.  It  was  distinctly  stated  that  what  I  had  already  earned  was 
mine.  I  also  informed  them  that  I  was  sent  there,  and  was  acting  solely 
and  entirely  as  the  agent  for  the  captain  of  the  ChatBeld,  and  entirely  under 
his  instructions.  Under  these  circumstances,  they  accompanied  me,  and  we 
went  in  search  of  the  Chatfield,  but  didn't  find  her." 

Capt.  Nelson,  who  went  out  on  the  Rescue,  says,  in  regard  to  the 
occurrence  in  the  hall  of  Col.  Lamb's  oflSce  in  his  presence,  that  "  it  was 
stated  by  Gray  that  the  Merritta  were  to  have  full  half  of  what  Shel- 
drake was  to  get,  and  Sheldrake  replied  '  full  half;'"  but  Capt.  Nelson 
does  not  say,  and  did  not  seem  to  know,  what  it  was  that  was  to  be 
halved;  whether  it  was  what  was  to  be  eametl  by  their  joint  services, 
or  what  had  already  been  earned  by  the  Brixhara  alone,  added  to  what 
should  be  earned  jointly. 

Two  witnesses,  who  should  have  been  indifTerent  between  the  parties 
to  the  controversy,  testify  in  the  case.  Baker,  in  his  testimony,  relates 
^hsA  he  heard  in  one  room  of  a  conversation  between  Sheldrake  and 
Gray  in  another.  He  is  so  inaccurate  in  what  he  says  of  matters  in 
that  conversation  known  to  the  court  as  to  render  what  he  testifies  as 
to  the  compensation  which  the  Rescue  was  to  receive  nnreliable  in  point 
of  accuracy.  The  relation  of  Hugo  Arnal  to  the  case,  and  the  partisan- 
ship manifested  by  him  in  behalf  of  the  petitioners,  and  in  prejudice  of 
the  party  who  had  gone  to  him  ns  an  adviser  and  friend,  divest  his  tes- 
timony of  any  special  weight  with  the  court. 

The  issue  stands  as  between  Gray's  understanding  and  Sheldrake's; 
as  between  Gray's  claim  that  his  employers  were  to  receive  half  of  what 
the  Brixhara  should  receive  for  its  whole  service  to  the  Chatfield,  and 
Sheldrake's  averment  that  it  was  to  be  half  of  what  they  should  jointly 
earn  in  the  service  which  they  were  about  to  undertake.  It  is  an  issue 
upon  the  credibility  of  Gray  and  Sheldrake.  The  extraordinary  rea.«on 
given  by  Gray  for  insisting  upon  the  extraordinary  bargain  whicli  he 
claims  to  have  made  with  Sheldrake  makes  it  incredible  that  Sheldrake 
could  really  have  intended  to  enter  into  such  a  bargain.  Gray  says  that, 
because  it  was  feared  the  Chatfield  would  be  brought  in  by  some  coast- 
ing vessel,  it  was  for  that  reason  that  Sheldrake  threw  in  half  of  the 
v.52F.no.5— -32 
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salvage  which  he  had  already  earned,  to  pay  the  Rescue  for  doing  what 
was  likely  to  be  nothing  at  all;  that  is  to  say,  because  the  Rescue  was 
not  likely  to  render  any  service  to  the  Chatfield  at  all,  therefore  Shel- 
drake agreed  to  pay  more  than  the  most  beneficial  salvage  service  would 
be  worth. 

In  the  case  in  chief,  Sheldrake  v.  The  Chatfidd,  52  Fed.  Rep.  479, 
Capt.  Sheldrake  impressed  the  court,  by  what  he  was  shown  by  the  ev- 
idence to  have  done  in  saving  the  Chatfield,  and  by  his  own  testimony 
under  severe  cross-examination,  as  a  skillful  mariner,  a  truthful  witness, 
and  a  sensible,  practical  man  of  business.  The  court  knows  nothing  of 
Gray,  except  by  his  testimony  now  under  review,  in  connection  with  a 
contract  he  claims  to  have  secured,  extraordinary  in  its  terms,  paradox- 
ical in  respect  to  the  reason  on  which  it  is  claimed  to  have  been  based, 
and  unprecedented  in  its  character.  On  an  issue  of  fact  between  these 
two  men  touching  such  a  contract,  I  am  not  disposed  to  credit  Gray  and 
to  discredit  Sheldrake.  As  it  requires  two  to  make  a  bargain,  it  is  plain 
to  me  that  the  minds  of  these  two  contracting  parties  did  not  meet  in 
common  agreement,  and  that  there  was  really  no  liargain  made  that  was 
mutually  assented  to. 

Another  very  singular  feature  in  this  claim  is  that  it  is  asserted 
against  the  Brixham,  although  the  service  was  for  the  benefit  of  the  Chat- 
field. Whatever  agreement  was  entered  into  on  the  evening  of  the  28th 
of  October  was  made  by  Gray,  the  agent  of  the  Rescue,  with  Sheldrake, 
the  agent  of  the  Chatfield,  for  assistance  to  be  rendered  to  the  Chatfield 
in  the  nature  of  salvage.  The  contract  of  the  Rescue  was  made  with  the 
Chatfield,  at  the  request  of  the  Chatfield,  for  the  benefit  of  the  Chat- 
field, and  impliedly  at  the  chai^  of  the  Chatfield.  It  constituted  a 
lien  m  rem,  in  favor  of  the  Rescue  against  the  Chatfield,  and  entitled 
the  owners  of  the  Rescue  to  come  into  this  court  to  assert  that  lien 
against  the  Chatfield,  either  by  original  libel  or  by  petition  under  the 
forty-third  rule  in  admiralty.  The  proof  is  conclusive  that  this  was  a 
valid  maritime  claim  against  the  Chatfield.  Gray's  testimony,  already 
quoted,  is  explicit  to  the  effect  that  Sheldrake  was  acting  as  agent  of 
the  Chatfield,  charged  with  the  mission  to  procure  assistance  for  that 
steamship,  and  that  Gray  negotiated  with  him  in  that  character. 
Hugo  Arnal  says  that  Gray  thoroughly  understood  that  it  was  at  the 
instance  of  the  captain  of  the  Chatfield,  and  by  his  express  order,  that 
Sheldrake  had  come  to  Norfolk  to  get  further  assistance  for  the  Chat- 
field. The  petition  of  the  Merritts,  now  under  consideration,  alleges 
that  the  master  of  the  Chatfield  had  directed  Sheldrake  to  "depart  for 
Norfolk,  and  employ  a  tug,  and  return  to  his  relief,  and  had  repeated 
his  request;  and  that,  in  performance  of  this  request,  the  Brixham  had 
left  the  Chatfield,  steamed  to  Norfolk,  and  immediately  employed  pe- 
titioners to  go  to  the  assistance  of  the  Chatfield."  It  was  not  only 
known  to  Gray  and  Arnal,  but  to  all  bystanders,  that  the  character  in 
which  Sheldrake  was  acting  was  that  of  the  Chatfield's  agent.  It  follows 
that  whatever  compensation  was  stipulated  to  be  paid  for  the  service 
which  the  Rescue  was  to  render  was  a  compensation  payable  by  the 
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Cbatfield.  Upon  the  facts  thus  presented  by  the  record,  a  variety  of 
questions  arise  for  consideration. 

This  proceeding  is  anomalous  in  seeking  to  enforce  against  one  vessel 
a  claim  for  service  rendered  to  another  vessel.  It  is  not  shown  how  the 
Brixham  could  be,  or  was  expected  to  be,  benefited  by  the  service  which 
was  to  be  rendered  to  the  Chatfield.  That  is  left  wholly  to  inference. 
The  consideration  for  which  the  Brixham  was  to  pay  for  such  a  service 
is  not  shown  in  the  evidence.  On  the  pleadings  and  proofs,  if  there 
is  any  agreement  shown  to  have  been  entered  into  by  the  Brixham  to 
pay  for  services  to  the  Chatfield,  it  is  nuduvi  pactum.  Nor  is  there  any 
evidence  that  the  credit  in  the  transaction  was  given  by  the  agent  of  the 
petitioners  to  the  Brixham.  That  ship  was  hardly'  mentioned  at  all  in 
the  conference  between  Gray  and  Sheldrake.  If  credit  was  given  to 
other  than  the  Chatfield,  it  was  to  the  salvage  money  which  the  Brixham 
was  believed  to  have  earned  on  the  day  and  night  of  the  27  th  of  October, 
which  wns  yet  but  a  chose  in  action.  If  given  on  the  faith  of  this  chose 
in  action,  for  which  the  Brixham  afterwards  filed  a  libel  in  the  suit  in 
chief,  it  was  not  given  to  the  ship  herself,  and,  as  against  the  Brixham, 
is  not  a  maritime  claim,  enforceable  in  this  court.  If  Sheldrake  had 
acted,  in  his  negotiation  with  Gray,  as  master  of  the  Brixham,  and  not 
as  agent  of  the  Chatfield,  it  might  have  been  competent  for  him  to  have 
made  a  contract  for  such  a  service  as  that  under  consideration  on  the 
faith  of  his  own  ship;  in  which  case  an  express  stipulation  to  that  effect 
would  have  been  necessary.  But  in  his  n^otiation  with  Gray  his  char- 
acter as  agent  of  the  Chatfield  was  constantly  asserted  and  unqualifiedly 
recognized.  Under  these  circumstances,  is  it  competent  for  this  court  to 
imply  an  obligation  upon  the  Brixham,  and  to  ignore  altogether,  as  the 
petitioners  have  done,  the  obligation  of  the  Chatfield  to  remunerate  the 
Rescue  for  whatever  is  equitably  due  for  the  trip  in  search  of  her,  for 
which  the  Rescue  was  employed  by  Sheldrake? 

But  the  most  important  question  in  this  case  is  whether  a  proceeding 
like  this  is  within  the  cogniisance  of  the  admiralty  court.  To  be  so  it 
must  fall  within  the  purview  either  of  rule  19  or  43  of  the  rules  in  ad- 
miralty. The  first  provides  that  "in  all  suits  for  salvage  the  suit  may 
be  in  rem  against  the  property  saved,  or  the  proceeds  thereof;  or  in  per- 
sonnm  against  the  party  at  whose' request  and  for  whose  benefit  tlie  sal- 
vage service  has  been  performed."  In  the  case  of  the  Rescue  no  salvage 
service  was  rendered,  and  therefore  no  claim  for  salvage  can  be  enter- 
tained. But  if  it  could  be,  this  is  not  a  proceeding  tn  rem  against  the 
Chatfield,  or  the  proceeds  of  the  Chatfield,  nor  is  it  a  proceeding  in 
personam  against  Sheldrake  or  McFee,  at  whose  request  the  service  was 
rendered.  The  proceeding  of  these  petitioners,  therefore,  is  not  within 
the  purview  of  rule  19.  Rule  43  provides  that  "any  person  having  an 
interest  in  any  proceeds  in  the  registry  of  the  court  shall  have  a  right, 
by  petition  and  summary  proceeding,  to  intervene  pro  interesse  suo  for  a 
delivery  thereof  to  him."  This  rule  was  plainly  intended  to  allow  per- 
sons, like  mortgagees,  part  owners,  or  other  persons  having  an  interest 
in  a  vessel  libeled  in  admiralty,  to  come  into  the  main  suit,  and  get  the 


Digitized  by 


Google 


500  FEDERAL   REPORTER,  VOl.  52. 

remnants  of  the  proceeds  left  after  satisfying  the  libelant.  Under  this 
rule,  it  is  not  competent  for  one  having  a  mere  personal  olflim  against 
the  owner  of  the  vessel  libeled  to  come  in  and  liquidate  such  claim.  In 
order  that  a  third  person  may  come  in  by  petition,  he  must  have  an 
interest  of  some  sort  in  the  ship  libeled,  or  in  the  proceeds  arising  from 
her  sale  in  the  registry  of  the  court.  Claims  of  any  third  person,  not 
against  the  ship,  but  only  against  her  owner,  must  be  the  subject  of  an 
independent  suit  at  common  law,  with  the  privilege  of  jury  trial,  if  it  be 
not  within  the  cognizance  of  admiralty,  or  of  an  independent  proceed- 
ing in  personam  in  admiralty,  if  it  be  a  claim  over  which  admiralty  has 
cognizance.  The  petition  under  consideration  is  not  brought  against  the 
ship  that  was  libeled  in  the  chief  suit,  nor  against  its  owners,  nor  against 
any  proceeds  of  the  Chatfield  in  the  r^stry  of  the  court.  It  is  not 
brought  on  the  maritime  contract  which  petitioners  had  with  the  Chat- 
field.  It  is  brought  against  a  fund  in  court  that  has  been  decreed  in 
favor  of  the  Brixham,  the  libelant  in  chief,  upon  an  allegation  that  the 
Brixham  owes  the  petitioners  money  which  she  had  contracted  to  pay 
them. 

It  was  never  contemplated  by  the  framers  of  rule  43  to  allow  any 
person  asserting  no  interest  in  a  ship  libeled  in  an  admiralty  court  to 
file  a  petition  claiming  an  interest  in  what  the  court  may  decree  in  fa- 
vor of  the  libelant,  and  to  have  his  claim  litigated  by  the  summary 
method  of  admiralty  between  himself  and  the  libelant.  If  this  peti- 
tion of  the  Merritts  could  be  entertained,  then,  if  John  Doe  should  have 
a  claim  against  them,  and  should  file  a  petition  to  be  paid,  what  the 
court  should  decree  to  the  Merritts,  it  would  be  competent  for  the  court 
to  entertain  that  petition  also;  and  then,  if  Richard  Roe  should  have 
a  claim  against  John  Doe,  aforesaid,  he  could  file  his  petition,  claim- 
ing to  be  paid  out  of  what  the  court  should  decree  to  Doe;  and  so  on 
ad  infinitum;  and  one  admiralty  suit  would  be  made  the  mother  of  a 
brood  of  petitions,  without  number  and  without  limit,  in  endless  cat- 
enation. If  the  first  petition  could  be  entertained,  then,  on  the  same 
principle,  all  would  have  to  be  entertained.  The  absurdity  of  such  a 
]>rinciple  is  apparent.  Under  rule  43,  none  can  file  petitions  except 
such  as  have  an  interest  in  the  vessel  libeled,  or  in  such  surplus  pro- 
ceeds of  the  sale  of  her  in  the  registry  of  the  court  as  shall  remain 
after  satisfying  the  original  libelant.  If  that  libelant  himself  owes 
debts,  it  is  not  competent  for  the  admiralty  court  to  adjudicate  upon 
them  between  him  and  his  creditors.  Such  claims  must  be  litigated 
in  original  and  independent  suits,  either  at  common  law  or  in  admi- 
ralty, according  as  the  claims  are  civil  or  maritime. 

On  all  the  grounds  suggested,  this  petition  must  be  dismissed,  with 
costs,  but  chiefly  on  the  ground  that  the  petitioners  cannot  litigate  in 
this  proceeding  in  this  court  any  claim  they  may  have  against  any 
other  debtor  than  the  ship  Chatfield.     I  will  so  decree. 
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The  Michigan. 
Pringle  a  oZ.  v.  The  Michigan. 

iCircait  Court,  E.  D.  MicMgan.    December  8,  1891.) 

1.  COW-ISION— BfRDES  OF  PrOO» — VESSEL  AT  PlER — 8t.   MAST'S  UANAL. 

It  is  not  negligence  or  an  obstruction  to  navigation  for  a  vessel  which  has  passed 
throupb  the  St.  Mary's  canal,  and  is  necessarily  detained  at  its  western  entrance 
awaiting  towage,  to  tie  up  to  the  north  pier,  where  the  canal  is  300  feet  wide,  at  a 
place  designated  by  the  canal  superintendent,  in  pursuance  of  the  authority  given 
him  by  rules  8  and  13  of  the  regulations  prescribed  by  the  secretary  of  war  for  the 
government  of  the  canal;  and  if,  while  thus  moored,  she  is  struck  by  an  incoming 
vessel,  the  presumption  is  that  the  latter  is  in  fault,  and  the  burden  is  on  her  to 
show  that  she  Is  free  therefrom,  or  that  the  collision  was  the  result  of  inevitable 
accident. 
S.  Sa.me. 

It  appearing  that  incoming  vessels  usually  moor  to  the  south  pier,  and  that  In  or- 
der to  do  so  safely,  and  avoid  a  prevailing  tendency  to  sheer  towards  the  north  pier, 
they  customarily  come  in  slowly,  and  send  out  their  lines  for  the  south  pier  when 
abreast  of  the  lighthouse  at  its  western  end,  a  vessel  which  moves  in  at  the  rate  of 
4  or  6  miles  an  hour,  and  does  not  send  out  its  yawl  until  it  has  passed  TGO  or  800 
feet  beyond  the  lighthouse,  is  negligent;  and  if  she  sheers  so  as  to  prevent  the  line 
from  reaching  the  pier,  and  is  thus  carried  against  a  vessel  properly  moored  at  the 
north  pier,  she  must  be  held  liable  for  the  collision. 

In  Admiralty.  Libel  by  Thomas  Pringle  and  others,  owners  of  the 
schooner  Delaware,  against  the  schooner  Michigan,  for  collision.  The 
district  court  found  that  the  collision  was  the  result  of  inevitable  ac- 
cident, and  dismissed  the  libel.     Libelants  appeal.     Reversed. 

H.  C.  Wianer,  for  libelants. 

a.  T.  Oray  and  F.  H.  Canfidd,  for  respondents. 

Jackson,  Circuit  Judge.  In  this  case  libelants  and  appellants  seek  to 
recover  the  damages  sustained  by  the  schooner  Delaware  from  a  col- 
lision with  the  schooner  Michigan,  which  occurred  about  2:40  or  3 
p.  M.  on  April  30, 1890,  at  the  westerly  entrance  of  the  St.  Mary's  Falls 
ciinal.  It  is  alleged  in  the  libel,  and  established  by  the  proof,  that  the 
schooner  Delaware,  having  no  cargo  aboard,  was  bound  on  a  voyage 
from  Buffalo,  N.  Y.,  to  Ashland,  in  the  state  of  Wisconsin;  that  on  the 
29th  April,  1890,  she  was  locked  through  the  St.  Mary's  Falls  ship 
canal  at  Sault  Ste.  Marie,  Mich.  That,  upon  getting  through  the  canal, 
she  was  weather  bound,  and  unable  to  proceed  on  her  voyage  without 
the  aid  of  a  tug  or  steamer  to  tow  her;  that  the  only  assistance  she 
could  obtain  was  from  the  steamer  Ohio,  which  also  came  through  the 
canal  about  the  same  time,  having  in  tow  the  schooner  Sheldon,  on  which 
her  cargo  had  to  be  lightered  in  order  to  get  through;  that  being  unable 
to  proceed  alone,  and  having  to  await  the  departure  of  the  steamer 
Ohio,  which  was  detained  the  greater  part  of  April  30, 1890,  transferring 
her  cargo  from  the  schooner  Sheldon,  the  Delaware  lay  moored  to  the 
north  pier  of  the  west  end  of  the  canal,  nearly  abreast  of  the  Dummy 
or  Skeleton  light,  and  just  astern  of  the  steamer  Ohio,  which  had  her 
tow  (the  Sheldon)  outside  and  alongside  of  her;  that  the  Delaware  tied 


Digitized  by 


Google 


502  FEDERAL  REPORTER,  VoL  52. 

up  to  said  north  pier,  at  the  place  designated  and  directed  by  the  canal 
superintendent,  who,  under  the  rules  and  regulations  established  for 
the  use  and  government  of  the  canal,  had  the  authority ,  not  only  to  per- 
mit the  Delaware  to  moor  to  the  pier,  bat  to  designate  the  place  of  moor- 
ing, the  eighth  rule  for  the  government  of  the  canal,  established  by  the 
secretary  of  war  under  the  act  of  congress  approved  July  5,  1884,  being 
as  follows:  "Vessels  or  boats  may  be  moored  to  the  piers  only  when 
specially  permitted  by  the  superintendent,  [of  the  canal,]  and  then  only 
in  such  places  and  for  such  times  as  he  may  direct."  By  the  twrifth 
rule  it  is  provided  that  "no  vessel  or  boat  shall  in  any  way  obstruct  the 
canal  or  delay  in  passing  through,  unless  permitted  to  do  so  by  the 
proper  authority.  The  neglect  of  any  lawful  order  shall  be  construed  as 
obstructing  the  free  navigation  of  the  canal."  The  proof  establishes  that 
it  was  usual  and  customary  for  boats  and  vessels  coming  through  the 
canal  from  the  east  to  be  tied  iip  or  moored,  by  permission  and  under 
the  iirstruction  of  the  canal  superintendent,  along  the  north  pier  thereof, 
at  the  westerly  entrance,  and  extending  down  said  pier  to  near  the 
bridge  crossing.  The  canal,  at  the  point  where  the  Delaware  lay  moored 
by  the  permission  and  direction  of  the  superintendent,  was  300  feet  in 
width,  and  the  navigable  space  between  the  port  side  of  the  Delaware 
and  the  south  pier  of  the  canal,  along  which  vessels  coming  in  from  the 
west  usually  passed ,  was  about  300  feet,  was  entirely  free  and  unob- 
structed,' and  afforded  ample  passage  way  or  room  for  all  boats  using  the 
canal. 

While  the  Delaware  was  thus  lying  at  said  north  pier,  on  the  after- 
noon of  April  30,  1890,  the  propeller  J,  Emery  Owen,  towing  the 
schooners  Michigan  and  Nicholson,  came  down  the  river  from  the  west, 
with  a  strong  northwest  wind,  blowing  at  the  rate  of  from  20  to  35  miles 
per  hour;  and  the  schooner  Michigan,  failing  to  get  a  line  to  the  south 
pier  of  the  canal  to  check  or  hold  her,  from  some  cause  sheered  to  the 
windward  or  northward,  and  struck  the  Delaware  at  her  mooring,  and 
greatly  injured  her.  The  libel  charges  that  the  Michigan's  foilure  to 
obtain  the  assistance  of  a  tug,  or  to  get  her  line  or  lines  to  the  south  pier, 
where  snubbing  posts  or  piles  were  placed  to  enable  descending  vessels 
to  check  and  control  their  movements,  was  careless  and  negligent  navi- 
gation and  management,  and  further  alleges  that  the  Michigan  was  neg- 
ligent in  not  having  her  head  sails  ready  and  in  position  for  use,  so 
as  to  pay  her  off  with  the  wind  when  the  sheer  towards  the  north  pier 
conimenced.  The  collision  and  dam^e  thereby  resulting  to  the  Dela- 
ware it  is  charged  was  occasioned  solely  by  the  negligence,  unskillful- 
ness,  and  carelessness  of  the  persons  navigating  the  schooner  Michigan. 

The  respondent  admits  the  collision,  and  that  it  occurred  at  the  time 
and  place  stated,  and  while  the  Delaware  was  moored  at  the  north  pier, 
but  sets  up,  by  way  of  defense — Krat,  that  the  officers  of  the  Delaware, 
in  so  mooring  their  vessel,  were  obstructing  the  free  and  proper  naviga- 
tion of  the  canal,  and  were  guilty  of  great  carelessness  and  want  of  skill 
and  prudent  judgment,  and  that  no  permission  or  direction  of  the  canal 
superintendent  to  moor  at  that  point  could  operate  to  relieve  said  schooner 
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from  the  consequences  of  such  want  of  skill  and  prudent  care  on  the 
part  of  her  officers,  and  that  any  damages  the  Delaware  may  have  sus- 
tained while  so  lying  at  said  pier,  from  vessels  entering  said  canal,  were 
the  direct  and  immediate  results  of  the  carelessness  and  want  of  skill 
and  proper  navigation  of  said  vessel  by  her  master;  and,  second,  that  the 
Michigan  was  in  no  fault,  and  guilty  of  no  neglect,  in  failing  to  use  her 
head  sails  or  employ  the  assistance  of  a  tug  or  in  getting  her  line  to  the 
south  pier  in  the  usual  way.  It  is  alleged  by  the  respondent  that  the 
strong  noirthwest  wind  prevailing  at  the  time — 

"Caused  an  unusually  strong  current,  and  set  back  towards  said  north  pier, 
which  rendered  the  handling  of  said  schooner  Michigan  extremely  difficult; 
that  said  wind  created  a  very  heavy  swell,  breaking  directly  on  the  southerly 
pier  of  said  canal,  preventing  the  men  sent  in  a  yawl  for  that  purpose  from 
nffecttng  a  landing  and  getting  out  a  line  to  snub  said  schooner  Michigan, 
iind  bring  her  alongside  of  said  southerly  pier;  that  a  line  was  sent  from  said 
schooner  Michigan  by  its  yawl  at  the  earliest  moment  possible,  but  the  men 
so  sent  in  said  yawl,  using  all  possible  skill  and  care,  were  unable  to  get  said 
line  to  the  piles  on  said  southerly  pier,  and  were  unable  to  bring  their  said 
yawl  alongside  of  said  south  pier,  so  that  the  men  ooold  land  thereon ;  that 
although  the  wheel  of  the  Michigan  was  placed  hard  aport  as  early  as  pru- 
dently could  be.  and  was  in  that  position  when  said  schooner  Michigan  was 
abreast  of  the  lighthouse,  on  the  extreme  west  end  of  said  south  pier;  that, 
although  the  wheel  remained  in  that  position,  yet  said  schooner  Michigan, 
after  passing  the  propeller  Ohio,  took  a  sheer,  caused  by  the  action  of  the  cur- 
rent, wind,  and  swell,  and  struck  said  schooner  Delaware." 

.  The  district  court  made  no  finding  or  ruling  as  to  whether  the  Dela- 
ware was  lying  or  moored  in  an  improper  or  exposed  situation,  so  as  to 
charge  her  with  fault  or  negligence,  but  having  reached  the  conclusion 
that  the  schooner  Michigan  was  not  guilty  of  any  want  of  care  or  proper 
navigation  and  management,  and  that  the  collision  arose  from  inevitable 
or  unavoidable  accident,  dismissed  the  libel.  From  that  judgment  or 
decree  the  libelants  have  appealed. 

The  first  question  to  be  considered  and  determined  is  whether  the 
Delaware  was  chargeable  with  fault  in  being  tied  up  or  moored  at  an 
improper  and  exposed  place.  This  court  is  clearly  of  the  opinion  that, 
under  the  facts  and  circumstances  of  the  case,  as  shown  by  the  undis- 
puted proof,  no  fault  or  negligence  can  properly  be  imputed  to  the  Dela- 
ware in  mooring  where  she  did.  She  tied  up  by  the  permission  of  the 
canal  superintendent,  and  at  the  place  designated  by  him.  She  tied  up 
there  when  only  a  fresh  wind  was  prevailing.  She  was  unable  to  pro- 
ceed alone.  She  became  weather  bound,  and  was  compelled  to  await 
the  movements  of  the  steamer  Ohio,  who  was  lawfully  detained  while 
transferring  her  cargo  from  the  Sheldon.  It  was  usual  and  customary 
for  vessels  and  boats,  under  permission  and  direction  of  the  superintend- 
ent of  the  canal,  to  tie  up  where  the  Delaware  was  moored.  She  in  no 
wise  obstructed  the  free  and  proper  navigation  of  the  canal  while  thus 
lying  at  her  mooring;  there  being,  at  least,  300  feet  of  open,  navigable 
.  water  between  her  port  side  and  the  south  pier  of  the  canal  oposite  her 
position.     When  witnesses  for  respondent  say  that  her  positioa  was  a 
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dangerous  and  unsafe  one,  they  must  be  understood  to  mean,  not  that 
her  position  was  in  the  line  of  or  obstructed  the  proper  and  free  naviga- 
tion of  the  canal  on  the  part  of  other  vessels,  but  simply  that,  if  vessels 
corning  in  or  down  from  the  west  failed  for  any  reason  to  make  a  line  to 
the  south  pier,  there  was  more  or  less  danger  of  their  sheering  across  the 
canal  towards  the  north  pier,  and  striking  boats  moored  there.  This  is 
clearly  explained  by  persons  (recalled  on  behalf  of  respondent)  who  state 
that  the  only  danger  to  boats  mooring  at  the  north  pier  was  from  vessels 
that  failed  to  get  their  lines  to  the  south  pier,  so  as  to  hold  and  control 
their  movements  when  coming  in.  It  is  shown  by  the  evidence  that  in- 
coming vessels  rarely,  if  ever,  failed  to  get  their  lines  to  the  south  pier, 
when  exercising  proper  care  and  reasonably  prudent  management.  It 
is  also  shown  that  the  snubbing  line  thus  usually  carried  to  the  south 
pier  controlled  the  movements  of  the  vessel,  and  kept  her  in  proper  po- 
sition and  place.  Such  lines  sometimes  broke  when  too  weak  or  defect- 
ive, or  when  the  vessel  had  too  much  headway.  But  ordinarily  ves- 
sels coming  in  from  the  west  made  their  lines  to  the  south  pier,  and  thus 
controlled  their  movements,  and  a  weather-bound  schooner  like  the  Dela- 
ware, unable  to  proceed  on  her  voyage  alone,  and  compelled  to  await 
the  departure  of  the  only  boat  she  could  obtain  to  tow  her,  is  hardly  to 
be  condemned  and  found  guilty  of  negligence  in  obeying  the  directions 
of  the  canal  superintendent  in  mooring  where  she  did,  and  in  assuming 
that  vessels  coming  in  would  make  their  lines  to  the  south  pier  in  the 
usual  way.  In  The  Mary  Powell,  31  Fed.  Rep.  624,  Judge  Brown 
says: 

"By  'dangerous  exposure,'  1  understand,  not  the  mere  possibility  of  in- 
jury through  some  mischance  not  reasonably  likely  to  occur,  but  an  exposure 
that  is  clearly  liable  to  receive  or  inflict  injury,  in  the  ordinary  chances, 
mistakes,  and  hazards  of  navigation,  such  as  are  to  be  reasonably  appre- 
hended as  liable  to  arise." 

Tested  by  this  rule,  the  Delaware's  place  of  mooring,  even  if  it  had 
been  voluntarily  selected  by  her  officers  instead  of  being  designated  by 
the  canal  superintendent  imder  authority  of  law,  cannot  properly  be 
said  to  have  been  culpably  or  negligently  improjjer.  By  the  twelfth 
rule  for  the  government  of  the  canal,  if  the  Delaware,  while  weather 
bound  and  unable  to  proceed  alone  and  awaiting  her  only  obtainable 
motive  power,  had  moored  anywhere  else  than  the  place  designated  by 
the  superintendent,  she  would  have  been  chargeable  with  obstructing 
the  free  navigation  of  the  canal.  In  obeying  the  lawful  order  of  the 
proper  authority,  she  cannot  have  it  imputed  to  her  as  a  fault  that  she 
either  obstructed  the  free  na%-igation  of  the  canal  or  that  she  did  not  an- 
ticipate the  contingency  of  some  vessel  coming  in,  failing  to  make  its 
lines  to  the  south  pier  as  usual,  whereby  she  would  be  exposed  to  the 
ungovenied  and  uncontrolled  movements  of  such  vessel. 

This  court  finds,  therefore,  as  matter  of  fact  and  conclusion  of  law, 
that  the  Delaware,  at  the  time  of  the  collision,  was  not  obstructing  the 
canal;  that  she  was  properly  moored  and  in  a  proper  place;  and  that  no 
fault  is  chargeable  against  her  in  connection  with  said  collision. 
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The  Delaware  being  free  from  blame,  and  lying  at  anchor  or  properly 
moored,  the  burden  of  proof  is  apon  the  respondent  to  show  either  that 
the  schooner  Michigan  was  without  fault,  or  that  the  collision  was  the 
result  of  inevitable  accident,  under  the  well-settled  rule  that  where  a 
moving  vessel  collides  with  another  at  anchor,  or  properly  moored,  the 
former  is  presumed  to  be  at  fault,  and  liable  for  the  damage,  and  the 
burden  of  proof  rests  upon  her  to  exonerate  and  clear  herself.  The 
ClariUi  and  T%e  Clara,  23  Wall.  13;  SUmnship  Co.  v.  Calderwood,  19 
How.  246;  The  Rockatoay,  19  Fed.  Rep.  449;  T/ie  Echo,  Id.  453;  The 
Brady,  24  Fed.  Rep.  300. 

It  is  not  material  to  consider  the  special  faults  or  acts  of  n^ligence 
allied  against  the  Michigan  in  the  libel.  Jt  is  clearly  shown  that,  by 
the  employment  of  a  tug  then  on  hand  at  the  west  entrance  of  the  canal, 
she  could  have  controlled  her  movements.  It  is  also  made  highly  prob- 
able that,  if  her  head  sails  had  been  ready  for  use,  they  could  have 
been  employed  to  counteract  her  sheer,  by  paying  her  oflf  with  the  wind 
to  such  an  extent'  as  to  have  caused  her  to  miss  striking  the  Delaware. 
It  is  shown  by  the  proof  that  the  northwest  wind,  which  was  blowing 
strong  as  she  came  in,  produced  no  sea  to  interfere  with  her  own  move- 
ments or  proper  control.  The  effect  of  that  wind  was  simply  to  produce 
a  small,  choppy  sea,  which  was  not  sufficient  to  prevent  or  materially  in- 
terfer  with  a  yawl  from  carrying  a  line  to  the  south  pier.  It  is  disclosed 
by  the  proof  that  the  first  movement  or  tendency  of  the  vessel  coming 
in  was  to  sheer  towards  the  south  pier;  that,  after  getting  well  into  the 
mouth  of  the  canal,  there  was  next  a  tendency,  more  or  less  strong,  un- 
der different  circumstances  and  conditions,  to  sheer  towards  the  north 
pier.  The  position  of  the  Delaware  was  seen  by  the  officers  of  the  Mich- 
igan. They  were  also  well  aware  of  the  fact  that,  with  a  strong  north- 
west wind  prevailingi  the  Michigan  was  more  than  ordinarily  liable  to 
take  the  second  sheer  towards  the  north  pier  on  account  of  her  big  cabin 
aft  and  large  pilot  house,  which  her  master  states  caused  her  to  sheer 
that  day  so  suddenly.  They  also  knew  that,  if  they  failed  to  get  a  line 
to  the  south  pier  so  as  to  use  their  snubbing  line  in  holding  and  con- 
trolling the  Michigan,  she  would,  in  sheering,  collide  with  the  Delaware 
or  some  other  vessel  moored  at  the  north  pier.  The  distance  between  the 
lighthouse  at  the  west  end  of  the  south  pier,  and  the  Skeleton  or  Dummy 
light  on  the  north  pier,  where  the  Delaware  was  tied  up,  is  shown  to  be 
1,500  or  1,600  feet.  When  the  Michigan  passed  the  lighthouse  at  the 
end  of  the  south  pier,  her  yawl,  with  three  men,  was  ready  and  in  po- 
sition to  be  sent  with  the  heaving  line  to  said  pier.  It  was,  however, 
not  started  for  the  pier  until  the  vessel  had  passed  about  half  the  dis- 
tance between  the  two  lights,  say  750  or  800  feet  from  the  lighthouse  at 
the  end  of  south  pier.  This  is  the  testimony  of  Calista  D.  Bornier,  an 
employe  of  the  canal,  who  was  on  the  south  pier  abreast  of  the  Michi- 
gan, and  who  had  met  the  schooner  at  the  west  end  of  said  pier,  and 
followed  her  down.  Cadotte,  the  master  of  the  Michigan,  expresses 
the  opinion  that  his  schooner  had  passed  the  lighthouse  at  west  end  of 
south  pier  about  500  feet,  when  the  yawl  was  started  for  said  pier.     The 
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Michigan  was  moving  at  the  rate  of  four  or  five  miles  an  hour  after  pass- 
ing the  lighthouse.  Three  miles  an  hour  afforded  her  good  steerage 
way.  It  is  shown  by  the  testimony  of  respondent's  witness  Bornier 
that  it  is  not  easy  for  a  yawl  to  make  a  landing  when  the  vessel  is  going 
four  or  five  miles  an  hour.  He  further  states  the  speed  at  which  the 
Michigan  was  thoving  was  a  little  too  fast  for  her  yawl  to  make  the 
south  pier  safely.  It  is  also  shown  that,  just  about  the  time  the  yawl, 
carrying  the  heaving  line,  reached  or  approached  near  to  the  south  pier, 
the  Michigan  took  the  sheer  that  carried  her  over  to  the  north  pier,  and 
against  the  Delaware.  The  proof  is  conflicting  as  to  the  length  of  line 
which  the  yawl  carried,  but  the  respondent's  witness  Joseph  Gammond, 
who  was  in  the  best  positioi;  to  know  the  fact,  states  that  the  line  be- 
came tight,  and  that  he  was  sticking  it  out  from  the  boat  going  into  the 
dock;  and  he  further  states,  in  answer  to  the  question,  "When  the 
yawl  boat  came  up  towards  the  pier,  when  you  had,  as  you  say,  a  fathom 
and  a  half  to  two  fathoms  of  line  in  the  yawl,  did  you  have  enough  to 
toss  it  to  the  man,  [on  the  pier?]  No;  there  wasn't  enough  to  reach  the 
dock."  The  heaving  line,  by  means  of  which  the  snubbing  line  is 
drawn  upon  the  dock,  could  readily,  as  the  proof  shows,  have  been 
thrown  from  25  to  30  feet,  if  of  sufficient  length.  The  witness  Gam- 
mond was  in  the  bow  of  the  yawl  boat  with  the  heaving  line.  There 
were  men  on  the  pier  ready  to  catch  or  receive  it  if  -the  line  had  been 
thrown  or  tossed  to  them .  It  was  not  thrown ,  and  for  the  reason  stated  by 
said  Gammond,  viz.,  there  was  not  enough  of  that  line  to  reach  the  pier. 
It  is  perfectly  clear,  therefore,  that  the  yawl  was  started  from  the  schooner 
with  a  line  insufficient  in  length  to  reach  the  pier,  or  that  it  was  started  so 
late  that  the  sheer  of  the  Michigan  took  place  before  the  yawl  could  reach 
the  pier  and  that  drew  the  line  away.  In  either  case,  there  was  fault 
and  bad  management  on  the  part  of  the  Michigan.  It  is  stated  by  the 
witness  John  Ivers  that  vessels  going  in  from  the  west  generally  go 
pretty  slow;  that  his  vessel  went  at  the  rate  of  almost  two  miles  an  hour. 
Other  witnesses  say  the  slower  the  better.  Ivers  further  states  that  the 
yawl  boat  carrying  the  heaving  line  to  the  south  pier  is  usually  started 
abreast  of  the  lighthouse  at  the  west  end  of  the  south  pier.  The  Mich- 
igan passed  the  point  from  500  to  750  feet  before  she  started  her  yawl. 
She  had  in  fact  nearly  reachetl  the  position  at  which  she  would  sheer 
towards  the  north  pier,  when  the  yawl,  with  the  heaving  line,  was 
started,  and  the  expected  sheer  took  place  before  or  just  as  the  yawl 
boat  reached  the  pier,  with  no  supply  of  heaving  line  to  cast  upou  the 
dock.  O'Donnell,  the  mate  of  the  Michigan,  states  that  schooners  com- 
ing in,  as  the  Michigan  was,  are  generally  handled  with  both  forward 
and  aft  lines.  The  Michigan,  however,  sent  out  but  the  one  forward 
line.  That  line  was  too  short,  was  sent  out  too  late,  and  it  failed  to 
reach  the  dock.  Her  officers  knew  that  a  failure  to  get  her  line  to  the 
south  pier  would  involve  the  safety  of  other  vessels  on  the  north  pier. 
They  knew,  from  the  direction  and  strength  of  the  wind,  that  extra  care 
and  diligence  were  required  in  the  management  of  the  vessel,  and  they 
content  themselves  with  sending  out  a  single  line  of  insufficient  length. 
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starting  it  later  than  usual,  and  with  their  vessel  going  faster  than  was 
prudent  under  the  circumstances. 

To  call  an  injury  resulting  from  such  conduct  and  management  an"  in- 
evitable accident"  is  a  misnomer.  A  collision  is  said  to  occur  by  inevi- 
table accident  when  both  parties  have  endeavored  by  every  means  in 
their  power,  with  due  care  and  caution,  and  a  proper  display  of  nautical 
skill,  to  prevent  the  occurrence  of  the  accident.  This  rule,  announced 
in  The  Lochlibo,  3  W.  Rob.  318,  was  adopted  by  the  supreme  court 
in  Union  Steamship  Co.  v.  New  York  &  V.  Steamship  Co.,  24  How.  307- 
313.  So  in  case  of  The  Morning  Light,  2  Wall.  550,  it  is  said  that 
inevitable  accident  "  may  be  regarded  as  an  occurrence  which  the  par- 
ties charged  with  the  collision  could  not  possibly  prevent  by  the  exer- 
cise of  ordinary  care,  caution,  and  maritime  skill."  The  definition  of 
inevitable  accident  given  by  the  court  in  !7%e  Grace  Girdkr,  7  Wall.  203, 
does  not  conflict  with  that  of  the  earlier  cases,  when  it  is  said : 

"Inevitable  accident  is  where  a  vessel  is  pursuing  a  lawful  avocation  in  a 
lawful  manner,  using  the  proper  precautions  against  danger,  and  an  accident 
occurs.  The  highest  degree  of  caution  that  can  be  used  is  not  required.  It 
is  enough  that  it  is  reasonable  under  the  circumstances;  such  as  is  usual  in 
similar  cases,  and  has  been  found  by  long  experience  to  be  sufficient  to  an- 
swer the  end  in  view,  the  safety  of  life  and  property.  Where  there  is  a  rea- 
sonable doubt  as  to  which  party  is  to  blame,  the  loss  must  be  sustained  by  the 
party  on  whom  it  has  fallen." 

In  2%c  Ckirita  and  The  Clara,  23  Wall.  13,  it  is  said  that— 

"Unless  it  appears  that  both  parties  have  endeavored  by  all  means  in  their 
power,  with  due  care  and  a  proper  display  of  nautical  skill,  to  prevent  the 
collision,  the  defense  of  inevitable  accident  is  inapplicable  to  the  case." 

Whether  the  proper  degree  of  care  and  caution  has  been  exercised  or 
neglected  must  be  determined  in  all  cases  by  references  to  the  situation 
of  the  parties  and  all  the  attendant  circumstances.  Diligence  and  negli- 
gence are  relative  terms.  The  duty  to  exercise  the  one  or  to  avoid  the 
other  is  dictated  and  measured  by  the  exigencies  of  the  occasion.  In 
proportion  to  the  urgency  of  the  situation  or  greatness  of  the  necessity, 
the  greater  must  be  the  care  and  vigilance  employed.  This  is  well  ex- 
pressed by  the  court  in  the  case  of  ITie  WUliam  Lindsay,  L.  R.  5  P.  C. 
338;  also  reported  in  8  Moak,  English  R.  notes  261,  where  it  is  said, 
in  reference  to  inevitable  accident: 

"Now,  the  master  is  bound  to  take  all  reasonable  precaution  to  prevent  his 
ship  doing  damage  to  others.  It  would  be  going  too  far  to  hold  his  owners 
to  be  responsible  because  he  may  have  omitted  some  possible  precaution 
which  the  event  suggests  he  might  have  resorted  to.  The  rule  is  that  he 
must  take  all  such  precaution  as  a  man  of  ordinary  prudence  and  skill,  exer- 
cising reasonable  foresight,  would  use  to  avert  danger  in  the  circumstances 
in  which  he  may  happen  to  be  placed." 

It  does  not  appear  that  the  Michigan  took  any  precautions  to  meet  the 
contingency  of  her  failing  to  get  &  line  to  the  south  pier.  Could  she 
cast  upon  other  vessels  the  entire  risk  of  such  a  contingency?  Can  it  be 
said  that  without  reference  to  her  speed,  without  reference  to  the  time  or 
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place  when  or  at  which  her  line  should  be  started  for  the  dock,  and  with- 
out regard  to  the  length  of  such  line,  a  moving  vessel  can  throw  upon 
other  vessels,  properly  moored  or  at  anchor,  the  contingency  or  chance 
of  her  uncontrolled  movements  in  the  event  her  line  fails  to  reach  the 
pier,  and  that  the  stationary  vessel  must  bear  the  consequences  of  such 
failure,  as  being  the  result  of  an  inevitable  accident?  No  case  cited  bj' 
counsel  for  respondent  has  gone  to  this  extent,  and  so  to  hold  would  be 
to  press  the  rule  of  inevitable  accident  beyond  all  sound  principle.  It 
is  urged  on  behalf  of  respondent  that,  under  the  rule  laid  down  in  The 
Grace  Girdler,  7  Wall.  203,  "the  court  must  find  beyond  a  doubt  that 
ordinary  prudence  and  skill  required  her  [the  Michigan]  to  have  used 
other  means  of  getting  the  heaving  line  to  the  piers;  that  if  the  Iieaving 
line  had  reached  the  pier,  the  snubbing  line  could  have  been  handled  in 
time  to  prevent  the  accident,"  before  the  Michigan  can  be  found  guilty 
of  a  fault  or  be  condemned.  This  position  is  not  sound.  Tlie  Dela- 
ware being  at  anchor  and  free  from  blame,  the  burden  of  proof  rests 
upon  the  Michigan  to  clear  herself  from  fault.  It  was  not  incumbent 
upon  the  libelants  to  show  affirmatively  that  she  was  guilty  of  negligence, 
or  failed  to  exercise  proper  care  and  skill  under  the  circumstances.  The 
burden  is  upon  her  to  exonerate  herself  from  blame.  We  may  not  and 
should  not  speculate,  after  the  event,  as  to  what  acts  or  precaution  might 
have  prevented  the  accident;  but  it  is  clear,  from  all  the  facts  and  cir- 
cumstances of  the  case,  that  the  Michigan  has  failed  to  show  that  the 
collision  was  the  result  of  inevitable  accident.  The  court  is  also  of  the 
opinion  that  she  has  failed  to  rebut  the  presumption  of  fault  which  at- 
taches to  her  from  having  collided  with  the  Delaware  while  the  latter 
was  properly  moored,  and,  furthermore,  that  the  evidence  establishes 
affirmatively  that  she  was  guilty  of  negligence  and  mismanagement  in 
the  particulars  already  mentioned,  especially  in  reference  to  the  line  she 
attempted  to  send  to  the  south  pier. 

The  conclusion  of  the  court  upon  the  above  case  is  that  the  decree  of 
the  district  court  dismissing  the  libel  should  be  reversed,  and  that  there 
should  be  a  decree  for  the  libelants,  with  the  costs  of  this  and  the 
lower  court  to  be  taxed,  and  it  is  accordingly  so  ordered  and  adjudged, 
with  the  direction  for  such  reference  as  may  be  necessary  or  desired  to 
ascertain  the  amount  libelants  are  entitled  to  recover  for  the  damages 
done  to  or  sustained  by  the  Delaware. 
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Pringle  et  ai.  v.  The  Michigan. 

(CirciiU  Court,  E.  D.  MicMgan.    June  14, 1898.) 

WiTSEgBES— Pbb  Diem  Pees. 

Witnesses  attending  federal  courts  are  not  entitled  to  the  per  diem  fee  of  11.50, 
in  addition  to  their  mileage,  for  time  spent  in  coming  to  and  returning  from  the 
place  of  .trial,  or  for  time  occupied  previous  to  the  day  of  trial  in  conference  with 
counsel  or  proctor. 

In  Admiralty.     On  motion  to  correct  taxation  of  costs.     For  opinion 
on  the  merits,  see  52  Fed.  Rep.  501. 
H.  C.  Wisner,  for  libelants. 
R.  T.  Gray  and  F.  H.  Canfidd,  for  respondents. 

Jackson,  Circuit  Judge.  This  cause  is  now  before  the  court  on  mo- 
tion or  appeal  to  correct  the  taxation  of  costs  made  herein  against  re- 
spondent. The  question  presented  relates  to  the  proper  taxation  of  wit- 
ness fees  in  favor  of  libelants,  and  arises  upon  the  following  stipulated 
facts,  viz.: 

"(1)  That  the  caaeoccupied  twodays  in  its  trial.  (2)  That  all  of  the  time 
taxed  by  the  libelants  for  their  witness  fees,  over  and  al>ove  the  two  days  oc- 
cupied in  the  trial  of  the  case,  was  the  time  used  by  such  witnesses  in  travel- 
ing to  and  from  the  trial  of  the  cause,  excepting  that  some  of  the  witnesses, 
at  the  request  of  libelants'  proctor,  arrived  one  day  before  the  trial  of  the 
cause,  for  the  purpose  of  conferring  with  libelants'  proctor  in  regard  to  the 
case.  (3)  That  all  of  said  witnesses,  excepting  Thomas  L.  Pringle,  were 
actually  paid  the  amounts  stated  in  the  bill  of  costs.  (4)  That  the  aQidavit 
attached  to  the  bill  of  costs,  in  which  it  is  stated  that  the  witnesses  attended 
the  number  of  days  therein  stated,  refers  to  the  time  used  by  the  said  wit- 
nesses, as  above  stated,  and  not  that  they  were  in  the  court  for  that  nun]l>er 
of  days." 

It  is  conceded  that  the  taxation  of  costs  is  correct,  if  libelants'  wit- 
nesses are  entitled  to  fees  while  coming  to  and  returning  from  the  trial, 
but  that,  if  their  fees  are  to  be  determined  by  the  time  they  were  in  at- 
tendance upon  the  court  or  trial,  then  the  taxation  in  libelants'  favor  is 
too  much,  by  the  sum  of  $25.  The  statute  provides  that  the  witnesses 
shall  receive  for  each  day's  attendance  in  court,  pursuant  to  law,  $1.50, 
and  5  cents  a  mile  for  coming  from  his  place  of  residence  to  the  place 
of  trial  or  hearing,  and  five  cents  a  mile  for  returning.  We  thinlt  it 
clear,  from  the  language  of  the  statute  and  from  the  provisions  for  mile- 
age, that  witness  fees  cannot  be  properly  taxed  for  the  time  or  number 
of  days  occupied  in  coming  to  the  place  of  trial  and  in  returning.  The 
mileage  allowed  is  intended  to  cover  that  time. 

It  is  equally  clear  that  the  time  occupied  by  a  witness  in  conference 
with  counsel  or  proctor  before  the  day  fixed  for  trial  or  his  attend- 
ance cannot  be  taxed  as  a  "day's  attendance  in  court."    Witnesses,  un- 
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der  the  statute,  are  not  entitled  to  a  per  diem  for  the  time  occupied  in 
traveling  to  and  from  the  place  of  trial.  The  excess  of  the  per  diem 
taxed,  amounting  to  the  sum  of  $25,  will  accordingly  be  corrected.  No 
direct  adjudication' on  this  question  having  heretofore  been  made  in  this 
circuit,  it  may  be  proper  to  state  that  the  conclusion  above  reached  is 
concurred  in  by  Circuit  Justice  Brown  and  Associate  Circuit  Judge 
Taft,  and  is  intended  to  prescribe  the  rule  for  the  proper  taxation  of 
witness  fees  in  such  cases. 


The  James  Bowen. 

The  Geo.  E.  Weed. 

Trrus  v.  The  James  Bowen. 

MuBPHY  V.  The  Geo.  E.  Weed.' 

{JHstrict  Court,  E.  D.  Pennsylvania.    September  97,  1893.) 

1.  Collision— Cdstom  or  Port. 

The  established  custom  of  the  port  of  Philadelphia  that  on  the  Delaware  river, 
between  Leae^ue  island  and  Walnut  street  wharf^  at  ebb  tide,  ressels  passing  up 
shall  keep  Insnore,  and  vessels  passing  down  shall  keep  in  channel,  supersedes  reg- 
ulations prescribed  by  the  sailing  rules  prescribed  by  the  act  of  1885. 

2.  Samb— Neolioexxk — Siomals. 

A  vessel  signaling  that  she  is  going  westward  of  a  vessel  meeting  her  head  on, 
which  is  answered  by  the  latter  with  a  signal  that  she  will  go  to  the  eastward,  is 
not  negligent,  although  her  proper  course  originally  was  to  the  eastward. 

3.  Same. 

A  vessel  meeting  two  vessels  which  are  substantially  together,  and  which  must 
necessarily  both  pass  to  the  same  side  of  her,  may  announce  her  intended  course  to 
both  by  one  signal. 

In  Admiralty.  Libel  by  W.  H.  Titus,  master  of  the  tug  Geo.  E. 
Weed,  against  the  steamer  James  Bowen,  to  recover  damages  for  colli- 
sion, and  cross  libel  bj'  Augustus  Murphy,  master  of  the  tug  James 
Bowen,  against  the  tug  Geo.  E.  Weed,     Decree  against  the  Bowen. 

Lewis  &  Tillon,  for  the  Geo.  E.  Weed. 

Biddle  &  Ward  and  Rochefort  &  Stanton,  for  the  James  Bowen. 

Buti-ek,  District  Judge.  The  suit  is  for  collision.  The  material 
facts  are  as  follows:  On  the  afternoon  of  September  20,  1891,  the 
Weed,  a  small  tug,  was  passing  up  the  western  side  of  the  Delaware  river 
(well  over)  from  League  island  to  Walnut  street  wharf  in  company  with 
another  tug,  the  Ben  Hooley.  The  latter  was  a  few  yards  behind,  prob- 
ably a  length,  and  slightly  nearer  the  shore.  The  tide  was  ebl).  When 
passing  Greeriwich  piers  the  Bowen  was  seen  coming  down,  about  three 

'Reported  by  Marie  WUks  Collet,  Esq.,  of  the  Philadelphia  bar. 
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quarters  of  a  mile  above,  also  on  the  western  side,  but  slightly  eastward 
of  the  Weed's  course.  A  little  Inter  the  Ben  Hooley  signaled  the  Bowen 
of  her  purpose  to  pass  westward,  by  blowing  two  whistles,  to  which  the 
latter  replied  with  two,  and  immediately  the  Weed  rejoined  with  an 
equal  number.  The  Bowen  turned  slightly  eastward,  and  the  Weed  and 
Hooley  slightly  westward.  Soon  after,  and  when  near  the  Weed,  the 
Bowen  altered  her  course  to  westward,  and  ran  into  and  sank  her.  At 
this  time  the  Weed  was  nearly,  if  not  quite,  across  the  ilooley's  bows 
and  very  near  her.  Other  vessels  were  passing  up  the  river,  most  of 
them  over  eastward,  and  none  between  the  Weed  and  Bowen  after  the 
signals  were  given.  Among  these  vessels  was  the  Goodnow,  which 
was  over  to  the  east.  It  is  a  well  established  custom  of  the  locality 
where  the  collision  occurred,  that  vessels  going  up  with  an  ebb  tide, 
shall  keep  in  shore,  on  either  side  of  the  channel,  so  as  to  avoid  the  cur- 
rent's force,  and  those  passing  down  shall  keep  well  out  in  the  stream. 
This  statement  disagrees,  materially,  with  the  respondent's  theory  of  the 
case,  which  is  that  the  Weed  was  shut  ofif  from  the  Bowen's  view  by  the 
Goodnow,  until  near  at  band,  when  she  suddenly  came  out  from  behind 
the  latter's  stem  and  ran  westward  across  the  Bowen's  bows,  rendering 
the  collision  unavoidable.  This  theory  is,  however,  indirect,  irreconcil- 
able conflict  with  the  clear  weight  of  the  direct  testimony  on  the  subject. 
It  is  denied  by  all  disinterested  witnesses  who  saw  the  vessel  (and  they 
are  numerous)  and  is  supported  only  by  those  in  charge  of  the  Bowen, 
and  responsible  for  her  conduct.  A  vessel  did  come  out  from  behind  the 
Goodnow,  but  it  is  clearly  proved  that  she  was  not  the  Weed.  The  re- 
spondent's proctor  candidly  admits  that  the  weight  of  direct  testimony  is 
against  him;  but  he  thinks  surrounding  circumstances  show  it  to  be  un- 
reliable. I  do  not  agree  with  him  respecting  the  eflTect  of  these  circum- 
stances. It  is  unnecessary  to  discuss  them,  but  I  may  say  in  passing 
that  while  he  thinks  it  virtually  impossible  to  believe  that  the  Bowen 
turned  westward  across  the  Weed's  bows,  as  the  libelant's  witnesses  tes- 
tify, it  seems  to  me  no  more  difficult  of  belief  than  his  contention  that 
the  Weed  ran  westward  from  a  safe  position  behind  the  Goodnow,  across 
the  respondent's  bows,  thus  inviting  the  destruction  which  overtook  her. 
Admitting  the  facts  to  be  however,  as  above  found,  the  respondent  still 
contends  that  the  Weed  is  alone  responsible  for  the  collision  because, 
Hrst,  it  was  her  duty  under  such  circumstances  to  pass  the  Bowen  east- 
ward; eecond,  she  was  wrongfully  on  the  western  side  of  the  channel; 
and,  tA«d,  on  failing  to  receive  a  reply  to  her  whistles  it  was  her  duty 
to  reverse  and  sound  danger  signals,  which  she  did  not.  The  firist  point 
is  predicated  on  the  supposition  that  the  vessels  were  meeting  virtually 
head  on.  As  I  have  found  this  was  not  exactly  their  position,  but 
granting  it  was,  the  fact  is  unimportant  in  view  of  the  respondent's  sig- 
nal that  she  was  going  eastward,  and  the  Weed's  that  she  was  going  west- 
ward. It  is  a  sufficient  answer,  I  think,  to  the  second  point,  to  say  that 
the  Weed  was  not  wrongfully  on  the  western  side.  The  custom  respecting 
this  part  of  the  river,  justified  her.    The  sailing  rules  prescribed  by  the 
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act  of  1885  do  not  apply  to  the  locality,  which  is  within  the  port  of  Phil- 
adelphia. I  do  not  think  it  important  that  the  Bowen  did  not  again  sig- 
nal in  answer  to  the  Weed, — as  is  assumed  in  the  third  point.  The  latter 
was  fully  justified  in  treating  the  previous  signal  as  addressed  to  her  as 
well  as  to  the  Hooley,  which  was  in  her  company.  The  Bowen  could  not 
pass  between  these  vessels,  as  the  witnesses  testify ,  and  as  is  apparent  from 
their  situation.  Going  eastward  of  the  Hooley,  she  must  also  go  eastward 
of  the  Weed,  why  then  require  a  second  signal  that  she  intended  going 
eastward  when  the  sound  of  the  first  had  scarcely  died  away?  The  Weed 
and  Hooley  being  substantially  together,  one  signal  was  sufficient  for  both, 
and  satisfied  the  requirements  of  the  rule.  The  proofs  show  that  such 
signaling  conforms  to  the  custom  prevailing  under  such  circumstances. 
I  cannot  doubt  the  respondent's  liability.  Nor  am  I  able  to  see  that  the 
Weed  was  guilty  of  any  negligence  contributing  to  the  result.  She  im- 
mediately turned  westward,  on  receiving  the  Bowen's  notification  of  her 
purpose  to  go  eastward,  and  when  the  latter  changed  westward  she  went 
further  over  or  endeavored  to  do  so.  It  is  doubtful  whether  she  could 
have  safely  reversed  in  view  of  the  Hooley's  position  when  the  danger 
became  apparent. 

The  libel  against  the  Bowen  is  sustained.  If  the  parties  cannot  agree 
on  the  amount  of  damages,  a  commissioner  will  be  appointed.  The 
libel  against  the  Weed  is  dismissed. 
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Thurber  et  al.  v.  Cecil  Nat.  Bank  «(  al, 
ICircuU  Court,  D.  MnryUmd.    October  15, 1893.) 

1.  EQriTT— Pleadikg — Jc»i8dict:ox— Bill  of  Discovert — Other  Relief. 

A  bill  filed  as  a  bill  of  discovery,  but  containing  a  prayer  for  other  specific  and 
general  relief,  showed  that  certain  goods  piedged  to  complainants  were  stored  in 
warehouses  by  their  agent,  who  took  storage  receipts  in  his  own  name  as  "agent, " 
and  afterivards  pledged  them  to  defendant  banic  for  his  own  t)eneflt.  Held  that, 
whether  or  not  the  bill  was  sufficient  as  a  bill  of  discovery,  the  facts  alleged  made 
a  case  cognizable  in  equity,  since  they  showed  that  the  goods  were  apparently  im- 
pressed with  a  trust,  and  that  there  had  been  a  breach  of  the  trust  participated  in 
by  the  bank. 

8.  Depositions— Re-examination  of  Witness  bt  Consent. 

The  taking  of  testimony  before  a  master  was  protracted  and  desultory  because  of 
the  sickness  and  death  of  counsel,  and  of  difficulty  in  obtaining  the  attendance  of 
witnesses,  and,  by  consent  of  parties,  many  orders  were  obtained  enlarging  the 
time  for  taking  testimony,  and  other  orders  for  admitting  testimony  taken  out  of 
time  as  if  orders  for  enlargement  had  been  made.  Held,  that  such  orders  could  not 
be  considered  as  an  agreement  to  admit  inadmissible  testimony  thus  taken,  and  that 
one  of  the  consenting  parties  could  still  invoke  the  rule  requiring  the  suppression 
of  depositions  taken  on  the  reexamination  of  witnesses  who  had  been  once  ex- 
amined and  cross-examined  as  to  the  same  matters,  unless  an  order  for  such  re- 
ezaminatiou  had  been  first  obtained  for  cause  shown. 

8.  Fbincipal  and  Aoknt — Miscqxduct  of  Aoent — RioRTS  OF  Third  Persons— Notice. 
An  agent,  pursuant  to  the  order  of  his  principal,  loaned  money  on  a  pledge  of 
personal  property,  taking  warehouse  receipts  therefor  in  his  own  name  as  "agent. " 
which  bo  pledged  to  secure  his  individual  debts  to  a  bank  having  knowledge  of 
the  business  relations  of  the  principal  and  agent  and  the  operations  in  which  they 
■.*«re  engaged.  Held,  that  this  knowledge,  together  with  the  use  of  the  woril 
'-ligenf  on  the  receipts,  was  sufficient  to  put  the  bank  upon  Inquiry,  and  it  wa» 
liable  to  the  principal  for  the  amount  realized  by  it  from  the  sale  of  the  goods  so 
pledged. 

4.  Same— Power  to  Sell — Pledge. 

The  fact  that  the  agent  had  power  to  sell  for  bis  principal  did  not  affect  the  duty 
of  the  bank  to  make  inquiry,  for  authority  to  sell  does  not  include  authority  to 
pledge. 

ft.  Same— Storaoe  Certificates- Riort  to  Pledge. 

The  Maryland  factors'  act,  (Code,  art.  2,)  providing  that  any  person  intrusted 
with  storelceepers'  certificates  or  other  similar  documents  showing  possession  may 
pledge  the  gcxids  to  anybody  who  is  without  notice  that  such  person  is  not  the 
actual  owner,  does  not  excuse  the  bank  from  liability,  for  the  word  "agent"  and 
the  circumstances  charged  it  with  notice. 

0.  Same. 

Md.  Code,  art.  14,  declaring  storage  receipts  to  be  negotiable  instruments  in  the 
same  manner  as  bills  of  lading  and  promissory  notes,  does  not  excuse  the  bank 
from  liability ;  for,  when  the  fiduciary  character  of  the  bolder  is  expressed  on  the 
face  of  •  negotiable  instrument,  notice  is  thereby  given  to  the  indorsee  that  the 
holder  prima  faeU  has  no  right  to  pledge. 

7.  Same. 

The  agent  took  certain  money  due  his  principal,  made  advances  to  third  parties, 
and  purchased  goods  therewith,  which  he  warehoused  in  his  own  name  as  agent, 
thereafter  pledging  them  to  the  bank  by  transfer  of  the  storage  receipts.  He  never 
intended  his  principal  to  have  these  goods.  Held,  that  the  title  to  such  goods  was 
never  in  the  principal,  and  that  the  bank  was  not  liable  for  the  amounts  advanced 
on  them. 

8.  Same— Laches. 

The  principal  heard  that  goods  which  he  suspected  might  be  his  were  being  sold 
by  direction  of  the  bank,  but  did  not  notify  it  of  bis  claim  until  four  months  after- 
wards. During  this  period  the  bank  had  paid  over  to  the  agent  certain  sums  re- 
maining after  the  satisfaction  of  its  loans,  and  claimed  that  the  principal  was  guilty 
of  laches.  It  did  not  appear,  however,  whether  those  sums  were  realized  from  the 
goods  owned  by  the  principal  or  from  those  owned  by  the  agent.  Held,  that  there 
was  no  presumption  that  they  were  the  principal's  goods,  and  the  delay  would 
therefore  not  defeat  bis  right  of  recoverr- 
v.52F.no.6— 33 
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In  Equity.  Bill  by  H.  K.  &  F.  B.  Thurber  &  Co.  against  the  CecU 
National  Bank,  Jacob  Totne,  president,  and  A.  M.  Hancock.  Decree 
for  complainants. 

Tfiorana  G.  Hayes,  for  complainants. 

Robert  H.  Smiih  and  Peter  E.  Tome,  for  Cecil  Nat.  Bank. 

MoKRis,  District  Judge.  This  is  a  bill  filed  as  a  bill  of  discovery,  in 
which  the  complainants,  citizens  of  New  York,  all^e  that  Hancock  was 
their  agent  to  advance  money  to  the  packers  of  canned  tomatoes  in  Har- 
ford county,  Md.,  upon  the  security  of  the  canned  goods;  that  the  ware- 
house receipts  for  the  goods  upon  which  they  so  loaned  money  were 
made  out  in  the  name  of  A.  M.  Hancock,  agent,  and  afterwards,  with- 
out authority  from  them,  Hancock  pledged  the  goods  to  the  defendant 
bank,  by  indorsing  the  warehou.se  receipts  to  it  for  loans  obtained  from 
the  bank  for  his  own  uso.  It  is  alleged  that  the  officers  of  the  bank  knew, 
or  had  reason  to  know,  that  the  complainants  were  the  principals  for 
whom  the  goods  were  warehoused  in  the  name  of  A.  M.  Hancock,  agent, 
and,  in  taking  the  warehouse  receipts  as  security  for  his  own  debt,  they 
acquired  no  title  to  the  goods.  The  prayer  of  the  bill  is  for  a  discovery 
of  the  details  of  a  large  number  of  transactions  in  which  goods  were  so 
pledged,  and  for  the  delivery  up  of  the  goods  in  the  bank's  possession, 
and  an  account  of  those  sold  by  its  orders,  and  for  other  and  further 
relief. 

It  is  objected  on  behalf  of  the  defendant  bank  that  the  biU  and  testi- 
mony do  not  disclose  a  case  proper  for  a  bill  of  discovery,  for  the  reason 
that  all  the  knowledge  sought  by  it  the  complainants  either  already  had, 
or  could  have  obtained  by  the  ordinary  processes  and  practice  of  courts 
of  law.  I  do  not  find  it  necessary  to  determine  this  somewhat  difficult 
question;  for,  independently  of  discovery  as  a  ground  of  relief,  it  does 
clearly  appear  from  the  allegations  of  the  bill  and  from  the  testimony 
that  the  goods  in  controversy  are  goods  which  had  been  pledged  to 
the  complainants,  and  which  in  their  behalf  the  defendant  Hancock 
had  placed  in  warehouses,  taking  the  storage  receipts  in  his  name  as 
agent,  and  that  his  pledging  of  them  to  the  bank  was  a  breach  of  trust, 
in  which  the  hank  participated.  Such  a  breach  of  trust  as  is  alleged  in 
the  bill  presents  a  case  of  equity  jurisdiction  very  frequently  recognized. 
National  Bank  v.  Insurance  Co.,  104  U.  S.  54;  Duncan  v.  Jaudon,  15  Wall. 
165;  Warner  v.  Martin,  11  How.  225;  Taliaferro  v.  Bank,  71  Md.  20S, 
17  Atl.  Rep.  1036;  Lmory  v.  Bank,  Taney,  310;  Shaw  v.  Spencer,  100 
Mass.  382;  Dillon  v.  Insurance  Co.,  44  Aid.  386.  Upon  the  ground, 
therefore,  that  the  allegations  of  the  bill  disclose  that  the  goods  in  con- 
troversy were  deposited  in  the  name  of  Hancock,  agent,  and  therefore 
apparently  impressed  with  a  trust,  and  that  the  dealings  between  Han- 
cock and  the  bank  amounted  to  a  breach  of  that  trust,  I  think  sufficient 
appears  to  give  a  court  of  equity  jurisdiction,  without  discussing  the 
sufficiency  of  the  bill  as  a  bill  of  discovery. 

Another  preliminary  question  raised  by  the  bank  is  the  admissibility 
of  certain  testimony  taken  before  the  master.     At  the  hearing,  excep- 
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tions  were  filed,  and  a  motion  made  to  exclude  so  much  of  the  testimony 
of  the  defendant  Hancock  and  of  Alexander  Wiley  as  was  taken  upon  their 
re-examination,  after  having  been  once  called,  examined,  cross-examined, 
and  dismissed,  upon  the  same  subject-matter,  and  upon  the  ground  that 
no  order  of  court  was  first  obtained  for  such  re-examination.  It  is  urged 
by  the  complainants  that  the  re-examination  was  by  consent  of  the  object- 
ing parties.  By  reason  of  difficulties  in  obtaining  the  attendance  of  wit- 
nesses, and  by  reason  of  the  illness  and  death  ef  the  original  counsel  for  the 
bank,  and  the  illness  and  death  of  the  original  counsel  for  the  complain- 
ants, the  examination  of  witnesses  before  the  master  was  protracted  and  de- 
sultory, and  the  time  for  examining  witnesses  on  both  sides  was  frequently 
enlarged  by  orders  of  court  upon  consent  of  the  parties,  and  orders  were  ob- 
tained by  which  testimony  was  agreed  to  be  admitted  as  if  the  orders  en- 
larging the  time  had  previously  been  obtained;  but  all  these  orders  and 
agreements  had  reference  solely  to  enlarging  the  time,  and  not  to  the  ad- 
missibility of  the  testimony,  and  had  np  reference  to  any  objections  except 
those  growing  out  of  lapse  of  time.  I  think  the  objection  urged  by  the  ex- 
ceptions comes  entirely  within  the  salutary  rule  that  the  depositions  of 
witnesses  previously  examined  as  to  the  sarue  matters  will  be  suppressed, 
unless  an  order  of  court  for  cause  shown  has  been  first  obtained  for  the 
re-examination,  in  which  the  terms  on  which  the  leave  is  granted  and 
the  interrogatories  proper  to  be  asked  are  specially  settled.  3  Greenl. 
Ev.  §  336;  Trustees,  etc.,  v.  Hem,  44  Md.  465;  GirauU  v.  Adams,  61  Md. 
1.  The  objections  to  these  portions  of  the  testimony  are  sustained,  and 
they  will  not  be  considered. 

The  testimony  properly  before  the  court  shows  that  Hancock,  residing 
in  a  village  in  Harford  county,  in  1883,  and  for  some  years  prior  thereto, 
acted  as  a  broker  for  the  sale  of  canned  goods  canned  by  the  farmers 
and  packers  in  that  county,  and  also  for  the  sale  of  supplies  required  by 
the  packers.  In  1882  and  1883,  as  a  broker,  he  negotiated  sales  from  the 
complainants,  who  were  merchants  doing  business  in  New  York  city,  to 
Harford  county  packers,  for  cans,  solder,  and  canning  tools,  for  a  commis- 
sion. He  also,  for  a  commission,  placed  for  the  complainants,  in  tlie  hands 
of  certain  packers,  cans  to  be  filled  with  tomatoes,  at  an  agreed  price, 
and  then  shipped  to  the  complainants.  He  also  negotiated  some  sales  of 
canned  goods  to  the  complainants  on  behalf  of  the  county  packers.  When 
the  packers  who  had  purchased  supplies  from  complainants  were  unable 
to  meet  the  notes  given  in  payment,  he  appears  occasionally  to  have 
negotiated  discounts  for  such  packers  at  the  defendant  bank,  becoming 
indorser  on  their  notes.  He  was,  however,  known  to  the  bank  officers 
to  be  a  man  of  no  capital  and  very  little  credit.  Early  in  the  tomato 
packing  season  of  1883,  Hancock  suggested  to  the  complainants  that  as 
the  price  of  canned  tomatoes  was  very  low,  and  the  packers  were  anxious 
to  hold  on  to  their  goods  for  better  prices,  the  complainants  might  get 
the  control  of  the  selling  of  a  large  amount  of  these  goods  packed  in  Har- 
ford county,  if  they  would  make  liberal  advances  of  money  to  the  pack- 
ers on  pledge  of  the  goods;  that  the  complainants  would  get  interest  on 
their  money  and  a  commission  of  5  per  cent,  for  selling,  of  which  corn- 
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mission  they  were  to  pay  Hancock  a  share  for  his  services.  To  this 
arrangement  the  complainants  consented,  and  agreed  to  advance  from 
70  to  75  cents  a  dozen  on  three-pound  cans  of  tomatoes  stored  in  ware- 
houses in  their  names,  with  insurance  payable  to  them. 

In  pursuance  of  this  agreement,  the  complainants  furnished  Hancock 
with  large  sums  of  money,  which  he  deposited  in  the  defendant  bank  in 
October,  1883,  in  the  name  of  A.  M.  Hancock,  agent,  he  having  previ- 
ously had  an  account  there  in  the  name  of  A.  M.  Hancock  <fe  Co. 
These  sums  so  furnished  and  deposited  in  October,  November,  and 
December,  in  1883,  amounted  to  over  $93,000,  and  were  loaned  out 
through  Hancock's  agency  to  numerous  packers;  their  notes  for  the  loans 
to  the  order  of  the  complainants,  together  with  the  warehouse  receipts  in 
complainants'  names,  being  forwarded  by  Hancock  to  the  complainants. 
The  anticipated  rise  in  the  price  of  canned  tomatoes  did  not  take  place, 
and  they  came  to  be  worth  hardly  anything  more  than  the  amounts  ad- 
vanced upon  them,  and  for  thia  and  other  reasons  the  loans  were  ex- 
tended and  carried  over  into  the  next  year.  One  of  the  packers  becoming 
insolvent,  litigation  ensued,  in  which  it  was  decided  that  the  ware- 
house receipts  issued  by  the  packers  for  goods  stored  in  their  own  ware- 
houses, which  was  the  character  of  many  of  the  receipts  taken  by 
complainants  as  security,  were  invalid  against  attacliing  creditors;  and 
in  August,  1884,  in  order  that  these  goods  might  be  warehoused  in 
such  manner  that  there  should  be  no  question  about  complainants'  title, 
all  the  receipts  then  in  the  hands  of  the  complainants,  together  with 
the  notes  secured  by  them,  were  sent  by  complainants  to  Hancock,  in 
order  that  he  might  for  them  attend  to  having  the  goods  properly  ware- 
housed for  their  security.  These  goods  were  so  warehoused  in  several 
storage  places,  but  the  storage  receipts,  by  Hancock's  direction,  were 
made  out  in  the  name  of  A.  M.  Hancock,  agent.  It  was  the  intention 
of  the  complainants  at  that  time  that  the  goods  should  be  rapidly  shipped 
to  them  to  be  sold,  or  shipped  to  the  persons  they  should  sell  to, 
and  that  Hancock  also  should  negotiate  such  sales  on  their  behalf  as  he 
could,  and  ship  the  goods  to  the  purchasers,  the  complainants  paying 
him  a  part  of  their  commission  of  6  per  cent.  Although  constantly 
written  to  and  urged,  Hancock  forwarded  the  goods  very  tardily,  and 
in  September,  1884,  he  began  borrowing  money  from  the  defendant 
bank  upon  pledges  of  these  warehouse  receipts,  which  had  been  made 
out  in  his  name  as  agent,  and  which  he  indorsed  over  to  the  bank. 
During  September,  October,  November,  and  December,  1884,  he  ob- 
tained from  the  bank  16  loans,  amounting  to  about  $15,000,  pledging 
as  security  10,661  cases,  of  two  dozen  cans  each,  of  the  tomatoes  packed 
in  1883,  and  about  5,000  cases  of  goods  packed  in  the  sejison  of  1884. 

Without  recourse  to  Hancock's  excluded  testimony,  but  with  the  light 
thrown  upon  the  transnction  by  his  first  examination,  and  by  other 
witnesses,  and  by  the  bank  books,  check  books,  letters,  and  documentary 
•vidence  produced  and  not  excluded,  enough  appears  to  show  that  the 
complainants  held  the  title  to  the  goods  of  the  pack  of  1883,  which  Han- 
cock pledged  to  the  bank.     It  is  true  that  in  this  first  examination 
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Hancock  does  say  of  these  goods  that  they  were  put  into  his  hands  by 
the  packers,  and  were  warehoused  by  them  in  his  name  as  agent,  in 
order  that  he  might  sell  them  to  reimburse  himself  for  money  which 
he  had  advanced  them;  but  from  his  own  testimony,  and  bank  book 
and  the  documents  and  letters  he  protluces,  it  appears  that  all  the  ad- 
vances orighially  made  by  him  to  these  packers  of  the  goods  of  1883  had 
been  repaid  to  him  out  of  the  loans  subsequently  made  to  them  by  the 
complainants;  and  although  he  attempts  to  confuse  the  matter  by  speak- 
ing of  his  advances  to  these  packers,  and  of  their  orders  to  him  to  sell 
their  gooils  to  pay  the  advances,  it  is  perfectly  obvious  that  the  ad- 
vances were  the  loans  he  had  made  for  tlie  complainants  with  complain- 
ants' money.  Of  the  goods  of  the  pack  of  1883,  all  have  been  traced, 
and  the  testimony  leaves  no  doubt  that  they  were  portions  of  the  goods 
pledged  to  complainants,  and  held  by  them  as  security  for  their  loans 
to  the  packers.  These  loans,  with  interest,  storage,  insurance,  and  com- 
mission, in  most  cjises  quite  equaled,  if  they  did  not  exceed,  the  value 
of  the  goods,  and  in  October,  1884,  the  packers  had  no  longer  any  ben- 
eficial interest  in  them. 

As  to  the  goods  of  the  pack  of  1884,  with  regard  to  some  of  them,  it  ap- 
pears that  Hancock,  from  the  sale  of  other  goods  ple<lged  to  complainants, 
had  money  of  theirs  in  his  hands,  which  he  should  have  reported  and 
paid  over,  but  instead  he  used  it  in  making  advances  to  packers  on  the 
pack  of  1884,  and  in  purchasing  goods  of  that  year.  These  goods  he 
also  warehoused  in  the  name  of  A.  M.  Hancock,  agent,  and  ihey  are 
the  goods  of  1884  pledged  to  the  bank.  Together  with  these,  however, 
there  were  some  goods  of  the  pack  of  1884  which  Hancock  had  taken 
as  security  (or  sales  he  had  made  for  complainants  of  cans  and  solder. 

As  to  the  goods  of  the  pack  of  1883,  the  actual  fact  being  that  they  were 
the  goods  of  the  complainants,  and  that  Hancock  had  no  title  to  them, 
and  that  the  warehouse  receipts  were  in  his  name  as  agent,  unless  there  is 
some  provision  of  the  Maryland  factors'  act  or  of  the  Maryland  warehouse 
act,  or  unless  the  complainants  are  in  some  way  estopped,  it  is  well-set- 
tled law  that  Hancock,  although  he  had  authority  to  sell,  could  not,  with- 
out complainants'  authority,  pledge  the  goods,  and  that  the  bank,  inde- 
pendently of  all  the  other  sources  of  knowledge,  from  the  word  "agent" 
on  the  face  of  the  warehouse  receipts,  had  notice  that  Hancock  was  not 
the  actual  owner,  and  thai  he  was  prima  facie  doing  an  unauthorized  and 
unlawful  act  in  pledging  them,  and  that  the  bank  in  loaning  money  on 
them  assumed  the  burden  of  ascertaining  the  actual  fact  of  ownership 
and  Hancock's  authority  to  pledge.  The  cases  already  cited  are  author- 
ity for  this  rule  of  law,  and  many  others  might  be  cited. 

Beyond  the  significant  fact  that  the  warehouse  receipt  itself  imported 
that  Hancock  was  not  the  actual  owner,  there  was  much  within  the 
knowledge  of  the  officers  of  the  bank  with  regard  to  the  large  amount  of 
money  of  the  comi  lainants  passing  through  their  bank  in  Hancock's 
account,  as  agent,  and  which  they  knew  that  Hancock  was  advancing 
for  complainants  on  the  security  of  canned  goods  placed  in  warehouses 
in  the  season  of  1883,  which  should  have  put  them  upon  inquiry  as  to 
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the  actual  ownership  of  the  goods.  It  is  true  that  when  the  account 
was  opened  in  November,  1883,  the  oificers  of  the  bank  asked  Hancock 
for  whom  he  was  agent,  and  he  replied,  "For  my  wife  and  children;" 
but  they  could  not  escape  knowing  the  nature  of  the  transactions  for 
which  the  account  was  used,  and  as  to  the  ownership  of  these  goods  taken 
by  them  it  is  not  contended  that  they  ever  made  any  inquiry  whatever. 
That  the  goods  pledged  to  the  complainants,  stored  in  the  different  ware- 
houses, should  be  warehoused  in  the  name  of  Hancock,  agent,  under  all 
the  circumstances  of  the  business,  was  natural.  It  enabled  Hancock  to 
attend  to  shipping  them  in  such  lots  as  the  complainants  might  make 
sales  of,  and  as  he  might  be  directed  by  them.  The  fact  that  Hancock 
had  the  authority  from  complainants  to  sell  and  deliver  such  of  them  as 
he  could  find  purchasers  for  at  satisfactory  prices  does  not  help  the 
bank's  case  at  all,  for  an  authority  to  sell  does  not  include  a  power  to 
pledge.  Allen  v.  Bank,  120  U.  S.  32,  7  Sup.  Ct.  Rep.  460,  and  cases 
there  cited. 

Coming  now  to  the  goods  of  the  pack  of  1884,  I  think  most  of  them 
stand  upon  a  different  footing.  The  title  to  at  least  a  considerable 
quantity  of  these  goods  was  never  in  the  complainants.  All  that  can 
be  said  in  their  behalf  is  that,  as  Hancock  had  converted  complainants' 
money  to  his  own  use,  and  had  misapplied  it  in  obtaining  these  goods 
of  the  pack  of  1884,  instead  of  paying  it  over  to  them,  that  they 
might  have  an  equitable  lien  on  the  goods  to  the  extent  that  their 
money  was  used  in  paying  for  them.  But,  with  some  exceptions,  Han- 
cock never  considered  these  goods  theirs.  He  did  not  obtain  these 
goods  for  them,  but  for  himself.  In  warehousing  them  in  his  name  as 
agent,  he  may  have  intended  to  protect  them  from  other  creditors  if  oc- 
casion required;  but  he  did  not  intend  to  give  complainants  a  title  to 
them,  and  never  told  them  anything  about  them,  and  they  knew  noth- 
ing about  them.  If  the  officers  of  the  bank  had  gone  to  the  complain- 
ants, and  asked  if  these  goods  were  theirs,  they  would  have  been  obliged 
to  answer  that  to  their  knowledge  they  had  no  goods  of  the  pack  of  1884 
warehoused  in  Harford  county. 

The  money  of  the  complainants  has  not  been  directly  and  distinctly 
traced  to  the  payment  for  these  goods,  and  I  do  not  find  the  misappro- 
priation of  complainants'  money,  in  purchasing,  brought  home  to  the 
officers  of  the  bank,  so  as  to  affect  them  with  knowledge  of  it.  It  seems 
not  at  all  improbai>le  that  some  of  the  loans  from  the  bank  went  in  part 
to  pay  for  these  goods. 

On  behalf  of  the  bank,  it  is  urged  that  both  by  the  Maryland  factors' 
act,  (Code,  art.  2,)  and  the  Maryland  act  with  regard  to  storage  receipts, 
(Code,  art.  14,)  the  common-law  limitations  upon  the  right  of  one  in- 
trusted with  goods  to  pledge  them  have  been  so  altered  as  to  protect  the 
bank  in  its  transactions  with  Hancock.  The  Maryland  factors'  act  pro- 
vides that  any  one  intrusted  with  bills  of  lading,  storekeepers'  certifi- 
cates, orders  for  the  delivery  of  goods,  or  similar  documents  showing 
possession,  shall  be  deemed  the  true  owner  of  the  goods  described  therein, 
and  may  sell  or  pledge  the  same  to  any  person:  provided,  that  person 
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shall  not  have  notice,  by  such  documents  or  otherwise,  that  the  person 
so  intrusted  is  not  the  actual  and  bona  fide  owner.  In  the  present  case, 
however,  it  is  plain  that  the  bank,  from  the  word  "agent"  appearing 
on  the  face  of  the  warehouse  receipt,  had  notice  that  Hancock  was  not 
the  actual  and  bona  fide  oytner. 

By  the  Maryland  act  with  regard  to  storage  receipts,  they  are  declared 
to  be  negotiable  instruments  in  the  same  manner  as  bills  of  lading  and 
promissory  notes;  but  it  still  remains  the  law  with  regard  to  storage  re- 
ceipts, as  well  as  with  regard  to  negotiable  instruments,  that  the  pledgee 
takes  them  at  his  peril,  if  Ihere  is  anything  appearing  on  the  face  of  the 
instrument  which  affects  the  holder's  right  to  pledge  it.  The  holder  of 
a  promissory  note,  made  payable  to  him  as  trustee,  executor,  attorney, 
or  agent,  has  not  prhim  facie  the  right  to  pledge  it.  The  fiduciary  char- 
acter of  the  holder  being  expressed  on  the  face  of  the  instrument,  and 
giving  notice  that  the  holder  is  not  the  true  owner,  there  is  nothing  in 
any  of  the  Maryland  acts  which  relieves  the  pledgee  from  ascertaining 
the  actual  authority  of  the  holder  to  pledge.  Allen  v.  Bank,  120  U.  S. 
20,  7  Sup.  Ct.  Rep.  460. 

In  my  judgment,  the  complainants  have  established  their  right  to  a 
decree  against  the  bank  for  the  amount  realized  by  it  from  the  sales  of 
10,661  cases  of  canned  tomatoes  of  the  pack  of  1883,  pledged  to  it  by 
Hancock. 

It  is  urged  that  there  was  laches  on  the  part  of  the  complainants  after 
ihey  learned  that  their  goods  had  been  pledged  and  were  being  sold  by 
direction  of  the  bank,  in  delaying  to  notify  the  bank  of  their  claim,  and, 
in  consequence  of  that  delay,  the  bank  paid  to  Hancock  a  considerable 
balance  in  cash  which  remained  after  satisfying  the  bank's  loans,  and 
which,  if  timely  notice  had  been  given,  they  could  have  retained. 
From  a  letter  from  complainants  to  Hancock,  dated  November,  1885, 
they  appear  to  have  heard  that  goods  were  being  sold  by  a  commission 
merchant  at  Havre  de  Grace  named  Seneca,  by  direction  of  the  bank, 
for  money  loaned,  which  they  suspected  might  be  their  goods,  and  they 
asked  Hancock  for  an  explanation  of  it.  What  his  explanation  waa  I 
do  not  find,  but,  as  they  did  not  notify  the  bank  of  their  claim  until 
four  months  afterwards,  there  would  appear  to  have  been  a  remissness 
on  their  part;  but  as  there  were  pledged  to  the  bank  by  Hancock,  be- 
sides the  goods  of  1883,  which  I  have  held  to  be  the  complainants', 
about  5,000  cases  of  the  goods  of  1884,  which  Hancock  obtained  in  the 
manner  hereinbefore  mentioned,  and  as  to  some  of  which  the  testimony 
indicates  that  they  were  also  held  as  security  for  debts  due  to  com- 
plainants for  goods  sold  the  packers  in  1884,  and  as  it  does  not  appear 
from  which  of  these  lots  of  goods  the  balance  paid  over  was  derived,  I 
do  not  find  that  there  is  any  presumption  that  the  money  paid  over  was 
derived  from  complainants'  goods,  rather  than  from  the  goods  which 
were  not  complainants. 

Decree  in  favor  of  complainants  for  the  amount  realized  from  the  sales 
of  the  goods  of  1883  sold  by  the  bank,  with  interest  from  date  of  filing 
bill,  and  costs. 
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BA^aoR  Ei^cTRic  Light  &  Power  Co.  et  cd.  v.  Bobinson  a  at. 

(Circuit  Court,  D.  MassachusetU.    September  30,  1893.) 
Ko.  2,741. 

1.  C!oBPORATiONS — Transfers  op  Stock— TTNAUTHonizED  Sale— Ixvocent  Pcrchasbr. 

The  Maine  statute  providing  that  shares  of  corporate  stock  may  be  transferred 
by  indorsement  and  delivery,  but  that  the  transfer  shall  not  be  valid,  "except  be- 
tween the  parties  thereto, "  until  the  same  has  been  entered  on  the  books  of  the  cor- 
poration, does  not  govern  the  rights  of  two  persons,  each  claiming  a  oertiflcate  of 
stock  which  was  transferred  to  one  of  them  by  a  third  penon  by  mere  indorsement 
in  blank,  and  which  the  other  acquired  In  goc^  faith,  for  a  valuable  consideration, 
from  a  stranger,  who  had  it  in  his  possession  without  authority. 

2.  Same. 

Mor  is  such  a  case  controlled  by  Pub.  St.  Mass.  c.  73,  $  6,  which  is  apparently 
aimed  only  at  stock  jobbing,  or  by  Acts  Mass.  l!<$4,  c.  239,  even  if  it  reaches  i^tock 
of  foreign  corporations,  as  its  only  purpose  appears  to  be  to  remove  the  necessity 
for  the  registration  of  transfers  of  stock  certificates  as  against  subsequent  pur- 
chasers. 

8.  Same— Estoppel. 

The  rule  that  where  one  of  two  innocent  persons  must  suffer  through  the  frand 
of  a  third  person,  he  must  bear  the  loss  who  placed  it  in  the  power  of  the  third 

'  person  to  commit  the  fraud,  does  not  apply  to  the  case  of  two  persons  having  a 
safety  deposit  box  in  common,  and  one  of  them,  without  authority,  abstracting 
therefrom,  and  transferring  to  an  innocent  purchaser  for  value,  a  oertiflcate  of 
stock  indorsed  in  blank  belonging  to  the  other. 

i.  Same— Neootiabilitt. 

While  certificates  of  stock  indorsed  in  blank  have  a  certain  qwul  negotiable 
character,  this  quality  does  not  inhere  in  them  to  the  extent  of  depriving  the  owner 
of  title  when  the  certificate  is  stolen  from  him,  and  then  transferred  to  an  innocent 
purchaser  for  value. 

In  Equity.  Bill  of  interpleader  brotight  by  the  Bangor  Electric  Light 
&  Power  Company,  a  Maine  corporation,  and  Frederick  M.  I^aughton, 
president  thereof,  and  a  citizen  of  Maine,  against  Elizabeth  R.  Lee  and 
Augustus  G.  Robinson,  both  citizens  of  Massacliusetts,  to  determine  the 
right  to  a  certificate  of  100  shares  of  slock  in  the  complainant  corpora- 
tion.    Decree  in  favor  of  defendant  Robinson. 

The  bill  shows  that  complainant  Laughton,  in  his  individual  capacity, 
sold  to  defendant  Robinson  the  certificate  of  stock  in  question,  and  trans- 
ferred the  same  to  him  by  an  indorsement  in  blank,  that  no  transfer  on  the 
books  of  the  company  had  ever  been  made,  and  that  the  stock  had  subse- 
ijuently  come  into  possession  of  defendant  Lee,  who  still  retainod  it,  and 
claimed  a  right  to  hold  it  as  collateral  security,  and  that  Robinson  also  still 
claimed  to  be  the  owner  thereof,  and  had  notified  the  company  to  that  ef- 
fect. From  the  separate  answers  of  the  defendants  and  the  proofs,  it  af>- 
•  peared  that  Robinson  had  certain  business  relations  with  one  Williams,  a 
broker,  and  that  they  had  in  common  a  safety  deposit  box,  to  which  each 
had  access;  that  Robinson  placed  the  certificate  therein,  and  that,  without 
his  authority  or  knowledge,  Williams  abstracted  it  therefrom,  and  trans- 
ferred it  to  Mrs.  Lee,  as  collateral  security  for  a  loan,  and  that  he  subse- 
quently disappeared  without  repaying  the  money  borrowed.  The  answer 
of  Mrs.  Lee  averred,  among  other  things,  that  Williams  was  introduced  to 
her  by  Robinson,  who  recommended  him  to  her  in  high  terms,  repre- 
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8ente<l  that  he  was  honest,  and  advised  her  to  buy  stocks  through  him 
and  deal  with  him,  and  stated  that  he  himself  had  employed  Williams 
as  his  financial  agent  to  buy  and  sell  stocks,  and  intended  to  do  so  in 
future.  She  further  averred  that,  believing  these  representations,  she 
had  various  dealings  with  Williams,  including  that  already  mentioned. 

Charles  G.  Chick,  for  complainant. 

George  C.  Ahhotl,  for  defendant  Lee. 

Charles  L.  Woodbury  and  Henry  Walker,  for  defendant  Robinson. 

Pdtnam,  Circuit  Judge.  In  the  view  of  the  court,  no  statute,  either 
of  Maine  or  Massachusetts,  affects  this  case.  The  statute  of  Maine  ap- 
plicable to  certificates  of  stock  provides  that  they  may  be  transferred 
by  indorsement  and  delivery,  but  that  transfers  shall  not  be  valid,  "ex- 
cept between  the  parties  thereto,  until  the  same  is  so  entered  on  the 
books  of  the  corporation,"  etc.  The  question  under  this  statute  appli- 
cable to  this  case  is:  Who  are  the  "  parties  "  with  reference  to  whom 
the  statute  by  exception  declares  this  transfer  valid?  In  other  words, 
whose  name  shall  be  inserted  in  the  blank  transfer,  under  the  circum- 
stances of  this  case,  to  make  it  complete?  When  this  is  ascertained, 
the  transfer  becomes  perfect  in  favor  of  the  person  so  ascertained  as 
against  the  other  "  party,"  namely,  F.  M.  Laughton,  who  indorsed  the 
certificate  in  blank.  So  far  as  this  case  is  concerned,  there  are  no  out- 
standing equities  in  strangers  to  be  considered,  and  the  statute  has  no 
controlling  effect.  Without  a  due  consideration  of  this  rule  of  construc- 
tion of  the  Maine  statute.  Iron  Co.  v.  lAssberger,  116  U.  S.  8,  6  Sup.  Ct. 
Rep.  241,  could  not  have  been  decided  as  it  was;  because  here  the  court 
held  that  the  transfer  was  valid,  under  the  particular  circumstances,  in 
favor  of  an  unregistered  transferee  as  against  an  attaching  creditor  of  the 
stockholder  of  record.  When  read  together,  the  following  cases  in  the 
supreme  court  will  be  found  to  be  entirely  consistent  with  this  conclu- 
sion, and  to. fully  sustain  it,  namely:  Baldxoin  v.  Ely,  9  How.  580; 
Combs  v.  Hodge,  21  How.  397;  Bank  v.  Lmiier,  11  Wall.  369;  Vermilye 
V.  Express  Co.,  21  Wall.  138;  Parsons  v.  Jackson,  99  U.  S.  434;  Coivdrey 
v.  Vandenburg,  101  U.  S.  572;  Railway  Co.  v.  Sprague,  103  U.  S.  756, 
and  Himmond  v.  Hastings,  134  U.  S.  401,  404, 10  Sup.  Ct.  Rep.  727. 

Pub.  St.  Mass.  c.  78,  §  6,  is  apparently  aimed  only  at  stockjobbing, 
as  is  shown  by  the  reference  in  Brown  v.  Phelps,  103  Mass.  313,  to  Std)bin9 
V.  Leowolf,  3  Cush.  187.  Likewise  the  Massachusetts  statute  of  1884,  c. 
229,  does  not  seem  pertinent,  whether  it  reaches  certificates  of  stock  of 
foreign  corporations  or  not.  Its  only  purpose  appears  to  be  to  remove 
the  necessity  of  the  registration  of  transfers  of  stock  certificates  as  against 
subsequent  purchasers,  and  it  does  not  touch  the  question  of  the  effect 
of  an  unauthorized  sale  of  a  certificate  indorsed  in  blank.  Pi^ke  v.  Carr, 
20  Me.  301,  turned  on  the  very  peculiar  language  of  the  statute  cited  in 
it,  which  unqualifiedly  provided  that  the  stock  should  not  pass  from  the 
proprietor  until  the  transfer  had  been  recorded.  So  far  as  the  question 
at  bar  is  concerned,  that  statute  was  essentially  different  from  the  pres- 
ent.    The  latter,  by  implication  and  uniform  construction,  makes  an  an- 
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recorded  transfer  valid,  not  only  as  between  the  parties  to  it,  but  also  as 
between  all  others  having  notice.  Bank  v.  Cutier,  49  Me.  315,  is  the  or- 
dinary application  of  the  present  statute,  and  in  no  way  touches  the  ques- 
tions  at  bar.  The  court  does-not  perceive  that  any  other  Maine  decision 
cited  bears  on  this  case.  On  the  whole,  the  court  is  satisfied  that  this 
suit  is  to  be  disposed  of  according  to  the  general  principles  of  jurispru- 
dence, applicable  to  certificates  of  corporate  stocks  indorsed  in  blank. 

The  court  is  of  the  opinion  that  whatever  took  place  personally  between 
Robinson  and  Mrs.  Lee  was  purely  of  a  friendly  character,  in  no  sense 
allied  to  business  transactions,  entirely  in  good  faith,  and  not  to  be  held 
by  the  law  to  prejudice  either.  The  counsel  for  Mrs.  Lee  bring  forward 
the  proposition  that  when  one  of  two  innocent  persons  must  suffer  from 
the  fraud  of  a  third,  the  loss  must  be  borne  by  him  whose  negligence 
enabled  the  third  person  to  commit  the  fraud;  and  they  cite  on  this 
point  Alien  v.  Railroad  Cb.,  150  Mass.  200,  207,  22  N.  E.Rep.  917.  It 
can  hardly  be  said  that  this  is  a  rule  of  the  common  law;  but,  if  it  were, 
the  practical  application  of  it  is  not  helped  by  the  general  terms  in  which 
it  is  expressed.  The  court  is  forced  to  the  conclusion  that  it  does  not 
apply  to  relieve  Mrs.  Lee  any  more  than  it  would  an  innocent  purchaser 
for  full  value  of  jewelry  stolen  as  the  result  of  careless  exposure  by  the 
owner.  Mrs.  Lee  either  purchased  outright,  or  advanced  money  on  a 
jtledge  of  the  certificate,  or  both ;  but  the  details  of  this  are  of  no  conse- 
quence, because,  having  advanced  a  valuable  consideration  in  good  faith, 
she  stands  in  the  courts  of  the  United  States  the  same  in  either  view. 
Robinson  was  absent  when  the  transaction  took  place;  and,  if  he  had 
been  within  reach,  nan  constat  that  she  would  have  inquired  of  him  con- 
cerning the  certificate,  there  being  nothing  on  it  to  show  that  he  had 
any  interest  in  it.  Indeed,  there  was  no  person  of  whom  she  could  in- 
quire, unless  of  liaughton,  the  indorser  of  the  certificate.  As  he  had  parted 
with  it  long  before,  he  could  not  have  aided  her.  She  had  no  means  of 
protecting  herself.  Robinson,  with  reasonable  care,  could  easily  have 
protected  all  parties.  If  it  were  a  mere  question  of  balancing  equities, 
or  of  throwing  the  loss  on  the  innocent  party,  the  court  would  have  little 
difficulty,  and  it  regreta  that  the  result  of  the  case  must  be  contrary  to 
what  seems  natural  justice. 

The  evidence  shows,  and  it  is  not  disputed,  that  the  certificate  of  stock 
was  deposited  by  Robinson  in  a  box  in  the  Boston  Safe-Deposit  &  Trust 
Company,  under  such  circumstances  that  both  Robinson  and  the  broker 
of  whom  Mrs.  Lee  purchased  had  access  to  it.  The  certificate,  however, 
was  not  intrusted  to  the  possession  ol  the  broker,  either  directly,  indi- 
rectly, or  impliedly;  nor  was  he  authorized  to  remove  it  from  the  box. 
Hib  misdoing  was  not  embezzlement  or  fraud,  but  criminal  larceny  at 
common  law.  The  condition  of  things  was  like  that  of  two  persons,  law- 
yers or  brokers,  occupying  the  same  oBice,  with  a  common  safe  or  vault, 
to  which  each  has  access,  and  in  which  each  is  accustomed  to  deposit 
his  papers  or  securities.  The  general  principle  which  the  court  must 
follow  has  been  stated  as  late  as  April  of  the  current  year  by  Lord  Hek- 
8CHEU.  in  Bank  v.  Sivwimn,  [1892]  App.  Cas.  201,  215,  as  follows: 
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"The  general  rule  of  the  law  is  that,  where  a  person  has  obtained  the  prop- 
erty of  another  from  one  who  is  dealing  with  it  without  the  authority  of  the 
true  owner,  no  title  is  acquired  as  against  that  owner,  even  though  full  value 
be  given,  and  the  property  be  taken  in  the  belief  that  an  unquestionable  title 
thereto  is  being  obtained,  unless  the  person  taking  it  can  show  that  the  true 
owner  has  so  acted  as  to  mislead  him  into  the  belief  that  the  person  dealing 
with  the  property  had  authority  to  do  so.  If  this  can  be  shown,  a  good  title 
is  acquired  by  personal  estoppel  against  the  true  owner.  There  is  an  excep- 
tion to  the  general  rule,  however,  in  the  case  of  negotiable  instruments." 

CJonsider  first  the  exception  in  behalf  of  negotiable  instruments. 
This  does  not  extend  to  bills  of  lading  indorsed  in  blank,  certificates  of 
stock  indorsed  in  blank,  bonds  or  scrip  payable  to  bearer  or  indorsed  in 
blank  and  overdue,  nor  to  in.stances  like  those  in  Parsons  v.  Jackson,  «&» 
supra,  and  Baxendale  v.  Bennett,  3  Q.  B.  Div.  525,  where  the  negotiable 
paper  had  been  drawn  and  signed,  but  never  issued.  In  the  view  of 
the  court,  the  rule  concerning  certificates  of  stock  indorsed  in  blank  is 
correctly  stated  in  Daniel  on  Negotiable  Instruments,  (4th  Ed.)  §§  1708, 
1709.  They  have  a  certain  qiMsi  negotiability,  arising  largely,  if  not 
entirely,  from  the  fact  that  the  holder  has  voluntarily  made  delivery  to 
some  other  person,  and  thus  precluded  himself  by  the  general  principles 
of  estoppel;  and  more  particularly  by  the  fact  that  he  has  given  an  ap- 
parently unrestricted  authority,  which  cannot  be  limited  to  the  injury 
ol  others  by  undisclosed  instructions.  This  latter  proposition  is  the  or- 
dinary rule  applicable  to  all  agencies,  and  is  thoroughly  illustrated  in 
Breckenrulge  v.  Leiois,  84  Me.  349,  24  Atl.  Rep.  864.  In  this  case  the 
defendant  intrusted  to  a  third  person  her  signature  in  blank  for  a  busi- 
ness purpose.  It  was  used  in  violation  of  the  undisclosed  authority, 
and  the  court  sustained  the  transaction.  Certificates  of  stock  indorsed 
in  blank  are  so  far  of  a  negotiable  character  that. they  ordinarily  pass 
from  hand  to  hand,  that  they  are  not  subject  to  lis  pendens,  and  that,  as 
.stated  by  Daniel,  in  order  to  efTectuate  the  ends  of  justice  and  the  in- 
tention of  the  parties,  the  courts  ordinarily  decree  a  better  title  to  the 
transferee  than  actuallj'  existed  in  the  transferrer.  Nevertheless,  we  do 
not  find  that  any  court  of  authority  has  ever  gone  so  far  as  to  hold  that 
the  holder  of  them  may  lose  the  title  to  such  as  may  be  stolen  from  him, 
as  he  may  of  negotiable  promissory  notes,  bills,  scrip,  or  bonds,  payable 
to  bearer  or  indorsed  in  blank. 

Touching  the  other  proposition  found  in  the  foregoing  citation  from 
Bank  v.  Siinmons,  namely,  that  the  purchaser  shows  that  "the  true  owner 
has  so  acted  as  to  mislead  him  into  the  belief  that  the  person  dealing  with 
the  property  had  authority  to  do  so,"  the  rule  is  stated  quite  generally, 
but  its  application  is  limited.  The  court  need  not  refer  to  the  well- 
known  cases  in  which  a  party  stands  by  silently,  and  permits  his  prop- 
erty to  be  disposed  of  without  a  protest.  The  contest  at  bar  relates  to 
the  mere  negligence  of  the  original  holder,  and  how  far  this  may  pre- 
vent him  from  reclaiming  his  property.  At  first  it  occurred  to  the  court 
that,  inasmuch  as  Robinson  had  seen  fit  to  leave  this  certificate  in  such 
condition  as  to  indicate  that  somebody  was  authorized  to  acciuire  it  and 
fiU  in  the  indorsement,  he  was  barred;  but  the  court  is  unable  to  find 
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any  authorities  sustaining  this  suggestion,  and  is  compelled  to  treat  this 
certiticate,  indorsed  in  blank  and  stolen,  as  it  would  any  other  stolen 
property,  aside  from  strictly  negotiable  securities.  There  has  been  at 
times  a  disposition  to  lay  down  broadly  rules  touching  negligence  in 
cases  analogous  to  this.  In  Bank  v.  Stowdl,  123  Mass.  196,  these  rules 
were  largely  discussed.  The  opinion  pointed  out  that  they  apply  only 
when  there  is  some  special  duty  or  confidential  relation  between  the  par- 
ties, as  between  a  depositor  and  the  bank;  and  it  was  held  that  the 
maker  of  a  note  was  not  liable  for  the  increased  amount  by  which  it 
was  raised,  notwithstanding  the  careless  manner  in  which  he  had 
drawn  it.  The  same  principle  was  also  discussed  in  BaxendaU  v. 
Bennett,  vbi  supra;  where  it  was  held  that,  although  the  defendant  had 
completed  a  blank  acceptance,  and  left  it  in  the  drawer  of  his  writing 
table,  which  was  .unlocked,  from  which  it  was  stolen,  and  afterwards 
filled  up  and  purchased  by  an  innocent  party,  yet  he  was  not  liable 
thereon.  In  Abbott  v.  /?o«e,  62  Me.  194,  204,  the  broader  rule  was 
stated  with  favor,  but  it  was  not  material  to  the  case,  and  is  not  har- 
monious with  the  principles  of  the  later  decisions, — Breckairidge  v. 
Leicis,  ubi  m}jra,  and  other  cases  already  cited.  In  all  the  cases  in  any 
way  pertinent  relied  on  by  the  counsel  of  Mrs.  Lee  there  was  a  volun- 
tary intrusting  of  actual  possession  by  the  holder.  On  the  whole,  the 
court  is  unable  to  find  any  principle  of  the  common  law  which  will  pro- 
tect her;  and  the  case  at  bar,  though  in  equity,  involves  only  common- 
law  rights.  Let  there  be  a  decree  that  the  blank  transfer  on  the  certifi- 
cate of  stock  in  question  in  this  case,  deposited  in  the  registry  of  the 
court,  be  filled  up  in  favor  of  defendant  Robinson,  and  that  the  plaintiff 
corporation  issue  him  a  new  certificate  in  exchange  therefor,  and  that  com- 
plainants recover  one  half  of  their  costs  from  defendant  Robinson  and 
one  half  from  defendant  Lee. 


FiNANCB  Co.  OF  Pennsylvania  v.  Charleston,  C.  &  C.  R.  Co.  et  al., 
(Pocahontas  Coal  Co.  et  al.,  Interveners.) 

(Circuit  Cottrt,  D.  South  Carolina.    November  4,  1892.) 

Bailkoad  Companies— Rkceivbrs—Claihs  ofMatebial  Men— Diverted  Earnings. 
A  diversion  by  a  railroad  company  of  t2,800  from  tbe  payment  of  claims  for  ma- 
terial used  In  keeping  the  road  a  going  ooncem,  to  the  permanent  improvement  of 
the  road,  or  to  tbe  payment  o!  interest  on  bonds,  must  be  made  good  by  the  bond- 
bolders,  and  is  so  made  good  by  rhe  issue  of  receiver's  certificates  and  tbe  applica- 
tion of  their  proceeds  to  such  claims,  and  the  material  men  are  entitled  to  no  fur- 
ther preference  from  the  proceeils  of  the  sale.  Fo»dick  v.  SdMll,  99  O.  8.  835,  fol- 
lowed. 

In  Equity.  Bill  by  the  Finance  Company  of  Pennsylvania  against 
the  Charleston,  Cincinnati  &  Chicago  Railroad  Company  and  others. 
D.  H.  Chamberlain  appointed  receiver.     45  Fed.  Rep.  436.     The  Poca- 
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hontas  Coal  Company  and  others  intervene  by  petition  to  assert  claims 
for  materials  furnished.  Reference  to  a  master  ordered.  48  Fed.  Rep. 
188.     Heard  on  master's  report. 

B.  A.  Hagood,  Hugh  iyinkkr,  A.  M.  Lee,  Bmst  &  Bwut,  and  IngUsby  & 
MiUer,  for  petitioners. 

S.  Zor(f,and  A.  T.  Smyihe,  for  respondent. 

SiMONToN,  District  Judge.  These  are  claims  by  material  men,  proved 
and  allowed  in  this  court.  The  petitioners  prayed  an  order  for  payment 
out  of  funds  in  the  hands  of  the  receiver;  failing  these,  that  provision  be 
made  for  them  out  of  the  proceeds  of  the  sale  of  the  road,  when  such 
sale  be  ordered.  The  cases  were  heard  and  considered.  The  opinion 
of  the  court  can  be  found  in  48  Fed.  Rep.  188.  The  court  held  that 
the  petitioners  had  established  their  equity.  A  reference  was  ordered  to 
ascertain  whether  the  Charleston,  Cincinnati  &  Chicago  Railroad  ever 
earned  any  income.  Was  any  portion  of  it  applied  to  the  payment 
of  interest  or  to  any  permanent  improvement  of  the  property,  or  in 
any  way  for  the  benefit  of  the  bondholders?  How  much?  The  master 
has  made  his  report,  which  shows  that  there  was  no  payment  of  inter- 
est by  the  road,  but  that  the  sum  of  $2,300  was  taken  from  cash  in  the 
hands  of  Receiver  Lord,  derived  from  earnings,  and  applied  to  the  con- 
struction of  the  road  at  and  neaf  Marion,  N.  C.  Mr.  Lord,  temporary 
receiver,  turned  over  to  Mr.  Chamberlain,  his  successor,  permanent  re- 
ceiver, $4,000,  derived  from  earnings.  Shortly  after  his  appointment, 
Mr.  Chamberlain  filed  a  petition  for  leave  to  issue  receiver's  certificates 
to  meet  certain  pressing  claims.  Mr.  Lord  had  had  leave  to  issue  such 
certificates,  but  had  not  used  the  privilege.  In  his  petition,  Mr.  Cham- 
berlain sets  out  the  claims  to  be  paid,  aggregating  $48,854.81.  He 
estimates  that  with  $30,000  in  certificates  and  his  earnings  he  can  get 
along  comfortably,  and  he  obtained  leave  to  issue  the  $30,000  in  certifi- 
cates. The  expenditure  for  the  road  to  Marion  is  not  in  his  list  of 
claims  to  be  paid.     These  were: 

For  taxes -  -    S12.605  90 

Freight  baJances.          ......  19,136  33 

Cross-ties,      -           --           --           --  -       7,667  47 

Pay  rolls, 9,593  33 

948,901  93 

The  larger  part  of  these  were  due  before  any  receiver  was  appointed. 
Neither  under  Mr.  Lord  nor  under  Mr,  Chamberlain  has  the  railroad 
company  been  able  to  earn  its  running  expenses,  and  keep  down  the 
payment  of  taxes.  It  thus  appears  that  when  Mr.  Lord  used  $2,300  in 
building  the  Marion  connection  he  borrowed  that  sum  from  moneys  ur- 
gently needed  for  pressing  demands,  and  that  these  demands  were  met 
by  the  issue  of  receiver's  certificates,  displacing  the  lien  of  the  bond- 
holders to  the  extent  of  $30,000.  The  underlying  principle  of  Foitdick 
V.  SchnU,  99  U.  8.  235,  and  the  cases  following  it  is  this:  The  earnings 
of  the  railroad  must  first  be  applied  to  meet  the  outlays  necessary  to 
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keep  it  a  going  concern.  After  this  application  only  can  the  bond- 
holders lay  any  claim  to  them.  If  earnings  have  been  diverted  from 
this  primary  purpose,  and  used  for  the  advantage  of  the  bondholders, 
either  in  payment  of  interest  or  in  permanent  improvements  which  tend 
to  enhance  the  value  of  the  property,  the  sums  thus  diverted  must  be 
restored.  This  restoration  may  be  from  the  income.  If  this  fail,  then 
the  diversion  must  be  met  out  of  the  proceeds  of  sale.  There  was  in 
this  case  a  diversion  of  some  $2,300.  This  the  bondholders  must  re- 
store. They  have,  in  fact,  restored  it  by  consenting  to  the  displacement 
of  their  lien  by  the  issue  of  receiver's  certificates  to  the  amount  of  $30.- 
000.  These  must  be  paid  out  of  the  proceeds  of  sale.  The  money  they 
furnish  has  been  applied  to  claims  of  the  same  rank  as  those  held  by  the 
petitioners,  and  this  exonerates  the  bondholders  from  any  further  assess- 
ment. It  thus  appears  that  the  petitioners  have  no  equity  which  can 
displace  the  vest^  lien  of  the  bondholders.  The  prayer  for  preference 
from  the  proceeds  of  sale  is  refused. 


Finance  Co.  of  Pennsylvania  et  al.  v.  Charleston,  C.  &  0.  R. 
Co.  et  ai.,  (Moon,  Intervener.) 

(Circuit  Court,  D.  South  Carolina.    November  8,  1892.) 

1.  Ratlroad  CoMPAyiEs—RECEivBRs— Labor  and  Supplt  Claims— Priorities. 

A  lawj^er,  employed  by  a  railroad  company  at  a  fixed  salary  in  a  state  where  the 
road  is  in  course  of  construction,  but  not  yet  in  operation,  is  not  entitled,  on  the 
appointment  of  a  receiver  in  foreclosure  prooeadings,  to  receive  payment  out  of  the 
proceeds  of  the  sale,  prior  to  the  satisfaction  of  the  mortgage  bonds,  even  though 
earnings  of  the  road  nave  been  improperly  diverted  from  current  expenses  for  the 
benefit  of  bondholders :  for  the  equity  to  a  return  of  diverted  earnings  applies  only 
in  favor  of  those  who  have  helped  to  keep  the  road  a  going  concern.  Fosdfck  v. 
Sehall,  99  U.  S.  385,  distinguished. 

2.  llECElVEKS — OrPER  FOR  Patment  OF  Emplotes— Salabibd  Lawtzr. 

An  order  appointing  a  receiver  authorized  him  to  payout  of  income,  besides  the 
Current  expenses  and  charges,  all  wages  due  to  employes  at  the  date  of  the  order 
for  services  within  90  days  theretofore.    Held,  that  a  lawyer  employed  at  a  fixed 
salary  per  month  came  within  the  terms  of  the  order. 
8.  Attornbt's  Lien. 

a  lawyer  who  renders  legal  services  to  a  railroad  company  at  a  fixed  salary,  and 
who  advances  money  for  the  company's  purposes,  is  entitled  to  a  lien  for  the  reten- 
tion of  papers  for  the  whole  amount  of  his  claim. 

In  Equity.  Bill  by  the  Finance  Company  of  Pennsylvania  and  others 
against  the  Charleston,  Cincinnati  &  Chicago  Railroad  Company  and 
others.  A  receiver  was  appointed.  45  Fed.  Rep.  436.  Heard  on  the 
intervening  petition  of  John  B.  Moon.     Decree  for  intervener. 

B.  A.  Hogood,  for  petitioner. 

ikimud  Lord  and  A.  T.  ISmytJte,  for  respondents. 

SiMONTON,  District  Judge.  This  case  comes  up  on  the  report  of  the 
special  master.     The  petitioner,  a  member   of  the  bar  of  Virginia,  of 


Digitized  by 


Google 


FINANCE   CO.  V.  CHARLESTON,  C.  A    C.   R.  CO.  627 

reputation,  was  the  regular  counsel  of  the  railroad  company  in  that 
state,  engaged  at  a  salary  of  $200  per  month.  He  rendered  services  of 
great  value  to  the  railroad  company  in  nearly  every  department  of  pro- 
fessional duty.  He  also  advanced  money  for  its  purposes  from  time  to 
time.  He  has  in  his  possession  muniments  of  title  and  other  papers  of 
value.  On  these  he  claims  a  lien  for  his  account  proved  in  these  pro- 
ceedings. The  master  reports  as  vouched  before  him  for  salary,  ex- 
penses, and  money  advanced  by  the  petitioner  to  the  railroad  company 
the  sum  of  $3,296.81.  Of  this  sum,  during  the  90  days  preceding  the 
appointment  of  a  receiver,  there  is  due  for  salary  $600,  for  expenses 
$222.30.  The  order  appointing  the  iiernianent  receiver  in  this  case 
authorized  him,  out  of  the  tolls,  income,  revenue,  and  issues  of  the  rail- 
road companj',  in  addition  to  the  current  expenses  and  charges,  to  pay 
all  the  wages  due  to  the  employes  at  the  date  of  the  order  appointing 
the  temporary  receiver  herein,  for  labor  and  services  within  90  days  be- 
fore the  same.  The  petitioner  was  in  the  employment  of  the  railroad 
company  under  a  fiXed  salary.  The  order  of  Judge  Bond  appointing 
the  receiver  provided  for  all  employes  without  qualification,  meaning 
regular  employes,  employed  generally,  and  not  for  a  particular  act. 
RaUroad  Co.  v.  Wilson,  138  U.  S.  505,  11  Sup.  Ct.  Rep.  405.  The 
l^petitioner  comes  within  this  class,  and  is  also  within  the  protection  of  the 
order.  He  should  get  his  pay  and  necessary  expenses  for  the  90  days 
preceding  the  appointment  of  the  temporary  receiver  out  of  the  income 
made  by  the  receiver;  but  in  no  event  can  he  come  upon  the  proceeds 
of  sale  either  for  the  total  amount  of  his  bill  or  for  this  preferred  part 
of  it.  The  railroad  has  never  been  built  in  Virginia.  It  was,  at  the 
best,  in  the  course  of  construction.  So,  even  were  there  any  diversion 
of  income  for  the  benefit  of  the  bondholders,  of  which  there  is  no  evi- 
dence,— see  Hnance  Co.  v.  Railroad  Co.,  52  Fed.  Rep.  524,  (decided 
at  this  term,) — the  equity  established  in  Fosdick  v.  Scliall,  99  U.  S.  235, 
goes  only  to  claims  against  a  railroad  as  a  going  concern,  and  does  not 
exist  in  favor  of  those  aiding  in  constructing  a  railroad, —  Wood  v.  Guar- 
antee Trust  Co.,  128  U.  S.  416,  9  Sup.  Ct.  Rep.  131,— and  if,  perchance, 
the  income  should  fail,  this  will  not  of  itself  give  a  right  to  go  against 
the  corpns  or  the  proceeds  of  sale, — Railroad  Co.  v.  Cleveland,  125  U.  S. 
658,  8  Sup.  Ct.  Rep.  1011.  Let  an  order  be  taken  conforming  to  this 
opinion.  The  petitioner  may,  if  he  desires,  take  judgment  against  the 
railroad  company  for  so  much  of  his  claim  as  is  not  preferred.  His  lien 
for  the  retention  of  papers  is  recognized  and  allowed  as  to  the  whole 
claim. 
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Bellows  v.  Sowles  et  oil. 

'CircuU  Court,  D.  Vermont.    October  25, 1892.) 

Equitt— Parties— Bill  to  Recover  Leoaot. 

A  legatee  under  a  will  brought  a  bill  against  the  executor  and  against  the  T^ 
celver  of  a  bank  to  reach  property  of  the  testator  held  by  the  bank,  and  moved  that 
other  legatees  of  the  same  amount  be  made  parties.  Held,  that  there  was  no 
ground  for  compelling  the  other  legatees  to  become  parties  to  the  suit,  for,  though 
they  claimed  in  the  same  right,  they  did  not  claim  the  same  trust  property,  bat 
merely  their  separate  shares  in  the  avails  of  it,  if  any,  after  the  assets  had'  been 
collected  and  distributed  in  some  way  by  decree  of  the  probate  court. 

In  Equity.  Suit  by  Frederick  Bellows  against  Edward  A.  Sowles,  as 
executor  of  the  wills  of  Hiram  and  Susan  Bellows,  and  against  Chester 
W.  Witters,  as  receiver  of  the  First  National  Bank  of  St.  Albans.  Mo- 
tion by  complainant  for  an  order  of  court  making  Charles  Bellows  and 
Bert  Bellows  parties  to  the  suit.     Denied. 

CheAer  W.  Witters,  pro  «e. 

Wheeler,  District  Judge.  The  orator  and  his  brothers,  Charles  and 
Bert,  are  alleged  to  be  legatees  of  $2,000  each  in  the  wills  of  Hiram  and 
Susan  Bellows,  of  which  the  defendant  Sowles  is  executor.  He  has 
brought  this  suit  in  behalf  of  himself  and  all  others  in  like  interest  who 
will  join  him  in  it,  to  reach  real  and  personal  estate  which  was  of  the  tes- 
tators acquired  by  the  First  National  Bank  of  St.  Albans,  of  which  the 
defendant  Witters  is  receiver.  They  have  not  joined  in  the  suit,  and 
this  defendant  moves  that  they  be  made  parties,  as  claimants  of  the  same 
property,  by  order  of  court.  But  these  legatees  are  not  claimants  of  the 
same  property.  Each  claims  a  separate  legacy  of  $2,000  in  money.  In 
this  state,  jurisdiction  of  distribution  of  estates  of  deceased  persons  is 
vested  exclusively  in  the  probate  courts.  The  equity  jurisdiction  of  this 
court  cannot  be  restrained  by  statutes  of  the  state.  Wayman  v.  Southard, 
10  Wheat.  1;  Beers  v.  Haughton,  9  Pet.  329.  But  the  rights  of  the  par- 
ties are  to  be  ascertained  by  the  laws  of  the  state.  The  legacies  are  not 
made  chargeable  upon  any  of  the  property,  and  neither  of  the  legatees 
is  entitled  to  a  decree  against  the  receiver  merely  because  the  legacies 
are  unpaid,  and  he  has  assets  of  the  estates.  The  assets  must  be  got 
together,  and  be  distributed  by  decree  under  the  will  in  some  way,  be- 
fore either  will  be  entitled  to  them.  Boyden  v.  Ward,  38  Vt.  628.  The 
legatees  claim  in  the  same  right,  but  that  is  not  enough  to  warrant  for- 
cing either  to  become  a.  party  to  a  suit  of  the  other.  They  do  not  claim 
the  same  trust  property  in  litigation  before  the  court,  but  merely  their 
separate  shares  in  the  avails  of  it,  if  any.  No  ground  appears  for  com- 
pelling them  to  become  parties  to  another's  suit.     Motion  denied. 
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FooTE  et  al.  v.  Glenn. 
(CireuU  CmcrU  D.  New  Jersey.    September  27, 1893.) 

bMDNCTIOK— HRSTXAIilIKO  ENFORCEMENT  Of  JCDOMENT— FBDERAL  ▲ND  StATE  CoVRTS. 

■  Decrees  of  state  courts,  havine  jurisdiction,  in  a  suit  against  a  corporation, 
brought  by  a  creditor  on  behalf  of  himself  and  others,  established  the  validity  and 
declared  the  legal  effect  of  a  deed  of  trust  made  by  the  corporation  for  benefit  of 
creditors,  ascertained  the  debts  o'ving  by  it,  and  made  calls  on  unpaid  subscrip- 
tions to  its  capital  stock,  upon  which  the  trustee  appointed  to  execute  the  deed  of 
trust  recovered  judgment  against  a  stockholder  in  a  United  States  oircuit  coui-t  in 
another  state.  Held,  that  that  court  would  not  restrain  the  enforcement  of  such 
judgment  upon  charges  of  fraud  and  collusion  ;n  the  allowance  of  claims  by  the  de- 
crees of  the  state  courts,  neither  the  corporation  nor  the  creditors  whose  claims 
were  impugned  beinjf  parties  to  the  suit  for  injunction,  and  there  being  other  cred- 
itors having  just  claims  for  the  payment  of  which  there  were  no  assets  except  the 
unpaid  subscriptions;  as,  even  if  more  than  the  complainant's  just  proportion  of 
such  valid  claims  should  be  collected  by  execution,  the  excess  would  be  refunded. 

In  Equity.     Motion  fpr  preliminary  injunction.     Denied. 

Suit  by  John  T.  Foote,  Catharine  J.  Cooper,  and  Robert  D.  Foote 
against  John  Glenn,  trustee  of  the  National  Express  &  Transportation 
Company,  to  restrain  the  enforcement  of  a  judgment  recovered  by  de- 
fendant against  the  complainant  John  T.  Foote.  See  36  Fed.  Rep.  824. 
The  complainants  joining  with  Foote  in  the  bill  were  the  sureties  upon 
the  bond  given  by  him  upon  allowance  of  a  writ  of  error  to  review  said 
judgment.  Complainants  moved  on  their  bill  and  affidavits  for  a  pre- 
liminary injunction. 

Alfred  Mills  and  George  ZabrisMe,  for  complainants. 

Charles  Marshall  and  Charles  Biddk,  for  defendant. 

Before  Acheson,  Circuit  Judge,  and  Green,  District  Judge. 

AcHEsoN,  Circuit  Judge.  That  the  chancery  court  of  the  city  of  Rich- 
mond, Va.,  in  the  suit  brought  by  William  W.  Glenn,  suing  on  behalf 
of  himself  and  other  creditors,  against  the  National  Express  &  Trans- 
portation Company,  a  corporation  of  Virginia,  and  others,  had  jurisdic- 
tion to  make  its  decree  of  December  14,  1880,  establishing  the  validity 
of  the  deed  of  trust  for  the  benefit  of  creditors,  executed  by  the  said 
corporation,  and  declaring  its  legal  effect,  removing  the  surviving  trus- 
tees thereunder,  and  appointing  a  new  trustee  (John  Glenn)  in  their 
place,  ascertaining  the  debts  owing  by  the  corporation,  and  making  an 
asse.ssment  and  call  upon  the  subscribers  to  its  capital  stock  for  a  partial 
payment  of  their  unpaid  subscriptions,  for  the  purpose  of  satisfying  the 
debts  of  the  corj)oration,  and  that  the  circuit  court  of  Henrico  county, 
Va.,  to  which  the  cause  was  removed,  had  jurisdiction  to  make  its  de- 
cree in  chancery  of  March  26, 1886,  for  an  additional  assessment  and 
call  upon  said  subscribers,  are  propositions  no  longer  debatable,  in  view 
qf  the  decisions  of  the  supreme  court  of  appeals  of  Virginia  in  T^ms^ 
Adm'r  v.  Glenn,  84  Va.  947,  6  S.  E.  Rep.  866,  and  Hamilton  v.  Glenn, 
85  Va.  901,  9  S.  E.  Rep.  129,  and  the  decisions  of  the  supreme  court 
of  the  United  States  .in /TattitJM  v.  Glenn,  131  U.  S.  319,  9  Sup.  Ct.  Rep. 
739;  Gknn  v.  Liggett,  135  U.  S.  b-',?>,  10  Sup.  Ct.  Rep.  867;  and  Glenn 
■  v..52F.no.G— 34 
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V.  Marbury,  145  U.  S.  499,  506.  12  Sup.  Ct.  Rep.  914.  It  is  indeed 
true  that  the  bill  now  before  us  to  restrain  the  trustee,  John  Glenn,  from 
enforcing  his  judgment  obtained  on  the  law  side  of  this  court  against 
the  complainant  Foote,  one  of  the  subscribers  to  the  capital  stock  of  said 
corporation,  proceeds  upon  the  ground  that  the  Virginia  decrees  were 
procured  by  fraud.  The  fraud,  however,  specifically  charged  by  the. bill 
and  set  forth  in  the  exparte  affidavits  filed  in  support  of  the  present  mo- 
tion is  that  certain  claims  were  allowed  by  the  decree  of  December  14, 
1880,  which  were  open  to  valid  defenses,  and  that  other  specified  claims 
were  thereby  allowed  which  were  unfounded  and  fraudulent,  and  that 
the  court  was  kept  in  ignorance  of  the  facts  by  the  fraud  and  collusion 
of  parties  to  the  cause.  But,  if  this  be  so,  how  can  this  court  properly 
interfere?  By  what  rightful  authority  can  we  undertake  to  pass  upon 
the  merits  of  individual  claims  sanctioned  by  the  Richmond  court? 
Neither  the  corporation  nor  the  creditors  whose  claims  are  here  impugned 
are  before  us,  or  within  the  reach  of  the  process  of  this  court.  Fur- 
thermore, the  fraud  now  complained  of,  if  proved,  would  not  invalidate 
the  whole  proceedings  in  the  Virginia  courts.  It  is  not  denied,  that 
there  are  creditors  of  the  corporation  who  have  just  claims  which  should 
be  paid.  Now,  those  creditors  are  not  responsible  for  the  fraud  alleged, 
and  they  ought  not  to  be  prejudiced  thereby.  There  are  no  assets  for 
the  payment  of  unquestioned  and  unimpeachable  claims  except  the  un- 
paid stock  subscriptions.  The  trustee  appointed  by  the  Virginia  court 
of  chancery,  acting  under  the  above-reciled  decrees,  is  proceeding  to 
collect  the  stock  as-sessments  for  the  payment  of  the  debts  of  the  corpo- 
ration. The  distribution  of  the  fund  so  to  be  raised  is  exclusively  a  ■ 
matter  for  the  Virginia  chancery  court.  Indeed,  that  court  is  dealing 
with  a  trust  over  which  it  has  acquired  rightful  jurisdiction.  The  com- 
plainants, therefore,  in  seeking  redress  here,  are  in  the  wrong  forun). 
Their  application  for  relief  against  the  consequences  of  the  alleged  fraud 
should  be  addressed  to  the  Virginia  court.  The  case,  we  think,  falls 
directly  within  the  principle  of  the  decision  in  Graham  v.  Railroad  Co., 
118  U.  S.  162,  6  Sup.  Ct.  Rep.  1009.  We  must  assume  that  the  Vir- 
ginia chancery  court  is  freely  open  to  the  complainants,  and  it  is  not  to 
be  doubted  that  upon  proper  complaint  that  tribunal  will  investigate  the 
facts,  and  grant  appropriate  relief  if  fraud  should  be  shown.  In  the 
mean  time  the  worst  that  can  befall  the  complainants  is  that  a  greater 
sum  may  be  collected  by  execution  at  law  than  Foote's  just  proportion 
of  the  valid  claims  against  the  corporation  as  they  may  be  established 
ultimately.  But,  if  this  should  prove  to  be  the  case,  the  excess  will  be 
refunded;  and,  assuredly,  the  possibility  that  he  may  now  be  compelled 
to  pay  more  than  may  be  needed  in  the  end  affords  no  equitable  ground 
for  restraining  execution  upon  the  judgment  which  the  trustee  has  re- 
covered against  him  upon  the  assessments  and  calls  made  by  the  chan- 
cery court.  Kennedy  v.  Gibson,  8  Wall.  498,  505.  We  must  deny  the 
motion  for  a  preliminary  injunction,  and  dissolve  the  restraining  order 
heretofore  made. 

Green,  District  Judge,  concurs. 
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CoE  V.  East  &  W.  R.  Co.  of  Alabama  et  oZ. 

Grant  et  al.  v.  Same,  (Schley,  Intervener.) 
(Circuit  Court,  W.  D.  Alabama,  S.  D.    January  18, 1892.) 

1.  COBPORATIONB — IsSUK  OP  STOCK    FOK  CONSTRUCTIOS  OF  RAILROAD — CONSTITTTIONAL 

RKSTRICTlOJi. 

Certain  stockholders  and  directors  of  a  railroad  company,  who  owned  a  control- 
ling interest  therein,  having  the  best  interests  of  the  company  in  view,  and  with  the 
concurrence  of  all  the  other  stockholders,  negotiated  a  contract  on  its  behalf  with 
a  construction  company  for  the  building  of  a  portion  of  the  road  for  $10,000  per  mile 
in  the  bonds,  and  ilO,000  per  mile  in  the  stock,  of  the  railroad  company.  Held, 
that  as  the  contract  appeared  to  be  fair,  under  the  circumstances,  and  involved  no 
fraudulent  overvaluatioD  of  the  wOrk,  the  bonds  and  stock  issaed  io  accordance 
with  its  terms  were  not  void,  under  Const.  Ala.  art.  14,  S  8,  providing  that  "no cor- 
poration shall  issue  stock  except  for  money,  labor  done,  or  money  or  property  ac- 
tually received,  and  all  fictitious  increase  of  stock  or  indebtedness  shall  be  void. " 

2.  Bamk— Contracts  between  Co.mpaxies  Having  Same  Directors— Ratification— 

Issue  of  Bonds. 

The  same  persons,  being  also  the  stockholders  and  directors  of  an  iron  company, 
negotiated  in  good  faith  a  contract  between  the  railroad  company  and  the  Iron 
company,  which  took  the  form  of  a  resolution  by  the  railroad  company  to  lease  a 
railroad  owned  by  the  iron  company,  and  pay  in  stocks  and  bonds,  and  of  a  sub- 
scription by  the  iron  company  to  be  paid  in  property,  viz.,  a  lease  of  their  railroad : 
and  the  contract  was  ratified  by  a  unanimous  vote  of  all  the  stockholders  of  the 
railroad  company.  Held,  that  the  contract  was,  at  worst,  only  voidable,  and  as  no 
fraud  or  intentional  overvaluation  appeared,  and  the  consideration  was  as  nearly 
adequate  as  could  be  expected  under  the  circumstances,  the  bonds  issued  in  ac- 
cordance therewith  were  valid. 

3.  Same — Issue  of  Bonds — Purchase  bt  CoNTROixrao  Directors  at  Discount. 

Subsequently,  the  same  persons,  retaining  control  of  the  railroad  company,  fore- 
bore  to  collect  interest  on  its  first  mortgage  bonds  held  by  them,  and  advanced  to 
it  money  for  repairs  made  necessary  by  an  unusual  flood,  and  for  improvements, 
until  such  floating  debt  amounted  to  upwards  of  t;MO,000.  For  the  purpose  of  pay- 
ing this,  a  meeting  of  stockholders  authorized  the  issue  of  debenture  bonds  of  the 
railroad  company,  not  exceeding  *500,000,  to  be  secured  by  a  second  mortgage.  The 
directors  had  previously  resolved  that  such  bonds,  when  issued,  should  not  be  dis- 
posed of  at  less  than  Bo  per  cent.  Held,  that  the  purchase  by  such  persons,  holding 
the  entire  floating  debt,  of  the  whole  amount  of  bonds  authorized,  paid  for  in  such 
indebtedness,  and  the  balance  in  cash,  was  valid. 

4.  Same — Rights  of  Bondholders— Impeacuino  Prior  Indebtedness. 

Thereafter,  in  accordance  with  resolutions  of  the  stockholders  in  the  railroad 
company,  which  were  assented  to  by  all  the  stockholders,  and  which  authorized  the 
issuance  of  consolidated  flrst  mortgage  bonds,  in  order  to  extend  and  improve  the 
road,  to  take  up  and  retire  the  first  mortgage  bonds  and  debenture  bonds,  and  to 
cancel  the  first  and  debenture  mortgages,  the  railroad  company  issued  to  the  same 
persons  consolidated  flrst  mortgage  bonds,  and  took  up  at  an  agreed  rate  the  de- 
benture bonds  purchased  by  them,  the  first  mortgage  bonds  and  stock  issued  to 
them  and  to  the  iron  company,  and  the  first  mortgage  bonds  and  stock  issued  to 
the  construction  company,  and  subsequently  sold  to  them  by  that  company  to  ena- 
ble it  to  complete  the  roaid.  Held,  in  an  action  to  foreclose  such  consolidated  flrst 
mortgage,  that  subsequent  purchasers  from  them  of  such  consolidated  first  mort- 
gage bonds  were  chargeable  with  notice  of  the  prior  bonds  and  mortgages,  and  of 
the  terms  on  which  such  consolidated  bonds  were  issued,  and  that,  the  railroad 
company  acquiescing  in  the  transaction,  and  no  intention  to  defraud  subsequent 
creditors  being  shown,  such  subsequent  purchasers  could  not  impeach  the  prior 
indebtedness  on  which  jsuch  bonds  were  issued,  in  order  to  invalidate  the  balance 
of  the  bonds. 

5.  Ei^riTY- Relief  from  Fraud— Reliance  on  False  Representations. 

Holders  of  first  mortgage  bonds  of  a  railroad,  having  contracted  with  brokers  to 
sell  them  all  their  bonds,  transferred  to  the  brokers  a  portion  of  the  bonds,  and  to- 
gether with  the  brokers  fraudulently  procured  the  listing  of  the  bonds  in  the  New 
York  Stock  Exchange.  Held,  that  persons  who  loaned  money  to  the  brokers  on  such 
bonds  as  security,  relying  either  on  the  standing  and  representations  of  the  brokers, 
or  on  quotations  made  in  the  New  Tork  Stock  Exchange,  and  produced  by  fictitious 
manipulations  of  the  brokers,  and  not  on  the  false  representations  mad6  by  the 
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original  holders  to  secure  the  listiDK,  and  who,  on  nonpayment  of  the  loans,  were 
compelled  to  buy  in  the  bonds  held  as  security,  were  not,  on  the  ground  of  fraud, 
entitled  to  priority  over  such  original  holders  in  the  applioation  of  Xbe  proceeds  of 
foreclosure  to  the  satisfaction  of  the  bonds. 

8.  Corporation's— Meetixo  of  Stockholders— Notice— Report. 

Notice  was  given  to  the  stcclcholders  of  an  Alabama  railroad  company  of  a  meet^ 
ing  to  be  held  at  a  place  in  the  state  on  April  20,  1S87,  to  increase  the  bonded  in- 
debtedness  of  the  company,  and  prior  to  that  date  every  stockholder  consented  in 
writing  to  the  increase.  On  March  84, 1887,  the  board  of  directors  held  a  meeting 
in  the  state,  at  which  the  call  of  the  stockholders'  meeting  and  the  written  consent 
of  all  the  stockholders  were  recited,  and  the  issuance  of  the  bonds  was  authorized ; 
and  subsequently  a  report  of  the  directors'  meeting,  reciting  the  stockholders' 
consent,  was  filed  with  the  secretary  of  state.  Held,  that  there  was  a  sufBcient 
compliance  with  the  law  of  Alabama  providing  that  a  stockholders'  meeting  to  in- 
crease the  indebtedness  of  a  corporation  must  be  held  in  the  state,  that  the  call 
must  state  the  time,  place,  and  object  of  the  meeting,  and  that  a  report  of  the 
meeting  must  be  filed  with  the  secretary  of  state. 

7.  Same  — FOBECLOSCRE  of  Mortoaoe  to  Satisft  Bonds  — Riobts  of  Intbrvesino 

JiTOOMEXT  CbBDITOKS. 

Fart  of  the  consolidated  first  mortgage  bonds  of  a  railroad  company  were  placed 
in  the  bands  of  a  trust  company,  to  be  issued  to  a  construction  company  on  certain 
certificates  of  the  completion  of  an  extension  of  the  road.  When  the  extension  was 
practically  completed,  the  bonds  were  issued  on  certificates  to  the  construction 
company,"but  were  retained  by  the  trust  company  to  secure  prior  advances.  Soon 
after,  the  construction  company  failed,  and  a  contractor,  whose  contract  to  build 
part  of  the  road  was  entirely  with  the  construction  company,  and  contained  no 
agreement  to  satisfy  the  same  in  the  railroad  bonds,  sued  the  railroad  company, 
and  obtained  judgment  for  the  balance  due.  Held,  that  the  contractor  bad  no 
claim  on  the  bonds  in  the  hands  of  the  trust  company  to  subject  them  to  the  satis- 
faction of  his  judgment. 

« 

In  Equity.  Bill  filed  by  the  American  Loan  &  Trust  CJompany, 
trustee,  for  which  company  Geoi^e  S.  Coe  was  sulstituted,  pending  the 
suit,  as  trustee  and  complainant,  against  the  East  &  West  Railroad  Com- 
pany of  Alabama  and  others,  to  foreclose  the  first  consolidated  mortgage 
of  said  railroad  company,  for  the  equal  benefit  of  the  holders  of  its 
bonds,  to  the  number  of  1,750;  and  auxiliary  bill  by  Grant  Bros,  and 
others  against  the  same  defendants  and  James  W.  Schley,  an  intervening 
judgment  creditor,  to  declare  void  966  of  the  bonds,  and  to  foreclose 
said  mortgage  for  the  benefit  of  the  holders  of  the  balance  of  the  bonds. 
Decree  for  complainant  Coe,  and  denying  the  relief  prayed  for  by  com- 
plainants Grant  Bros,  and  others,  and  by  intervener,  Schley. 

For  prior  opinions  rendered  in  the  course  of  this  litigadon,  see  37 
Fed.  Rep.  242;  40  Fed.  Rep.  182,  384;  and  46  Fed.  Rep.  102,  For 
opinion  on  denial  of  motion  to  dismiss  appeal  of  Grant  Bros,  from  the 
decree  herein,  see  50  Fed.  Rep.  795. 

R.  L.  Fmder,  for  complainant. 

John  H.  Imer,  for  East  &  W.  R.  Co. 

Calhoun,  King  &  Spmtlding,  for  Grant  Bros. 

Wager  Swayne  and  A.  Prentice,  for  Browning  Bros. 

F.  S.  Simih,  for  Kelly  &  Byrne. 

Webb  &  lyiman,  for  intervener  and  defendant  Schley. 

Pakdee,  Circuit  Judge.  The  American  Loan  &  Trust  Company,  in 
June,  1888,  filed  its  bill  to  foreclose  the  consolidated  first  mortgage  of  the 
East  &  West  Railroad  Company  of  Alabama,  for  the  equal  benefit  of  the 
holders  of  all  or  any  of  its  bonds.     The  bill  alleged  that  the  railroad 
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company  hdd  disposed  of  1,750  of  said  bonds  to  bona  fide  holders  for 
value,  and  that  all  of  said  1,750  bonds  were  valid.  The  bill  also  dis- 
closed the  fact  that  the  mortgaged  premises  were  in  the  hands  of  a  re- 
ceiver appointed  by  this  court.  It  prayed  foreclosure  and  sale  of  the 
property  for  the  payment  of  the  said  bonds,  and  that  the  mortgaged 
property  be  placed  in  the  hands  of  the  receiver  to  be  appointed  under 
the  foreclosure  bill,  which  was  subsequently  done,  one  receiver  of  this 
court  surrendering  possession  to  another. 

On  the  26th  of  July  an  order  was  granted  allowing  Grant  Bros,  to  file 
an  auxiliary  bill  in  behalf  of  theujselves  and  all  other  bondholders  sim- 
ilarly situated,  which  bill  set  up  the  fact  that  966  of  the  1,750  bonds 
were  invalid  and  illegal,  and  were  taken  by  the  defendants  W.  C.  Brown- 
ing, Edward  F.  Browning,  John  Hull  Browning,  and  Amos  G.  West 
from  the.  railroad  company  without  consideration,  and  were  a  fictitious 
debt,  and  that  Eugene  Kelly  and  John  Byrne  had  acquired  an  interest 
in  said  bonds  with  full  knowledge  of  all  these  facts.  It  also  alleged  that 
the  bonds  held  by  Grant  Bros,  and  other  holders  for  value  had  been  ac- 
quired for  a  valuable  consideration,  without  notice  of  any  defect,  and 
that  they  had  been  induced  to  buy  the  same  by  a  series  of  misstatements 
and  misrepresentations  as  to  the  condition  of  said  road,  the  payment  of 
its  interest,  and  its  fiscal  condition,  made  by  Edward  F.  Browning,  J. 
Hull  Browning,  and  A.  G.  West,  or  Grovest^n  «fe  Pell,  a  firm  of  brokers 
acting  in  conjunction  with  said  last-named  parties.  The  bill  does  not 
seek  to  prevent  the  foreclosure  of  the  mortgage,  but  prays  that  the  966 
bonds  should  be  adjudged  ill^al,  fictitious,  fraudulent,  and  void,  and 
not  entitled  to  participate  in  the  proceeds  of  the  mortgaged  premises; 
and  that  the  foreclosure  prayed  for  in  the  original  bill  of  the  American 
Jjoan  &  Trust  Company  should  be  for  the  equal  benefit  only  of  the  said 
consolidated  first  mortgage  bonds  adjudged  to  be  valid  by  the  decree  to 
be  rendered  in  the  Grant  Bros.  case. 

Each  of  the  individual  defendants  has  filed  an  answer  denying  gener- 
ally and  specifically  all  the  allegations  of  Grant  Bros.'  bill  of  complaint, 
so  far  as  said  averments  impeach,  in  any  particular,  the  bona  fides  of 
said  .defendants,  respectively. 

Subsequent  to  making  up  the  issues,  the  American  Loan  &  Trust  Com- 
pany having  failed  in  business,  and  gone  into  the  possession  of  a  receiver, 
due  proceedings  were  had  by  which  the  American  Loan  <fe  Trust  Com- 
pany was  removed  as  trustee  under  the  first  consolidated  mortgage  of  the 
East  &  West  Railroad  of  Alabama,  and  George  S.  Coe,  Esq.,  substituted 
as  trustee  and  complainant  herein. 

To  the  main  bill,  defendant  railroad  company  and  James  W.  Schley 
have  filed  answers.     The  intervention  of  Schley  is  also  at  issue. 

AvjsHiary  Bill  of  Grant  Bros,  The  complainants  in  the  auxiliary  bill 
have  standing  in  this  cause  only  as  bona  ,^(ie  owners  and  holders  of  bonds 
issued  under  the  mortgage  granted  in  1887  by  the  East  &  West  Railroad 
Company  of  Alabama,  in  which  mortgage  all  bonds  are  styled  "First 
Consolidated  Mortgage  Bonds."  The  resolutions  of  the  .stockholders  of 
the  East  &  West  Railroad  Company  of  Alabama,  which  authorized  the 
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issuance  of  the  first  consolidated  mortgage  bonds,  and  which  was  as- 
sented to  by  each  and  every  stockholder,  recite  that — 

"The  bonds  were  to  be  issued  for  the  purpose  of  providing  funds  for  the  ex- 
tension and  completion  of  the  road  of  tbe  company,  to  widen  its  gauge,  and 
to  take  up  and  retire  the  present  outstandipg  first  mortgage  bonds  and  de- 
benture bonds,  and  retiring  them,  and  canceling  said  first  and  debenture 
mortgage,"  etc. 

At  the  time  those  resolutions  were  passed,  there  was  outstanding  in- 
debtedness of  the  East  &  West  Railroad  Company  of  Alabama,  and  to  a 
large  amount  represented  by  bonds  secured  by  a  first  mortgage  of  the 
railway  property,  and  by  debenture  bonds  secured  by  a  second  mort- 
gape  of  the  railway  property. 

The  holders  of  the  first  consolidated  bonds  are  charged  with  notice  of 
the  prior  bonds  and  mortgages,  and  of  the  terms  upon  which  their  own 
bonds  were  issued.  Caylus  v.  Railroad  Co.,  10  Han,  295;  Bronaonv. 
Railroad  Co.,  2  Wall.  287-311.  This  being  the  case,  it  is  very  doubtful 
whether  complainants  can  impeach  the  indebtedness  which  existed  prior 
to  the  issuance  of  their  bonds,  and  upon  which  their  bonds  are  based. 
At  the  titne  the  first  consolidated  bonds  were  authorized  and  issued, 
every  interest  consented, — every  bondholder,  every  stockholder,  and  the 
board  of  directors,  and,  so  far  as  the  record  shows,  every  creditor;  and 
the  transaction  was  the  consolidation  of  two  series  of  bonds  secured  by 
mortgages  of  different  dates  into  an  equal  number  of  bonds  running  a 
longer  time,  and  bearing  the  same  rate  of  interest,  secured  by  one  mortr- 
gage  on  practically  the  same  property.  Any  and  all  the  defects  of  con- 
sideration, and  all  equities  existing  to  the  prejudice  of  the  prior  bonds, 
were  waived  and  extinguished,  and  it  was  competent  for  the  railroad 
company  to  make  such  waiver.  See  Broiuon  v.  Railroad  Co. .  supra.  Even 
if  the  railroad  company  had  been  wronged  or  cheated,  it  would  seem 
that  subsequent  creditors  and  subsequent  purchasers  have  no  right  to 
question  the  transaction  as  long  as  the  railroad  company  acquiesces,  and 
no  intention  to  defraud  subsequent  creditors  is  shown.  See  Graham  v. 
Railroad  Co.,  102  U.  S.  148.  -\nd  the  same  case  denies,  in  respect  to 
such  matters,  that  a  corporation  stands  on  an^  different  footing  froip  an 
individual  debtor. 

The  issues  made  up  by  the  pleadings  challenge,  and  inquiry  has  been 
largely  made  into,  the  transactions  in  pursuance  of  which  the  railroad 
company  in  1882,  1883,  1884,  and  1885  put  out  the  first  mortgage 
bonds  for  purchase  and  construction  of  its  railroad,  and  in  1886  issued 
its  debenture  bonds,  and  sold  the  same  to  pay  its  floating  debt.  The 
real  basis  of  the  first  mortgage  bonds  and  of  the  debentures  are  two 
transactions  in  1882, — the  purchase  of  the  Cherokee  Etailroad  from  the 
Cherokee  Iron  Works,  and  the  construction  contract  with  Michael  Duff 
assigned  to  and  assumed  by  the  Southern  Railroad  Construction  Com- 
pany. The  complainants  claim  that  the  Brownings  and  West  had  an 
interest  in  the  Southern  Railroad  Construction  Company,'  and  that  they 
were  its  agents  or  managers,  and  that  practically  it  was  a  mere  figure- 
head to  represent  the  Brownings'  interest.     The  evidence  shows  it  to 
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have  been,  and  to  still  be,  for  that  matter,  a  duly  incorporated  company 
under  the  laws  of  the  slate  of  New  Jersey. 

If  all  the  complainants'  claim  in  that  behalf  be  admitted,  still  the  con- 
tract with  the  Southern  Railroad  Construction  Company  was  binding 
upon  the  railroad  company,  as  the  same  was  fully  and  duly  authorized 
at  a  meeting  of  stockholders  held  at  the  time  the  negotiations  were  pend- 
ing, with  full  notice  of  all  terms  and  details,  and  the  same  has  been 
ratified  from  time  to  time  by  the  stockholders  and  different  boards  of 
directors  up  to,  if  not  since,  the  institution  of  this  suit.  And  in  this 
case  the  company  in  its  answer  still  insists  that  it  was  a  valid,  binding 
contract.  The  various  agreements  in  the  record  in  relation  to  construc- 
tion are  to  be  considered  as  one  contract,  put  in  the  form  of  a  subscrip- 
tion to  stock  by  Michael  Duff, — an  agreement  with  him  to  pay  for  con- 
struction, both  stock  and  bonds,  and  the  assignment  to,  and  the  assump- 
tion by,  the  Southern  Railroad  Construction  Company,  all  in  good  faith 
and  under  the  advice  of  counsel. 

If  it  be  conceded  that  the  Browniftgs  and  West,  who  were  directors  of 
and  controlling  the  East  &  West  Railroad  Company  of  Alabama,  were 
also  interested  in  and  controlling  the  Southern  Railroad  Construction 
Company,  and,  as  claimed,  were  the  parties  who  actually  advanced  the 
means  to  build  and  construct  the  road,  received  the  bonds  and  stock  is- 
sued under  the  contract  in  payment  therefor,  and  that  the  complainants, 
acquiring  an  interest  years  after,  have  been  injured  by  the  transaction, 
and  can,  in  this  proceeding,  inquire  into  and  attack  the  same,  the  ques- 
tion still  is  whether,  under  all  the  circumstances,  the  transaction  was 
not  valid.  Certainly,  if  the  contract  inured  to  the  benefit  of  the  rail- 
road company,  and  was  the  best  available  method  for  securing  the  con- 
struction of  the  road,  and  there  was  no  palpable  overvaluation  of  the 
work  performed  and  moneys  advanced,  nor  undervaluation  of  the  stocks 
and  bonds  received  in  payment,  and  it  resulted  in  no  injury  to  any  per- 
son in  interest  at  the  time,  it  should  not  be  set  aside  on  technicalities, 
but  only  in  case  of  palpable  intended  violation  of  law.  The  case  of  Van 
Colt  V.  Van  Brunt,  82  N.  Y.  535,  is  directly  in  point: 

"The  right  of  the  oflicers  of  a  railroad  corporation  to  enter  into  an  agree- 
ment to  build  its  road,  and  pay  for  the  construction  of  the  same  in  stocks  and 
bonds,  cannot  be  seriously  questioned,  and  contracts  of  tliis  description  are 
frequently  made  for  such  a  purpose.  In  Angell  &  Ames  on  Corporations, 
(section  590«,)  it  is  laid  down:  'An  agreement  is  often  made  by  railroads  to 
pay  the  persons  building  tliem  a  certain  proportion  of  the  contract  price  in 
stock.  Under  such  a  contract  the  contractor  is  entitled  to  the  proportion  in 
stock,  at  its  current  market  value,  at  the  time  payment  should  have  been 
made.  And  if  the  stock  depreciate,  so  that  it  has  no  market  value,  the  amount 
agreed  to  be  paid  in  stock  must  be  paid  in  money.'  See  Hart  v.  Laumati,  29 
Barb.  410;  Moore  v.  Railroad  Co.,  12  Barb.  156;  Porter  v.  Railroad  Co.,  32 
Me.  539.  If  a  contract  can  be  made  to  pay  in  part  for  building  a  portion  of 
the  road,  it  may  also  be  made  to  pay  for  the  whole  thereof  in  like  manner,  and 
there  is  no  valid  ground  for  claiming  that,  where  the  contractor  is  entitled  to 
stock  at  its  market  Viilue,  he  would  be  liable  for  the  difference  between  the 
market  value  and  the  par  value  thereof.  There  is  oo  evidence  in  the  record 
before  us  to  establish  alBrmatively  that  the  value  of  the  work  done  and  mate- 
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rials  furnished  was  lesa  than  the  fair  and  just  value  of  the  stock,  or  that  the 
road  built  and -equipped  was  worth  less  than  said  stock.  In  fact  the  testi- 
tnony  shows  that  the  amount  expended  exceeded  the  actual  value  of  the  stuck 
and  bonds  which  were  received  in  consideration  of  the  same. 

"The  evidence  also  established  that  the  stock  never  had  any  market  value 
whatever.  It  is  true  that  some  of  the  bonds  were  disposed  of  at  50  and  65 
cents  upon  the  dollar,  and  less,  and  in  some  instances  by  throwing  in  stock 
to  the  same  amount,  and  one  half  more,  and  in  one  instance  taken  at  par 
in  part  payment  of  a  debt;  but  they  were  intrinsically  valueless,  and  after 
a  while  were  sold  for  only  a  nominal  sum,  until  at  last  no  one  outside  of 
the  company  would  take  either  the  bonds  or  stock  at  any  real  price.  The 
arrangement  for  the  building  of  the  road  was  made  after  full  deliberation 
and  consultation,  with  the  knowledge  and  approval  of  all  the  directors  and 
stockholders.  It  was  assented  to  as  the  only  means  furnished,  and  the  only 
offer  which  could  be  obtained  from  any  one,  to  insure  the  construction  of 
the  railroad.  It  was  the  best  thing  which  could  be  done  under  the  circum- 
stances, was  entirely  satisfactory,  and  made  most  clearly  without  any  in- 
tention to  defraud  the  company  or  its  creditors,  and  in  perfect  good  faith. 
It  is  diflicult  to  see  how  creditors  could  be  defrauded,  when  all  the  property 
which  the  company  ever  had  remained  in  its  possession  and  under  its  con- 
trol.   •    •    * 

"It  is  claimed  that  the  defendant,  as  president,  director,  and  trustee,  hav- 
ing wrongfully  appropriated  the  stock  to  himself  without  paying  for  it, 
takes  all  the  obligations  of  a  subscriber.  This  depends  upon  the  question 
whether  the  transfer  of  the  stock  to  the  defendant  and  the  application  of 
the  same  was  wrongful.  It  was  done,  as  we  have  seen,  with  the  full  ap- 
proval of  the  stockholders,  and  in  fact  was  a  necessity,  and,  without  the 
contract  entered  into,  no  portion  of  the  road  could  have  been  built.  If  the 
defendant  had  realized  a  sum  beyond  the  amount  actually  expended,  there 
might  have  been,  perhaps,  some  ground  for  claiming  that  the  arrangement 
should  inure  to  and  lor  the  benefit  of  the  company.  As,  however,  this  was 
not  the  fact,  and  no  special  advantage  accrued  to  the  defendant  from  the 
contract,  and  as  there  is  no  proof  of  any  fraud,  it  is  not  apparent  that  there 
was  any  wrongful  appropriation  of  the  stock  and  bonds,  or  that  the  stock 
and  bonds  were  diverted  from  their  legitimate  use.  The  mere  fact  that  the 
defendant  held  a  certificate  of  the  stock  which  was  transferred  to  him  did 
not  make  him  liable,  as  it  was,  to  all  intents  and  purposes,  paid-up  stock." 

This  case  has  received  some  adverse  criticism,  (2  Mor.  Priv.  Corp.  § 
826;  Cook,  Stocks  <fe  S.  §  47,  note  5;  Jackson  v.  Truer,  64  Iowa.  483, 
20  N.  W.  Rep.  764;)  but  it  has  been  cited  with  approval  and  its  doc- 
trines have  been  reafTirmed  by  the  court  of  last  resort  in  the  state  of 
New  York  in  the  case  of  Ban-  v.  Railroad  Co.,  125  N.  Y.  263,  26  X. 
E.  Rep.  145,  where  it  is  said: 

"The  respondent  has  questioned  the  legality  or  validity  of  the  issue  of 
shares  upon  which  plaintiffs  base  their  right  to  sue.  I  do  not  think  it  is  in  a 
position  to  raise  that  question,  and  for  several  manifest  reasons.  All  of  the 
stock  and  bonds  were  issued  in  payment  for  the  construction  of  the  railroad, 
and  were  taken  by  a  syndicate  of  persons  who  assumed  the  contract  for  the 
work.  It  is  true  that  that  syndicate  was  made  up  of  members  of  the  board 
of  directors,  but  as  the  members  of  the  syndicate  were  practically  the  com- 
pany, and  composed  the  whole  number  of  stockholders,  there  was  no  one  lo 
object,  and  the  manner  in  which  they  chose  to  divide  up  their  interests  in  the 
proprietorship  of  the  corporation,  and  to  represent  them  in  shares,  concerned 
only  themselves.    No  principle  of  law  forbade  the  company  agreeing  to  pay 
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for  the  conBtruction  of  its  railroad  in  the  way  or  in  the  amount  It  did.  Van 
Cott  V.  Van  Bru7it,  82  K.  Y.  535.  If  the  company's  directors  were  inter- 
ested in  the  work  and  profits  of  construction,  and  evaded  a  direct  contract 
through  the  form  or  device  of  an  intermediary  contractor,  that  was  a  matter 
for  the  company,  or  for  its  stockholders,  to  take  bold  of.  But  the  stockhold- 
ers and  the  members  of  the  syndicate  were  the  same  persons,  and,  however 
wrong  the  transaction  might  be  if  other  persons  were  concerned,  here  no  in- 
Jury  was  effected  to  any  one  interested  In  the  corporation.  And.  however 
illegal  the  transaction,  there  was  no  person  apparently  to  complain  of  it.  As 
the  stock  was  issued  as  a  part  of  the  consideration  for  construction,  it  can- 
not be  said  that  it  was  taken  without  value  given,  and  the  mode  of  its  appor- 
tionment or  division  concerned  only  those  interested  in  the  contract  through 
which  it  was  received  as  payment. 

"AVe  may  concede  that  the  contract  was  voidable,  as  a  scheme  concocted 
by  the  directors  for  sharing  in  the  profits  of  construction,  bnt  the  difficulty  is 
that  all  the  members  of  the  corporation  were  assenting  to  it.  Tiiere  was, 
however,  in  fact  no  fraud  practiced  upon  the  company.  Practically,  the  pro- 
moters of  the  corporation  in  this  way  placed  a  valuation  upon  luo  corporate 
properties  and  franchisee,  which  the  contribution  and  expenditure  of  their 
money  created;  and  the  fact  that  they  were  created  for  an  expenditure  less 
than  the  par  value  of  the  aggregate  issues  of  capital  stock  and  bonds  does  not 
affect  the  question  at  all." 

The  constitution  of  the  state  of  Alabama  (article  14,  par.  6)  pre- 
scribes: 

"Nu  corporation  shall  issue  stock  or  bonds  except  for  money,  labor  done, 
or  money  or  property  actually  received,  and  all  fictitious  increase  of  stock  or 
indebted  ess  shall  be  void." 

And  section  1824  of  the  Code  of  Alabama  (1876)  provides: 
"All  subscriptions  to  the  capital  stock  of  any  railroad  proposed  to  be  organ- 
ized under  the  provisions  of  this  article  shall  be  taken  payable  in  money,  la- 
bor, or  property  upon  money  value,  to  be  named  in  the  list  of  subscriptions, 
and,  in  the  event  of  the  failure  to  perform  the  labor  and  deliver  the  property 
according  to  the  terms  of  the  subscription,  the  subscribers  shall  be  bound  to 
pay  lue  amount  named  in  the  subscription  list  in  money." 

A  provision  in  the  constitution  of  Arkansas,  almost  identical  with 
that  of  the  state  of  Alabama,  has  been  construed  by  the  supreme  court 
of  the  United  States  not  to  prevent  the  carrying  out  of  an  agreement  by 
which  the  bondholders  of  a  railroad  stipulated  that  the  road  should  be 
bought  upon  foreclosure  by  trustees,  who  should  convey  it  to  a  new 
company  composed  of  l>ondhoIders,  who  should  receive  mortgage  bonds 
of  the  new  company  in  exchange  for  their  old  bonds,  and  full  paid-up 
stock  subject  to  the  mortgage  debt,  without  any  payment  of  money. 
The  court  said: 

"But  appellant  disputes  its  liability  upon  the  bonds  given  for  the  balance, 
upon  the  theory  that  they  were  prohibited  from  issuing  them  by  the  eighth 
section  of  the  twelfth  article  of  the  constitution  of  Arkansas,  adopted  in  1874. 
That  section  provides  that  no  'private  corporation  shall  issue  stock  or  bonds 
except  for  money  or  property  actually  received  or  labor  done;  and  all  ficti- 
tious increase  of  stock  or  indebtedness  shall  be  void.'  In  support  of  this  view 
our  attention  is  called  to  the  fact,  admitted  by  the  demurrer,  that  the  full 
value  of  the  property,  rights,  and  privileges  conveyed  to  appellant  did  not 
exceed  $1,300,000,  the  amount  at  which  the  capital  stock  was  fixed;  and  con- 
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sequently,  it  is  argued,  the  $2,600,000  of  bonds  were  issued  withoat  any  con- 
sideration received  in  money,  property,  or  labor,  and  represented  only  a  ficti- 
tious indebtedness.  In  other  words,  appellant's  vendors  were  fully  compen- 
sated for  their  interests  by  taking  to  themselves  its  entire  stock. 

"  We  do  not  concur  in  this  view  of  the  case.  It  does  not,  we  think,  rest 
upon  a  sound  interpretation  of  the  state  constitution.  The  prohibition  against 
the  issuing  of  stock  or  bonds,  except  for  money  or  property  actually  received 
or  labor  done,  and  against  the  fictitious  increase  of  stock  or  indebtedness,  was 
intended  to  protect  stockholders  against  spoliation,  and  to  guard  the  public 
against  securities  that  were  absolutely  worthless.  One  of  the  mischiefs  sought 
to  be  remedied  is  the  flooding  of  the  market  with  stock  and  bonds  that  do  not 
represent  anything  whatever  of  substantial  value.  In  reference  to  a  provi- 
sion in  the  constitution  of  Illinois,  adopted  in  1870,  containing  a  prohibition 
as  to  railroad  corporations  similar  to  that  imposed  by  the  Arkansas  constitu- 
tion upon  all  private  corporations,  the  supreme  court  of  the  former  state,  in 
Railroad  Co.  v.  Thompson,  103  III.  187-201,  said:  '  The  latter  part  of  the 
clause  of  the  constitution  in  question,  which  declares  that  "all  stocks,  divi- 
dends, and  other  fictitious  increase  of  the  capital  stock  or  indebtedness  of  such 
corporation  shall  be  void,"  we  think  clearly  points  out  the  chief  object  which 
the  constitutional  convention  sought  to  accomplish  in  adopting  itr  and  to 
this  we  must  look,  in  a  large  degree,  for  a  solution  of  the  language  which 
precedes  it.  The  object  was  doubtless  to  prevent  reckless  and  unscrupulous 
speculators,  under  the  guise  or  pretense  of  building  a  railroad,  or  of  accom- 
plishing some  other  legitimate  corporate  purpose,  from  fraudulently  issuing 
and  putting  upon  the  market  bonds  or  stock  that  do  not,  and  are  not  intended 
to,  represent  money  or  property  of  any  kind,  either  in  possession  or  expect- 
ancy, the  stock  or  bonds  in  such  case  being  entirely  fictitious.'  "  Railroad 
Co.  V.  Dow,  120  U.  S.  287-297,  7  Sup.  Ct.  Kep.  482. 

In  the  cose  of  Elyton  Land  Co.  v.  Birmingham  Warehouse  &  Elevator 
Co.,  9  South.  Rep.  129,  the  supreme  court  of  the  state  of  Alabama, 
in  a  very  able  opinion,  reviewed  all  the  authorities  touching  the  ques- 
tion of  unlawful  issues  of  stock. 

As  the  law  of  Alabama  governs  the  instant  case,  and  as  the  deci- 
sion is  a  full  exposition  of  that  law  on  the  matter  in  hand  by  the 
highest  court  nf  the  state,  I  quote  at  length  as  follows: 

"Our  examination  satisfies  us  that  the  weight  of  American  authority  does 
not  support  the  statement  made  by  Mr.  Cook,  in  section  47  of  his  work  on 
Stocks  and  Stockholders,  to  the  effect  tliat  the  attempts  which  have  been 
made,  incases  where  stock  was  issued  for  property  taken  at  an  overvaluation, 
to  hold  the  party  receiving  such  stock  liable  for  its  full  par  value,  less  the  ac- 
tual value  of  the  property  received  from  him,  have  been  unsuccessful;  and 
that,  if  there  has  been  an  overvaluation  which  is  shown  to  have  l)een  fraud- 
ulent, then  the  contract  is  to  be  treated  like  other  fraudulent  contracts,  and 
is  to  be  adopted  in  toto,  or  rescinded  in  toto,  and  set  aside.  AVe  have  found  no 
authority  at  all  asserting  the  exemption  of  the  stockholders  from  such  lia- 
bility, where  it  appeared  that  the  stock  subscription  was  governed  by  a 
statutory  regulation  at  all  similar  to  section  1805  of  the  Code  of  1876,  or  sec- 
tion 1662  of  the  Code  of  1886. 

**««•««*  m 

"When  legal  provisions  are  found  which  are  appropriately  framed  to  se- 
cure the  existence  of  such  responsibility,  it  is  not  permissible  so  to  construe 
them  as  to  allow  a  mere  formal  and  illusory  compliance  therewith  to  defeat 
the  objects  intended  to  be  accomplished.  Xo  argument  is  needed  to  show 
that  a  requirement  that  the  stock  of  a  corporation  shall  be  paid  in  money,  or 
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in  labor  or  property  at  its  money  value,  inures  to  the  benefit  of  persons  who 
may  become  creditors  of  the  corporation,  in  that  it  requires  the  capital  stock 
to  be  the  representative  of  substantial  values,  and  insures  the  existence  of  a 
fund  which  must  be  within  reach  for  the  satisfaction  of  debts  if  the  affairs  of 
the  corporation  are  managed  as  contemplated  by  the  law.  It  is  equally 
clear  that  if  a  stock  subscription  which  is  required  to  be  made  payable  in 
money,  or  in  labor  or  property  at  its  money  value,  and  is  in  fact  made  pay- 
able in  property  at  the  designated  money  valuation,  may  be  satisfied  by  the 
transfer  of  property,  the  value  of  which  is  insignificant,  or  merely  nominal, 
as  compared  with  the  valuation  stated,  then,  so  far  as  this  provision  of  the 
law  looks  to  the  protection  of  creditors,  it  might  as  well  have  allowed  the 
subscription  to  be  made  payable  in  *  chips  and  whetstones.'  Except  section 
6.  art.  14,  of  the  constitution,  and  section  1805  of  the  Code  of  1876,  there 
was  not,  at  the  time  of  the  formation  of  the  appellee,  in  reference  to  the 
mode  of  satisfying  stock  subscriptions,  adequate  provision  for  the  protection 
of  such  corporations.  Those  enactments  are  appropriate  for  this  purpose. 
The  requirements  of  section  1805  of  the  CJode  of  1876,  that,  '  in  case  of  a 
failure  to  perform  the  labor  or  deliver  the  property  according  to  the  terms 
of  the  subscription,  the  money  value  thereof,  as  named  in  the  list  of  sub- 
scription, shall  be  paid  by  the  subscribers,'  cannot  be  regarded  as  providing 
for  a  penalty  to  compel  the  performance  of  the  labor  or  the  delivery  of  the 
property.  The  evident  meaning  is  that,  in  the  event  of  such  failure,  the  cor- 
poration shall  receive  the  equivalent,  and  no  more  nor  less  than  the  equiv- 
alent, in  money  or  the  labor  or  the  property,  as  the  case  may  be.  This 
clause  of  the  statute  is  convincing  that  the  statement  of  the  money  value 
of  the  property  in  which  the  subscription  is  made  payable  is  a  material  fea- 
ture of  the  contract,  and  that  the  property  delivered  must  be  of  a  value  to 
correspond  with  thai  named  in  the  sut«cription.  As  affecting  the  rights  of 
^creditors,  the  statute  is  simply  a  definite  requirement  as  to  what  will  con- 
stitute that  trust  fund  to  which  persons  dealing  with  tho  corporation  have 
la  right  to  look.  The  defendants  in  this  case,  in  making  and  accepting  pay- 
ments on  the  stock  subscriptions,  were  acting  in  a  fiduciary  capacity  in 
I  reference  to  the  fund.  The  performance  of  the  contractor  subscription,  tu 
,be  binding  on  creditors,  should  have  been  such  as  is  required  in  the  case 
I  of  a  contract  between  a  trustee  and  one  having  knowledge  of  his  trust  obli- 
I  gation.  In  form  the  stock  subscription  was  such  as  the  statute  called  for. 
Under  section  2U23  of  the  Code  of  1876,  and  section  8,  art.  14,  of  the  con- 
stitution, the  stockholders  are  liable  only  for  the  unpaid  stock  owned  by 
them.  But  the  creditors  are  entitled  to  demand  that  the  payment  on  the 
stock  shall  be  an  actual  and  hona/ide  discharge  of  the  liability  imposed  by  the 
contract  of  subscription.  The  defendants,  in  making  and  accepting  pay- 
ments in  property,  were  bound  to  exercise  their  judgment  and  discretion,  fairly 
and  honestly  directed  to  secure  a  substantial  compliance  with  the  terms  of 
the  contract.  In  the  exercise  of  that  judgment  and  discretion  they  are  en- 
titled to  the  benefit  of  whatever  margin  there  may  be  for  honest  differ- 
ences of  opinion  in  the  valuation  of  the  property;  but  a  deliberate  and  in- 
tentional overvaluation  is  not  permissible.  The  transfer  of  the  property 
known  to  be  worth  only. $5,000  to  pay  a  stock  subscription  of  9200,000  does 
not  bear  the  semblance  of  a  compliance  with  the  contract  of  suliscription  as 
to  one  of  the  essential  terms  thereof. 

"The  taking  of  property  at  a  valuation  forty  times  greater  than  its  actual 
-worth,  which  was  known  to  the  parties,  shows  upon  its  face  the  absence  of  a 
bonaflde  exercise  of  judgment  and  discretion  in  making  the  valuation,  and 
an  intentional  noncompliance  with  the  requirement  that  the  property  shall  be 
taken  at  its  money  value.  The  absence  of  the  fraudulent  motive  on  the  part 
of  a  trustee  does  not  give  validity  to  a  mere  simulated  execution  of  the  trust; 
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and  an  averment  of  fraud  in  reference  thereto  is  unnecessary.  The  parties 
beneHcialty  interested  in  the  trust  are  entitled  to  a  substantial  compliance 
with  its  terms.  They  are  not  bound  by  an  act  of  mere  formal  compliance 
which  really  involves  their  practical  exclusion  from  the  benefits  intended  to 
be  secured  to  them.  The  capital  stock  of  a  corporation  constitutes  the  basis 
of  its  credit,  and  persons  dealing  with  the  corporation  have  a  right  to  assume 
that  the  stock  has  been  actually  paid  in,  or  that  it  may  be  reached.  The  trans- 
action whereby  payment  was  attempted  to  be  made,  as  shown  by  the  aver- 
ments of  the  bill  in  this  case,  is  not  binding  on  creditors,  because  it  did  not 
constitute  such  a  payment  as  was  contemplated  by  the  terms  of  the  contract 
of  subscription,  and  was,  in  effect,  a  palpable  evasion  of  the  requirements  of 
the  statute. " 

I  understand  this  case  really  decides  that  where  $250,000  was  subscribed 
to  the  stock  of  a  company,  and  issued  as  fully  paid  up,  and  only  proi>- 
erty  to  the  value  of  $5,000  paid  therefor,  the  subscribers  were  liable 
in  money  to  the  creditors  of  the  company  for  the  difference  between  the 
value  of  the  property  transferred  and  the  amount  of  their  subscriptions. 
In  reaching  the  conclusion,  the  court  discusses  the  whole  subject,  and 
declares  the  principles  involved,  holding  that  in  case  of  subscription  to 
the  capital  stock  of  incorporated  companies  in  Alabama  payable  in  prop- 
erty, in  order  to  release  the  subscribers  from  liability  to  creditors,  there 
must  be  no  fraudulent  overvaluation  of  the  property;  no  deliberate  nor 
intentional  overvaluation.  The  property  to  be  delivered  in  payment 
must  be  of  a  value  to  correspond  \yith  that  named  in  the  subscription. 
There  must  be  more  than  a  formal  and  illusory  compliance  with  the 
law.  There  must  be  a  fair  exercise  of  judgment  and  discretion,  fairly 
and  honestly  directed  to  secure  a  substantial  compliance  with  the  law. 

In  the  instant  case,  the  evidence  shows  that  the  contract  with  the  con- 
struction company  was  entered  upon  deliberately  after  extensive  inquiry 
as  to  the  best  bargain  the  company  could  secure  by  those  who  were  the 
principal  owners  of  the  East  &  West  Railroad  Company,  having  no  inter- 
est other  than  to  make  the  best  bargain  for  the  company  that  they  could, 
and  with  the  concurrence  of  every  one  of  their  fellow  shareholders.  E.  F. 
Browning,  the  president  of  the  railroad  company,  testifies  fully  to  this, 
and  also  that  he  had  acted  under  advice  of  counsel,  believing  he  was  do- 
ing just  what  his  duty  to  the  company  required,  that  from  the  latter  part 
of  April,  1881,  up  to  November,  1882,  he  made  great  effort  to  see  if  he 
could  find  any  party  who  would  build  the  road;  he  was  recommended  to 
see  the  Erlanger  Syndicate,  as  represented  by  Frederick  Wolf.  He  saw 
Mr.  Wolf,  who  stated  that  he  believed  his  syndicate  would  undertake  to 
build  the  road  for  the  bonds  and  stock,  provided  the  road  would  run  to 
Trustville,  so  as  to  connect  with  the  Alabama  Great  Southern  Railroad. 
They  entered  into  considerable  negotiations,  and  after  a  time  Wolf  in- 
formed him  that  his  friends  had  declined  to  build  the  road  at  that  time. 
Browning  also  made  diligent  search  to  see  if  he  could  find  any  one  to  build 
the  road;  called  upon  some  large  builders  in  New  York,  and  presented  the 
prospectus  to  them;  but  they  one  and  all  declined  to  build  the  road  for 
all  the  stock  and  all  the  bonds  which  he  had  a  right  to  offer;  and  he 
could  not  find  any  one  who  would  build  it  on  any  more  favorable  terms, 
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nor  on  any  terms  at  all,  until  he  was  introduced  to  the  Southern  Rail- 
road Construction  Company,  which  company  offered  to  build  it  for  its 
bonds  at  $10,000  a  mile,  and  its  stock  at  $10,000  a  mile. 

W.  V.  McCracken,  a  railroad  builder  of  large  experience,  testi6es  as 
follows: 

"Question.  From  your  knowledge  of  that  conntry,  and  your  experience  as 
a  railroad  builder,  was  this  Duff  contract  a  fair  and  reasonable  contract  for 
the  East  &  West  Kallroad  of  Alabama  to  make  for  the  building  of  their  road? 
Answer.  I  think,  from  what  I  know  of  the  country,  and  what  little  I  knew  of 
the  circumstances  at  the  time, — my  impression  whs, — that  it  was  a  fair  and 
proper  contract  to  make.  Q.  Did  you  receive  any  stock  and  bonds  in  pay- 
ment, in  whole  or  in  part,  for  the  building  of  the  East  Tennessee,  Virginia* 
Georgia  Kailroad?  A.  That  portion  of  the  East  Tennessee,  Virginia  & 
Georgia  at  that  time  was  called  the  '  Cincinnati  &  Georgia  Bead.'  That  was 
the  organization  under  which  that  part  of  the  road  was  built,  and  the  persons 
with  whom  I  was  associated,  and  by  whom  I  was  employed  at  the  time,  did 
receive  stock  and  bonds  for  the  building  of  the  road.  Q.  State,  if  you  know, 
how  many  bonds  and  how  much  stock  per  mile  those  parties  received  for  the 
building  of  that  road.  A.  My  recollection  is  they  received  twenty  thousand 
dollars  of  bonds  and  twenty  thousand  dollars  of  stock  per  mile,  Q.  Does  the 
line  of  the  East&  West  Railroad  cross  the  road  of  which  you  have  just  spoken? 
ii.  The  old  part  of  it  does.  •  •  ♦  ^.  Do  you  recollect  whether  Mr.  Brown- 
ing at  that  time  asked  you  if  you  would  build  this  road  for  ten  thousand  dol- 
lars per  mile  of  its  bonds  and  the  same  amount  per  mile  of  its  stock?  A.  He 
either  asked  me  whether  I  would  build  it  for  that,  or  whether  I  would  have 
built  it  for  that.  My  answer  was,  I  know,  very  emphatic  that  I  would  not 
do  it  in  either  case.  Q.  Could  you  offer  to-day  to  build  a  road  right  through 
the  same  country  through  which  the  Esxst  k  West  is  built,  and  equip  it  as 
called  for  by  the  Duff  contract,  for  ten  thousand  dollars  per  mile  of  its  bonds 
and  ten  thousand  per  mile  of  its  stock?  A.  I  certainly  think  not.  I  would 
not  accept  an  offer  to  build  such  a  road  for  such  an  amount  of  bonds  and 
stock." 

Gen.  G.  M.  Dodge,  an  engineer  and  builder  of  railroads,  of  national 
reputation,  testifies  that  he  is  experienced  as  a  railroad  builder,  and 
that  the  contract  of  building  the  East  &  West  Railroad  of  Alabama  in 
1882  was  a  reasonable  and  fair  contract. 

G.  W.  Bucholz,  chief  engineer  of  the  New  York,  Lake  Erie  <fe  West- 
tern  Railroad,  testifies  as  follows: 

"Question.  Did  you  notice  what,  by  the  terms  of  that  contract,  the  East  & 
West  Railroad  was  to  pay  for  the  building  of  that  extension?  Anstoer.  I  did 
read  the  consideration;  yes,  sir.  Q.  From  your  experience  as  a  railroad  man. 
was  that  contract  a  fair  and  reasonable  contract  for  the  East  &  West  Railroad 
Company  to  make  for  the  building  of  that  extension?  A.  Well,  from  my  ex- 
perience in  the  construction  of  railways,  and  from  my  general  knowledge  of 
the  country  through  which  this  railroad  runs,  I  consider  the  price  paid  for  it, 
or  rather  agreed  to  be  paid  for  it  in  the  contract,  as  advantageous  to  the  rail- 
road company." 

To  the  same  effect  is  the  testimony  of  Mr.  George  W.  Ballou,  a  dealer 
in  railroad  securities  and  a  builder  of  narrow-gauge  railroads. 
Stephen  V.  White,  a  large  dealer  in  railroad  bonds,  says: 
"I  should  think  that  810,000  of  bonds  and  $10,000 of  stock  was  a  low  com- 
pensation for  building  tlie  road. " 
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Judge  John  W.  Inzer  says: 

"A  (Uscussion  was  had  in  the  board  of  directors  whether  the  price  men- 
tioned in  the  Duff  contract  was  a  fair  and  reasonable  price  to  give  for  build- 
ing of  that  extension.  1  think  it  is  my  recollection  tliat  it  was  agreed  that  it 
was  a  fair  and  reasonable  contract,  and  that  if  the  work  could  be  done  at  that 
price  or  prices  the  road  could  afford  to  pay.  *  *  •  The  contract  was  dis- 
cussed at  the  meeting;  it  wiis  talked  over,  and  agreed  to  and  approved.  (Ques- 
tion. And  1  understand  you  to  say  that  contract  met  your  approval?  An- 
swer. It  did.    It  was  a  fair  and  reasonable  contract  to  make." 

Mr.  Thomas  B.  Inness  testifies  that  about  the  time  the  construction 
was  begun  he  spent  several  days  in  examining  the  property,  and  that  he 
considers  the  contract,  to  give  $10,000  a  mile  in  bonds  and  $10,000  a 
mile  in  stock,  a  fair  one, — to  the  railroad  company. 

All  of  these  witnesses  join  in  stating  that  the  contract  is  not  only  in- 
trinsically fair,  but  of  a  character  common  to  new  railroad  construction, 
and  naturally  resorted  to  by  the  East  &  West  Railroad  Comjmny,  and, 
as  some  of  them  suggest,  such  as  that  company  could  not  have  got  along 
without,  which  Mr.  E.  F.  Browning,  its  president,  testifies  he  found  by 
earnest  experiment  to  be  actually  the  case.  I  find  no  evidence  in  the 
record,  outside  of  suspicion,  to  the  contrary.  It  is  true  there  are  some 
statements  filed  in  tlie  record  showing  that  the  actual  cost  in  money  to 
build  the  extension  of  the  East  &  West  Railroad  Company  was  less  than 
the  par  value  of  either  the  stock  or  bonds  given  in  payment;  but  there 
is  no  evidence  in  the  record  to  show  what  the  actual  value  of  the  bonds 
and  stock  was.  Certainly  the  fairness  of  a  contract  of  the  kind  in  ques- 
tion is  not  to  be  determined  by  the  actual  financial  results  ascertained 
on  its  completion. 

On  the  whole  case  as  presented  to  me  I  am  not  prepared  to  find  that 
the  transaction  between  the  B^ast  <fe  West  Railroad  Company  and  the 
Southern  Railroad  Construction  Company  for  the  building  of  the  East 
&  West  portion  of  the  railroad  line  for  $10,000  per  mile  in  bonds  and 
$10,000  per  mile  in  stock  was  any  other  than  fair,  and  as  liberal  to  the 
railroad  comijany  as  could  have  been  expected.  Certainly,  there  was 
no  fraudulent  overvaluation  of  the  labor  and  stock  involved,  nor,  in  my 
opinion,  any  deliberate,  intentional  overvaluation,  and  it  seems  there 
was  a  fair  exercise  of  judgment  and  discretion  on  the  part  of  the  railroad 
company,  fairly  and  honestly  directed  to  secure  a  substantial  compliance 
with  the  law  of  Alabama.  Common  observation  and  experience  show 
that  building  and  constructing  a  railroad  for  cash  in  hand  is  one  thing, 
and  that  building  and  constructing  a  railroad  without  cash  in  hand,  and 
for  the  stock  and  bonds  of  the  railroad  company,  which  are  only  ex- 
pected to  be  valuable  when  the  railroad  shall  be  completed,  and  then 
depending  on  the  earning  capacity  of  the  property,  is  an  entirely  differ- 
ent thing. 

It  is  proper  to  say,  in  addition,  that  E.  F.  Browning,  the  president 
of  the  railroad  company,  testifies  that  he  had  never  any  interest  what- 
ever in  the  Southern  Ilailroad  Construction  Company,  except  that  after 
the  construction  company  proved  unable,  in  the  depression  of  1883-84, 
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to  raise  any  more  money  from  the  sale  of  bonds,  he  joined  with  his 
brothers  in  buying  from  the  construction  company  East  &  West  bonds 
and  stock  to  provide  the  construction  company  in  that  way  with  means 
to  complete  the  road;  and  that  the  other  two  Brownings  and  West  also 
testify,  each  for  himself,  to  having  originally  no  connection  with  the 
construction  company,  and  no  connection  at  any  time,  except  as  an  in- 
dependent buyer  of  bonds  and  stock;  and  that  these  purchases  were 
made,  not  for  the  protit  in  them,  but  to  help  out  the  construction  com- 
pany in  building  the  new  line.  And  there  is  no  evidence  to  the  con- 
trary; nothing  but  the  inferences  to  be  drawn  from  extracts  of  letters 
written  by  the  parties,  mainly  to  the  general  manager  of  the  railroad, 
which  are  in  the  main  explained  and  shown  by  the  testimony  not  to  be 
inconsistent  with  the  direct  fact  of  noninterest  in  the  construction  com- 
pany sworn  to  by  each. 

The  views  taken  of  the  construction  contract  and  the  authorities  cited 
apply  to  a  great  extent  to  the  contract  with  the  Cherokee  Iron  Works 
Company, 

That  the  East  &  West  Railroad  Company  could  lawfully  contract  with 
the  Cherokee  Iron  Works,  although  all  the  stockholders  of  the  one  were 
also  stockholders  of  the  other,  in  the  absence  of  fraud  and  misrepresen- 
tation, is  indisputable;  nor  would  the  fact  that  the  two  corporations  had 
substantially  the  same  directors,  who  were  the  active  agents  n^otiating 
the  contract,  render  it  void, — at  worst  only  voidable,  but  subject  to  rat- 
ification. 087  Co.  V.  Marhury,  91  U.  S.  587;  H(M  Go.  v.  Wade;'^7  U. 
S.  23;  Richardson's  Ex'r  v.  Green,  133  U.  S.  43,  10  Sup.Ct.  Rep.  280; 
Leavenworth  County  Comers  v.  Chicago,  R.  I.  6c  P.  Ry.  Co.,  134  U.  S. 
707,  10  Sup.  Ct.  Rep.  708;  Cmstnuiiim  Co.  v.  PiUgerald,  137  U.  S. 
110,  11  Sup.  Ct.  Rep.  36.  The  contract  between  the  East  <fe  West 
Railroad  Company  of  Alabama  and  the  Cherokee  Iron  Works  was  rati- 
fied by  a  unanimous  vote  of  the  stockholders  of  the  East  &  West  Rail- 
road Company  of  Alabama  at  a  meeting  where  every  share  of  stock  was 
represented.  The  subscription  by  the  Cherokee  Iron  Company  to  the 
capital  stock  of  the  East  &  West  Railroad  Company  of  Alabama,  and 
the  lease  of  the  Cherokee  Railroad  to  the  same  company,  and  the  agree- 
ment for  the  paymentof  such  subscription  for  said  lease  in  stock  and 
bonds  of  the  defendant  railroad  company  should,  under  the  evidence, 
be  viewed  as  one  contract,  and  not  as  several  distinct  contracts.  The 
contract  was  made  and  entered  into  as  one  transaction,  and  took  the 
form  of  a  subscription  to  be  paid  in  property, — the  lease, — and  the  reso- 
lution to  pay  in  bonds  and  stock;  all  under  the  advice  of  counsel,  and 
apparently  in  good  faith.  It  can  no  more  be  considered  a  sale  for  stock 
than  for  bonds;  in  reality  it  was  for  both.  The  original  cost  for  con- 
structing the  Cherokee  Railroad,  with  the  cost  of  repairs  added  by  the 
Cherokee  Iron  Works,  after  that  company  became  the  owner,  exceeded 
the  par  value  of  the  stock  and  bonds  fixed  as  the  price  to  be  paid.  The 
net  earnings  of  the  property  for  1881  were  $36,859.51;  for  1882,  $39,- 
963.41 ;  for  1883,  $36,107..50,  The  weight  of  the  testimony  of  experts 
and  others  acquainted  with  the  property  and  with  railroad  values  is  to 
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the  effect  that  the  Cherokee  Railroad  was  not  overvalued.  The  consid- 
eration of  $175,000,  named  in  the  deed  made  December  1,  1882,  by 
the  Cherokee  Iron  Company  to  the  Brownings  and  West  is  shown  to  have 
been  fixed  with  the  sole  purpose  of  equalizins;  interests  among  stock- 
holders of  the  iron  company,  and  without  regard  to  the  actual  value  of 
the  property. 

As  a  wliole,  x  find  that  the  transaction  was  valid;  the  parties  were 
able  to  contract,  and  did  contract.  There  appears  to  have  been  no  fraud 
or  deceit  between  the  consenting  parties,  nor  any  intentional  overvalua- 
tion, and  the  consideration  was  as  nearly  adequate  as  could  be  expected 
under  such  circumstances. 

If,  as  I  have  concluded,  the  transactions  with  the  Southern  Railroad 
Construction  Company  and  with  the  Cherokee  Iron  Works  are  unim- 
peachable on  the  part  of  conii)lainants,  then  it  follows  that  the  transac- 
tion between  the  East  &  West  Company  and  the  Brownings,  by  which 
the  debenture  bonds  were  acquired,  was  entirely  just  and  lawful. 

The  floating  debt  of  the  East  &  West  Company  December  1,  1886, 
was  about  $300,000.  This  had  been  incurred  by  loss  of  income,  costly 
repairs  made  necessary  by  an  unusual  flood,  and  by  improvements  and 
purchases,  and  also  by  the  action  of  Messrs.  Brownings  and  West  in 
foregoing  the  payment  of  interest  upon  mortgage  bonds  which  they  held. 
As  long  before  as  April  21,  1886,  the  board  of  directors,  with  a  view  to 
relieving  this  situation,  had  directed  the  calling  of  a  meeting  of  the 
stockholders  for  the  purpose  of  taking  steps  for  the  issuance  of  second 
mortgage  bonds  on  the  company's  property  and  franchises,  in  an  amount 
not  exceeding  $300,000,  for  the  purpose  of  paying  the  floating  indebt- 
edness then  and  thereafter  to  exLst,  and  had  further  resolved  that  such 
second  mortgage  bonds,  \vhen  so  issued,  should  not  be  disposed  of  by 
the  executive  committee  at  less  than  65  cents  on  the  dollar.  All  of  the 
money  constituting  this  debt  had  been  advanced  by  Messrs.  Brown- 
ings and  West.  A  stockholders'  meeting,  called  in  pursuance  of  the 
foregoing  resolution,  was  held  June  30,  1886,  and  by  resolution  author- 
ized the  "issuing  bj'  said  railroad  company  of  its  debenture  bonds  in 
the  usual  form  to  an  amount  not  exceeding  five  hundred  thousand  dol- 
lars, *  *  *  to  be  secured  by  a  mortgage  or  deed  of  trust  in  the 
usual  form."  A  condition  of  these  obligations,  as  issued,  was  that  the 
company  should  pay,  "as  interest  upon  the  principal  of  its  bond,  such 
sum,  not  exceeding  six  per  centum  per  annum,  as  shall  remain  out  of 
the  earnings  of  the  company  in  each  year  after  paying  interest  on  all 
bonds  secured  by  existing  liens  upon  its  property  and  its  operating  ex- 
penses: *  *  *  providing  that,  if  less  than  six  per  centum  be  paid 
in  any  year,  even  though  less  be  earned,  the  unpaid  interest  shall  bo 
carried  forward,  and  shall  accumulate  to  the  credit  of  this  bond,  and  no 
dividend  shall  be  paid  upon  the  stock  of  the  company  until  all  arrears 
of  interest  upon  this  bond,  calculating  the  interest  thereon  at  six  per 
centum  per  annum  from  date  of  issue,  shall  have  been  paid." 

The  precise  sum  due  to  the  Messrs.  Brownings  and  West  for  advances 
up  to  the  time  of  the  delivery  of  these  bonds  was  upwards  of  $300,000. 
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Having  this  amount  due  them,  Messrs.  Brownings  and  West  purchased 
from  the  East  &  West  Company  $.5()tJ,000  debenture  bonds  at  65  cents, 
the  price  previously  fixed  by  t^e  board  of  directors,  the  aggregate  price 
being  $825,000.  This  sum  the  purchasers  immediately  paid  in  indebt- 
edness of  the  East  &  West  Company,  and  in  cash. 

There  remain  to  consider  the  charges  made  in  the  bill  in  regard  to  the 
dealings  of  the  Brownings  and  West  with  Grovesteen  &  Pell;  in  sub- 
stance that,  confederating  together  to  dispose  of  bonds  of  the  East  & 
West  Railroad  Company  of  Alabama,  they  fraudulently  procured  the 
listing  of  the  bonds  on  the  New  York  Stock  Exchange,  and  then  by  fic- 
titious sales  in  the  exchange  procured  the  bonds  to  be  quoted  at  a  high 
rate,  and  thus  induced  complainants  and  others,  innocent  persons,  to 
buy  at  a  much  higher  figure  than  the  bonds  were  intrinsically  worth. 

The  case  shows  that  the  Brownings  and  West,  the  holders  of  about 
four  fifths  of  the  bonds  and  securities  of  the  East  &  West  Railroad  of 
Alabama,  were,  and  had  been  for  a  long  time,  anxious  to  dispose  of 
their  interest;  that  some  time  prior  to  February  18,  1887,  Edward  F. 
Browning,  then^jresident  of  the  East  &  West  Company,  was  approached 
by  Pell,  of  Grovesteen  &  Pell,  with  reference  to  a  purchase  by  his  firm  of 
the  bonds  and  stock  belonging  to  the  Brownings  and  West.  The  reason 
given  by  Pell  for  desiring  to  make  the  purchase  was  that  his  firm  already 
owned  or  controlled  the  Rome  &  Decatur,  a  parallel  road  then  in  proces> 
of  construction,  and  desired  to  own  them  both.  Browning  inquired  into 
the  standing  of  the  firm,  and  found  it  good,  and  their  means  reported  to 
be  large.  Proof  of  this  is  found  in  the  fact  that  six  months  later  they 
were  able  to  borrow  large  sums  on  collateral  from  Grant  Bros. ,  the  com- 
plainants, and  from  various  persons  who  are  witnesses  for  complainants, 
one  of  whom,  W.  C.  Stokes,  testifies  that  at  the  time,  August,  1887, 
when  he  loaned  money  to  Pell,  he  had  known  him  socially  for  several 
years,  and  knew  no  reason  to  doubt  his  word. 

February  18,  1887,  a  contract  was  made  by  and  between  Grovesteen 
&  Pell,  first  party.  Brownings  and  West,  second  party,  and  the  East  & 
West  Company,  third  party.  Grovesteen  &  Pell  agreed  to  build  an  ex- 
tension of  the  railroad,  about  eight  miles  long,  to  a  junction  with  the 
railroad  from  Broken  Arrow  to  Eden,  in  Alabama,  to  provide  not  less 
than  50  new  freight  cars,  and  such  new  locomotives  and  equipments  as 
might  be  required  for  the  business  of  the  entire  road.  The  East  &  West 
Company  agreed  that  it  would  make  a  new  consolidated  mortgage  to  se- 
cure $15,000  of  6  per  cent,  bonds  for  each  mile  of  completed  road,  "for 
the  purpose  of  taking  up  and  retiring  the  present  outstanding  first  mort- 
gage and  debenture  bonds  of  the  said  party  of  the  third  part."  Of  these 
bonds  it  would  issue  to  Grovesteen  &  Pell  $150,000  in  payment  for  eight 
miles  of  new  road,  and  for  the  new  cars  and  locomotives,  and  would  also 
make  to  Grovesteen  &  Pell  a  further  payment,  in  stock,  at  the  rate  of 
$10,000  for  each  mile  of  the  extension.  The  Brownings  and  West  agreed 
that  they  would  "deliver  to  the  American  Loan  &  Trust  Company,  to 
carry  out  the  purposes  of  this  agreement,"  not  less  than  700  outstanding 
first  mortgage  bonds,  all  of  the  500  outstanding  debenture  bonds,  and 
v.62F.no.G — 35 
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not  less  than  $750,000  par  value  of  the  stock  of  the  East  &  West  Com- 
pany, "*  *  *  and  receive  therefor  consolidated  bonds  to  be  issued 
by  said  party  of  the  third  part,  in  exchange,  on  the  basis  of  one  million 
six  hundred  and  fifty  thousand  dollars  par  value  consolidated  bonds  for 
one  million  one  hundred  thousand  dollars  first  mortgage  bonds  of  the 
said  party  of  the  third  part,  five  hundred  thousand  dollars  par  value  de- 
benture bonds  of  the  said  party  of  the  third  part,  and  one  million  dol- 
lars par  value  of  the  capital  stock  of  said  party  of  the  third  part;  the 
basis  of  the  valuation  of  the  said  bonds  and  stock  being  in  the  following 
proportion,  namely,  said  one  million  one  hundred  thousand  dollars  first 
mortgage  bonds,  one  million  dollars  cash ;  said  five .  hundred  thousand 
dollars  debenture  bonds,  two  hundred  thousand  dollars  cash;  said  one 
million  dollars  of  stock,  two  hundred  thousand  dollars  cash."  Grove- 
steen  <fe  Pell  further  agreed  to  buy  from  the  Brownings  and  West  all  of  the 
consolidated  bonds  which  they  would  thus  acquire,  and  also  the  stock 
deposited  by  them  with  the  American  liOan  &  Trust  Company,  the  price 
of  the  bonds  to  be  85  cents  for  200,  to  be  paid  for  at  the  time  of  the  de- 
posit with  the  trust  company,  and  a  progressively  higher  price, — about 
enough  to  cover  interest  and  all  deferred  purchases  until  December  10, 
1887,  when  the  transaction  must  be  closed.  No  additional  payment  for 
the  stock  was  contemplated  by  the  contract.  Two  hundred  and  fifty 
thousand  dollars  in  stock  was  to  go  with  the  first  lot  of  bonds.  The  re- 
maining $500,000  was  to  remain  as  security  until  the  contract  is  fully 
performed. 

In  pursuance  of  this  contract  Grovesteen  &  Pell  built  the  contemplated 
extension  of  eight  miles  from  Broken  Arrow  to  Eden.  They  also  paid  to 
the  Brownings  and  West,  May  16,  1887,  $250,000  for  300  consolidated 
bonds  at  85  cents,  and  received  also  a  bonus  in  stock  as  provided  by  the 
contract.  No  other  or  further  transactions  under  this  contract  and  be- 
tween the  parties  are  disclosed  by  the  testimony.  ' 

It  appears,  also,  that  three  months  later,  in  August,  1887,  Pell  bor- 
rowed $270,000  in  six  loans,  pledging  as  collateral  $177,000  East  & 
West  consols,  and  $152,000  first  mortgage  bonds  of  the  Rome  &  Deca- 
tur, a  road  competitive  and  substantially  parallel  to  the  East  &  West. 

The  testimony  shows  that  Pell  owned  or  controlled  the  Rome  &  Deca- 
tur, and  this,  as  already  stated,  was  his  principal  reason  for  the  purchase 
of  the  control  of  the  East  &  West  Railroad.  None  of  this  money  was 
paid  to  the  Brownings  and  West,  or  any  of  them.  It  appears  further  that 
during  the  months  of  May,  June,  July,  and  August,  1887,  Pell  several 
times  caused  East  &  West  consolidated  bonds  to  be  sold  for  account 
of  his  firm,  by  one  broker,  and  bought  for  the  same  account  by  another, 
thus  causing  to  be  reported  and  published  by  the  stock  exchange,  as 
real,  what  were  in  fact  fictitious  sales,  designed  to  induce  the  belief  that 
the  reported  price  was  in  fact  the  current  value  of  the  bonds.  The  price 
reported  was,  however,  in  no  instance  any  higher  than  the  110  which 
Pell  had  been  paying  to  miscellaneous  holders  of  first  mortgage  bonds. 

The  evidence  further  discloses  that  E.  P.  Browning,  president,  made 
applications  at  different  times  prior  to  the  contract  with  Grovesteen  <& 
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Pell  to  list  the  securities  of  the  East  &  West  Railroad  in  the  New  York 
Stock  Exchange,  which  applications  contained  misrepresentations  as  to 
the  earnings  and  operating  expenses  of  the  road,  and  as  to  the  actual 
physical  condition  of  the  same;  and  after  the  contract  with  Grovesteen 
&  Pell,  the  said  Browning  made  two  applications, — one  (exact  date  not 
given)  to  list  11,090  shares  of  the  stock  of  the  company,  and  the  other 
April  14,  1887,  to  list  1,109  of  the  first  consolidated  bonds  of  the  com- 
pany; which  last-mentioned  application  was  granted  after  numerous  ex- 
aminations, before  the  committee  of  the  exchange,  of  Mr.  Browning  and 
Mr.  Pell,  of  Grovesteen  &  Pell,  about  May  14,  1887.  The  last-men- 
tioned application,  as  produced  by  the  stock  exchange,  contains  three 
serious  misstatements  of  important  facts  directly  relating  to  the  value  of 
the  bonds:  (1)  That  of  the  entire  issue  of  the  bonds  authorized,  600  were 
reserved  by  the  railroad  company  to  build  extension  to  Birmingham, 
Ala. ,  widen  gauge,  and  furnish  additional  equipment;  (2)  that  the  gauge 
— three  feet — was  then  being  changed  to  standard  gauge;  (3)  that  the  road 
was  then  earning  at  the  rate  of  $79,000,  net,  per  year  over  its  operating 
expenses.  The  facts  being  that  (1)  only  150  bonds  were  reserved,  and 
those  were  so  reserved  to  carry  out  the  contract  with  Grovesteen  &  Pell 
for  extension  and  equipment,  and  not  to  widen  the  gauge  of  the  road; 
and  (2)  the  gauge  of  the  road  was  not  being  changed  to  standard  gauge, 
nor  had  any  practical  steps  been  taken  therefor;  and  (3)  the  road  was 
not  earning  at  the  rate  of  "$79,000,  net,  per  year  over  its  operating  ex- 
penses," nor  any  respectable  sum  over  its  operating  expenses.  The  state- 
ment with  regard  to  the  earnings  was  based  upon  estimated  receipts  and 
doctored  reports,  with  the  aid  of  that  lively  and  sanguine  imagination 
which  generally  has  possession  of  promoters  of  railroads  and  of  interested 
speculators  in  securities  on  unfinished  railroads. 

Mr.  Browning  testifies  that  the  application  produced  from  the  stock 
exchange  is  not  the  one  he  signed,  but  corresponds  in  the  above  state- 
ments with  one  which  Pell  prepared  for  him  to  sign,  but  which  he  re- 
fused to  sign;  that  he  made  numerous  changes  in  the  application  pre- 
pared by  Pell,  and  particularly  so  ns  to  state  that  only  160  bonds  were 
reserved  for  extension  and  equipment;  and,  with  regard  to  the  gauge, 
that  the  company  was  proposing  to  change  the  san^e  to  standard  gauge; 
that,  after  the  corrections  were  made,  the  whole  was  copied  on  a  type- 
writer of  the  American  Loan  &  Trust  Company,  signed  by  him,  and 
given  to  Pell;  that  the  application  produced  contains  only  the  last  page 
of  the  application  copied  on  the  typewriter  of  the  American  Loan  & 
Trust  (Company,  and  signed  by  him,  the  first  three  pages  being  substi- 
tuted; that  the  substitution  is  shown  by  indications  as  to  the  removal 
of  brass  tags,  and  the  fact  that  the  first  three  pages  are  typewritten  on  a 
difi'erent  typewriter  from  the  last  page.  The  application  has  been  re- 
tained by  the  master,  and  is  now  in  the  record.  An  examination  shows 
that  the  first  three  pages  are  typewritten  on  a  different  typewriter  from 
the  last  page,  the  first  three  being  apparently  the  production  of  the 
"Caligraph,"  and  the  last  of  a  "Remington;"  and  the  marks  at  the  top 
show  that  originally  tags  or  brass  fasteners  were  used  to  hold  the  pages 
together,  which  have  since  been  removed  and  a  pin  substituted. 
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On  the  other  hand,  however,  the  application  to  list  the  stock,  made 
about  the  same  time,  which  is»not  disputed  by  Browning,  contains  two 
of  the  statements  in  question:  (1)  That  the  gauge  is  now  being  changed 
to  standard;  and  (2)  "the  road  is  now  earning  $79,000,  net,  per  year 
over  its  operating  expenses."  And  it  farther  appears  that,  on  the  ap- 
plication to  list  the  bonds  actually  filed  with  the  stock  exchange,  Mr, 
Browning  appeared  twice  in  support  of  the  application,  and  was  ex- 
amined at  length  with  reference  to  the  matters  contained  therein,  and  it 
would  seem  that  if  there  had  been  a  substitution,  as  is  claimed  by  Brown- 
ing, it  would  then  have  been  noticed  either  by  him  or  by  the  committee. 
There  is  some  testimony  tending  to  show  that  E.  F.  Browning,  after  the 
contract  with  Grovesteen  &  Pell,  and  after  he  had  vacated  the  presidency 
in  favor  of  Pell,  continued  to  be  intimate  with  Pell,  visiting  him  at  his 
oflSce  every  day  up  to  Pell's  disastrous  failure,  and  during  the  time  that 
the  fictitious  sales  were  being  made  in  the  stock  exchange.  Also,  that 
E.  F.  Browning  was  on  the  finance  committee  of  the  American  Loan  & 
Trust  Company,  which  was  loaning  money  on  East  &  West  Railroad  se- 
curities, and  was  necessarily  acquainted  with  the  quotations  on  the  ex- 
change of  the  first  consolidated  bonds  of  the  East  &  West  Railroad  Com- 
pany, and  thus  they  knew  that  they  were  selling  at  rates  largely  over 
their  value,  and  was  a  party  to  the  deceit,  which  it  is  claimed  was  for 
the  benefit  of  the  bonds  still  owned  by  the  Brownings  and  West. 

Ail  this,  however,  is  denied  by  Browning,  who  swears  that  he  went 
to  see  Pell  four  or  five  times  in  relation  to  the  terms  of  the  contract  after- 
wards perfected,  and  not  again  until  a  short  time  before  Pell's  failure, 
when  he  gave  Pell,  to  sell  for  his  account,  some  El  Cristo  mining  stock, 
which  being  sold,  he  visited  Pell's  office  to  collect  his  money,  and  was 
compelled  to  return  from  day  to  day  for  the  same.  That  at  these  visits 
he  had  nothing  whatever  to  say  about  the  raUroad,  except  to  pass  the 
remark  as  to  how  it  was  getting  along,  etc.  That  he  had  no  knowledge 
whatever  that  Pell  was  selling  East  &  West  Railroad  bonds,  and  has  no 
interest  therein,  and  was  absolutely  ignorant  of  and  disconnected  with 
such  transactions.  That  he  sold  no  bonds  of  his  own  otherwise  than  in 
the  Pell  contract,  and  authorized  no  sale. 

The  complainants  contend,  on  the  aforesaid  showing,  that  the  Brown- 
ings and  West,  in  conjunction  with  Pell,  grossly  misrepresented  theralue 
of  its  property  and  its  condition;  the  gauge  of  the  road  and  the  number 
of  bonds  which  would  be  outstanding;  and  by  these  means  innocent  par- 
ties were  induced  to  buy  these  bonds;  and  further,  that,  under  the  con- 
tract between  the  Brownings  and  Grovesteen  &  Pell,  Grovesteen  &  Pell 
were  really  the  agents  of  the  Brownings  to  market  these  bonds. 

Six  witnesses  testify  as  to  the  representations  on  which  it  is  claimed 
innocent  parties  purchased  the  bonds  in  question,  and  their  evidence  ia 
substantially  as  follows: 

Frederick  Grant,  complainant,  sworn: 

"  We  hold  tliirty  thousand  dollars  of  those  bonds.  We  made  the  loan  in  the 
board  the  16th  day  of  August,  1887,  through  Donald,  Gordon  &  i  o.  My 
brother  happened  to  be  away  at  the  time,  and  we  made  the  loan  in  the  board, 
— thirty  thousand  dollars,— and  Air.  Pell  himself  came  in  with  that  loao. 
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He  merely  brought  in  thirty  tliousand  dollars  of  the  East  &  West  Alabama 
and  six  of  the  Rome  &  Decatur.  The  bonds  were  brought  in  by  Mr.  Pell.  I 
was  not  familiar  with  the  prices,  and  I  therefore  looked  at  the  printed  list, 
and  saw  that  one  hundred  nine  and  a  quarter  was  bid  for  the  bonds. 
QuestioTt.  Have  you  the  list  that  you  looked  at?  Answer.  Yes,  sir;  I  have 
it  here, — the  very  list;  and  I  told  my  cashier  to  draw  the  check  while  Mr. 
Pell  waited  there;  and  be  gave  him  a  check  for  thirty  thousand  dollars.  And 
I  looked  over  the  bonds,  and  they  seemed  to  be  all  right.  That  gave  us  a 
margin  of  considerable  over  twenty  per  cent.,  which  is  our  usual  margin  in 
making  loans  of  that  kind, — in  making  loans  on  the  stock  exchange.  The 
bonds  had  been  selling  on  the  market  at  about  that  price,  so  I  was  told  after- 
wards. Q.  Wliat,  if  any,  information  did  you  have  as  to  the  nature,  char- 
acter, and  consideration  of  those  East  &  West  Kailroad  bonds  before  or  at 
the  time  you  made  this  loan?  A.  Well,  I  can  answer  that  in  a  very  few 
wordA:  That  we  were  simply  governed  by  the  quotation.  As  I  said,  I  looked 
at  this  list;  I  knew  it  was  a  new  bond.  And  there  were  sales  made  before 
we  made  the  lonn  on  these-bonds,  and  the  question  came  np  when  the  concern 
failed  whether  any  such  bona  fide  sales  had  ever  been  made;  and  it  was 
fnerely  what  they  termed  in  the  stock  exchange  as  a  ■  washed  sale,'  and 
that  misled  us,  as  it-did  a  great  many  others,  regarding  the  price  of  those 
bonds. " 

Richard  L.  Edwards,  president  of  th^  Bank  of  ttie  State  of  New  York, 
test!  ties: 

"Qtiestioti.  I  will  ask  you  to  give  a  statement  of  tlie  history  of  how  he 
came  to  the  bank,  and  everything  that  transpired  between  you  and  him  in 
connection  with  the  securities  of  the  East  &  West  Railroad  Company,  and 
with  your  accepting  the  same  for  any  loan  made  by  Mr.  Pell  by  your  bank. 
ATisvvr.  Some  time  previous,  I  don't  remember  how  long,  probably  over  a 
month,  just  before  that  time,  he  had  frequently  made  application  to  the  bank 
for  loans  of  *25,000,  or  sometimes  850,000,  on  dividend  paying  securities, 
and  he  mentioned  the  East  &  West  Railroad  of  Alabama  bonds, — the  first 
mortgage  bonds.  He  called  attention  to  the  market  price,  and  was  generally 
refused  on  the  ground  that  we  did  not  know  anything  about  the  bonds.  8ome- 
ti  mes  he  would  come  in  close  on  to  three  o'clock,  and  beg  pretty  hard  for  826,- 
<X>0  just  overnight,  and  I  loaned  him  #25,000,  I  think,  on  about  thirty  or 
fifty  of  the  bonds.  It  remained  three  or  four  days,  and  I  submitted  the 
loan  to  the  board  at  a  board  meeting,  and  I  asked  the  question  of  the  board, 
— of  the  various  parties  whom  I  thought  ought  to  know  something  about 
these  securities, — but  they  did  not  appear  to  know,  and  so  I  called  the  loan, 
and  refused  to  lend  him,  on  applications  made  subsequently,  at  all  on  those 
bunds.  After  this  loan  was  called,  a  subsequent  application  by  Pell  on  this 
loan,  on  the  same  securities,  was  refused  repeatedly;  and  he  then  told  me  he 
was  negotiating  for  the  sale  of  all  the  bonds" through  an  English  syndicate,— 
the  price  was  107}. — and  he  hoped  to  consummate  it  within  a  few  days.  No 
application  was  made  for  a  further  loan  for  some  days.  He  wanted  to  open 
an  account  with  the  bank,  and  I  refused  him.  I  told  him,  no;  he  could 
not  open  an  account  with  the  bank.  In  a  day  or  two  afterwards  he  came 
back,  and  said  he  felt  very  much  grieved  at  my  refusal  to  open  an  ac- 
count with  him.  I  had  known  him  some  time,  and  he  wanted  to  know  if  I 
would  give  him  my  reasons.  I  told  him,  'Yes;  you  are  dealing  in  a  class  of 
securities  I  don't  know  much  about,  and  I  don't  propose  to  loan  you  money 
on  them,'  am!  therefore  I  didn't  think  it  would  be  very  agreeable  to  either 
party,  and  not  to  his  advantage.  That  ended  that  matter,  but,  probably  a 
week  or  so  after  that,  he  came  in  and  told  me  that  he  had  sold  all  the  bonds 
of  the  East  &  West  Railroad  Company  of  Alabama  at  107}  to  an  English 
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syndicate;  that  he  was  president  of  the  road,  and  wanted  to  open  an  ac< 
count;  didn't  want  to  borrow  any  money  on  the  bonds,  and  he  could  keep 
from  $50,000  to  S100,000  in  money  on  deposit ;  Drexel,  Morgan  &  Co.  it  was 
arranged  through,  and  he  wanted  to  know  if  I  wouldn't  open  nn  account  with 
biin.  1  questioned  him  at  length  about  the  sale  of  the  bonds,  etc.,  and  he 
stated  positively — he  stated  so  to  the  cashier — that  he  had  sold  all  the  bonds, 
and  he  was  out  of  the  woods,  and  lie>bad  made  ever  so  much  money ;  I  have 
forgotten  the  amount  he  mentioned.  1  turned  around  to  the  cashier,  and 
asked  him  to  hear  the  same  story  from  Mr.  Pell,  and,  if  he  thoufibt  advisa- 
ble, to  take  his  signature.  He  did  so;  he  took  his  signature.  Ue  was  to 
keep  thirty  thousand  dollars  to  forty  thousand  dollars  on  deposit,  and,  after 
he  opened  bis  acccount,  nearly  all  his  operations  were  confined  to  shifting 
those  bonds  for  loans;  you  could  tell  that  from  the  checks  that  came  in;  and 
he  finally  came  to  me.  So,  in  watching  the  account,  I  noticed  that  there 
were  loans  paid  off,  and  I  sent  for  him  and  told  him  that  I  could  not  afford 
to  take  up  these  bonds,  and  asked  him  if  he  had  to  borrow  money  on  tliem ; 
otherwise  be  might  find  himself  close  on  to  three  o'.clock  without  those  bonds 
and  no  money.  •  Oh,  no,'  he  said,  he  would  •  take  care  of  that.'  So  I  stopped 
his  certincation  several  times  until  he  made  deposits  from  the  loans  he  had 
made  to  other  parties.  In  one  instance  be  made  a  8o<),000  loan  of  L.  Hoff- 
man &  Co.  against  his  signature  account.  Then  some  days  after  that  he 
told  me  he  was  ready  to  deliver  those  bonds  to  Drexel,  Morgan  &  Co.;  that 
he  had  to  take  up  bis  loans  around  the  street;  and  he  wanted  to  make  an  ar- 
rangement for  the  certitlcation  of  his  checks  to  take  up  the  loans  nnd  deliver 
the  bonds  to  Drexel,  Morgan  &  Co.  He  said  tliere  were  over  500,000  of 
them;  about  500,000  of  them  he  wanted  to  deliver.  I  said:  'Pell,  you  had 
better  go  slow.  Take  100.000,  and  deliver  that  amount  on  the  account.'  In 
order  to  get  one  hundred  thousand  of  the  bonds,  he  had  so  many  of  the  Rome 
&  Decaturs  mixed  up  with  his  loans  that  he  checked  off  180.000;  I  think  it 
was  one  hundred  and  eighty.  It  was  in  different  checks.  The  idea  was  to 
take  100,000  East  &  West,  and  deliver  to  Drexel,  Morgan  &  Co.  at  107J  on 
account  of  his  sale  through  them  to  this  English  syndicate.  Wlien  three 
o'clock  arrived,  he  came  down  with  131,000  Home  &  Decatur  bonds  and  84 
East  &  West,  stating  that  there  was  some  misunderstanding  with  Drexel. 
Morgan  &  Co.,  it  having  been  intended  that  these  bonds  should  not  go  through 
until  the  following  Wednesday,  I  think  it  was.  possibly  Thursday  or  Friday. 
On  the  following  Wednesday  he  was  to  take  up  the  bonds,  and  deliver  the 
bonds  to  Drexel,  Morgan  &  Co.,  and  he  came  back  with  the  story  that  Drexei 
or  Morgan,  I  don't  remember  which,  had  gone  off  on  his  yacht,  and  would 
not  be  back  for  ten  days,  and  nobody  knew  anything  about  it  at  Drexel, 
Morgan  &  Co.'s.  Well,  of  course,  that  exposed  the  whole  piece  of  rascality, 
and  I  shut  right  down  on  him,  and  he  failed.  He  closed  up,  and  I  had  to 
take  the  bonds,  and  work  out  of  them  as  well  as  I  could.  The  bonds  and 
stock  and  ten  shares  of  the  American  Loan  &  Trust  Company's  stock  he  also 
brought  down  with  the  other  securities.  t>othat  is  the  reason  I  call  it  a  'forced 
loan.'" 

S.  A.  Shephard,  called  and  sworn  for  the  complainants: 

"Questio7i.  Mr.  Shephard,  are  you  or  not  connected  with  the  Bank  of  Mont- 
real'i*  If  so,  in  what  way,  and  how  long  have  you  been  so  connected'?  An- 
swer. 1  have  been  connected  with  the  liank  of  Montreal  for  nineteen  years; 
thirteen  yeara  in  New  York.  (J.  In  what  position':'  A.  As  third  officer  of 
the  bank  here.  Q,  Were  you  so  connected  with  them  in  July  and  August, 
1887?  A.  I  was.  Q.  Did  you  or  your  bank  have  any  transactions  with 
Gruvesteen&  Pell  during  those  times?  A.  Yes,  sir.  Q.  Please  state  whether 
your  bank  is  now  the  holder  or  owner  of  any  bonds  of  the  East  &  West  Kail- 
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road;  if  so,  how  many.  A.  The  bonds  are  i^ot  held  by  the  bank.  Q.  Who 
are  they  held  by?  'A.  In  my  name.  Q.  From  what  did  you  acquire  them? 
A.  They  were  sold  on  the  exchange.  Q.  Sold  by  whom?  A.  By  a  regular 
broker.  Q.  ^s  whose  bonds  were  they  sold?  A.  The  Bank  of  Montreal. 
Q.  State  how  the  Bank  of  Montreal,  if  you  know,  became  possessed  of  these 
bonds?  A.  Made  a  loan  to  Grovesteen  &  Pell.  Q.  When?  *  *  *  A. 
About  June;  just  before  they  failed;  a  few  days  before  they  failed.  Q.  Mr. 
Shepbard,  I  will  get  you  to  state  which  member  of  the  firm  made  or  transacted 
the  loan.  A.  Mr.  Pell.  Q.  State  whether  or  not  Mr.  Pell  said  anything  in 
regard  to  those  bonds,  or  their  value  or  price,  at  the  time  loan  was  made. 
A.  Well,  I  can't  remember  on  that  special  transaction;  but  be  was  continu- 
ously borrowing  money  from  the  bank.  Q.  Well,  state  whether  Mr.  Pell  said 
anything  during  the  time  that  he  was  carrying  on  the  transaction  with  the 
bank  in  regard  to  the  character  of  the  bonds, — their  price.  A.  Mr.  Pell  sev- 
eral times  pointed  out  to  me  th^  price  of  these  bonds  on  the  stock  exchange 
list. — they  were  selling  at  a  certain  price;  and  be  did  that  more  tluin  once,  I 
am  very  certain.  The  bonds  were  traded  in  the  stock  exchange;  sold  at  a 
certain  price,  and  bought.  Q.  Do  you  remember  what  those  quotations  were, 
BO  pointed  oat  to  you  ?  A.  They  were  109, 1  think,  so  far  as  I  can  remember. 
Q.  Did  he  say  anything  about  whether  the  bond  was  a  good  bond,  or  any- 
thing of  that  kind?  A.  Well,  a  bond  that  is  selling  at  109  is  always  sup- 
posed to  be  a  good  bond.  Q,  Did  Mr.  Pell  pay  his  indebtedness  to  the  Bank 
of  Montreal  from  which  these  ones  were  taken?  A.  No;  he  did  not.  Q. 
The  bank  sold  the  bonds  for  the  debt?    A.  Yes.  sir." 

Walter  C.  Stokes,  called  and  sworn  for  the  complainants,  testified  as 
follows: 

"I  loaned  the  money  in  the  board  to  Grovesteen  at  a  quarter  before  three. 
The  loan  was  brought  in  by  Mr.  Pell.  He,  after  bringing  the  loan  into  the  of- 
fice, came  around  into  the  customers'  office,  where  I  was,  and,  while  waiting 
for  his  check,  passed  some  conversation.  My  cashier  sent  for  me,  and  asked 
me  if  1  wanted  to  make  the  loan  on  these  securities.  He  said,  •  I  wouldn't 
(Jo  it.'  *  *  *  I  looked  at  the  securities,  and  said,  'I  don't  recognize 
them.'  I  bad  been  away  for  a  long  time,  and  I  says,  *  I  will  have  tosee  what 
Pell  says,'  and  I  went  to  Pell  and  asked  him.  I  told  him  my  cashier  objected 
to  making  the  loan.  I  didn't  know  the  securities.  He  said,  •  What  do  you 
want  to  know  about  them?'  and  I  asked  him  whether  they  were  the  first 
mortgage  on  the  road,  and  he  said  they  were.  I  asked  liim  whether  they  paid 
their  interest,  and  he  said,  'Yes.'  Then  Tasked  him.— still  hesitating  to  make 
the  loan, — I  asked  him  whether  they  were  listed,  and  hesaid,  *  Certainly,  they 
were;'  and  he  reached  over  and  touched  the  tape  of  the  machine,  and  said, 

*  Six  of  them  were  sold  to-day  at  109  or  109 J,' — I  am  not  clear  which;  I  think 
he  said  109.  I  knew  it  was  late,  and  he  was  very  warm.  I  didn't  want  to 
make  the  loan,  but  I  had  known  Pell  socially  for  several  years,  and  had  no 
reason  to  doubt  his  veracity  in  any  way.  I  didn't  think  very  much  of  the 
strength  of  the  house,  because  there  had  been  some  rumors  about  their  con- 
dition which  would  have  made  me  nervous  about  making  the  loan.    I  said, 

*  Do  you  know  about  those  bonds?'  and  he  said,  •  You  bet  your  sweet  life  I 
do.'  I  said,  'Do  you  consider  them  perfectly  good,'  and  he  said,  'I  know 
they  are.'  It  was  ten  minutes  of  three,  and  the  perspiration  was  coming 
from  every  pore  in  his  face.  I  felt  tliat  1  didn't  want  to  make  the  loan,  but 
I  -went  back  to  the  cashier,  and  told  him  to  draw  check  for  him.     I  says, 

*  Pell  says  he  knows  all  about  them,  and  they  are  the  first  mortgage  bonds, 
and  I  don't  see  how  I  can  lose  much  on  them.  At  any  rate,  call  that  loan  at 
half  piist  nine  to-morrow  morning,  and  give  him  a  check.'  That  was  done, 
and  the  next  morning  the  loan  was  called,  and  I  sent  over  from  the  exchange 
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about  half  past  ten  o'clock  to  know  whether  it  had  been  taken  up.  It  had  not. 
I  went  over  again  at  11  o'clock*  and  it  had  not  been  taken  up.  I  sent  down 
to  hurry  it  up,  and  word  caroe  back  that  it  was  all  right,  they  would  hurry  it 
up.  I  waited  until  12  or  12:30,  and  no  return,  and  I  went  down  myself, 
and  could  not  find  either  Grovesteen  or  Pell;  I  found  the  cashier,  though,  and 
he  said  they  would  attend  to  it.  Then  I  waited  for  an  hour,  until  1  found 
Grovesteen,  and  he  told  me  that  it  was  all  right,  that  we  could  not  lose  a 
cent,  and  he  would  see  it  was  t^ken  up.  1  went  back  to  my  oiflce,  and  put 
him  on  notice  if  it  was  not  taken  up  until  haif-pastoneor  two,  I  would  proceed 
to  sell  him  out  under  the  rule.  *  *  *  l  proceeded  to  sell  them  out  under 
the  rule,  and  they  were  offered  by  the  chairman  from  109  down  on  the  frac- 
tion until  they  got  down  near  par,  and  then  down  to  one  per  cent.,  and  from 
that  on  down  to  65,  without  bringing  forth  a  single  bid,  and  then,  not  want- 
ing to  sacritice  the  property,  I  withdrew  them." 

Maxiniillian  Herschel,  called  and  sworn  for  the  complainants: 

"I  had  some  money  to  loan  at  that  time,  and,  as  I  was  not  a  member  of  the 
New^  York  Stock  Exchange,  I  requesteil  the  firm  of  £.  C.  Humbert  &  Co.  to 
loan  for  me  some  money  in  the  New  York  Stock  Exchange.  Well,  they  re- 
ported to  me  that  they  had  loaned  out  the  money  to  Grovesteen  &  Pell,  about 
— I  don't  know  exactly,  but  I  suppose  between  12  and  2  anyhow.  I  was  in 
£.  C.  Humbert's  oiHce,  and  a  boy  came  in  and  handed  in  to  the  cashier  some 
bonds  in  an  envelope,  and  asked  for  a  check  for  the  same.  Well,  the  cashier 
handed  to  me  the  bonds  to  see  whether  they  were  satisfactory  to  me,  and  I 
looked  over  the  bonds,  and  said:  ■  I  don't  know  anything  about  these  bonds. 
I  never  heard  of  them.  I  don't  want  them.'  So  the  cashier  handed  the 
bonds  back  to  the  boy,  who  was  in  there  to  get  the  check,  and  told  him  to  go 
to  Grovesteen  &  Pell,  and  ask  them  to  send  in  some  other  collateral.  Then, 
after  a  while,  a  short  time  after  the  boy  had  left.  Pell  came  in,  and  he  acted 
as  if  he  was  angry,  and  he  said.  •  What's  the  matter  with  these  bonds?  Ain't 
they  good  collateral? '  •  W^ell,'  I  says,  '  they  may  be  good  collateral.  1  don't 
know  anything  about  them.  I  never  heard  of  them.'  •  Well,'  he  says,  'they 
are  good  bonds.'  '  Well,'  I  says,  'they  may  be  good  bonds.  You  may  cdh- 
sider  them  good  bonds;  but  I  make  it  a  rule  never  to  loan  money  on  any  tiling 
that  is  not  quoted  in  the  stock  exchange,  anyhow.'  •  Well,'  he  said,  '  if  thai 
is  the  case,  they  are  quoted  regularly  in  the  New  York  Stock  Exchange,  and 
transactions  take  place  in  them  regularly.'  While  saying  so,  he  took  hold  of 
the  bond  list,  and  also  of  the  sales  list,  and  pointed  out  to  me  where  they 
were  regularly  quoted,  and  what  transactions  had  taken  place.  He  says, 
'  There  they  are.  They  are  selling,'  I  believe  he  said,  'about  107  or  lOS  or 
109.'  And  he  said,  *  Besides  that,  everybody  is  taking  them.  I  have  bor- 
rowed money  on  them  of  several  banks  and  brokers;  and  not  only  this,'  he 
says,  ■  but  they  have  been  negotiated  on  the  other  side  by  a  syndicate  headed 
by  Drexel,  Morgan  &  Co.'  So,  on  these  statements,  I  let  him  have  the  money, 
of  course,  to  my  sorrow." 

Sylvester  Post,  called  and  sworn  for  the  complainanta: 

"Question,  1  will  get  you  to  state  whether  the  firm  of  Hutchinson  Bros,  at 
that  time  had  any  dealings  with  Messrs.  Grovesteen  &  Pell.  Attawer.  They 
made  a  loan  to  them  of  $25,000  the  day  prior  to  their  failure.  Q.  Did  you 
receive  any  security  for  the  loan?  if  so,  what?  A..  We  received  625,000  East 
&  West.  We  received  $25,000  East  &  West  Alabama  firsts  and  five  Rome  & 
Decatur  firsts.  Q.  Did  you  have  a  conversation  with  any  member  of  that  firm 
in  regard  to  that  loan  on  thatilay  ?  A..  With  Mr.  Pell.  Q.  Please  state  what 
it  was.  A.  He  entered  our  otlice  a  few  minutes  before  three  with  a  loan  for 
$25,000,  and  I  told  him  I  didn't  like  the  securities;  we  had  a  loan  prior  to 
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that,  and  I  objected  to  thi-ni  at  that  time;  and  be  said  those  bonds  were  reg- 
ularly listed  on  tite  excliange;  there  were  daily  sales  of  them;  and  he  called 
my  attention  to  the  bund  list.  I  referred  to  that,  and  found  tliat  they  were;  I 
thinic  109  bought;  I  could  not  say  definitely;  sales  about  nine  to  ten;  several 
bonds  had  four  to  six  bonds,  or  something  like  that;  and  he  said  they  were  a 
perfectly  good  bund.  I  told  him  I  rather  doubted  it,  as  the  price  indicated 
they  were  not  a  strictly  flrst-class  bond.  First-class  bonds  at  that  time  were 
at  a  higher  price.  Q.  Did  he  make  any  reply  to  that?  A.  No,  further  than 
saying  they  were  as  good  as  anything  on  the  list.  Q,  Did  your  firm  do 
anything  to  reduce  these  bonds  to  ownership  after  the  failure  of  Grovesteen 
&  Pell?  A.  We  brought  suit  through  John  L.  Branch.  120  Broadway.  Mr. 
Blair,  of  Blair  &  Iludd,  was  appointed  referee  in  the  case,  and  the  bonds  were 
closed  out  at  auction.  Q.  And  by  whom  bought?  A.  We  bought  them  in 
to  protect  ourselves." 

The  foregoing  evidence — and  no  other  witnesses  were  examined  on  the 
subject — is  not  sufficient  to  show  that  the  complainants,  or  any  person 
similarly  situated,  bought  the  first  consolidated  bonds  of  the  East  & 
West  Railrojid  of  Alabama  on  any  representations  the  Brownings  had 
made,  either  to  list  the  bonds  or  otherwise.  On  the  contrary,  it  tends 
to  show  that  all  the  complaining  parties  became  the  holders  of  those 
bonds  either  on  the  standing  and  representations  of  Pell,  or  through 
their  reliance  upon  the  quotations  that  were  made  of  said  bonds  in  tiie 
New  York  Stock  Exchange,  produced  by  the  fictitious  sales  manipulated 
by  Pell,  or  both.  It  is  true  two  of  the  witnesses  testified  that,  if  the 
bonds  had  not  been  listed,  they  would  not  have  dealt  in  them.  This 
falls  far  short  of  proving  that  they  purchased  tlie  bonds  for  the  reason 
that  they  were  listed,  or  because  of  any  representations  made  bj'  any 
person  to  procure  the  listing.  The  common-sense  fact  is,  and  will  ap- 
pear from  an  inspection  of  any  list  of  quotations  upon  the  New  York 
Stock  Exchange,  that  the  mere  listing  of  securities  on  the  New  York 
Stock  Exchange  is  no  criterion  whatever  as  to  the  value  of  such  securi- 
ties; and  common  experience  teaches  that  the  listing  of  securities  on  the 
New  York  Stock  Exchange  is  not  a  first-class  test  even  as  to  the  genu- 
ineness of  such  securities.  At  all  events,  the  evidence  does  not  satisfy 
me  that  the  com]>lainant  acquired  the  bonds  because  they  were  listed  on 
the  New  York  Stock  Exchange,  and  it  was  only  in  representations, 
which  may  have  led  to  such  listing,  that  the  Brownings  were  concerned. 
In  this  connection  it  niay  also  be  noticed  that  not  one  of  the  complain- 
ing parties  who  have  testified  is  shown  to  have  acquired  the  bonds  in 
controversy  at  the  prices  quoted  in  the  New  York  Stock  Exchange,  or 
even  at  or  near  par  value,  but  practically  at  about  the  prices  fixed  in 
the  Grovesteen  &  Pell  contract.  The  contract  between  the  Brownings 
and  Grovesteen  &  Pell  cannot  be  properly  construed  to  mean  other  than  a 
contract  of  sale  by  the  Brownings  to  Grovesteen  &  Pell,  and  I  am  wholly 
unable  to  construe  it  to  be  a  procuration  constituting  (Jrovesteen  &  Pell 
agents  for  the  Brownings  to  market  bonds. 

The  view  that  I  have  taken  of  the  several  points  in  the  case  renders  it 
unnecessary  to  pass  upon  several  other  important  questions  presented  in 
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the  pleadings  and  proofs,  among  others,  to  wit,  that  the  bill  of  Grant 
Bros,  is  defective  for  want  of  necessary  parties;  that  it  is  without  equity, 
because  the  complainants  have  a  complete  and  adequate  remedy  at  law; 
and  the  estoppel  claim  in  favor  of  Kelly  &  Byrne,  (purchasers  of  the 
Brownings  and  West,)  by  reason  of  the  negotiations  had  between  the 
bondholders  (complainants  participating)  and  the  Brownings  and  West, 
and  the  reorganization  contract  resulting  therefrom  March  22,  1888. 

In  the  voluminous  record  and  brief  submitted  in  this  case,  there  may 
be  minor  points  in  favor  of  complainants  that  have  escaped  my  atten- 
tion, but  the  conclusions  reached  on  the  salient  points  are  such  it  nec- 
essarily follows  that  complainants  have  failed  to  establish  a  case  entitling 
them  to  equitable  relief  in  the  present  proceeding. 

Schley's  Octse.  Schley's  position  in  this  case  since  the  order  of  consol- 
idation is  that  of  an  intervener.  The  litigation  in  his  behalf  was  com- 
menced by  filing  a  bill  in  1888  against  the  East  &  West  Railroad  Com- 
pany of  Alabama,  the  American  Loan  &  Trust  Company,  trustee,  and 
other  fiersons,  setting  out  that  he  was  a  judgment  creditor  of  the  rail- 
way company,  that  his  judgment  was  unsatisfied,  and  the  railway  com- 
pany insolvent,  praying  for  a  receiver,  and  that  the  earnings  of  the  rail- 
way be  sequestrated  and  applied  to  the  satisfaction  of  his  said  judgment. 
He  also  set  forth  the  general  mortgage  given  by  the  East  &  West  Rail- 
road Company  to  secure  its  first  consolidated  bonds;  prayed  that  the 
same  be  foreclosed  for  the  benefit  of  his  judgment,  and  the  bonds  se- 
cured thereby,  except  certain  bonds  that  were  alleged  to  have  been  ille- 
gally and  fraudulently  issued;  and  he  prayed  for  an  account  of  the 
bonded  indebtedness  of  the  railroad  company,  and  general  relief. 

A  full  statement  of  the  case  and  of  the  preliminary  proceedings  will 
be  found  reported  in  the  case  of  American  Loan  Jc  Trust  Co.  v.  East  ct  W. 
R,  Oo.  of  Alabama,  37  Fed.  Rep.  242,  wherein  the  pleas  of  Schley  to 
the  main  bill,  and  the  demurrer  of  the  American  Ix>an  &  Trust  Com- 
pany to  Schley's  bill,  denying  jurisdiction,  were  overruled.  Thereafter, 
the  case  as  to  Schley  was  fully  put  at  issue.  By  stipulation  of  counsel, 
all  the  testimony,  relevant  and  material  in  this  intervention  of  Schley, 
taken  in  the  main  case  or  in  the  case  of  Grant  Bros.,  may  be  considered 
here. 

The  answer  of  defendant  trustee  contains  a  demurrer  to  Schley's  bill 
for  want  of  equity;  and  the  answer  also  charges  that  his  judgment  is 
collusive,  and  not  based  on  real  indebtedness  of  the  East  &  W'est  Rail- 
road Company.  I  am  not  disposed,  however,  to  pass  upon  these  and 
other  objections  of  a  technical  nature,  as  the  case  can  be  more  satisfac- 
torily disposed  of  upon  the  merits. 

As  to  the  general  proposition  that  Schley,  as  a  judgment  creditor,  fil- 
ing a  creditor's  bill,  and  procuring  an  appointment  of  a  receiver  there- 
under, was  entitled  to  have  the  net  earnings  of  the  railroad  company,  from 
the  time  that  his  receiver  was  appointed  up  to  the  substitution  of  a  re- 
ceiver in  the  interest  of  the  trustee  under  the  bill  of  foreclosure,  applied 
in  reduction  of  his  judgment,  it  only  needs  to  be  noticed  that  in  aa  in- 
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quiry  heretofore  had,  provoked  by  Schley  on  reference  to,  and  report  of, 
the  special  master,  it  was  foand  that  there  were  no  net  earnings  during 
the  period  in  question. 

On  this  hearing  Schley  contends  (1)  that  the  $500,000  of  debenture 
bonds  issued  by  the  East  &  West  Railroad  Company  were  illegal  and  in- 
valid, and  that  their  exchange  into  first  consolidated  mortgage  bonds 
was  also  invalid;  (2)  that  the  first  consolidated  mortgage  and  the  bonds 
issued  thereunder  are  invalid,  because  of  the  informalities  and  irregular- 
ites  in  complying  with  the  laws  of  the  state  of  Alabama  in  relation  to 
increase  of  indebtedness  of  corporations;  (3)  that  the  American  Loan  & 
Trust  Company,  as  trustee,  fraudulently  issued  $75,000  of  bonds  to 
Grovesteen  &  Pell  prior  to  the  time  when  the  same  had  been  earned  by 
said  Grovesteen  &  Pell  under  the  terms  of  the  contract  and  the  require- 
ments of  the  mortgage,  and  that  the  said  trust  company  now  holds  50 
of  the  first  consolidated  mortgage  bonds,  which  should  be  applied  to  the 
payment  of  Schley's  judgment,  or  postponed  until  his  judgment  is  sat- 
isfied. 

1.  The  debenture  bonds  having  been  exchanged  for  new  bonds,  and 
the  debenture  mortgage  having  been  satisfied  of  record,  the  irregularities 
attending  the  issue  of  the  bonds,  and  the  granting  of  the  mortgage,  are 
now  immaterial;  the  debenture  bonds  were  never  void,  but  represented, 
beyond  contest,  a  sufficient  indebtedness  to  operate  a  good  and  sufficient 
consideration  for  the  new  bonds  issued  in  lieu  thereof. 

2.  The  informalities  and  irregularities  alleged  against  the  issuance  of 
the  first  consolidated  mortgage  bonds  are  (1)  that  such  mortgage  was 
authorized  by  a  meeting  of  the  stockholders  held  out  of  the  state  of  Ala- 
bama; (2)  that  no  notice  of  sucK  meeting  was  given,  as  required  by  law, 
to  increase  the  indebtedness;  and  (3)  that  no  report  of  the  stockholders' 
meeting  was  made  or  filed  in  the  office  of  the  secretary  of  state  of  Ala- 

'  bama,  as  required  by  law. 

The  evidence  shows  that  a  meeting  of  the  stockholders  was  called  to 
meet  at  the  office  of  the  company  at  the  town  of  Cross  Plains,  Ala.,  on 
the  20th  day  of  April,  1887,  for  the  purpose  of  providing  funds  for  the 
extension  and  completion  of  the  road,  to  widen  its  gauge,  and  to  take 
up  and  retire  the  outstanding  mortgage  bonds  and  debenture  bonds;  and 
that  prior  to  that  date  every  stockholder  consented  in  writing  to  the  is- 
sue of  the  first  consolidated  mortgage  bonds,  and  to  the  granting  of  tire 
mortgage  to  secure  the  same  for  all  the  purposes  aforesaid,  except  to 
widen  the  gauge;  that  on  March  25,  1887,  at  a  meeting  of  the  board  of 
directors,  apparently  held  at  Cedartown,  in  the  state  of  Georgia,  but 
actually  held,  according  to  the  testimony  of  President  Browning,  at  the 
town  of  Cross  Plains,  Ala.,  the  aforesaid  call  of  a  stockholders'  meeting 
and  the  unanimous  consent  of  the  stockholders  were  recited,  and  resolu- 
tions authorizing  the  issuing  of  the  first  consolidated  mortgage  bonds  for 
the  purposes  aforesaid  were  dul}'  passed;  and  that  a  report  of  the  di- 
rectors' meeting  reciting  the  stockholders'  consent,  duly  certified,  was 
filed  in  the  office  of  the  secretary  of  state  of  the  state  of  Alabama,  on  the 


Digitized  by 


Google 


556  FEDERAL   REPORTEB  ,  Vol.  52. 

22(1  of  October,  1887,  prior  to  Schley's  suit  against  the  railroad  company. 

On  this  state  of  facts  the  law  of  Alabama  was  sufficiently  complied 
with.  The  whole  transaction  seems  to  have  been  valid  between  compe- 
tent contracting  parties  antecedent  to  Schley  "s  becoming  a  creditor  of  tlie 
railroad  company,  and  Schley  cannot  be  heard  at  this  time  to  question 
the  matter,  unless  he  aver  and  prove  that  it  was  a  part  of  a  scheme  to 
defraud  subsequent  creditors.  Porter  v.  Sted  Co.,  120  U.  S.  671,  7  Sup. 
Ct.  Rep.  1206. 

This  last  aspect  of  the  case  has  been  sufficiently  considered,  and  de- 
termined adversely  to  Schley's  contention,  in  disposing  of  Grant  Bros.' 
case. 

3.  The  contract  of  Schley,  upon  which  his  judgment  was  based,  was 
made  with  Grovesteen  &  Pell  for  the  building  and  construction  of  the 
extensio.i  from  Broken  Arrow,  and  he  was  to  be  paid  therefor  monthly 
upon  statements  furnished  by  the  engineer  selected  by  the  parties,  ex- 
cept that  20  per  cent,  of  the  amount  due  upon  each  payment  was  to  be 
reserved  until  the  completion  of  the  entire  contract.  His  contract  was 
entirely  with  Grovesteen  &  Pell,  contained  no  agreement  to  satisfj' 
Schley's  demands  in  bonds  of  the  railway  company,  and  gave  Schley  no 
lien  whatever  on  any  bonds  which  might  be  issued  by  the  railroad  com- 
pany to  Grovesteen  &  Pell  for  building  the  road.  He  had  no  contract 
whatever  with  the  railroad  company,  and  the  judgment  he  finally  ob- 
tained against  the  railroad  company  was  for  money  only,  without  recog- 
nition of  any  lien;  in  fact,  no  lien  of  any  kind  was  claimed  in  the  suit. 

The  contract  of  the  railroad  company  with  Grovesteen  &  Pell  for  con- 
struction provided  as  follows: 

"Payments  to  the  party  of  the  first  part  for  the  construction  of  the  exten- 
sion from  Broken  Arrow  to  Eden,  Alabama,  and  of  the  equipment  liert^inbe- 
fore  mentioned,  of  the  one  hundred  and  fifty  thousand  dollars  par  value  of 
said  consolidated  bonds  and  stock,  at  the  rate  of  ten  thousand  dollars  per  mile 
of  said  extension,  sbull  be  made  by  the  said  trustee  in  the  following  manner: 
On  presentation  of  bill  of  lading  for  shipment  to  the  parties  of  the  third  part 
of  at  least  five  hundred  Ions  of  steel  rail,  seventy-five  thousand  dollars  par 
value  of  said  consolidated  bonds,  and  upon  the  certificate  of  the  engineer  in 
charge  and  of  the  general  manager  of  said  party  of  the  third  part  that  the 
work  has  been  performed  and  equipment  furnished  in  accordance  with  the 
terms  of  this  agreement,  the  remaining  seventy-five  thousand  dollars  pat- 
value  of  said  consolidated  bonds,  and  also  said  stock  at  the  rate  of  ten  thou- 
sand dollars  par  value  per  mite." 

The  mortgage  securing  the  first  consolidated  bonds  provides: 

"But  such  bonds,  or  any  of  them,  shall  be  issued  by  the  trustee  only  upon 
the  written  order  or  demand  of  the  president  of  the  said  railroad  company, 
accompanied  by  the  certificate  of  its  chief  engineer  that  part  or  parts  of  said 
railroad,  in  respect  to  which  said  bonds  are  demanded,  has,  or  have,  at  the 
date  of  said  certificate,  been  su  completed  as  to  be  ready  for  the  regular  and  con- 
tinuous running  of  trains,  which  certificate  shall  clearly  state  the  points  or 
places  from  and  to  which  the  said  railroad  shall  have  been  so  completed,  and 
the  precise  length  of  the  entire  completed  portion  in  miles,  which  order  and 
certificate  may  be  accepted  by  the  trustee  as  sufficient  eviU«nce  of  its  author- 
ity to  issue  said  bonds  as  aforesaid." 
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It  appears  from  the  evidence  that  the  bonds  for  $75,000  for  construc- 
ti<m,  under  the  contract  with  Grovesteen  &  Pell,  were  issued  about  Au- 
gust 16,  1887,  on  the  following  certificates: 

"East  &  West  Railroad  Company  op  Alabama, 
"New  York,  August  16th,  1887. 
"  W.  D.  Snow,  Esq.,  Secretary  American  Loan  <ft  Tru-it  Company — Dear 
Sir:  We  beg  to  notify  jou  that  the  extension  of  the  East  &  West  Railroad 
Company  of  Alabama  from  Broken  Arrow  to  Pell  City,  the  junction  point 
with  the  Georgia  Pacific  Railroad,  is  completed,  making  in  all  one  hundred 
and  twenty  miles  of  road.  Very  respectfully, 

"S.  A.  Crdikshank,  Sec'y.  Geo.  H.  Pell,  Pres't." 

"Cartersville,  Ga.,  Aug.  16th,  1887. 
"To  W.  D.  Snow,  Secretary  American  Loan  de  Trust  Company,  115  Broad- 
way.  New  York :    The  completion  of  the  East  &  West  Railroad  to  the  Geor- 
gia Pacific  Railroad  at  Pell  City,  on  Monday,  the  15th  of  August,  gives  that 
road  now  one  hundred  and  twefity  miles  of  track. 

"John  Postell,  V.  P.  and  G.  M." 

"Office  of  East  &  West  Railroad  of  Alabama, 
"New  York,  Aug.  16th.  1887. 
"W,  J).  Snow,  Esq.,  Secretary  American  Loan  <t  Tnist  Company — Dear 
Sir:  I  desire  to  inform  you  that  John  Poetell  is  acting  chief  engineer  of  the 
East  &  West  Railroad  of  Alabama.     . 

"Very  respectfully,  Geo.  H.  Pell,  President" 

John  Postell,  being  examined  in  behalf  of  Schley,  testifies  that  he  was 
the  chief  engineer  and  general  manager  of  the  East  &  West  Railroad 
Company  of  Alabama  in  the  spring,  summer,  and  fall  of  1887,  and  gave 
the  foregoing  certificjites  as  to  the  completion  of  the  East  &  West  Rail- 
road to  the  Georgia  Pacific  Railroad  at  Pell  City,  on  Monday,  the  15th 
of  August,  1887.  On  being  asked  whether,  at  the  time  he  gave  that 
certificate,  that  portion  of  the  East  &  West  Railroad  of  Alabama  from 
Broken  Arrow  to  Pell  City  had  been  completed,  and  was  ready  for  the 
regular  and  continuous  running  of  trains  thereon,  answered: 

"Yes,  sir;  I  considered  practically  that  it  was.  Question,  And  the  connec- 
tion had  been  made?  A,  Yes,  sir.  Q.  Isn't  that  about  as  soon  as  it  was 
completed?  A.  I  think  we  had  connected,  running  trains  the  next  day.  Q. 
Isn't  it  a  fact  that  the  trains  did  not  begin  to  run  regularly  on  that  portion 
of  the  road — regularly  and  continuously,  now — until  late  in  the  fall  of  1887? 
A.  AVell,  it  is  a  matter  of  memory  with  me;  the  schedule  will  show;  I  can't 
remember  now  whether  it  is  so  or  not.  Q.  Mr.  Postell,  isn't  it  a  fact  that 
Mr.  Schley,  the  contractor  for  the  extension  of  that  road,  continued  to  work 
on  that  road,  and  did  do  work  on  that  road  after  the  date  of  the  certificate,  in 
its  construction?  A.  Well,  as  1  stated  just  now,  the  road  was  completed  very 
burrieilly  to  make  connection,  in  order  to  get  the  business  started;  and  I  au- 
thorized Mr.  Schley  to  Irave  out  a  few  of  the  ties,  so  as  we  could  make  the 
connection,  and  then  we  could  put  them  in  ea.sier  afterwards  with  the  trains 
on  the  road,  as  the  ties  were  at  a  distance,  and  had  to  be  haule^l  in  wagons, 
and  it  delayed  the  finishing  of  the  road  a  week  or  two;  and  then  be  finished 
putting  in  the  ties;  perhaps  he  was  a  week  or  more  putting  them  in;  the  road, 
though,  was  practically  finished,  except  putting  in  those  ties.  It  facilitated 
the  work." 
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The  first  time  that  Schley  made  any  claim  against  the  railroad  com- 
pany for  construction  seems  to  have  been  September  6,  1887,  when  ho 
obtained  a  certificate  from  the  auditor  of  the  company  stating  that  the 
balance  due  him  on  that  date  on  construction  of  the  East  &  West  exten- 
sion, according  to  the  final  estimate  by  the  engineer,  was  $13,431.72. 
The  record  also  shows  an  account  made  out  against  the  railroad  com- 
pany dated  August  26,  1887,  for  the  amount  of  said  indebtedness, 
sworn  to  by  Schley  on  October  21,  1887,  as  due  from  the  company, 
with  interest  at  the  legal  rate  from  August  26,  1887.  His  suit  was 
instituted  in  the  circuit  court  of  Cherokee  county,  Ala.,  against  the 
company  on  November  11,  1887,  and  his  judgment  was  obtained  at  the 
same  term  on  December  16, 1887.  It  is  thus  seen  that,  at  the  time  the 
certificates  were  given  on  which  the  bonds  were  issued  to  Grovesteen  & 
Pell  for  the  extension,  Schley's  claim  for  indebtedness  against  the  com- 
pany for  and  on  account  of  such  construction  was  not  in  existence;  or,: 
if  in  existence,  not  made  known  to  the  company,  or  to  the  trustee  un- 
der the  mortgage. 

I  find  no  record  in  the  evidence  tending  to  show  that  the  trustee,  in 
issuing  the  bonds  upon  the  certificates  aforesaid,  acted  otherwise  than  in 
good  faith.  It  would  seem  that,  although  the  certificates  were  not  in 
the  exact  form  required  by  the  mortgage,  and  by  the  contract  with 
Grovesteen  &  Pell,  it  was,  in  the  absence  of  fraud,  competent  for  the 
parties  in  interest  to  waive  informalities,  and,  as  the  road  was  practically 
completed  at  the  time  the  certificates  were  made  and  the  bonds  issued, 
no  injury  could  or  did  result  to  any  parties  by  reason  of  waiving  the 
formal  certificate  required  by  the  contract.  At  least,  it  is  difiicult  to  see 
how  the  transaction  resulted  in  any  wise  to  the  injury  of  intervener, 
Schley.  The  evidence  shows  that  the  certificates  were  made  and  the 
bonds  issued  prior  to  the  failure  of  Grovesteen  &  Pell,  and  there  is  a 
very  strong  inference  arising  from  the  showing  of  Schley  in  this  case  that 
his  claim  against  the  company  for  the  amount  due  him  on  construction 
did  not  arise  until  after  the  failure  of  Grovesteen  &  Pell,  which  was  about 
August  24,  1887. 

The  evidence  shows  that  the  American  Jjoan  &  Trust  Company  is 
now  a  holder  of  50  of  the  first  consolidated  mortgage  bonds  of  the  East  & 
West  Railroad  Company,  but  it  is  not  very  full  as  to  the  manner  in 
which  the  company  acquired  the  bonds.  Enough,  however,  appears  to 
show  that,  when  the  75  bonds  were  issued  on  the  certificate  of  August 
IGth,  they  were  retained  by  the  trust  company  for  account  of  Pell  to  se- 
cure advances  and  loans  made  to  him  at  and  prior  to  that  date;  that 
afterwards  Pell  directed  the  trust  company  to  turn  over  25  bonds  to  John 
Postell  in  settlement  of  a  suit  which  Postell  had  brought  against  the 
railroad  company  and  others;  find  that,  on  the  24th  day  of  August, 
Postell  receipted  for  25  of  the  said  bonds,  although,  in  fact,  he  received 
but  18.  It  appears  that  on  presentation  of  his  order  the  trust  com- 
pany demurred  to  delivering  the  bonds  called  for,  claiming  that  it  held 
them  as  collateral  security  for  advances  made  to  Pell,  but  some  sort  of  a 
compromise  was  effected  by  which  it  did  surrender  18,  taking  a  re- 
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ceipt  for  25.  The  testimony  of  0.  D.  Baldwin,  president  of  the  Amer- 
ican Loan  &  Trust  Company,  is  to  the  effect  that  the  trust  company 
now  holds  50  of  the  said  bonds,  and  they  now  stand  on  the  books  of 
the  company  at  $33,000,  but  the  actual  cost  of  the  same  is  upwards  of 
$50,000.  Since  the  institution  of  this  suit,  the  American  Loan  &  Trust 
Company,  having  failed,  has  been  removed  as  trustee,  and  the  present 
complainant  George  S.  Coe  substituted,  so  that  now  the  American  Loan 
&  Trust  Company  has  no  further  interest  in  this  suit  than  as  the  holder 
of  the  aforesaid  60  bonds.  It  is  very  doubtful  whether  intervener, 
Schley,  in  this  litigation  can  maintain  a  claim  against  the  holder  of  bonds 
who  is  not  a  party  to  the  suit,  for  the  purpose  of  appropriating  any  por- 
tion of  the  bonds  or  postponing  the  payment  of  them  beyond  others  of 
the  same  issue.  On  the  evidence,  however,  it  does  not  appear  that  he 
has  established  any  claim  against  the  said  bonds  for  which  the  court 
could  give  him  relief,  even  were  the  proper  parties  before  the  court. 

All  that  can  be  done  for  the  intervener,  Schley,  in  this  case,  seems  to  be 
to  recognize  his  judgment  as  a  valid  judgment  against  the  East  &  West 
Railroad  Company,  but  inferior  as  a  lien  to  that  of  the  bondholders  un- 
der the  first  consolidated  mortgage,  the  foreclosing  of  which  is  sought  in 
the  present  suit. 

On  the  Main  Case.  The  evidence  establishes  the  granting  of  the  mort- 
gage, the  foreclosure  of  which  is  sought;  the  issuance  of  1,750  bonds, 
each  for  $1,000  thereunder,  dated  December  1,  1886,  payable  to  the 
American  Loan  &  Trust  Company  or  bearer,  December  1,  1926,  in  gold 
coin,  at  the  office  of  the  American  Loan  &  Trust  Company,  in  the  city 
of  New  York,  together  wkh  interest  thereon  at  the  rate  of  6  per  cent,  per 
annum  in  like  gold  coin,  payable  in  June  and  December  of  each  succes- 
sive year  until  maturity,  on  presentation  and  surrender  of  the  coupons 
attached  to  said  bonds;  that  the  said  EIast&  West  Railroad  Company  has 
made  default  in  the  payment  of  the  interest  coupons,  maturing  on  Decem- 
berl,  1887,  and  on  all  coupons  maturing  thereafter;  that  the  said  default 
has  not  been  waived ;  and  that  the  trustee  has  declared,  in  accordance 
with  the  terms  of  said  mortgage,  the  principal  secured  by  said  mortgage 
to  be  due  and  payable. 

The  complainant  is,  therefore,  entitled  to  a  recognition  of  the  lien  un- 
der the  mortgage,  and  a  decree  of  foreclosure  as  prayed  for. 

It  appearing,  however,  that,  since  the  institution  of  the  suit  and  the 
appointment  of  the  receiver,  the  receiver,  under  authority  from  the 
court,  and  with  consent  of  parties,  has  issued  and  sold  certificates  to  the 
amount  of  $650,000,  payable  on  or  before  April  1 ,  1894,  and  drawing 
interest  at  the  rate  of  8  per  cent.,  which  receiver's  certificates  are  by  or- 
der of  court  and  consent  of  the  parties  a  first  lien  upon  all  the  property 
and  franchises  of  the  said  railroad,  it  follows  that  the  decree  of  foreclosure 
must  recognize  the  lien  and  priority  of  said  receiver's  certificates. 

The  ac(x>mpanying  decree  will  be  entered  in  the  case. 
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MoFFETT  et  al.  V.  City  of  Goldsborovgh. 

( circuit  Court  of  Appeals,  Fourth  Circuit.    October  11, 1898.) 

Na81. 

MuNiciPAi,  CoRPORATioxs— Contracts— Obdinancbs—Boxd. 

A  city  passed  an  ordinance  authorizlni^  certain  persons  to  constmct  and  operate 
waterworks,  giving  them  power  to  acquire  the  necessary  land,  and  making  certain 
requirements  as  to  purity  of  water,  and  the  repairing  of  gas  pipes,  sewers,  and 
highways  disturbed  in  laying  the  water  pipes,  ft  was  also  provided  that  the  gran- 
tees might  operate  the  waterworks  for  iSO  years,-unle88  the  city  bought  them  at  a 
price  to  be  fixed  by  agreement  or  arbitration.  There  was  uo  monev  consideration, 
and  no  bond  was  required  by  the  ordinance;  but  after  its  passage  the  city  required 
a  bond,  which,  as  given,  was  conditioned  to  be  void  if  the  grantees  faithfully  per- 
formed their  "contract"  "during  the  construction  of  said  works. "  Hclcl,  that  the 
ordinance  did  not  constitute  a  binding  contract,  and  the  failure  of  the  grantees  to 
construct  or  begin  the  construction  of  the  works  did  not  render  them  liable  on  the 
bond.    49  Fed.  Kep.  213,  reversed. 

In  Error  to  the  Circuit  Court  of  the  Ignited  States  for  the  Eastern  Dis- 
trict of  North  Carolina. 

Action  by  the  city  of  Goldsborough  against  John  F.  Moffett,  Henry 
C.  Hodglcins,  and  John  V.  Clarke,  as  principals,  and  Daniel  G.  Griffin 
as  surety,  upon  a  bond  given  to  secure  the  performance  of  an  alleged 
contract  to  construct  waterworks.  Jury  waived,  and  trial  by  the  court. 
Judgment  for  plaintiff.  49  Fed.  Rep.  213.  Defendants  bring  error. 
Reversed. 

Louw  Marshall,  for  plaintiffs  in  error. 

F.  H.  Bmbee,  for  defendant  in  error. 

Before  Bond  and  Goff,  Circuit  Judges,  and  Simontox,  District  Judge. 

Bond,  Circuit  Judge.  This  is  a  writ  of  error  to  the  circuit  court  of 
the  United  States  for  the  eastern  district  of  North  Carolina.  The  facts 
presented  by  the  record,  at  least  so  far  as  it  is  necessary  to  state  them 
that  the  points  raised  by  the  writ  of  error  may  be  understood,  are  these: 

The  city  of  Goldsbcirough,  having  power  so  to  do  by  its  charter,  did 
on  the  29tli  day  of  March,  1887,  adopt  an  ordinance  authorizing  Mof- 
fett, Hodgkins,  and  Clarke,  citizens  of  the  state  of  New  York,  to  con- 
struct, maintain,  and  operate  waterworks  to  supply  the  city  with  water. 
The  style  of  the  ordinance  is:  "An  ordinance  authorizing  Moffett,  Hodg- 
kins, and  Clarke  to  construct,  maintain,  and  operate  waterworks  to  sup- 
ply the  city  of  Goldsborough,  North  Carolina,  and  its  inhabitants  with 
water,  and  defining  their  rights,  duties,  privileges,  and  powers."  The 
first  section  gives  the  grantees  power  to  acquire  the  necessary  land  for 
the  purpose  of  the  grant.  The  second  provides  for  the  purity  of  the 
water.  The  third,  that  in  laying  their  pipes  and  mains  they  shall  not 
unnecessarily  obstruct  any  highway,  shall  repair  any  gas  pipe  or  sewer 
which  they  disturb,  and  leave  the  highways  in  as  good  condition  as  they 
found  them  when  they  commenced  to  lay  their  pipes  and  mains.  The 
ordinance  provided  that  the  grantees  might  operate  the  waterworks  for  20 
years,  unless  within  that  time  the  city  bought  them  at  a  value  to  be  as- 
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certained  by  agreement  or  arbitration.  Upon  the  passage  of  this  ordi- 
nance, the  city  required  the  grantees  or  licensees  to  give  a  bond  (although 
there  is  nothing  in  the  ordinance  requiring  a  bond)  for  the  proper  exer- 
cise of  the  powers  granted  by  the  ordinance.  A  bond  was  given  in  the 
words  following; 

"Know  all  uoeu  by  these  presents  that  we,  Moffett,  Hodgkins  &  Clarke,  of 
■VVatertown,  N.  Y.,  as  principals,  and  Daniel  G.  Griffin,  as  surety,  of  Water- 
town,  are  held  and  firmly  bound  unto  the  city  of  Goldsborough,  N.  C.  in  the 
sum  of  Ave  thousand  dollars,  (85,000,)  to  be  paid  to  the  city  or  its  assigns,  foi- 
whicb,  well  and  truly  to  be  paid,  we  hereby  jointly  and  severally  bind  our- 
selves. 

"Dated  the  7th  day  of  June,  A.  D.  1887. 

"Whereas,  the  city  of  Goldsborough,  N.  C,  did  on  the  29tb  day  of  March, 
A.  D.  1887,  adopt  an  ordinance  authorizing  and  empowering  Moflett,  Hodg- 
kins &  Clarke  to  construct,  maintain,  and  operate  waterworks  to  supply  the 
city  of  Goldsborough,  N.  C,  and  its  inhabitants  with  water;  and  whereas,  the 
said  ordinance  was  duly  accepted  hy^  said  Moffett,  Hodgkins  &  Clarke;  and 
whereas,  it  was  further  required  by  said  city  that  the  suid  Moffett,  Hodgkins 
&  Clarke  give  a  bond  in  the  sum  of  five  thousand  dollars  ($5,000)  for  the 
faithful  performance  of  their  contract:  Now,  if  the  said  Moflett,  Hodgkins  & 
Clarke,  or  their  assigns,  do  faitlitully  perform  the  terms  of  their  contract  dur- 
ing the  construction  of  said  works,  then  this  obligation  to  be  void;  otherwise 
to  remain  in  full  force  and  virtue. 

"Moffett,  Hodgkins  &  Clakke.    [Seal.] 
"Daniel  G.  Gbiffin.  [Seal.]" 

The  circuit  court  held  that  the  ordinance  above  recited  was  a  contract 
on  the  part  of  the  licensees,  plaintiffs  in  error,  to  build  and  complete  a 
system  of  waterworks  for  the  supply  of  that  city  by  a  specified  time, 
and  that  the  bond  above  recited  was  a  security  given  by  the  grantees 
named  in  the  ordinance  for  the  performance  of  such  contract. 

This  suit  is  brought  upon  the  bond,  and  not  upon  any  failure  to  ac-. 
cept  or  comply  with  the  ordinance.  There  are  five  errors  assigned  in 
the  record,  of  which  we  think  it  necessary  to  consider  but  the  first  and 
second,  which  embrace  the  above-recited  rulings  of  the  court.  It  will 
be  seen  from  the  above  statement  of  facts  that  there  was  no  money 
consideration  which  passed  between  the  city  of  Goldsborough  and  its 
licensees  under  the  ordinance.  There  was  no  mutuality  in  the  so-called 
"contract."  The  whole  plant,  when  coniplete,  was  and  remained  the 
property  of  the  grantees.  If  the  city  of  Goldsborough  found  the  works 
successful  after  they  were  put  in  operation,  it  could  purchase  them  at  an 
agreed  valuation,  or  by  an  award  of  arbitrators,  but  the  grantees  in  the 
ordinance  were  under  no  obligation  to  let  the  plant  remain  longer  than 
it  was  remunerative,  and  could  remove  it  at  any  time.  But  there  was 
no  obligation  in  the  ordinance  upon  the  grantees  to  give  any  bond  what- 
ever. The  third  section  of  it  required  the  grantees  to  leave  the  streets 
of  the  city  in  as  good  repair  after  their  use  as  they  found  them.  The 
bond  recited  above,  upon  which  this  suit  is  brought,  was  apparently 
executed  to  secure  this  desired  end.  It  is  a  bond  without  consideration, 
and  even  in  its  language  can  only  be  construed  to  bind  the  parties  thereto 
V. 52F.no.  6 — 36 
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in  a  penalty  of  $5,000,  that  the  grantees  during  the  construction  of  the 
waterworks  will  obey  the  provisions  of  the  ordinance.  As  the  grantees 
never  constructed  or  attempted  to  construct  any  watierworks  under  the 
license  given  them  by  the  city  ordinance,  there  has  been  no  breach  of 
the  condition  of  the  bond.  We  are  of  opinion  that  it  was  error  in  the 
circuit  court  of  the  eastern  district  of  North  Carolina  to  hold  that,  by  the 
terms  of  the  ordinance  of  the  city  of  Goldsborough,  the  licensees  therein 
agreed  to  furnish  the  city  of  Groldsborough  with  waterworks  by  the  1st 
day  of  October,  1887,  and  were  bound,  pursuant  thereto,  to  construct 
and  operate  waterworks  for  the  use  of  that  city;  and  that  the  court  erred 
in  holding  that  the  defendants  below  violated  the  conditions  of  a  certain 
bond  executed  by  them  to  the  plaintiff  (below)  wherein  they  agreed  to 
pay  the  plaintiff  the  sum  of  $5,000  in  case  they  did  not  faithfully  per- 
form the  terms  of  their  contract  during  the  construction  of  waterworks 
for  the  plaintiff.  We  think  there  was  error  in  these  rulings,  for  which 
the  judgment  of  the  court  below  should  be  reversed,  and  the  suit  dis- 
missed, with  costs,  and  it  is  so  ordered. 


Oliver  et  al.  v.  Gilmorb. 

(Circuit  Court,  D.  MassachutetU.    September  14, 1S93.', 

No.  8,387. 

1.  CoJiTB ACTS— Parties  to  Actions. 

Upon  a  contract  between  manafacturers,  by  wWch,  in  consUeratSon  oJthe  party 
of  the  first  part  not  using  his  plant  for  a,  certain  purpose,  the  parlies  of  the  secomi 
part  severally  agree  to  pay  him  a  percentage  on  their  sales,  he  may  maintain  an 
action  against  one  of  them' alone,  where  it  is  plain  that  each  is  holdon  only  for  bi:i 
own  payment. 

2.  MAStTFACTURTNO  C0RP0HAT10X9— DlTRA  ViRES— LIMITING  PRODUCTION. 

A  private  manufacturing  corporation  stands  on  the  same  footing  as  an  indlridual 
witli  respect  to  its  power  to  enter  into  contracts  to  limit  production,  for,  as  it  owea 
no  special  duty  to  the  public,  it  can  ordinarily  limit  or  omit  the  exercise  of  its  cor 
porate  powers. 

3.  Contracts— PcBLio  Policy— LimitinoManl-pactores. 

A  contract  between  manufacturers,  whereby  the  first  party  agrees,  in  consider 
ation  of  a  percentage  on  the  sales  made  by  the  second  party,  not  to  use  his  plant  fni- 
the  production  of  strap  and  T  hinges  for  five  years,  the  contract  to  be  void  in  ca.«it^ 
the  second  party  increase  his  facilities  for  the  production  of  such  hinges,  is  volu 
as  against  public  policy. 

4.  Same — Esporcement— Partial  Performance. 

The  contention  of  the  first  party  that,  as  he  had  fully  performed  his  promises,  bo 
could  recover  the  pecuniary  consideration,  even  though  the  contract  was  not  en 
forceable  wliile  entirely  executory,  was  without  merit. 

At  Law.  Action  by  Henry  W.  Oliver  and  others,  constituting  the 
firm  of  Oliver  Bros.  &  Phillips,  against  Edwin  W.  Gilmore  upon  a  con- 
tract.    On  demurrer  to  the  declaration.     Sustained. 


Digitized  by 


Google 


OLIVER   V.  OILMORE.  563^ 

The  contract  in  question,  marked  "Exhibit  A,"  was  as  follows: 

"Memorandum  of  agreement  made  and  concluded  this  fifteenth  day  of 
February,  (18U3,)  eighteen  hundred  and  eighty-three,  by  and  between  Oliver 
Bros.  &  Phillips,  party  of  the  tirst  part,  anil  the  Stanley  Works,  a  corporation 
of  the  state  of  Connecticut,  Itoy  &  Co..  a  corporation  of  the  state  of  New 
York,  E.  W.  Gilmore  ifc  Co.,  of  North  Easton.  Mass..  C.  Uager  &  Son.  of  St. 
Louis.  Mo..  McKinney  Manufacturing  Company,  of  Allegheny,  Pa.,  the  Peck, 
Stowe  &  Wilcox  Company,  a  corporation  of  Cleveland,  Ohio,  and  elsewhere, 
the  ^tna  Xut  Company,  a  corporation  of  the  state  of  Connecticut,  and  Sar- 
gent &  Co.,  a  corporation  of  the  state  of  Connecticut  and  of  New  York,  par- 
ties of  the  second  part,  witnesseth:  That  the  said  party  of  the  first  part  agrees 
that  the  works,  factory,  and  machinery  owned,  leased,  and  controlled  by  them, 
situate  in  Pittsburgh  or  elsewhere,  shall  not  l>e  operated  or  used  by  any  per- 
son whatever  for  the  manufacture  of  strap  and  T  hinges  (it  being  understood 
that  the  said  Oliver  Bros.  &  Phillips  may  use  any  machinery  other  than  their 
regular  strap  and  T  hinge  machinery  for  the  manufacture  of  wrought-iron 
butts)  for  and  during  the  period  of  five  (5)  years  from  and  after  the  first  day 
of  March,  (1883.)  eighteen  hunrlred  and  eighty-three.  In  consideration 
whereof,  the  said  parties  of  the  second  part  severally  agree  to  pay  to  the  said 
party  of  the  first  part,  from  and  after  the  first  day  of  March,  1883,  a  sura  of 
money  equal  to  three  and  one  half  per  centum  of  the  net  sales  of  strap  and  T 
binges,  sold  by  the  several  parties  of  the  second  part  during  the  month  of 
March,  1883,  and  lor  each  succeeding  month  during  the  period  of  this  agree- 
ment, which  said  sales  shall  be  ascertained  and  reported  to  said  first  party  as 
follows:  On  or  before  the  fifteenth  day  of  each  month  after  March,  1883, 
each  individual,  firm,  or  corporation  composing  said  second  parties,  forming ' 
or  operating  a  separate  establishment  for  the  manufacture  of  strap  and  T 
hinges,  shall  make  a  report  under  oath,  to  be  signed  by  some  member  of  the 
lirm  or  officer  of  the  corporation,  as  the  case  may  l>e.  and  by  a  lx)okkeeper  or 
other  person,  a  member  of,  or  in  the  employ  of,  said  firm  or  corporation,  who 
shall  be  best  acquainted  with  the  data  from  which  sales  are  made  up,  or  by 
the  person  malting  up  said  sales,  attested  to  before  a  notary  public  or  justice 
of  the  peace,  of  the  net  amount  of  the  sales  for  the  calendar  month  preceding, 
which  said  report  shall  be  accompanied  by  a  check  or  draft  for  the  per  centum, 
as  t>efore  provided.  The  reports  and  drafts  herein  provided  for  shall  be  made 
to  the  Wheeling  Hinge  Company,  of  Wheeling,  West  Va.  It  is  further  agreed 
that,  should  either  of  said  second  parties  fail  to  make  report  of  sales  and  pay 
over  the  per  centum  thereon  contemplated  by  the  terms  of  this  agreement  at 
the  times  herein  designated,  to  said  first  party,  notice  of  such  failure  shall  be 
forthwith  mailed  to  each  of  said  second  parties,  and  if  within  thirty  days  after 
the  mailing  of  such  notice  the  terms  of  this  agreement  are  not  complied  with 
by  the  corporation  or  firm  so  in  default,  or  in  case  of  failure  by  the  de- 
faulting party,  then,  by  the  association  uf  strap  and  T  hinge  manufacturers, 
this  agreement  shall,  at  the  option  of  said  first  party,  l>e  no  longer  in  force, 
and  the  first  parties  shall  l>e  at  liberty  to  resume  the  manufacture  of  hinges 
the  same  as  if  this  agreement  had  not  been  made.  It  is  also  agreed  that  if 
any  one  of  the  parties  of  the  second  port  should  build,  buy.  or  place  in  their 
works  any  additional  machinery,  which  will  in  any  way  increase  their  pres- 
ent facilities  for  the  manufacture  of  strap  and  T  hinges,  this  agreement  shall 
thenceforth  be  null  and  void.  In  witness  whereof  the  said  Stanley  Works, 
the  said  Roy  &  Co.,  the  said  E.  W.  Gilmore  &  Co.,  the  said  C.  Ilager  &  Son, 
the  said  McKinney  Manufacturing  Company,  the  said  Peck,  Stowe  &  Wilcox 
Company,  the  said  ^tna  Nut  Company,  and  the  said  Sargent  &  Co.,  have  af- 
fixed ilieir  names  and  official  signatures.    This  agreement  to  t>e  void  and  of 
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no  effect  unless  signed  and  agreed  to  bj  all  the  parties  n&med  in  the  body  of 
this  agreement;  but,  if  so  signed  by  all,  to  remain  in  force  until  the  expira- 
tion of  the  time  specified  in  this  agreement. 
"Oliver  Bros.  A  Phillips.  Peck,  Stowe  &  Wilcox  Co., 

"The  Stanley  Works,  By  R.  A.  Neal,  President. 

"Wm.  H.  Hart,  Treasurer.        .^Itna  Nut  C!o., 
"Rot  &  Company.  By  R.  A.  Neai.,  President. 

*'E.  W.  GiLMOuE  &  Co.  Sargent  &  Co., 

"C.  Haqer  &  Son.  J.  B.  Sargent,  President." 

"McKiNNET  Mfo.  Co., 
"Wm.  S.  McKinney.  President. 

The  declaration  was  in  two  couDts,  as  follows: 

"First  Count.  The  plaintiffs  say  the  defendant  made  a  contract  with  them, 
a  copy  of  which  is  hereto  annexed,  marked  •  A,'  whereby,  in  consideration  of 
the  agreements  therein  made  by  the  plaintiff,  the  defendant  promised  to  pay 
to  the  plaintiffs,  on  or  before  the  flfteeuth  day  of  each  month,  except  Janu- 
ary, in  the  year  1887,  a  sum  of  money  equal  to  three  and  one  half  per  cent,  of 
the  net  sales  of  strap  and  T  hinges  made  by  him  during  the  month  preced- 
ing, and  the  defendant  further  promised  to  make  a  report  of  said  sales,  signed 
and  sworn  to,  as  provided  in  said  agreement,  and  send  the  sameto  the  Wheel- 
ing Hinge  Company ;  and  the  plaintiffs  have  done  all  things  which  they  agreed 
to  do  in  said  contract.  And  the  plaintiffs  say  that  three  and  one  half  per 
centum  of  the  net  sales  made  by  the  defendant  during  the  Qrst  eleven  months 
of  1887  amounted  to  the  sum  of  three  thousand  dollars  during  each  of  said 
.months,  but, the  defendant  has  neglected  and  refused  to  pay  said  sum  of  three 
thousand  dollars,  and  has  neglected  and  refused  to  make  reports  as  aforesaid, 
though  demand  was  made  upon  him  so  to  do  on  the  tlfteenth  day  of  each  of 
said  months;  wherefore  the  defendant  owes  the  plaintiffs  said  sum  of  three 
thousand  dollars,  and  interest  thereon  from  each  of  said  Ufteenth  days. 

"Seeond  Count.  And  the  plaintiffs  say  the  defendant  made  a  contract  with 
them,  a  copy  of  which  is  hereto  annexed,  marked  "A,"  whereby,  in  consid- 
eration of  the  promises  therein  made  by  the  plaintiffs,  the  defendant  promised 
not  to  build,  buy,  or  place  in  his  works  any  additional  machinery  which 
would  in  any  way  increase  bis  facilities  for  tlie  manufacture  of  strap  and  T 
hinges,  and  the  plaintiffs  have  done  all  things  they  agreed  to  do  in  said  con- 
tract; but  the  defendant,  during  the  year  1887,  at  divers  times,  did  build, 
buy,  and  place  in  his  works  additional  machinery  for  the  manufacture  of  strap 
and  T  hinges,  whereby  the  plaintiffs  are  greatly  damaged,  to  wit,  in  the  sum 
of  ten  thousand  dollars." 

M.  F.  Dickinson,  Jr.,  and  Samvd  VPitttston,  for  plaintiffs. 
Francis  L.  Hayes,  for  defendant. 

Putnam,  Circuit  Judge.  Plaintiffs  concede  that  the  second  count  is 
invalid.  The  important  and  difficult  questions  in  the  case  turn  on  the 
first  count,  and  the  contract  which  is  made  a  part  pf  it  by  its  tenor. 
We  desire  at  the  outset  to  dispose  of  two  or  three  minor  considerations. 
It  is  clear  that  the  point  of  nonjoinder  of  other  parties  is  not  well  taken, 
because  it  is  plain  that  each  sul^scriber  to  the  contract  is  holden  onlj- 
for  his  own  payment.  Also,  on  the  matter  of  ultra  vires,  inasmuch  as  a 
corf>oration  instituted  for  private  trading  or  manufacturing  purposes, 
and  owing  no  special  duty  to  the  public,  can  ordinarily  limit  or  entirely 
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emit  the  exerdae  of  its  oorporate  powers,  and  is  no  more  holden  than  an 
individual  to  proceed  at  a  pecuniary  loss  with  its  intended  operations, 
no  question  of  that  sort  can  be  raised  on  a  declaration  alleging  unqnali> 
fiedly  that  a  contract  was  made.  In  a  declaration  of  this  character,  all 
questions  of  vitra  nrea,  authority  of  officers  of  the  corporation,  and  for- 
malities of  execution  are  covered  in;  and  objections  in  reference  thereto 
can  only  be  made  to  appear  by  subsequent  pleadings,  or  by  the  facts  as 
developed  at  the  trial.  The  proposition  of  the  plaintiffs  that,  as  they  had 
fully  performed,  the  defendant  is  liable,  even  if  the  contract  could  not 
be  enforced  while  it  was  executory  on  both  parts,  is  not  sufficiently  sus- 
tained by  the  authorities  cited  by  them,  and  is  controverted  by  Bishop 
v.  Palmar,  146  Mass. 469, 16 N.  E.  Rep.  299;  Amotv.  Ooal  Cb.,  68  N.  Y. 
658;  Gibbs  v.  Gas  Co.,  130  U.  S.  396,  9  Sup.  Ct.  Rep.  553;  and  Oentnd 
Tmiup.  do.  v.  PuUman't  Palace  Cbr  Co.,  139  U.  S.  24,  11  Sup.  Ct.  Rep. 
478.  Also,  the  plaintiffs'  proposition  that  what  is  sought  to  be  accom- 
plished by  this  contract  indirectly  might  have  been,  under  the  law,  ao-. 
complished  directly,  by  the  defendant's  purchasing  the  works  and  dos- 
ing them,  does  not  aid  us  in  coming  to  a  conclusion  in  this  case.  There 
are  many  matters  which  the  law  cannot  prevent,  but  which  it  refuses  to 
aid  when  in  an  executory  form.  This  is  singularly  illustrated  by  many 
of  the  expressions  in  the  house  of  lords  in  Steamship  Go.  v.  McGregor, 
[1892]  App.  Gas.  25.  Also  the  decisions  quite  uniformly  recognize  the 
distinction,  in  actions  for  the  price  of  manufacturing  plants  sold,  between 
cases  where  the  vendor  merely  has  knowledge  of  the  purpose  of  the  pur- 
chaser to  create  a  monopoly,  and  those  where  the  vendor  becomes  an  ac- 
tive participant  in  that  purpose.  If  we  were  to  accept  the  law  without 
modification,  as  one  branch  of  it  was  left  by  the  court  of  king's  bench 
in  hRuhd  v.  Reynolds,  1  P.  Wms.  181,  (A.  D.  1711,)  and  as  the  other 
was  stated  in  4  Bl.  Comm.  pp.  156-159,  concerning  forestalling  and  en- 
grossing, there  would  seem  to  be  no  doubt  that  the  demurrer  would 
necessarily  be  sustained.  So  far  as  the  latter  branch  is  concerned,  the 
contract  would  seem  to  be  in  violation  of  the  old  rules  of  the  common 
law,  intended  to  prevent  the  gathering  up  of  the  control  of  commodi- 
ties into  few  hands;  and,  as  to  the  former,  while  Miichd  v.  Reynolds, 
was  that  of  an  individual  excluding  himself  from  purging  his  occupa- 
tion, yet  there  can  be  no  difference  in  principle  or  practical  applica- 
tion between  shutting  out  a  person  and  shutting  out  a  manufacturing 
plant  or  establishment.  Indeed,  the  latter  would  much  more  probably 
tend  to  the  detriment  of  public  and  private  interests  than  the  former,  and 
on  a  mnch  larger  scale.  In  such  instances,  not  only  does  an  individual 
operative  buffer  the  personal  injury  against  which  Mitchel  v.  Reyndds, 
was  aimed,  but  the  public  receives  detriment  through  a  destruction 
of  values  and  a  depopulation  extending  through  entire  towns  or  villages. 
We  must,  however,  take  cognizance  of  the  fact  that  the  rules  formerly  laid 
down  touching  this  topic  are  not  now  to  be  r^arded  as  inflexible,  and  have 
been  considerably  modified.  Gibba'v.  Gas  Co.,  ubi  swpra,  409,  and  FouAi 
V.  Park,  131  U.  S.  88,  97,  9  Sup.  Ct.  Rep.  668.  This  has,  perhaps, 
been  the  result  of  the  pressure  of  Uie  tremendous  advances  made  by  the 
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vast  extensions  and  rapidly  increasing  complications  of  modem  basiness 
and  manufacturing  affairs,  and  of  an  apparent  inability  of  perceiving 
how  the  old,  strict  rules  can  be  applied  judicially  to  the  present  condi- 
tions without  laying  down  propositions  which  might  in  their  applica- 
tion check  enterprise,  or  interiiere  with  freedom  of  trade.  The  de- 
parture in  this  direction  by  the  judiciary  and  by  legislation  have  been 
even  more  marked  in  Great  Britain  than  in  the  United  States.  This 
will  be  seen,  so. far  as  the  courts  are  concerned,  from  striking  expreesionB 
in  some  of  the  English  cases  which  we  will  cite,  eepedallybythe  result  in 
OoUins  T.  Loeke,  L.  R.  4  App.  Cas.  674,  and  by  many  things  said  in  •SKeom- 
thip  Qo.  V.  McGregor,  gupra,  in  the  house  of  lords,  by  Lord  Colesidob, 
;21  Q.  B.  Div.  544,)  and  in  the  court  of  appeal,  (28  Q.  B.  Div.  598.) 
While  in  the  United  States  there  is  a  tendency  to  revive,  with  the  aid  of 
legislation,  the  strict  rules  of  the  common  law  against  all  forms  of  mo- 
nopoly or  engrossing,  the  legislation  of  Great  Britain  has  had  a  different 
tendency.  In  Steamship  Ou.  y.  McGregor,  23  Q.  B.  Div.  628, 629,  Lord 
Justice  Fry  said: 

"The  ancient  common  law  of  this  country  and  tbe  statutes  with  reference 
to  the  acts  known  as  badgering,  forestalling,  regrating,  and  engrossing  in- 
dicated the  mind  of  the  legislature  and  of  the  judges  that  certain  large  open»> 
tlons  in  goods  which  interfered  with  the  more  ordinary  course  of  trade  were 
injurious  to  the  public.  They  were  held  criminal  accordingly.  But  early  in 
the  reign  of  George  III.  the  mind  of  tbe  legislature  showed  symptoms  of 
change  in  this  matter,  and  the  penal  statutes  were  repealed,  (12  Geo.  III.  c.  71.) 
and  the  common  law  was  left  to  its  unaided  operation.  This  repealing  stat- 
ute contains  in  the  preamble  the  statement  that  it  had  been  found  by  experi- 
ence that  the  restraint  laid  by  several  statutes  upon  the  dealing  in  corn,  meal, 
Qour,  cattle,  and  sundry  other  sorts  of  victuals,  by  preventing  a  free  trade  in 
the  said  commodities,  bad  a  tendency  to  discourage  the  growth  and  to  en- 
hance the  price  of  the  same.  This  statement  is  very  noteworthy.  It  contains 
a  confession  of  failure  in  the  past;  tbe  indication  of  a  new  policy  for  the 
future.  The  new  policy  has  been  more  clearly  declared  and  acted  upon  in  tbe 
present  reign;  for  the  legislature  has,  by  7  ft  8  Vict.  c.  24,  altered  the  com- 
mon law  by  utterly  abolishing  the  several  offenses  of  badgering,  engrossing, 
forestalling,  and  regrating. " 

Therefore,  in  view  of  the  modem  English  tendency,  encouraged  in  the 
legislation  explained  by  Lord  Justice  Fry,  it  may  not  be  safe  to  foUow  the 
later  English  decisions  too  closely,  although  some  of  their  most  extreme 
expressions  are  found  in  the  cases  cited  by  the  supreme  court  in  Oibbs  v. 
Gas  Co.,  130  U.  S.  396,  9  Sup.  Ct.  Rep.  553.  We  do  not  intend,  how- 
ever, to  launch  into  a  boundless  sea  of  trouble  by  attempting  a  general  in- 
vestigation of  the  present  condition  of  this  branch  of  the  law  in  the  United 
States  and  Great  Britain.  We  have  referred  to  it  only  to  show  the  neces- 
sity of  making  an  examination  sufficient  to  ascertain  whether  then  are 
any  modifications  of  the  old  rules  which  reach  the  case  at  bar.  We 
think  it  will  be  found  that  the  later  decisions  divide  themselves  into  three 
or  four  classes,  none  of  which  affect  it.  One  embraces  such  cases  as  OoUins 
v.  Locke,  vbi  supra,  and  Machinery  Oo.  v.  Dciph,  138  U.  S.  617, 11  Sup. 
Ct.  Rep.  412,  and  28  Fed.  Rep.  553.  This  consists,  not  in  agreements 
that  establishments  shall  be  closed,  or  that  any  one  shall  withdraw  from 
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his  trade  or  profession,  althoagh  sach  results  may  incidentally  follow,  but 
in  agreements  for  apportionments  between  individuals  or  corporations; 
and  tbese  are  quite  likely  to  be  in  the  line  of  the  modem  division  of  labor, 
and  thus  prove  of  advantage  to  the  community.  Another  class  relates 
to  new  enterprises,  for  the  building  up  of  which  parties  are  not  likely  to 
venture,  unless  permitted  to  impose  their  own  conditions.  Th<8  class  is 
illustrated  in  part  by  Fmole  v.  Park,  131  U.  S.  88,  9  Sup.  CL  Rep.  658; 
and  Cloth  Go.  v.  Loraont,  L.  R.  9  Eq.  345.  Another  relates  to  conditions 
on  which  persons  enter  the  employment  of  manufacturers  or  dealers,  and 
is  illustrated  by  RousiUon  v.  Rouailon,  14  Ch.  Div.  351.  Still  another 
class,  and  perhaps  the  most  striking  of  all,  is  that  which  enlarges  the 
limitation  of  the  territory  within  which,  for  proper  reasons,  an  individ- 
ual may  bar  himself  from  pursuing  his  trade  or  profession.  The  courts 
now  seem  to  consider  that  Mitchd  v.  Reynolds  referred  to  a  trade  which 
was  necessarily  local,  at  a  period  when  all  trades  wern  presumably  of  that 
character;  and  that  is  therefore  not  strictly  applicable  to  the  present  con- 
dition of  affairs,  when  the  good  will  which  a  manufacturer  or  dealer  se- 
cures is  often  national  or  international  in  its  character,  requiring  for  its 
protection  agreements  likewise  national  or  international  in  their  effect. 
The  principle  of  this  class  is  recognized  in  EouaOkn  v.  RousiUon,  vM  supra, 
and  in  Navigation  Co.  v.  Winsor,  20  Wall.  64. 

We  think  it  will  be  difficult  to  find  any  departure  or  modification  of 
the  old  rules  not  covered  by  the  foregoing  classification,  no  part  of  which 
seems  to  touch  the  case  at  bar.  This  relates  solely  to  the  question 
whether  a  contract  is  against  public  policy,  in  which,  for  a  merely  pe- 
cuniary consideration,  a  manufacturer  agrees  to  close  bis  works  entirely, 
or  in  part,  for  a  specified  number  of  years;  in  the  case  at  bar  made  all 
the  more  characteristic  in  consequence  of  the  counter  stipulation  that,  if 
either  of  the  other  parties  to  the  agreement  should  extend  his  works,  the 
contract  should  become  void,  ^be  defendant  maintains  that  there  is  a 
lack  of  legal  consideration  for  his  promise.  We  presume  he  does  not 
mean  by  this  that  a  contract  which  may  in  some  senses  operate  in  re- 
straint of  trade,  is  invalid  simply  because  the  only  consideration  which 
the  promisor  receives  is  a  pecuniary  one.  In  Navigation  Co.  v.  Winsor, 
vbi  supra,  this  was  the  only  consideration;  yet  the  court  sustained  the 
contract,  observing  that  the  stipulation  objected  to  "was  presumed  to  be 
founded  on  a  valuable  consideration  in  its  influence  on  the  price  paid  for 
the  steamer."  The  cases  are  full  of  observations  to  the  effect  that  the 
courts  maintain  these  contracts  under  reasonable  circumstances,  princi- 
pally because  it  is  through  them  only  that  parties  who  have  built  up  by 
honest  industry  a  trade  with  a  valuable  good  will,  can  secure  an  equiva- 
lent for  the  latter.  The  suggestion  of  the  defendant  on  this  point,  how- 
ever, leads  directly  to  a  proposition  which  seems  to  open  a  path  through 
this  case. 

It  will  be  observed  that,  although  the  suggestion  of  the  defendant  that 
•  mere  pecuniary  consideration  is  not  sufficient  to  sustain  these  contracts 
cannot  be  taken  without  qualification,  yet  this  class  of  agreements  is  so 
different  from  ordinary  ones  that  no  action  can  be  maintained  on  one  of 
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them,  because  it  is  under  seal,  without  some  reasonable  consideration  is 
shown.  What  is  this  reasonable  consideration?  Ordinarily,  it  is  that 
when  the  covenanter  surrenders  his  trade  or  profession  an  equivalent  is 
given  to  the  public;  because,  ordinarily,  as  a  part  of  the  transaction,  the 
covenantee  assumes  and  carries  on  the  trade  or  profession,  nothing  is 
abandoned,  and  only  a  transfer  is  accomplished.  The  same  occupation 
continues;  the  same  number  of  mouths  are  fed.  So,  in  the  later  cases, 
modifying  Mitchd  v.  Reynolds  with  reference  to  the  territory  within  which 
agreements  to.  withdraw  from  a  trade  or  profession  may  lawfully  be  ef- 
fective, as  the  fact  is  that  the  field  through  which  the  transfer  of  the  busi- 
ness operates  is  frequently  national  or  international,  instead  of  local.  So, 
also,  in  the  class  of  cases  already  spoken  of,  in  which  there  is  only  a 
division  of  labor.  This  doctrine  of  compensation,  by  force  of  which  the 
public  and  individuals  lose  nothing,  was  recognized  in  Navigation  Oo.  v. 
Winsor,  uM  supra,  in  a  striking  way.  The  original  contract  under  dis- 
cussion in  that  case  related  to  a  period  of  seven  years.  As  to  this,  the 
court  said  (page  71)  that  "  the  public  was  not  injured  by  being  deprived 
of  any  of  the  business  enterprise  of  the  country."  A  subsequent  con- 
tract was  made,  which  was  the  one  then  before  the  court,  by  which, 
without  any  compensation  to  the  public,  a  new  contract  covering  ten 
years  was  made  for  a  merely  pecuniary  consideration,  and  the  court  held 
it  void  for  the  additional  three  years.  In  this  case  the  court  used  (page 
69)  the  following  expressions: 

"This  stipulation  was  necessary  to  protect  the  former  company  from  in- 
terference with  its  own  business.  It  had  no  tendency  to  destroy  the  usefal- 
nessof  the  steamer,  and  did  not  deprive  the  country  of  any  industrial  agency. 
Tlie  transaction  merely  transferred  the  steamer  from  the  employment  of  one 
company  to  that  of  another,  situated  and  doing  business  in  another  state.  It 
involved  no  transfer  of  residence  or  allegiance  on  the  part  of  the  vendee  in 
order  to  pursue  its  employment,  nor  any  cess.'ition  or  diminution  of  its  busi- 
ness whatever.  The  presumption  is  that  the  arrangement  was  mutually 
beneficial  to  both  companies,  and  that  it  promoted  the  general  interests  of 
commerce  on  the  Pacific  coast." 

To  a  like  effect  is  Central  Transp.  Oo.  v.  Pullman's  Palace  Oar  Co.,  139 
U.  8.  24,  53,  54,  11  Sup.  Ct.  Rep.  478. 

Navigation  Co.  v.  Winsor  laid  down  very  satisfactorily  the  reasons 
supporting  this  branch  of  the  law,  stating  that  one  is  the  injury  to  the 
public  by  being  deprived  of  the  restricted  party's  industry,  and  the 
other  the  injury  to  the  party  himself  by  being  precluded  from  pursuing 
his  occupation,  and  being  thus  prevented  from  supporting  himself  and 
his  family.  It  seems  to  the  court  that  the  case  at  bar  is  subject  to  both 
of  the  objections  stated,  witliout  any  proper  compensatory  consideration. 
The  court  also  thinks  that,  in  lieu  of  having  "no  tendency  to  destroy  the 
usefulness"  of  property,  or  "to  deprive  the  country  of  any  industrial 
agency,"  or  to  require  "transfers  of  residence  or  allegiance,"  or  "the  ces- 
sation or  diminution  of  business,"  it  is  in  all  these  respects  directly  the 
reverse. 

Borne  of  the  decisions  observe  that  contracts  are  presumably  invalid 
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which  prevent  a  manufacturer  from  operatii:g  bis  works  for  a  considerable 
period  of  time  as  be  may  deem  bis  own  interests  or  those  of  the  public 
require;  and  the  court  finds  nowhere  any  modification  of  the  old  rules 
which  relieves  the  case  at  bar  from  this  objectionable  feature.  It  i« 
not  intended  by  this  to  say,  whether  or  not,  in  an  emergency  of  an  over- 
stock, manufacturers  or  miners  may  stipulate  for  handling  their  works  or 
mines  in  a  specific  manner,  or  for  shutting  them  down  in  whole  or  in 
part,  each  for  such  limited  time  as  would  ordinarily  enable  a  congested 
market  to  relieve  itself;  but  a  contract  extending  over  a  period  of  five 
years,  intended,  like  this  at  bar,  for  restricting  production,  and  abso- 
lutely binding  manufacturers  and  dealers,  while  still  retaining  their  plants 
and  establishments,  to  operate  them  in  a  particular  way,  or  to  shut  them 
down  in  whole  or  in  part,  is  such  an  incumbrance  on  the  freedom  of  in- 
dividual action,  necessary  to  the  public  good,  as  to  be  invalid.  There- 
fore, in  view  of  the  fact  that  by  this  contract  plaintifb  stipulate  to  shut 
down  their  works,  at  least  so  far  as  strap  and  T  hinges  are  concerned, 
for  the  long  period  of  five  years,  for  no  consideration  except  a  pecuniary 
one,  and  without  a  lawful  equivalent  with  reference  to  the  continuance 
of  manufacturing,  or  its  development,  in  other  directions,  and  also  in  view 
of  the  other  fact,  that  this  contract  is  especially  marked  by  the  further 
BtipulatioQ  that  it  shall  be  void  if  the  other  parties  to  it  increase  their 
existing  facilities,  the  court  holds  that,  as  the  case  stands,  the  demurrer 
must  be  sustained  as  to  both  counts.  The  expression  of  the  supreme 
court  in  Gibbs  v.  Gas  Co.,  130  U.  8.  396,  409,  9  Sup.  Ct.  Rep.  553,  re- 
peated in  Fowle  v.  Park,  131  U.  S.  88,  9  Sup.  Ct.  Rep.  658,  that  "the 
question  is  whether,  under  the  particular  circumstances  of  the  case  and 
the  nature  of  the  particular  contract  involved  in  it,  the  contract  is  or 
is  not  unreasonable,"  must,  however,  be  regarded.  The  court  will  not 
presume  to  define,  in  advance  of  the  facts  which  may  be  shown,  or 
perhaps  to  define  at  all,  what  may  be  the  practical  effect  of  these  ex- 
pressions; ^ut,  being  warned  by  them,  it  cannot  determine  on  this  de- 
murrer that  it  is  impossible  for  the  plaintiffs  to  allege  particular  circum- 
stances, not  now  appearing,  which  may  modify  the  result.  It  is  equita- 
ble as  between  the  parties  that  the  plaintiffs  should  recover  the  money 
stipulated  for  by  the  contract;  therefore  an  opportunity  should  be  given 
to  amend,  if  desired. 

Demurrer  sustained.  The  first  and  second  counts  and  the  declaration 
sr«  adjudged  insufficient.  Judgment  for  defendant,  with  costs,  unless 
on  or  before  November  rulee  next  plaintiffi  amend,  and  pay  costs  to  the 
time  of  filing  their  amendment. 
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AsPLEY  V.  Murphy  et  cd, 

(CIrcuU  Court  of  AppcaU,  Fifth  Circuit    Juno  30, 1892.} 

No.  80. 

1.  Probate  (Jourtb — Jobibdiction— Spboi»io  Fekforkaiiob— Repbai.  of  STATnra. 

Act  Tex.  1846,  entitled  "An  act  to  organize  probate  courts,"  (2  Say  lea'  Early 
Laws  Tex.  art.  1786,)  which,  in  section  87,  expressly  repeals  "all  laws  and  parts  of 
laws  heretofore  in  force  relatire  to  the  duties  of  probate  courts, "  was  applicable 
only  to  laws  conferring  general  probate  jurisdiction,  and  not  to  Act  Tex.  1844,  S  2, 
(1  Sayles'  Early  Laws  Tex.  art.  1841,)  which  vests  in  those  courts  the  special 
power  of  enforcing  speciflo  performance  of  contracte  to  convey  land.  50  Fed.  Rep. 
876,  alarmed. 

2.  Same. 

The  act  of  1346,  itself,  by  sections  2, 18-16,  conferred  powerupon  the  probate  courta 
to  authorize  an  administrator  to  make  a  deed  in  satisfaction  of  a  claim  for  land  due 
by  the  estate,  when  the  administrator  accepted  the  claim,  and  the  court,  on  evi- 
dence taken,  approved  the  same. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern  Dis- 
trict of  Texas. 

Action  by  Robert  F.  Aspley  against  J.  P.  Murphy  and  others  to  re- 
cover an  undivided  two-ninths  interest  in  and  to  block  77,  in  the  city 
of  Dallas,  Tex.  The  circuit  court,  over  the  objection  of  plaintiS*,  ad- 
mitted in  evidence  certain  records  of  the  probate  court.  See  50  Fed. 
Rep.  376.  The  court  afterwards  instructed  the  jury  to  return  a  verdict 
for  the  defendants.     Plaintiff  brings  error.     Affirmed. 

Chas.  I.  Evans  and  B.  H.  BaaaeU,  for  plaintiff  in  error. 

Simkins  &  Morrow^  (^W.  S.  SimMns,  of  counsel,)  for  defendants  in 
error. 

Before  Pardee,  Circuit  Judge,  and  Locke  and  Bilungs,  District 
Judges. 

Bilungs,  District  Judge.  This  case  is  before  this  court  upon  a  writ 
of  error  to  the  circuit  court  of  the  United  States  for"  the  northern  district 
of  Texas.  The  suit  was  an  action  of  trespass  to  try  title,  brought  by 
the  plaintiff  in  error  against  the  defendants  in  error,  to  recover  an  un- 
divided interest  in  a  block  of  ground  situate  in  the  city  of  Dallas.  There 
was  a  trial  by  jury,  and  there  is  a  bill  of  exceptions  as  to  the  admission 
of  a  deed  offered  in  evidence  by  the  plaintiff  below.  The  bill  of  excep- 
tions presents  several  grounds  of  exceptions  to  the  admission  of  the  deed. 
But  one  ground  was  insisted  on  in  the  argument,  and  that  presents  the 
question:  "In  the  year  1847,  had  the  probate  courts  of  the  state  of 
Texas  the  power  to  authorize  an  administrator  to  make  a  deed  in  satis- 
faction or  payment  of  a  claim  for  land  due  by  his  estate,  where  the 
administrator  accepted  the  claim,  and  the  court,  upon  evidence  taken, 
approved  it?"  The  record  shows  that  the  facts  in  the  case  bearing  upon 
this  question  were  as  follows : 

John  Grigsby  died  in  March,  1841.  In  February,  1847,  the  admin- 
istrator of  his  estate,  the  administration  of  which  was  pending  in  the 
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probate  court  of  Houston  county,  upon  a  petition  which  represented 
that  Crawford  Grisby  had  in  the  lifetime  of  the  decedent  a  contract  with 
him,,  whereby  he  was  entitled  to  a  conveyance  of  1,000  acres  out  of  a 
tract  in  said  petition  described;  that  said  Crawford  Grigsby  was  also 
deceased,  and  his  estate  was  represented  by  an  executor,  who  represented 
the  heirs, — after  a  hearing,  and  upon  proof  having  been  offered,  obtained 
the  following  order:  "That  he  be,  and  is  hereby,  authorized  and  re- 
quired to  make  a  deed  to  the  heirs  of  Crawford  Grigsby,  deceased,  for 
<>ne  thousand  acres  of  land,  agreeable  to  the  contract  as  proven."  In 
pursuance  of  this  order  the  deed  was  made. 

The  question  is,  had  the  probate  court  the  authority  to  make  the 
order?  The  statute  of  1844,  entitled  "An  act  to  define  and  fix  the  prac- 
tice of  probate  courts  in  certain  cases,"  in  section  2,  (1  Sayles'  Early 
Laws  of  Texas,  art.  1341,)  provided  as  follows. 

"Sec.  2.  That  whenever  there  may  be  oatstanding  t>onds,  obligations,  or 
contracts  in  writing  for  the  conveyance  of  land  or  tenements  against  the  es- 
tate of  any  deceased  person,  which  it  may  be  to  the  interest  of  said  estate 
shall  be  lifted  or  complied  with,  it  shall  be  the  duty  of  the  probate  court, 
where  the  succession  was  opened,  or  where  the  same  was  or  may  be  admin- 
istered, upon  an  application  by  petition  of  the  executor  or  executrix,  admin- 
istrator or  administratrix,  or  guardian,  where  all  the  heirs  are  minora,  and 
have  such  guardian,  after  full  proof  of  the  existence  of  such  bond,  obligation, 
or  contract,  in  writing,  and  upon  satisfactory  evidence  that  a  compliance  with 
the  requirements  of  said  bond,  obligation,  or  contract  would  be  beneficial  to 
the  interest  of  said  estate,  to  decree  that  the  person  thus  applying  shall  fully 
comply  with  the  same,  and  any  deed,  or  tender  of  deed,  made  under  such  de- 
cree, shall  be  as  valid  and  binding  as  if  it  bad  been  made  or  tendered  by  the 
testator  or  intestate  himself. " 

No  question  is  made  but  that  this  section  of  the  statute,  above  quoted, 
gave  the  probate  courts  the  power  to  authorize  the  deed  in  question. 
The  matters  to  he  considered  are :  First,  had  this  section  been  repealed? 
and,  aecond,  what  other  statute,  if  any,  was  there  in  force  which  author- 
ized it?      • 

1 .  As  to  the  repeal.  After  the  admission  of  Texas  into  the  Union  as 
a  state,  a  constitution  (in  1845)  was  adopted,  which  distributed  the 
probate  jurisdiction  between  the  district  courts  and  the  inferior  or  pro- 
bate courts.  The  sections  which  bear  upon  this  matter  are  Const.  1845, 
art.  4,  §§  1,  15,  (Charters  and  Constitutions,  pt.  2,  Tex.  pp.  1772, 
1773:) 

"Section  1.  The  judicial  power  of  this  stat«  shall  be  vested  in  one  supreme 
court,  in  district  courts,  and  in  such  inferior  courts  as  the  legislature  may 
from  time  to  time  ordain  and  establish;  and  such  jurisdiction  may  be  vested 
in  corporation  courts  as  may  be  deemed  necessary  and  be  directed  by  law." 

"Sec.  15.  Inferior  tribunals  shall  be  established  in  each  county  for  appoint- 
ing guardians,  granting  letters  testamentary  and  of  administration,  for  set- 
tling the  accounts  of  executors,  administrators,  and  guardians,  and  for  the 
transaction  of  business  appertaining  to  estates;  and  the  district  courts  shall 
have  original  and  appellcite  jurisdiction  and  genenil  control  over  the  said  in- 
ferior tribunals,  and  original  jurisdiction  and  control  over  executors,  admin- 
istrators, guardians,  and  minors,  under  such  regulations  as  may  be  prescribed 
by  law." 
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In  article  18,  $  8,  it  was  provided  as  follows,  (Charters  and  Consti- 
tutions, pt.  2,  p.  1781 :) 

"Sec.  3.  All  laws  or  parts  of  laws  now  in  force  in  the  republic  of  Texas, 
which  are  not  repugnant  to  the  constitution  of  the  United  States,  the  joint 
resolutions  for  annexing  Texas  to  the  United  States,  or  to  the  provisions  of 
this  constitution,  shall  continue  and  remain  in  force  as  the  laws  of  this  state 
until  they  expire  by  their  own  limitation,  or  shall  be  altered  or  repealed  b/ 
the  legislature  thereof. " 

It  is  thus  evident  that  by  force  of  section  3,  art.  13,  all  the  probate 
laws  were  continued  in  force  until  they  should  be  repealed  by  the  legi»> 
lature. 

The  plaintiff  in  error  contends  that  section  2  of  the  act  of  1844  was 
repealed  by  the  act  of  May  11,  1846.  This  last  act  is  entitled  "An  act 
to  organize  probate  courts."  2  Sayles'  Early  Laws  Tex.  art  1739.  The 
repealing  clause  is  found  in  the  last  section  of  the  act,  (section  27,)  and 
is  as  follows : 

"Sec.  27.  That  all  laws  and  parts  of  laws  heretofore  in  force  relative  to  the 
duties  of  probate  courts  and  the  settlement  of  succession  be,  and  the  same  are 
hereby,  repealed,  and  the  unfinished  business  of  all  estates,  now  pending, 
shall  be  conducted  from  this  date  in  accordance  with  the  provisions  of  uSa 
act. 

In  the  written  opinion  of  tlie  trial  judge  he  reaches  the  conclusion 
that  the  act  of  1844  was  unrepealed  by  that  of  1846,  upon  the  ground 
that  the  decisions  of  the  supreme  criurt  of  Texas  give  countenance  to  the 
doctrine  that  this  repealing  clause  was  intended  by  the  legislature  to  in- 
clude only  general  laws  upon  the  subject  of  the  settlement  of  succes- 
sions, and  not  to  include  those  provisions  of  statutes  which,  though 
they  affected  the  settlement  of  successions,  nevertheless,  from  their  evi- 
dent object,  would  more  properly  be  designated  and  classed  as  statutes 
under  some  other  head.  He  refers  to  Booth  v.  Todd,  8  Tex.  137,  and 
to  Duncan  v.  Veal,  49  Tex.  613,  and  to  OattU  Cb.  v.  Boon,  73  Tex.  548, 
11  S.  W.  Rep.  544. 

Two  things,  we  think,  should  be  suggested,  in  this  connection,  as 
also  tending  to  establish  the  conclusion  reached  by  the  court  below  upon 
the  question  of  l^islative  intent  upon  the  matter  of  repeal :  Firtt,  the 
question  presented  to  the  court  in  this  case  is  one  as  to  power  or  au- 
thority which  had  been  conferred  by  a  previous  statute,  and  strictly  not 
as  to  duties  of  the  probate  courts;  and,  secondly,  the  inquiry  whether 
courts  ought  not,  rather  thai!  to  infer  that  the  legislature  intended  to 
sweep  away  all  laws  on  this  subject  of  the  settlement  of  estates,  leaving 
as  the  statute  law  on  that  difficult  and  important  subject  only  that  brief 
statute,  containing  the  language  of  repeal,  consisting  of  only  27  sections, 
to  infer  that  the  l^:islature  intended  to  repeal  only  the  act  of  February 
5,  1840,  which  had  for  its  title  the  very  words  used  in  the  repealing 
clause,  being  entitled  "An  act  to  regulate  the  duties  of  probate  courts 
and  the  setUement  of  successions,"  (1  Sayles'  Early  Laws  Tex.  art. 
736,)  and  being  an  act  largely  relating  to  forms  of  procedure  in  the  pro- 
bate courts,  especially  since  the  question  presented  to  us  is  with  refer" 
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ence  to  the  action  of  a  probate  court  which  has  been  acquiesced  in  for 
upwards  of  40  years. 

If  the  conclusion  reached  by  the  trial  judge  is  correct,  that,  as  matter 
of  legislative  intent,  it  ought  to  be  held  that  there  was  no  repeal  of  the 
act  of  1844,  then  it  follows  that  the  court  had  full  power  to  make  the 
questioned  order,  and  the  deed  executed  in  accordance  with  it  was  prop- 
erly admitted  in  evidence,  and  the  record  discloses  no  error.  But  in  a 
matter  so  intricate,  and  at  the  same  time  so  grave  and  important,  as  the 
effect  of  this  repealing  statute,  and  in  the  absence  of  any  direct  decision 
by  the  supreme  court  of  Texas  upon  the  question  as  presented  here,  we 
have  thought  it  our  duty  to  consider  also  the  question  of  power  or  au- 
thority in  the  probate  court  to  make  the  order  in  dispute  even  under  the 
statute  of  1846  alone,  and  we  are  of  opinion  that  this  statute,  in  itself, 
gives  adequate  power.  Sections  13-16,  2  Sayles'  Early  Ijaws  Tex.  art. 
1739,  are  as  follows: 

"Sec.  13.  That  every  claim  for  money,  or  personal  property,  or  for  land,  be- 
fore it  can  be  acknowledged,  must  be  verilie.I  by  the  a£Bdavit  of  the  owner 
before  the  judge  of  probate  or  a  notary  public,  stating  what  part  is  due  and 
unpaid  and  not  SHtinBed;  and,  when  thus  verifled  and  presented,  the  exec- 
utor or  administrator  shall  indorse  thereon  his  acceptance  or  rejection,  with 
the  date  of  presentation.  Sec.  14.  That  all  claims  accepted  by  executors  or 
administrators  shall  be  presented  to  the  judge,  who  shall  indorse  on  the  same 
his  approval  or  nonapproval.  Sec.  15.  Tliat  no  action  shall  lie  on  a  claim  be- 
fore its  presentation  for  acknowledgment,  but  if  a  claim  be  rejected  by  the 
executor  or  administrator,  or  If  accepted  by  him  and  disapproved  by  tlie 
judge,  the  owner  of  such  claim  may,  for  the  establishment  thereof,  institute 
suit  against  such  executor  or  administrator,  before  a  justice  of  the  peace  or 
the  district  court  ot  the  county  where  the  succession  is  opened;  but  no  judg- 
ment thereon  shall  give  such  claim  priority,  but  it  shall  be  paid  currently 
Willi  other  claims  of  the  same  degree.  Sec.  16.  That  any  party  interested  in 
bis  own  right,  or  as  representative  in  right  of  another,  may,  by  giving  se- 
curity for  the  costs  and  damages,  appeal  to  the  district  court  from  any  judg- 
ment, decree,  or  order  of  the  probate  court,  rendered  in  term  time,  within 
twenty  days  from  the  date  of  said  judgment,  decree,  or  order.  Executors, 
administrators,  and  guardians,  and  the  attorney  for  the  state,  may  appeal 
without  security." 

Section  2  of  this  act,  in  the  compendium  of  powers  which  the  pro- 
bate court  shall  have  either  in  term  time  or  vacation,  recognizes  the 
power  "  to  approve  or  disapprove  of  claims  acknowledged  by  an  exec- 
utor, administrator,  or  guardian."  The  substance  of  sections  from  13 
to  16,  inclusive,  is  to  provide  the  manner  in  which  a  claim  for  land, 
etc.,  shall  be  verified  before  presentation.  If  rejected  by  the  adminis- 
trator, or  if  accepted  by  him  and  disapproved  by  the  judge,  the  owner 
may  institute  suit  according  to  jurisdiction  in  another  court.  If,  on 
the  other  hand,  a  claim  for  land,  etc.,  shall  be  both  accepted  by  the  ad- 
ministrator and  approve!  by  the  judge,  any  party  in  interest  i.  «.,  cred- 
itor or  heir  or  legatee,  may  appeal  to  the  district  court. 

It  is  an  elemental  rule  of  construction  that  effect  is  to  be  given,  if 
possible,  to  the  whole  instrument  or  statute,  and  to  every  section  and 
clause.     Cooley  says,  (Const.  Lim.  p.  58:) 
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"If  different  portions  seem  to  conflict,  the  courts  must  harmonize  them,  if 
practicable,  and  lean  in  favor  of  a  constraction  which  will  render  every  word 
operative  rather  than  one  which  may  make  some  idle  and  nugatory." 

Unless  the  construction  we  have  given  to  the  act  of  1846  is  correct, 
section  13,  so  far  as  claims  for  lands  are  concerned,  would  be  idle  and 
nugatory. 

In  th*  light  of  the  history  of  Texas  and  Texas  lands,  of  which  we  must 
take  judicial  notice,  it  seems  clear  that  if  the  legislature  intended  to 
and  did  repeal  the  act  of  1844  in  regard  to  power  of  the  probate  court  to 
set  off  undisputed  claims  for  land,  it  must  have  been  intended  to  give 
the  necessary  power  to  the  probate  court  constituted  under  the  act  of 
1846,  as  otherwise  confusion,  litigation,  and  delay  would  result  in  the 
settlement  of  successions.  Considering  the  act  of  1846  with  reference 
to  the  other  powers  and  jurisdiction  conferred  upon  the  probate  court, 
and  giving  effect,  if  possible,  to  the  whole  law,  and  to  every  section  and 
clause,  the  construction  we  have  given  the  act  of  1846  seems  necessary. 
Section  2  of  said  act  fully  authorizes  and  empowers  the  probate  court 
"to  direct  the  partition  of  the  property  of  estates."  This  power  could 
not  be  exercised  with  much  effect  or  practical  good  unless  the  same 
court  had  the  power  to  set  off  to  others  than  heirs  undisputed  claims 
for  land.  In  this  case  the  forms  pursued  by  the  administrator  and  the 
heirs  of  Crawford  Grigsby  were  the  forms  of  the  act  of  1844;  that  is,  the 
petition  was  filed  by  the  administrator,  and  was  verified  by  proof  of 
witnesses  taken  before  the  court.  But  the  substance  of  the  procedure 
was  precisely  that  authorized  by  thfe  statute  of  1846.  It  comprised  the 
presentation  of  a  claim  for  land  not  only  verified,  but  established  by 
testimony,  both  as  to  the  contract  and  its  having  not  been  performed 
by  the  obligor,  accepted  by  the  administrator,  and  approved  by  the 
judge;  and  it  ended  in  a  decree  from  which  any  party  having  an  inter- 
est might  have  appealed  to  the  district  court.  i?here  may  have  been 
irregularity  as  to  the  witness  who  made  the  proof,  and  in  the  order 
of  the  steps  taken,  but  all  the  safeguards  of  the  statute  of  1846  were  ot)- 
served.  There  was,  though  in  a  different  order  from  that  pointed  out 
by  that  statute,  everything  which  that  statute  required,  viz.,  the  verifi- 
cation, the  acceptance,  and  the  approval,  and  the  thing  done — the  ap- 
proval of  the  claim — was  made  by  a  judge  in  open  court,  who. had  fuU 
authority  to  make  it.  We  are  of  opinion  that  whether  we  adopt  the 
conclusion  of  the  trial  judge  upon  the  grounds  upon  which  he  places  it. 
or  consider  it,  as  we  do,  in  connection  with  the  power  given  to  the  pro- 
bate court  by  the  act  of  1846  itself,  there  was  no  error  in  the  ruling  in 
the  court  below  that  the  deed  was  legally  authorized  and  properly 
admitted  in  evidence. 

There  was  another  point  presented  by  the  counsel  for  the  plaintiff  in 
error  as  to  the  authority  of  the  probate  court  to  go  further  than  to  rec- 
ognize an  undivided  or  an  equitable  interest.  But  we  are  of  opinion  that 
since  the  probate  court  had  jurisdiction  and  authority  to  approve  the 
claim,  it  had  all  the  power  to  authorize  a  deed  which,  in  case  of  rejec- 
tion or  disapproval,  the  district  court  would  have  had,  after  a  decree 
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had  been  obtained;  that  the  order  or  decree  of  the  probate  court  was  a 
"  direction  for  the  partition  of  an  estate,"  through  a  suit  brought  there; 
and  that  the  decree  should  have  been  attacked  by  appeal,  or  in  some 
direct  action,  and  cannot  be  assailed  collaterally.  We  find  no  error  in 
the  record  of  the  circuit  court;  and  the  judgment  must  be"  affirmed,  at 
the  cost  of  the  plaintiff  in  error. 


AtLXN  V.  United  Statbi. 

(Ptetrict  Court,  N.  D.  CaHfornla,    Beptomber  28, 1892.) 

ClWTOlU  DUTIBB— DbAWBACK* — COAl.   USSD  BT  AMERICAN  YE88EL8. 

The  provision  of  Scbedule  N  of  the  tarltr  act  of  1883,  aUowiDg  (as  amenaea  by 
the  aot  of  June  19, 1886.  M  St.  at  Large,  p.  81)  a  drawback  of  75  cents  per  ton  on 
imported  coal  afterwards  used  by  steam  vessels  of  the  United  States  engaged  in 
foreign  commerce  or  the  coasting  trade,  was  not  repealed  by  the  provision  in 
Schedule  N  of  the  act  of  October  1, 1890,  which  merely  imposes  a  duty  of  7S  oenU 
per  ton  on  imported  coal ;  but  the  drawback,  less  1  per  cent  thereof,  is  continued 
in  force  by  the  proviso  to  section  36  of  said  act,  relating  to  drawbacks  "allowed 
under  existing  law. " 

At  Law.  Suit  by  Charles  R.  Allen  against  the  United  States  to  re- 
cover a  drawback  on  certain  imported  coaL  On  demurrer  to  the  com- 
plaint.    Overruled. 

Page  &  EUs,  for  plaintiff. 

Hie  Umied  States  Distriel  Attorney,  for  defendant. 

Boss,  District  Judge.  There  is  but  a  single  question  presented  by  the 
demurrer  to  the  complaint  in  this  case,  and  that  is,  does  the  act  of  con- 
gress of  October  1, 1890,  (26  St.  p.  600,)  commonly  known  as  the  "Mc- 
Kinley  Bill,"  repeal  the  provision  of  the  act  of  March  3,  1883,  (22  St. 
p.  511,)  as  amended  by  the  act  of  June  19,  1886,  (24  St.  p.  81,)  grant- 
ing a  drawback  in  certain  cases  upon  bituminous  coal  imported  into  the 
United  States?  That  portion  of  the  act  of  March  3, 1883,  fixing  a  duty 
on  coal  is  found  in  Schedule  N  of  the  act,  and  reads  as  follows: 

"Coal,  bituminous  and  shale,  seventy-five  cents  per  ton  of  twenty-eight 
bushels,  eighty  pounds  to  the  bushel.  A  drawback  of  sjeventy-five  cents  per 
ton  shall  be  allowed  on  all  bituminous  coal  imported  into  the  United  States 
which  is  afterwards  used  for  fuel  on  Iraard  of  vessels  propelled  by  steam 
which  are  engaged  in  the  coasting  trade  of  the  United  States,  or  in  the  trade 
with  foreign  countries,  to  be  allowed  and  paid  under  such  regulations  as  the 
secretary  of  the  treasury  shall  prescribe." 

By  section  10  of  the  act  of  June  19,  1886,  it  was  declared— 

"That  the  provisions  of  Schedule  N  of  <  An  act  to  reduce  internal  revenue 
taxation,  and  for  other  purposes,'  approved  March  8,  1883,  allowing  a  draw- 
back on  imported  bituminous  coal  used  for  fuel  on  vessels  propelled  by  steam, 
•hall  be  constrned  to  apply  only  to  vessels  of  the  United  States." 
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That  portion  of  Schedule  N  of  the  act  of  October  1,  1890,  entitled 
"An  act  to  reduce  the  revenue  and  equalize  duties  on  imports,  and  for 
other  purposes,"  reads: 

"Coal,  bituminous  and  shale,  seventy-five  cents  per  ton  of  twenty-eight 
bushels,  eighty  pounds  to  the  bushel.  Coal  .slack  or  culm,  such  as  will  pass 
through  a  half-inch  screen,  thirty  cents  per  ton  of  twenty-eight  bushels, 
eighty  pounds  to  the  bushel." 

If  there  was  nothing  more  in  the  act  of  October  1,  1890,  upon  the 
subject  in  question,  there  would  be  no  difficulty  in  reaching  the  conclu- 
sion announced  by  the  attorney  general  in  an  opinion  given  bj'  him  in 
answer  to  a  similar  question  proptiunded  to  him  by  the  secretary  of  the 
treasury,  (19  Op.  Attys.  Gen.  V.  S.  687;)  for,  as  he  there  says,  and  as 
was  said,  in  substance,  by  Judge  Lacombe  in  Re  Straus,  46  Fed.  Rep. 
522,  the  act  of  October  1,  1800,  was  manifestly  intended  as  a  complete 
revision  of  the  tariff  laws,  and  therefore  the  law  upon  the  subject  in 
hand  is  to  be  ascertained  by  reference  to  the  terms  and  provisions  of 
that  act.  And  the  omission  from  that  portion  of  Schedule  N  of  the  act 
of  October  1,  1890,  imposing  a  duty  of  75  cents  a  ton  on  bituminous 
coal,  of  the  drawback  clause  in  relation  to  such  coal  contained  in  the 
act  of  March  3,  1883,  as  amended  by  section  10  of  the  act  of  June  19, 
1886,  would,  in  the  absence  of  any  other  or  further  provision  upon  the 
subject,  clearly  manifest  the  intention  of  congress  to  abolish  such  draw- 
back.    But  the  act  of  October  1,  1890,  declares  in  section  25 — 

"That  where  imported  materials  on  which  duties  have  been  paid  are  used  in 
the  manufacture  of  articles  manufactured  or  produced  in  the  United  States, 
there  sliall  be  allowed,  on  the  exportation  of  such  articles,  a  drawback  equal 
in  amount  to  the  duties  paid  on  the  materials  used,  less  1  per  centum  of  such 
duties:  provided  that,  when  the  articles  exported  are  made  in  part  from 
domestic  materials,  the  imported  materials,  or  the  parts  of  the  articles  made 
from  such  materials,  shall  so  appear  in  the  completed  articles  that  the  quan- 
tity or  measurement  thereof  may  be  ascertained:  and  provided,  further,  that 
the  drawback  on  any  article  allowed  under  existing  law  shall  be  continued  at 
the  rate  herein  provided;  that  the  imported  materials  used  in  the  manufacture 
or  production  of  articles  entitled  to  drawback  of  customs  duties  when  ex- 
ported shall,  in  all  cases  where  drawback  of  duties  paid  on  such  materials  is 
claimed,  be  identified,  the  quantity  of  such  materials  used  and  the  amount  of 
duties  paid  thereon  shall  be  ascertained,  the  facts  of  the  manufacture  or  pro- 
duction of  such  articles  in  the  United  States,  and  their  exportation  therefrom, 
shall  be  determined,  and  the  drawback  due  thereon  shall  be  paid  to  the  man- 
ufacturer, producer,  or  exporter,  to  the  agent  of  either,  or  to  the  person  to 
whom  such  manufacturer,  producer,  exporter,  or  agent  shall  in  writing 
order  such  drawback  paid,  under  such  regulations  as  the  secretary  of  the 
treasury  shall  prescribe." 

It  is  upon  the  true  construction  of  this  section  that  the  decision  in 
the  present  case,  in  my  opinion,  hinges. 

It  is  urged  on  the  part  of  the  government  that  section  25  deals  ex- 
clusively with  drawbacks  upon  exix)rts,  and  that  the  word  "article"  in 
the  second  proviso  "  means  and  refers  to  an  exported  article,  and  to  no 
other."  An  analysis  of  the  section  does  not  sustain  the  contention. 
The  section  provides  in  distinct  terms  for  a  drawbrack — Mrst,  on  all  ar- 
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ttcles  wholly  manufactured  from  imported  materials  and  thereafter  ex- 
ported; aecmid,  for  a  drawback  on  all  articles  made  partly  from  imported 
materials  and  thereafter  exported.  This  language,  as  said  by  plaintifi's 
counsel,  covers  every  possible  manufacture  made  in  this  country,  whetlier 
wholly,  or  partially  only,  of  foreign  materials,  and  thereafter  exported. 
These  provisions  are  followed  by  the  proviso  that  the  drawback  allowed 
"under  existing  law  on  any  article  shall  be  continued  at  the  rate  herein 
provided;"  that  is  to  say,  the  amount  returned  shall  be  that  of  the  duty 
paid,  less  1  per  centum.  There  could  be  no  clearer  recognition  than  is 
here  expressed  of  the  fact  that  there  were  at  the  time  of  the  passage  of 
the  act  of  October  1,  1890,  existing  laws  providing  for  drawbacks. 
Among  them,  as  has  been  seen,  was  the  act  of  March  3, 1883,  as  amended 
by  that  of  June  19,  1886,  giving  a'drawback  on  bituminous  coal  im- 
ported into  this  country,  and  used  on  steam  vessels  of  the  United  States. 
This  drawback  was,  therefore,  by  the  express  language  of  the  second 
proviso  of  section  25  of  the  act  of  October  1 ,  1890,  continued,  but  at 
the  rate  provided  in  that 'section,  to  wit,  the  amount  of  dnty  paid,  less 
1  per  centum.  This,  it  seems  to  me,  is  the  natural  and  ordinary  mean- 
ing of  plain  language.  There  is  not  only  no  authority  in  the  court  to 
interject  by  construction  the  word  "exported,"  as  the  attorney  for  the 
government  contends  should  be  done,  before  the  word  "article"  in  tiie 
proviso  in  question,  but  it  would,  in  effect,  be  so  to  construe  that  proviso 
as  to  make  it  apply  to  drawbacks  on  exported  articles  specifically  pro- 
vided for  in  the  preceding  clauses  of  the  section;  that  is  tosaj",  to  draw- 
backs on  articles  manufactured  in  this  country  wholly  or  partially  of 
foreign  materials  and  thereafter  exported.  The  court  is  not  at  liberty 
to  say  that  congress  meant  by  the  words  embodied  in  ij^e  proviso  in 
question  to  provide  for  the  same  drawbacks  it  had  immediately  before 
made  specific  provision  for;  nor  is  it  at  liberty  to  hold  that  the  legisla- 
ture, in  declaring  "that  the  drawback  on  any  article  allowed  under  ex- 
isting law  shall  be  continued  at  the  rate''  specified  in  the  section,  did 
not  mean  what  its  language  naturaUy  and  plainly  imports.  It  is  true 
that  ordinarily  the  office  of  a  proviso  is  to  restrain  or  qualify  some  pre- 
ceding matter,  and  will  be  so  restricted  in  the  absence  of  anything  in  its 
terms,  or  in  the  subject  it  deals  with ,  indicating  an  intention  to  give  it 
other  and  broader  effect;  but  where,  as  in  the  present  case,  to  restrict  it 
to  the  matter  preceding  it  would,  as  has  been  shown,  make  it  mean  pre- 
cisely the  same  thing  as  the  clause  to  which  it  is  appended,  the  language 
employed  should  be  given  the  natural  and  ordinary  meaning  it  conveys 
as  an  independent  clause.  "Like  everything  else,  interpretation  has  its 
limits,  beyond  which  it  cannot  legitimately  go.  iWhere  the  legislative 
meaning  is  plain,  there  is  not  only  no  occasion  for  rules  to  aid  the  inter- 
pretation, but  it  is  contrary  to  the  rules  to  employ  them.  The  judges 
have  simplv  to  enforce  the  statute  according  to  its  obvious  terms." 
Bish.  Writ.'lAW,  §  72;  Thomky  v.  U.  S.,  113  U.  S.  313,  5  Sup.  Ct. 
Rep.  491. 

The  laws  existing  at  the  time  of  the  passage  of  the  act  of  October  1, 
1890,  allowing  drawbacks,  were  not  uniform.     In  some  cases  the  draw- 
V.52F.no.6— 37 
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back  was  fixed  at  the  amount  of  duties  paid,  less  10  per  cent.;  in  others 
the  deduction  was  1  per  cent. ;  and  by  the  act  of  March  3, 1883,  the  fiu- 
amount  of  duty  paid  on  bituminous  coal  was  allowed  as  a  drawback. 
Rev.  St;  §§  3017,  3026;  18  St.  p.  340;  23  St.  p.  57.  By  the  second 
proviso  of  section  25  of  the  act  of  October  1,  1890,  the  amount  of  draw- 
back allowed  is  placed  on  all  articles  at  a  uniform  rate,  with  certain  ex- 
ceptions specially  provided  for  elsewhere  in  the  act,  as,  for  example,  in 
paragraph  322,  (26  St.  p.  588,)  in  relation  to  salt.  The  provision  of 
the  act  of  March  3,  1883,  in  regard  to  that  article,  was  as  follows: 

"Salt  in  bags,  sacks,  barrels,  and  other  packages,  twelve  cents  per  one  hun- 
dred pounds;  in  bulk,  eight  cents  per  oije  hundred  pounds:  provided,  that  ex- 
porters of  meats,  whether  packed  or  smoked,  which  have  been  cured  in  the 
United  States  with  imported  salt,  shaH,  upon  satisfactory  proof,  under  such 
regulations  as  the  secretary  of  the  treasury  shall  prescribe,  that  such  meats 
have  been  cured  with  imported  salt,  have  refunded  to  them  from  the  treasury 
the  duties  paid  on  the  salt  so  used  in  curing  such  exported  n^eats  in  amounts 
not  less  than  one  hundred  dollars:  and  provided,  further,  that  imported  salt 
in  bond  may  be  used  in  curing  flsh  taken  by  vessels  licensed  to  engage  in  the 
Hsheries,  and  in  curing  tish  on  the  shores  of  the  navigable  waters  of  the  United 
States,  under  such  regulations  as  the  secretary  of  the  treasury  shall  prescribe; 
and,  upon  proof  that  the  salt  has  been  used  for  either  of  the  purposes  stated 
in  this  proviso,  the  duties  on  the  same  shall  be  remitted."    22  St.  p.  514. 

By  the  act  of  October  1,  1890,  the  order  of  the  enactment  is  some- 
what changed,  hut  it  is,  in  substance,  the  same,  and  is  as  follows: 

Salt  in  bags,  sacks,  barrels,  or  other  packages,  twelve  cents  per  one  hun- 
dred pounds;  in  bulk,  eight  cents  per  one  hundred  pounds:  provided,  that  im- 
ported salt  in  bond  may  be  used  in  curing  Ush  taken  by  vessels  licensed  to  en- 
gage in  the  flsheries,  and  in  curing  flsh  on  the  shores  of  the  navigable  waters 
of  the  United  Suites,  under  such  regulations  as  the  secretary  of  the  treasury 
shall  prescribe;  and,  upon  proof  that  the  salt  has  been  used  for  either  of  the 
purposes  stated  in  this  proviso,  the  duties  on  the  same  shall  be  remitted:  pro- 
vided, further,  that  exporters  of  meats,  whether  packed  or  smoked,  which 
have  been  cured  in  the  United  States  with  imported  salt,  shall,  upon  satis- 
Jactory  proof,  under  such  regulations  as  the  secretary  of  the  treasury  shall 
prescribe,  that  such  meats  have  been  cared  with  imported  salt,  have  refunded 
to  them  from  the  treasury  the  duties  paid  on  the  salt  so  used  in  curing  such 
exported  meats,  in  amounts  not  less  than  one  hundred  dollars."  26  St. 
p.  588. 

This  is  cited  on  the  part  of  the  government  as  illustrative  of  the  method 
adopted  and  pursued  by  congress  in  the  act  of  October  1,  1890,  when 
providing  for  the  retention  of  existing  drawback  rights  in  respect  to  im- 
ported articles  passing  into  home  consumption,  and  not  thereafter  ex- 
ported. The  answer  to  this  is  that,  in  the  case  of  the  use  of  imported 
salt  from  a  bonded  wterehouse  in  curing  fish  not  exported,  as  permitted 
by  the  first  provision  of  the  above-cited  paragraph  of  the  act  of  1890, 
there  is  a  remission  of  duties,  not  the  allowance  of  a  drawback;  which 
latter  necessarily  implies  the  former  payment  of  duty;  and  in  the  case 
of  the  drawback  permitted  by  the  second  provision  of  the  paragraph  on 
imported  salt  used  in  curing  meats  afterwards  exported,  the  provision  is 
that  there  shall  be  refunded  from  the  treasury  th»  duties  paid  on  the 
salt  so  used  in  curing  such  exported  meats,  in  amounts  not  less  than 
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$100.  It  is  manifest  that  these  provisions  could  not  he  brought  within 
the  general  language  employed  in  the  second  proviso  of  section  25  of  the 
act  declaring  that  drawbacks  allowed  "under  existing  law  on  any  article 
shall  be  continued  at  the  rate  herein  provided;"  that  is  to  say,  the 
amount  returned  shall  be  that  of  the  duty  paid,  less  1  per  centum;  and 
therefore  a  special  provision  in  relation  to  salt  became  a  necessity. 

Demurrer  overruled,  with  leave  to  the  defendant  to  answer  within  the 
usual  time. 


Marine,  Collector,  v.  Paceham  d  at, 

"Circuit  Court  of  Appeals,  Fourth  Circuit.    October  11, 1892.1 

No.  14. 

CosTOMS  DrriEg— Classificatiov— CoNSTHUcTios  OF  Laws— Glass  Boitles. 

Empty  bottles  and  demijohns  are  not  dutiable  at  1  cent  and  1}^  cents  per  pound, 
according  to  size,  under  paragraph  103  of  the  tariff  act  of  October  1,  1890,  when 
Buoh  duties  would  amount  to  less  than  40  per  cent,  ad  valo^'m,  but  at  H)  per  ceni. 
ad  valorem,  under  the  proviso  of  paragraph  104.  Sihustos,  District  Judge,  dis- 
senting. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District  of 
Maryland.   , 

This  was  an  appeal  by  William  M.  Marine,  collector  of  the  port  of 
Baltimore,  from  the  decision  of  the  board  of  general  appraisers,  reversing 
the  action  of  the  collector  in  levying  certain  duties  on  empty  bottles  and 
demijohns.  The  decision  of  the  appraisers  was  aflBrmed  by  the  circuit 
court,  and  the  collector  appealed.     Reversed. 

Wm.  A.  Maury,  Asst.  Atty.  Gen.,  for  appellant. 

Wm.  S.  Thomas,  (John  L.  Tlimnas,  on  the  brief,)  for  appellees. 

Before  Goff,  Circuit  Judge,  and  Hughes  and  Simonton,  District 
Judges. 

GoFF,  Circuit  Judge.  Packham,  De  Witt  &  Co..  on  December  6, 
1890,  imported  into  the  port  of  Baltimore,  from  Hamburg,  a  lot  of 
empty  bottles  and  demijohns,  upon  which  duty  was  assessed  by  the 
collector  at  the  rate  of  40  per  centum  ad  valorem.  Paragraphs  103  and 
104  of  the  "Act  to  reduce  the  revenue  and  equalize  duties  on  imports, 
jmd  for  other  purposes,"  approved  October  1,  1890,  under  which  the 
collector  acted,  read  as  follows: 

"(103)  Green  and  colored,  molded  or  pressed,  and  flint  and  lime  glass  bot- 
tles, holding  more  than  one  pint,  and  demijohns  and  carboys,  (covered  or  un- 
covered,) and  other  molded  or  pressed,  green  or  colored,  and  ttint  or  lime 
bottle  glassware,  not  especially  provided  for  in  this  act,  one  cent,  per  pound. 
Green  and  colored,  molded  or  pressed,  and  Hint  and  lime  glass  bottles,  and 
vials  holding  not  more  than  one  pint,  and  not  less  than  one  quarter  of  a  pint, 
one  and  one  half  cents  per  pound;  if  holding  less  than  one  fourth  of  a  pint, 
fifty  cents  per  gross. 
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"(104)  All  articles  enumerated  in  the  preceding  paragraph,  if  GUed,  and  not 
otherwise  provided  for  in  this  act,  and  the  contents  are  subject  to  an  od 
valorem  rate  of  duty,  or  to  a  rate  of  duty,  based  upon  the  value,  the  value  of 
such  bottles,  vials,  or  other  vessels  shall  be  added  to  the  value  of  the  con- 
tents,  for  the  ascertainment  of  the  dutiable  value  of  the  latter;  but  if  filled, 
and  not  otherwise  provided  for  in  this  act,  and  the  contents  are  not  subject 
to  an  ad  valorem  rate  of  duty,  or  to  rate  of  duty  based  on  the  value,  or  are 
free  of  duty,  such  bottles,  vials,  or  other  vessels  shall  pay,  in  addition  to 
the  duty,  if  any,  on  their  contents,  the  rates  of  duty  prescribed  in  the  preced- 
ing paragraph:  provided,  that  no  article  manufactured  from  glass  described 
in  the  preceding  paragraph  shall  pay  a  less  rate  of  duty  than  forty  per  oentum 
ad  valorem. " 

The  specific  duty  laid  by  paragraph  103  not  amounting  in  this  case 
to  as  much  as  40  per  centum  of  the  value  of  the  importation,  the  col- 
lector assessed  the  duty  at  that  rate,  under  the  proviso  of  paragraph  104. 
Packham,  De  Witt  &  Co.  claimed  that  the  articles  so  imjjorted  should 
have  been  classified  as  empty  bottles  and  demijohns,  dutiable  at  1  cent 
and  1}  cents  per  pound,  under  paragraph  103,  but  they  paid  the  duty 
assesaed  by  the  collector  under  protest.  Their  claim  was  sustained  by 
the  board  of  general  appraisers,  the  action  of  the  collector  being  reversed 
by  it.  The  collector  ai)pealed  to  the  circuit  court  of  the  district  of  Mary- 
land, and  that  court  aflirmed  the  ruling  of  the  board  of  general  apprais- 
ers. The  collector  prayed  an  appeal  from  the  decision  of  the  circuit 
court,  which  was  allowed. 

By  the  act  of  congress  alluded  to,  it  is  provided  ''that  on  and  after  the 
sixth  day  of  October,  eighteen  hundred  and  ninety,  unless  otherwise 
specially  provided  for  in  this  act,  there  shall  be  levied,  collected,  and 
paid  upon  all  articles  imported  from  foreign  countries,  and  mentioned 
in  the  schedules  herein  contained,  the  rates  of  duty  which  are  by  the 
schedules  and  paragraphs  respectively  prescribed,  namely;"  and  then 
Ibllows  the  many  schedules  and  paragraphs  of  that  act,  including  103 
and  104,  as  quoted.  It  will  be  observed  from  this  that  not  only  are  the 
"paragraphs,"  as  such,  particularly  recognized  and  numbered,  but  that 
congress  had  a  special  purpose  in  so  doing,  and  used  the  word  "para- 
graph" as  synonymous  with  the  word  "section."  If  we  keep  this  in 
mind,  and  give  the  words  of  the  proviso  of  paragraph  104  their  usual 
and  natural  meaning,  we  will  have  no  difficulty  in  finding  the  intention 
of  congress,  and  in  ascertaining  the  rate  of  duty  imposed  on  importa- 
tions of  the  character  mentioned.  The  supreme  court  of  the  United 
States,  in  Tliomkyv.  U.  S.,  113  U.  S.  310,  313,  5  Sup.  Ct.  Rep.  491, 
say:  "Where  the  meaning  of  a  statute  is  plain,  it  is  the  duty  of  the 
courts  to  enforce  it,  according  to  its  obvious  terms.  In  such  a  case  there 
is  no  necessity  for  construction."  The  same  court,  in  the  case  of  Letris 
V.  U.  S.,  92  U.  S.  618,  621,  said:  "Where  the  language  of  a  statute  is 
transparent  and  the  meaning  clear,  there  is  no  room  for  the  ofBce  of 
construction.  There  should  be  no  constructipn  where  there  is  nothing 
to  construe."  U.  8.  v,  WiUberger,  5  Wheat.  95;  Cherokee  Tobacco,  11 
Wall.  621. 

The  contention  of  the  aj)pellee  is  that  the  proviso  to  paragraph  104 
has  no  application  to  pantgruph  103,  but  that  it  applies  only  to  articles 
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mentioned  in  that  paragraph  when  "filled,"  and  that  the  words  '<pr6- 
ceding  paragraph,"  in  the  proviso,  are  used  to  avoid  the  necessity  of  re- 
peating all  the  articles  enumerated  in  paragraph  103,  which  it  is  claimed 
are  never  subject  to  an  ad  valorem  rate  of  duty.  It  is  conceded  that  the 
words  "preceding  paragraph,"  when  they  are  used  in  the  first  part  of 
paragraph  104,  refer  to  paragraph  103,  but  it  is  insisted  that  the  same 
words  when  used  in  the  proviso  to  paragraph  104  allude  to  that  para- 
graph, and  have  no  application  to  103.  We  do  not  think  this  conten- 
tion can  be  sustained.  It  seems  impossible  to  confine  the  effect  of  this 
proviso  to  the  paragraph  in  which  it  is  found.  Paragraph  103  imposes 
a  duty  on  bottles  holding  more  than  one  pint,  and  on  demijohns  and 
carboys,  and  other  glassware,  not  especially  provided  for,  of  1  cent  per 
pound;  on  bottles  holding  not  more  than  one  pint,  and  not  less  than 
one  quarter  of  a  pint,  of  li  cents  per  pound;  if  holding  less  than  one 
fourth  of  a  pint,  50  cents  per  gross.  This  duty  is  imposed  on  such 
articles  when  they  are  imported  empty.  Paragraph  104  provides  that 
all  articles  of  glassware  enumerated  in  paragraph  103,  if  filled,  should 
the  contents  be  subject  to  an  ad  valorem  rate  of  duty,  that  the  value  of 
such  articles  shall  be  added  to  the  value  of  the  contents,  in  order  to  find 
the  dutiable  value  of  the  importation,  and  that  the  duty  shall  then  be 
paid  on  the  value  so  found,  according  to  the  rate  imposed  on  such  con- 
tents. But  if  the  articles  are  filled,  and  the  contents  are  not  subject  to 
an  ad  valorem  rate  of  duty,  or  are  free  of  duty,  then  such  articles,  in  ad- 
dition to  such  duty  as  may  be  payable  on  the  contents,  shall  pay  the 
rate  duty  prescribed  in  paragraph  103.  It  then  provides  that  "no  ar- 
ticle manufactured  from  glass,  described  in  paragraph  103,  shall  pay  a 
less  rate  of  duty  than  forty  per  centum  ad  valorem."    The  two  paragraphs, 

103  and  104,  must  evidently  be  considered  together.  The  words  "pre- 
ceding paragraph,"  in  the  first  line  of  paragraph  104,  and  also  where 
they  are  used  therein  immediately  before  the  word  "provided,"  must 
refer  to  paragraph  103,  and  the  same  words  in  the  proviso  to  paragraph 

104  are  intended  to  apply  to  paragraph  103,  and  not  to  any  part  of  the 
paragraph  in  which  they  are  found.  We  think  the  intention  of  congress 
was  to  impose  a  duty  on  the  articles  mentioned  in  paragraph  103  that 
would  produce  a  revenue  amounting  to  at  least  40  per  centum  ad  valorem. 
If  the  rates  imposed  by  that  paragraph  produce  a  sum  equal  to  or  ex- 
ceetling  in  amount  that  arising  from  a  duty  of  40  per  centum  ad  valorem 
on  the  articles  imported',  then  the  provisions  of  the  paragraph  are  to  ap- 
ply. But  if  those  rates  do  not  produce  a  duty  equal  in  amount  to  40 
per  centum  ad  valorem  on  such  articles,  then  that  amount  of  duty  is  to 
be  imposed  thereon,  and  the  rates  mentioned  in  paragraph  103  are  not 
to  apply.  We  do  not  think  that  congress  used  the  words  "preceding 
paragraph  "in  the  proviso  of  paragraph  104  as  meaning  "this  paragraph," 
nor  do  we  see  that  the  word  "paragraph,"  where  so  used,  is  intended  to 
convey  the  same  meaning  as  the  word  "sentence,"  when  we  find  it  so 
frequently  used  in  the  act  mentioned  as  identical  with  the  word  "section." 

For  the  reason  given,  we  find  that  there  is  error  in  the  decree  of  the 
circuit  court  passed  on  the  9th  day  of  January,  1892,  affirming  the  de- 


Digitized  by 


Google 


582  FEUEBAL  REPORTER,  VoL  52. 

cision  of  the  board  of  general  appraisers  made  on  the  9th  day  of  Febru- 
ary, 1891,  in  the  matter  of  the  protest  of  Packham,  De  Witt  &  Co. 
against  the  decision  of  the  collector  of  customs  at  the  port  of  Baltimore, 
as  to  the  rate  and  amount  of  duties  chargeable  on  certain  demijohns  and 
glass  bottles,  imported  December  6,  1890,  and  it  follows  that  the  decree 
must  be  reversed,  and  the  cause  remanded  to  the  circuit  court  for  the 
district  of  Maryland  for  further  proceedings  in  accordance  with  this 
opinion. 

SiHONTON,  District  Judge,  (digaenting.)  I  am  unable  to  concur  in  the 
conclusion  reached  by  the  court.  The  question  is,  do  the  words  of  the 
concluding  proviso  of  paragraph  104  relate  back  to  and  control  the  terms 
of  paragraph  103?  The  words  "preceding  paragraph"  in  that  proviso 
mean  paragraph  103.  This  paragraph  103  distinctly  states  the  duty  to 
be  paid  on  certain  descriptions  of  glassware  when  they  are  imported 
empty.  If  intended  to  hold  more  than  a  pint,  1  cent  per  pound;  if  a 
pint,  or  not  less  than  a  quarter  of  a  pint,  1  i  cents  per  pound ;  smaller 
vessels  50  cents  per  gross.  This  is  definite,  easily  computed,  has  the 
element  of  certainty,  and  seems  to  be  complete  and  final.  So  much  for 
empty  vessels.  The  next  succeeding  paragraph  deals  with  the  same 
class  of  glassware  if  brought  in  filled,  and  fixes  the  duty  to  be  paid  on 
it  in  that  condition.  The  rule  prescribed  for  fixing  the  duty  in  para- 
graph 103  is  abandoned,  and  a  new  method  is  adopted.  If  the  contents 
of  such  vessels  are  subject  to  an  ad  valorem,  duty,  or  to  a  rate  of  duty 
based  upon  value,  the  vessels  pay  the  same  rate  of  duty  as  their  con- 
tents. If  the  contents  are  not  subject  to  an  od  valorem  duty,  or  to  a  duty 
based  upon  value,  then  the  filled  vessels  pay,  in  addition  to  the  duty 
on  their  contents,  the  rates  prescribed  in  paragraph  103;  in  no  case, 
however,  less  than  40  per  cent,  ad  valorem.  Perhaps  103  is  referred  to 
in  this  connection  in  order  to  show  the  kinds  of  glassware  upon  whicli 
104  fixes  the  duty  if  they  are  brought  in  filled.  Paragraph  103  deals 
exclusively  with  and  settles  the  duty  to  be  paid  on  glass  vessels  de- 
scribed in  that  paragraph  when  they  are  brought  in  empty.  Paragraph 
104  deals  with  the  same  class  of  glass  vessels,  but  only  when  they  come 
in  filled.  Any  other  construction  would  radically  change  paragrapli 
103,  and  would  substitute  for  its  plain  provisions,  easily  understood  and 
applied,  another  mode  of  ascertaining  duty  pn  empty  glass  vessels, 
fluctuating  and  uncertain. 

I  am  of  the  opinion,  therefore,  that  the  proviso  at  the  end  of  para- 
graph 104  qualifies  the  terms  of  that  paragraph  only,  and  that  it  does 
not  relate  back  to  or  aflect  paragraph  103,  and  that  the  circuit  decree 
should  be  affirmed. 
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In  re  Sanbobit. 

(DUtriet  Court,  N.  D.  CaUfomia.    September  29, 1809.) 

No.  10,430. 

OantnaiA  Law— Fisss  and  Iuprisonubxt — Impbiboxment  fob  Debt. 

Bev.  St.  n.  S.  i  990,  providing  that  "no  person  shall  be  Imprisoned  for  debt  in 
any  state,  on  process  issuing  from  a  uourt  of  the  United  States,  when,  by  the  laws 
of  such  state,  imprisonment  for  debt  has  been  or  shall  be  abolished, "  applies  only 
to  civil  oases,  ana  a  fine  imposed  for  a  violation  of  federal  laws  punishing  crimes 
and  misdemeanors  Is  not  such  a  debt  as  is  within  the  scope  of  the  provisions  of  the 
oonstitution  of  California  abolishing  imprisonment  for  debt. 

Habeas  Corjnu.  Petition  by  C.  Sanborn  to  be  released  from  imprison- 
ment, on  the  ground  that  his  farther  confinement  is  in  violation  of  Rev. 
St.  §  990,  and  the  constitution  of  California  relating  to  imprisonment 
for  debt.     Petitioner  remanded. 

Wm.  Hoff  Cook,  for  petitioner. 

CIiotUs  a.  Garter,  U.  S.  Atty. 

Morrow,  District  Judge.  The  petitioner  was  convicted  in  this  court 
on  the  5th  day  of  May,  A.  D.  1890,  upon  three  indictments  for  a  viola- 
tion of  section  54S0  of  the  Revised  Statutes  of  the  United  States  in  us- 
ing the  post  office  establishment  of  the  United  States  in  carrying  out  a 
scheme  to  defraud.  He  was  thereupon  sentenced  upon  the  first  indict- 
ment to  pay  a  fine  of  $250,  and  to  be  imprisoned  for  the  term  of  18 
months,  and,  in  default  of  payment  of  the  fine,  to  be  further  imprisoned 
until  the  fine  is  paid.  Upon  the  second  indictment  be  was  sentenced  to 
pay  a  fine  of  $250,  and  to  be  imprisoned  for  the  term  of  12  months,  and, 
in  default  of  payment  of  the  fine,  to  be  further  imprisoned  until  the  fine 
is  paid.  Upon  the  third  indictment  he  was  sentenced  to  pay  a  fine  of 
$250,  and  to  be  imprisoned  for  the  term  of  six  months,  and,  in  default 
of  payment  of  the  fine,  to  be  further  imprisoned  until  the  fine  is  paid. 
The  aggregate  term  of  imprisonment  was  therefore  36  months,  and  the 
fines  amounted  to  $750.  In  the  petition  for  the  writ  of  habeas  corpus  it  js 
alleged,  in  substance,  that,  allowing  the  petitioner  such  deductions  and 
credits  as  are  provided  by  law,  his  term  of  imprisonment  has  expired,  and 
that  he  is  now  held  iq  custody  solely  for  the  collection  of  a  debt,  to  wit, 
the  fines  imposed  by  the  court.  From  the  return  of  the  warden  of  the 
state  prison  it  appears  that,  deducting  the  credits  allowed  by  law,  the 
petitioner  has  served  bis  time  of  36  months'  imprisonment,  and  that  he 
is  now  held  in  custody  by  reason  of  the  nonpayment  of  the  fines  imposed 
as  part  of  the  sentence  in  each  case.  The  petitioner  alleges  that  be  is 
being  imprisoned  for  a  debt,  and  that  he  is  entitled  to  his  discharge,  on 
the  ground  that  such  imprisonment  is  illegal. 

Section  990  of  the  Revised  Statutes  provides  as  follows: 
"No  person  shall  be  imprisoDed  for  debt  in  any  state,  on  process  issuing 
from  a  court  of  the  United  States,  where,  by  the  laws  of  such  state,  imprison- 
ment for  debt  has  been  or  shall  be  abolished.    And  all  modlBcations,  condi- 
tions, and  restrictions  upon  imprisonment  for  debt  provided  by  the  laws  of 
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any  state  shall  be  applicable  to  the  process  issuing  from  the  courts  of  the 
United  States  to  be  executed  therein,  and  the  same  course  of  proceedings  shall 
be  adopted  therein  as  may  l>e  adopted  in  the  courts  of  audi  state. " 

The  constitution  of  this  state  provides,  (article  1,  §  15:) 
"No  person  shall  be  imprisoned  for  debt  in  any  civil  action  or  mesne  or 
final  process  unless  in  cases  of  fraud;  nor  in  civil  actions  for  torts,  except  in 
cases  of  willful  injury  to  persons  or  property;  and  no  person  shall  be  impris- 
oned for  a  militia  fine  in  time  of  peace." 

It  is  claimed  that  under  this  provision  of  the  constitution  imjirisoDment 
for  debt  has  been  abolished,  but  it  will  be  observed  that  the  constitu- 
tional provision  relates  only  to  civil  actions,  and  even  as  to  those  impris- 
onment may  still  be  imposed  in  cases  of  fraud  and  in  civil  actions  for 
tort,  where  there  has  been  willful  injury  to  person  or  property.  It  is 
urged,  however,  that  under  this  constitutional  provision. a  modification, 
condition,  or  restriction  has  been  placed  upon  imprisonment  by  the  laws 
of  this  state,  which,  under  section  990  of  the  Revised  Statutes,  is  made 
applicable  to  process  issuing  from  the  courts  of  the  United  States  in 
criminal  cases.  This  modification,  condition,  or  restriction  is  claimed 
to  be  contained  in  section  1 205  of  the  Penal  Code  of  this  state,  as  fol- 
lows: 

"A  judgment  that  the  defendant  pay  a  fine  may  ahso  direct  that  he  be  im- 
prisoned until  the  fine  be  satisfied,  specifying  the  extent  of  the  imprisonment, 
which  must  not  exceed  one  day  for  every  dollar  of  the  fine." 

In  Bk  parte  Rosenheim,  83  Cal.  388,  23  Pac.  Rij).  372,  the  supreme 
court  of  this  state  held  that  under  this  section  there  could  be  no  further 
imprisonment  for  a  nonpayment  of  a  fine,  where  the  fine  was  coupled 
with  a  sentence  of  imprisonment;  but  that  decision  turned  upon  the 
wording  of  section  1205  of  the  Penal  Code,  and  not  upon  the  con- 
stitutional provision  abolishing  imprisonment  for  debt.  The  court  sim- 
ply held  that  this  section  did  not  apply  to  cases  in  which  the  judg- 
ment is  for  a  fine  coupled  with  a  sentence  for  imprisonment.  It  is  ex- 
pressly stated  in  the  opinion  of  the  court  that  the  legislature  might,  if  it 
saw  fit  to  do  so,  provide  for  the  collection  by  imprisonment  of  all  fines, 
whether  the  judgment  be  one  of  fine  alone  or  one  of  both  fine  and  im- 
prisonment; but  it  was  held  that  the  legislature  had  not  so  provided,  and 
therefore  the  judgment  of  the  court  in  that  case,  imposing  imprisomnent 
until  the  fine  be  satisfied,  was  void. 

How  the  absence  of  legislation  on  the  part  of  the  state  providing  for 
imprisonment  in  default  of  payment  of  a  fine  can  be  made  applicable  to 
a  case  arising  under  a  law  of  the  United  States  is  not  very  clear.  It  is 
true  that  counsel  for  the  petitioner  urges  with  great  earnestness  that  :■ 
fine  is  a  debt,  and  that,  as  there  is  now  no  law  in  this  state  lor  imposini: 
imprisonment  until  a  fine  is  paid,  therefore  this  absence  of  law  is  a  modi- 
fication or  restriction  upon  imprisonment  for  debt.  This  argument  is 
ingenious,  but  it  is  not  sound,  for  the  reason  that  it  is  not  based  upon  a 
correct  interpretation  of  section  990  of  the  Revised  f^tatutes.  Can  it  be 
supposed  that  congress  intended  to  give  to  the  states  the  power  to  regu- 
late and  control  the  measure  of  punishments  to  be  inflicted  by  the  courts 
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of  the  Unitetl  States  in  the  execution  of  the  criminal  laws  of  the  national 
jurisdiction?  The  construction  contended  for  on  behalf  of  the  petitioner 
would  largely  involve  this  result,  and  make  the  punishment  in  many  cases 
depend,  not  upon  the  judgment  of  the  court,  or  the  laws  of  its  jurisdic- 
tion, but  the  diverse  statutes  of  the  diflFerent  states.  Take,  for  instance, 
a  statute  of  the  United  States  imposing  a  fine  and  imprisonment.  In 
one  state  imprisonment  would  be  continued  until  the  fine  is  paid;  in 
another  state  the  fine  would  be  discharged  by  imprisonment,  at  a  cer- 
tain rate  per  day;  while  in  another  state  the  fine  would  be  abolished  al- 
together. It  does  not  seem  possible  that  such  coVisequences  would  have 
been  left  to  discovery  by  a  process  of  verbal  construction.  It  would  be 
more  consistent  with  the  rules  established  for  the  construction  of  United 
States  statutes  to  say  that  if  congress  had  intended  to  so  modify  its  crim- 
inal laws  it  would  have  done  so  by  express  and  unequivocal  language. 
But  it  is  conceding  too  much  to  say  that  congress  has  omitted  to  express  its 
will  with  respect  to  a  limitation  upon  imprisonment  for  a  fine.  In  the  act 
of  June  1,  1872,  (17  St.  at  Large,  pp.  196-198,)  it  is  provided,  in  sec- 
tion 14,  (sections  1042  and  5296,  Rev.  St.,)  that  a  poor  convict,  sentenced 
to  be  imprisoned  and  to  pay  a  fine  or  fine  and  costs,  and  having  been 
imprisoned  30  days  solely  for  the  nonpayment  of  such  fine  or  fine  and 
costs,  may  be  discharged  on  application  to  a  commissioner  of  a  United 
States  court  for  the  district  where  he  is  imprisoned,  upon  showing  that 
he  is  unable  to  j»ay  such  fine  or  fine  and  costs,  and  that  he  has  not  any 
property  exceeding  $20  in  value,  except  such  as  is  by  law  exempt  from 
being  taken  on  execution  for  debt.  Having  legislated  upon  the  subject 
so  as  to  provide  for  the  discharge  of  the  poor  convict,  upon  certain  con- 
ditions, after  a  service  of  30  days  for  the  nonpayment  of  the  fine,  how 
can  it  be  said  with  reason  that  the  discharge  of  the  convict  worth  more 
than  $20  has  been  left  to  be  regulated  by  the  laws  of  the  state,  when 
the  conditions  might  be  such  as  to  discharge  such  a  convict  without 
any  service  whatever  for  the  nonpayment  of  the  fine?  Such  an  interla- 
cing of  national  and  state  authority  in  the  execution  of  the  criminal  laws 
of  the  general  government  would  only  be  tolerated  where  the  proce- 
dure has  been  clearly  established. 

Keturning  now  to  section  990  of  the  Revised  Statutes,  it  appears 
clear,  in  the  light  of  these  considerations,  that  it  was  intended  to  apply 
to  civil  cases  only,  and  such  has  been  the  construction  placed  upon  it  by 
the  courts.  In  U.  S.  v.  Hewes,  Crabbe,  307,  the  court  went  so  far  as  to 
hold  that  the  statute  did  not  even  affect  the  United  States  as  a  party  to 
a  civil  action.  This  decision,  however,  has  not  been  followed  by  the 
courts  of  the  United  States,  and  in  U.  S.  v.  Tetlow,  2  Low.  159,  the  ex- 
emption has  been  expressly  denied.  In  U.  S.  v.  WaUh,  Deady,  281, 
the  United  States  brought  a  civil  action  in  the  district  court  of  Oregon 
against  the  defendant  to  recover  certain  penalties  for  making,  prepar- 
ing, and  selling  matches  without  the  same  being  stamped  as  required 
by  the  internal  revenue  laws.  The  court  made  an  order  for  the  arre:<t 
of  the  defendant,  and,  upon  being  arrested,  he  gave  bail,  whereupon  his 
,'ittorney  filed  a  motion  to  vacate  the  order,  on  the  ground  that  it  was 
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improperly  allowed.  It  was  claimed  that,  as  the  constitution  of  Oregon 
provided  that  there  should  be  no  imprisonment  for  debt  in  that  state 
except  in  case  of  fraud  or  absconding  debtors,  the  United  States  was 
not  entitled  to  arrest  a  defendant  in  an  action  for  a  penalty.  The 
court,  in  denying  the  motion,  said: 

"Tbe  word  'debt'  is  of  very  general  use,  and  has  many  shades  of  meaning. 
Looking  to  the  origin  and  progress  of  the  change  in  public  opinion,  which 
tinally  led  to  tbe  abolition  of  imprisonment  for  debt,  it  is  reasonable  to  pre- 
sume that  this  provision  in  tbe  state  constitution  was  intended  to  prevent  the 
useless  and  often  cruel  •imprisonment  of  persons  who,  having  honestly  be- 
come indebted  to  another,  are  unable  to  pay  as  they  undertook  and  promised. 
In  this  view  of  the  mutter,  the  clause  in  question  should  be  construed  as  if  it 
read:  'There  shall  be  no  Imprisonment  for  debt  arising  upon  contractt  ex- 
press or  implied,  except,'  etc.  Such  is  substantially  the  language  employed 
in  the  legislative  acts  of  most  of  the  states  abolishing  imprisonment  for  debt, 
and  there  can  be  but  little  doubt  that  this  was  the  end  which  the  framers  of 
the  constitution  had  in  view,  as  well  as  the  popular  understanding  of  the 
clause  when  the  instrument  was  adopted  at  the  polls." 

In  Low  V.  Durfee,  5  Fed.  Rep.  256,  Judge  Lowell,  in  the  circuit  court 
of  Massachusetts,  held  that — 

"The  intent  of  Kev.  St.  §§  990,  991,  is  that  in  civil  actions  for  debt  the  de- 
fendant shall  be  subject  to  imprisonment,  and  be  released  therefrom  precisely 
as  he  would  be  under  tbe  law  of  the  state." 

In  McCod  V.  State,  23  Ind.  127,  the  defendant  was  sentenced  to  pay 
a  fine  of  five  dollars  and  costs,  and  stand  committed  until  the  fine  and 
costs  were  paid.  It  was  claimed  that  the  court  erred  in  adjudging  that 
the  defendant  should  be  committed  for  the  payment  of  costs,  for  the  rea- 
son that  the  costs  were  due  to  private  parties,  officers,  etc.,  and,  as  the 
constitution  prohibited  imprisonment  for  debt  except  in  cases  of  fraud, 
the  imprisonment  of  the  defendant  until  the  costs  were  paid  wa.s  in  con- 
flict with  the  constitution  of  the  state.  The  court  disposed  of  this  claim 
in  the  following  language: 

"The  costs  are  but  an  incident  of  the  One  assessed,  resulting  from  the  same 
act;  and,  although  they  are  due  to  the  officers  of  tbe  court  and  witnesses  for 
services  rendered  in  the  course  of  the  prosecution,  they  are  adjudged  against 
the  defendant  berause  of  his  criminal  act,  and  may  be  fairly  regarded  as  a 
part  of  the  punishment.  The  fine,  when  assessed,  becomes  a  Hxed  liability  to 
pay  the  state  a  definite  amount  of  money.  The  costs  are  taxed,  and  are  due  to 
the  officers  and  witnesses;  and  we  are  at  a  loss  to  perceive  upon  what  prin- 
ciple the  latter  is  a  debt,  within  tbe  meaning  of  the  section  of  the  constitution 
referred  to,  while  the  former  is  not.  The  fact  that  the  one  is  payable  to  the 
state  and  tbe  other  to  individuals,  we  think  furnishes  no  ground  for  such  a 
distinction.  In  our  opinion,  neither  of  them  is  a  debt,  within  the  meaning  of 
the  constitutional  provision  referred  to,  and  the  judgment  of  the  court  below 
was  therefore  correct." 

It  is  clear  that  a  fine  imposed  for  the  violation  of  laws  for  the  punish- 
ment of  crimes  and  misdemeanors  is  not  such  a  debt  as  is  within  the 
scope  of  provisions  of  the  constitution  abolishing  imprisonment  for  debt, 
and  section  990  of  the  Revised  Statutes  is  therefore  not  applicable  to  a 
criminal  case.  The  petitioner  is  remanded  to  the  custody  of  the  warden 
of  the  state  prison. 
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Hammond  Buckle  Co.  v.  Goodyear  Rubber  Co.  et  ai. 

(Circuit  Court,  D.  Connecticut.    November  S,  1898.) 

No.  700. 

1.  Patents  tor  Intestioss— Anticipation — Shoe  Buckles. 

Claim  1  of  letters  patent  No.  801,884  issned  July  15, 1884,  to  Theodore  B.  King  and 
Joseph  Hammond,  Jr.,  for  an  overshoe  clasp,  consisting  in  the  combination  of  a 
catch  plate,  a  tongue  pivoted  directly  to  the  tongue  plate,  and  the  tongue  plate  ex- 
tending rearward  of  toe  pivot,  and  in  contact  with  the  catch  plate,  when  the  parts 
are  engaged,  was  not  anticipated  by  either  the  Hartzhom  patent  of  1849,  No.  6,736, 
or  the  Budd  patent  of  1871,  No.  180,323. 

2.  Same— Infringemest. 

The  said  claim  is  infringed  by  a  buckle  made  under  letters  patent  No.  4t8,9!24,  is- 
sued January  7,  1S90,  to  John  Nase,  which  shows  a  rearward  extension  of  the  upper 
plate,  although  it  differs  from  the  King  and  Hammond  buckle  in  certain  other  re- 
spects. 

In  Equity.  Bill  by  the  Hammond  Buckle  Company  against  the 
Goodyear  Rubber  Company  and  others  for  infringement  of  letters  patent 
No.  301,884,  issued  July  15,  1884,  to  Theodore  E.  King  and  Joseph 
Hammond,  Jr.,  for  an  overshoe  clasp.  The  alleged  infringing  buckle 
was  made  by  defendants  under  letters  patent  No.  418,924,  issued  Jan- 
uary 7,  1890,  to  John  Nase.  A  motion  for  preliminary  injunction  was 
heretofore  denied.  49  Fed.  Rep.  274.  The  case  is  now  heard  on  the 
merits.     Decree  for  complainant. 

George  H.  Hey,  for  complainant. 

C.  H.  DueU,  for  defendants.  * 

Townsend,  District  Judge.  This  is  a  bill  in  equity  for  the  allied 
inlringement  of  letters  patent  No.  301,884,  dated  July  1.5,  1884,  for 
overshoe  fastenings,  with  prayer  for  an  injunction  and  an  accounting. 
The  first  claim  of  said  patent  is  the  only  one  involved  in  this  suit,  and 
is  as  follows: 

"(1)  In  corabination,  the  catch  plate,  the  tongue  pivoted  directly  to  the 
tongue  plate,  and  the  tongue  plate  extending  reitrward  of  the  pivot,  and  in 
contact  with  the  catch  plate  when  the  parts  are  engaged,  all  substantially  as 
descril)ed." 

The  defenses  are  anticipation,  lack  of  patentable  invention,  and  non- 
infringement. The  question  of  validity  has  been  twice  argued  in  this 
court,  and  decided  in  favor  of  the  patent  in  Buckle  Co.  v.  Hathaway,  48 
Fed.  Rep.  30.5,  834.  In  the  opinions  of  the  court  therein  said  first; 
claim  of  the  patent  in  suit  was  fully  explained  and  construed.  Upon 
the  question  of  validity,  I  shall  therefore  confine  myself  to  a  considera- 
tion of  the  new  matter  presented  by  defendants. 

The  defendants  have  introduced  as  additional  evidence  of  anticipa- 
tion a  number  of  patents  and  exhibits  which  were  not  before  the  court 
upon  the  former  hearings.  Several  of  the  patents  are  for  articles  such 
as  corkscrews  and  button  hooks,  so  pivoted  to  a  handle  as  to  be  carried 
in  the  pocket.     They  do  not  suggest  the  invention  embodied  in  the  first 
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claim  of  the  patent  in  suit,  as  heretofore  construed  by  this  court.  But 
defendants  claim  that  anticipation  is  shown  by  other  patents  alleged  to 
be  analogous  to  that  of  the  complainant.  They  rely  especially  upon  the 
Hartzhorn  patent,  No.  6,736,  granted  in  1849,  and  the  Budd  patent. 
No.  120,328,  granted  in  1871.  The  Hartzhorn  patent  is  for  an  improve- 
ment in  buckles  used  for  suspenders,  and  which,  it  is  stated,  may  be 
used  for  other  purposes.  The  mode  of  attachment  of  the  tongue  directly 
to  the  tongue  plate  is  practically  the  same  as  that  of  the  Hammond  and 
King  patent,  No.  191,758,  which  was  passed  upon  by  this  court  in  the 
Hathaway  cases,  and  found  not  to  anticipate  the  patent  in  suit.  Fur- 
thermore, the  Hartzhorn  patent  shows  the  tongue  pivoted  above  the 
main  plate,  which  is  not  bifurcated.  The  spring  plate  does  not  extend 
beyond  the  pivot  bearings.  This  construction  is  very  different  from 
that  of  the  patent  in  suit.  The  two  exhibits,  "Hartzhorn's  Modified 
Clasp,"  differ  materially  from  the  invention  claimed  in  the  patent  itself. 
If  Hartzhorn  had  invented  in  1849  such  a  buckle  as  is  shown  in  "Mod- 
ified Clasp  No.  2,"  there  would  have  been  little  occasion  for  the  numer- 
ous inventions  aud  patents  in  this  department  during  the  past  40  years. 
The  Budd  patent  is  for  a  check-rein  fastener.  It  is  not  designed  for  any 
use  analogous  to  that  of  the  patent  in  suit.  Its  only  engagement  is 
when  it  is  open.  There  is  no  occasion  for  the  rearward  extensions  of 
complainant's  patent,  and  I  do  not  find  any  such  extension  claimed  in 
Budd's  patent,  or  shown  in  the  drawings.  But,  even  if  such  extensions 
as  are  contained  in  the  models  shown  by  defendant  correctly  represent 
the  patent,  }l  does  not  seem  to  me  that  they  furnish  any  proof  of  antici- 
pation. The  tongue  of  complainant's  patent  could  not  be  used  in  com- 
bination with  the  plates  in  the  Budd  clasp  because  of  the  spring  in  the 
lower  plate.  There  is  no  bifurcation  in  the  lower  plate  of  the  Budd 
patent,  and  if  one  is  made,  as  in  the  "Budd  Modified  Clasp,"  it  so  weak- 
ens the  support  of  the  tongue  pivot  in  its  socket  as  to  render  the  device 
impracticable  when  applied  to  buckles.  Again,  neither  of  the  modified 
exhibits  shown  operates  to  so  lock  the  parts  together  when  closed  as  to 
prevent  the  tilting  down  of  the  take-up  plate.  I  am  unable  to  find  the 
invention  of  the  complainant  in  any  of  the  other  patents  introduced  by 
the  defendants. 

The  contention  of  the  defendants  that  the  rearward  extensions  of  the 
tongue  plate  in  the  patent  in  suit  do  not  involve  patentable  invention 
was  disposed  of  in  Buckk  Go.  v.  Hathaway,  supra,  in  favor  of  the  patent. 
For  the  reasons  already  stated,  I  do  not  find  anything  in  the  additional 
evidence  introduced  which  would  lead  to  a  different  conclusion. 

The  additional  evidence  as  to  the  state  of  the  art,  especially  the  piv- 
oted pocket  tool  patents,  confirm  the  view  taken  by  the  court  in  the 
Hathaway  Case,  that  the  mere  elongation  of  the  tongue  plate  would  not 
have  been  patentable,  but  that  the  mode  in  which  the  extension  was 
accomplished  in  the  patent  in  suit,  and  the  catch  plate  supported  thereby, 
was  patentable. 

The  defenses  of  anticipation  and  lack  of  patentable  invention  are  not 
sustained. 
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The  defense  of  non-infringement  presents  a  much  more  difficult  ques- 
tion. The  defendants'  buckle  is  made  under  letters  patent  No.  418,924, 
issued  to  John  Nase  in  1890.  Its  construction  was  fully  explained  by 
the  court  in  its  opinion  denying  complainant's  motion  for  a  preliminary 
injunction.  49  Fed.  Rop.  274.  As  stated  by  Judge  Shipman,  in  that 
opinion,  in  defendants'  buckle  the  catch  plate  is  in  part  supported  by 
the  upwardly  projecting  ends  of  the  lower  plate.  It  will  be  seen,  by  a 
comparison  of  the  two  patents,  that  the  construction  of  defendants'  clasp 
differs  substantially  from  that  of  the  plaintiff.  In  the  operation  of  de- 
fendants' buckle,  the  catch  plate  is  in  part  supported  by  the  upwardly 
projecting  ends  of  the  lower  plate.  The  bifurcated  rearward  extensions 
serve  to  protect  the  upward  extensions  against  strain  when  the  buckle  is 
in  use.  One  of  complainant's  experts  admits  that  the  arms  of  the 
lower  plate  do  not  so  project  rearwardly  as  to  form  a  bearing  for  the 
catch  plate.  I  am  not  prepared  to  say  that  the  patent  of  defendants 
does  not  possess  the  element  of  novelty  in  the  changed  angle  of  the 
lower  extension  to  support  the  pintle.  It  may  be  an  improvement  upon 
the  invention  embraced  in  complainant's  patent.  But  such  invention 
cannot  be  used,  as  in  this  case,  in  connection  with  the  rearward  ex- 
tensions, so  as  to  appropriate  the  invention  of  complainant.  The  rear- 
ward extensions  of  the  upper  plate  of  defendants'  buckle  do  seem  to  me 
to  infringe  upon  complainant's  patent.  It  may  be  true  that  they  serve 
to  "  prevent  the  upturned  lips  from  being  bent  out  of  shape  or  broken 
when  the  buckle  is  in  use;"  but  they  also,  as  in  complainant's  patent, 
prevent  the  cloth  of  the  overshoe  from  getting  caught  in  the  bight  of  the 
tongue,  in  the  act  of  closing  the  tongue  into  engagement  with  the  take-up 
plate.  If  also  appears  that,  when  the  tongue  and  the  catch  plate  are 
tirst  engaged,  the  catch  plate  rests  upon  the  rearward  extensions  of  the 
tongue  plate  in  exactly  the  same  way  as  in  the  patent  in  suit;  and  if  the 
engagement  be  made  with  each  slot  successively,  and  upon  feet  of  differ- 
ent sizes,  adapted  to  the  successive  slots,  it  will  be  found  that  the  catch 
plate  is  generally,  while  in  use,  supported  by  the  rearward  extensions, 
and  only  incidentally  or  momentarily,  if  at  all,  upon  the  upturned  lips. 
I  do  not  think  that  the  fact  that  the  upward  extensions  may  thus  inci- 
dentally support  the  catch  plate  prevents  infringement.  The  rearward 
extensions  of  the  upper  plate,  not  the  upward  extensions  of  the  lower 
plate,  form  the  bearing  surface  for  the  catch  plate  when  the  parts  are 
first  engaged.  It  will  be  seen  by  an  examination  of  the  specification 
and  drawing,  Fig.  2  of  the  patent  in  suit,  that  the  term  "engaged"  ap- 
plies to  the  parts  at  the  first  moment  of  engagement  as  well  as  when 
closed. 

In  the  opinion  of  the  court  denying  the  motion  for  a  preliminary 
injunction,  the  court  suggested  that,  although  the  rearward  extensions 
of  the  lower  plate  of  the  patented  buckle  might  nominally  exist  in  de- 
fendants' buckle,  it  was  not  clear  that  they  extended  rearwardly  of  the 
pivot,  as  contemplated  in  the  pat^t.  The  view  which  I  have  taken 
renders  it  unnecessary  to  decide  the  question  of  infringement  upon  this 
ground.     I  am  satisfied  that  in  practical  use  the  bifurcated  rearward 
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extensions  of  defendants'  buckle  perform  the  same  functions  as  those 
already  constroed  and  adjudicated  in  favor  of  the  complainant's  patent. 
Let  there  be  a  decree  for  an  ii^'unction  and  an  accounting. 


Sawysb  Spnn>LB  Co.  et  aL  v.  W.  G.  A  A.  B.  Mohbiboh  Oow 
(CtrciUt  Court,  D.  ConneeMeut    Septemlier  S8,  I89S.) 

L  PaTINTS  wo*  INVKJTJONS— NOTBITT— SPINSniO  IIA0HIHB8. 

In  letters  patent  No.  268,579,  issued  February  14, 1883,  to  John  B.  Atmod,  for  aa 
Improved  support  for  spindles  in  spinnlDR  machines,  the  charaoteristio  feature  of 
the  invention  is  "a  supporting  tube  whioh  is  flexibly  mounted  with  relation  to  the 
spindle  rail,  and  contains  the  step  and  bolster  bearings  for  the  spindle,  so  that  the 
latter  and  aid  tube  mav  move  together  laterally  in  all  directions  during  the  self- 
adjustment  of  the  spindle,  while  carrying  an  unequally  balanced  bobbin  and  its 
yam,  inste  d  of  relying  upon  the  movement  of  the  spindle  and  its  beciring  within 
and  Independently  of  the  supporting  tube,  as  heretofore. "  Held,  that  this  inven- 
tion possessed  patentable  novelty  over  the  spindle  support  of  Francis  J.  Rabbeth, 
covered  by  letters  patent  No.  287,129,  issued  in  1880,  and  over  the  unpatented  Dan- 
forth  spindle  of  1842. 
Ik  Same— iNFBINOniENT— Ck>LORABU  Cbanobs. 

The  2d,  8d,  and  Bth  claims  of  the  Atwood  patent  are  infringed  by  a  device  sub- 
stantially similar  in  form,  except  that  the  bottom  of  the  supporting  tube  is  sur- 
rounded by  a  closed  oil  cup,  which  prevents  the  facility  and  promptness  with  which 
the  flexibility  of  the  spindle  can  be  graduated ;  f  or  a  copyist  cannot  escape  infringe- 
ment by  adding  features  which  hinder  the  imtented  combination  from  ezhibitinf 
some  oi  Its  minor  advantages. 

In  Equity.  Bill  by  the  Sawyer  Spindle  C!ompany  and  others  against 
the  W.  G.  &  A.  R.  Morrison  Company  for  infringement  of  a  patent.  De- 
cree for  complainants. 

J^,  Richardaon  dc  Siorrow,  for  complainants. 

OuurUs  L.  Bwrdeu,^  for  defendant. 

Shiphan,  Circuit  Judge.  This  is  a  bill  in  equity,  which  is  founded 
upon  the  alleged  infringement  of  letters  patent  to  John  E.  Atwood,  No. 
253,572,  dated  February  14, 1882,  for  an  ipaproved  support  for  spindles 
in  spinning  machines.  The  application  was  filed  February  27,  1880. 
The  invention  was  made  in  July,  1878,  and  antedates  the  patents  to 
John  Birkenhead,  No.  214,750;  the  English  patent  to  Haddan,  sealed 
February  7,  1879,  and  the  two  patents  to  J.  E.  Braunsdorf,  Noa.  214,- 
355  and  214,356, — which  were  all  applied  for  in  or  after  September, 
1878.  The  step  of  a  spindle  is  the  lower  end  of  its  vertical  shaft,  and 
revolves  within  the  step  bearing  in  which  it  is  located.  The  bolster  of 
a  spindle  is  its  cylindrical  part,  and  revolves  within  the  hamster  bearing, 
which  is  a  ring  surrounding  the  bolster.  Formerly  the  step  bearing 
was  placed  in  a  horizontal  rail,  while  the  bolster  bearing  was  mounted 
in  another  rail,  supported  above  the  step  rail,  each  of  these  bearings  be- 
ing nearly  rigid.  The  spindle  carrif^  a  bobbin  and  its  yarn  load,  and 
neither  of  the  three  is  made  perfecdy  true,  and  therefore  neither  is 
dqually  balanced.     The  inequalities  of  the  load  create  a  tendency  to  tI- 
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brations  or  "gyrations"  of  the  spindle,  which  must  have  high  speed,  if 
rapid  work  is  to  be  attained.  A  construction  of  the  bearings  which 
should  permit  the  spindle  to  yield  laterally,  and  thus  permit  greater 
speed,  was  important.  The  bolster  rail,  upon  which  was  mounted  a 
nearly  rigid  bolster  bearing,  was  therefore  disused,  and  a  spindle  was 
constructed,  and  is  commonly  used,  with  a  sleeve  attached  to  the  spin- 
dle blade  so  as  to  encompass  a  support  containing  the  bolster  bearing. 
The  step  bearing  is  in  the  closed  end  of  the  bolster  support,  and  the 
frame  requires  only  one  spindle  rail. 

The  Atwood  invention  is  of  this  class  of  spindles,  and  was  an  im- 
provement upon  the  spindle  support  of  Francis  J.  Rabbeth.  which  was 
invented  in  1878,  and  was  patented  in  1880,  by  letters  patent  No.  227,- 
129.  The  priority  of  the  Rabbeth  invention  is  admitted  in  the  Atwood 
patent.  The  Rabbeth  structure  had  a  supporting  tube  rigidly  connected 
with  the  rail;  a  bolster  bearing,  which  was  a  thin  tube  affording  a  lat- 
eral bearing  surface  for  the  spindle;  a  yielding  cushion  between  the  bol- 
ster bearing  and  the  suppciMing  tube;  and  a  step  bearing  within  the  sup- 
porting tube.  This  tube  may  constitute  the  step  bearing,  but  the  step 
bearing  and  the  bolster  bearing  are  separate  pieces,  and  consequently 
the  spindle  and  the  bolster  bearing  can  vibrate  in  all  directions.  This 
spindle  bad  a  rapid  sale.  It  had  great  capacity  for  speed,  because  the 
yielding  packing  or  cushions  cushioned  its  vibrations;  but,  using  the 
language  of  Gen.  Draper,  of  the  Hopedale  Mill,  whose  firm  built  and 
sold  it,  and  whose  experience  in  spindle  manufacture  makes  him  a  very 
competent  witness,  "owing  to  the  narrow  space  in  which  the  cushion  is 
necessarily  confined,  it  will  not  serve  its  cushioning  purpose  satisfacto- 
rily, if  the  vibrations  or  gyrations  become  extreme."  The  packing  was 
beaten  upon  as  the  spindle  vibrated,  "became  thin,  and  was  cut  in  two 
at  the  space  between  the  bolster  and  the  step."  The  specification  of 
the  Atwood  patent  says: 

"The  characteristic  feature  of  my  present  invention  is  a  supporting  tube, 
which  is  flexibly  mounted  with  relation  to  the  spindle  rail,  and  contains  the 
step  and  bolster  bearings  for  the  spindle,  so  that  the  latter  and  said  tube  may 
move  together  laterally  in  all  directions  daring  the  self-adjustment  of  the 
spindle,  while  carrying  an  unequally  balanced  bobbin  and  its  yarn.  Instead 
of  relying  upon  the  movement  of  the  spindle  and  its  bearings  within  and  in- 
dependently of  the  supporting  tube,  as  heretofore  in  this  class  of  spindles. 
Uy  reason  of  my  improvement,  the  means  whereby  tlie  movable  capacity  or 
flexibility  of  the  spindle  is  afforded  are  rendered  openly  accessible,  and  more 
easily  renewed,  if  need  be,  than  heretofore;  and,  farther,  elastic  materials 
may  be  successfully  employed,  which  would  be  liable  to  injury  and  rendered 
inelastic  by  oil  if  located  within  the  supporting  tube,  as  heretofore.  I  am 
also  enabled  to  readily  graduate  the  degree  of  flexibility  of  the  spindle  with 
relation  to  the  spindle  rail,  so  as  to  accommodate  the  self-adjusting  capacity 
of  the  spindle  to  the  various  conditions  incident  to  its  use  in  working  with 
bobbins  materially  differing  in  size  and  weight.  All  of  these  advantages  are 
due  to  the  novel  characteristic  feature  before  referred  to." 

The  claims  of  the  patent,  which  are  said  to  have  been  iniringed  by 
the  defendant,  are  as  follows: 
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"(2)  The  combination,  substantially  as  hereinbefore  described,  with  a  spin- 
dle rail,  of  a  sleeve  whirl  driven  spindle,  a  base  piece  rigidly  fixed  to  the  spin- 
dle rail,  and  a  combined  bolster  and  step  mounted  loosely  in  said  base  piece, 
and  secured  thereto  by  a  yielding  attachment,  as  set  forth.  (3)  The  combi- 
nation, substantially  as  hereinbefore  described,  of  a  spindle  rail  of  a  spinning 
machine,  a  spindle,  and  a  supporting  tube,  flexibly  mounted  with  relation  to 
the  spindle  rail,  and  containing  step  and  bolster  biearings.  *  *  *  (5)  The 
combination  of  the  spindle  rail,  the  spindle,  the  supporting  tube,  loosely 
mounted  with  relation  to  the  rail,  and  containing  the  step  and  bolster  bear- 
ings for  the  spindle,  the  spring,  and  the  nut  for  compressing  it,  substantially 
as  described." 

The  bolster  bearing  and  the  step  bearing  are  formed  in  one  tube,  called 
the  supporting  tube,  and  consequently  move  together,  and  are  in  line 
with  each  other.  The  connection  between  this  tube  and  the  rail  is 
yielding.  A  hole  larger  than  the  tube  is  bored  through  the  rail,  or 
through  a  base  piece  in  the  rail,  and  the  lower  end  of  the  connecting 
tube  is  extended  through  the  rail  far  enough  to  enable  the  tube  to  be  se- 
cured by  a  nut  at  its  lower  end,  and  by  a  ^iral  spring  surrounding  the 
tube  below  the  rail.  "The  spring  serves  as  a  cushion  against  the  rock- 
ing or  tipping  of  the  spindle,"  and  is  strong  enough  to  resist  a  heavy 
strain.  By  altering  the  position  of  the  nut,  the  pressure  of  the  spring 
can  be  adjusted  to  different  loads  upon  the  spindle.  In  one  form  of  the 
device,  a  cushion  of  leather  is  place<i  between  the  flange  of  the  tube  and 
the  top  of  the  rail.  In  another  form,  shown  in  Fig.  4  of  the  drawings, 
this  annulus  is  omitted;  the  tube  does  not  rest  upon  the  rail,  but  upon 
a  base  tightly  secured  in  the  rail.  The  spiral  spring  bears  against  the 
bottom  of  the  base  instead  of  against  the  bottom  of  the  rail.  The  sup- 
porting tube,  within  which  are  formed  both  the  step  bearing  and  the 
bolster  bearing,  and  flexibly  mounted  upon  or  in  relation  to  the  support- 
ing rail,  the  tube  moving  out  of  position  under  the  influence  of  the  vi- 
brations of  the  spindle,  together  with  tlie  manner  in  which  the  tube  is 
secured  to  the  rail,  so  that  graduated  pressure  can  be  given  and  strength 
can  be  secured,  are  the  important  features  of  the  patented  device.  It 
had  room  and  strength  to  resist  heavy  strains,  speedily  received  favora- 
ble recognition  and  success,  and  has  gone  largely  into  use.  The  com- 
binetl  bolster  bearing  and  step  bearing  in  one  tube,  which  is  flexibly  se- 
cured to  the  base  piece  or  rail,  distinguishes  it  from  the  Rabbeth  de- 
vice. 

The  defense  is  twofold :  (1)  That  the  improvement  is  not  a  patent- 
able invention;  and,  (2)  if  it  is,  it  is  of  so  narrow  a  character  that  there 
is  no  infringement.  Upon  the  question  of  patentability,  the  contention 
is  that  self-adjusting  spindles  and  supporting  tubes,  which  contain  both 
step  and  bolster  bearing,  are  old,  and  that  a  spiral  spring  and  nut,  for 
the  purpose  of  a  yielding  support  to  a  sleeve  or  a  spindle,  are  also  old, 
and  that  tliere  was  no  invention  in  moving  the  flexible  connecting  means 
from  a  point  adjacent  to  the  rail,  as  in  the  Danforth  spindle,  or  from 
within  the  tube,  as  in  the  Rabbeth  spindle,  and  pulling  it  on  the  out- 
side of  the  tube,  and  below  the  rail.  This  statement  gives  but  an  im- 
perfect account  and  idea  of  the  patented  invention.     There  were  in  pre- 
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vious  stnictures — for  instance,  in  the  Rabbeth  device — a  tube  which 
might  be  said  to  contain  or  include  the  two  bearings  for  step  and  bolster, 
but  there  was  no  tube  which  combined  the  two  bearings  in  one  piece  of 
metal,  so  that  both  moved  with  the  spindle  and  in  line  with  each  other, 
whereby  the  danger  that  one  of  the  bearings  would  bind  upon  the  spin- 
dle was  removed.  It  is  true  that  prior  devices  contained  somewhere  a 
yielding  spring  and  a  nut.  The  spring  or  cushion  of  the  Rabbeth  de- 
vice has  already  been  explained.  The  unpatented  Danforth  spindle  of 
1842  had  a  dead  spindle  with  a  rotating  sleeve,  which  carried  the  bob- 
bin and  was  itself  moved  up  and  down  on  the  dead  spindle  by  a  travel- 
ing rail,  with  which  it  was  connected  by  a  spring  plate,  spring,  and  nut. 
This  spindle  was  of  an  entirely  different  class  from  that  of  the  Rabbeth 
and  Atwood  spindles,  it  had  no  supporting  tube,  and  the  mechanism 
contains  no  idea  of  adapting  itself  to  the  vibrating  movements  of  the  ro- 
tating sleeve.  The  fact  that  it  had  a  spiral  spring  has  no  bearing  upon 
the  question  of  patentability.  The  flexible  support  of  the  Atwood  tube 
below  the  rail  is  far  more  than  a  change  of  the  position  of  the  Rabbeth 
cushion  from  the  inside  of  his  tube.  The  result  is  to  cushion,  but  the 
method  by  which  the  cushioning  is  produced  is  very  different. 

The  spindle  of  the  defendants  does  not  have  the  washer  below  the 
flange  of  the  tube,  and  therefore  does  not  infringe  the  first  and  fourth 
claims  of  the  patent.  Instead  of  screwing  the  base  piece  of  drawing  No. 
4  into  the  rail,  the  defendant  inserts  in  the  hole  through  which  the  base 
piece  would  pass  an  oil  cup,  which  is  also  secured  in  the  rail  with  a  set 
screw.  It  is  the  Atwood  spindle  of  drawing  No.  4,  plus  an  oil  cup,  and, 
if  the  oil  cup  was  omitted,  it  is  substantially  admitted  that  infringe- 
ment would  exist.  But  it  is  claimed  that  the  improvement,  if  patent- 
ablt  at  all,  is  a  narrow  one,  and  consists  in  the  specific  arrangement  of 
the  fiexible  ccnnection  so  placed  as  to  secure  certain  advantages,  and 
that,  if  another  mode  is  adopted  which  does  not  secure  these  advantages, 
there  is  no  infringement.  Surrounding  the  bottom  of  the  tube  with  a 
clossd  cup  does  prevent  the  nut  and  spring  from  being  easily  accessible, 
and  prevents  the  facility  and  promptness  with  which  the  flexibility  of 
the  spindle  could  be  graduated;  but  a  copyist  cannot  escape  the  charge 
of  infringement  by  adding  to  his  copy  a  feature  which  hinders  the  pat- 
ented combination  from  exhibiting  some  of  its  minor  advantages.  Lei 
there  be  a  decree  for  an  infringement  of  the  2d,  3d,  and  6th  claims,  and 
for  an  accounting. 

Y.62F.no.6^88 
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be  condemned  by  the  court.  We  do  not  understand  the  learned  district 
judge  as  having  laid  down  any  such  broad  proposition,  or  that  he  in- 
tended in  any  way  to  dispute  the  well-settled  rule  that,  while  the  law 
does  not  impose  upon  the  towing  boat  the  obligation  resting  upon  a  com- 
mon carrier,  it  does  require  upon  the  part  of  the  persons  engaged  in  her 
management  the  exercise  of  reasonable  care,  caution,  and  maritime  skill; 
and,  if  these  are  neglected,  and  disaster  occurs,  the  towing  boat  must  be 
held  liable  for  the  consequences.  The  language  employed  by  the  trial 
judge,  as  we  read  it,  was  not  meant  to  question  or  disregard  this  gen- 
eral rule,  but  simply  to  assert  that  there  was  nothing  in  the  state  of  the 
weather,  the  season,  the  situation  of  the  tow,  and  all  the  attendant  cir- 
cumstances, to  show  that  the  master's  determination  to  proceed  on  his 
voyage  was,  at  the  time,  either  improper,  reckless,  or  wanting  in  proper 
nautical  skill  and  judgment.  Limiteid  and  applied  to  the  facts  of  the 
case  before  him,  the  langut^e  of  the  opinion  is  not  open  to  criticism. 
We  concur  fully  with  the  district  judge  in  the  conclusion  reached  by  him 
on  this  point, — that  the  evidence  fails  to  establish  any  fault  or  negligence 
on  the  part  of  the  Wilhelm  in  passing  Thunder  bay,  or  in  his  failure  to 
turn  back  to  said  bay  after  encountering  the  storm. 

The  next  fault  charged  against  the  Wilhelm  is  that,  after  heading  to 
the  wind  to  trim  and  right  herself  in  consequence  of  the  loss  of  her  star- 
board deck  load,  when  off  Sturgeon  point,  she  did  not  hold  her  tow  in 
that  position  until  the  storm  abated.  The  court  below  held,  and,  as  we 
think,  properly,  that,  having  rounded  to  for  the  purpose  of  righting  her- 
self and  readjusting  her  deck  load,  so  that  she  could  be  properly  steered 
and  managed,  the  Wilhelm  could  resume  her  voyage  withoui  being 
chargeable  with  negligence.  The  storm  was  of  uncertoin  duration,  and 
she  and  her  tow  were  greatly  exposed,  and  we  fail  to  perceive  wherein 
she  should  be  condemned  for  continuing  her  voyage  towards  her  port  of 
destination,  where  safe  shelter  was  to  be  found. 

The  allegation  that  the  propeller  negligently  hugged  the  west  shore  of 
Lake  Huron  too  closely  in  the  prevailing  storm  is  not  sustained  by  the 
proof,  or  at  any  rate  the  proof  does  not  so  preponderate  in  that  direction 
as  to  warrant  this  court  in  revising  the  finding  of  the  district  court  to 
the  contrary. 

The  alleged  faultof  the  Wilhelm  in  turning  at  full  speed  into  the  lake 
when  off  Fish  point,  where  the  towline  of  the  M«irs  was  parted,  and  her 
loss  thereby  occasioned,  is  the  act  of  negligence  on  the  part  of  the  pro- 
peller most  earnestly  insisted  on  before  this  court.  The  court  below 
found  that  the  second  rounding  to  the  wind  was  accomplished  not  at  full 
speed,  but  after  the  speed  of  the  propeller  had  been  slackened  down; 
that  it  was  performed  carefully,  and  in  a  proper  manner;  that  it  was  a 
proper  maneuver  under  the  circumstances;  that,  "after  rounding  to,  and 
while  holding  head  to  wind  and  sea,  the  line  between  the  Mears  and 
Wilhelm  parted."  While  there  is  some  conflict  in  the  evidence  as  to 
the  time  and  circumstances  when  and  under  which  the  tow  line  parted, 
we  cannot  say  that  the  court  below  has  failed  to  reach  a  correct  conclu- 
sion therefrom.     Those  in  the  best  position  to  know  the  facts  sustain  the 
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water  front  of  the  city,  wholly  outside  of  the  meander  line  of  the  harbor, 
and  below  the  line  of  ordinary  high  tide. 

The  several  defendants  are  joined  because  they  respectively  have  or 
claim  interests  in  the  premises  as  follows:  The  state  of  Washington  is 
supposed  to  be  the  owner  of  the  fee;  King  county  claims  a  lien  upon  a 
portion  of  the  premises  for  delinquent  taxes;  the  Columbia  &  Puget 
Sound  Railway  Company  and  the  Northern  Pacific  &  Puget  Sound 
Shore  Company,  two  local  corporations,  jointly  own  the  right  of  way  of 
the  two  existing  lines  of  railway,  and  the  company  first  mentioned  also 
owns  the  wharves,  spur  tracks,  inclines,  and  elevated  railways  above 
mentioned;  the  'Or^on  Improvement  Company,  a  corporation  of  the 
state  of  Oregon,  owns  all  the  stock  of  the  Columbia  &  Puget  Sound  Com- 
pany, and  has  the  management  and  use  of  all  its  property ;  the  Farmers' 
Loan  «fe  Trust  Company,  a  corporation  of  the  state  of  New  York,  is  a 
mortgagee  of  the  property  owned  and  controlled  by  the  Or^on  Improve- 
ment Company;  the  Northern  Pacific  Railroad  Company  appears  to 
have  an  interest  in  ihe  property  of  the  Northern  Pacific  «fe  Puget  Sound 
Shore  Railroad  Company,  the  nature  of  which  is  not  disclosed,  and  it  is 
operating  one  of  said  existing  lines  of  railway.  The  defendant  last 
mentioned  is  a  corporation  created  by  an  act  of  congress,  and,  on  the 
ground  that  as  to  it  the  suit  is  one  arising  under  the  constitution  and 
laws  of  the  United  States,  it  filed  a  petition  and  bond  for  the  removal 
of  the  cause  to  this  court.  The  Oregon  Improvement  Company  and 
the  Farmers'  Loan  <fe  Trust  Company  also  filed  their  petitions  and  bonds 
for  removal,  each  claiming  a  right  to  have  the  case  removed  to  this  court, 
because  it  involves  a  separate  controversy  as  to  it,  and  that  it  is  a  citi- 
zen of  a  state  other  than  Washington,  of  which  the  plaintiff  is  a  citizen. 
The  record  has  been  brought  here,  and  now  the  plaintiff  moves  to  re- 
mand, claiming  that  this  court  is  without  jurisdiction. 

When  a  number  bf  persons  have  been  joined  as  defendants  in  an  ac- 
tion, and  the  nature  of  the  controversy  does  not  appear  upon  the  face 
of  the  record,  the  bare  assertion  in  a  petition  for  removal,  by  one  de- 
fendant, that  there  is  a  separable  controversy,  is  not  sufiicient.  A  pro- 
ceeding which  abruptly  terminates  the  progress  of  a  case  in  a  court  of 
competent  jurisdiction  cannot  be  justified  if  the  facts  which  the  law  pre- 
scribes as  essential  do  not  affirmatively  appear.  These  observations  are 
aimed  at  the  pretensions  of  the  Or^on  Improvement  Company  and  the 
Farmers'  Loan  &  Trust  Company,  and,  in  disposing  of  the  questions  in- 
troduced into  the  case  by  the  attempt  of  said  corporations  to  remove  it 
into  this  court,  it  is  only  necessary  to  add  the  statement  that  the  court 
is  unable  to  find  in  the  record  any  facts  upon  which  a  separate  contro- 
versy between  the  plaintiff  and  either  of  said  corporations  can  be  predi- 
cated. On  the  contrary,  enough  appears  to  show  that  the  interests  of 
the  said  corporations  are  so  blended  with  the  Columbia  &  Puget  Sound 
Company  that  it  will  not  be  possible  to  determine  any  controversy  af- 
fecting them  without  touching  the  last'named  company. 

In  behalf  of  the  Northern  Pacific  Railroad  Company,  it  is  insisted 
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that,  upon  the  authority  of  the  decision  of  tlie  supreme  court  in  the  Re- 
moval Cases,  115  U.  S.  1,  5  Sup.  Ct.  Rep.  1113,  especially  the  case  of 
Union  Pac.  Ry.  Co.  v.  Kansas  City,  the  right  of  said  defendant  to  remove 
the  case  to  this  court  must  be  afiirmed.  In  the  case  referred  to  {Union 
Pac.  Ry.  Go.  v.  Kansas  City)  the  city  government  was  endeavoring,  in 
one  proceeding  against  all  the  owners  of  real  estate  situated  within  a  cer- 
tain district,  to  fix  the  amounts  to  be  paid  as  damages  resulting  from 
the  widening  of  a  street  extending  through  the  railway  company's  depot 
grounds;  and  also  the  amount  of  assessments  to  be  levied  upon  property 
within  the  district,  according  to  a  scheme  for  providing  a  fund  out  of 
which  to  pay  the  damages  by  assessing  the  property  benefited  by  the 
ynprovement.  After  an  appraisement  had  been  made  by  a  jury  consti- 
tuted according  to  special  statutory  authority,  and  their  appraisement 
Jiad  been  confirmed  by  the  mayor  and  common  council  of  the  city,  ap- 
peals were  taken,  and  thereupon  the  proceeding  became  a  case  pending 
in  a  court  of  the  state  of  Missouri  ha\-ing  authority  conferred  by  the 
laws  of  said  state  to  adjudicate  all  matters  of  difference  between  the  par- 
ties. The  Union  Pacific  Company  then  removed  the  case  to  the  United 
States  circuit  court,  a  motion  to  remand  was  granted,  and  the  case  was 
then  taken  to  the  supreme  court  by  a  writ  of  error.  The  supreme  court 
held  that  there  appeared  to  be  a  distinct  controversy  as  to  the  amount 
to  be  paid  to  the  railway  company  as  damages;  and  a  second  distinct 
controversy  as  to  the  amount  of  the  assessment  to  be  levied  upon  its 
j)roperty;  and  that  there  might  be  a  third  distinct  controversy  as  to  the 
right  of  the  city  to  appropriate  any  part  of  the  depot  grounds  for  a  street. 
The  railway  company  being  a  corporation  created  by  an  act  of  congress, 
and  all  its  rights  to  transact  business,  acquire  and  hold  property,  and 
prosecute  and  defend  suits,  being  conferred  by  the  laws  of  the  United 
States,  the  case  was  considered  to  be  one  arising  under  the  constitution 
and  laws  of  the  United  States.  On  these  grounds,'the  supreme  court 
held  that  the  case  was  one  of  which  the  circuit  court  had  jurisdiction, 
and  that  the  order  remanding  it  was  erroneous.  But  the  case  at  bar  is 
different.  The  record  before  me  fails  to  disclose  the  nature  of  anj'  con- 
troversy to  which  the  Northern  Pacific  Railroad  Company  can  be  a  party. 
Whatever  interest  said  company  has  in  the  subject  matter  of  the  litiga- 
tion is  concealed,  and  the  attitude  which  it  will  assume  towards  other 
partiies  to  any  controversy  involved  is  a  matter  of  mere  conjecture.  At 
present,  the  case  appears  to  be  complicated  by  the  blended  and  the  con- 
flicting interests  and  claims  of  all  the  defendants,  but  how  the  Northern 
Pacific  Railroad  will  be  affected,  or  what  interest  it  has  to  be  protected, 
is  not  clear.  It  is  my  opinion  that  although  said  company  ia  a  federal 
corporation,  for  failure  to  show  that  it  is  concerned  in  the  litigation, 
the  record  does  not  show  that  the  case  is  one  arising  under  the  laws 
of  the  United  States,  or  that  it  is  within  the  jurisdiction  of  this  court. 
I  have  considered  the  point  made  by  counsel  for  the  plaintiff,  that  all 
the  defendants  did  not  join  in  petitioning  for  the  removal  of  the  cause 
to  this  court,  but  I  am  unwilling  to  rest  my  decision  granting  the  mo- 
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tion  to  remand  on  that  ground.  The  decisions  of  the  supreme  court, 
which  w^re  cited  upon  the  argument,  do  not  support  counsel  in  the  po- 
sition taken.  A  case  not  cited  by  counsel  on  either  side  is  to  the  con- 
trary. MitcheU  v.  SmaU,  140  U.  S.  406,  11  Sup.  Ct.  Rep.  819,  840. 
True,  the  opinion  does  not  in  words  declare  that  a  case  arising  under 
the  laws  of  the  United  States  can  be  removed  from  a  state  court  to  a 
United  States  circuit  court,  by  the  petition  of  only  one  of  several  de- 
fendants, but  the  case  was  such  a  case,  it  was  removed  upon  such  a 
petition,  the  questions  as  to  the  sufficiency  of  the  petition  and  the  ju- 
risdiction of  the  circuit  court  were  contested  and  were  squarely  met 
and  decided  by  the  supreme  court,  and  the  effect  of  the  decision  is  to 
affirm  the  right  of  one  of  several  defendants  to  remove  a  cause,  if  it 
be  a  case  at  law  or  in  equity,  arising  under  the  constitution  or  laws 
of  the  United  States,  and  cognizable  in  a  circuit  court. 

The  motion  to  remand  will  be  granted  for  reasons  indicated,  and 
which  may  be  restated  as  follows:  Mrst,  the  grounds  for  removal  al- 
leged in  the  petitions  of  the  Oregon  Improvement  Company  and  the  Far- 
mers' Loan  &  Trust  Company  do  not  appear  to  exist,  as  the  record 
fails  to  show  that  there  is  any  controversy  involved  in  the  case  which 
can  be  maintained  by  either  or  both  of  said  corporations  without  the 
aid  or  support  of  the  other  defendantsj  second,  the  case  does  appear  to 
be  one  arising  under  the  constitution  or  laws  of  the  United  States,  as 
the  record  does  not  show  that  there  is  any  disputed  question  which 
will  require  for  its  decision  the  application  or  interpretation  of  any  pro- 
vision of  the  constitution  or  laws  of  the  United  States,  nor  that  the 
Northern  Pacific  Railroad  Company  is  so  related  to  the  case  as  to  be  af- 
fected by  the  determination  of  any  controverted  question. 
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The  H.  F.  Dimoce. 

The  Alva. 

Morrison  v.  METROPOLrrAN  S.  S.  Co.  d  oL 

IDUtrict  Court,  &  D.  New  York.    October  7, 1893.) 

1.  Limitation  op  Liability — Who  mat  Institute  Proceedisg. 

Under  the  limitation  of  liability  statutes,  any  damage  creditor  may  instit 
ceedings  to  arrest  the  offending  vessel,  and  to  have  the  amount  of  all  dami 
well  as  the  value  of  the  vessel,  judicially  ascertained,  and  the  proceeds  of 
sel  and  freight  distributed  pi'o  rata  among  all  claimants. 

8.  Same — Appraisement  and  Stipclation— Ex  Parte  Application  Valid— 
qdent  Suit  Dismisses. 

Where,  under  admiralty  rule  54,  a  stipulation  is  given  for  the  value  of  the 
instead  of  the  "transfer"  provided  for  by  statute,  a  "due  appraisement"  of  i 
sel  is  requisite  to  the  validity  of  the  proceeding.  As,  however,  it  is  compel 
a  court,  having  ordered  an  ex  parte  appraisement,  to  order  a  reappraisemi 
further  security  on  cause  shown  by  any  creditor,  the  mere  fact  that  the  f 
praisement  and  giving  of  the  stipulation  were  ex  varte  does  not  render  the  p 
in^  void,  or  invalidate  an  ex  parte  injunction  against  other  suits;  and  a  subi 
suit  in  another  district,  for  the  same  cause,  should  be  dismissed. 

In  Admiralty.     Motion  to  set  aside  process  and  to  dismiss 
Granted. 

0.  E.  P.  Howard,  for  libelant. 

Benedict  &  Benedict,  for  the  H.  F.  Dimock  and  Metropolitan  S.  i 

Root  &  CUirke,  for  W.  K.  Vanderbilt. 

Brown,  District  Judge.  The  libelant  was  master  of  the  yacht 
the  property  of  the  respondent  Vanderbilt,  at  the  time  of  the  co 
between  her  and  the  steamship  H.  F.  Dimock  in  Vineyard  soui 
the  morning  of  July  24,  1892.  The  yacht  was  so  damaged  by  tl 
lision  that  she  sank  and  became  a  wreck.  The  libel  alleges  that 
collision  she  was  of  the  value  of  $300,000;  that  her  wreck  was  o 
small  value,  realizing  on  the  sale  at  public  auction  only  $3,500;  th 
collision  was  by  the  fault  of  the  steamer;  that  the  libelant  thereb 
fered  the  loss  of  his  personal  property  on  board  to  the  amount  of  $1,3( 
that  divers  other  persons,  besides  the  libelant  and  the  owner 
yacht,  suffered  loss  and  damage  to  their  property  on  board;  th 
loss  and  damage  aforesaid  were  without  the  privity  or  knowledge  < 
steamship  company;  that  its  liability  is  limited  to  the  valite  < 
steamer  an<i  her  freight,  which  was  insufficient  to  pay  the  damage 
tained  by  the  libelant  and  others;  and  that  the  value  of  the  Dimoc 
freight  exceeded  $200,000.  The  relief  prayed  for  is  that  the  stear 
arrested  and  brought  into  court;  that  the  whole  amount  of  the  loss( 
damages  suffered  through  the  collision  be  ascertained,  as  well  j 
value  of  the  steamer;  and  that  the  proportionate  amount  of  each  di 
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claimant  maybe  ascertained  and  paid  from  the  proceeds  of  the  ship  and 
freight.  The  libel  was  filed  on  September  30th,  and  on  the  same  day 
the  steamer  was  arrested  under  process  issued  to  the  marshal. 

Such  a  proceeding  by  one  creditor  in  behalf  of  all  to  obtain  the  relief 
afforded  by  the  act  limiting  liability,  though  infrequent,  is  in  accordance 
with  the  provisions  of  section  4284  of  the  Revised  Statutes,  as  interpreted 
■by  the  supreme  court  in  the  case  of  The  Scotland,  105  U.  S.  24,  33-35, 
this  being  one  of  the  four  modes  in  which  the  statute  may  be  availed  of, 
viz. :  (1)  By  the  simple  answer  of  the  shipowner  when  sued;  (2)  by  his 
libel  or  petition,  oflFering  a  transfer  of  the  ship  to  a  trustee  appointed  by 
the  court  under  section  4285;  (3)  by  a  similar  libel  or  petition  offering 
instead  of  a  transfer  of  the  ship,  a  stipulation,  under  rule  54  of  the  su- 
preme court  in  admiralty,  to  pay  her  value  as  appraised  under  the  order 
of  the  court,  or  a  deposit  in  court  of  the  amount  of  such  appraised  value; 
or  (4)  by  a  creditors'  suit  for  an  apportionment  and  pro  rata  distribution, 
as  in  the  present  case.  See  The  North  Star,  106  U.  S.  17,  27, 1  Sup.  Ct. 
Rep.  41;  Providence  &  N.  Y.  S.  S.  Co.  v.  HiU  Manufg  Co.,  109  U.  S. 
578,  591-595,  3  Sup.  Ct.  Rep.  379,  617. 

A  motion  is  now  made  to  dismiss  the  libel,  upon  the  ground  that  pro- 
ceedings to  limit  liability  had  already  been  duly  taken  by  the  owners  of 
the  steamship  in  the  district  court  of  Massachusetts  on  the  16th  of  Au- 
gust last,  in  which  court  a  stipulation  for  value  was  given  after  appraise- 
ment, and  that  that  court  has  full  jurisdiction  of  the  cause,  where  it  is 
now  pending,  and  in  which  an  injunction  order,  restraining  all  other 
suits,  was  issued  on  the  17th  of  August;  of  all  which  the  libelant  had 
notice  before  this  libel  was  filed. 

If  the  district  court  of  Massachusetts  had  jurisdiction  to  issue  the  re- 
straining order,  or,  what  is  the  same  thing,  if  it  had  full  possession  of 
the  cause  by  a  proper  appraisement  and  stipulation  given  in  conformity 
with  the  fifty-fourth  rule  of  the  supreme  court  in  admiralty,  then  the  re- 
lief of  all  persons  interested  must  be  sought  m  that  court  alone,  and  the 
present  libel,  being  improperly  filed,  should  be  dismissed. 

For  the  libelant  it  is  contended  that  the  district  court  of  Massachusetts 
never  acquired  full  jurisdiction  or  authority  to  issue  any  restraining 
order,  because  it  is  said  (in  the  language  of  Ex  parte  Slayton,  105  U.  S. 
451,  452)  that  neither  the  monition  nor  the  injunction  could  "properly 
issue  either  under  the  operation  of  the  supreme  court  rules,  or  other- 
wise, until  jurisdiction  of  the  res  had  been  in  some  way  secured;"  and 
that  jurisdiction  of  the  res  was  not  secured  in  the  Massachusetts  court, — 
because  the  vessel  had  never  been  arrested  by,  nor  surrendered  to,  that 
court,  nor  had  any  stipulation  been  given  for  its  proper  value,  as  a  sub- 
stitution for  the  res,  under  the  54th  rule,  since  the  stipulation  was  given 
in  an  ex  parte  proceeding,  without  notice  of  the  application,  or  of  the  pro- 
ceeding for  appraisement,  having  been  given,  or  attempted  to  be  given 
to  anj'  creditor,  although  Mr.  Vanderbilt,  the  principal  creditor,  was 
named  as  a  defendant  in  tliat  libel,  and  the  appraisement  being  for  less 
than  half  the  value  of  the  vessel.     The  appraisement  of  the  vessel  was 
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$80,000,  and  of  freight  $2,395.33.  The  present  libel  alleges  their 
value  to  have  been  $200,000;  while  in  the  shipowner's  petition  their 
value  was  stated  to  be  "less  than  $150,000."  If  the  latter  averment  af- 
i'ords  any  clue,  the  appraisement  was  altogether  inadequate.  Such  mode 
of  procedure  for  appraisement,  it  is  claimed,  is  not  a  "due  appraise- 
ment," and  not  a  compliance  with  the  conditions  of  the  fifty-fourth  rule, 
upon  which  alone  that  court  was  authorized  to  take  any  flirther  proceed- 
ing in  the  cause. 

No  doubt  the  creditors  have  a  right,  under  the  statute,  to  have  the 
vessel  and  its  full  value  applied  upon  their  claims.  The  statute  only 
provides  in  terms  for  a  transfer  of  the  vessel  herself.  Rule  54,  in  pro- 
viding for  the  giving  of  a  stipulation  as  a  substitute  for  the  vessel,  was 
not  designed  to  deprive  a  creditor  of  any  substantial  right.  It  should 
not,  I  think,  be  interpreted  so  as  to  compel  him  to  accept  an  inferior 
substitute,  through  a  purely  ex  parte  appraisement,  or  one  in  which  cretl- 
itors  can  never  be  heard  and  have  their  proper  day  in  court.  The  ajv 
praisement,  as  fixing  the  amount  of  liability,  is  a  vital  part  of  the  pro- 
ceeding. The  vessel,  if  liable,  is  virtually  the  property  of  the  creditors. 
The  substitution  of  a  stipulation  allows  the  shipowner,  in  eflect,  to  ap- 
propriate to  himself  the  creditor's  property,  and  to  give  an  obligation 
in  place  of  it.  To  deprive  the  creditor  finally  of  due  hearing,  and  of  a 
proper  defense  of  his  interests,  in  the  appraisement  and  in  fixing  the 
amount  of  the  substituted  stipulation,  which  is  to  limit  the  possible 
amount  of  recovery,  would  be,  as  it  seems  to  me,  to  deny  him  a  hearing 
on  the  most  vital  part  of  his  case,  and  a  violation  of  the  principles  of 
common  right.  Windsor  v.  McVeigh,  93  U.  S.  274,  280.  If,  therefore, 
the  original  ex  parte  appraisement  and  stipulation  were  a  finality,  not 
capable  of  subsequent  inquiry  or  correction  by  the  court  on  due  applica- 
tion, if  inadequate,  I  should  have  great  doubt  whether  such  an  ai)praise- 
ment  could  be  deemed  a  "  due  appraisement,"  within  the  meaning  of  the 
fifty-fourth  rule,  so  as  to  authorize  the  court  to  take  the  further  proceed- 
ings authorized  by  that  rule.  But  it  is  competent  for  the  court,  I  think, 
having  had  an  appraisement  on  an  ex  parte  application,  to  order  a  re- 
appraisement  and  further  security  upon  application  by  any  creditor, 
showing  that  the  previous  appraisement'was  mistJiken  and  inadequate, 
and  that  the  duty  of  the  appraisers  had  been  inadecjuately  performed. 
See  The  Unwn,  4  Blatchf.  ^2,  94;  Dist.  Ct.  Rule  55.  This  procedure 
would  in  most  cases  probably  aiiswer  the  ends  of  justice,  though  diffi- 
culties might  occasionally  arise.  The  vessel  after  an  ex  parte  appraise- 
ment and  stipulation  given  thereupon,  might,  as  in  the  present  case,  at 
once  depart  from  the  jurisdiction;  and  she  might  never  afterwards  return, 
either  from  occupation  abroad,  or  from  sub.sequent  loss;  or  she  might 
be  sold,  or  be  subjected  to  new  lien  proceedings  meantime.  On  the 
other  hand,  as  the  proceeding  to  limit  liability  may  be  lawfully  insti- 
tuted within  the  jurisdiction  where  the  vessel  is,  it  would  be  a  great  em- 
barrassment, when  the  creditors  were  all  in  a  different  jurisdiction,  if  no 
appraisement  could  be  taken  at  all  until  absent  parties  were  legally 
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brought  in  by  publication  of  process.  Often  the  creditors  are  numerous; 
some  are  not  ascertained,  and  actual  notice  to  all  is  frequently  imprac- 
ticable. 

The  matter  seems  properly  to  fall,  therefore,  within  the  domain  of  prac- 
tice, to  be  regulated  by  the  district  courts,  in  the  absence  of  any  express 
rule  of  the  supreme  court,  aa  the  interests  of  justice  seem  to  demand. 
As  rule  54  of  the  supreme  court  does  not  in  terms  require  any  notice  to 
creditors  of  the  original  appraisement  and  stipulation,  I  am  not  prepared 
to  hold  that  the  "due  appraisement"  provided  for  by  that  rule,  may  not 
be,  in  the  first  instance,  an  ex  parte  one,  to  be  supplemented  thereafter, 
if  unsatisfactory,  by  further  inquiry  on  the  application  of  the  creditor. 

For  many  years  in  this  district,  and  in  the  eastern  district,  it  has  been 
the  practice  to  require  the  names  of  the  principal  creditors  to  be  stated 
in  the  petition,  and  a  reasonable  notice  to  be  given  by  mail,  or  other- 
wise, to  a  sufficient  number  of  creditors  to  afford  a  practical  opportunity 
for  the  protection  of  their  interests  in  the  original  appraisement  and 
stipulation.  In  some  other  districts,  including  that  of  Massachusetts, 
the  practice  seems  to  be  otherwise.  As  the  creditor  upon  application 
is  entitled  to  relief  for  anj'  inadequacy  of  an  ex  parte  appraisement,  and 
the  proceeding  may  fairly  be  said  to  fall  within  the  department  of  prac- 
tice, I  cannot  hold  the  want  of  notice  in  this  instance  to  constitute  a  ju- 
risdictional defect  in  the  appraisement  and  stipulation,  such  as  to  render 
void  the  subsequent  order  for  the  issuing  of  a  monition  and  other  subse- 
quent steps  in  the  cause,  including  the  injunction  against  all  other  suits 
for  which  the  fifty-fourth  rule  provides,  upon  the  analogy  of  the  provi- 
sion of  the  statute  in  the  case  of  a  transfer  of  the  vessel,  under  sectiwi 
4285.  For  this  reason  I  must  hold  the  prior  proceeding  in  the  Mas- 
sachusetts district  to  be  valid,  and  the  present  libel,  therefore,  improp- 
erly filed.     It  should,  therefore,  be  dismissed.     Motion  granted. 
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The  Wilhelh. 
Vance  «(  al.  v.  The  Wilhelh. 

(Circuit  Court,  E.  D.  Michigan.    December  80, 1891. 
No.  7.852. 

L  Towage— Ddtt  of  Master— Approachiso  Storm. 

A  tug  towini;  two  lumber  schooDers  from  CheboTRan  to  Buffalo  passed  ' 
bay  when  there  were  some  indications  of  a  storm.  Three  hours  later  shews 
by  a  heavy  squall,  and  two  hours  thereafter,  during  a  fierce  gale,  a  heavy 
lied  away  her  starboard  deck  load,  giving  her  a  list  to  port,  which  interfei 
steering.  She  rounded  to,  trimmed  her  load,  and  then  proceeded  on  hei 
Later  the  towline  broke,  and  the  schooners  were  driven  on  shore  and  lost, 
that  the  master  was  not  negligent  in  not  taking  shelter  in  Thunder  bay,  ui 
circumstances  then  prevailing,  or  in  failing  to  turn  back  after  he  was  struc 
squall,  being  then  many  miles  on  his  course  to  Tawas  bay,  where  safe  she 
to  be  found.    47  Fed.  Rep.  89,  affirmed. 

2.  BiMZ. 

Nor  was  it  negligence  to  proceed  on  her  voyage  after  rounding  to  and  ti 
her  load,  since  the  position  was  one  of  great  exposure,  and  the  storm  of  ui 
duration.    47  Fed.  Rep.  89,  affirmed. 

In  Admiralty.  Libel  by  Emery  J.  Vance  and  others,  owners 
barge  Mears,  against  the  propeller  Wilhelm,  to  recover  for  the  loss 
Mears  while  being  towed  by  the  Wilhelm.  Decree  in  the  distric 
dismissing  the  libel,  with  costs.  47  Fed.  Rep.  89.  Libelants  i 
Affirmed. 
.  Simcnwon,  Gillett  cfc  Courtright  and  H.  D.  Govider,  for  appellants 

F.  H.  Canfidd  and  H.  C.  Winner,  for  respondents. 

Jackson,  Circuit  Judge.  The  libel  in  this  case  was  filed  to  i 
the  value  of  the  barge  Mears,  of  which  libelants  were  the  ownei 
which  was  lost  on  November  27,  1889,  while  being  towed  by  tl 
peller  Wilhelm,  on  a  voyage  from  Cheboygan,  Mich.,  to  Buffalo, 
It  is  claimed  in  the  libel  that  the  Mears  was  lost  through  the  neg 
of  the  propeller  or  of  those  navigating  her.  The  special  acts  of  neg 
and  of  careless  and  unskillful  towage  alleged  against  said  propeller  a 
That  said  propeller  Wilhelm  was  not  properly  officered  and  mann( 
that  said  propeller  attempted  to  tow  said  schooners  Mears  and  Mi 
across  Lake  Huron  during  a  violent  and  increasing  storm,  without  re] 
the  condition  of  wind,  weather,  and  sea,  and  the  indications  of  the  m 
existing  after  passing  Thunder  Bay  light,  instead  of  taking  said  tc 
near,  accessible,  and  safe  shelter  in  Thunder  bay,  as  she  could  hav 
Avithout  difficulty,  and  as  was  required  by  ordinary  care  and  a^ 
ship;  (3)  in  negligently  failing  to  come  about  and  hold  her  said  to 
into  the  wind  and  seas  after  the  loss  of  said  propeller's  deck  load; 
negligently  hugging  the  west  shore  of  Lake  Huron  in  a  thick,  c 
snowstorm,  and  with  a  heavy  wind  and  sea  from  the  eastward;  a 
in  negligently  turning  at  full  speed  into  the  lake  so  sharply  as 
the  towline  of  said  Mears,  whereby  said  schooner  was  necessari 
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dered  helpless  in  such  close  proximity  to  a  lee  shore  that  her  destruc- 
tion thereafter  was  inevitable.  The  answer  denies  the  faults  alleged 
against  the  propeller,  and  denies  that  the  Mears  was  lost  by  reason  of 
any  negligence  or  want  of  care  on  the  part  of  the  Wilhelm. 

A  statement  of  the  facts  as  found  by  the  district  court,  and  on  which 
the  libel  was  dismissed,  is  contained  in  the  opinion  of  the  district  judge, 
reported  in  47  Fed.  Kep.  89,  and  is  as  follows: 

"At  4  A.  M.,  November  27th,  the  tow  passed  Thunder  bay,  at  which  time 
the  weather  was  unsettled,  wind  from  the  eastward,  and  the  sea  moderate. 
About  7  o'clock  [a.  u.]  the  tow  was  struck  by  a  heavy  squall  from  about  £. 
N.  E.,  accompanied  by  snow,  and  from  that  time  until  the  loss  of  the  barges 
on  Fish  point,  at  about  2  o'clock  p.  u.,  the  wind  blew  a  gale  from  £.  N.  E. 
to  N.  E.,  accouipiinied  by  frequent  squalls  and  a  heavy  sea.  At  about  9  a. 
M.,  when  off  Sturgeon  point,  the  Wilhelm  lost  her  starboard  deck  load,  caus- 
ing  her  to  list  so  much  to  port  as  to  interfere  with  her  steering,  at  which  time 
a  cast  of  her  lead  gave  six  fathoms  of  water;  whereupon  she  rounded  to  and 
headed  the  wind,  until  her  cargo  was  trimmed  to  right  her,  when  she  went 
off  upon  her  course,  which  was  a  little  to  windward  of  the  usual  running 
course  to  Tawas.  About  1: 30  p.  m.  a  cast  of  the  lead  gave  six  fathoms.  A 
blinding  snow  storm  was  then  raging,  and  the  roaster  of  the  Wilhelm,  deem- 
ing himself  far  enough  to  the  southward  until  lie  could  ascertain  his  exact  po- 
sition, decided  to  haul  into  the  wind,  and  hold  thereuntil  it  broke,  so  he  could 
pick  up  the  land.  After  rounding  to,  and  while  holding  head  to  wind  and 
sea,  the  line  between  the  Mears  and  Wilhelm  parted,  and  both  schooners  were 
driven  on  shore  near  Fish  point,  and  became  total  wrecks." 

The  district  court  made  no  express  or  direct  finding  upon  the  first 
fault  alleged  against  the  Wilhem,  viz.,  that  she  "was  not  properly  of- 
ficered «nd  manned."  The  evidence  in  the  case  not  only  fails  to  sup- 
port this  charge,  but  clearly  establishes  the  contrary. 

The  court  below  found  that  the  Wilhelm  was  guilty  of  no  fault  or 
want  of  proper  care  and  prudence  in  failing  to  carry  her  tow  into  Thunder 
bay.  This  finding  is  sustained  by  the  testimony  in  the  case.  The  proof 
fails  to  show  that  the  indications  of  rough  and  stormy  weather  were  so 
clear  and  unmistakable  when  passing  Thunder  Bay  light  and  Thunder 
bay  that  ordinary  prudence  and  good  seamanship  required  the  Wilhelm 
to  take  shelter  in  said  bay  with  her  tow.  The  storm  which  endangered 
the  safety  of  the  Wilhelm  and  her  tow  was  encountered  in  its  severity 
about  9  a.  m.,  when  the  propeller  had  passed  many  miles  beyond  the 
point  for  turning  into  Thunder  bay.  She  had,  in  fact,  traversed  about 
26  miles  of  her  voyage  towards  Tawas,  which  is  about  60  miles  from 
Thunder  Bay  light.  Under  such  circumstances  and  conditions,  there 
was  no  duty  on  the  part  of  the  propeller  to  turn  back  in  the  face  of  the 
storm,  and  attempt  to  seek  shelter  in  Thunder  bay. 

Counsel  for  lilielants  insist  that  the  district  court  proceeded  upon  a 
wrong  theory  or  unsound  principle  in  reaching  this  conclusion.  It  is 
urged  that  the  opinion  of  the  district  judge  practically  makes  or  holds  the 
decision  of  the  master  of  the  Wilhelm  to  continue  his  voyage  instead  of 
taking  shelter  in  Thunder  bay  conclusive  on  the  court;  that  is  to  say, 
that  the  exercise  of  his  judgment  and  discretion  as  to  pursuing  his  voy- 
age instead  of  seeking  shelter  in  said  bay  could  v.ot  be  inquired  into  or 
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be  condemned  by  the  court.  VVe  do  not  understand  the  learned  district 
judge  as  having  laid  down  any  such  broad  proposition,  or  that  he  in- 
tended in  any  way  to  dispute  the  well-settled  rule  that,  while  the  law 
does  not  impose  upon  the  towing  boat  the  obligation  resting  upon  a  com- 
mon carrier,  it  does  require  upon  the  part  of  the  persons  engaged  in  her 
management  the  exercise  of  reasonable  care,  caution,  and  maritime  skill; 
and,  if  these  are  neglected,  and  disaster  occurs,  the  towing  boat  must  be 
held  liable  for  the  consequences.  The  language  employed  by  the  trial 
Judge,  as  we  read  it,  was  not  meant  to  question  or  disregard  this  gen- 
eral rule,  but  simply  to  assert  that  there  was  nothing  in  the  state  of  the 
weather,  the  season,  the  situation  of  the  tow,  and  all  the  attendant  cir- 
cumstances, to  show  that  the  master's  determination  to  procee<i  on  his 
voyage  was,  at  the  time,  either  improper,  reckless,  or  wanting  in  proper 
nautical  skill  and  judgment.  Limited  and  applied  to  the  facts  of  the 
case  before  him,  the  language  of  the  opinion  is  not  open  to  criticism. 
We  concur  fully  with  the  district  judge  in  the  conclusion  reached  by  him 
on  this  point, — that  the  evidence  fails  to  establish  any  fault  or  negligence 
on  the  part  of  the  Wilhelm  in  passing  Thunder  bay,  or  in  his  failure  to 
turn  back  to  said  bay  after  encountering  the  storm. 

The  next  fault  charged  against  the  Wilhelm  is  that,  after  heading  to 
the  wind  to  trim  and  right  herself  in  consequence  of  the  loss  of  her  star- 
board deck  load,  when  off  Sturgeon  point,  she  did  not  hold  her  tow  in 
that  position  until  the  storm  abated.  The  court  below  held,  and,  as  we 
think,  properly,  that,  having  rounded  to  for  the  purpose  of  righting  her- 
self and  readjusting  lier  deck  load,  so  that  she  could  be  properly  steeretl 
and  managed,  the  Wilhelm  could  resume  her  voyage  without  being 
chargeable  with  negligence.  The  storm  was  of  uncertein  duration,  and 
she  and  her  tow  were  greatly  exposed,  and  we  fail  to  perceive  wherein 
she  should  be  condemned  for  continuing  her  voyage  towards  her  port  of 
destination,  where  safe  shelter  was  to  be  found. 

The  allegation  that  the  propeller  negligently  hugged  the  west  shore  of 
Lake  Huron  too  closely  in  the  prevailing  storm  is  not  sustained  by  the 
proof,  or  at  any  rate  the  proof  does  not  so  preponderate  in  that  direction 
as  to  warrant  this  court  in  revising  the  finding  of  the  district  court  to 
the  contrary. 

The  alleged  fault  of  the  Wilhelm  in  turning  at  full  speed  into  the  lake 
when  off  Fish  point,  where  the  towline  of  the  Menrs  was  partetl,  and  her 
loss  thereby  occasioned,  is  the  act  of  negligence  on  the  part  of  the  pro- 
peller most  earnestly  insisted  on  before  this  court.  The  court  below 
found  that  the  second  rounding  to  the  wind  was  accomplished  not  at  full 
speed,  but  after  the  speed  of  the  propeller  had  been  slackened  down; 
that  it  was  performed  carefully,  and  in  a  proper  manner;  that  it  was  a 
proper  maneuver  under  the  circumstances;  that,  "after  rounding  to,  and 
while  holding  head  to  wind  and  sea,  the  line  between  the  Mears  and 
Wilhelm  parted."  While  there  is  some  conflict  in  the  evidence  as  to 
the  time  and  circumstances  when  and  under  which  the  tow  line  parted, 
we  cannot  say  that  the  court  below  has  failed  to  reach  a  correct  conclu- 
sion therefrom.     Those  in  the  best  position  to  know  the  facts  sustain  the 


Digitized  by 


Google 


THE   WELUNGTON.  605 

lower  court's  finding.  We  concur  with  the  district  judge  in  the  opinion 
that  the  parting  of  the  towline  was  not  caused  by  any  improper  move- 
ment, or  undue  speed,  on  the  part  of  the  propeller  in  rounding  to  the 
second  time  about  1:30  or  2  p.  m.,  but  tliat  said  parting  of  the  tbwline 
was  caused  by  the  force  and  violence  of  the  storm,  without  fault  or  neg- 
ligence on  the  part  of  the  Wilhelm  or  of  her  officers.  It  follows,  there- 
fore, that  the  decree  of  the  court  btlow  should  be  affirmed,  with  costs 
of  this  court  and  the  lower  court  to  be  taxed  against  libelants,  and  it  is 
accordingly  so  ordered  and  adjudged. 


The  Wellington. 

BoBERTSoN  et  al.  V.  The  Welunoton. 

Hewitt  v.  Same. 

{DUtriet  Court,  N.  V.  CaHfomia.    October  20, 1893.) 

Nob.  10,883,  10,388. 

L  Sll-TAGE— OOMPESSATIOS— APPORTIOSMBST  BETWBBN  VeSSBI-  AND  CrBW. 

Where  the  value  of  the  salved  ship  is  small,  the  salvors  are  entitled  to  a  larger 
per  cent,  than  where  it  is  large;  and  where  the  value  of  the  salving  vessel,  and 
uierefore  the  risk,  is  large,  the  award  should  be  greater,  and  the  ratio  ot  the  own- 
er's share  to  that  of  the  master  and  crew  larger,  than  where  it  is  small. 
&  Samb. 

The  steamer  W.,  en  route  from  British  Columbia  to  San  Francisco  with  a  cargo 
of  coal,  broke  her  sliaft,  and  an  attempt  to  tow  her  by  the  steamer  H.  failed  for 
lack  of  suitable  hawsers.  She  was  thereafter  sighted  \)0  miles  south  of  Cape  Flat- 
tery, in  a  helpless  condition,  with  a  southeast  gale  blowing,  by  the  steamer  S.  P., 
and,  after  two  hours  of  skillful  work,  and  some  slight  injuries  to  the  master  and 
crew  of  the  latter,  was  taken  in  tow,  and  brought  safely  to  Royal  Roads,  1.50  miles 
distant,  the  gale  continuing.  The  value  of  the  salving  vessel  was  $350,1)00;  that  of 
the  salved  vessel  $100,000 ;  her  cargo,  having  been  discharged  before  the  libels  were 
filed,  was  not  considered  in  making  the  award.  The  salvage  claim  of  the  owners 
of  the  salving  vessel  was  settled  by  agreement  for  $10,000.  Held,  that  an  award 
of  $3,600  should  be  given  to  the  master,  and  $100  to  each  of  the  crew  who  had  been 
made  a  party  to  the  libel. 

In  Amiralty.  Libels  in  rem  against  the  steamship  Wellington  by  C. 
H.  Hewitt,  master,  and  William  Robertson  and  others,  seamen,  of  the 
San  Pedro,  for  salvage.     Decree  for  libelants. 

H.  W.  HuUon  and  Walter  0.  Hdmea,  for  William  Robertson  and 
others. 

J.  a  Baiea,  for  C.  H.  Hewitt. 

Androa  &  Frank,  for  the  Wellington. 

Morrow,  District  Judge.  The  steamer  Wellington,  on  a  voyage  from 
Departure  Bay,  British  Columbia,  to  San  Francisco,  with  a  cargo  of 
coal,  broke  her  shaft,  and  was  taken  in  tow  by  the  Norwegian  steamer 
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Marie.  After  a  time  the  hawsers  with  which  the  Wellington  had  been 
made  fast  to  the  Marie  parted,  and,  as  the  latter  vessel  was  in  ballast,  it 
was  found  extremely  difficult,  in  the  heavy  seaway  prevailing,  to  pass 
other  and  additional  hawsers  for  the  purpose  of  again  taking  the  Wel- 
lington in  tow.  ,  The  effort  was  accordingly  abandoned,  and  the  Marie 
proceeded  on  her  voyage.  When  the  accident  occurred  to  the  Welling- 
ton is  not  disclosed  by  the  pleadings  or  the  testimony  in  the  case,  nor 
does  it  appear  when  she  was  taken  in  tow  by  the  Marie,  or  how  long 
she  remained  in  tow  of  that  vessel.  The  case  before  the  court  relates  to 
events  that  occurred  a  day  or  two  later,  when  the  steamer  San  Pedro, 
on  a  voyage  from  San  Francisco  to  Tacoma,  sighted  the  steamer  Wel- 
lington, about  90  miles  south  of  Cape  Flattery,  at  1  o'clock  and  20  min- 
utes on  the  afternoon  of  November  3, 1891 .  A  southeast  gale  was  blow- 
ing at  the  time,  and  occasionally  heavy  rain  squalls  obscured  the 
Wellington  from  the  view  of  those  on  board  the  San  Pedro.  It  was  ob- 
served, however,  that  thp  Wellington  was  hove  to,  and,  upon  the  San 
Pedro  approaching  nearer  to  her,  it  was  discovered  that  she  had  her  en- 
sign flying  union  down.  The  Wellington  was  disabled,  and  lying  in 
the  trough  of  the  sea,  in  practically  a  helpless  condition,  with  the  waves 
breaking  over  her.  She  signaled  to  the  San  Pedro  to  be  taken  in  tow. 
The  latter  vessel  approached  the  Wellington  very  slowly,  coming  up  un- 
der her  stern,  to  get  a  heaving  line  from  the  Wellington  to  the  San  Pedro. 
This  was  accomplished  after  some  effort,  and,  after  the  end  of  the  heav- 
ing line  had  been  passed  forward  on  the  Wellington,  it  was  bent  onto  a 
four-inch  steel  hawser,  which  was  hauled  on  board  the  San  Pedro  by  a 
steam  winch.  This  steel  hawser  was  bent  onto  the  end  of  a  chain  cable 
on  the  Wellington.  The  San  Pedro  then  started  ahead  slowly,  but  as 
soon  as  the  strain  of  the  tow  came  on  the  steel  hawser  it  parted  at  or 
near  the  Wellington,  and  the  main  part  was  hauled  on  board  the  San 
Pedro.  The  master  of  the  Wellington  immediately  signaled,  "Don't 
abandon  me,"  whereupon  the  master  of  the  San  Pedro  backed  his  ves- 
sel, stern  foremost,  up  to  the  windward  of  the  Wellington,  for  the  pur- 
pose of  making  another  effort  to  take  her  in  tow.  In  the  mean  time  the 
crew  of  the  San  Pedro  got  up  a  new  14-inch  Manilla  hawser,  which  was 
bent  onto  the  steel  hawser,  and  the  other  end  of  the  Manilla  hawser 
taken  on  board  the  Wellington,  and  made  fast.  It  was  then  about  4 
o'clock.  The  work  of  securing  the  Wellington,  which  has  been  briefly 
described,  had  occupied  about  two  hours.  During  that  time  the  sea 
was  rough,  and  the  situation  one  of  imminent  danger  to  both  vessels. 
The  master  of  the  San  Pedro  displayed  courage  and  skill  in  handling  his 
vessel,  and  the  crew,  under  his  direction,  acted  promptly  and  energetic- 
ally. The  master  received  some  personal  injuries,  and  it  is  claimed  also 
that  Robertson  and  Johnson,  of  the  crew,  were  hurt  while  handling  one 
of  the  hawsers,  but  the  character  or  extent  of  these  injuries  has  not  been 
clearly  established.  The  Wellington,  being  secured  by  a  sufficient 
hawser,  was  towed  by  the  San  Pedro  to  Royal  Roads,  a  distance  of  about 
150  miles,  where  the  two  vessels  arrived  about  4  o'clock  on  the  foUow- 
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ing  day.  The  gale  prevailed  during  the  night.  The  Wellington  hav* 
on  board  about  2,000  tons  of  coal,  and  steered  badly.  She  sheered  first 
to  ode  quarter  and  then  to  the  other.  Her  steering  gear  was  out  of  order, 
and  when  she  was  anchored  at  Royal  Roads  it  was  discovered  that  she 
had  a  slight  list  to  starboard. 

Capt.  Hewitt,  the  master  of  the  San  Pedro,  testified  that  the  Welling- 
ton was  about  20  miles  from  land,  and  drifting  to  the  north,  when  he 
took  her  in  tow,  and  it  was  his  opinion  that,  if  he  had  not  rendered  her 
that  assistance,  she  would  have  foundered  during  the  night.  There  is 
no  controversy  as  to  the  character  of  the  service  rendered  the  Wellington 
by  the  San  Pedro.  It  is  admitted  that  it  was  a  salvage  service.  The 
question  is  as  to  the  award  to  be  made  in  favor  of  the  master  and  crew 
of  the  San  Pedro.  The  owners  of  the  latter  vessel  have  settled  their 
claim  with  the  owner  of  the  Wellington  for  $10,000,  but  the  master  and 
crew  of  the  San  Pedro  have  not  been  compensated  for  their  services. 
The  value  of  the  Wellington  was  about  $100,000.  Her  cargo  of  coal 
was  discharged  before  the  libels  were  filed,  and  cannot,  therefore,  be  con- 
sidered in  making  the  award.  The  reference  that  is  made  to  the  failure 
of  the  steamer  Marie  to  tow  the  Wellington  indicates  that  the  principal 
difficulty  in  that  effort  was  in  the  lack  of  a  sufficient  towline.  The 
Wellington  was  certainly  deficient  in  this  particular,  and  such  was  prob- 
ably the  condition  of  the  Marie,  while  the  San  Pedro  had  a  large,  new 
hawser,  suitable  for  towing  purposes.  The  Wellington  was  undoubtedly 
in  a  critical  condition,  and  in  danger  of  being  lost.  She  carried  fore  and 
aft  sails,  but  they  were  not  sufficient  to  put  her  in  steerage  way,  or  even 
get  her  out  of  the  trough  of  the  sea.  Her  rescue  must  be  attributed 
largely  to  the  power  and  equipment  of  the  San  Pedro,  under  the  direc- 
tion of  a  skillful  master.  The  San  Pedro  was  a  powerful  vessel  of  3,000 
tons  register,  valued  at  $350,000. 

It  is  claimed  on  behalf  of  libelants  that  the  salvage  award  should  be 
at  least  one  third  of  the  value  of  the  Wellington,  and  that  the  master 
and  crew  of  the  San  Pedro  should  be  allowed  the  difference  between  that 
sum  and  $10,000,  the  amount  already  paid  to  the  owners  of  the  San 
Pedro.  This  method  of  calculation  would  result  in  an  award  to  the 
libelants  of  about  $23,000.  The  claimant  contends,  on  the  other  hand, 
that,  while  the  libelants  are  entitled  to  some  compens<ation,  the  services 
rendered,  taken  in  connection  with  the  other  circumstances  in  the  case, 
do  not  call  for  any  such  allowance.  Numerous  cases  are  cited  on  both 
sides,  showing  a  wide  range  in  the  judgments  of  the  courts  in  making 
such  awards,  but  no  uniform  rule  has  been  found,  directing  the  court  to 
an  absolutely  certain  and  satisfactory  result  in  every  case. 

The  salvage  service  rendered  by  the  Zambesi  to  the  Charles  Wetmore 
near  the  mouth  of  the  Columbia  river  in  December,  1891 ,  (51  Fed.  Rep. 
449,)  was,  in  some  respects,  similar  to  the  services  rendered  in  this 
case.  The  situation  of  the  Wetmore  was  apparently  quite  as  serious  as 
that  of  the  Wellington.  The  Wetmore  had  been  disabled  by  the  loss  of 
her  rudder  plates.     An  attempt  to  rig  a  drag  or  jury  rudder  composed 


Digitized  by 


Google 


608  FEDERAL  REPORTER,  VOL  52. 

of  a  lot  of  rope  and  chains  )aad  failed  to  be  of  any  nse.  The  vessel 
could  not  be  steered.  She  was  in  about  six  or  seven  fathoms  of  water,  and 
was  drifting  slowly  but  surely  towards  the  shore,  only  four  or  five  miles 
distant,  when,  after  considerable  effort,  she  was  taken  in  tow  by  the 
Zambesi.  The  Wetmore  and  her  cargo  were  valued  at  $409,219.09. 
The  Zambesi  was  valued  at  $220,000.  The  court  allowed  a  salvage 
compensation  of  $20,000, — a  little  less  than  5  per  centum  of  the  value 
of  the  Wetmore  and  her  cargo, — and  distributed  this  award  as  follows: 
To  the  crew,  $5,000;  to  the  master,  $5,000;  to  the  mate,  $1,000;  to  the 
pilot,  $2,000;  and  to  the  owners  of  the  Zambesi,  $7,000.  The  master 
and  crew  were  allowed  one  half  of  the  total  salvage  compensation,  or  less 
than  2*  per  centum  of  the  value  of  the  salved  property,  but  this  per- 
centum  allowance  would  not,  of  course,  produce  the  same  resalt  in  the 
case  at  bar,  since  the  Wellington  is  only  valued,  as  before  stated,  at 
8100,000.  Manifestly,  a  proper  allowance,  where  the  value  of  the  salved 
property  is  small,  would  be  a  larger  per  centum  for  like  services  than 
where  the  value  of  the  property  is  much  greater.  Then,  again,  the  pro- 
portion of  the  allowance  to  the  master  and  crew,  as  compared  to  the 
whole  award,  does  not  necessarily  furnish  a  sufficient  standard  of  com- 
pensation. The  skill  and  services  of  the  master,  the  labor  of  the  crew, 
the  risk  to  the  salving  steamer,  and  its  value,  are  all  elements  to  be  con- 
sidered according  to  their  degree.  In  the  present  case,  the  San  Pedro 
was  valued  at  $350,000,  while  the  Zambesi,  in  the  case  cited,  was  valued 
at  $220,000.  It  requires  no  argument  to  show  that,  in  the  risk  of  these 
two  vessels  in  a  salvage  service,  the  San  Pedro  would  be  entitled  to  a 
larger  compensation  than  the  Zambesi,  and  a  larger  proportion  as  com- 
pared with  the  allowance  made  to  the  master  and  crew.  It  follows  from 
these  considerations  that  each  case  should  be  determined  by  the  weight 
and  value  of  all  the  attending  circumstances,  and  this  appears  to  be  about 
the  only  general  rule  sanctioned  by  autliority  for  the  exercise  of  the 
judicial  discretion.  I  will,  therefore,  in  view  of  all  the  circumstances 
attending  this  case,  allow  the  master  of  the  San  Pedro  the  sum  of  $2,500, 
and  to  the  members  of  the  crew  who  have  been  made  parties  to  the  pend- 
ing libel  $100  each.     A  decree  will  be  entered  accordingly. 
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Ranges  v.  Champion  Cotton-Pkess  Co,  et  al, 
(Circuit  Court,  D.  South  Carolina.    July  25, 1892.) 

COBPORATIONS— APPOISTMBST  0»  RECEIVERS— RiOHTS  OF  STOCKHOLDER. 

'Where  a  bill  by  one  stookholder  against  the  corporation  and  the  other  stockhold- 
ers charges  that  the  president'  refuses  to  account  for  money  intrusted  to  him  fur 
the  interests  of  the  company,  or  to  allow  any  Inspection  of  the  books  by  complain- 
ant, and  an  affidavit  filed  with  the  bill  charges  that  the  president  is  insolvent,  and 
since  the  inauguration  of  the  suit  has  mortgaged  all  his  real  estate  with  intent  to 
defeat  the  claim  of  the  company,  there  being  no  allegation 'of  fraud  on  the  part  of 
the  other  stockholders,  but  rather  a  distinct  intimation  that  the  president  is  sus- 
tained by  them,  and  the  solvency  of  the  corporation  being  unquestioned,  the  court 
will  not,  before  the  time  for  answer  has  expired,  grant  a  motion  for  the  appoint- 
ment of  a  receiver,  and  thereby  take  the  corporation  out  of  the  control  of  the  large 
majority  of  the  stockholders. 

In  Equity.    Bill  by  Louis  Ranger,  a  stockholder,  against  the  Cham- 
pion Cotton-Press  Company  and  all  other  stockholders.     Heard  on  mo- 
tion for  the  appointment  of  a  receiver.     Denied. 
Mitchell  <t  Smith  and  Smythe  <t  Lee,  for  the  motion, 
J.  N.  Nathans,  Lord  &  Burke,  and  Bryan  &  Bryan,  opposed. 

SiMONTON,  District  Judge.  This  is  a  motion  for  the  appointment  of  a 
receiver.  The  time  for  answering  has  not  yet  expired,  and  no  answers 
are  in.  The  motion,  therefore,  is  on  the  bill  and  affidavits.  The  suit 
is  brought  by  Ix)uis  Ranger,  the  holder  and  owner  of  20  shares  in  the 
Champion  Cotton-Press  Company,  against  that  corporation  and  all  the 
other  stockholders.  The  capital  stock  of  the  company  is  subdivided 
into  120  shares.  The  coi'poratiou  purchased  some  time  ago  19  of  these, 
and  has  recently  acquired  title  to  20  more.  The  defendants  to  this  bill 
represent  61  shares.  The  bill  charges  abuse  of  his  authority  on  the  part 
of  B.  F.  McCabe,  the  president,  refusal  on  his  part  to  account  for  some 
$25,000  intrusted  to  him  by  the  company  to  be  used  in  the  promotion 
of  its  interests,  the  application  of  this  money  to  his  own  use,  and  his  re- 
peated and  obstinate  refusal  to  give  complainant  an  inspection  of  the 
books  of  the  company,  or  any  information  whatever  of  its  affairs.  The 
affidavit  with  the  bill  charges  that  McCabe  is  insolvent,  and  that  since 
the  inauguration  of  this  suit  he  has  been  mortgaging — has  in  fact  mort- 
gaged— all  of  his  real  estate,  with  manifest  intent  to  defeat  the  claim  of 
the  company.  There  is  no  allegation  of  fraud  or  fraudulent  collusion  on 
the  part  of  the  other  stockholders,  and  there  is  a  distinct  intimation  in 
the  bill  that  McCabe,  as  president,  is  sustained  by  the  other  stockholders. 
Upon  these  allegations  is  based  the  motion  for  a  receiver.  The  solvency 
of  the  corporation  is  unquestionable.  So  far  as  appears,  there  are  no 
creditors. 

At  this  stage  of  the  case  we  deal  with  the  allegations  of  the  bUl  as  if  they 
were  true.  They  present  a  grave  condition  of  things,  and  without  doubt, 
even  with  the  qualifying  statements  of  Mr.  McCabe's  affidavit,  there  does 
seem  reason  for  great  apprehension  in  the  mind  of  the  complainant. 
But  this  motion  is,  in  etiect,  to  take  the  control  of  this  company  out  of 
v.52F.no.7— 39 
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the  hands  of  the  majority  of  its  stockholders  and  put  it  nnder  the 
trol  of  the  court  and  its  receiver;  this,  too,  at  the  request  of  a  person 
is  in  a  minority  of  the  stockholders.  The  majority  entertain  and  i 
a  certain  method  in  the  management  of  the  affairs  of  the  company 
which  a  large,  and  perhaps  uncontrolled,  power  is  given  to  the  presi( 
He  thinks  this  all  wrong.  The  majority  have  confidence  and  trust- 
to  this  stage  of  the  case,  a  remarkable  degree  of  confidence — in  their 
ident.  He  has  no  confidence  in  him  whatever,  and  is  willing  to  be 
the  worst  of  him.  The  complainant,  therefore,  invites  the  interferen 
the  court  to  remove  this  president,  and  change  this,  to  him,  dangc 
method.  He  bases  his  prayer  for  the  favorable  consideration  of  the  < 
upon  the  fact  that  he  is  a  stockholder.  But  so  are  the  others.  ] 
one  of  them  has  as  much  right  to  the  aid  of  the  court,  and  to  its  i 
ference,  as  he;  and,  as  the  aggregate  of  them  have  a  larger  numbt 
shares  than  he,  this  majority  have  a  paramount  claim  upon  the  o 
The  bill  seeks  no  relief  against  the  stockholders;  makes  no  charge  ag; 
them.  It  attacks  Mr.  McCabe,  and  seeks  judgment  against  him. 
receiver  be  appointed,  this  would  be  in  effect  a  decree  against  all 
other  stockholders,  and-  against  the  corporation.  Were  it  necessai 
order  to  secure  a  proper  account  from  Mr.  McCabe,  and  a  judgi 
against  him,  that  a  receiver  should  be  appointed,  this  would  be  doi 
once.  He  is  a  trustee,  and,  as  such,  he  can  and  should  be  made  t 
count  at  the  instance  of  all  or  any  of  his  cesluis  quxtrugUnt.  The  inevii 
result  of  this  bill,  assuming  that  its  all^ations  are  in  the  main  cor 
is  to  secure  such  an  accounting.  But  this  will  nut  warrant  the  coui 
this  stage  of  the  proceedings,  against  or  without  the  consent  of  the 
jority  of  the  stockholders  in  thw  solvent  corporation,  to  take  its  proi 
out  of  its  hands,  to  assume  control  of  its  management,  and  to  win' 
its  affairs  as  if  it  were  dissolved.  One  of  the  results  of  membersh: 
a  corporation — one  of  the  evils,  we  may  say — is  that  the  minorit; 
largely  under  the  control  of  the  majority.  So  long  as  the  latter  ai 
good  faith,  and  within  the  constitution  and  by-laws  of  the  corpora 
they  can  adopt  any  line  of  policy  which  commends  itself  to  their  j 
ment,  however  great  may  be  the  hostility  of  the  minority  to  it,  or  \ 
ever  deep  their  conviction  that  it  is  destructive  of  their  interests, 
this  minority  were  original  stockholders,  they  are  themselves  respon 
for  the  powers  left  with  the  majority.  If  they  have  acquired  tjie  f 
after  the  organization  of  the  company,  they  have  voluntarily  assume< 
risk.  In  any  event,  they  are  bound  to  the  life  of  the  corporation 
ing  the  term  of  its  charter,  unless  the  other  stockholders  concur 
them  to  dissolve  it.  In  no  event,  therefore,  can  the  court,  at  this  i 
of  these  proceedings,  upon  the  prayer  of  a  minority,  appoint  a  rece 
and  so  defeat  and  disappoint  the  majority  of  the  stockholders,  and 
tically  put  an  end  to  the  existence  of  the  corporation.' 
The  motion  is  dismissed. 


■  Mor.  Corp.  %  281 ;  Harden  ▼.  Newton,  14  Blatohf.  816:  BinsUin  r.  Botwifeld, 
a.  Bq.  809;  La  Qranfe  t.  Stat*  Treasurer,  M  Uich.  4S8k 
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Ranobb  V.  Champion  Cotto.v-Pre83  Co.  et  al. 

(Circuit  Court,  D.  SoMh  Carolina.    November  3, 1892.) 

• 

1.  COKPORATIOIIS— RiOBTS    OF    StOCKHOLDEBS — MISCONDUCT   OF    OFFICERS— EQUITABLB 

Rbuef. 

A  bill  bjr  a  stockholder  ag^ainst  the  corporation.  Its  president,  and  all  the  other 
stockholders,  charged  that  the  president  was  usioK  'or  his  own  benefit  moneys  of 
the  corporation  applicable  toadividend,  and  refused  to  account  therefor ;  that,  aided 
by  the  secretary,  he  refused  to  entertain  or  allow  to  be  voted  on  a  motion  properly 
made  at  a  regular  stockholders'  meeting  calUng  for  such  an  account;  that  in  viola- 
tion of  the  by-laws  he  deposited  the  corporate  moneys  in  his  individual  name :  that 
he  wasted  (8^800  of  the  corporate  moneys  by  bad  management;  that  he  loaned  $10,- 
000  to  a  stockholder,  secured  by  a  pledge  of  the  latter's  stock;  that  afterwards  the 
stock  was  bought  by  the  company  against  complainant's  protest;  that  the  officers 
declined  to  make  a  statement  of  the  company's  affairs,  or  to  allow  complainant  to 
examine  the  Iwoks;  and  that  the  president  was  attempting  to  depress  the  com- 
pany's'stock  so  as  to  compel  complainant  to  sell  ou^  to  him.  Held,  that  the  bill 
stated  a  case  for  equitable  relief,  and  was  good  as  against  a  general  demurrer. 

a.  Bake— EkiDiTT  Rni.E  94. 

The  bill  did  not  come  within  equity  rule  94,  relating  to  suits  by  stockholders,  or, 
if  its  provisions  could  be  considered  as  applicable,  the  allegations  substantially 
complied  therewith.    Hawes  v.  Oiikland,  1(M  U.  S.  450,  distinguished. 

8.  Eqditt  Flbadiro — Multifasiodsness. 

An  objection  to  a  bill  for  multifariousness  cannot  be  taken  merely  at  the  hearing, 
but  must  be  specifically  stated  by  demurrer  or  other  pleading. 

,  In  Equity.  Bill  by  Louis  Ranger  against  the  Champion  Cotton-Press 
.Company,  B.  F.  McCabe,  and  other  stockholders,  for  the  declaration  of 
]a  dividend  and  other  relief.  A  motion  for  the  appointment  of  a  re- 
'ceiver  before  the  answers  were  due  was  denied.  52  Fed.  Rep.  609. 
,Heard  on  demurrer.     Overruled. 

MUchM  &  Smith,  for  complainant. 

Lord  tfc-  Burke,  J.  N.  Nathans,  and  J.  P.  K.  Bryan,  for  defendants. 

SiMONTON,  District  Judge.  This  case  comes  up  on  the  bill  and  de- 
murrers thereto.  The  bill  is  filed  by  Louis  Ranger,  alleging  that  he  is 
a  stockholder  in  the  Champion  Cotton-PresS  Company,  a  body  corpo- 
rate. That  the  number  of  shares  was  120,  at  $700  each.  That  the 
company  purchased  and  owned  19  of  these.  That  Mrs.  Elizabeth  Dowie, 
who  is  a  defendant,  owns  15  shares;  Miss  Margaret  B.  Mure,  another 
defendant,  owns  15  shares;  William  Mure,  another  defendant,  10  shares; 
iR.  D.  Mure,  also  a  defendant,  6  shares;  William  Fatman  and  B.  F. 
McCabe,  the  other  defendants,  20  shares  and  15  shares,  respectively. 
,Thus  all  the  stockholders  are  parties  to  the  suit,  and  with  them  the  cor- 
poration. The  bill  further  alleges  that,  having  been  prevented  by  the 
failure  to  hold,  in  1891,  the  meeting  provided  by  the  by-laws,  and  the 
consequent  failure  to  make  an  exhibit  of  the  affairs  of  the  company  by 
the  otticers  thereof,  complainant  requested  and  demanded,  at  the  annual 
meeting  in  1892,  a  clear  and  full  exhibit  of  the  business  and  affairs  of 
the  company,  and  that  this  was  peremptorily  refused  by  the  president 
and  other  officers.  That  he  desired  also  to  examine  the  books  of  the 
company  so  as  to  ascertain  its  condition,  and  that  this  also  was  peremp- 
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(Circuit  Court,  E.  D.  MiOtigan.    December  80, 189L 
No.  7.853. 

1.  TowAOE— DcTT  or  Master— Approachiso  Storm. 

A  tug  towiDK  two  lumber  schooners  from  Cheboygan  to  Buffalo  passed  1 
bay  when  there  were  some  indications  of  a  storm.  Three  hours  later  she  was 
by  a  heavy  squall,  and  two  hours  thereafter,  during  a  fierce  gale,  a  heavy  i 
ried  away  her  starboard  deck  load,  giving  her  a  list  to  port,  which  interfer 
steering."  She  rounded  to,  trimmed  her  load,  and  then  proceeded  on  her 
Later  the  towline  broke,  and  the  schooners  were  driven  on  shore  and  lost, 
that  the  master  was  not  negligent  in  not  taking  shelter  in  Thunder  b«y,  un 
circumstances  then  prevailing,  or  in  failing  to  turn  back  after  he  was  strucli 
squall,  being  then  many  miles  on  his  course  to  Tawas  bay,  where  safe  shel 
to  be  found.    47  Fed.  Rep.  89,  affirmed. 

2.  Same. 

Nor  was  it  negligence  to  proceed  on  her  voyage  after  rounding  to  and  tri 
her  load,  since  the  position  was  one  of  great  exposure,  and  the  storm  of  un 
duration.    47  Fed.  Hep.  89,  affirmed. 

In  Admiralty.  Libel  by  Emery  J.  Vance  and  others,  owners 
barge  Mears,  against  the  propeller  Wilhelm,  to  recover  for  the  loss 
Mears  while  being  towed  by  the  Wilhelm.  Decree  in  the  districi 
dismissing  the  libel,  with  costs.  47  Fed.  Rep.  89.  Libelants  a 
Affirmed. 
.  Sinionson,  GUlett  tC:  Courtright  and  H.  D.  Gotdder,  for  appellants. 

F.  H.  Canfidd  and  if.  C.  Wm^er,  for  respondents. 

Jackson,  Circuit  Judge.  The  libel  in  this  case  was  filed  to  r 
the  value  of  the  barge  Mears,  of  which  libelants  were  the  owner 
which  was  lost  on  November  27,  1889,  while  being  towed  by  th 
peller  Wilhelm,  on  a  voyage  from  Cheboygan,  Mich.,  to  Buffalo, 
It  is  claimed  in  the  libel  that  the  Mears  was  lost  through  the  negl 
of  the  propeller  or  of  those  navigating  her.  The  special  acts  of  negl 
and  of  careless  and  unskillful  towage  alleged  against  said  propeller  ai 
That  said  propeller  Wilhelm  was  not  properly  officered  and  manne 
that  said  propeller  attempted  to  tow  said  schooners  Mears  and  Mi( 
across  Lake  Huron  during  aviolent  and  increasing  storm,  without  rej 
the  condition  of  wind,  weather,  and  sea,  and  the  indications  of  the  w 
existing  after  passing  Thunder  Bay  light,  instead  of  taking  said  to 
near,  accessible,  and  safe  shelter  in  Thunder  bay,  as  she  could  hav^ 
without  difficulty,  and  as  was  required  by  ordinary  care  and  se 
ship;  (3)  in  negligently  failing  to  come  about  and  hold  her  said  to\ 
into  the  wind  and  seas  after  the  loss  of  said  propeller's  deck  load; 
negligently  hugging  the  west  shore  of  Lake  Huron  in  a  thick,  d 
snowstorm,  and  with  a  heavy  wind  and  sea  from  the  eastward;  ai 
in  negligently  turning  at  full  speed  into  the  lake  so  sharply  as  t 
the  towline  of  said  Mears,  whereby  said  schooner  was  necessaril 
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dered  helpless  in  such  close  proximity  to  a  lee  shore  that  her  destruc- 
tion thereafter  was  inevitable.  The  answer  denies  the  faults  alleged 
against  the  propeller,  and  denies  that  the  Mears  was  lost  by  reason  of 
any  negligence  or  want  of  care  on  the  part  of  the  Wilhelra. 

A  statement  of  the  facts  as  found  by  the  district  court,  and  on  which 
the  libel  was  dismissed,  is  contained  in  the  opinion  of  the  district  judge, 
reported  in  47  Fed.  Rep.  89,  and  is  as  follows: 

"At  4  A.  M.,  November  27lh,  the  tow  passed  Thunder  bay,  at  which  time 
the  weather  was  unsettled,  wind  from  the  eastward,  and  the  sea  moderate. 
About  7  o'clock  [a.  h.]  the  tow  was  struck  by  a  heavy  squall  from  about  E. 
K.  E.,  accompanied  by  snow,  and  from  that  time  until  the  loss  of  the  barges 
on  Fish  point,  at  about  2  o'clock  p.  h.,  the  wind  blew  a  gale  from  £.  N.  E. 
to  N.  E.,  accompunied  by  frequent  squalls  and  a  heavy  sea.  At  about  9  a. 
H.,  when  off  Sturgeon  point,  the  Wilhelm  lost  her  starboard  deck  load,  caus- 
ing her  to  list  so  much  to  port  as  to  interfere  with  her  steering,  at  which  time 
a  cast  of  her  lead  gave  six  fathoms  of  water;  whereupon  she  rounded  to  and 
headed  the  wind,  until  her  cargo  was  trimmed  to  right  her,  when  she  went 
off  upon  her  course,  which  was  a  little  to  windward  of  the  usual  running 
course  to  Tawas.  About  1: 30  p.  m.  a  east  of  the  lead  gave  six  fHthoms.  A 
blinding  snow  storm  was  then  raging,  and  the  master  of  the  "Wilhelm,  deem- 
ing himself  far  enough  to  the  southward  until  he  could  ascertain  his  exact  po- 
sition, decided  to  haul  into  the  wind,  and  hold  there  until  it  broke,  so  he  could 
pick  up  the  land.  After  rounding  to,  and  while  holding  head  to  wind  and 
sea,  the  line  between  the  Hears  and  Wilhelm  parted,  and  both  schooners  were 
driven  on  shore  near  Fish  point,  and  became  total  wrecks." 

The  district  court  made  no  express  or  direct  finding  upon  the  first 
fault  alleged  against  the  Wilhem,  viz.,  that  she  "was  not  properly  of- 
ficered «nd  manned."  The  evidence  in  the  case  not  only  fails  to  sup- 
port this  charge,  but  cleariy  establishes  the  contrary. 

The  court  below  found  that  the  Wilhelm  was  guilty  of  no  fault  or 
want  of  proper  care  and  prudence  in  failing  to  carry  her  tow  into  Thunder 
bay.  This  finding  is  sustained  by  the  testimony  in  the  case.  The  proof 
fails  to  show  that  the  indications  of  rough  and  stormy  weather  were  so 
clear  and  unmistakable  when  passing  Thunder  Bay  light  and  Thunder 
bay  that  ordinary  prudence  and  good  seamanship  required  the  Wilhelm 
to  take  shelter  in  said  bay  with  her  tow.  The  storm  which  endangered 
the  safety  of  the  Wilhelm  and  her  tow  was  encountered  in  its  severity 
about  9  a.  m.,  when  the  propeller  had  passed  many  miles  beyond  the 
point  for  turning  into  Thunder  bay.  She  had,  in  fact,  traversed  about 
26  miles  of  her  voyage  towards  Tawas,  which  is  about  60  miles  from 
Thunder  Bay  light.  Under  such  circumstances  and  conditions,  there 
was  no  duty  on  the  part  of  the  propeller  to  turn  back  in  the  face  of  the 
storm,  and  attempt  to  seek  shelter  in  Thunder  bay. 

Counsel  for  libelants  insist  that  the  district  court  proceeded  upon  a 
wrong  theory  or  unsound  principle  in  reaching  this  conclusion.  It  is 
urged  that  the  opinion  of  the  district  judge  practically  makes  or  holds  the 
decision  of  the  master  of  the  Wilhelm  to  continue  his  voyage  instead  of 
taking  shelter  in  Thunder  bay  conclusive  on  the  courtj  that  is  to  say, 
that  the  exercise  of  his  judgment  and  discretion  as  to  pursuing  his  voy- 
age instead  of  seeking  shelter  in  said  bay  could  v.nt  be  inquired  into  or 
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be  condemned  by  the  court.  We  do  not  understand  the  learned  i 
judge  as  having  laid  down  any  such  broad  proposition,  or  that 
tended  in  any  way  to  dispute  the  well-settled  rule  that,  while  tl 
does  not  impose  upon  the  towing  boat  the  obligation  resting  upon  i 
mon  carrier,  it  does  require  upon  the  part  of  the  persons  engaged 
managemeut  the  exercise  of  reasonable  care,  caution,  and  maritimi 
and,  if  these  are  neglected,  and  disaster  occurs,  the  towing  boat  m 
held  liable  for  the  consequences.  The  language  employed  by  tl 
judge,  as  we  read  it,  was  not  meant  to  question  or  disregard  th 
eral  rule,  but  simply  to  assert  that  there  was  nothing  in  the  state 
weather,  the  season,  the  situation  of  the  tow,  and  all  the  attenda 
cumstances,  to  show  that  the  master's  determination  to  proceed 
voyage  was,  at  the  time,  either  improper,  reckless,  or  wanting  in 
nautical  skill  and  judgment.  Limited  and  applied  to  the  facts 
case  before  him,  the  language  of  the  opinion  is  not  open  to  cril 
We  concur  fully  with  the  district  judge  in  the  conclusion  reached  I 
on  this  point, — that  the  evidence  fails  to  establish  any  fault  or  negl 
on  the  part  of  the  Wilhelm  in  passing  Thunder  bay,  or  in  his  fail 
turn  back  to  said  bay  after  encountering  the  storm. 

The  next  fault  charged  against  the  Wilhelm  is  that,  after  head 
the  wind  to  trim  and  right  herself  in  consequence  of  the  loss  of  ht 
board  deck  load,  when  off  Sturgeon  point,  she  did  not  hold  her 
that  position  until  the  storm  abated.  The  court  below  held,  and 
think,  properly,  that,  having  rounded  to  for  the  purpose  of  rightir 
self  and  readjusting  her  deck  load,  so  that  she  could  be  properly  i 
and  managed,  the  Wilhelm  could  resume  her  voyage  withoujt 
chargeable  with  negligence.  The  storm  was  of  uncertain  duratio 
she  and  her  tow  were  greatly  exposed,  and  we  fail  to  perceive  w 
she  should  be  condemned  for  continuing  her  voyage  towards  her  ] 
destination,  where  safe  shelter  was  to  be  found. 

The  allegation  that  the  propeller  negligently  hugged  the  west  si 
Lake  Huron  too  closely  in  the  prevailing  storm  is  not  sustained 
proof,  or  at  any  rate  the  proof  does  not  so  preponderate  in  that  dii 
as  to  warrant  this  court  in  revising  the  finding  of  the  district  ci 
the  contrary. 

The  alleged  fault  of  the  Wilhelm  in  turning  at  full  speed  into  tl 
when  off  Fish  point,  where  the  towline  of  the  Mears  was  parted ,  a 
loss  thereby  occasioned,  is  the  act  of  negligence  on  tlie  part  of  tt 
peller  most  earnestly  insisted  on  before  this  court.  The  court 
found  that  the  second  rounding  to  the  wind  was  accomplished  not 
speed,  but  after  the  speed  of  the  propeller  had  been  slackened 
that  it  was  performed  carefully,  and  in  a  proper  manner;  that  it 
proper  maneuver  under  the  circumstances;  that,  "after  rounding  i 
while  holding  head  to  wind  and  sea,  the  line  between  the  Mea 
Wilhelm  parted."  While  there  is  some  conflict  in  the  evidenc 
the  time  and  circumstances  when  and  under  which  the  tow  line  ) 
we  cannot  say  that  the  court  below  has  failed  to  reach  a  correct  < 
sion  therefrom.     Those  in  the  best  position  to  know  the  facts  susti 
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lower  court's  finding.  We  concur  with  the  district  judge  in  the  opinion 
that  the  parting  of  the  towline  was  not  caused  by  any  improper  move- 
ment, or  undue  speed,  on  the  part  of  the  propeller  in  rounding  to  the 
second  time  about  1:30  or  2  p.  m.,  but  that  said  parting  of  the  tOwline 
was  caused  by  the  force  and  violence  of  the  storm,  without  fault  or  neg- 
ligence on  the  part  of  the  Wilhelm  or  of  her  officers.  It  follows,  there- 
fore, that  the  decree  of  the  court  below  should  be  affirmed,  with  costs 
of  this  court  and  the  lower  court  to  be  taxed  against  libelants,  and  it  is 
accordingly  so  ordered  and  adjudged. 


The  Wellington. 

Robertson  d  al.  v.  The  Weixinoton. 

Hewitt  v.  Same. 

(Dfotrict  Court,  N.  V.  CaHfomla.    October  20, 1893.) 

Nos.  10,383,  10,398. 

1,  Baltaoe — OoMPBSSATios— Afportiosmbnt  betwkbs  Tessbl  anb  Crbw. 

Where  the  value  of  the  salved  ship  is  small,  the  salvors  are  entitled  to  a  larger 
per  cent,  than  where  it  is  large;  and  where  the  value  of  the  salving  vessel,  and 
therefore  the  risk,  is  large,  the  award  should  be  greater,  and  the  ratio  of  the  own- 
er's share  to  that  of  the  master  and  crew  larger,  than  where  it  is  small. 
a.  Sake. 

The  steamer  W.,  en  route  from  British  Columbia  to  San  Francisco  with  a  cargo 
of  coal,  broke  her  shaft,  and  an  attempt  to  tow  her  by  the  steamer  H.  failed  for 
lack  of  suitable  hawsers.  She  was  thereafter  sighted  90  miles  south  of  Cape  Flat- 
tery, in  a  helpless  condition,  with  a  southeast  gale  blowing,  by  the  steamer  S.  P., 
and,  after  two  hours  of  skillful  work,  and  some  slight  injuries  to  the  master  and 
crew  of  the  latter,  was  taken  in  tow,  and  brought  safely  to  Royal  Roads,  150  miles 
distant,  the  gale  continuing.  The  value  of  the  salving  vessel  was  $3oO,OUO-,  that  of 
the  salved  vessel  1100,000 ;  ner  cargo,  having  been  discharged  before  the  libels  were 
filed,  was  not  considered  in  making  the  award.  The  salvage  claim  of  the  owners 
of  the  salving  vessel  was  settled  by  agreement  for  (10,000.  HeM,  that  an  award 
of  (2,500  should  be  given  to  the  master,  and  (100  to  eacti  of  the  crew  who  had  been 
made  a  party  to  the  libel. 

In  Amiralty.  Libels  in  rem  against  the  steamship  Wellington  by  C. 
H.  Hewitt,  master,  and  William  Robertson  and  others,  seamen,  of  the 
San  Pedro,  for  salvage.     Decree  for  libelants. 

H.  W.  HuOon  and  Walter  6.  Holmes,  for  William  Robertson  and 
others. 

J.  a  Bates,  for  C.  H.  Hewitt. 

Andros  &  Frank,  for  the  Wellington. 

Morrow,  District  Judge.  The  steamer  Wellington,  on  a  voyage  from 
Departure  Bay,  British  Columbia,  to  San  Franci3<o,  with  a  cargo  of 
ooal,  broke  her  shaft,  and  was  taken  in  tow  by  the  Norwegian  steamer 
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that,  upon  the  authority  of  the  decision  of  the  supreme  court  in  the 
vioval  Cdses,  115  U.  S.  1,  5  Sup.  Ct.  Rep.  1113,  especially  the  casi 
Unwn  Pac.  Ry.  Go.  v.  Kansas  Cilij,  the  right  of  said  defendant  to  reti 
the  case  to  this  court  must  be  affirmed.  In  the  case  referred  to  (f, 
Pac.  Ry.  Co.  v.  Kansas  City)  the  city  government  was  endeavorinj 
one  proceeding  against  all  the  owners  of  real  estate  situated  within  a 
tain  district,  to  fix  the  amounts  to  be  paid  as  damages  resulting  1 
the  widening  of  a  street  extending  through  the  railway  company's  d 
grounds;  and  also  the  amount  of  assessments  to  be  levied  upon  pro^ 
within  the  district,  according  to  a  scheme  for  providing  a  fund  oi 
which  to  pay  the  damages  by  assessing  the  property  benefited  bj 
improvement.  After  an  appraisement  had  been  made  by  a  jury  co 
tuted  according  to  special  statutory  authority,  and  their  appraiser 
had  been  confirmed  by  the  mayor  and  common  council  of  the  cit_v 
peals  were  taken,  and  thereupon  the  proceeding  became  a  case  pen 
in  a  court  of  the  state  of  Missouri  having  authority  conferred  b\ 
laws  of  said  state  to  adjudicate  all  matters  of  difl'erence  between  the 
ties.  The  Union  Pacific  Company  then  removed  the  case  to  the  Ui 
States  circuit  court,  a  motion  to  remand  was  granted,  and  the  case 
then  taken  to  the  supreme  court  by  a  writ  of  error.  The  supreme  c 
held  that  there  appeared  to  be  a  distinct  controversy  as  to  the  am 
to  be  paid  to  the  railway  company  as  damages;  and  a  second  dis 
controversy  as  to  the  amount  of  the  assessment  to  be  levied  upoi 
property;  and  that  there  might  be  a  third  distinct  controversy  as  t( 
right  of  the  city  to  approj)riate  any  part  of  the  depot  grounds  for  a  st 
The  railway  company  being  a  corporation  created  by  an  act  of  cong 
and  all  its  rights  to  transact  business,  acquire  and  hold  property, 
prosecute  and  defend  suits,  being  conferred  by  the  laws  of  the  Ui 
States,  the  case  was  considered  to  be  one  arising  under  the  constiti 
and  laws  of  the  United  States.  On  these  grounds,' the  supreme  ( 
held  that  the  case  was  one  of  which  the  circuit  court  had  jurisdic 
and  that  the  order  remanding  it  was  erroneous.  But  the  case  at  b: 
dill'erent.  The  record  before  me  fails  to  disclose  the  nature  of  any 
troversy  to  which  the  Northern  Pacific  Railroad  Company  can  be  a  pi 
Whatever  interest  said  company  has  in  the  subject  matter  of  tlie  li 
tion  is  concealed,  and  the  attitude  which  it  will  assume  towards  c 
parties  to  any  controvers}'  involved  is  a  matter  of  mere  conjecture, 
present,  the  case  appears  to  be  complicated  by  the  blended  and  the 
flicting  interests  and  claims  of  all  the  defendants,  but  how  the  Nort! 
Pacific  Railroad  will  be  aO'ected,  or  what  interest  it  has  to  be  protec 
is  not  clear.  It  is  my  opinion  that  although  said  company  is  a  fed 
corporation,  for  failure  to  show  that  it  is  concerned  in  the  litigat 
the  record  does  not  show  that  the  case  is  one  arising  under  the 
of  the  United  States,  or  that  it  is  within  tiie  jurisdiction  of  this  cc 
I  have  considered  the  point  made  by  counsel  for  the  plaintiff,  tha 
the  defendants  did  not  join  in  petitioning  for  the  removal  of  the  c 
to  this  court,  but  I  am  unwilling  to  rest  my  decision  granting  the 
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tion  to  remand  on  that  ground.  The  decisions  of  the  supreme  court, 
which  w^re  cited  upon  the  argument,  do  not  support  counsel  in  the  po- 
sition taken.  A  case  not  cited  by  counsel  on  either  .side  is  to  the  con- 
trary. Milchdl  V.  Smale,  140  U.  S.  406,  11  Sup.  Ct.  Rep.  819,  840. 
True,  the  opinion  does  not  in  words  declare  that  a  case  arising  under 
the  laws  of  the  United  States  can  be  removed  from  a  state  court  to  a 
United  States  circuit  court,  by  the  petition  of  only  one  of  several  de- 
fendants, but  the  case  was  such  a  case,  it  was  removed  upon  such  a 
petition,  the  questions  as  to  the  sufficiency  of  the  petition  and  the  ju- 
risdiction of  the  circuit  court  were  contested  and  were  squarely  met 
and  decided  by  the  supreme  court,  and  the  effect  of  the  decision  is  to 
affirm  the  right  of  one  of  several  defendants  to  remove  a  cause,  if  it 
be  a  case  at  law  or  in  equity,  arising  under  the  constitution  or  laws 
of  the  United  States,  and  cognizable  in  a  circuit  court. 

The  motion  to  remand  will  be  granted  for  reasons  indicated,  and 
which  may  be  restated  as  follows:  Mrst,  the  grounds  for  removal  al- 
leged in  the  petitions  of  the  Oregon  Improvement  Company  and  the  Far- 
mers' Loan  &  Trust  Company  do  not  appear  to  exist,  as  the  record 
fails  to  show  that  there  is  any  controversy  involved  in  the  case  which 
can  be  maintained  by  either  or  both  of  said  corporations  without  the 
aid  or  support  of  the  other  defendants;  ieamd,  the  case  does  appear  to 
be  one  arising  under  the  constitution  or  laws  of  the  United  States,  as 
the  record  does  not  show  that  there  is  any  disputed  question  which 
will  require  for  its  decision  the  application  or  interpretation  of  any  pro- 
vision of  the  constitution  or  laws  of  the  United  States,  nor  that  the 
Northern  Pacific  Railroad  Company  is  so  related  to  the  case  as  to  be  af- 
fected by  the  determination  of  any  controverted  question. 
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Morrison  v.  METROPoi.rrAN  S.  S.  Co.  et  aL 
irnstrict  Court,  &  D.  New  York.    October  7, 1893.) 

1.  Limitation  op  Liability — Who  mat  Inbtitutb  Proceediso. 

Under  the  limitation  of  liability  statutes,  any  damage  creditor  may  institu 
ceedingrs  to  arrest  the  offending  vessel,  and  to  have  the  amount  of  all  damai 
well  as  the  value  of  the  vessel,  judicially  ascertained,  and  the  proceeds  of  tl 
sel  and  freight  distributed  pro  rata  among  all  claimants. 

8.  Same— Appraisbment  and  Stipclation— Ex  Parte  Application  Valid — i 
4CBNT  Suit  Dismissed. 

Where,  under  admiralty  rule  54,  a  stipulation  is  given  for  the  value  of  the  ^ 
instead  of  the  "transfer"  provided  for  by  statute,  a  "due  appraisement" of  tl 
sel  is  requisite  to  the  validity  of  the  proceeding.  As,  however,  it  is  oompet« 
a  court,  having  ordered  an  ex  iiarte  appraisement,  to  order  a  reappraisemei 
further  security  on  cause  shown  by  any  creditor,  '.he  mere  fact  that  the  fli 
praisement  and  giving  of  the  stipulation  were  ex  varte  does  not  render  the  pr 
ing  void,  or  invalidate  an  ex  parte  injunction  against  other  suits ;  and  a  subsc 
suit  in  another  district,  for  the  same  cause,  should  be  dismissed. 

In  Admiralty.     Motion  to  set  aside  process  and  to  dismiss 
Granted. 

G.  E.  P.  Howard,  for  libelant. 

Benedict  &  Benedict,  for  the  H.  F.  Dimock  and  Metropolitan  S.  S 

Root  &  Clarke,  for  W.  K.  Vanderbilt. 

Brown,  District  Judge.  The  libelant  was  master  of  the  yacht 
the  property  of  the  respondent  Vanderbilt,  at  the  time  of  the  col' 
between  her  and  the  steamship  H.  F.  Dimock  in  Vineyard  soun 
the  morning  of  July  24,  1892.  The  yacht  was  so  damaged  by  th 
lision  that  she  sank  and  became  a  wreck.  The  libel  alleges  that  I 
collision  she  was  of  the  value  of  $300,000;  that  her  wreck  was  of 
small  value,  realizing  on  the  sale  at  public  auction  only  83,500;  thf 
collision  was  by  the  fault  of  the  steamer;  that  the  libelant  therebi 
fered  thelossof  his  personal  property  on  board  to  the  amount  of  $1,30 
that  divers  other  persons,  besides  the  libelant  and  the  owner  o 
yacht,  suffered  loss  and  damage  to  their  property  on  board;  tha 
loss  and  damage  aforesaid  were  without  the  privity  or  knowledge  o 
steamship  company;  that  its  liability  is  limited  to  the  valife  o 
steamer  an<l  her  freight,  which  was  insufficient  to  pay  the  damages 
tained  by  the  libelant  and  others;  and  that  the  value  of  the  Dimocl 
freight  exceeded  $200,000.  The  relief  prayed  for  is  that  the  steani 
arrested  and  brought  into  court;  that  the  whole  amount  of  the  losse; 
damages  suffered  through  the  collision  be  ascertained,  as  well  a 
value  of  the  steamer;  and  that  the  proportionate  amount  of  each  da 
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.iniant  maybe  ascertained  and  paid  from  the  proceeds  of  the  ship  and 
ight.  The  libel  was  filed  on  September  30th,  and  on  the  same  day 
i  steamer  was  arrested  under  process  issued  to  the  marshal. 
Such  a  proceeding  by  one  creditor  in  behalf  of  all  to  obtain  the  relief 
brded  by  the  act  limiting  liability,  though  infrequent,  is  in  accordance 
th  the  provisions  of  section  4284  of  the  Revised  Statutes,  as  interpreted 

the  supreme  court  in  the  case  of  The  Scotland,  105  U.  S.  24,  33-35, 
is  being  one  of  the  four  modes  in  which  the  statute  may  be  availed  of, 
!. :  (1)  By  the  simple  answer  of  the  shipowner  when  sued;  (2)  by  his 
icl  or  petition,  offering  a  transfer  of  the  ship  to  a  trustee  appointed  by 
B  court  under  section  4285;  (3)  by  a  similar  libel  or  petition  offering 
jtead  of  a  transfer  of  the  ship,  a  stipulation,  under  rule  54  of  the  su- 
erae  court  in  admiralty,  to  pay  her  value  as  appraised  under  the  order 
the  court,  or  a  deposit  in  court  of  the  amount  of  such  appraised  value; 
(4)  by  a  creditors'  suit  for  an  apportionment  and  pro  rata  distribution, 
in  the  present  case.  See  37ie  North  Star,  106  U.  S.  17,  27, 1  Sup.  Ct. 
sp.  41;  Providence  &  N.  Y.  S.  S.  Co.  v.  HiU  Manufg  Co.,  109  U.  S. 
8,  591-595,  3  Sup.  Ct.  Rep.  379,  617. 

A  motion  is  now  made  to  dismiss  the  libel,  upon  the  ground  that  pro- 
sdings  to  limit  liability  had  already  been  duly  taken  by  the  owners  of 
e  steamship  in  the  district  court  of  Massachusetts  on  the  16th  of  Au- 
et  last,  in  which  court  a  stipulation  for  value  was  given  after  appraise- 
snt,  and  that  that  court  has  full  jurisdiction  of  the  cause,  where  it  is 
w  pending,  and  in  which  an  injunction  order,  restraining  all  other 
its,  was  issued  on  the  17th  of  August;  of  all  which  the  libelant  had 
tice  before  this  libel  was  filed. 

If  the  district  court  of  Massachusetts  had  jurisdiction  to  issue  the  re- 
•aining  order,  or,  what  is  the  same  thing,  if  it  had  full  possession  of 
e  cause  by  a  proper  appraisement  and  stipulation  given  in  conformity 
til  the  fifty-fourth  rule  of  the  supienie  court  in  admiralty,  then  there- 
:f  of  all  persons  interested  must  be  sought  in  that  court  alone,  and  the 
esent  libel,  being  improperly  filed,  should  be  dismissed. 
For  the  libelant  it  is  contended  that  the  district  court  of  Massachusetts 
ver  acquired  full  jurisdiction  or  authority  to  issue  any  restraining 
der,  because  it  is  said  (in  the  language  of  Ex  parte  Slayton,  105  U.  S. 
1,  452)  that  neither  the  monition  nor  the  injunction  could  "properly 
lue  either  under  the  operation  of  the  supreme  court  rules,  or  other- 
se,  until  jurisdiction  of  the  res  had  been  in  some  way  secured;"  and 
at  jurisdiction  of  the  res  was  not  secured  in  the  Massachusetts  court, — 
cause  the  vessel  had  never  been  arrested  by,  nor  surrendered  to,  that 
urt,  nor  had  any  stipulation  been  given  for  its  proper  value,  as  a  sub- 
tution  for  the  re«,  under  the  54th  rule,  since  the  stipulation  was  given 
an  ex  parte  proceeding,  without  notice  of  the  application,  or  of  the  pro- 
eding  for  appraisement,  having  been  given,  or  attempted  to  be  given 

any  creditor,  although  Mr.  Vanderbilt,  the  principal  creditor,  was 
med  as  a  defendant  in  that  libel,  and  the  appraisement  being  for  less 
an  half  the  value  of  the  vessel.     The  appraisement  of  the  vessel  was 
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t  $80,000,  and  of  freight  $2,395.33.     The  present  libel  alleges 

value  to  have  been  $200,000;  while  in  the  shipowner's  petition 
value  was  stated  to  be  "less  than  $150,000."  If  the  latter  avernK 
fords  any  clue,  the  appraisement  was  altogether  inadequate.  Such 
of  procedure  for  appraisement,  it  is  claimed,  is  not  a  "due  apj 
ment,"  and  not  a  compliance  with  the  conditions  of  the  fifty-fourtl 
upon  which  alone  that  court  was  authorized  to  take  any  ftirther  pr 
ing  in  the  cause. 

No  doubt  the  creditors  have  a  right,  under  the  statute,  to  ha 

vessel  and  its  full  value  applied  upon  their  claims.     The  statut 

provides  in  terms  for  a  transfer  of  the  vessel  herself.     Rule  54,  i 

viding  for  the  giving  of  a  stipulation  as  a  substitute  for  the  vesse 

not  designed  to  deprive  a  creditor  of  any  substantial  right.     It  s 

not,  I  think,  be  interpreted  so  as  to  compel  him  to  accept  an  ii 

substitute,  through  a  purely  ei  parte  appraisement,  or  one  in  which 

^  '^.  Hors  can  never  be  heard  and  have  their  proper  day  in  court.     T 

i  V  praisement,  as  fixing  the  amount  of  liability,  is  a  vital  part  of  th 

^  *.  J  ceeding.     The  vessel,  if  liable,  is  virtually  the  property  of  the  cre< 

"J  ''..•  The  substitution  of  a  stipulation  allows  the  shipowner,  in  effect, 

i  J  f  *  propriate  to  himself  the  creditor's  property,  and  to  give  an  obli 

^  J.  ^  in  place  of  it.     To  deprive  the  creditor  finally  of  due  hearing,  an 

^  ',*.  ^  proper  defense  of  his  interests,  in  the  appraisement  and  in  fixii 

y  .. •""  amount  of  the  substituted  stipulation,  which  is  to  limit  the  pc 

V   II'  ■ '  amount  of  recovery,  would  be,  as  it  seems  to  me,  to  deny  him  a  h 

'  'h  «:     '  on  the  most  vital  part  of  his  case,  and  a  violation  of  the  princip 

.  •  •      ;■  common  right.      Windsor  v.  McVeiyh,  93  U.  S.  274,  280.     If,  thei 

,     I    . ,-  the  original  ex  parte  appraisement  and  stipulation  were  a  finalit 

"      I  capable  of  subsequent  inquiry  or  correction  by  the  court  on  due  aj 

f  ..■  tion,  if  inadequate,  I  should  have  great  doubt  whether  such  an  apj 

;       ■        '  ment  could  be  deemed  a "  due  appraisement,"  within  the  meaning 

\  .    /  fifty-fourth  rule,  so  as  to  authorize  the  court  to  take  the  further  pr 

I         .•<•  t .  ings  authorized  by  that  rule.     But  it  is  competent  for  the  court,  I ' 

having  had  an  appraisement  on  an  ex  parte  application,  to  ordei 
*  appraisement  and  further  security  upon  application  by  any  ere 

showing  that  the  previous  appraisement 'was  mistaken  and  inadei 
and  that  the  duty  of  the  appraisers  had  been  inadecjuately  perfo 
See  The  Union,  4  Blatchf.  92,  94;  Dist.  Ct.  Rule  55.  This  proc 
would  in  most  cases  probably  aiiswer  the  ends  of  justice,  though 
culties  might  occasionally  arise.  The  vessel  after  an  ex  parte  api 
ment  and  stipulation  given  thereupon,  might,  as  in  the  present  ci 
once  depart  from  the  jurisdiction;  and  she  might  never  afterwards  n 
either  from  occupation  abroad,  or  from  subsequent  loss;  or  she 
be  sold,  or  be  subjected  to  new  lien  proceedings  meantime.  O 
other  hand,  as  the  proceeding  to  limit  liability  may  be  lawfully 
tuted  within  the  jurisdiction  where  the  vessel  is,  it  would  be  a  grei 
barrassment,  when  the  creditors  were  all  in  a  different  jurisdiction 
appraisement  could  be  taken  at  all  until  absent  parties  were  1 
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rought  in  by  publication  of  process.  Often  the  creditors  are  numerous; 
ome  are  not  ascertained,  and  actual  notice  to  ali  is  frequently  iinprac- 
icable. 

The  matter  seems  properly  to  fall,  therefore,  within  the  domain  of  prac- 
ice,  to  be  regulated  by  the  district  courts,  in  the  absence  of  any  express 
Lile  of  the  supreme  court,  as  the  interests  of  justice  seem  to  demand. 
iS  rule  54  of  the  supreme  court  does  not  in  terms  require  any  notice  to 
reditors  of  the  original  appraisement  and  stipulation,  I  am  not  prepared 
3  hold  that  the  "due  appraisement"  provided  for  by  that  rule,  may  not 
e,  in  the  first  instance,  an  ex  parte  one,  to  be  supplemented  thereafter, 
r  unsatisfactory,  by  further  inquiry  on  the  application  of  the  creditor. 

For  many  years  in  this  district,  and  in  the  eastern  district,  it  has  been 
be  practice  to  require  the  names  of  the  principal  creditors  to  be  stated 
1  the  petition,  and  a  reasonable  notice  to  be  given  by  mail,  or  other- 
ise,  to  a  sufficient  number  of  creditors  to  afford  a  practical  opportunity 
)r  the  protection  of  their  interests  in  the  original  appraisement  and 
lipiilation.  In  some  other  districts,  including  that  of  Massachusetts, 
he  practice  seems  to  be  otherwise.  As  the  creditor  upon  application 
i  entitled  to  relief  for  any  inadequacy  of  an  ex  parte  appraisement,  and 
lie  proceeding  may  fairly  be  said  to  fall  within  the  department  of  prac- 
ice,  I  cannot  hold  the  want  of  notice  in  this  instance  to  constitute  a  ju- 
isdictional  defect  in  the  appraisement  and  stipulation,  such  as  to  render 
old  tiie  subsequent  order  for  the  issuing  of  a  monition  and  other  subse- 
uent  steps  in  the  cause,  including  the  injunction  against  all  other  suits 
)r  which  the  fifty-fourth  rule  provides,  upon  the  analogy  of  the  provi- 
ion  of  the  statute  in  the  case  of  a  transfer  of  the  vessel,  under  section 
2«5.  For  this  reason  I  must  hold  the  prior  proceeding  in  the  Mas- 
ichusetts  district  to  be  valid,  and  the  present  libel,  therefore,  improp- 
rly  filed.     It  should,  therefore,  be  dismissed.     Motion  granted. 
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The  Wilhelu. 
Vance  et  al.  v.  The  Wilhelu. 


.•'•  ■ 


(Circuit  Court,  E.  D.  Michinan.    December  80, 1881. 
No.  7.85a 

L  Towage— Ddtt  op  Master— Approachiso  Storm. 

A  tug  towlnK  two  lumber  schooners  from  CheboyKan  to  Buffalo  passed  T 
bay  when  there  were  some  indications  of  a  storm.  Three  hours  later  she  was 
by  a  heavy  squall,  and  two  hours  thereafter,  during  a  fierce  gale,  a  heavy  e 
ried  away  her  starboard  deck  load,  giving  her  a  list  to  port,  which  interfere 
steering.  She  rounded  to,  trimmed  her  load,  and  then  proceeded  on  her  ( 
Later  the  towline  broke,  and  the  schooners  were  driven  on  shore  and  lost, 
that  the  master  was  not  negligent  in  not  taking  shelter  in  Thunder  bay,  uni 
circumstances  then  prevailing,  or  in  falling  to  turn  back  after  he  was  struck 
squall,  being  then  many  miles  on  his  course  to  Tawas  bay,  where  safe  shelt 
to  be  found.    47  Fed.  Rep.  80,  afllrmed. 

2.  8jj(e. 

Nor  was  it  negligence  to  proceed  on  her  voyage  after  rounding  to  and  tri: 
her  load,  since  the  position  was  one  of  great  exposure,  and  the  storm  of  unc 
duration.    47  Fed.  Rep.  89,  affirmed. 

In  Admiralty.  Libel  by  Emery  J.  Vance  and  others,  owners 
barge  Hears,  against  the  propeller  Wilhelm,  to  recover  for  the  loss 
Hears  while  being  towed  by  the  Wilhelm.  Decree  in  the  district 
dismissing  the  libel,  with  costs.  47  Fed.  Rep.  89.  Libelants  a] 
Affirmed. 
.  Simomon,  Gillett  ifc  Courtrighl  and  H.  D.  Govlder,  for  appellants. 
F.  H.  Canfidd  and  H.  C.  Wvmer,  for  respondents. 

Jackson,  Circuit  Judge.  The  libel  in  this  case  was  filed  to  n 
the  value  of  the  barge  Hears,  of  which  libelants  were  the  owners 
which  was  lost  on  November  27,  1889,  while  being  towed  by  th 
peller  Wilhelm,  on  a  voyage  from  Cheboygan,  Hich.,  to  Buffalo,  '. 
It  is  claimed  in  the  libel  that  the  Menrs  was  lost  through  the  negli 
of  the  propeller  or  of  those  navigating  her.  The  special  acts  of  n^li 
and  of  careless  and  unskillful  towage  alleged  against  said  propeller  an 
That  said  propeller  Wilhelm  was  not  properly  officered  and  manne< 
that  said  propeller  attempted  to  tow  said  schooners  Hears  and  Hid 
across  I^ake  Huron  during  aviolent  and  increasing  storm,  without  reg 
the  condition  of  wind,  weather,  and  sea,  and  the  indications  of  the  w< 
existing  after  passing  Thunder  Bay  light,  instead  of  taking  said  toi 
near,  accessible,  and  safe  shelter  in  Thunder  bay,  as  she  could  have 
without  difficulty,  and  as  was  required  by  ordinary  care  and  sej 
ship;  (3)  in  negligently  failing  to  come  about  and  hold  her  said  tow 
into  the  wind  and  seas  after  the  loss  of  said  propeller's  deck  load;  i 
negligently  hugging  the  west  shore  of  I^ke  Huron  in  a  thick,  di 
snowstorm,  and  with  a  heavy  wind  and  sea  from  the  eastward;  ar 
in  negligently  turning  at  full  speed  into  the  lake  so  sharply  as  U 
the  towline  of  said  Hears,  whereby  said  schooner  was  necessarily 
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i  in  such  close  proximity  to  a  lee  shore  that  her  destruc- 
r  ^vas  inevitable.  The  answer  denies  the  faults  alleged 
propeller,  and  denies  that  the  Mears  was  lost  by  reason  of 
ce  or  want  of  care  on  the  part  of  the  Wilhelm. 
nt  of  the  facts  as  found  by  the  district  court,  and  on  which 
.  dismissed,  is  contained  in  the  opinion  of  the  district  judge, 
47  Fed.  Kep.  89,  and  is  as  follows: 

4..  November  27th,  the  tow  passed  Thunder  bay,  at  which  time 
was  unsettled,  wind  from  the  eastward,  and  the  sea  moderate. 
lock  £a.  m.^  the  tow  was  struck  by  a  heavy  squall  from  about  £. 
oapanied  by  snow,  and  from  that  time  until  the  loss  of  the  barges 
int.  at  about  2  o'clock  p.  H.,  the  wind  blew  a  gale  from  £.  N.  E. 
ccotnpunied  by  frequent  squalls  and  a  heavy  sea.  At  about  9  a. 
S.  Sturgeon  point,  the  Wilhelm  lost  her  starboard  deck  load,  caus- 
\lat  so  much  to  port  as  to  interfere  with  her  steering,  at  which  time 
er  \ead  gave  six  fathoms  of  water;  whereupon  she  rounded  to  and 
i  wind,  until  her  cargo  was  trimmed  to  right  her,  when  she  went 
her  course,  which  was  a  little  to  windward  of  the  usual  running 
Tawas.  About  1:30  p.  u.  a  east  of  the  lead  guve  six  fathoms.  A 
snow  storm  was  then  raging,  and  the  master  of  the  Wilhelm,  deem- 
elf  far  enough  to  the  southward  until  he  could  ascertain  his  exact  po- 
;cided  to  haul  into  the  wind,  and  hold  thereuntil  it  broke,  so  he  could 
the  land.  After  rounding  to,  and  while  holding  head  to  wind  and 
line  between  the  Mears  and  Wilhelm  parted,  and  both  schooners  were 
m  shore  near  Fish  point,  and  became  total  wrecks." 

district  court  made  no  express  or  direct  finding  upon  the  first 
lleged  against  the  Wilhem,  viz.,  that  she  "was  not  properly  of- 
«nd  manned."  The  evidence  in  the  case  not  only  fails  to  sup- 
nis  charge,  but  cleariy  establishes  the  contrary. 
;  court  below  found  that  the  Wilhelm  was  guilty  of  no  fault  or 
of  proper  care  and  prudence  in  failing  to  carry  her  tow  into  Thunder 

This  finding  is  sustained  by  the  testimony  in  the  case.    The  proof 
to  show  that  the  indications  of  rough  and  stormy  weather  were  so 

and  unmistakable  when  passing  Thunder  Bay  light  and  Thunder 
that  ordinary  prudence  and  good  seamanship  required  the  Wilhelm 
tke  shelter  in  said  bay  with  her  tow.  The  storm  which  endangered 
safety  of  the  Wilhelm  and  her  tow  was  encountered  in  its  severity 
ut9  A.  M.,  when  the  propeller  had  passed  many  miles  beyond  the 
nt  for  turning  into  Thunder  bay.  She  had,  in  fact,  traversed  about 
miles  of  her  voyage  towards  Tawas,  which  is  about  60  miles  from 
vmder  Bay  light.  Under  such  circumstances  and  conditions,  there 
IS  no  duty  on  the  part  of  the  propeller  to  turn  back  in  the  face  of  the 
Dtm,  and  attempt  to  seek  shelter  in  Thunder  bay. 
Counsel  for  libelants  insist  that  the  district  court  proceeded  upon  a 
rong  theory  or  unsound  principle  in  reaching  this  conclusion.  It  is 
rged  that  the  opinion  of  the  district  judge  practically  makes  or  holds  the 
lecision  of  the  master  of  the  Wilhelm  to  continue  his  voyage  instead  of 
aVmg  shelter  in  Thunder  bay  conclusive  on  the  court;  that  is  to  say, 
that  the  exercise  of  his  judgment  and  discretion  as  to  pursuing  his  voy- 
age instead  of  seeking  shelter  in  said  bay  could  r.nt  be  inquired  into  or 
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be  condemned  by  the  court.  We  do  not  understand  the  learned  < 
judge  as  having  laid  down  any  such  broad  proposition,  or  that 
tended  in  any  way  to  dispute  the  well-settled  rule  that,  while  ti 
does  not  impose  upon  the  towing  boat  the  obligation  resting  upon 
mon  carrier,  it  does  require  upon  the  part  of  the  persons  engaged 
management  the  exercise  of  reasonable  care,  caution,  and  maritime 
and,  if  these  are  neglected,  and  disaster  occurs,  the  towing  boat  n: 
held  liable  for  the  consequences.  The  language  employed  by  tl 
judge,  as  we  read  it,  was  not  meant  to  question  or  disregard  th 
eral  rule,  but  simply  to  assert  that  there  was  nothing  in  the  state 
weather,  the  season,  the  situation  of  the  tow,  and  all  the  attends 
cumstances,  to  show  that  the  master's  determination  to  proceed 
voyage  was,  at  the  time,  either  improper,  reckless,  or  wanting  in 
nautical  skill  and  judgment.  Limited  and  applied  to  the  facts 
case  before  him,  the  language  of  the  opinion  is  not  open  to  cril 
We  concur  fully  with  the  district  judge  in  the  conclusion  reached  I 
on  this  point, — that  the  evidence  fails  to  establish  any  fault  or  negl 
on  the  part  of  the  Wilhelm  in  passing  Thunder  bay,  or  in  his  fai: 
turn  back  to  said  bay  after  encountering  the  storm. 

The  next  fault  charged  against  the  Wilhelm  is  that,  after  head 
the  wind  to  trim  and  right  herself  in  consequence  of  the  loss  of  h( 
board  deck  load,  when  off  Sturgeon  point,  she  did  not  hold  her 
that  position  until  the  storm  abated.  The  court  below  held,  and 
think,  properly,  that,  having  rounded  to  for  the  purpose  of  rightii 
self  and  readjusting  her  deck  load,  so  that  she  could  be  properly  i 
and  managed,  the  Wilhelm  could  resume  her  voyage  withoui 
chargeable  with  negligence.  The  storm  was  of  uncertein  duratio 
she  and  her  tow  were  greatly  exposed,  and  we  fail  to  perceive  w 
she  should  be  condemned  for  continuing  her  voyage  towards  her 
destination,  where  safe  shelter  was  to  be  found. 

The  allegation  that  the  propeller  negligently  hugged  the  west  si 
Lake  Huron  too  closely  in  the  prevailing  storm  is  not  sustained 
proof,  or  at  any  rate  the  proof  does  not  so  preponderate  in  that  di 
as  to  warrant  this  court  in  revising  the  finding  of  the  district  c 
the  contrary. 

The  alleged  fault  of  the  Wilhelm  in  turning  at  full  speed  into  tl 
when  off  Fish  point,  where  the  towline  of  the  Mears  was  parted,  a 
loss  thereby  occasioned,  is  the  act  of  negligence  on  tlie  part  of  tl 
peller  most  earnestly  insisted  on  before  this  court.  The  court 
found  that  the  second  rounding  to  the  wind  was  accomplished  not 
speed,  but  after  the  speed  of  the  propeller  had  been  slackened 
that  it  was  performed  carefully,  and  in  a  proper  manner;  that  it 
proper  maneuver  under  the  circumstances;  that,  "after  rounding 
while  holding  head  to  wind  and  sea,  the  line  between  the  Mea 
Wilhelm  parted."  While  there  is  some  conflict  in  the  evident 
the  time  and  circumstances  when  and  under  which  the  tow  line  ] 
we  cannot  say  that  the  court  below  has  failed  to  reach  a  correct  < 
sion  therefrom.     Those  in  the  best  position  to  know  the  facts  susti 
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irt's  finding.  We  concur  with  the  district  judge  in  the  opinion 
parting  of  the  towline  was  not  caused  by  any  improper  move- 
undue  speed,  on  the  part  of  the  propeller  in  rounding  to  the 
lUie  about  1:30  or  2  p.  m.,  but  that  said  parting  of  the  tOwline 
ied  by  the  force  and  violence  of  the  storm,  without  fault  or  neg- 
)n  the  part  of  the  Wilhelm  or  of  her  officers.  It  follows,  there- 
it  the  decree  of  the  court  btlow  should  be  affirmed,  with  costs 
zourt  and  the  lower  court  to  be  taxed  against  libelants,  and  it  is 
igly  so  ordered  and  adjudged. 


The  Wellington. 

Robertson  d  al.  v.  The  Welunoton. 

Hewitt  v.  Same. 

IDUtHct  CourU  N.  V,  Ccaifomla.    October  20, 1882.) 

Noi.  10,383,  10,398. 

^TAOE — OOMPESSATIOH— APPORTIOSMBMT  BETWESN  VeSSKI/  AND  CrIW. 

Where  the  value  of  the  salved  ship  is  small,  the  salvors  are  entitled  to  a  larger 
er  ceot.  than  where  it  is  large;  and  where  the  value  of  the  salving  vessel,  and 
lerefore  the  rislc,  is  large,  the  award  should  be  greater,  and  the  ratio  of  the  own- 
r's  share  to  that  of  Uie  master  and  crew  larger,  than  where  it  is  small. 

.MB. 

The  steamer  W.,  en  route  from  British  Columbia  to  San  Francisco  with  a  cargo 
>f  coal,  broke  her  shaft,  and  an  attempt  to  tow  her  by  the  steamer  M.  failed  for 
ack  of  suitable  hawsers.  She  was  thereafter  sighted  90  miles  south  of  Cape  Flat- 
tery, in  a  helpless  condition,  with  a  southeast  gale  blowing,  by  the  steamer  S.  P., 
ana,  after  two  hours  of  skillful  work,  and  some  slight  injuries  to  the  master  and 
jrew  of  the  latter,  was  taken  in  tow,  and  brought  safely  to  Koyal  Roads,  1.V)  miles 
distant,  the  gale  continuing.  The  value  of  the  salving  vessel  was  $S.~)0,UUO-,  that  of 
the  salved  vessel  (100,000 ;  her  cargo,  having  been  discharged  before  the  libels  were 
filed,  was  not  considered  in  making  the  award.  The  salvage  claim  of  the  owners 
of  the  salving  vessel  was  settled  by  agreement  for  $10,000.  Held,  that  an  award 
of  {2,600  should  be  given  to  the  master,  and  (100  to  each  of  the  crew  who  bad  been 
made  a  party  to  the  libeL 

In  Amiralty.  Libels  in  rem  against  the  steamship  Wellington  by  C. 
.  Hewitt,  master,  and  William  Robertson  and  others,  seamen,  of  the 
in  Pedro,  for  salvage.     Decree  for  libelants. 

H.  W.  ffutton  and  Walter  0.  Hdrnes,  for  William  Robertson  and 
[hers. 

J.  C.  Boies,  for  C.  H.  Hewitt. 

Andros  &  Frank,  for  the  Wellington. 

Morrow,  District  Judge.  The  steamer  Wellington,  on  a  voyage  from 
Departure  Bay,  British  Columbia,  to  San  Francisco,  with  a  cargo  of 
M>al,  broke  her  shaft,  and  was  taken  in  tow  by  the  Norwegian  steamer 
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be  condemned  by  the  court.  We  do  not  vtnderetand  the  learnec 
judge  as  having  laid  down  any  such  broad  proposition,  or  tlia 
tended  in  any  way  to  dispute  ihe  well-settled  rule  that,  while 
does  not  impose  upon  the  towing  boat  the  obligation  resting  upon 
mon  carrier,  it  does  require  upon  the  part  of  the  persons  engaeec 
management  the  exercise  of  reasonable  care,  caution,  and  maritin 
and,  if  these  are  neglected,  and  disaster  occurs,  the  towing  boat  t 
held  liable  for  the  consequences.  The  language  employed  by  ti 
judge,  as  we  read  it,  was  not  meant  to  question  or  disregard  th 
eral  rule,  but  simply  to  assert  that  there  -was  nothing  in  the  state 
weather,  the  season,  the  situation  of  the  tow,  and  all  the  attends 
cumstances,  to  show  that  the  master's  determination  to  procee<l 
voyage  was,  at  the  time,  either  improper,  reckless,  or  wanting  in 
nautical  skill  and  judgment.  Limited  and  applied  to  the  facts 
case  before  him,  the  language  of  the  opinion  is  not  open  to  crit 
We  concur  fully  with  the  district  judge  in  the  conclusion  reached  b 
on  this  point, — that  the  evidence  fails  to  establish  any  fault  orneg) 
on  the  part  of  the  Wilhelm  in  passing  Thunder  bay,  or  in  his  fail 
turn  back  to  said  bay  after  encountering  the  storm. 

The  next  fault  charged  against  the  Wilhelm  is  that,  after  heaUi 
the  wind  to  trim  and  right  herself  in  consequence  of  the  loss  of  hei 
board  deck  load,  when  off  Sturgeon  point,  she  did  not  hold  her  t 
that  position  until  the  storm  abated.  The  court  below  held,  and 
think,  properly,  that,  having  rounded  to  for  the  purpose  of  rightiili 
self  and  readjusting  her  deck  load,  so  that  she  could  be  properly  gj 
and  managed,  the  Wilhelm  could  resume  her  voyage  without 
chargeable  with  negligence.  The  storm  was  of  uncertain  duration 
she  and  her  tow  were  greatly  exposed,  and  we  fail  to  perceive  wl 
she  should  be  condemned  for  continuing  her  voyage  towards  her  u 
destination,  where  safe  shelter  was  to  be  found. 

The  allegation  that  the  propeller  negligently  hugged  the  west  shi 
Lake  Huron  too  closely  in  the  prevailing  storm  is  not  sustained  h 
proof,  or  at  any  rate  the  proof  does  not  so  preponderate  in  that  dir< 
as  to  warrant  this  court  in  revising  the  finding  of  the  district  co 
the  contrary. 

The  alleged  fault  of  the  Wilhelm  in  turning  at  full  speed  into  th( 
when  off  Fish  point,  where  the  towline  of  the  Meiirs  was  parted  an 
loss  thereby  occasioned,  is  the  act  of  negligence  on  the  part  of  the 
peller  most  earnestly  insisted  on  before  this  court.     The  court 
found  that  the  second  rounding  to  the  wind  was  accomplished  not  i 
speed,  but  after  the  speed  of  the  propeller  had  been  slackened 
that  it  was  performed  carefully,  and  in  a  proper  manner;  that  it 
proper  maneuver  under  the  circumstances;  that,  "after  rounding  t 
while  holding  head  to  wind  and  sea,  the  line  between  the  Men' 
Wilhelm  parted."     While  there  is  some  conflict  in  the  eviden 
the  time  and  circumstances  when  and  under  which  the  tow  line 
we  cannot  say  that  the  court  below  has  failed  to  reach  a  correct 
slon  therefrom.     Those  in  the  best  position  to  know  the  facts  su 
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Marie.     After  a  time  the  hawsers  with  which  the  Wellington  hi 
;i  made  fast  to  the  Marie  parted,  and,  as  the  latter  vessel  was  in  bi 

j  was  found  extremely  difficult,  in  the  heavy  seaway  prevailing, 

I  other  iand  additional  hawsers  for  the  purpose  of  again  taking  t 

!  lington  in  tow.  .  The  effort  was  accordingly  abandoned,  and  th 

proceeded  on  her  voyage.     When  the  accident  occurred  to  the  > 

ton  is  not  disclosed  by  the  pleadings  or  the  testimony  in  the  c 

does  it  appear  when  she  was  taken  in  tow  by  the  Marie,  or  h 

she  remained  in  tow  of  that  vessel.     The  case  before  the  court  r< 

events  that  occurred  a  day  or  two  later,  when  the  steamer  San 

on  a  voyage  from  San  Francisco  to  Tacoma,  sighted  the  steam 

lington,  about  90  miles  south  of  Cape  Flattery,  at  1  o'clock  and 

•  utes  on  the  afternoon  of  November  3, 1891.     A  southeast  galewi 

ing  at  the  time,  and   occasionally  heavy  rain  squalls   obscu 

Wellington  from  the  view  of  those  on  board  the  San  Pedro.     It 

.Z    II.  served,  however,  that  th^  Wellington  was  hove  to,  and,  upon 

jX    V*  Pedro  approaching  nearer  to  her,  it  was  discovered  that  she  had 

mi    l7  sign  flying  union  down.     The  Wellington  was  disabled,  and  1 

^    ','■'•  the  trough  of  the  sea,  in  practically  a  helpless  condition,  with  th 

j    J  "'  breaking  over  her.     She  signaled  to  the  San  Pedro  to  be  taken 

J,    I    '  The  latter  vessel  approached  the  Wellington  very  slowly,  coming 

*    *..  ^  der  her  stern,  to  get  a  heaving  line  from  the  Wellington  to  the  Sac 

L    .••••■  This  was  accomplished  after  some  effort,  and,  after  the  end  of  tl 

f  I    ji  ;  ^  ing  line  had  been  passed  forward  on  the  Wellington,  it  was  ben 

' ;    «:    :<  four-inch  steel  hawser,  which  was  hauled  on  board  the  San  Ped 

•'*''']'.  steam  winch.     This  steel  hawser  was  bent  onto  the  end  of  a  cha 

{      ...  on  the  Wellington.     The  San  Pedro  then  started  ahead  slowly 

'      |,     ; '  soon  as  the  strain  of  the  tow  came  on  the  steel  hawser  it  parte 

!'  . .  '  near  the  Wellington,  and  the  main  part  was  hauled  on  board 

I        '■        •  Pedro.     The  master  of  the  Wellington  immediately  signaled, 

I  .I  abandon  nie,"  whereupon  the  master  of  the  San  Pedro  backed 

.'  ..>■',.  sel,  stern  foremost,  up  to  the  windward  of  the  Wellington,  for  t 

■  pose  of  making  another  effort  to  take  her  in  tow.     In  the  mean  t 

crew  of  the  San  Pedro  got  up  a  new  14-inch  Manilla  hawser,  wh 
bent  onto  the  st«el  hawser,  and  the  other  end  of  the  Manilla 
taken  on  board  the  Wellington,  and  made  fast.  It  was  then  i 
o'clock.  The  work  of  securing  the  Wellington,  which  has  been 
described,  had  occupied  about  two  hours.  During  tliat  time 
was  rough,  and  the  situation  one  of  imminent  danger  to  both 
The  master  of  the  San  Pedro  displayed  courage  and  skill  in  hand 
vessel,  and  the  crew,  under  his  direction,  acted  promptly  and  er 
ally.  The  master  received  some  personal  injuries,  and  it  isclain 
that  Robertson  and  Johnson,  of  the  crew,  were  hurt  while  hand! 
of  the  hawsers,  but  the  character  or  extent  of  these  injuries  has  r 
clearly  established.  The  Wellington,  being  secured  by  a  si 
hawser,  was  towed  by  the  San  Pedro  to  Royal  Roads,  a  distance  < 
150  miles,  where  the  two  vessels  arrived  about  4  o'clock  on  th< 
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The  gale  prevailed  during  the  night.     The  Wellington  ba^* 

about  2,00U  tons  of  coal,  and  steered  badly.     She  sheered  first 

larter  and  then  to  the  other.     Her  steering  gear  was  out  of  order, 

n  sbe  -was  anchored  at  Royal  Roads  it  was  discovered  that  she 

i{»bt  list  to  starboard. 

Hewitt,  the  master  of  the  San  Pedro,  testified  that  the  Welling- 
about  20  miles  from  land,  and  drifting  to  the  north,  when  he 
r  in  tow,  and  it  was  his  opinion  that,  if  he  had  not  rendered  her 
sistance,  she  would  have  foundered  during  the  night.  There  is 
roversy  as  to  the  character  of  the  service  rendered  the  Wellington 
San  Pedro.  It  is  admitted  that  it  was  a  salvage  service.  The 
n  is  as  to  the  award  to  be  made  in  favor  of  the  master  and  crew 
Sen  Pedro.  The  owners  of  the  latter  vessel  have  settled  their 
with  the  owner  of  the  Wellington  for  $10,000,  but  the  master  and 
>f  the  San  Pedro  have  not  been  compensated  for  their  services. 
alue  of  the  Wellington  was  about  $100,000.  Her  cargo  of  coal 
scharged  before  the  libels  were  filed,  and  cannot,  therefore,  be  con- 
d  in  making  the  award.  The  reference  that  is  made  to  the  failure 
steamer  Marie  to  tow  the  Wellington  indicates  that  the  principal 
:ilty  in  that  effort  was  in  the  lack  of  a  sufficient  towline.  The 
ngton  was  certainly  deficient  in  this  particular,  and  such  was  prob- 
the  condition  of  the  Marie,  while  the  San  Pedro  had  a  large,  new 
er,  suitable  for  towing  purposes.  The  Wellington  was  undoubtedly 
critical  condition,  and  in  danger  of  being  lost.  She  carried  fore  and 
\ils,  but  they  were  not  sufficient  to  put  her  in  steerage  way,  or  even 
her  out  of  the  trough  of  the  sea.  Her  rescue  must  be  attributed 
?ly  to  the  power  and  equipment  of  the  San  Pedro,  under  the  direc- 
of  a  skillful  master.  The  San  Pedro  was  a  powerful  vessel  of  3,000 
1  register,  valued  at  $350,000. 

t  is  claimed  on  behalf  of  libelants  that  the  salvage  award  should  be 
east  one  third  of  the  value  of  the  Wellington,  and  that  the  master 
i  crew  of  the  San  Pedro  should  be  allowed  the  difference  between  that 
a  and  $10,000,  the  amount  already  paid  to  the  owners  of  the  San 
Iro.  This  method  of  calculation  would  result  in  an  award  to  the 
elants  of  about  $23,000.  The  claimant  contends,  on  the  other  hand, 
it,  while  the  libelants  are  entitled  to  some  compensation,  the  services 
Klered,  taken  in  connection  with  the  other  circumstances  in  the  case, 
I  not  call  for  any  such  allowance.  Numerous  cases  are  cited  on  both 
les,  showing  a  wide  range  in  the  judgments  of  the  courts  in  making 
ich  awards,  but  no  uniform  rule  has  been  found,  directing  the  court  to 
1  absolutely  certain  and  satisfactory  result  in  every  case. 
The  salvage  service  rendered  by  the  Zambesi  to  the  Charles  Wetmore 
ear  the  mouth  of  the  Columbia  river  in  December,  1891,  (51  Fed.  Rep. 
40,)  was,  in  some  respects,  similar  to  the  services  rendered  in  this 
ase.  The  situation  of  the  Wetmore  was  apparently  quite  as  serious  as 
hat  of  the  Wellington.  The  Wetmore  had  been  disabled  by  the  loss  of 
ler  rudder  plates.     An  attempt  to  rig  a  drag  or  jury  rudder  composed 
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of  a  lot  of  rope  and  chains  ]iad  failed  to  be  of  any  use.  The 
could  not  be  steered.  She  was  in  about  six  or  seven  fathoms  of  wat 
was  drifting  slowly  but  surely  towards  the  shore,  only  four  or  fiv( 
distant,  when,  after  considerable  effort,  she  was  taken  in  tow 
Zambesi.  The  Wetmore  and  her  cargo  were  valued  at  $409,2 
•  The  Zambesi  was  valued  at  $220,000.  The  court  allowed  a  i 
compensation  of  $20,000, — a  little  less  than  5  per  centum  of  th( 
of  the  Wetmore  and  her  cargo, — and  distributed  this  award  as  f 
To  the  crew,  $5,000;  to  the  master,  $5,000;  to  the  mate,  $1,000; 
pilot,  $2,000;  and  to  the  owners  of  the  Zambesi,  $7,000.  The 
and  crew  were  allowed  one  half  of  the  total  salvage  compensation, 
than  2i  per  centum  of  the  value  of  the  salved  property,  but  th 
centum  allowance  would  not,  of  course,  produce  the  same  reswlt 
case  at  bar,  since  the  Wellington  is  only  valued,  as  before  stai 
§100,000.  Manifestly,  a  proper  allowance,  where  the  value  of  the 
property  is  small,  would  be  a  larger  jier  centum  for  like  service 
where  the  value  of  the  property  is  much  greater.  Then,  again,  tl 
portion  of  the  allowance  to  the  master  and  crew,  as  compared 
whole  award,  does  not  necessarily  furnish  a  sufEicient  standard  o 
pensation.  The  skill  and  services  of  the  master,  the  labor  of  thi 
the  risk  to  the  salving  steamer,  and  its  value,  are  all  elements  to  1 
sidered  according  to  their  degree.  In  the  present  case,  the  San 
was  valued  at  $350,000,  while  the  Zambesi,  in  the  case  cited,  was 
at  $220,000.  It  requires  no  argument  to  show  that,  in  the  risk  o 
two  vessels  in  a  salvage  service,  the  San  Pedro  would  be  entitle 
larger  compensation  than  the  Zambesi,  and  a  larger  proportion  a 
-    •''  pared  with  the  allowance  made  to  the  master  and  crew.     It  follow 

these  considerations  that  each  case  should  be  determined  by  the 
and  value  of  all  the  attending  circumstances,  and  this  appears  to  be 
the  only  general  rule  sanctioned   by  authority  for  the  exercise 
!i        .:      ;  judicial  discretion.     I  will,  therefore,  in  view  of  all  the  circumi 

attending  this  case,  allow  the  master  of  the  San  Pedro  the  sum  of  $ 
and  to  the  members  of  the  crew  who  have  been  made  parties  tu  the 
ing  libel  $100  each.     A  decree  will  be  entered  accordingly. 
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RA.NGER  V.  Champion  Cotton-Pbess  Co.  et  al. 
iCircuit  Court,  D.  South  CaroUntt.    July  25, 1892.) 

TIOUS APPOtSTMKKT  OF  RECEIVERS— RIGHTS  OP  StOCKHOI-DER. 

lera  a  bill  by  one  stockholder  against  the  corporation  and  the  other  stockhold- 
barges  tbat  the  president'  refuses  to  account  (or  money  intrusted  to  him  fur 
nterests  of  the  company,  or  to  allow  any  inspection  of  the  books  by  complain- 
and  an  affidavit  filed  with  the  bill  cliarges  that  the  president  is  Insolvent,  and 
a  the  inauguration  of  the  suit  has  mortgaged  all  his  real  estate  with  intent  to 
!at  tbe  claim  of  the  company,  there  being  no  allegation 'of  fraud  on  the  part  of 
otber  stockholders,  but  rather  a  distinct  intimation  that  the  president  is  sus- 
ed  by  them,  and  the  solvency  of  tbe  corporation  being  unquestioned,  the  court 
not,  before  the  time  for  answer  has  expired,  grant  a  motion  for  the  appoint- 
it  of  a  receiver,  and  thereby  take  the  corporation  out  of  the  control  of  the  large 
lOrlty  of  the  stockholders. 

Equitj'.     Bill  by  Louis  Ranger,  a  stockholder,  against  the  Cham- 
I^otton-Press  Company  and  all  other  stockholders.     Heard  on  mo- 
or the  appointment  of  a  receiver.     Denied. 
'chell  &  Smith  and  Smythe  <t  Lee,  for  the  motion. 
N.  Nathans,  Lord  <t  Burke,  and  Bryan  &  Bryan,  opposed. 

MONTON,  District  Judge.  This  is  a  motion  for  the  appointment  of  a 
ver.  The  time  for  answering  has  not  yet  expired,  and  no  answers 
n.  The  motion,  therefore,  is  on  the  bill  and  affidavits.  The  suit 
ought  by  Ix)uis  Ranger,  the  holder  and  owner  of  20  shares  in  the 
mpion  Cotton-Press  Compai^y,  against  that  corporation  and  all  the 
!r  stockholders.  The  capital  stock  of  the  company  is  subdivided 
120  shares.  The  corporation  purchased  some  time  ago  19  of  these, 
has  recently  acquired  title  to  20  more.  The  defendants  to  this  bill 
resent  61  shares.  Tiie  bill  charges  abuse  of  his  authority  on  the  part 
i.  F.  McCabe,  the  president,  refusal  on  his  part  to  account  for  some 
>,000  intrusted  to  him  by  the  company  to  be  used  in  the  promotion 
its  interests,  the  application  of  this  money  to  his  own  use,  and  his  re- 
tted and  obstinate  refusal  to  give  complainant  an  inspection  of  tiie 
oks  of  the  company,  or  any  information  whatever  of  its  affairs.  The 
idavit  with  tbe  bill  charges  that  McCabe  is  insolvent,  and  that  since 
8  inauguration  of  this  suit  he  has  been  mortgaging — has  in  fact  mort- 
ged — all  of  bis  real  estate,  with  manifest  intent  to  defeat  the  claim  of 
e  company.  There  is  no  allegation  of  fraud  or  fraudulent  collusion  on 
le  part  of  the  other  stockholders,  and  there  is  a  distinct  intimation  in 
18  bill  that  McCabe,  as  president,  is  sustained  by  the  other  stockholders, 
pen  these  allegations  is  based  the  motion  for  a  receiver.  The  solvency 
f  the  corporation  is  unquestionable.  So  far  as  appears,  there  are  no 
reditors. 

At  this  stage  of  the  case  we  deal  with  the  allegations  of  the  bill  as  if  they 
vere  true.  They  present  a  grave  condition  of  things,  and  without  doubt, 
iven  with  the  qualif\;ing  statements  of  Mr.  McCabe's  affidavit,  there  does 
seem  reason  for  great  apprehension  in  the  mind  of  the  complainant. 
But  this  motion  is,  in  efiect,  to  take  the  control  of  this  company  out  of 
v.52F.no.7— 39 
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the  hands  of  the  majority  of  its  stockholders  and  put  it  under  the 
trol  of  the  court  and  its  receiver;  this,  too,  at  the  request  of  a  person 
is  in  a  minority  of  the  stockholders.  The  majority  entertain  and  : 
a  certain  method  in  the  management  of  the  affairs  of  the  companj 
which  a  large,  and  perhaps  uncontrolled,  power  is  given  to  the  presic 
He  thinks  this  all  wrong.  The  majority  have  confidence  and  trust- 
to  this  stage  of  the  case,  a  remarkable  degree  of  confidence — in  their 
ident.  He  has  no  confidence  in  him  whatever,  and  is  willing  to  be 
the  worst  of  him.  The  complainant,  therefore,  invites  the  interferen 
the  court  to  remove  this  president,  and  change  this,  to  him,  dang< 
method.  He  bases  his  prayer  for  the  favorable  consideration  of  the  < 
upon  the  fact  that  he  is  a  stockholder.  But  so  are  the  others.  ] 
one  of  them  has  as  much  right  to  the  aid  of  the  court,  and  to  its  i 
ference,  as  he;  and,  as  the  aggregate  of  them  have  a  larger  numb( 
shares  than  he,  this  majority  have  a  paramount  claim  upon  the  o 
The  bill  seeks  no  relief  against  the  stockholders;  makes  no  charge  ag 
them.  It  attacks  Mr.  McCabe,  and  seeks  judgment  against  him. 
receiver  be  appointed,  this  would  be  in  effect  a  decree  against  al 
other  stockholders,  and-  against  the  corporation.  Were  it  necessai 
order  to  secure  a  proper  account  from  Mr.  McCabe,  and  a  judgi 
against  him,  that  a  receiver  should  be  appointed,  this  would  be  doi 
once.  He  is  a  trustee,  and,  as  such,  he  can  and  should  be  made  t 
count  at  the  instance  of  all  or  any  of  his  eetlieu  qaetruMtnt.  The  inevi 
result  of  this  bill,  assuming  that  its  all^ations  are  in  the  main  coi 
is  to  secure  such  an  accounting.  But  this  will  not  warrant  the  coui 
this  stage  of  the  proceedings,  against  or  without  the  consent  of  the 
jority  of  the  stockholders  in  thi.s  solvent  corporation,  to  take  its  pro] 
out  of  its  hands,  to  assume  control  of  its  management,  and  to  win 
its  affairs  as  if  it  were  dissolved.  One  of  the  results  of  membersh: 
a  corporation — one  of  the  evils,  we  may  say — is  that  the  minorit; 
largely  under  the  control  of  the  majority.  So  long  as  the  latter  ai 
good  faith,  and  within  the  constitution  and  by-laws  of  the  corpora 
they  can  adopt  any  line  of  policy  which  commends  itself  to  their  j 
ment,  however  great  may  be  the  hostility  of  the  minority  to  it,  or 
ever  deep  their  conviction  that  it  is  dratructive  of  their  interests, 
this  minority  were  original  stockholders,  they  are  themselves  respon 
for  the  powers  left  with  the  majority.  If  they  have  acquired  the  i 
after  the  organization  of  the  company,  they  have  voluntarily  assume( 
risk.  In  any  event,  they  are  bound  to  the  life  of  the  corporation 
ing  the  term  of  its  charter,  unless  the  other  stockholders  concur 
them  to  dissolve  it.  In  no  event,  therefore,  can  the  court,  at  this 
of  these  proceedings,  upon  the  prayer  of  a  minority,  appoint  a  rece 
and  so  defeat  and  disappoint  the  majority  of  the  stockholders,  and 
tically  put  an  end  to  the  existence  of  the  corporation.' 
The  motion  is  dismissed. 


>  Mor.  Corp.  |  881 ;  Harden  v.  Newton,  14  Blatohf.  STB;  Binateltt  v.  Botwfeld, 
J.  Bq.  809;  La  Grange  v.  SUte  Treasurer,  M  Uioh.  4fl8k 
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Rangbe  V.  Champion  Cottox-Press  Co.  et  al. 
(Circuit  Court,  D.  South  Carolina.    November  3, 1892.) 
iRATioss— Rights   of  Stocebolders — Misconduct  of  Officers— EqniTABtB 

EF. 

>iU  by  a  stockholder  against  the  corporation,  its  president,  and  all  the  other 
:holders,  charged  that  the  president  was  using  for  his  own  benefit  moneys  of 
irporation  applicable  to  a  dividend,  and  refused  to  account  therefor ;  that,  aided 
e  secretary,  he  refused  to  entertain  or  allow  to  be  voted  on  a  motion  properly 
I  at  a  regular  stockholders'  meeting  calling  for  such  an  account;  that  in  viola- 
>f  the  by-laws  he  deposited  the  corporate  moneys  in  his  individual  name;  that 
asted  tiljSOO  of  the  corporate  moneys  by  bad  management;  that  he  loaned  tlO,- 
>  a  stockholder,  secured  by  a  pledge  of  the  latter's  stock ;  that  afterwards  the 
iwasbought  by  the  company  against  complainant's  protest;  that  the  officers 
led  to  make  a  statement  of  the  company's  affairs,  or  to  allow  complainant  to 
ine  the  books;  and  that  the  president  was  attempting  to  depress  the  corn- 
's'stock  so  as  to  compel  complainant  to  sell  ou}  to  him.  Held,  that  the  bill 
]  a  case  foretpiitable  relief,  and  was  good  as  against  a  general  demurrer. 

-EqoiTT  Rule  94. 

!  bill  did  not  come  within  equity  rule  94,  relating  to  suits  by  stockholders,  or, 
provisions  could  be  considered  as  applicable,  the  allegations  substantially 
lied  therewith.    Hawea  v.  Oakland,  104  U.  S.  490,  distinguished. 

r  PLBADIHG — MULTIFABIOUSKESS. 

objection  to  a  bill  for  multifariousness  cannot  be  taken  merely  at  the  hearing, 
lust  be  speciflcally  stated  by  demurrer  or  other  pleading. 

luity.     Bill  by  Louis  Ranger  against  the  Champion  Cotton-Press 

ly,  B.  F.  McCabe,  and  other  stockholders,  for  the  declaration  of 

end  and  other  relief.     A  motion  for  the  appointment  of  a  re- 

jefore  the  answers  were  due  was  denied.     52  Fed.  Rep.  609. 

tn  demurrer.     Overruled. 

dl  <t-  Smilh,  for  complainant. 

(k-  Burke,  J.  N.  Nalhans,  and  J.  P.  K.  Bryan,  for  defendants. 

iTON,  District  Judge.  This  case  comes  up  on  the  bill  and  de- 
thereto.  The  bill  is  filed  by  Louis  Ranger,  allying  that  he  is 
lolder  in  the  Champion  Cotton-Press  Company,  a  body  corpo- 
'hat  the  number  of  shares  was  120,  at  $700  each.  That  the 
y  purchased  and  owned  19  of  these.  That  Mrs.  Elizabeth  Dowie, 
i  defendant,  owns  15  shares;  Miss  Margaret  B.  Mure,  another 
it,  owns  15  shares;  William  Mure,  another  defendant,  10  shares; 
lure,  also  a  defendant,  6  shares;  William  Fatman  and  B.  F. 
,  the  other  defendants,  20  shares  and  15  shares,  respectively, 
the  stockholders  are  parties  to  the  suit,  and  with  them  the  cor- 
The  bill  further  alleges  that,  having  been  prevented  by  the 
3  hold,  in  1891,  the  meeting  provided  by  the  by-laws,  and  the 
jnt  failure  to  make  an  exhibit  of  the  affairs  of  the  company  by 
ijrs  thereof,  complainant  requested  and  demanded,  at  the  annual 
iu  1892,  a  clear  and  full  exhibit  of  the  business  and  aflairs  of 
puny,  and  that  this  was  peremptorily  refused  by  the  president 
sr  officers.  That  he  desired  also  to  examine  the  books  of  the 
'  so  as  to  ascertain  its  condition,  and  that  this  also  was  peremp- 
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torily  refused  him.  He  charges  that  B.  F.  McCabe,  the  president  of 
the  company,  and  the  other  officers,  have  managed  the  affairs  of  the 
company,  not  in  its  interests,  but  for  the  personal  interest  and  benetit 
of  B.  F.  McCabe,  or  their  own.  He  specially  charges  that  B.  F.  Mo- 
Cabe  used  the  funds  of  the  company  for  his  own  purposes  and  use. 
That  he  had  on  4th  June,  1891,  and  still  has  in  his  hands  $25,640.95 
in  cash,  the  money  of  the  company,  and  that  he  has  used  and  is  using 
this  money  for  his  own  purposes,  uses,  and  benefits,  and  not  for  those 
of  the  company.  That  this  money  should  be  divided  as  a  dividend 
among  the  stockholders;  and  that  McCabe  and  the  other  officers  refuse 
so  to  divide  it;  and  McCabe  refuses  to  give  any  account  of  it,  using  the 
same  as  his  own.  That  although  the  by-laws  of  the  company  require 
all  funds  of  the  corporation  to  be  deposited  in  the  name  of  the  company, 
and  to  be  checked  out  by  the  treasurer  with  the  countersign  olthe  pres- 
ident, this  rule  has  been"  disregarded  by  McCabe,  the  president.  All  the 
moneys  of  the  company  are  deposited  in  his  private  account,  and  drawn 
on  by  his  own  checks,  and  used  by  him  as  he  sees  fit.  That  at  the  an- 
nual meeting  the  complainant  caused  a  resolution  to  be  offered  by  Wil- 
liam Fatman,  his  proxy,  calling  upon  McCabe  to  render  an  account  of 
moneys  advanced  by  the  company  to  him  for  the  purpose  of  contracting 
business  for  the  company,  which  necessity  no  longer  exists;  and  that 
McCabe,  as  chairman,  refused  to  allow  the  resolution  to  be  put  and 
voted  on,  and  that  William  Mure,  the  secretary  of  the  meeting,  refused 
to  receive  the  resolution  or  to  enter  a  vote  thereon.  That  this  action 
was  taken  by  the  said  defendant  to  evade  and  prevent  any  accounting  by 
said  McCabe  for  such  moneys,  or  repayment  of  the  same  to  the  company. 
The  bill  charges  a  loss  of  $3,300  to  the  company  from  the  bad  manage- 
ment of  McCabe,  and  from  the  use  by  him  of  the  company's  moneys  for 
his  own  purjxjses.  The  bill  charges  the  loan  of  810,000  company's 
money  under  the  guise  of  his  own  to  William  Fatman,  secured  by  pledge 
of  stock  of  the  company,  and  the  subsequent  purchase  by  the  company 
of  this  stock,  which  purchase  was  against  the  protest  and  vote  of  com- 
plainant, and  is  in  itself  unlawful,  null,  and  void,  beside  depriving  the 
stockholders  of  a  dividend  to  that  extent.  He  charges  that  an  exami- 
nation of  the  books  would  show  ample  funds  applicable  to  a  dividend. 
The  bill  also  charges  that  the  action  of  McCabe  is  intended  so  to  de- 
press the  stock  as  to  compel  complainant  to  sell  out  to  him,  and  that  he 
is  using  his  power  as  an  officer  of  the  company  to  this  end.  The 
prayer  is  for  such  an  examination;  that  McCabe  pay  back  all  moneys 
due  and  owing  by  him  to  the  company,  and  in  his  hands  by  reason  of 
his  official  position;  that  the  company  declare  a  dividend  from  all  funds 
applicable  to  dividends;  and  that  the  dividend  due  to  the  complainant 
be  paid  to  him;  that,  if  it  appear  from  an  accounting  that  McCabe  and 
the  other  officers  of  the  company  have  used  the  funds  and  business  of 
the  company  for  their  own  purposes,  they  be  required  to  make  good  the 
same  and  the  losses  therefrom;  and  that  a  receiver  be  appointed,  and  all 
the  assets  of  the  company  be  realized  and  divided  among  the  stock- 
holders. 
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efendant  B.  F.  McCabe  files  a  separate  demurrer.  So  does  the 
311  Cotton-Press  Company.  Mrs.  Dowie,  Miss  Mure,  William 
nd  (iobert  D.  Mure  join  in  a  demurrer.  The  demurrers  each 
r  cause  that  the  complainant  has  not,  by  his  bill,  made  such  a 
entitles  him,  in  a  court  of  equity,  to  any  relief  against  the  de- 

>  e.xauiiae  the  demurrer  of  the  president,  B.  F.  McCabe.  The 
rges  that  he  has  taken  possession  and  control  of  the  moneys  of 
oration,  depositing  them  in  bank  in  his  own  name,  in  defiance  of 
ess  provision  of  the  by-laws,  and  drawing  them  out  on  his  own 
1  his  own  discretion,  for  his  own  purposes;  that  especially  he 
is  hands  the  sum  of  $25,660,  money  of  the  company,  which  he 
erted  to  his  own  use,  and  for  which  he  fails  and  refuses  to  ac- 
lat  by  this  action,  and  the  further  misuse  of  the  company's 

lending  them  in  his  own  name,  the  complainant  has  failed  to 
is  proper  sliare  of  tlie  funds  of  the  company  in  the  shape  of  a 

on  his  stock;  that  all  of  his  efforts  to  ascerUiin  the  truth  about 
ise  of  funds  by  the  president  in  an  examination  of  the  books,  or 
I  the  president  to  account  therefor,  liave  been  baffled  and  de- 

the  direct  and  active  effort  of  the  president  himself,  aided  by 

oflScers,  going  so  far  as  to  refuse  to  receive  and  put  a  motion 
igation  made  at  a  stockholders'  meeting;  and  that  there  is  a 
(urpose  so  to  use  the  affairs  of  the  cpnipany  as  to  depress  the 
is  to  compel  complainant  to  sell  out  at  a  loss.  All  of  these 
re  by  this  demurrer  admitted  by  Mr.  McCabe  without  qualifi- 

explanation;  and  in  this  course  the  corporation,  presumably 
I  control  and  management,  concurs.  The  other  defendants  limit 
lurrer  to  such  relief  as  is  sought  against  them.  Here  we  have 
ssion  that  a  complaining  stockholder  in  a  trading  corporation 
defrauded  and  deprived  of  his  share  of  itsproperty  applicable  to 
i,  by  the  action  of  the  president  in  misusing  for  his  own  pur- 
moneys  of  the  company.  That  every  effort  made  by  him  to 
the  facts  connected  with  this  charge  have  been  thwarted  by 
ve  and  distinct  refusal  at  the  hands  of  the  president,  made  at 
.  meeting  of  the  stockholders,  to  give  any  information  or  ex- 
whatever.  This  admission  is  made.  It  is  denied  that  a  court 
can  give  any  relief.  Strong,  indeed,  must  be  the  formal  or 
difficulties  which  will  forbid  this  court  from  at  least  hearing 
nplaint.  At  the  hearing  an  objection  was  made  to  the  bill  be- 
as  multifarious.  Nodeiqurrer  or  other  pleading  setting  up  this 
Tense  had  been  filed.  An  objection  of  this  character  must  be 
y  taken  in  the  pleadings.  If  not  so  taken,  it  is  deemed  to  be 
Oliver  v.  PiaU,  3  How.  333. 

e  bill  make  out  prima  facie  a  cas6  for  equitable  relief?  There 
doubt  that  on  a  proper  showing  this  court  will  come  to  the 
iiinority  of  stockholders.  Dodge  v.  Woolmf,  18  How.  331. 
ne  is  well  stated  in  Waterman  on  Corporations,  (page  578,  § 
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"  A.  court  of  equity  will  enjoin  on  behalf  of  the  stockholders  any  improper 
alienation  or  disposition  of  the  property  other  than  for  corporate  purposes, 
and  will  restrain  the  commission  of  acts  which  are  contrary  to  law,  and  tend 
to  the  destruction  of  the  franchises  as  well  as  the  improper  management  of 
the  business  of  the  corporation,  or  a  wrongful  diversion  of  its  funds;  and  in 
such  cases  equity  may  grant  relief  at  the  suit  of  a  single  stockholder." 

There  are  three  classes  of  cases  in  whicK  stockholders  may  complain. 
A  minority  may  object  to  the  business  policy  pursued  by  the  majority, 
as  tending  to  injure,  perhaps  destroy,  their  interests.  In  such  cases  the 
court  will  seldom  or  never  interfere.  The  majority  must  govern,  unless 
there  be  a  palpable  abuse  oif  power  or  an  interference  with  vested  rights. 
Another  class  of  cases  is  where  the  rights  and  interests  of  a  corporation 
as  a  whole  are  threatened  by  theaction  of  a  third  party,  an  outsider,  and 
the  corporate  authorities,  through  inadvertence,  negligence,  or  willful- 
ness, will  not  move  in  their  defense.  In  such  cases,  following  Doch/e  v. 
Woolsey,  supra,  the  courts  of  the  United  States  lent  a  ready  ear  to  the 
complaint  of  stockholders  who  interfered  in  behalf  of  the  corporate 
rights.  But  this  indulgence  of  the  courts  was  greatly  abused.  Many 
cases  were  brought  into  the  United  States  courts  in  which  the  jurisdic- 
tion was  secured  by  collusion  between  a  nonresident  stockholder  and 
the  corporation  which  itself  could  not  come  into  this  court.  This  abuse 
was  rebuked  in  Hawes  v.  Oakland,  104  U.  S.  450.  The  evil  was  cured 
by  the  passage  of  the  ninety-fourth  equity  rule,  consequent  on  this  case. 
This  rule,  by  its  terms,  is  made  applicable  to  "every  bill  brought  bj- 
one  or  more  stockholders  in  a  corporation,  against  the  corporation  and 
other  parties,  founded  on  rights  which  may  properly  be  asserted  by  the 
corporation."  Hawes  v.  Oakland  (page  454)  shows  that  these  words, 
"other  parties,"  mean  "an  outsider."  But  this  case,  and  the  rule  con- 
sequent upon  it,  do  not  apply  to  cases  in  which  tliere  is  a  real  contest 
between  the  stockholder  and  liis  corporation.  Leo  v.  Railway  Co.,  17 
Fed.  Rep.  273.  Hawes  v.  Oakland  draws  the  distinction  broadly  and 
clearly: 

"That  the  vast  and  increasing  proportion  of  the  active  business  of  modern 
life  which  is  done,by  corporations  should  call  into  exercise  the  ben iBcent  pow- 
ers and  flexible  methotls  of  courts  of  equity  is  neither  to  he  wondere<l  at  nor 
regretted;  and  this. is  specially  true  of  controversies  growing  out  of  the  rela- 
tions between  the  stockliolder  and  the  corporation  of  which  he  is  a  member. 
The  exercise  of  this  power  in  protecting  the  stockholder  against  the  frauds  of 
the  governing  body  of  directors  or  trustees,  and  in  preventing  their  exercise 
in  the  name  of  the  corporation  of  powers  which  are  outside  of  their  charters 
or  articles  of  association,  has  been  frequent,  and  is  most  beneficial,  and  is  un- 
disputed.    *     ♦    ♦    The  case  before  us  goes  beyond  this." 

After  stating  that  case  and  the  principle  of  Dodge  v.  WooUey,  in  both 
of  which  the  action  of  an  outsider  was  the  gratameii  of  complaint,  the 
court  add,  (page  454  :) 

"This  is  a  very  different  affair  from  a  controversy  between  the  shareholder 
of  a  corporation  and  the  corporation  itself,  or  its  mauMging  directors  or  trus- 
tees, or  the  oilier  shareholders  who  may  be  violating  liis  rigbts,  or  destroying 
the  property  in  wliich  he  has  an  interest." 
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case  does  not  complain  of  any  business  policy  on  the 
ition  or  of  the  other  stockholders;  nor  does  it  charge 
lect  or  collusion  with  any  attack  on  corporate  rights, 
eges,  by  an  outsider.     The  complainant  charges  that 

converted  to  his  own  use  moneys  of  the  company  in 
it)lder,  complainant  has  an  interest  because  they  were 
dends;  that  the  president  misuses  his  powers,  and  con- 
3  of  the  corporation  to  his  own  purposes;  that  he  con- 

his  own  private  banking  account  and  for  his  own  pri- 

the  funds  of  the  company,  against  the  express  provi- 
ws;  and  that  in  this  be  is  sustained  by  the  officers  of 
o  aided  him  in  a  peremptory  refusal  even  to  consider  a 
y  on  this  subject,  made  at  a  general  meeting  of  stock- 
arges  that  his  own  personal  rights  are  infringed,  and 

his  remedy.  As  his  rights  are  similar  to  those  of  the 
rs,  he  makes  them  parties  to  his  suit  as  parties  in  inter- 

raay  take  sides  as  they  are  advised,  and,  at  least,  may 
}  division  oi  the  common  property,  and  see  that  he  gets 
id  no  more.  His  prayer  is  that  the  money  unlawfully 
turned,  and  out  of  it  a  dividend  be  declared,  and  that 
end.     This  is  a  suit  within  the  corporation,  concerning 

stockholders  and  the  company,  seeking  rights  .claimed 
lolder  against  the  company  and  the  other  stockholders. 
It  could  not  work  out.  his  case  through  the  corporation. 
?s  the  fact  that  there  are  but  five  males  in  this  company, 
fibe,  William  Mure,  R.  D.  Mure,  Fatman,  and  himself; 
ilock  has  been  bought  in  by  the  company;  that  Mr.  Mo- 
nt, in  full  control  of  the  business  and  of  the  funds  of  the 
lat  Mr.  William  Mure  is  vice  president,  secretary,  and 
that  thus  he  and  Mr.  McCabe  together  control  the  busi- 

and  the  moneys  of  the  company;  that  these  two,  at  an 
y  of  stockholders  provided  in  its  by-laws,  peremptorily  re- 
tain a  resolution  of  inquiry,  and  successfully  prevented 
action.     Under  these  circumstances,  it  would  be  absurd 

complainant  to  ask  these  gentlemen  to  institute  in  the 
Drporation  a  suit  against  Mr.  McCabe,  involving  the  grave 
3  suit.     TazaoeU  Co.  v.  Farmers'  L.  &  T.  Ch.,  12  Fed.  Rep. 

Raila-ay  Co.,  8  Blatchf.  347. 

inion  that  this  court  has  jurisdiction  over  the  subject-mat- 
I;  that  the  allegations  and  form  of  the  bill  are  sufficient  to 
arisdielion;  that  the  cause  is  not  within  the  mischief  or  the 
rule  94,  equity  rules;  that,  if  it  were,  the  statements  of  the 
ubstantially  with  all  the  requirements  of  this  rule.  He  is 
tnckholdcr.  There  is  no  suspicion  of  any  collusion  to  ob- 
idiction  of  this  court.  He  sets  forth  his  efiFort  to  obtain  re- 
le  corporation,  anc}  his  bill  is  suggestive  of  the  cause  of  his 
3  demurrers  severally  are  overruled.  The  defendants  have 
d  or  answer  over,  as  they  may  be  advised. 
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MocLTON  V.  Sn>LE  el  dL 
{Ctreult  Court,  D.  Mtnne»oUi,  Fotirth  Divlglon.    November  IS,  1893.) 

1.  HoBTOAOES — Foreclosure— Notice  to  Occcpant. 

Rev.  St.  Minn.  1879,  c.  SI,  tit.  1,  i  o,  enacts  that,  when  a  mortgage  is  foreclosed 
by  QOtioe  and  advertisement  in  a  newspaper,  ''a  copy  of  such  notice  shall  be 
served  in  like  manner  as  summons  in  civil  actions  in  the  district  court,  •  •  • 
on  the  person  in  possession  of  the  mortgaged  premises,  if  the  same  are  actually  oc- 
cupied. "  Held,  that  where  there  was  no  actual  occupancy,  within  the  meaning  of 
the  law,  but  mere  acts  of  ownership,  the  statutory  notice  was  not  required. 

2.  Same — What  Coxstitctes  Occcpasct. 

The  purchaser  of  land,  having  mortgaged  it  to  secure  balance  of  purchase  money, 
entered  upon  it,  and  planted  some  fruit  trees.  There  was  no  dwelling  upon  the  land, 
but  across  the  street  was  another  tract  owned  by  her,  on  which  there  was  a  house 
inhabited  by  laborers,  who  worked  at  intervals  on  the  land  in  question.  Held, 
that  there  was  no  such  actual  occupancy  thereof  as  to  require  notice  of  foreclosure 
proceedings  to  be  given,  under  said  statute,  to  the  "person  in  possession. " 

In  Equity.  Bill  by  Martha  A.  Moulton  against  Henry  G.  Sidle  and 
others  to  redeem  mortgaged  premises  foreqlosed  under  a  power  of  sale 
contained  in  the  mortage.     Bill  dismissed. 

Sddon  Bacon,  for  complainant. 

J.  W.  Lavrence,  for  defendants. 

Nei5on,  District  Judge.  This  suit  was  commenced  December  30, 
1890,  and  is  brought  to  redeem  a  tract  of  land  mortgaged  in  April,  1S78. 
by  the  complainant  and  her  husband,  to  the  defendant  H.  G.  Sidle.  It 
is  set  up  as  a  defense  that  the  mortgage  was  foreclosed  under  the  power 
of  sale  therein  by  advertisement  in  1880,- and  the  time  for  redemption 
has  long  since  expired;  that  the  complainant  abandoned  the  property 
ever  since  the  foreclosure  of  the  mortgage,  and  never  claimed  the  posses- 
sion or  occupation  of  the  same  until  it  had  largely  increased  in  vtdue. 

FACTS    FOUND. 

The  facts  in  this  case  are: 

On  April  1.  1878,  H.  G.  i^idle  owned  the  land,  about  9  acres.  Involved  in 
this  controversy,  and  on  that  day  he  and  his  wife  conveyed  the  same  to  the 
complainant  for  the  consideration  of  ^80,  and  at  the  same  time  the  complain- 
ant and  husband  gave  their  two  certain  joint  and  several  promissory  notes  to 
the  said  H.  G.  Sidle  for  tlie  purchase  price, — one  for8i440,  and  interest  tliereon 
at  10  per  cent,  per  ahntim  until  paid,  maturing  six  months  after  date  thereof: 
and  the  other  for  the  sum  of  $440,  and  interest  thereon  at  the  rate  of  10 
per  cent,  per  annum  until  paid,  maturing  one  year  after  the  date  thereof. 
These  notes  were  payable  at  the  First  National  Bank  of  Minneapolis,  and 
were  secured  by  a  mortgage  upon  the  property,  executed  by  the  complainant 
and  her  husband,  and  duly  recorded.  Default  was  made  in  payment  of  tlie 
principal  and  interest  by  the  complainant  and  her  husband,  and  no  taxes 
were  paid  upon  the  property  by  them,  and  pursuant  to  the  statute,  under  the 
power  of  sale,  the  proceedings  to  foreclose  the  mortgage  were  taken  as  they 
appear  in  the  defendants'  Exhibit  Xo.  6,  and  a  record  thereof  was  duly  made. 
The  foreclosure  proceeding  was  commenced  September  4, 1880.  No  notice  of 
the  proceeding  was  served  on  the  complainant  or  any  person.  The  property 
mortgaged  was  sold  October  23,  188U,  fur  tiie  sum  of  $1,170,  tbe  amount  due 
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nd  Interest,  and  tbe  costs  and  expenses  of  tbe  foreclosure. 
O.  Sidle. "was  the  purchaser  at  thesherifiF'ssale;  and  one  year 
'ed  October  23. 1881,  and  no  payment  of  any  sura  has  ever 
anuary  5,  1882,  H.  6.  Sidle  and  wife,  claiming  ownership, 
tract  >vith  Daniel  B.  Tompkins,  and  another  contract  with 
>k.lns,  wherein  tbey  agreed  to  sell  and  convey  tbe  property 
onaideration  of  $2,0^.  Tbe  Tompkins  agreed  to  sell  the 
:i  T.  AVtlliamson,  and,  having  discharged  of  record  their 
die,  tbe  latter  and  his  wife,  at  their  request,  executed  a  oon- 
e  property  'was  agreed  to  be  conveyed  to  Williamson  for  the 
S2.085.  Williamson  shortly  afterwards  died,  and  his  estate 
by  a  decree  of  tbe  probate  court  of  Hennepin  county,  and  on 
pursuant  to  such  decree,  H.  G.  Sidle  and  wife  conveyed  tbe 
e  £.  Williamson  and  John  Thayer  Williamson,  in  tbe  propor- 
',hey  were  entitled  to  tbe  same,  for  tbe  consideration  named, 

>f  the  conveyance  to  Mrs.  Moulton.  April  1, 1878,  she  entered 
ind  planted  trees  for  a  nursery,  and  at  tbe  time  tbe  foreclosure 
ire  instituted  there  were  about  50,000  small  fruit  trees  growing, 
t  one  quarter  of  the  land.  The  nine  acres  ^ere  fenced,  but 
Iwelling  house  on  the  land.  Across  tbe  street,  on  a  cultivated 
es  owned  by  tbe  complainant,  there  was  a  dwelling  used  aa  a 
le  for  laborers,  and  some  of  these  m<fn  once  or  twice  a  month 
m  this  9-acre  tract,  and  during  September.  1880,  were  working 
Bveral  days;  what  particular  days  do  not  appear.  On  jfuly  8, 
nplalnant  abandon»l  her  residence  in  Minneapolis,  and  went 
!olo.,  where  she  lived  until  1887,  and  then  went  to  Chicago,  liv- 
ity  22  months,  when  she  went  to  live  in  Nashville,  Miss.,  where 
dee,  and  is  a  citizen  tliereof .  The  complainant  and  her  husband, 
smovai  to  Colorado,  and  up  to  tbe  time  of  tlie  commencement  of 
iited  Minneapolis,  but  paid  no  attention  to  the  property, and  paid 
>f  the  amount  due  thereon,  principal  or  interest,  nor  any  taxes,  at 
■  Interest  in  the  land.  At  the  time  of  the  sheriff's  sale.  In  1880,  the 
is  worth  not  to  exceed  6880,  and  had  increased  so  that  at  tbe  time 
Ing  it  was  worth  $12,000  or  15,000. 

CONCLUSIONS. 

jmed  that  the  foreclosure  proceeding  is  void  for  tbe  reason  that 
under  the  statute  was  served  apon  Mrs.  Moulton,  the  mort- 
l  owner  of  the  premises  in  1880.  Gen.  St.  Miun.  1878,  c.  81, 
842,  §  5,  enacts  that,  when  a  mortgage  is  foreclosed  by  notice 
iTtisement  in  a  newspaper  under  the  statute,  "in  all  cases,  a  copy 
Qotice  shall  be  served,  in  like  manner  as  summons  in  civil  ao- 
the  district  court,  [Gen.  St.  Minn.  1878,  p.  715,  §  59,  sub.  4,] 
'  on  the  person  in  possession  of  the  mortgaged  premises,,  if  the 
e  actuEdly  occupied."  The  object  of  the  statute  may  be,  as  stated 
i8«l,  to  give  the  owner  of  the  mortgaged  premises  notice  of  the 
mt  are  taken  to  foredose  tbe  mortgage.  That  may  be  true,  and, 
lis  a  person  tn  pedis  poesesrio,  such  notice  must  be  served  upon 
not  for  his  benefit  solely,  but  for  the  owner,  as  well  as  others  in- 
d  in  the  land." 

•■  evidence  in  this  case  fails  to  show  that  the  mortgaged  premises 
ictually  occupied,  within  the  meaning  of  the  law,  so  aa  to  «DtiUe 
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the  complainant  to  notice.  Acts  of  ownership,  without  actual  occu- 
pancy, are  not  sufficient  to  put  in  operation  the  statutory  provision  in 
regard  to  notice.  The  bill  is  dismissed,  with  costs,  and  a  decree  accord- 
ingly will  be  entered. 


TiLLEY  et  ux.  V.  American  Bldg.  &  Loan  Ass'n. 

(CiretiU  Court,  W.  D.  Arkangaa.    October  81, 1892  ) 

1.  Bun.Diyo  and  Loan  Associations— Loans  to  Mexbeks  ok  Stock— Uscbt. 

T.  subscribed  for  tiOO  shares  of  stock  in  the  American  Building  &  Loan  Associa- 
tion, having  its  business  headquarters  at  Minneapolis,  Minn.  By  his  contract  and 
by  tiie  by-laws  of  the  association  he  was  to  pay  $880  per  month  as  dues  on  the  600 
shares  of  stock,  or  t4,;t3U  per  year,  or  tS8.880  in  nine  years.  Desiring  an  advance- 
mentor  loan  on  his  stock,  he  made  an  application  (o  the  association  to  advance  him 
130,000  on  bis  stock,  which  was  done.  By  the  contract  he  was  to  pay  6  per  cent. 
Interest  per  annum  ou  the  same.  In  considering  the  question  as  to  whether  the 
loan  was  a  nsurious  one  under  the  laws  of  Arkansas,  payments  to  be  made  by  T. 
on  areonnt  of  his  stock  are  not  to  be  considered  as  interest  on  the  (30,000  borrowed, 
and  not  to  be  computed  as  such,  siupe  such  payments  are  not  made  for  the  use  of 
the  money  borrowed,  but  in  order  to  acquire  an  interest  in  the  haturo  of  a  partner- 
sbip'interest  in  the  property  of  the  association. 

2.  EqoiTY— Relief  aoaikst  Usconscionablb  Stipolatioxs — Pbsalttob  Ltqcibates 

Damages. 

If  a  contract  is  either  founded  in  fraud,  imposition,  mistake,  or  when  it  works  a 
hardship,  or  is  harsh  upon  a  party  to  it  because  it  gives  the  other  party  to  it  an  un- 
due advantage,  in  a  suit  to  enforce  it,  when  a  defendant  comes  into  court  and  asks 
affirmative  relief,  such  relief  as  is  in  harmony  with  equity  and  good  conscience 
may  be  afforded  him,  when  the  contract  is  in  the  nature  of  a  partnership,  because 
the  defendant  in  effect  prays  a  dissolution  of  the  partnership,  and  the  court  will 
1  ascertain  the  true  interests  of  the  parties,  and  will  make  such  a  decree  as  is  just 
and  right,  upon  the  ground  that  a  court  of  equity  will  take  every  one's  act  accord- 
ing to  conscience,  and  will  not  suffer  undue  advantage  to  be  taken  of  the  strict 
terms  of  the  law,  or  of  positive  rules,  and  will  refuse  to  enforce  the  contract.  Or, 
if  the  court  can  consider  the  amount  named  in  the  contract  as  a  penalty,  rather 
than  liquidated  damages,  when  the  payment  of  money  is  the  principal  object  of 
the  contract,  and  the  amount  named  is  only  accessory  thereto,  it  will  afford  such 
relief  as  is  just  and  proper,  when  full  componsation  can  be  readily  ascertained. 

8.  Same. 

When  the  sum  named  in  an  agreement  is  to  secure  the  performance  of  a  collateral 
object,  to  wit,  the  payment  of  money,  and  that  is  the  principal  object,  and  the  sum 
named  is  only  collateral  thereto,  and  the  real  damages  would  be  disproportionate 
to  the  sum  named,  and  such  real  damages  can  be  readily  ascertained,  then  a  court 
of  equity  will  consider  the  sum  named  as  a  penalty,  and  will  afford  such  relief  as 
in  equity  and  good  conscience  is  appropriate,  considering  the  real  injury  sustained. 

4.  Same. 

Courts  of  equity  will  not  permit  parties  to  fix  a  sum  specified  in  a  contract  as 
liquidated  damages  by  naming  it  as  such,  and  thus  prevent  the  court  from  consid- 

eriug  it  as  a  penalty. 
(Sullabus  by  the  CinirU) 

In  Etjuity.  Suit  by  J.  L.  Tilley  and  Vesta  Tilley,  his  wife,  against 
the  American  Building  &  Loan  Association,  to  cancel  a  bond  and  mort- 
gnge  executed  by  plaintiffs  to  defendant.  Defendant  filed  an  answer 
and  a  cross  bill  asking  a  decree  for  the  amount  claimed  to  be  due  to  it, 
and  foreclosure  of  the  mortgage.  Decree  for  defendant  for  the  amount 
advanced  by  it  on  the  bond  and  mortage  and  foreclosure  of  the  mort- 
gage therefor,  and  for  cancellation  of  the  remaining  part  of  the  contract. 
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riett  <fr  Silverman  and  Rogers  <fr  Read,  for  plaintiGTs. 
and  Cha^.  M.  Cooley,  for  defendant. 

rict  Judge.  This  is  a  suit  in  equity  to  cancel  a  bond 
itract  bet^veen  plaintiffs  and  defendant.     The  plaintiffs, 

said  bond,  acknowledged  themselves  to  be  indebted  to 
n  the  sum  of  $60,000,  for  the  payment  of  which  they 
Ives.  It  -was  stipulated  in  said  bond  that  if  the  said 
id  pay  or  cause  to  be  paid  unto  the  defendant  association, 
Fice  in  the  city  of  Minneapolis,  state  of  Minnesota,  on  or 
8  from  the  date  thereof,  the  sum  of  $60,000,  being  the 
8  said  advancement  and  premium  bid,  with  interest  on 
ig  the  amount  actually  advanced,  at  the  rate  of  6  per  cent, 
otn  October  7,  1889,  payable  monthly;  or  if  they  should 
to  be  paid  to  the  defendant  association  at  its  home  oflBce  as 
1  sum  of  $360  on  the  21st  day  of  each  and  every  month 
5  and  for  the  monthly  dues  on  the  said  J.  L.  Tilley's  600 
i  capital  stock  of  said  defendant  association,  and  should  pay 
dmentsof  interest  as  aforesaid,  and  all  fines  which  should  be- 
1  said  stock,  until  said  stock  should  have  become  fully  paid 
le  value  of  $100  per  share,  and  should  then  surrender  said 
id  association, — ^the  obligation  should  then  become  null  and 
vas  further  expressly  agreed  that,  if  at  any  time  default  should 
I  the  payment  of  said  interest  or  of  the  said  monthly  dues  on 
for  the  space  of  six  months  after  the  same  or  any  part  thereof 
;ome  due,  then  the  whole  principal  sum  aforesaid  should,  at 
n  of  said  defendant  association,  immediately  become  due  and 
md  that  the  sum  of  $3S,S80,  less  whatever  sum  had  been  paid 
sociation,  as  and  for  the  monthly  dues  on  said  600  shares  of 
;al  stock  at  the  time  of  said  default,  might  be  enforced  and  re- 
it  once  as  liquidated  damages,  together  with,  and  in  addition  to, 
St  and  fines  fhen  due.  The  enforcenient  of  the  contract  was 
Dv  a  mortgage  of  even  date  with  the  i^ve-named  bond,  given 
tiffs  upon  a  large  amount  of  their  real  estate  situated  in  Sebfts- 
nty,  Ark.,  and  fully  described  in  the  mortgage.  It  is  claimed 
\tifls  that  both  the  bond  and  mortgage  are  null,  for  the  contract 
lond  was  void,  because  it  is  a  contract  for  a  greater  amount  of 
than  10  per  centum  per  annum,  and  that  the  same,  under  the 
the  state  of  .Arkansas,  is  usurious  and  void,  and  should  be  held 
jght,  and  canceled;  that  the  mortgage  should  also  be  cnnceled 
e  given  to  secure  the  enforcement  of  a  void  contract;  and  that  the 
■astsacloud  upon  the  title  bf  the  plaintiffs'  real  estate.  The  de- 
it  claims  that  the  contract  is  not  usurious  under  the  laws  of  the 
if  Arkansas,  for  the  reason  that  the  plaintiff  J.  L.  Tilley  became 
mber  of  the  defendant  association  itefore  the   loan  was    made  to 

The  defendant  ns.sociation  files  its  answer  and  cross  bill.  It 
in  asks  for  aflirmative  relief,  to  wit,  a  decree  against  the  plaintiffs 
vesumof  $34,560, being  the  sum  of  $38,880,  the  total  amount  of  nine 
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years'  dues,  less  $4,320,  the  amount  of  one  year's  dues,  paid  by  plain- 
tifirj.  L.  Tilley  in  advance.  Defendant  also  asks  for  interest  on  the 
$30,000  from  October  7,  1890,  at  the  rate  of  6  per  centum  per  annum, 
and  fines  at  the  rate  of  $60  per  month  from  and  including  July  21 , 
1890;  and,  further,  that  the  mortgage  be  foreclosed;  that  the  plaintiffs 
be  barred  of  any  equity  of  redemption;  and  that  the  premises  so  mort- 
gaged be  sold,  or  so  much  thereof  as  may  be  necessary,  and  the  pro- 
ceeds applied  to  the  payment  of  defendant's  debt. 

From  the  evidence  it  appears  that  on  June  17,  1889,  3.  L.  Tilley, 
one  of  the  plaintiffs,  made  his  written  application  for  membership  in 
the  defendant  association,  and  subscribed  for  600  shares  of  the  capital 
stock  of  said  association.  That  said  application  was  on  the  21st  day 
of  June,  1889,-  duly  approvetl  and  accepted  by  the  board  of  directors 
of  defendant.  That  it,  by  its  proper  officers,  on  the  21st  of  June,  1889, 
issued  to  J.  L.  Tilley  a  certificate  of  stock  for  600  shares  of  the  capital 
stock  of  said  association.  That  the  same  was  duly  delivered  and  ac- 
cepted by  the  said  J.  L.  Tilley.  That  by  such  acts  of  the  defendant  as- 
sociation and  J.  L.  Tilley  he  became,  on  June  21,  1889,  a  member  of 
said  association.  By  the  terms  of  said  certificate  of  stock,  and  the  rules, 
regulations,  and  by-laws  of  said  corporation,  the  said  plaintiff  J.  L.  Til- 
ley was  required  and  agreed  to  pay  as  dues  to  the  defendant  associa- 
tion, on  or  before  the  21st  day  of  every  month  from  the  date  of  said 
certificate,  the  sum  of  60  cents  on  each  share  of  stock  subscribed  and  held 
by  him,  until  such  stock  should  be  fully  matured  and  of  the  value  of 
$100  per  share,  or  be  withdrawn.  Sixty  cents  dues  on  each  share 
of  stock  is  $360  per  month  on  600  shares,  which  would  be  $4,320  for 
one  year  on  that  amount  of  stock,  and  $38,880  for  nine  j-ears.  That  on 
June  27,  1889,  the  plaintiff  J.  L.  Tilley  made  to  the  defendant  associa- 
tion his  application  for  an  advancement  of  $30,000  on  his  600  shares  of 
the  capital  stock  in  the  association.  That  he  bid  as  a  premium  for  the 
privilege  of  obtaining  said  advancement  the  sum  of  $50  per  share.  That 
this  was  done  in  accordance  with  the  by-laws,  rules,  and  regulations  of 
the  defendant.  That  Ae  same  was  accepted  by  the  defendant's  board 
fjf  directors,  an(^  the  advancement  applied  for  was  duly  made  to  Mr. 
Tilley,  and  that  amount  of  money  was  paid  him.  He  agreed  to  pay  as 
interest  on  said  advancement  the  sum  of  6  per  centum  per  annum.  He 
paid  out  of  this  loan,  as  an  admission  fee,  which  went  to  the  promoter 
of  this  company,  Mr.  Hurd,  the  sum  of  $600.  He  paid  also  out  of  this 
loan  the  sum  of  $4,320  as  one  year's  dues  on  the  600  shares  paid  in  ad- 
vance, and  he  paid  out  of  the  loan  the  sum  of  $1,800;  the  first  year's 
interest  at  6  per  centum  on  the  advancement  of  $30,000.  The  defend- 
ant discounted  the  advanced  payment  of  dues  and  interest..  There  is 
no  doubt  that  the  advancement  of  $30,000  was  made  by  defendant  to  J. 
L.  Tilley  on  the  faith  that  he  would,  in  accordance  witli  his  contract,  as 
shown  by  his  bond,  continue  the  monthly  payment  of  dues  on  his  600 
shares  of  stock  until  such  stock  should  have  fully  matured, — that  is, 
worth  100  cents  on  the  dollar, — which,  by  estimate,  would  occur  in 
nine  years.     It  might  occur  sooner,  although  nine  years  seems  by  the 
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Lo  be  considered  as  the  time  when  the  stock  should 

question  in  my  mind  that  Mr.  Tilley  at  the  time  of  ' 
:ement  of  830,000  was  a  member  of  the  defendant  as- 
n  order  to  secure  said  loan,  he  bid  $50  per  share  on 
1.  This  was,  in  effect,  a  sale  of  his  stock  back  to  the 
>er  share,  Tilley  agreeing  to  pay  6  per  cent,  interest 
anced  to  him.  In  addition  to  the  payment  of  this  6 
which  on  the  $30,000  would  be  SI  ,800  per  year,  he 
50  per  month  dues  on  his  stock,  which  would  be 
r  $38,880  for  nine  years.  He  agreed  to  pay  all  tines 
11  by  the  company  for  the  nonpayment  of  dues.  He 
ly  each  month  the  6  per  cent,  interest  on  the  $30,- 
lie  defendant,  in  effect,  when  Tilley  executed  hiscon- 
iy  owned  his  stock,  for  he  conveyed  it  to  the  defend- 
n  the  bonds,  to  secure  the  faithful  performance  of  the 
contract.  And  then  he  agreed  to  surrender  the  stock 
>r  cancellation,  when  the  same  is  fully  paid  up,  and 
$100  per  share.  Mr.  Tilley  further  agreed  by  his 
is  made  in  the  payment  of  his  monthly  dues  on  his 
c  for  the  period  of  six  months,  that  the  whole  of  the 
580,  that  by  the  terms  of  the  contract  were  to  be  paid 
month  and  so  much  per  year  during  the  period  of 
;ht  be,  and  the  interest  on  the  $30,000  advanced, 
aid  so  much  per  month  and  so  much  per  year,  should 
e  and  payable  at  the  election  of  defendant  as  liqui- 
Much  has  been  said  in  the  argument  and  brief  of 
is  case'  about  whether  it  is  a  contract  governed  by  the 
3r  by  the  laws  of  the  state  of  Minnesota.  I  am  in- 
ion  from  the  facts  in  the  case  that  it  is  a  contract  gov- 
of  Arkansas.  But,  with  my  view  of  Mr.  Tilley 's  re- 
iociation,  and  of  the  effect  of  this  contract,  I  do  not 
lontrnct  is  usurious  under  the  laws  of  this  state,  for  the 
time  that  he  secured  the  advance  or  loan  of  $30,000  the 
ncement  made  to  him  on  the  600  shares  of  stock  as  a 
isociation.  The  $30,000  loaned  to  him,  with  6  per 
eon,  was  considered  as  the  present  value  of  his  stock, 
t  loaned  him  this  much  on  the  stock,  he  agreeing  to 
ach  share  of  stock  each  month  to  keep  the  same  alive, 
ent  alone  there  could  be  no  taint  of  usury.  So  far  it 
idered  usurious.  But  if  we  are  to  consider  what  Til- 
account  of  his  stock,  called  "dues"  in  the  contract,  as 
by  him  for  the  use  of  the  $30,000,  then  there  is  usury 
But  I  do  not  think  the  true  rule  of  interpretation  will 
nterpret  the  contract  in  that  way,  but  that  its  trub 
"illey  was  to  pay  the  stipulated  dues  to  acquire  an  in- 
perty  of  the  association.  When  Mr.  Tilley  became  a 
ipied  a  double  relation  to  the  association, — that  of  a 
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borrower  and  a  shareholder.  If  he  was  a  shareholder  alone,  he  would 
pay  for  his  stock  on  the  same  terms  as  though  he  had  become  a  borrower 
as  well  as  a  shareholder.  The  two  relations  are  consistent.  If  he  had 
not  become  a  borrower,  when  his  stock  matured  he  would  withdraw  from 
the  association  its  full  value.  But  when  he  becomes  a  borrower  he  uses 
his  stock  to  pay  his  debt  with.  In  a  contract  of  this  kind,  whether  or 
not  the  debt  is  tainted  with  usury  will  depend  upon  the  amount  agreed 
in  good  faith  to  be  paid  as  interest  on  the  sum  made  as  a  loan  or  ad- 
vancement on  the  stock.  Beeve  v.  Agaooiation,  (Sup.  Ct.  Ark.)  19  8.  W. 
Rep.  917;  Taylor  v.  Association,  Id.  918;  Association,  v.  Abbott,  (Tex.  Sup.) 
20  S.  W.  Rep.  118.  If  a  so-called  "payment  of  dues"  on  stock  is  a 
mere  device  to  cover  the  payment,  for  the  use  of  money,  of  more  than 
the  law  recognizes  as  legal  inierest,  of  course  the  contract  is  a  usurious 
one.  It  is  claimed  that  the  payment  of  dues  on  stock  was,  in  this  con- 
tract, a  mere  device  to  cover  usury.  I  do  not  think  the  interpretation 
of  the  contract  will  warrant  that  conclusion.  It  may  be  a  hard  contract 
for  Tilley  and  wife.  It  may  be  unfair  to  them.  It  may  be  one-sided, 
unjust,  unconscionable,  or  atFected  by  any  other  inequitable  feature,  and 
still  not  be  usurious.  I  reach  the  conclusion  that  the  advancement 
made  to  Tilley  by  the  defendant  association  is  a  dealing  in  partnership 
funds.  This  view  is  supported  by  high  authorities,  both  English  and 
American.  Silver  v.  Barnes,  37  E.  C.  L.  671 ;  Burbidge  v.  Cotton,  8  Eng. 
Ijaw  &  Eq.  57 ;  Shannonv.  Dunn,  43  N.  H.  194;  Pattison  v.  AssodaUon,  63 
Ga.  373;  Parker  v.  Association,  46  Ga.  166;  Delano  v.  WUd,  6  Allen,  1. 
This  loan  or  advancement  was  made  to  Tilley  on  the  pledge  of  the  shares 
of  the  association.-  In  such  a  case  the  statutory  rule  for  computing  inter-' 
est  on  partial  payments  has  no  application  to  the  monthly  dues  paid  on 
the  shares  so  pledged,  and  such  payments  do  not  bear  interest,  or  in 
any  way  reduce  thp  amount  on  which  interest  is  to  be  paid.  Reeve  v. 
Association,  supra.  The  contract  may  be  considered  valid,  because  it 
was  a  dealing  in  partnership  funds  in  such  a  way  that  the  transaction 
was  one  where  there  was  a  sale  of  shares  in  anticipation  of  their  ultimate 
value,  or  an  advancement  by  the  association  to  the  member  thereof  of 
the  matured  value  of  his  shares.  This  view  of  the  nature  of  this  con- 
tract will  prevent  the  conclusion  that  it  was  tainted  with  usury.  It 
really,  therefore,  becomes  unnecessary  to  pass  on  the  question  whether 
it  was  a  contract  governed  by  the  usury  laws  of  Arkansas. 

Mr.  Tilley,  for  the  sake  of  getting  a  loan  of  $30,000  for  nine  years, 
agreed  to  pay  interest  at  the  rate  of  6  per  cent,  for  that  time,  making 
$16,200  he  was  to  pay  as  interest,  and  in  shape  of  dues  on  his  stock 
subscribed  he  was  to  pay  in  the  course  of  nine  years  $38,880  in  monthly 
installments  at  the  rate  of  $360  per  month, — making  a  total  sum  he  was 
to  pay  the  association  at  the  end  of  nine  years  of  $55,080,  aside  from 
fines  that  might  be  assessed  against  him  for  not  promptly  paying  his 
dues;  and  for  these  large  sums  of  money  he  gets  $30,000  advanced  to 
him  at  the  time  of  the  contract.  Then  the  $38,880  to  be  paid  in  dues 
IS  not  paid  at  the  end  of  the  nine  years,  but  its  payment  is  monthly  from 
the  execution  of  the  contract.     The  association  may  dwive  large  bane- 
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te  years  from  these  dues  so  paid  in  advance  in  the 
But  Mr.  Tilley  is  to  have  none  of  this  benefit,  as  he, 
to  deliver  up  his  stock  to  be  canceled,  and  is  to  have 
30,000.  It  is  equity  and  justice  that  Tilley  should 
000  advanced  to  him,  with  interest  on  the  same  at  6 
he  received  this  amount  of  money  from  defendant, 
e.  His  mortgage  should  be  foreclosed  to  enforce  the 
lOve  amount;  but  in  view  of  the  nature  of  this  contract 
e  amount  of  dues  to  be  paid,  and  the  time  of  their 
the  further  fact  that  the  contract  puts  it  in  the  power 
to  declare  the  whole  of  the  $38,880  of  dues  to  be  due 
lilure  of  Tilley  for  six  months  to  pay  duea,  should 
d  to  do  more  than  this?  Should  he  be  required  to 
which  he  agreed  to  pay  to  secure  an  advancement  of 
reed  to  pay  in  such  a  way  as  that  defendant  should 
tit  out  of  it,  in  which  Tilley  was  to  have  no  share,  for 
» interest  whatever  in  any  gains  arising  from  the  monthly 
dues  ?  I  consider  that  the  mere  statement  of  the  con- 
g  Tilley,  shows  it  to  be  a  hard  one,  and  one  which  con- 
ociation  large  benefits. 

afford  him  any  relief  in  the  face  of  his  contract?  If 
contract,  as  we  should  do, — as  one  dealing  in  partner- 
len  the  defendant  comes  into  a  court  of  equity  and  asks 
prays  for  in  this  suit,  does  not  this  conduct  of  defend- 
rk  a  dissolution  of  the  partnership  relation?  Is  it  not 
the  court  as  a  determination  by  defendant  to  have  that 
up?  If  so,  may  not  a  court  of  equity  make  such  a  de- 
he  funds  of  the  partnership,  as  affecting  Tilley  and  this 
ustice  and  good  conscience  should  require?  This  is  a 
hich  a  court  of  equity  may  stand,  and  do  the  very  right 
3.  Again,  if  this  contract  is  grossly  unreasonable  and 
relief  be  had  by  the  court  refusing  to  enforce  that  part 
grossly  unreasonable  and  harsh?  It  seems  to  me,  for  the 
named,  that  the  contract  providing  for  the  payment — it 
i  months  after  its  execution — of  the  $38,880,  and  6  per 
on  the  $30,000,  and  $60  per  month  as  fines  upon  600 
;  for  nonpayment  of  dues,  is  unfair  to  the  plaintiff  Tilley; 
he  above-named  extent  largely  one-sided  as  to  him,  and 
ist  and  unconscionable.  It  thus  becomes  inequitable  to 
;he  part  providing  for  the  payment  of  $88,880  as  dues,  it 
;ly  after  the  making  of  the  contract;  that  its  enforcement 
of  collecting  that  sum  from  him  would  be  oppressive  and 
and  would  work  an  injustice  against  him.  If  this  was  a 
Mcific  performance  of  the  contract,  and  sucli  facts  existed , 
lid  certainly  exercise  a  sound  discretion,  and  a  specific  per- 
ild  be  refused.  When  the  suit  is  to  recover  on  a  contract 
e  above  nature,  to  enforce  the  payment  of  a  stipulated 
ving  out  of  an  inequitable  and  harshly  unjust  contract,  in 
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justice  and  equity,  why  should  not  the  same  rule  prevail?  The  oppres- 
sion and  hardship  in  this  case  results  from  the  contract  itsdf.  I  think 
the  rules  applicable — if  this  was  a  suit  to  enforce  specific  performance 
of  this  contract — apply  when  the  defendant  comes  into  a  court  of  equity, 
and  by  cross  bill  asks  affirmative  relief  on  the  contract.  The  court 
may  exercise  a  sound  discretion,  and  refuse  to  give  such  relief  as  to 
such  part  of  the  contract  as  shall  appear  to  be  harsh,  oppressive,  and 
unjust.  The  principles  announced  in  the  cases  where  specific  perform- 
ance is  asked  should  be  applicable  where  the  contract  is  sought  to  be 
enforced  by  the  collection  of  that  which  results  from  its  oppressive  and 
unjust  provisions.  As  remarked  by  Mr.  Justice  Bradley  in  Railroad  Co. 
v.  Cromwell,  91  U.  S.  643: 

"The  court  is  not  bound  to  shut  its  eyes  to  the  evident  character  of  the 
transaction.  It  will  never  lend  its  aid  to  carry  out  an  unconscionable  bar- 
gain. This  has  been  so  often  held  on  bills  for  specific  performance  and  in 
other  aoalogoas  cases  that  it  is  unnecessary  to  spend  argument  on  the  sub- 
ject." 

If  this  was  in  a  court  of  law,  it  would  have  to  give  judgment  for  the 
whole  of  the  $38,880  and  the  6  per  cent,  interest  on  the  «30,000,  and 
the  amount  due  in  the  shape  of  fines,  because  it  is  so  denominated  in  the 
bond.  But  it  is  a  court  of  equity,  and  it  can  do  what  conscience,  equity, 
and  justice  demand  shall  be  done,  and  give  such  relief  as  these  guard- 
ians of  right  demand  shall  be  given.  lu  WilUird  v.  Tayloe,  8  Wall.  5-57, 
Mr.  Justice  Field  said : 

"]n  general,  it  ijnay  be  said  that  the  specific  relief  will  be  granted  when  it 
is  apparent  from  a  view  of  all  the  circumstances  of  the  particidar  case  that 
it  will  subserve  the  ends  of  justice;  and  that  it  will  be  withheld  when,  from 
a  like  view,  it  appears  that  it  will  produce  hardship  or  injustice  to  either  of 
the  parties." 

The  English  authorities  referred  to  in  the  above  case  fully  sustain  the 
principles  therein  declared.  Mr.  Story,  in  section  750  of  his  Equity 
Jurisprudence,  says: 

"Indeed,  the  proposition  may  be  more  generally  stated,  that  courts  of 
equity  will  not  interfere  to  decree  a  specific  performance  except  incases  where 
il  would  be  strictly  equitable  to  make  such  a  decree. " 

Again,  at  section  7oOa,  he  says: 

"Upon  grounds  still  stronger,  courts  of  equity  will  not  proceed  to  decree 
a  specific  performance  when  the  contract  is  founded  in  fraud,  imposition, 
mistake,  undue  advantage,  or  gross  misapprehension.    *    •    *» 

Again,  at  section  331,  he  says: 

"And  here  we  may  apply  the  remark  that  the  proper  jurisdiction  of  courts 
of  equity  is  to  take  every  one's  act  according  to  conscience,  and  not  to  suffer 
undue  advantage  to  be  taken  of  the  strict  forms  of  law  or  of  positive  rules. 
Hence  it  is  that,  even  If  there  be  no  proof  of  fraud  or  imposition,  yet  if, 
upon  the  whole  circumstances,  the  contract  appears  to  be  grossly  against  con- 
science, or  grossly  unreasonable  and  oppressive,  courts  of  equity  will  some- 
times interfere,  and  grant  relief." 

Mr.  Pomeroy,  in  his  Equity  Jurisprudence,  (section  1404,)  when  re- 
ferring to  classes  of  contracts  named  in  a  previous  section,  says: 
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-egoing  paragrapli  is  to  formulate  the  general  rule 
ises  of  contractB  in  which  the  equitable  jurisdiction 
even  when  a  particular  contract  belongs  to  such  a 
:it)c  performance  is  not  absolute,  like  the  right  to  re- 
The  granting  tlie  equitable  remedy  is,  in  the  Ian- 
tatter  of  discretion,  *  ♦  *  controlled  by  estab- 
ty.  and  exercised  upon  a  consideration  of  all  the 
.rticular  case." 

s  are  fully  sustained  by  Seymour  v.  Ddancey,  6 
the  many  English  authorities  referred  to  in  the 
lerican  authorities  referred  to  in  the  notes  to  the 
in  his  Equity  Jurisprudence,  in  his  note  to  sec- 

t  itself  ia  unfair,  one-aided,  unjust,  unconscionable, 

inequitable  feature,  or  if  its  enforcement  would  be 

le  defendant,  or  would  prevent  the  enjoyment  of  his 

jrk  any  injustice,    *    *    *    its  specific  performance 

449,  he  says: 

operates  in  favor  of  defendants,  but  may  be  invoked 
defendant  demands  the  remedy  by  a  counterclaim  or 

oppression  or  hardship  may  result  from  the  uncon- 
the  contract  itself. " 

er  method  which  may  be  adopted  by  the  court  to 
[.  such  relief  as  equity  and  justice  may  require.  It 
8,880  named  in  the  bond  a  penalty  to  secure  the 
llateral  object,  to  wit,  the  payment  of  money  ad- 
quidated  damages,  although  named  as  such  in  the 
it  of  money  is  the  principal  intent  of  the  contract, 
led,  to  wit,  $38,880,  is  only  accessory  thereto,  and 
cd  largely  to  secure  the  payment  of  the  amount  ad- 
lunt  prayed  for  is  given,  the  damages  would  be  dis- 
nature  of  the  injury  sustained.  Full  compensation 
:tained  and  made  in  equity.  When  the  above  con- 
iiount  named  in  the  bond,  although  designated  as 
s,"  may  be  considered  by  a  court  of  equity  as  a  pen- 
niay  afford  such  relief  as  equity  and  good  conscience 
)f  equity  will  not  permit  their  jurisdiction  to  be 
16  fact  tliat  tlie  parties  iiave  called  a  sum  "liquidated 
I  fact  may  be  considered  as  a  penalty.  Here,  then, 
in  excess  of  the  probable  injury.  The  real  injury 
I,  and  full  compensation  can  readily  be  made,  and 
dequate  relief  can  be  afforded  in  equity.  When  such 
lurts  of  equity  will  consider  the  sum  named  a  penalty, 
ited  damages,  and  give  the  proper  relief.  The  above 
y  sections  381,  433,  Pom.  Eq.  Jur.  Judge  Story,  in 
1  Equity  Jurisprudence,  says: 

iciple  now  adopted  is  that,  whenever  a  penalty  is  inserted 
i  performance  of  the  enjoyment  of  a  collateral  object,  the 
-40 


Digitized  by 


Google 


626  FEDERAL   BEPORTEB,  vol.  52. 

latter  is  considered  as  the  principal  intent  of  the  instrument,  and  the  penalty  is 
deemed  only  as  accessory,  and ,  therefore,  as  i  ntended  only  to  secure  the  due  per- 
formance thereof  of  the  damage  really  incurred  by  the  nonperformance.  In 
every  such  case,  the  true  test,  generally,  (it  not  universally.)  by  which  to  as- 
certain whether  relief  can  or  cannot  be  had  in  equity,  is  to  consider  whether 
compensation  can  be  made  or  not.  If  it  cannot  be  made,  then  courts  of  equity 
will  not  interfere;  if  it  can  be  made,  then,  if  the  penalty  is  to  secure  the  mere 
payment  of  money,  courts  of  equity  will  relieve  the  party  on  paying  the  prin- 
cipal and  interest." 

Sedgwick  on  Damages,  §  407,  says: 

"In  every  case  where  a  fixed  sum  is  stipulated  as  damages  the  court  will 
look  to  see  whether  the  stipulated  compensation  is  a  reasonable  one;  and.  if 
not,  they  will  require  damages  to  be  assessed,  as  if  no  stipulated  sum  was 
named  in  the  contract." 

Speaking  of  the  way  courts  have  regarded  this  question,  he  continued : 
"All  seem  to  agree  upon  the  principle  that  the  stipulated  sum  will  not  be 
allowed  as  liquidated  damages  unless  it  may  fairly  be  allowed  as  compensa- 
tion for  the  breach."       « 

The  supreme  court  of  Michigan,  in  Myer  v.  Hart,  40  Mich.  517-623, 
says: 

"Just  compensation  for  the  injury  sustained  is  the  principle  at  which  the 
law  aims,  and  the  parties  will  not  be  permitted  by  express  stipulation  to  set 
this  principle  aside." 

In  Harris  v.  Mille)-,  11  Fed.  Rep.  118,  Judge  Deady  says: 

"  When  the  contract  is  explicit  that  the  sum  named  shall  be  considered  as 
liquidated  damages,  the  contract  is  to  be  enforced  according  to  its  terms,  un- 
less qualified  bysome  other  circumstance;  as,  when  one  agrees  to  pay  a  larger 
sum  upon  the  failure  to  pay  a  smaller  one,  or  when  the  damages  resulting 
from  the  failure  to  perform  a  contract  are  certain,  or  can  be  reasonably  ascer- 
tained by  a  jury.  Hut  whenever  the  contract  is  for  the  doing  or  not  doing  of 
a  particular  act  or  acts,  and  there  is  no  certain  pecuniary  standard  by  which 
to  measure  the  damages  resulting  from  a  breach  thereof,  an  agreement  to  pay 
a  stipulated  sum  as  damages  fur  such  breach  will  l)e  enforced  literally." 

In  Clark  v.  Barnard,  108  U.  S.  436,  2  Sup.  Ct.  Rep.  878,  the  above 
principle  is  fully  recognized,  and  Mr.  Justice  Matthews  quotes  the  say- 
ing of  Lord  Chancellor  Macclesfield  in  Peachy  v.  Duke  of  Somerset,  1 
Strange,  447:  "It  is  the  recompense  that  gives  this  court  a  handle  to 
grant  relief."  In  determining  the  character  of  the  bond  in  this  case 
there  are  two  views  that  may  be  taken  of  it.  We  may  without  question 
consider  the  $60,000  named  in  it  as  a  penalty,  and  the  naming  by  the 
parties  of  the  838,880  as  an  attempt  to  fix  the  amount  of  injury  or  dam- 
ages, upon  the  principle  above  mentioned;  or  we  may  consider  the 
$38,880  as  a  penalty,  bearing  in  mind  that  parties  cannot  deprive  a 
court  of  equity  of  the  right  to  consider  the  bond  a  penal  one  when  the 
660,000  is  a  penalty  by  naming  the  amount  of  injury  sustained,  pro- 
vided the  conditions  exist  which  give  a  court  of  equity  the  right  to  go 
behind  the  designation  of  the  party.  Nor  ca«  they  prevent  the  court 
from  considering  the  $38,880  as  a  penalty  when  the  conditions  exist 
which  give  the  court  the  right  to  disregard  ttie  designation  of  the  parties. 
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re  may  consider  the  $38,880  as  a  penalty,  and  we 
esigiiation,  and  see  what  the  actual  damages  are, 
len,  either  on  the  ground  that  this  is  a  partnership 
may  give  such  relief  as  is  right  and  just,-  or  on  the 
i  court  has  jurisdiction — has  the  case — it  may  re- 
3hof  the  contract  as  is  inequitable  or  harsh,  or  will 
16  plaintiff  J.  L.  Tilley;  or,  because  the  court  may 
led  in  the  bond  88  a  penalty,  it  may  give  such  re- 
ive to  the  demands  of  equity  and  good  conscience, 
meet  this  demand  would  be  to  decree  the  amount 
ed,  with  6  per  cent,  interest  on  the  same,  less  the 
paid  in  advance,  and  to  decree  the  foreclosure  of 
secure  the  payment  of  the  debt,  and  to  cancel  the 
contract;  and  such  will  therefore  be  the  decree  in 


joms  &  S.  F.  R.  Ck).  v.  Foltz. 


Court,  W.  D.  Arkansas.    Oct.  31. 189a.) 

RATE  Estate — Conveyances. 

>n  and  laws  of  Arkansas,  a  married  woman  may  own  real 
eparate  and  apart  from  her  husband,  and  she  may  devise, 
le  same  as  if  she  were  a  feme  sole.    As  to  such  property 

RS   OP   NOSBESIDEXT  RAIUIOAD  COMPANT. 

]  company,  which  has  not  become  domesticated  under  the 
s,  cannot  condemn  or  appropriate  lands  for  a  right  of  way, 
ards,  or  machine  shops. 
It  Lands  of  Married  Woman— Bstoppei.  bt  Acceptance 

pany  acquires  a  right  to  come  into  the  state  to  do  business, 
«ident  corporation,  and  it  undertakes  to  acquire  a  right  of 
ion  proceedings  against  a  married  woman,  who  owns  real 
operty,  and  such  married  woman  takes  part  in  such  con- 
ind  accepts  the  award,  she  is  estopped  from  recovering  by 
lands  condemned  after  she  has  retained  the  money  for  a 
II  retains  it,  although  the  lands  were  condemned  Illegally. 
BY  Agreement. 

II  al  provision  of  a  state  may  prohibit  a  nonpesident  railroad 
lands  for  the  use  of  its  road  by  condemnation  or  appro- 
lire  such  lands  by  an  agreement  with  any  citizen  having 

tovisioN  FOR  Condemnation. 

•  appropriate, "  used  in  the  constitution  of  the  state,  mean 

rty  under  the  right  of  eminent  domain,  and  not  by  con- 

— Estoppel  bt  Aoquikscence. 

under  the  laws  of  the  state,  make  a  contract  with  a  non- 
y  having  a  right  to  do  business  in  the  state,  by  which  she 
>f  way  for  its  roadbed,  car  yards,  machine  shops,  etc.  If 
latioo  proceedings  which  may  be  illegal,  and  accepts  the 
tains  the  same  forever  six  years,  when  she  brings  suit  to 
alning  its  value  found  by  the  jury  in  the  condemnation 
vill  be  construed  as  amounting  to  an  implied  contract  with 
'  a  right  of  way,  etc.,  out  of  her  separate  property.  Jt 
?ence  by  her,  and  in  equity  she  will  be  estopped. 
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T.  BxHB— BsTopPBL  or  Uarribd  WoMijr  AM  TO  Her  Sbparayr  Psopntrr. 

When,  under  the  laws  of  a  state,  the  common-law  disabilities  of  a  married  womaa 
have  been  so  far  removed  as  to  place  her  in  a  position  wliere  she  is  rai  Juris  aa  to 
her  separate  property,  she  is  subject  to  the  law  of  estoppel  in  pate,  and  she  is 
estopped  by  her  acts  and  declarations,  and  is  subject  to  all  the  presumptions  which 
the  law  indulges  against  others  with  full  capacity  to  act  for  themselves.  The  law 
presumeatheparty  knew  her  rights.  Her  silence  for  that  length  of  time,  with 
possession  and  enjoyment  of  the  money,  and  a  failure  to  return  It  when  the  prop- 
erty was  her  separate  property,  makes  up  a  state  of  case  whloh  oreates  an  estop- 
pel, because  it  amounts  to  a  condition  which  must  in  equity  and  good  oonscienoe  be 
eonstmed  as  a  ratiflcatioa  of  the  act  of  the  railroad  company  in  paying  her  th« 
money  and  taking  possession  of  the  property. 

•,  Bavb. 

Wlien  she  oontraots  as  If  nnmarried  she  can  be  estopped  as  If  solai 

9.  Saiu. 

A  married  woman  who  can  under  the  law  hold  property  in  lier  own  right  be- 
comes «ui  ittria,  and  she  may  be  bound  by  an  estoppel  In  paU,  created  oy  ha 
silence. 

(SuOabus  tru  the  Court.) 

In  Equity.  Suit  by  the  St.  Lonis  &  San  Francisoo  Railroad  Com- 
pany against  Mary  A.  Foltz  to  restrain  the  prosecution  by  her  of  an  ac- 
tion of  ejectment  against  the  railroad  company.  Heard  upon  bill  and 
answer  and  on  the  pleadings  and  exhibits  in  the  action  of  ejectment  as 
exhibits.     Decree  in  favor  of  complainant  for  a  perpetual  injunction. 

Defendant  set  up  in  her  complaint  in  the  action  of  ejectment  that  she 
was  entitled  to  the  immediate  possession  of  certain  lands  therein  de- 
scribed, for  the  reason  that'  plaintiff  undertook,  in  the  state  circuit 
court  of  Sebastian  county,  Ark.,  to  condemn,  under  the  laws  of  the 
state,  the  said  lauds  to  be  used  for  a  roadbed  and  right  of  way  for  its 
said  railroad,  as  well  as  for  car  and  machine  shop  purposes.  Said  suit 
was  removed  to  this  court  on  the  application  of  plaintiff,  on  the  ground 
that  it  was  a  nonresident  corporation, — a  citizen  of  the  state  of  Missouri. 
At  the  November  term,  1883,  on  January  15,  1884,  of  this  court, 
condemnation  proceedings  were  had  in  this  court,  and  the  jury  assessed 
the  damages  of  plaintiff  at  $4,180.84.  Said  amount  was  paid  into 
court  by  plaintiff,  and  paid  by  order  of  the  court  to  defendant,  and  ac- 
cepted by  her,  and  the  judgment  of  the  court  was  entered  vesting  the 
said  lands  in  plaintiff,  to  be  used  by  it  for  the  purposes  aforesaid. 
The  defendant  in  her  original  and  amended  complaint  claims  that  plain- 
tiff has  forfeited  the  right  to  the  use  of  about  24  acres  of  said  land,  be- 
cause it  has  not  nsed  it  for  the  purpose  for  which  it  was  condemned; 
again,  that  the  plaintiff  had  no  right  to  condemn,  because  it  was  a 
nonresident  corporation,  and  it  could  not,  under  the  constitution  of  the 
state,  take  property  by  condemnation  proceedings;  that  the  right  of 
eminent  domain  cannot  be  exercised  in  favor  of  such  a  corporation; 
that  all  the  condemnation  proceedings  were  a  nullity,  and  that  no  right 
or  title  passed  to  plaintiff  by  them.  Pending  the  suit  in  ejectment, 
the  plaintiff  filed  its  bill  in  equity,  praying  that  defendant  be  restrained 
from  proceeding  any  further  with  her  suit  at  bar,  for  the  reason  that  her 
conduct  in  accepting  the  sum  of  $4,180.84, — the  amount  awarded  by 
the  jury  in  the  condemnation  proceedings, — and  holding  the  same,  and 
not  returning  said  sum  into  court,  amounts  to  an  estoppel  tnpau.  Plain- 
tiff, in  its  bill  in  equity,  further  asks  that  its  title  be  quieted  to  said 
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;,  and  that  the  cloud  growing  out  of  the  elaim  of  defenditbt  be  re- 
ed. To  this  bill  in  equity  defendant  filed  an  answer.  By  agree- 
t  of  parties  the  case  was  heard  by  the  court  upon  the  bill  and  an- 
',  and  the  complaint  and  answer  in  the  action  of  ejectment,  and  all 
bits  in  said  suit  were  considered  as  exhibits  in  the  equity  case.  Mrs. 
I  did  not  daim  the  right  to  recover  the  whole  of  the  31.07  acres,  but 
amount,  leas  7  acres,  used  by  the  railroad  for  its  roadbed  and  car 
I. 

bor,  Hendrick  &  HorUmy.  for  plaintiff. 
.  R.  DavidtoUf  for  defendant 

lRKZB,  District  Judge.  The  first  question  is:  Did  the  St.  Louis  & 
Francisco  Railroad  Company,  at  the  time  this  property  was  con- 
led,  have  a  right  to  take  property  by  condemnation  proceedings,  it 
;  a  railroad  corporation  residing  in  Missouri?  Section  11,  art. 
if  the  state  constitution,  provides  that  no  foreign  corporation  shall 
e  power  to. condemn  or  appropriate  property."  This  means  that  a 
•ration  which  is  not  a  domestic  one  cannot  use  the  power  of  emi- 
domain  to  acquire  property  for  its  uses;  that  a  railroad  company 
1  does  not  become  domesticated  cannot  use  the  right  of  eminent 
in  to  acquire  necessary  real  estate  for  its  right  of  way,  depot  grounds, 
ine  shops,  etc.  The  St.  Louis  &  San  Francisco  Railroad  Company 
it  the  time  of  the  condemnation  proceedings,  a  foreign  corporation, 
tme  being  chartered  by  the  state  of  Missouri;  but  by  the  laws  of 
tate  of  Arkansas  (Sess.  Acts,  approved  March  16,  1881,  §  5)  the 
[>ui8  &  San  Francisco  Railroad  Company  had  a  right  to  come  into 
ate  upon  certain  conditions.  A  part  of  said  section  5  of  said  act 
"oUows: 

ly  railroad  company  Incorporated  by  or  under  the  laws  of  any  other 
and  having  a  line  of  railroad  built  or  partly  built  to  or  near  any  bound, 
this  state,  and  desiring  to  continue  ita  line  of  railroad  into  or  through 
ate,  or  any  branch  thereof,  may,  for  the  purpose  of  acquiring  the  right 
d  its  line  of  railroad,  lease  or  purchase  the  property,  rights,  privileges, 
tenements,  immunities,  and  franchises  of  any  railroad  company  or- 
1  under  the  laws  of  this  state,  which  said  lease  or  purchase  shall  carry 
the  right  of  eminent  domain  held  and  acquired  by  said  company  at  the 
f  lease  or  sale,  and  thereafter  hold,  use,  maintain,  build,  construct, 
nd  operate  the  said  railroad  so  leased  or  purchased  as  fully  and  to  the 
stent  as  the  company  organized  under  the  laws  of  this  state  might  or 
lave  done;  and  the  rights  and  powers  of  such  company,  and  its  corpo- 
me,  may  be  held  and  used  by  such  foreign  railroad  company  as  will 
baerve  its  purpose,  and  the  building  of  said  line  of  railroad.    *    *    *- 

6nd  the  facts  to  be  that  in  September,  1880,  a  railroad  company, 
the  Missouri,  Arkansas  &  Southern  Railroad  Company,  was  io- 
ited  under  the  laws  of  Arkansas  for  the  purpose  of  constructing  a 
1  from  a  junction  with  the  St.  Louis,  Arkansas  &  Texas  Railroad 
ny,  organized  under  the  laws  of  the  state  of  Arkansas,  at  Fayette- 
.rk. ,  through  a  portion  of  the  counties  of  Washington,  Crawford, 
bastian,  to  a  junction  with  the  Little  Rock  &  Ft.  Smith  Railway 
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at  or  neaf  Ft.  Smith,  in  Sebastian  county;  that  in  January,  1882,  said 
Missouri,  Arkansas  &  Southern  Railroad  Company  sold  and  conveyed  to 
the  St.  Lotiis  &  San  Francisco  Railroad  Company  all  its  railroad,  com- 
pleted and  uncompleted,  with  all  its  rights,  privileges,  franchises,  and 
immunities  belonging  or  in  any  wise  appertaining  to  the  running,  oper- 
ation, or  maintenance  of  the  same,  together  with  all  the  depots,  etc, 
and  rolling  stock  and  other  chattels,  etc.,  connected  witli  and  used  in  or 
about  the  same,  and  all  of  its  real  estate,  etc.,  which  it  had  any  interest 
in.  This  the  Missouri,  Arkansas  &,  Sduthem  Railroad  Company,  under 
the  law  above  set  out,  could  rightfully  do;  and  although,  by  such  sale, 
the  property  in  controversy  did  not  pass  by  the  conveyance  to  defend- 
ant of  the  Missouri,  Arkansas  &  Southern  Railroad  Company  and  its 
rights  and  privil^cs  and  franchises,  because  such  company  had  not  yet 
exercised  the  right  of  eminent  domain  as  to  the  property  in  controversy, 
yet  the  effect  of  such  conveyance  was  to  give  the  defendant  a  l^al  atatiu 
in  the  state,  with  a  full  right  to  do  business  as  a  railroad  corporation 
therein,  although  it  was  still  a  foreign  corporation. 

We  are  here  brought  face  to  face  with  the  question  whether  Mrs.  Foltz, 
a  married  woman,  holding  the  property  in  her  own  right  as  her  separate 
property,  after  she  has  taken  part  in  the  condemnation  proceedings  in- 
stituted by  plaintiff,  which  was  legally  in  the  state  to  do  business,  but 
not  a  citizen  thereof,  and  therefore,  under  the  constitution,  having  no 
right  to  condemn  property  for  its  uses,  and  after  she  has  taken  the  money 
found  by  the  jury  to  be  the  value  of  the  land,  and  keeps  the  same,  is 
prevented  by  an  estoppel  in  pcAt  from  recovering  the  land  in  controversy. 
To  the  lay  mind,  controlled  by  a  sense  of  justice  and  right,  it  would  look 
as  though  she  ought  not  to  have  both  money  and  land.  She  has  had  the 
use  of  the  $4,180.84  for  six  years,  seven  months,  and  .five  days,  up  to  the 
time  she  brought  her  suit;  and  this  use,  at  10  percent.,  would  be  worth 
92,758.29.  It  does  not  look  hardly  right  that  she  should  have  this 
money,  the  interest  on  the  same,  and  the  land  as  well.  Still,  if  the  law 
gives  it  to  her,  it  is  right  she  should  have  it.  The  railroad  company, 
being  rightfully  in  the  state,  could  make  an  agreement  with  Mrs.  Foltz, 
or  any  one  else,  for  a  right  of  way;  for  although  the  law  may  prohibit  a 
party  from  acquiring  a  right,  yet,  if  not  against  public  policy  or  im- 
moral to  do  the  act  conferring  the  right,  the  same  may  -be  acquired  by 
agreement  with  a  citizen.  There  is  nothing  in  the  constitutional  provi- 
sion prohibiting  a  nonresident  railroad  company  from  agreeing  with 
citizens  of  a  state,  when  it  is  rightfully  in  the  state  to  do  business,  for  a 
right  of  waj'.  If  Mrs.  Folfz  could  agree  with  the  company  fora  right  of 
way,  could  she,  as  a  married  woman,  do  that  which  amounts  to  an  im- 
plied agreement  ?  While  under  the  common-law  disability  of  coverture, 
I  do  not  think  she  could  waive  the  constitutional  provision,  which,  in 
effect,  is  one  in  her  favor.  But  her  common-law  disability  of  coverture 
has  been  removed  by  article  9,  §  7,  of  the  constitution  of  the  state,  which 
is  that "  the  real  and  personal  property  of  a  feme  covert  in  this  state,  ac- 
quired either  before  or  after  marriage,  whether  by  gift,  grant,  inherit- 
ance, devise,  or  otherwise,  shall,  so  long  as  she  may  choose,  be  and  re- 
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B  estate  and  property,  and  may  be  devised,  bequeathed, 
ler,  the  same  as  if  she  was  a  f&m  scJe;  and  the  same 
;ct  to  the  debts  of  her  husband."  The  act  of  April  28, 
623-4631,  Mansf.  Dig.,)  passed  in  pursuance  of  this 
)vision,  gives  to  a  married  woman  sole  and  entire  con- 
>erty,  and  authorized  her  to  sue  and  be  sued  alone  in 
spect  to  her  property.  It  repealed  by  implication  so 
r  of  December  14,  1844,  as  exempted  married  women 
n  of  the  statute  of  limitations.  Garland  Co.  v.  Gaines, 
I.  W.  Rep.  460.  From  my  examination  of  the  law  I 
s.  Foltz,  under  the  law  of  this  state  removing  the  dis- 
jd  women,  has  imposed  on  her  corresponding  liabilities; 
roperty  in  controversy,  she  is  mi  juris.  I  think  that 
)pel  and  Res  Judicata,  at  section  1105,  expresses  the 
e  says: 

iou»<«tatute3  removing  the  common-law  disabilities  from 
Drresponding  liabilities  have  necessarily  been  imposed  on 
the  civil  rights  and  privileges  conferred  subject  to  all  the 
relative  burdens  and  obligations,  and  their  rights  and  obli<Ta- 
^rmined  by  the  same  rules  of  law  and  evidence  by  which 
gations  of  the  other  sex  are  to  be  determined  under  like  cir- 
he  extent  and  in  the  matter  of  business  in  which  they  are 
:o  engage,  they  owe  the  same  duty  to  those  with  whom  they 
blic,  and  may  be  bound  in  the  same  manner,  as  if  they  were 
r  common-law  incapacity  cannot  serve  as  a  sliield  to  protect 
sequences  of  their  acts  when  they  have  statutory  capacity 

I  woman  is  sui  Juris  to  the  extent  of  the  enlarged  capacity 
r  statute,  and  may  be  estopped  by  her  acts  and  declarations, 

II  the  presumptions  which  tlie  law  indulges  against  others 
to  act  for  themselves." 

trine  is  fully  sustained  by  Dr.  Pomeroy's  Equity  Juris- 

814,  which  says: 
tion  how  far  the  doctrine  of  equitable  estoppel  by  contract 
women,  there  is  some  conflict  among  the  decisions.  The 
n  authority,  however,  is  strongly  towards  the  enforcement 
inst  married  women  as  against  persons  «ui^'urts,  with  little 
I  account  of  their  disability.  This  is  plainly  so  in  states 
on  has  freed  their  property  from  all  interest  or  control  of 
d  has  clothed  them  with  partial  or  complete  capacity  to  deal 
they  were  single. " 

Cordiner,  41  Minn.  165,  42  N.  W.  Rep.  870,  the  su- 
[innesota  said: 

n  cannot  enjoy  their  enlarged  rights  of  action  and  of  prop- 
responsible  for  the  ordinary  legal  and  equitable  results  of 
cident  to  this  power  of  married  women  to  deal  with  others 
)e  bound  and  to  be  estopped  by  their  conduct,  when  the  en- 
rinciple  of  estoppel  is  necessary  for  the  protection  of  those 
eal.     *    *    *" 

t  is  a  true  principle  that  Mrs.  Foltz  could  have  made  a 

railroad  company  to  sell  them  the  land  she  held  in  her 

le  could  make  such  a  contract,  then  she  may,  by  her 
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conduct,  make  a  contract  by  implication.  Her  conduct  may  amount  to 
an  equitable  estoppel,  and  thus  create  in  this  case  an  implied  executed 
contract, — executed  because  the  railroad  has  the  land,  and  she  has  the 
value  thereof.  If  she  can  make  an  agreement,  and  be  bound  by  it  when 
executed,  she  may  renounce  any  constitutional  provision  prohibiting  the 
railroad  company  from  becoming  the  owner  of  real  estate  by  condemnap 
tion.  She  may  waive  such  a  constitutitional  provision,  as  it  has  noth- 
ing in  it  prohibiting  a  private  citizen  from  giving  or  selling  lands  for  right 
of  way,  etc.,  to  a  nonresident  railroad  company.  Embury  v.  Cmxner,  3  N. 
Y.  511,  63  Amer.  Dec.  325.  Principal  case  and  notes  and  authorities 
therein  cited.  Mrs.  Foltz,  in  this  case,  could  act  as  though  she  was  a.  feme 
soU.  She  was  suipiris;  and  when  she  entered  into  the  condemnation  suit, 
and  accepted  the  award  made,  and  has  kept  the  same,  she  is  not  in  position 
to  assail  or  deny  the  validity  of  the  proceedings.  Her  action  in  that  re- 
gard amounts  to  an  equitable  estoppel.  In  Water  Go.  v.  Middnugh,  12 
Colo.  434,'  it  was  held  that  a  party  accepting  aiwl  retaining  the  fund 
of  a  void  judgment  is  estopped  from  assailing  the  judgment  itself.  That 
was  a  case  very  much  like  this,  as  it  was  a  condemnation  proceeding 
where  the  court  had  no  right  to  condemn  becauseofwan^  of  jurisdiction. 
It  is  a  maxim  that  all  are  presumed  to  know  the  law.  Then,  in  l^al 
contemplation,  Mrs.  Foltz  knew  the  illegality  of  this  condemnation 
at  the  time  it  was  made,  and,  knowing  this,  she  accepted  the  value 
of  her  land  as  found  by  the  jury,  and  kept  it  from  the  time  of  the 
condemnation  to  the  time  of  bringing  this  suit,  when  she  for  the  first 
time  offered  to  repudiate  the  proceeding  by  assailing  its  legality.  Her 
conduct  must  be  taken  as-an  acquiescence  by  her  in  the  validity  of  the 
proceedings,  and  as  creating  a  condition  out  of  which  springs  into  exist- 
ence an  implied  contract  between  herself  and  the  railroad  company, 
which  has  been  executed  by  her  receiving  and  retaining  the  money  and 
the  railroad  company  receiving  the  land.  In  PryzhyUnmcz  v.  Railroad 
Co.,  3  McCrary,  586,  17  Fed.  Rep.  492,  it  was  decided  that  "tiie  owner 
of  land  which  has  been  taken  by  a  railroad  for  its  right  of  way  may  by 
his  own  act  estop  himself  from  demanding  actual  payment  of  the  com- 
pensation as  a  condition  precedent  to  the  taking  for  the  public  use.  If 
the  owner  gives  license,  either  expressed  or  fairly  implie<l;  if  he  expressly 
consents,  or  with  full  knowledge  of  the  taking  makes  no  objection,  but 
permits  a  pu))lic  corporation  to  enter  upon  the  land  and  expend  money, 
and  carry  into  operation  the  purposes  for  which  it  is  taken, — he  may  not 
then  be  permitted  to  eject  the  parties  from  the  possession  for  want  of 
payment."  That  was  a  case  where  there  was  no  compensation  paid. 
This  is  a  case  where  full  compensation  was  paid.  Lord  Chancellor  Cot- 
TENHAM,  in  the  case  of  Duke  of  Leeds  v.  Earl  of  AmJierst,  2  Phil.  Ch.  117- 
123,  said:  "If  a  party  having  a  right  stands  by  and  sees  another  dealing 
with  the  property  in  a  manner  inconsistent  with  that  right,  apd  makes 
no  objection  while  the  act  is  in  progress,  he  cannot  afterwards  complain." 
It  is  claimed  in  this  case  that  the  railroad  company  has  lost  its  right 

>21  Fac.  Rep.  SOS. 
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nonuser  for  the  purpose  for  which  it  was  obtained, 
e  of  the  intention  of  the  railroad  company  to  aban- 

land.  for  the  parpose  for  which  it  was  obtained,  ex- 
>r  that  purpose  up  to  this  time.     Under  the  circum- 

that  is  not  enough  to  sliow  an  abandonment.  Johnston 
£k).  632.      At  the  time  the  railroad  company  obtained 

Mrs.  Foltz  there  was  no  condition  that  it  was  to  be 

shops,  etc.,  within  a  certain  time.  A  railroad  may 
for  future  requirements  of  a  more  extended  traffic,  and 
)re  land  than  it  at  present  needs,  but  only  what  may 
>resumed  necessary  when  its  traffic  shall  be  extended. 
.  I  58;  note,  p.  352,  27  Amer.  &  Eng.  R.  Cas.,  (In 
'npid  Tranail  R.  Co.,  [N.  Y.  App.]  8  N.  E.  Rep.  548.) 
Foltz  are  of  a  character  to  create  a  condition  where  the 
y  holds  the  property  by  an  implied  contract.  This  is 
rant  by  Mrs.  Foltz.  This  property,  obtained  by  grant, 
iplied,  is  not  lost  by  a  mere  nonuser  for  the  length  of 
i  company  has  held  the  property.     Bumea  v.  Uoyd,  112 

Eddy  V.  OiHce,  140  Mass.  471,  5  N,  E.  Rep.  306,  the 
)f  Massachusetts  said : 

r  of  an  easement  like  the  one  in  question,  though  continued 
)  years,  will  not  extinguish  it.  Tlie  owner  uf  an  easement 
but  mere  nonuser  does  not  show  an  abandonment.  To  effect 
'  must  originate  in  or  be  accompanied  by  some  decided  and 
s  of  the  owner  inconsistent  with  the  continued  existence  of 
nd  showing  an  intention  on  bis  part  to  abandon  it.'\ 

have  been  a  nonuser  of  the  part  of  the  land  in  controversy 
le  railroad  company  has  had  it,  but  that  does  not  of  itself 
abandonment  of  the  land.  There  must  be  other  evidence 
n  to  abandon  it.  Johnston  v,  Hyde,  33  N.  J.  Eq.  642. 
it  the  injunction  should  be  made  perpetual  to  restrain  Mrs. 
oceeding  with  heraction  of  ejectment  for  the  recovery  of  the 
roversy,  and  it  is  so  decreed. 


Whitehurst  et  al.  v.  McDonald. 

Ircuit  Court  qf  Appeals,  Fourth  CircuU.    October  11, 1893.) 

Mo.  20. 

-NiTDRAL  Stream— Riparian  Riohts. 

I  the  callii  in  a  conveyance  of  land  are  for  two  comers,  one  at  high- water 
the  bank  of  a  stream,  and  the  other  at  the  stream,  and  there  is  an  inter- 
lineextending  from  one  such  corner  to  the  other,  the  stream  is  the  boundary, 
iparian  rights  pass,  unless  a  different  intention  of  the  parties  is  shown  by 
leircouductortneconveyance.  Covnty  of  St.  Cltiirv.  L(tt'in(iiito)t,2'.i\VM. 
RoUroad  Co.  t.  Schiinneler,  7  Wall.  2TO,  foUowed.    47  Fed.  Kep.  76T,  af- 


Digitized  by 


Google 


634  FEDERAL  BEPOBTEB,  vol.  52. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia. 

In  Equity.  Bill  by  Richard  H.  McDonald  against  0.  E.  Whitehurst, 
Daniel  J.  Turner,  Dennis  Ethridge,  and  Frank  Dusch,  trustees  of  the 
l^orfolk  Classified  Building  Association,  the  said  Norfolk  Classified  Build- 
ing Association,  and  Joseph  B.  Allen,  to  remove  cloud  from  and  to  quiet 
title.  Judgment  for  complainant.  47  Fed.  Rep.  757.  Defendants 
appeal.     AfSrmed. 

Wm.  W.  Old,  for  appellants. 

Robert  M.  Hughes,  for  appellee. 

Before  Bond  and  Gopf,  Circuit  Judges,  and  Simonton,  District  Judge. 

Bond,  Circuit  Judge.  In  1857  Mary  Tarrant  died  seised  of  certain 
real  estate  in  Virginia.  She  left  surviving  her  three  children  and  two 
grandchildren,  one  of  whom  was  Mary  B.  O.  Tarrant.  The  original 
Mary  Tarrant  died  intestate,  and  Mary  E.  0.  Tarrant  was  one  of  her 
heirs  at  law.  The  real  estate  of  Mary  Tarrant,  by  proper  proceedings 
in  the  circuit  court  of  the  city  of  Norfolk,  was  duly  partitioned  among 
her  heirs,  and  among  other  property  allotted  to  Mary  E.  O.  Tarrant  was 
a  certain  tract  of  land  in  the  county  of  Norfolk,  Va.,  part  of  the  original 
tract  of  which  Mary  Tarrant  died  seised.  After  this  partition  Mary  E. 
O.  Tarrant  intermarried  with  one  Charles  Dashiel,  and,  still  being  seised 
of  the  real  estate,  by  deed  dated  August  24,  1869,  duly  recorded,  she 
and  her  husband  conveyed  it  to  George  A.  Martin  and  to  E.  J.  Bennett 
and  Robert  McCurdy,  with  general  warranty.  By  a  deed  of  even  date 
and  delivery  with  the  last-mentioned  deed,  and  as  a  part  of  the  same 
transaction,  the  parties  grantees  in  it  conveyefl  to  T.  F.  Owens,  as  trus- 
tee, the  lands  so  conveyed  to  them,  to  secure  the  purchase  money  for 
which  notes  had  been  given.  Martin  &  Elliott,  Benilett,  and  McCurdy 
having  defaulted  in  payment  of  these  notes,  T.  F.  Owens  sold  the  propn 
erty  at  public  auction  to  Gilbert  Elliot.  Gilbert  Elliot,  November  8, 
1871,  conveyed  the  land  to  Charles  Stewart,  who  by  deed  dated  April 
8,  1880,  conveyed  the  same  to  Richard  H.  McDonald,  the  complainant, 
who  took  undisturbed  possession  of  the  land.  On  the  26th  of  June, 
1884,  Charles  Dashiel  and  his  wife,  Mary  E.  O.  Dashiel,  conveyed  to 
Obed  E.  Whitehurst  one  undivided  half  interest  in  so  much  of  said 
tract  awarded  to  her  in  the  partition  of  her  grandmother's  estate  as  lies 
between  high-waler  mark  and  the  channel  of  the  Elizabeth  river,  and 
by. another  deed,  in  1887,  they  conveyed  the  other  undivided  half  to 
Joseph  B.  Allen.  This  bill  is  filed  to  remove  this  cloud  from  and  to 
quiet  title. 

It  is  altogether  likely,  if  not  quite  certain,  though  it  does  not  dis- 
tinctly appear  in  the  record,  that  when  Mary  E.  O.  Tarrant  and  Charles 
Dashiel, .her  husband,  conveyed  to  Elliot,  Martin,  Bennett,  and  McCurdy 
their  interest  in  the  37  i  acres  of  land  allotted  to  Mary  E.  0.  Tarrant  by 
the  circuit  court  of  Norfolk,  the  description  in  that  deed  followed  the 
metes  and  bounds  in  the  commissioner's  report.  They  make  no  reserva- 
tion of  any  riparian  rights  in  the  deed,  and  if  she  had  any  rights  riparian 
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t  tliat  sbe  was  seised  of  the  land  back  of  the  water 
by  tlie  river,  when  she  conveyed  by  the  same  metea 
id  in  partition  acquired,  she  conveyed,  unless  the 
iservation,  all  the  rights,  privil^es,  and  appurte- 
to  tike  land  gave  her.  By  the  law  of  Virginia,  the 
rneTS  extend  to  low- water  mark.  French  v.  Bankhead, 
t  -vrheiher  or  not  the  description  of  the  laud  made  in 
/  S.  O.  Tarrant  and  her  husband,  Dashiel,  to  Elliot, 
ind  McOurdy,  corresponded  exactly  with  the  metes 
in  the  report  of  the  commissioners,  the  description  in 
dent  to  convey  to  the  grantees  all  the  riparian  rights 
lip  of  the  land  could  give,  incident  and  appurtenant  to 
>ne  of  the  boundaries  in  this  deed  is  in  the  following 
south,  32  d^rees  west,  12116  chains,"  to  a  stake  at 
on  the  Elizabeth  river;  thence  north,  57  degrees  15 
.90  chains,  to  the  comer  of  J.  W.  Brintou's  land. 
which  Brinton's  land  there  makes  is  with  the  Eliza- 
a  supreme  court  in  County  of  St.  Clair  v.  Lonn^ston,  23 
iaHroad  Co.  v.  Scfturmar,  7  Wall.  272,  has  settled  this 
"It  may  be  considered,"  say  the  court,  "a  canon  in 
)rudence  that  where  the  calls  in  a  conveynnce  of  land  are 
at,  in,  or  on  a  stream,  or  its  bank,  and  there  is  an  inter- 
tending  from  one  such  comer  to  the  other,  the  stream  is 
unless  there  is  something  which  excludes  the  operation  of 
owing  the  intention  of  the  parties  was  otherwise."  There 
3,  either  in  the  deeds  themselves  or  in  the  conduct  of  the 
aited  15  years  before  finding  out  that  they  had  any  claim 
;hts,  to  show  any  reason  to  exclude  the  operation  of  this 
srican  jurisprudence,  or  that  the  grantors  in  the  deed  to 
1  et  ol.  did  not  intend  to  come  under  it.  We  have  not 
atim  the  errors  assigned,  but  what  we  have  said  answers 
fe  think  the  decree  of  the  court  below  was  the  proper  one 
I  it  is  affirmed,  with  costs. 


CotuMBTB  Construction  Co.  «.  Crank  Go. 
IrcuU  Court  (if  Apptalt,  Seventh  Ofreu<t    October  1,  1801) 
Na98. 

»— Bill— ASWOT. 

IS  asd  defendant  entered  Into  a  written  agreement,  In  whloh  the  defend- 
!ed  topurcbase  in  Itt  own  name  and  upon  its  own  credit,  as  the  aeent  Irrer- 
o(  the  plaintiff,  certain  goods,  and  to  deliver  the  same  at  a  specifled  time. 
tiat  defendant  was  liable  to  plaintiff,  m  a  vendor,  for  f  ailoie  to  deliver  the 
ccording  to  the  agreement. 

JOSSTOOOTIOS. 

tact  that  there  was  attached  to  snoh  agreement  an  exhibit  showing  a  form 
^ract  with  a  manufacturer  tor  the  manufacture  and  sale  of  such  go«ds  does 
ad  tha  deteodaut  to  procure  the  goods  under  such  aontraoU 
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In  Error  to  the  Circuit  Court  of  tho  United  States  for  the  Northern 
District  of  Illinois. 

Action  by  the  Columbus  Construction  Company  against  the  Crane 
Company.  A  demurrer  was  sustained  to  the  third  and  fourth  counts 
of  the  declaration.     Plaintiff  brings  error.     Reversed. 

Statement  by  Woods,  Circuit  Judge: 

The  nature  and  ground  of  the  ruling  upon  which  error  is  assigned  are 
well  stated  in  the  following  brief  opinion  of  the  judge  who  presided  in 
the  circuit  court: 

"Blodgett,  District  Judge.  This  fs  a  demurrer,  to  the  third  and  fourth 
counts  of  plaintiff's  declaration,  which  charge  the  defendant  with  a  breach  of 
thecontract,  attached  to  the  declaration,  and  made  a  part  of  these  counts,  while 
acting  as  agent  of  the  plai  ntiff .  I  have  no  doubt  thiit  this  contract  is  a  contract 
for  the  employment  of  the  defendant  by  the  plaintiff  as  a  broker  or  ageul  of 
the  plaintiff  for  the  purchase  of  the  wrought-lron  pipe  mentioned  in  the  con- 
tract. It  Is  not  a  contract  for  the  sale  of  the  pipe  by  the  defendant  to  tlie 
plaintiff,  nor  does  it  contain  any  guaranty,  expressed  or  implied,  of  the  qual- 
ity of  the  pipe  on  the  part  of  the  defendant,  if  defendant  was  only  acting  as 
agent  or  broker  for  the  plaintiff.  The  contract  makes  the  defendant  merely 
the  broker  or  agent  of  the  plaintiff  to  purchase  this  pipe  for  the  plaintiff. 
Both  the  letters  attached  to  the  contrHCt,  and  made  a  part  thereof,  and  the 
terms  of  the  contract  itself,  exclude  any  other  construction  than  that  this  is 
a  contract  for  brokerage.  And,  as  there  is  no  allegation  in  either  of  these 
counts  charging  tlie  defendant  with  any  breach  of  duty  as  a  broker  or  agent 
of  the  plaintiff  in  the  purchase  of  this  pipe,  such  as  that  the  defendant  failed 
to  purchase  pipe  of  the  required  quality  for  delivery  to  the  plaintiff,  I  do  not 
see  that  there  is  any  cause  of  action  made  by  these  two  counts.  The  demur- 
rer is  therefore  sustained  to  the  third  and  fourth  counts." 

The  following  is  the  agreement  in  question,  with  the  exhibits  at- 
taclied,  excepting  parts  omitted,  which  are  not  relevant  to  any  question 
discussed  by  counsel: 

"This  agreement,  made  this  twenty-eighth  day  of  June,  A.  D.  1890,  be- 
tween  the  Columbus  Construction  Company,  a  corporation  existing  under 
and  by  virtue  of  the  laws  of  the  state  of  New  Jersey,  party  of  the  firet  part, 
and  the  Crane  Company,  a  corporation  existing  under  and  by  virtue  of  the 
laws  of  the  state  of  Illinois,  party  of  the  second  part,  witnesseth,  that  for 
and  in  consideration  of  the  facilities  and  representations  of  the  party  of  the 
second  part,  more  fully  shown  by  'Exhibit  A,'  hereto  attached,  and  made  a 
part  hereof,  to  effect  for  the  party  of  the  first  part,  upon  desirable  terms,  the 
purchase  of  the  standard  wrought-iron  line  pipe  heieinafter  specified,  and 
the  sum  of  one  doUar  in  hand  paid  by  each  of  the  parties  hereto,  the  one  to 
the  other,  the  receipt  whereof  is  hereby  mutually  acknowledged,  it  is  agreed 
between  the  parties  hereto  as  follows,  to  wit:  The  party  of  ttie  second  part 
will  purchase  in  its  own  name  and  upon  its  own  credit,  as  the  agi^nt  irrevo- 
cable of  the  party  of  the  first  part,  and  secure  the  delivery  to  the  party  of  the 
first  part  during  the  months  of  July,  August,  and  September,  as  hereinafter 
specified,  at  such  places  as  may  be  designated  hereafter  by  the  party  of  the 
first  part,  at  the  earliest  practicable  dates,  but  not  later  than  October  1,  1890, 
barring  strikes  and  causes  beyond  control,  for  the  lowest  obtainable  price, 
(which  price  shall  include  freights  to  the  points  of  delivery,  same  not  to  ex- 
ceed the  current  rate  of  freight  from  point  of  shipment  to  Chicago,)  and  the 
party  of  the  first  part  will  take  all  wrought-iron  standard  line  pipe  hereinafter 
specified  in  conformity  with  the  specifications,  and  subject  to  the  conditions 
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)t  forth  and  specifled  in  the  contract  and  speciflcations 
h  line  pipe,  hereunto  attached,  (subject,  however,  to 
I  Aweight  as  hereinafter  stated,)  marked  'Exhibit  B,' 
made  a  part  hereof,  at  a  price,  including  commissions 
second  part  of  two  and  one-half  (2^)  per  cent.,  not  ex- 
nts  (91)  per  lineal  foot  for  eight  (8)  inch  standard  line 
i  following  sizes  to  be  in  proportion  to  price  given  ou 
id  as  hereinafter  specified:  *  •  *  The  party  of  the 
ing  strikes  and  causes  beyond  their  control,  deliver  all 
sfore  mentioned  in  amount  not  less  than  thirty-seven 
3  than  123  miles  in  August,  and  all  remaining  undeliv- 
.890,  prior  to  the  15tli  of  September,  if  possible.  The 
;  agrees  to  pay  the  party  of  the  second  part,  upon  deliv- 
•  invoice  of  pipe  at  such  delivery  points  as  the  party  of 
lesignate,  spot  cash  therefor,  including  commission  of 
;")  per  cent,  over  and  above  the  amount  of  each  original 
irty  of  the  second  part  by  the  manufacturer,  but  in  no 
y  any  sum  or  sums  in  excess  of  (including  pipe,  freight, 
ottier  charge)  the  prices  hereinbefore  fixed  fur  each  size 
)  whereof,  the  parties  hereto  have  caused  this  instrument 
iplicate  by  their  respective  presidents  and  attested  by  their 
33,  under  their  respectiv'e  corjx>rate  seals,  this  30th  day  of 
Columbus  Constkuction  Company. 

"By  C.  E.  HEQUESfBOUBQ,  President. 
WoosTEK.  Secretary  Crane  Company. 
Crane,  President. 

"Exhibit  A. 

"CniCAOO,  June  20,  1890. 
hourg,  Esq. — Dear  Sir:  As  members  of  the  Pipe  Asso- 
iresentative  on  the  board  of  managers,  we  feel  conrident  of 
i,  know  that  we  can  purchase  tlie  pipe  in  question  at  least 
an  any  outsider.  Especially  is  this  true  in  the  face  of  the 
1  by  the  board  of  managers  at  a  meeting  held  in  Pittsburg 
le  18lh  inst.,  at  which  meeting  it  was  agreed  that  cash  for- 
lunts  be  put  up,  the  same  to  be  forfeited  in  the  event  of  the 
ig  cut.  It  will  be  necessary  for  the  board  of  managers  to 
lation,  in  effect,  to  throw  the  market  open  in  the  interest  of 
enable  us  to  secure  the  material  wanted  at  a  piice  satisfac- 
,  acting  merely  as  your  agent,  the  price  made  us  would  nat- 
Our  position  in  tlie  association  is  such  that  we  leel  confi- 
;  this  about.  Should  you  have  sutHcient  confidence  ,in  our 
Dint  us  your  agents  in  tliis  matter,  the  actual  placing  of  the 
quite  a  task,  to  our  minds — would  only  be  the  beginning  of  a 
rk  that  we  would  be  necessarily  called  upon  to  do  for  you  in 
a  dozen  mills,  more  or  less,  that  would  have  to  participate  in 
of  such  an  order.  In  consequence  of  which,  we  think,  in 
ervices  to  you,  as  we  do,  that  2J  per  cent,  brokerage  would 
)nable  cliarge.  Should  you  decide  to  accept  our  offer,  your 
our  instructions.  Very  respectfully,  yours, 

"Crane  Company. 
"George  L.  Forman,  Secretary. 

"Exhibit  B. 

ment,  made  and  entered  into  the of by  and  be- 
part—  of  tliB  first  j)art,  and  the part —  of  the  second 

th,  that  the  said  party  of  the  first  part,  for  and  in  consideration 
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of  one  dollar  to  it  in  hand  well  and  truly  paid  by  the  party  of  the  second  part, 
at  and  before  the  sealing  and  delivery  hereof,  the  receipt  of  which  is  Itereby 
aclcnowledged,  and  of  the  payments  hereinafter  mentioned  to  be  made  by 
the  said  party  of  the  second  part,  has  covenanted  and  agreed,  and  by  these 
presents  does  covenant  and  agree :    First,  to  furnish  and  deliver  to  the  said 

party  of  the  second  part miles  of  eight-inch  standard  nominal  weight 

line  pipe,  made  from  soft  iron,  free  from  blisters  and  other  imperfections,  and 
guarantied  to  stand  a  working  line  pressure  of  one  thousand  pounds  to  the 
square  inch  when  proved  and  tested  in  lines  as  hereinafter  provided;  «  *  * 
Heventh,  that  it  will  pay  to  the  party  of  the  second  part  all  damages  and  ex- 
penses of  every  icind  which  sei^ond  party  shall  sustain  by  reason  of  any  defect 
or  defects  in  the  pipe  delivered,  up  to  and  including  the  time  when  said  pipe 
is  tested  by  the  second  party  under  working  pressure  not  in  excess  of  one 
thousand  (1,000)  pounds  to  the  square  inch,  and  proved  tight  in  the  line,  and 
which  working  lest  shall  be  made  with  reasonable  promptness;  and,  eighth, 
that  it  will  pay  to  the  party  of  the  second  part,  as  liquidation  damages,  the 
sum  of  fifty  (950)  dollars  per  day,  for  each  and  every  day  after  said  *  •  * 
and  until  the  amount  of  pipe  agreed  to  be  furnished,  as  alxive  provided,  has 
been  furnished;  and  second  party  may  deduct  the  amount  of  such  damaites 
from  any  money  in  its  bands  due  tirst  party  for  pipe  furnished  under  this 
contract.  In  consideration  of  the  premises  the  said  party  of  the  second  part 
covenants  and  agrees  to  pay  to  the  party  of  the  first  part  the  sura  of  *  *  * 
per  foot  for  each  and  every  foot  of  pipe  received  by  it  under  this  contract, 
said  payments  to  be  made  on  each  car  load  of  pipe  within  fifteen  days  after 
the  receipt  of  the  same,  unless  counterlmlanced  by  damages  due  to  second 
party.  It  is  expressly  understood  and  agreed  by  and  between  the  parties 
hereto  that  the  representative  of  the  second  party  at  first  party's  mill  is  there 
only  for  the  purpose  of  seeing  that  the  said  pipe  comes  up  to  the  guarantied 
weight,  and  that  the  threads  and  sockets  are  not  manifestly  defective,  and 
said  pipe  shall  not  be  construed  to  be  accepted  by  second  party  by  reason  of 
any  payments  made  therefor,  so  as  to  relieve  first  party  from  liability  on  ac- 
count of  its  defective  character  until  the  same  has  been  laid  and  test»i  in  the 
line  and  proved.  In  witness  whereof,  the  parties  to  this  agreement  have 
hereunto  set  their  hands  and  seals,  the  day  and  year  first  above  written." 

In  each  paragraph  of  the  declaration  it  is  alleged  that  under  this  con- 
tract the  defendant  company  furnished  to  the  plaintiffs  statement  show- 
ing the  prices  at  which  it  would  deliver  to  the  plaintiff  the  pipe  so  agreed 
to  be  bought  and  delivered,  and  naming  the  companies  by  which  speci- 
fied quantities  thereof,  of  sizes  and  at  prices  stated,  would  be  manu- 
factured; and  that  thereafter,  at  times  and  places  stated,  the  defendant 
did  deliver  and  cause  pipe  to  be  delivered,  "as  in  compliance  with  the 
contract,"  but  that  the  defendant  had  failed  of  full  performance  of  the 
contract,  in  this:  "that  all  of  said  pipe  was  not  delivered  within  the 
times  limited  by  the  contract  for  the  delivery  thereof,"  of  which  failure 
a  specific  statement  is  made,  "and  that  said  pipe  was  uot  made  from 
soft  iron,  free  from  blisters  and  other  imperfections,  and  sufficiently 
strong  and  of  a  quality  such  as  to  stand  a  working  line  pressure  of  one 
thousand  jiounds  to  the  square  inch  when  proved  and  tested  in  lines, 
but  on  the  contrary,  was  of  a  weak,  imperfect,  poor,  and  defective  qual- 
ity, and  wholly  unable  to  stand  a  pressure  not  in  excess  of  one  thousand 
pounds  to  the  square  inch,  and  was  not  such  pipe,  nor  was  any  of  it,  as 
when  subjected  to  such  pressure  would  prove  tight."  The  difference  be- 
tween the  two  counts  is  that  one  is  drawn  upon  the  theory  of  a  rescission 
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id  seeks  a  reoovery  of  the  moneys  paid  thereon,  while 

images  on  account  of  the  breaches  alleged.     The  addi> 

of  eacb  are  framed  according  to  the  theory  on  which  it 

ither  counts  were  withdrawn,  and  judgment  rendered 

iff. 

o(/i,  James  S.  Harlan,  and  S.  S.  Gregory,  for  plaintiff  in 

N,  Circuit  Justice,  and  Grbsham  and  Woods,  Circuit 


t  Judge,  (after  rioting  the  facta.)  The  decision  of  the  cir- 
ipon  the  proposition  that  the  defendant  was  merely  the 
ntifT;  and,  if  that  be  conceded,  the  ruling  is,  of  course, 
.o  us,  however,  that,  while  the  contract  created  an  agency, 
constituted  the  defendant  an  agent  with  special  obliga- 
3  duties  which,  in  the  absence  of  express  stipulation,  are 
w  to  that  relation.  It  was,  of  course,  competent  for  the 
ime  their  contract,  and,  in  our  opinion,  they  so  framed 
atever  name  it  should  be  called,  that  the  defendant  be- 
1  respect  to  the  proposed  purchases;  but  in  respect  to  the 
sfer  and  delivery  of  the  goods  to  the  plaintiff  it  became 
intially  as  a  vendor.  An  apt  illustration  is  found  in  the 
r.  Livingston,  L.  R.  6  H.  L.  395,  406,  wherein,  in  respect 
a  commission  merchant  against  his  principal  to  recover 
»r  the  purchase  of  sugar,  which  the  defendant  had  refused 
se  the  quantity  was  less  than  the  amount  ordered,  Lord 
d: 

is,  for  the  reasooa  I  have  Indicated,  that  when  the  order  was 
plaintiffs  there  was  a  contract  of  agency  by  which  the  plain- 
to  use  reasonable  skill  and  diligence  to  procure  the  goods 
lelow  the  limit  given,  to  be  followed  np  by  a  transfer  of  the 
actual  cost,  with  the  addition  of  the  commission ;  but  that  this 
)  is  not  in  any  way  inconsistent  with  the  contract  of  agency 
in  the  parties,  by  virtue  of  which  the  plaintiffs  were  under  the 
Eike  reasonable  exertions  to  procure  the  goods  ordered  as  much 
as  they  could." 

der  the  contract  before  us,  the  defendant,  though  required 
1  its  own  name  and  upon  its  own  credit,  became  bound  to 
i  diligence  to  procure  the  pipe  to  be  purchased  at  the  low- 
price  not  in  excess  of  the  maximum  limit;  this  to  be  fol- 
ansfer  of  the  property  to  the  plaintiff  at  actual  cost  and 
vhich  the  plaintiff  was  to  pay  in  "spot  cash"  to  the  defend- 
18  fact  that  the  agency  is  declared  irrevocable  involves  no 
.  On  the  contrary,  the  two  phases  of  the  contract  are  in 
lony,  and  by  reason  of  their  connection  were  doubtless,  for 
ses  of  the  agreement,  incapable  of  revocation  or  termination 
without  the  consent  of  the  other,  even  though  nothing  had 
ed  to  that  effect.  The  stipulation,  which  in  effect  binds 
t  sa  a  vendor,  is  unequivocal  and  occurs  twice  in  the  con- 


Digitized  by 


Google 


640  FEDERAL   REPORTE3,  VOL  52. 

tract:  Jirsiy  that  "it  will  secure  the  delivery;"  and,  second,  that  "it  will 
deliver"  the  pipe  "specified  in  conformity  with  the  specifications,  and 
subject  to  the  conditions  and  tests  more  fully  set  forth"  in  the  exhibit 
attached  to  the  agreement.  This  does  not  mean,  and  cannot  reasonably 
be  conslrued  to  mean,  that,  in  respect  to  the  transfer  and  delivery  of  the 
pipe  to  the  plaintiff,  the  defendant  was  an  agent  merely,  and  bound  to 
do  no  more  than  exercise  reasonable  diligence  to  procure  of  manufac- 
turers comprising  the  pipe  association  (of  which  defendant  was  itself  a 
member)  contracts  for  the  deliver}'  of  such  pipe  as  was  required.  That 
the  parties  understood  this  when  settling  the  terms  of  their  agreement  is 
indicated  by  the  saving  clause,  twice  used,  against  "strikes  and  causes  be- 
yond control," — a  clause  which,  when  employed  in  respect  to  an  agency, 
is  superfluous  and  meaningless,  because  in  no  event  could  a  mere  agent 
be  responsible  for  the  consequences  of  a  strike,  or  other  cause  beyond 
control. 

It  is  an  unwarranted  assumption,  often  repeated  or  implied  in  the 
argument  made  in  support  of  the  ruling  below,  that  by  force  of  the  con- 
tract the  defendant  was  required  to  obtain  of  the  manufacturers  contracts 
in  the  form  of  the  exhibit,  and  that  for  the  matters  complained  of  the 
plaintiff's  remedy  should,  and,  as  nothing  to  the  contrary  is  averred,  pre- 
sumably could  be  sought  of  the  manufacturers  upon  those  contracts, 
and  not  of  the  defendant  upon  the  contract  in  suit.  There  is  no  support 
for  this  proposition,  except  in  the  fact  that  an  exhibit  showing  a  form 
of  contract  with  a  manufacturer  is  attached  to  and  made  a  part  of  the 
contract  between  these  parties.  But  manifestly  that  was  done  only  for 
the  purpose  of  defining  the  specifications,  conditions,  and  tests  under 
which  the  defendant  undertook  to  make  delivery  of  pipe  to  the  plaintifi^. 
That  is  the  purpose  stated,  and  no  other  is  fairly  inferable.  In  respect 
to  its  own  purchases,  therefore,  the  defendant  was  at  liberty  to  buy  on 
credit  or  for  cash,  and  with  or  without  warranty,  express  or  implied;  as 
it  chose.  It  could  buy  or  bargain  for  the  quantities  of  pipe  necessary 
to  supply  the  plaintiff,  or  it  could  purchase  in  larger  quantities,  and  for 
the  supply  of  other  customers,  being  bound  to  the  plaintiff,  whatever 
the  contract  made  with  the  manufacturer,  to  produce  no  evidence  of  the 
transaction  except  the  manufacturer's  original  invoice,  showing  the  pur- 
chase price.  And  of  such  contracts  it  is  difficult  to  see  how  the  plaintifi 
could  take  advantage,  even  if  they  happened  to  contain  provisions  which, 
if  available,  would  afford  relief.  Counsel  have  discussed  with  exhaust- 
ive research  and  learning  the  question  whether  or  not,  in  the  contracts  of 
purchase  made  by  the  defendant  for  the  purpose  of  complying  with  this 
contract,  there  was  privity  of  contract  between  an  original  vendor  and  the 
plaintiff,  b}'  reason  of  which  either  of  them  might  have  an  action  against 
the  other  for  any  breach  to  its  injury.  We  do  not  deem  it  necessary  to 
consider  that  question.  If  the  aflirmative  of  the  proposition  were  con- 
ceded, there  could  be  no  right  of  action  except  for  an  infraction  of  the 
contract  actually  made  by  the  agent;  and  that,  as  we  have  seen,  might 
or  might  not  extend  to  th6  subject  of  complaint.  The  contract  of  these 
parties,  as  we  view  it,  instead  of  leaving  the  plaintiff  to  a  circuitous  and 
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*,  affords  for  the  breaches  alleged,  and  upon  the 

ph  ,  a  right  of  action  directly  against  the  defend- 

the  circuit  court  is  therefore  reversed,  and  the 

astructions  to  overrule  the  demurrer  to  the  third 

of  the   declaration  respectively,  and  for  further 


Rbed  v.  Stapp. 
of  Appeals,  Seventh  Circuit    October  1, 1893.) 

(jRi8i>icmo?r  or  Cibouit  Coobt  op  Appeixs. 
«,  -which  provides  that,  where  there  is  a  special  finding  of 
ppeal  may  extend  to  the  sufflciency  of  the  facts  found  to  sup- 
ie  circuit  court  of  appeals  cannot  examine  tbe  evidence  to 
justifies  the  finding. 

OR. 

>ecial  finding  of  facta  safScient  to  support  the  judgment,  the 
rial  evidence,  not  affecting  such  finding,  is  harmless  error. 
;nt8 — Transfer  apteh  Dishoxok. 

e  note  ot  another  to  a  bank,  and  has  the  bank  cancel  the  note, 
dishonored  certificate  of  deposit  held  by  it  as  collateral  secu- 
le  he  takes  as  collateral  security  for  a  new  note  given  to  him  by 
such  certificate  subject  to  equities  existing  aeainst  the  origf- 
igh  the  bank  was  an  innocent  holder  for  value  before  dishonor. 

Circuit  Court  of  the  United  States  for  the  Northern 

illet  B.  Jenks  against  Guy  Stapp,  receiver  of  the 
ak  of  Monmouth,  111.  Plaintiff  died  pending  suit, 
ntor,  Frank  F.  Reed,  was  substituted  as  party  pluin- 
btained  judgment.  Plaintiflf  brings  error.  Affirmed, 
plaintiff  in  error. 
dcmnder,  for  defendant  in  error. 
;,  Circuit  Justice,  Woods,  Circuit  Judge,  and  Jenkins, 

ict  Judge.    This  suit  was  brought  at  law  by  Willet  B. 
!ased,  to  recover  the  amount  of  a  certificate  of  deposit, 
follows: 

The  First  National  Bank  of  Monmouth,  III. 

Nov.  5th.  1881. 
gg  has  deposited  in  this  bank  ten  thousand  dollars,  payable 
iimaelf  six  months  after  date,  on  return  of  this  certificate.    " 

"B.  T.  D.  Hubbard,  Cashier." 
Pay  to  bearer.   W.  M.  Gregg." 

1  disclosed  by  the  record,  was  this  :  The  First  National 
nouth  was  organized  under  the  national  banking  law  in 
.  The  period  of  legal  existence  granted  by  law  was  about 
could  not  be  extended.  Thereupon,  in  June,  1882,  the 
to  voluntary  liquidation,  and  adopted  the  necessary  legal 
.no.7— 41 
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steps  to  wind  up  its  affairs.  A  new  bank  with  tlie  same  name  was 
formed  by  substantially  the  same  persons  who  owned  the  stock  of  the 
former  bank,  and  with  the  same  persons  as  officers  who  held  similar 
jwsiiions  in  the  old  bank.  The  stockholders  of  the  old  bank  distributed 
among  themselves  the  accumulated  profits  of  this  business,  amounting 
to  6G  per  cent,  of  its  capital.  On  the  5th  day  of  July,  1882,  the  old 
bank  transferred  to  the  new  bank  its  bank  building,  and  all  the  fixtures, 
books,  and  appurtenances  of  the  bank,  its  redemption  fund  with  the 
United  States  treasurer,  its  bills  receivable  as  shoyrn  by  its  books,  and, 
in  consideration  thereoif,  the  new  bank  agreed  in  writing  to  pay  ofi"  and 
discharge  all  the  debts  and  liabilities  of  the  old  bank  to  its  depositors  of 
all  kinds  upon  book  account  and  certificates  of  deposit  "  to  the  extent 
and  amount  as  shown  by  tlie  books,"  whenever  and  as  they  should  be 
demanded.  The  new  bank  continued  business  until  April  8,  1884, 
when  it  closed  its  doors,  being  compelled  thereto  by  the  acts  of  its  cash- 
ier, who  proved  a  defaulter  to  the  amount  of  upwards  of  $100,000. 

The  certificate  of  deposit  upon  which  suit  is  brought  was  issued  by 
the  cashier  of  the  old  bank,  without  consideration,  without  deposit  of 
the  amount  therein  stated  by  Gregg  or  by  any  other  person,  and  solely 
by  way  of  margins  to  speculative  transactions  between  Hubbard,  the 
cashier,  and  the  payee,  William  M.  Gregg,  or  his  firm  of  Gregg,  Son  & 
Ck). ,  of  Chicago.  The  certificate  was  not  entered  upon  the  books  of  the 
old  bank.  The  bank  number  borne  by  the  certificate  was  in  fact  the 
number  of  a  certificate  issued  on  the  23d  day  of  February,  1881,  to  ono 
Langdon,  for  the  sum  of  $100,  and  which  was  duly  entered  upon  the 
books,  and  paid  by  the  bank  shortly  after  its  issUe,  and  before  the  date 
of  the  Gregg  certificate.  The  certificate  here  in  question  was  first 
pledged  by  Gregg,  Son  &  Co.,  on  September  6,  1883,  to  the  Continental 
National  Bank  of  Chicago,  as  collateral  to  a  loan  of  $10,000.  That 
loan  was  paid  in  October,  1883.  It  was  then  used  on  December  27, 
1883,  as  collateral  with  the  same  bank  for  a  loan  which  was  paid  Janu- 
ary 26,  1884.  It  was  again  pledged  by  Gregg,  Son  &  Co.  to  the  Con- 
tinental National  Bank  as  collateral  to  two  notes  of  that  firm,  each  for 
$5,000,  payable  on  demand;  one  dated  March  7,  1884,  and  the  other 
dated  March  24,  1884.  After  the  loan  of  December  27,  1883,  and  be- 
fore its  payment,  the  cashier  of  the  Continental  National  Bank,  becom- 
ing suspicious  of  the  certificate  by  reason  of  its  age,  had  an  interview 
concerning  it  with  Hubbard,  the  cashier.  He  asked  Hubbard  "if  the 
certificate  was  good;  if  it  was  genuine;  and  he  said  it  was  a  genuine 
certificate;"  that  it  was  a  private  matter  with  Gregg,  and  was  connected 
with  his  (Gregg's)  family  affairs.  Payment  of  the  certificate  was  de- 
manded of  the  new  bank  on  the  8th  day  of  April,'  1884, — the  date  of 
its  failure, — and  the  certificate  protested  for  nonpayment  on  the  follow- 
ing day.  On  the  11th  day  of  April,  1884,  a  transaction  was  had  by 
which  Willet  B.  Jenks,  the  intestate  of  the  plaintiff  in  error,  paid  to 
the  Continental  National  Bank  the  amount  of  the  indebtedness  of  Gregg, 
Son  &  Co.,  and  received  from  the  bank  the  certificate  ^  deposit  in  ques- 
tion. 
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upon  the  certificate  is  claimed  upon  the  ground 
*fational  Bank  was  a  bona  fide  holder  for  value  of 
at  the  defendant  bank  is  estopped  to  assert  either 
certificate,  or  its  nonliability  therefor  by  reason  of 
I  cashier  to  the  cashier  of  the  Continental  National 
of  which  the  loans  of  March  7th  and  March  27th 
Jents,  by  purchase  from  the  bank,  although  after 
ificate,  stands  in  the  shoes  of  the  bank,  and  takes 
cate,  unaffected  by  equities  as  between  the  maker 

I  the  part  of  the  defendant  is  that  the  certificate  was 
r  First  National  Bank  of  Monmouth,  and  not  by  the 
at  the  latter  never  assumed  its  payment,  the  certifi- 
iipon  the  books  of  the  old  bank;  that  the  certificate 
its  inception,  and  of  no  efiect  in  the  hands  of  Gre^, 
le  Continental  National  Bank  took  it  after  its  ma- 
d  with  the  equities  attaching  to  it  in  the  hands  of 
i  bank  could  not  be  estopped  by  the  declarations  of 
fter  the  bank  had  ceased  to  exist;  that  the  defendant 
ped,  because,  among  other  reasons,  the  declarations 
cnuineness  of  the  certificate  as  the  paper  of  the  former 
the  liability  of  the  defendant  bank  thereon;  and  that 
etween  the  Continental  National  Bank  and  Willet  B. 
nent  by  Jenks  of  the  debt  of  Gregg,  Son  &  Co.  at  their 
a  purchase  of  that  debt  and  its  collateral.  The  cause 
court  without  the  intervention  of  » jury,  and  the  issues 
f  the  defendant. 

clares  that  at  the  close  of  the  evidence  the  plaintiff  sub- 
urt  certain  propositions  of  law,  and  requested  the  court 
the  law  of  the  case,  but  the  court  ditregarded  and  over- 
if  the  same,"  and  found  the  law  and  the  facts  in  the  case 
len  follows  the  opinion  of  the  presiding  judge,  reciting 
ited  to  be  conceded,  and  holding  that  the  certificate  was 
sued;  that  the  defendant  bank  was  liable  for  the  valid 
Id  bank;  that  the  certificate  was  a  valid  security  in  the 
ontinentid  National  Bank  by  reason  of  the  estoppel-  stated 
it  the  transaction  between  Willet  B.  Jenks  and  the  Conti- 
al  Bank  was  a  payment  by  the  former  of  the  debt  of 
Co.  at  their  request,  a  payment,  caucsilation,  and  surren- 
ink  of  that  firm's  notes  held  by  it,  and  that  Jenks  took  a 

II  the  firm  for  the  money  paid  by  him,  and  that  he  did 
3  the  right  of  the  Continental  National  Bank,  but  held  the 
collateral  to  the  new  note  of  Gregg,  Son  &  Co.,  taken  bj*  him 
It  by  huu  of  their  debt,  after  maturity  of  the  certificate, 
iislionor;  and  so,  in  his  hands,  the  certificate  stood  charged 
equities  attaching  to  it  in  the  hands  of  Gregg. 

igs  of  a  trial  court,  whether  general  or  special,  have  the  ef- 
Jict  of  a  jury.    Rev.  St.  §  649.'     When  the  finding  is  spe- 
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cial,  the  review  on  appeal  may  extend  to  the  sufficiency  of  the  facts 
found  to  support  the  judgment.  Id.  §  700.  It  may  well  be  doubted 
whether  the  opinion  of  the  judge  which  here  is  said  to  constitute 
the  special  findings  of  fact  can  be  so  considered.  Dickinson  v.  Bank, 
16  Wall.  250.  The  opinion  states  certain  concessions  of  facts.  It 
also  advances  by  way  of  argument  certain  other  facts  said  to  be 
proven  by  the  evidence,  and  also  certain  evidence  as  grounds  for  the 
conclusion  of  the  court.  The  practice  adopted  by  counsel  in  this 
case  of  seeking  to  have  the  opinion  of  the  court  fulfill  the  office  of  a 
finding  is  not  to  be  commended.  The  special  finding  of  the  statute  is 
a  specific  statement  of  the  ultimate  facts  proven  by  the  evidence,  deter- 
mining the  issues,  and  essential  to  sustain  the  judgment.  It  corre- 
sponds to  the  special  verdict  of  a  jury,  and  should  be  equally  specific 
and  comprehensive.  It  should  declare  all  the  ultimate  facts  established 
by  the  evidence,  so  that  if  they  do  not  in  law  warrant  the  judgment,  an 
appellate  tribunal  may  direct  such  judgment  thereon  as  the  law  ad- 
judges upon  the  facts  determhied,  and  without  the  need  of  a  new  trial, 
as  was  done  in  R.  Scott  v.  Hickman,  112  U.  S.  150,  5  Sup.  Ct.  Rep.  56. 
Treating  the  opinion,  however,  as  a  special  finding  of  facts,  the  court  be- 
low found  as  conceded  facts  that,  after  dishonor  of  the  certificate  in 
question,  the  Continental  National  Bank  demanded  of  Gregg,  Son  &  Co. 
payment  of  the  loan,  for  which  it  held  the  certificate  as  collateral;  that 
Jenks,  at  the  request  of  Gregg,  paid  the  debt;  that  the  notes  of  Gregg, 
Son  &  Co.  were  canceled  and  surrendered;  that  the  certificate  was  de- 
livered to  Jenks,  who  took  notes  from  Gregg,  Son  &  Co.  for  the  amount 
of  the  principal  of  the  loan  paid  by  him,  and  held  the  certificate  as 
collateral  to  such  notes.  The  court  also  found  as  proven  by  the  evi- 
dence that  Jenks  was  a  brother-in-law  of  Gregg,  and  acted  for  him,  and 
to  protect  his  credit;  that  Jenks  "  did  not  even  keep  aliv^  the  bank  pa- 
per for  which  the  certificate  stood  as  security  in  the  hands  of  the  Con- 
tinental National  Bank,  but  allowed  that  to  be  canceled,  and  merely 
took  Gregg,  Son  &  Co.'s  paper  as  a  new  transaction  between  himself 
and  Gregg,  Son  &  Co.,  the  transaction  being  in  effect  a  loan  by  Jenks 
to  Gregg,  Son  &  Co.  of  $10,000,  with  this  certificate  of  deposit  as  secu- 
rity." This  finding  is  challenged  as  not  sustained  by  the  evidence,  and 
we  are  urged  to  so  declare.  We  have  no  authority  to  do  that.  Treat- 
ing the  opinion  as  a  special  finding,  we  are  only  at  liberty  to  consider 
whether  the  facts  found  in  law  sui)port  the  judgment.  The  findings  of 
the  trial  court  up^n  questions  of  fact  are  conclusive.  We  are  not  per- 
mitted to  examine  the  evidence  to  ascertain  whether  the  finding  of  fact 
be  thereby  justified.  Copdin  v.  Insurance  Co.,  9  Wall.  461,  467;  37ie 
Abbotsford,  98  U.  S.  440,  443;  Zeckendorf  v.  Johnson,  123  U.  S.  617,  8 
Sup.  Ct.  Rep.  261.  The  review  permitted  extends  only  to  the  question 
whether  the  facts  found  support  the  judgment  rendered.  Tyng  v.  Grin- 
nell,  92  U.  S.  467. 

It  cannot  be  seriously  urged  that,  the  facts  being  as  found,  the  judg- 
ment is  unwarranted.  The  question  of  the  liability  of  the  defendant 
bank  hinged  upon  the  further  question  whether  Jenks  stood  in  the  light 
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locent  purchaser  for  value.  The  court  held  that  the  Conti- 
tional  Bank  was  a  bona  fide  holder  for  value,  taking  the  certifi- 
representations  of  the  cashier  of  the  defendant  bank,  which 
I  estoppel.  Conceding  that  a  bona  fide  holder  for  value  of  com- 
aper  can,  by  endorsement  and  delivery  after  maturity  of  the 
ifer  his  title  upon  a  third  person  having  knowledge  of  its  in- 
perfeclions,  it  is  found  as  a  fact  that  this  was  not  done.  It 
ively  detennined  that  Jenks  paid  Gregg's  debt;  that  the  notes 
?led  and  surrendered,  not  endorsed  or  transferred  by  the  Con- 
v'ational  Bank.  For  the  amount  paid,  Jenks  took  notes  of 
a  &  Co.  running  to  himself,  with  the  certificate  as  collateral, 
ne  of  the  payment  by  him  the  defendant  bank  had  failed; 
•ate  had  been  protested  for  nonpayment.  He  took  it,  there- 
notice  of  dishonor,  and  cannot  be  held  an  innocent  purchaser. 
f  the  finding  that  this  certificate  was  fraudulently  issued,  and 
ut  consideration  to  the  knowledge  of  Gregg,  who  was  found 
irt  to  have  been  "a  knowing  and  willing  party  to  the  fraud" 
be  perpetrated  by  the  issuance  of  this  certificate,  one  taking 
ate  from  him  after  dishonor  cannot  be  accounted  an  innocent 
The  judgment  was  therefore  justified  by  the  finding. 
>-iew  it  seems  unnecessary  to  consider  the  other  errors  assigned, 
eptions  were  sustained,  the  substantial  facts  would  remain 
led  and  unquestionable  that  this  certificate  was  fraudulently 
i  without  any  consideration,  to  Gregg's  knowledge^  and  that 
c  it  as  collateral  to  Gregg's  debt  after  its  dishonor.  These 
ifficient  to  bar  a  recovery.  The  admission  of  immaterial  evi- 
itfecting  that  finding  could  not,  therefore,  injure  the  plaintiff, 
tutes  no  ground  for  reversal,  {Mining  Co.  v.  Taylor,  100  U.  S. 
ickU  v.  Stafford,  111  U.  S.  389,  4  Sup.  Ct.  Rep.  515;)  nor 
reception  of  incompetent  evidence  going  to  that  finding,  when 
nipetent  evidence  uncontradicted  on  the  same  point,  (^Cooper 
I  Wall.  105.)     The  judgment  is  aflSrmed. 

ice  Harlan  was  not  present  when  this  decision  was  an- 
ut  be  participated  in  the  hearing  and  decision  of  the  case, 
s  in  the  opinion. 
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United  States  v.  Nelson  et  al. 
(District  Court,  D.  Minnesota,    October  10, 1893.) 

1.  MONOPOLIBB — ScFFlCIESCt  OF  ISniCTMBNT— WoRDS  OF  StATOTB. 

Ad  indictment  under  the  act  of  congress,  "to  protect  trade  and  commerce  against 
unlawful  restraint  and  monopolies, "  (26  St.  at  Large,  p.  209,)  mast  contain  a  cer- 
tain description  of  the  offense,  and  a  statement  of  facts  constituting  same,  and  it 
is  not  sufficient  simply  to  follow  the  language  of  the  statute. 

2.  BxuB — What  Constitutes — Agkkement  to  Raise  Price. 

An  agreement  betwen  a  number  of  lumber  dealers  to  raise  the  price  of  lumber 
50  cents  per  thousand  feet,  in  advance  of  the  market  price,  cannot  operate  as  a  re- 
straint upon  trade,  within  the  meaning  of  the  act  of  congress  "to  protect  trade  and 
commerce  against  unlawful  restraint  and  monopolies, "  (26  i.  at  Large,  p.  309,)  un- 
less such  agreement  involves  an  absorption  of  the  entire  traffic,  and  is  entered  into 
for  the  purpose  of  monopolizing  trade  in  that  commoditor  with  the  object  of  extor- 
tion. 

At  Law.  Indictment  under  the  act  of  July  2,  1890,  (26  St.  at  Large, 
p.  209,)  "to  protect  trade  and  commerce  against  unlawful  restraints  and 
monopolies."     Demurrer  to  all  the  counts  sustained. 

The  United  States  District  Attorney. 

W.  E.  Hale,  for  defendants. 

Nei^on,  District  Judge.  In  the  case  of  United  States  v.  Benjamin  F. 
Nelson,  Sumner  T.  McKnight,  William  H.  H.  Day,  et  aL,&  demurrer  is 
interposed  to  the  indictment.  Pressure  of  business  in  court  has  prevented 
an  earlier  decision,  and  I  can  now  only  give  my  reasons  briefly  for  sus- 
taining the  demurrer.  The  indictment  intends  to  charge  offenses  under 
the  act  of  congress  entitled  "An  act  to  protect  trade  and  commerce  against 
unlawful  restraints  and  monopolies."  This  statute  declares  contracts, 
combinations  in  the  form  of  trusts  or  otherwise,  and  monopolies  to  re- 
strain trade  or  commerce  among  t'ne  several  states  and  foreign  nations, 
illegal,  and  makes  them  offenses,  and  affixes  the  punishment.  The  in- 
dictment purports  to  charge  the  defendants  with  violating  the  law  by  en- 
tering into  a  contract,  ami  unlawfully  engaging  in  a  combination  in  the 
form  of  a  trust,  and  confederating  together  in  a  conspiracy  in  restraint 
of  trade  among  the  several  states.  There  are  12  counts  in  the  indict- 
ment. The  first  6  counts  charge  the  offense  in  the  language  of  the 
statute,  and  the  otliers  set  forth  facts  which  are  claimed  to  constitute  the 
offense.  The  federal  courts  by  this  act  are  given  jurisdiction  to  apply 
remedies  in  cases  where  interstate  commerce  is  injuriously  affected  by 
combinations  and  contracts  which  the  state  courts  had  formerly  applied 
to  protect  local  interests.  In  order  to  administer  the  law,  the  court 
must  determine  what  is  an  unreasonable  and  unlawful  restraint  of  trade 
or  commerce  by  contracts,  trusts,  and  conspiracies,  add  whether  a  con- 
tract is  injurious  to  the  public.  In  all  cases  at  common  law,  it  must  be 
made  to  appear  that  the  acts  complained  of  threatened  the  interests  of 
the  public,  and  this  is  true  whether  the  remedy  sought  to  be  applied  is 
by  civil  or  criminal  proceedings.  It  is  urged  by  the  district  attorney 
that,  the  offense  being  statutory,  the  general  rule  in  such  cases,  to  wit, 
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allege  the  offense  in  the  language  of  the  statute, 
six  counts.  I  cannot  agree  to  that.  This  is  not 
ct  necessary  to  constitute  the  offense  is  charged,  or 
3y  following  the  words  of  thestatute;  and  the  words 
L  directly,  without  any  uncertainty  or  ambiguity, 
enients  necessary  to  constitute  the  offense;  and  it  is 
>w  only  the  language  of  the  statute.  Where  the  act 
an  otTense  only  from  the  means  used  to  effect  it,  as 
indictment  must  state,  where  it  is  practicable,  so 
its  illegality  and  charge  the  accused  with  a  substan- 
r.  S.  V.  Cniikshank,  92  U.  S.  558.  The  charge  must 
t  of  facts  constituting  the  offense,  and  a  certain  de- 
ch  this  indictment  does  not  in  either  of  the  first  six 
annot  be  sustained. 

forth  in  the  last  six  counts  describe  an  offense  which 
?  The  first  of  these  counts  charges,  in  substance,  that 
re  each  dealers  in  lumber  in  the  United  States,  and 
isiness  at  numerous  towns  and  cities  in  different  states, 
er  7  th,  at  the  city  of  Minneapolis,  they  agreed  to- 
would  raise  the  price  of  lumber  60  cents  per  thou- 
nce  of  the  market  price  of  pine  lumber  in  the  states  of 
esota,  Iowa,  Illinois,  and  Missouri,  and  in  pursuance 
it  they  did  then  and  there  raise  the  price  of  pine  lum- 
thousand  feet  in  each  of  said  states  in  which  they  trans- 
How  this  advance  in  price  by  these  parties  in  the  several 
.  could  regulate  thereby  the  price  for  all  dealers  is  not 
ppears  that  the  idea  of  the  pleader  was  that  a  mutual 
sen  several  dealers  that  they  would  raise  the  price  of  the 
or  manufactured  by  themselves  50  cents  per  thousand 
market  price  necessarily  advancetl  the  price  of  all  the 
•  sale  in  those  states  to  that  extent,  and  none  could  be 
I  less  price.  While  it  may  be  true  that  some  of  the  other 
ittempt  to  induce  purchasers  to  be  governed  by  the  price 
locality  by  the  parties  to  the  agreement,  and  try  to  keep 
competition  in  the  commodity  would  soon  bring  the  price 
,bere  were  fraudulent  or  coercive  means  resorted  to  for  the 
raining  other  dealers,  and  preventing  them  from  exercising 
^rnent  as  to  prices. 

int  between  a  number  of  dealers  and  manufacturers  to  raise 
they  practically  controlled  the  entire  commodity,  cannot 
restraint  upon  trade,  nor  does  it  tend  to  injuriously  affect 
Unless  the  agreement  involves  an  absorption  of  the  entire 
aber,  and  is  entered  into  for  the  purpose  of  obtaining  the 
1  of  it  with  the  object  of  extortion,  it  is  not  objectionable  to 
n  my  opinion.  Competition  is  not  stifled  by  such  an  agree- 
Iher  dealers  would  soon  force  the  parties  to  the  agreement 
e  market  price,  or  a  reasonable  price,  at  least.  What  has 
regard  to  this  count  applies  to  the  remaining  five,  in  which 
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wrongAil  oombinations  and  conspiracies  in  restraint  of  trade  are  alleged, 
and  a  monopoly  of  the  whole  or  a  part  of  the  trade  and  commerce  in 
lumber  in  the  several  states  mentioned.  The  allegations  are  too  indefi- 
nite and  uncertain,  and  the  demurrer  to  all  the  counts  ia  austaiaed. 


Stahl  v.  Williams. 

(Otreuit  Court,  D.  Connecticut.    September  n,  USI.) 

Ho.  708. 

L  PATBim  Km  iKTBimoNS— AoquiBSOBMoa— Btissnob. 

On  a  motion  for  preliminary  injunction  the  patentee  made  aflSdaTit  tbat  he  pnt 
the  invention  into  practical  use  about  the  time  of  the  applioation,  and  it  had  been 
In  practical  use  ever  since;  that  the  rights  of  the  owner  of  the  patent  had  been  ao- 
qnfesced  in  by  the  public ;  that  the  invention  bad  been  applied  to  many  hundred 
machines:  that  he  had  never  given  any  licenses,  or  sold  any  manufactnring  rights; 
and  that  the  validity  of  the  patent  had  never  been  questioned.    The  assignee  of  the 

Satent  made  afBdavlt  that  be  had  applied  the  patent  since  iJanuary,  1893.    Held, 
lat  this  was  insufficient  to  show  public  acquiescence. 

t,  EUmB — FSELIMINABT  ISJUNCTIOM— PbIOB  AlMUDIOATtOIT. 

On  a  motion  for  a  preliminary  injunction,  complainant  Introdnoed  the  record  of 
another  circuit  court,  showing  that  in  a  suit  by  him  against  a  third  person  the  court 
found  infringement,  and  granted  a  restraining  order;  that  subsequently  this  tn- 
Innctlon  was  made  perpetual,  but  there  was  nothing  to  show  that  any  question  as 
to  patentable  novelty,  the  prior  state  of  the  art,  or  public  aoquiesceooe,  were  raised 
therein.    Beld,  that  suoh  an  adjudication  was  not  of  oontrouing  weight. 

On  a  motion  for  preliminary  Inlunotlon,  a  prior  adjudication  in  another  circuit, 
finding  infringement,  and  awarding  a  perpetual  injunction,  is  not  conclusive,  when 
the  alleged  infringing  devices  are  materially  different  in  the  two  cases. 
4  Same— pRELiMiNAKT  Injonotion — ^Inprinobmbnt. 

Letters  patent  No.  ^8,296,  issued  to  Halstead,  May  28,  1882,  cover  an  egg-holding 
tray  for  incubators,  having  wires  or  cross  bars,  in  combination  with  a  muslin  web  ' 
below  the  same,  on  which  the  eggs  rest,  and  which  is  movable  by  means  of  rollers 
so  as  to  turn  the  eggs.  In  his  application  the  patentee  claimed  as  his  Improvement 
an  arrangement  whereby  the  eggs  rested  between  cross  bars  not  supporting  the 
eggs,  and  disclaimed  cross  rollers  on  which  the  eggs  rest.  In  defendant's  incu- 
bator tbe  eggs  rest  upon  a  cloth  supported  by  cross  bars,  and  the  cloth  revolves  on 
rollers,  but  the  rollers  serve  both  to  support  the  eggs  and  to  hold  them  In  plaoe 
while  the  cloth  is  moved  to  turn  tbem.  Defendant's  device  had  greater  likeness  to 
a  prior  patent  than  to  that  of  complainant.  There  was  no  evidence  that  serious 
Injury  would  be  caused  by  withholding  a  preliminai7  injunction.  Held,  that  the 
same  should  be  denied, 

B.   BAXB— DiSCLAIHBB. 

Letters  patent  No.  868,249,  issued  in  1887  to  Gtaorge  H.  Btabl,  oovera  in  elaim  3  an 
incubator  In  which  uniform  heating  is  secured  by  a  flat  tank  overlying  the  cham- 
ber, and  divided  by  two  partitions  extending  from  one  end  nearly  to  the  other,  the 
hot  water  being  discharged  by  pipes  into  the  outer  divisions,  and  carried  off  by  a 
single  return  pipe,  leading  from  a  point  between  the  partitions.  Defendant  sub* 
stitutes  pipes  for  the  partitions,  and  it  appeared  that  the  patentee  originally  claimed 
•ubstantially  similar  pipes,  but,  the  same  being  rejected,  he  dlsolaimed  the  use  of 
pipes  for  maintaining  an  even  temperature.  Held,  that  the  claim  should  be  strictly 
construed  against  him,  and  that  a  preliminary  Injunction  should  be  denied,  espe- 
cially as  it  appeared  that  both  pipes  and  partitions  had  been  used  prior  to  the 
patent. 

In  Equity.  Bill  by  George  H.  Stahl  against  Albert  F.  Williams  for 
infringement  of  patents.  On  motion  for  preliminary  injunctioo.  De- 
nied. 

/.  /.  Jenningt,  for  complainant. 
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lf;e.  The  complainant  claims  under  six  pat- 
ients in  incubators,  but  only  two  of  these  are 
on  of  the  prayer  for  a  preliminary  injunction, 
known  as  the  "Halstead  Patent,"  was  issued  to 
>2 ,  and  was  assigned  to  complainant  on  Febru- 
3  No3.  6  and  7,  which  complainant  alleges  are 
ire  as  follows: 

xay,  the  combination,  with  the  wires  or  cross  bars, 
lar  material,  on  which  the  eggs  rest,  and  which  is 
eggs,  substantially  as  set  forth.  (7)  The  combina- 
1  turning  tray,  of  cross  wires  or  bars,  a  web,  ami 
eb  may  be  wound,  substantially  as  set  forth." 

position,  while  turning  in  said  tray,  by  wires 
;  advantage  of  this  arrangement  lies  in  the  fact 
led  without  the  danger  of  breakage.  In  defend- 
rest  upon  a  cloth  supported  by  parallel  bars  of 
ves  on  rollers  as  in  complainant's  tray,  but  in 
ers  serve  both  as  a  support  for  the  eggs,  and  to 
5  the  cloth  is  revolved  to  turn  them.  Complain- 
ice  for  supporting  and  turning  eggs  is  a  mechan- 
nvention,  and  an  infringement  thereof.  Com- 
ced  the  affidavit  of  Halstead,  the  patentee,  for 
acquiescence  of  the  public  in  the  validity  of  said 
>art  of  the  affidavit  is  as  follows: 

i  same  into  practical  use  about  the  time  the  applica- 
:  that  the  same  has  been  in  practical  use  ever  since, 
er  of  said  letters  patent  in  said  invention  have  been 
ic,  and  that  this  invention  has  l>een  applied  to  a 
hines;  that  he  has  never  licensed  any  one  to  make 
f  manufacturing  rights  to  make  it,  and  the  validity 
never  been  questioned." 

)  introduced  in  evidence  an  order  of  the  circuit 
ites  for  the  southern  district  of  Illinois,  dated 
in  a  suit  brought  by  the  complainant  against 
rein  the  court  found  the  egg  tray  of  the  defend- 
in  infringement  of  complainant's  patent,  and  re- 
he  defendants  therein  from  further  manufacture 
further  order  of  the  court;  the  cause  being  con- 
ring  to  April  23,  1892.  On  June  9,  1892,  and 
s  case  had  been  closed,  complainant,  by  leave  of 
ibits  introduced  upon  the  hearing  in  said  case  in 
the  final  decree  of  said  court,  making  said  tem- 
etual. 

luced  several  patents  for  the  purpose  of  showing 
he  time  when  complainant  obtained  his  patent, 
ible  novelty  therein.  One  of  these — the  Renv.'ick 
granted  in  1880 — described  a  tray  in  which  the 
rollers,  or  "on  an  endless  apron,  carried  upon  tlie 
he  eggs  were  turned  by  means  of  the  revolving 
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rollers,  with  or  without  said  apron.  Another  patent — the  Martin  pat- 
ent, No.  237,689,  granted  in  1881 — described  a  series  of  rollers  sup- 
porting the  eggs,  which  revolved  upon  their  axes,  and  turned  the  e^s. 
Other  patents,  granted  prior  to  that  of  complainant,  described  egg  trays 
with  grating  covered  with  cloth,  as  claimed  by  complainant.  The  de- 
vice of  the  defendant  more  nearly  resembles  the  devices  employed  in 
certain  of  these  earlier  patents  than  those  claimed  in  the  Halstead  pat- 
ent. There  the  cross  wires  and  wire  netting  are  distinct,  and  used  for 
entirely  different  purposes.  The' wires  above  the  cloth,  and,  as  the  pat- 
entee describes  them,  "near  the  top  of  the  tray,"  prevent  the  eggs  from 
moving  along  when  the  cloth  is  turned  while  the  eggs  rest  upon  the  net- 
ting. Neither  in  defendant's  device  nor  in  the  Renwick  patent  are  there 
any  wires  above  the  cloth,  but  the  rollers  below  it  serve  the  double  pur- 
pose of  supporting  the  cloth  and  of  holding  the  eggs  in  place  while  turn- 
ing. It  further  appeared  that  Halstead,  in  his  application  for  a  patent, 
claimed  as  his  improvement  an  arrangement  whereby  the  eggs  rested  be- 
tween cross  bars  not  supporting  the  eggs,  and  disclaimed  cross  rollers  on 
which  the  eggs  rested. 

The  affidavit  of  complainant  that  he  applied  the  patent  since  January, 
1892,  and  that  of  the  patentee,  quoted  above,  are  the  only  evidences  of 
public  acquiescence.  None  of  the  cases  cited  by  complainant's  counsel 
show  that  such  use  would  be  sufficient  to  establish  the  claim  of  public 
acquiescence. 

A  suitable  adjudication  of  another  federal  court,  on  final  hearing, 
upon  the  validity  of  this  patent  and  the  infringements  thereof,  would 
have  great,  if  not  controlling,  weight  in  the  determination  of  the  same 
question  in  this  court.  But  it  does  not  seem  to  me  that  this  is  such 
an  adjudication,  for  the  following  reasons:  The  restraining  order  or 
injunction  originally  granted  was  made  perpetual  at  the  final  hearing 
but  no  further  finding  was  made  thereon.  Although  this  case  was  re- 
opened to  permit  complainant  to  introduce  evidence  as  to  said  decree, 
none  was  offered  to  show  that  the  questions  as  to  the  state  of  the  art  or 
public  acquiescence  were  presented  for  the  consideration  of  the  court. 
It  does  not  even  appear  that  the  question  of  patentable  novelty  was  be- 
fore the  court,  except  as  it  may  be  inferred  from  the  decree  of  the  court. 
The  decision  seems  to  be  based  simply  upon  "the  bill  of  complaint, 
the  affidavits  of  the  respective  parties,  and  arguments  of  counsel."  No 
opinion  of  the  court  was  filed  with  the  paj)ers. 

But  there  is  another  reason  why  said  decree  is  not  binding  in  this 
case.  An  examination  of  the  exhibits  in  the  case  in  Illinois  shows  that 
the  infringing  device  differed  materially  from  that  of  the  defendant,  in 
having  both  the  wire  netting  below,  and  the  cross  wires  above,  the  cloth 
apron,  as  in  complainant's  patent.  Forthe.se  reasons  I  think  complain- 
ant has  failed  to  show  that  the  decree  of  the  Illinois  court  controls  this 
case. 

The  other  patent  against  the  infringement  of  which  an  injunction  is 
asked  is  No.  368,249,  granted  in  1887,  to  complainant.  The  claim 
No.  3,  of  which  defendant's  device  is  alleged  to  be  an  infringement,  is 
as  follows: 
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means    of  uniformly  heating  its  interior  chamber, 

lid    chamber,  and  provided  with  the  two  partitions 

nearly  to   the  other  on  opposite  sides  of  its  middle, 

e   external    beating  vessel,  the  two  pipes,  a,  leading 

e  sides  of  the  tank  outside  of  the  partitions,  and  the 

At  the   same  end  of  the  tank,  and  extending  from  a 

.ions  to  the  base  of  the  heater,  whereby  the  hot  water 

E'nts  along  the  sides  of  the  tank,  and  returned  through 

also  vras  held  valid,  and  a  perpetual  injunction 
idants,  by  the  court  in  the  decree  hereinbefore  re- 
£.  \n  Illinois.  The  reasons  already  stated  why  that 
•nclvisive  herein  as  to  the  Halstead  patent  apply  to 
ifendant  substitutes  pipes  for  the  partitions  patented 
Complainant  claims  that  said  pipes  are  a  mechanical 
partitions.  But  defendants  showed,  by  the  copy  of 
the  matter  of  the  above  patent,  that  the  complainant 
pipes,  substantially  as  used  in  defendant's  incubator, 
i\t  ofBce  having  rejected  such  claim,  complainant  in- 
cation  the  following  disclaimer: 

t  heating  pipes  have  been  variously  arranged  to  maintain 
ture  in  an  incubator;  but  a  flat  tank,  with  partitions,  such 
nd  described,  has  been  found  to  give  the  result  desired  in  a 
manner,  and  at  less  cost." 

quiescence,  the  claim  of  the  patentee  as  allowed  must 
icily  against  him  and  in  favor  of  the  public.  Mott  Iron 
ird  Mamfg  Co.,  59  0.  G.  2067,  51  Fed.  Rep.  81,  and 

nt  further  showed  by  the  patent  to  Cantelo,  No.  5,204, 
the  patent  to  Davis,  No.  11)3,490,  granted  in  1877;  the 
),121,  granted  in  1881;  and  the  patent  to  Rosebrook,  No. 
ted  in  1886;  that  both  pipes  and  partitions  had  been 
the  issuance  of  complainant's  patent,  and  for  the  purposes 
)mplainaut. 

tier  hand,  complainant  claims  that  the  patents  introduced 
,t  are  mere  paper  patents,  which  never  had'  any  prao- 
while  his  patents  are  of  great  utility.  Where  the  ques- 
ulable  novelty  is  doubtful,  an  extensive  use  by  the  public 
the  doubt  in  favor  of  the  patentee.  T<ij>liff  v.  Topliff,  59 
I,  12  Sup.  Ct.  Rep.  825.  On  the  whole,  however,  the 
resented  has  raised  in  my  mind  such  a  substantial  doubt 
;o  infringement  in  either  case,  that,  in  the  absence  of  any 
\»at  complainant  will  be  seriously  injured  by  withholding 
linary  injunction,  I  do  not  leel  justified  in  granting  it.  "A 
:y  injunction  ought  never  to  be  issued  unless  the  right  of  a 
s  an  established  ov  admitted  one,  and  unless  the  invasion  of 
\s  proved  beyond  a  reasonable  doubt."  Parenmit  Co.  v.  Citij 
;t)i,  4  Fish.  Pat.  Cas.  189.  It  does  not  seem  to  me  that  the 
i  raised  can  be  fully  and  fairly  disposed  of  on  the  hearing  of 
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the  application  for  a  temporary  injunction,  and  I  think  no  injunction 
should  issue  until  after  a  lull  and  final  bearinp;. 
The  motion  for  a  preliminary  injunction  is  denied. 


The  Louis  Olshm. 
Haritwbn  v.  The  Louis  Olskn. 

(District  Court,  N.  D.  California.    October  7, 1893.) 

No.  10.431. 

L  U^BiTim  LiBNS— Statb  Statutis— Federai  COtTKTS. 

United  States  district  courts  having  jurisi'.iction  of  a  contract,  as  a  maritime  one, 
oan,  under  admiralty  rule  IS,  enforce  liens  giv6n  for  its  security  by  state  laws.  The 
Lottnwanrui,  21  Wall.  558,  followed. 

3.  Statutes — CoNSTRtrcTiou — Cosfliotino  Provisions. 

The  constitution  of  California  provides  that  no  law. shall  be  amended  by  refer- 
ence to  its  title,  but  shall  be  re-enacted  and  published  at  length  as  amended'.  Code 
Civil  Proc.  Cal.  j(  813,  was  amended  and  i-e-euacted  by  an  act  which  amended  the 
Code  generally,  and  provided  that  all  laws  inconsistent  therewith  should  be  re- 
pealed, ifcid,  that  a  clause  of  this  section  which  remained  unchanged  was  not 
80  re-enacted  as  to  make  it 'a  later  statute  than  one  prevailing  before  such  re-enact- 
ment. Banroad  Co.  v.  ShackelJ'ord,  68  Cal.  261-2e5,  followed. 
8.  Same. 

Pol.  Code  Cal.  §  4481,  provides  that,  if  the  provisions  of  any  title  of  the  Califor- 
nia Codes  conflict'  with  the  provisions  of  another,  the  provision  of  each  must  pre- 
vail as  to  all  questions  arising  out  of  the  subject-matter  of  such  title.  Code  CJivtl 
Proc.  §  5,  provides  that  provisions  of  this  Code,  so  far  as  they  are  substantially  the 
same  as  the  existing  statutes,  must  be  construed  as  a  continuation  thereof,  and  not 
as  new  enactments.  Held,  that  section  5  of  the  Code  of  Civil  Procedure  prevails 
over  section  4481  of  the  Political  Code  in  the  construction  of  Code  Civil  Proc.  $  813. 
and  Civil  Code,  §  3055,  which  are  in  conflict.  People  v,  Freese,  18  Pac.  Rep.  812,  76 
Cal.  684,  followed. 

4.  Same— Maritime  Liens— Master's  Wages. 

The  common  law  of  England,  (which  frave  a  master  no  Hen  on  a  ship  for  his 
wages,)  by  Act  Cal.  April  13,  1850,  was  adopted  as  to  all  courts  of  the  state.  By 
Pr.  Act  Cal.  §  817,  adopted  April  29. 1851,  n  master  was  given  such  a  lien.  This  was 
re-enacted  in  Code  Civil  Proc.  S  813.  Civil  Code,  S  3055,  which  took  effect  Janu- 
ary 1,  1S73.  provided  that  a  master  should  have  no  such  lien.  Pol.  Code.  J  44.X0, 
provides  that  the  provisions  of  the  Codes  shall  be  construed  as  if  enacted  at  the 
same  moment  of  time.  Held,  that  under  Code  Civil  Proc.  %  5,  section  3055  of  the 
Civil  Code  and  section  S13  of  the  Code  of  Civil  Procedure  are  re-enactments  of 
the  acts  of  1850  (the  common  law)  and  1851,  respectively,  and  section  813  of  the 
Code  of  Civil  Procedure,  being  the  latest  declaration  of  the  will  of  the  legislature, 
should  therefore  prevail. 

In  Admiralty.     Suit  by  Charles  Haritwen  against  the  ?team  schooner 
Louis  Olsen  for  wngts  ns  master.     Exceptions  to  libel.     Overruled. 
Page  dc  Edla,  for  libelant. 
W.  W.  Davidson,  for  respondent. 

Morrow,  District  Judge.  This  suit  is  brought  by  Charles  Haritwen 
against  the  steam  schooner  Louis  Olsen,  to  recover  the  sura  of  $1,396.30, 
claimed  to  be  due  the  libelant  as  wages.  The  claimant  excepts  to  the 
libel  on  the  ground  that  it  appears  from  the  libel  that  whatever  wages 
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53  performed  or  rendered  by  the  libelant  were 
I  was  acting  in  the  capacity  of  master  of  the 
id  by  the  libelant  under  the  provisions  of  seo- 
vil  Procedure  of  this  state,  which,  among  other 
steamers,  vessels,  and  boats  are  liable  (1)  for 
at  the  request  of,  or  on  contract  with,  their 
masters,  or  consignees."  In  the  case  of  The  Lot- 
iO,  it  was  held  by  the  supreme  court  that  the 
id  States,  having  jurisdiction  of  a  contract  as  a 
ler  the  provisions  of  the  twelfth  admiralty  rule, 
mforce  liens,  given  for  its  security,  when  cre- 
n  the  case  of  The  Mary  Oratwick,  2  Sawy.  342, 
held  that  the  master  of  a  vessel,  engaged  in 
.ters  of  this  state,  might  proceed  tn  rem  in  this 
I  apon  the  lien  created  by  the  law  of  this  state, 
d  by  Judge  Fikld,  sitting  in  the  circuit  court. 
I  was  the  law  at  that  time,  but  it  is  said,  on 
lat  the  state  lien  no  longer  exists.  At  the  time 
rose  in  this  court,  in  1872,  the  domestic  lien 
317  of  the  practice  act  of  this  state.  The  Codes 
enal,  and  Political)  took  effect  January  1, 1873. 
>rporated  into  the  Code  of  Civil  Procedure,  and 
■  act  became  section  818  of  the  latter  Code.  But 
provided,  in  section  8055:  "The  master  of  a 
independent  of  possession,  upon  the  ship  and 
necessarily  made  or  liabilities  necessarily  in- 
inefitof  the  ship,  but  has  no  lien  for  his  wages." 
:n  provisions  of  the  Code  of  Civil  Procedure  and 
question  is,  which  is  now  the  law  of  this  state? 
[d  naturally  be  to  ascertain  which  of  these  two 
tression  of  the  will  of  the  legislature;  but  section 
le  provides  that,  "with  relation  to  each  other, 
ir  Codes  must  be  construed  *  *  *  as  though 
,  passed  at  the  same  moment  of  time,  and  were 
9."  This  provision  disposes  of  any  question  as 
B  later  enactment.  The  location  of  two  sections, 
would  afford  a  rule  of  construction  in  the  pre- 
section  in  number  was  the  last  in  time,  and  in- 
iviaioDS  of  a  prior  conflicting  section;  but,  in  the 
:ting  sections  belong  to  different  Codes,  and,  un- 
of  construction,  we  are  not  at  liberty  to  assume 
were  passed  otherwise  than  at  the  same  moment 

lat  section  813  of  the  Code  of  Civil  Procedure  was 
1  in  1874  by  an  act  which  amended  the  Code  gen- 
ided  that "  all  provisions  of  law  inconsistent  with 
;t  are  hereby  repealed; "  but,  in  this  re-enactment, 
ade  in  the  subdivision  of  the  section  now  under 
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consideration.  The  amendment  was  in  another  subdivision  and  upon  a 
different  subject.  The  constitution  of  this  state  requires  that  "uo  law 
shall  be  revised  or  amended  by  reference  to  its  title;  but  in  such  case  the 
act  revised  or  section  amended  shall  be  re-enacted  and  published  at 
length,  as  revised  or  amended."  Is  such  a  re-enactment  a  sufficient  ex- 
pression of  the  will  of  the  legislature  to  authorize  us  to  hold  that  a  lien 
in  favor  of  the  master  for  his  wages,  created  by  the  first  subdivision  of 
section  813  of  the  Code  of  Civil  Procedure,  has  been  re-enacted  so  as  to 
repeal  that  part  of  section  3055  of  the  Civil  Code  which  declares  tliat  he 
has  no  lien? 

In  Sutherland  on  Statutory  Construction,  (section  133,)  the  rule  re- 
specting the  effect  of  amendments  of  this  character  is  stated  as  follows: 

"The  constitutional  provision  requiring  amendments  to  be  made  by  setting 
out  the  whole  section  as  amended  was  not  intended  to  make  any  different 
rule  as  to  the  effect  of  such  amendments.  So  far  as  the  section  is  changed, 
it  must  receive  a  new  operation;  but  so  far  as  it  is  not  changed,  it  would  be 
dangerous  to  hold  that  the  mere  nominal  re-enactment  should  have  tlie  effect 
of  disturbing  the  whole  body  of  statutes  in  pari  materia  which  bad  l>een 
passed  since  the  tirst  enactment.  There  must  be  something  in  the  nature  of 
the  new  legislation  to  show  such  an  intent  with  reasonable  clearness  before 
an  implied  repeal  can  be  recognized.  The  amendment  operates  to  repeal  all 
of  the  section  amended,  not  embraced  in  the  amended  form.  The  portions 
of  the  amended  sections  which  are  merely  copied  without  change  are  not  to 
be  considered  as  repealed  and  again  enacted,  but  to  have  been  the  law  all 
along;  and  the  new  parts,  or  the  changed  portions,  are  not  to  be  taken  to 
have  been  the  law  at  any  time  prior  to  the  passage  of  the  amended  set." 

This  rule  is  supported  by  abundant  authority,  and  was  approved  by 
the  supreme  court  of  this  state  in  Railroad  Co.  v.  Shackelford,  63  Cal.  261- 
265.  The  re-enactment  of  section  813  of  the  Code  of  Civil  Procedure  is 
therefore  without  value  in  determining  this  question  of  conflict. 

It  is  next  claimed  that  section  4481  of  the  Political  Code  furnishes  the 
proper  rule  of  construction,  as  follows: 

"If  the  provisions  of  any  title  conflict  with  or  contravene  the  provisions  of 
another  title,  the  provisions  of  each  title  must  prevail  as  to  all  matters  and 
questions  arising  out  of  the  subject-matter  of  such  title." 

It  is  urged  that  section  3055  is  found  in  a  title  Of  the  Civil  Code  which 
treats  of  liens  in  general,  whereas  section  813  is  found  in  a  special  place 
in  the  Code  of  Civil  Procedure  which  treats  of  actions  against  steamers, 
vessels,  and  boats;  and,  as  the  question  in  controversy  relates  to  a  lien, 
it  is  claimed  that  the  former  section  must  prevail;  but  in  People  v.  Fre^se, 
76  Cal.  634,  18  Pac.  Rep.  812,  the  supreme  court  of  this  state  rejected 
this  rule  of  construction  in  favor  of  a  rule  provided  in  section  5  of  the 
Political  Code,  which  is  as  follows: 

"The  provisions  of  this  Code,  so  far  as  they  are  substantially  the  same  as 
existing  statutes,  must  be  construed  as  continuations  thereof,  and  not  as  new 
enactments." 

This  is  precisely  the  language  of  section  5  of  the  Codq  of  Civil  Pro- 
cedure, and  the  question  involved  in  People  v.  Freese,  as  to  the  superior- 
ity of  certain  conflicting  sections  of  the  Political  Code,  makes  the  deci- 
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y;  but,  in  making  the  application,  we  must  no- 
nstruction  provided  by  section  5  of  the  Civil 

Code,  so  far  as  they  are  substantially  the  same  as 
ommon  law,  must  be  construed  as  continuations 
lactments. " 

e  no  lien  to  the  master  for  his  wages.  Section 
,  declaring  that  the  master  has  no  lien  for  his 
laration  of  the  common  law,  and  not  a  new  en- 
af  the  practice  act,  as  we  have  seen,  gave  the 
es.  This  was  therefore  a  new  right,  created  by 
;  Code  of  Civil  Procedure.  In  the  practice  act, 
the  common  law;  so  it  is  in  the  Code  of  Civil 
re  claimed  that  the  presence  of  the  declaration,  in 
Code,  that  the  master  has  no  lien  for  his  wages, 
an  expression  of  a  legislative  intent  to  deprive 
expressly  conferred  by  statute,  and  continued  in 
the  other  Code.     The  rule  relied  upon  to  justify 

)  pari  materia,  originally  enacted  at  differeat  peri- 
tly  incorporated  in  a  revision  and  re-enacted  in  sub- 
ige,  with  the  design  to  accomplish  tlie  purpose  they 
to  produce,  the  time  when  they  first  tool?  eflfect  will 
rts,  and  effect  will  be  given  to  that  which  was  the 
vill  of  the  legislature,  if  they  are  not  harmonious." 

1  the  Codes  in  this  case,  and  look  at  the  date  of 
,  we  find  that  the  common  law  of  England  was 
lecision  in  all  the  courts  of  this  state  by  the  act 
i  the  practice  act,  giving  .the  master  a  lien  for  his 
he  legislature,  April  29,  1851.  This  last  act,  as 
continued  in  section  813  of  the  Code  of  Civil  Pro- 
:  last  enactment  in  point  of  time,  it  should  control 
1  of  the  legislature.  This  rule  of  construction  was 
!/,  16  Fed.  Rep.  751,  with  respect  to  the  conflicting 
■rent  Alabama  statutes.  The  act  of  1867,  (Ala- 
d  that  bills  of  exchange  and  promissory  notes, 
rivate  banking  house,  should  be  governed  by  the 
act  bf  1863  declared  that  such  documents,  pay- 
ing house  "or  a  certain  place  of  payment  therein 
so  governed.  Under  the  first  statute,  a  note  pay- 
;e,  not  a  bank  or  banking  house,  was  not  negotia- 
such  a  note  was  negotiable.  These  two  statutes 
a  Code, — the  later  statute  being  section  2094,  the 
LOO.  If  the  latter  section  were  adopted  as  the  last 
lative  will,  the  court  would  have  to  hold  that  the 
t  conflicted  with  the  act  of  1873,  would  control, 
leld  by  the  supreme  court  of  the  United  States 
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-  Sank,  UVi  r.  S.  -•  '     --hat  the  act  of  1873  rep€aL».i  tii*  »ct  of 

•  ~    _  -  circuit  coun  do»  trzL  i  that  the  presence,  in  the  Coit-  «  the 

.  :  v.'7,  "was  cleanv  tx  oversight  in  the  codifiers,  wMcfe  was  not 

.  —  .-■--<i  by  the  legislate?*  when  it  was  adopted.     The  supcwn*  court 

:  Alabama,  in  such  cases,  has  decided  that,  in  determining  the  La^isla- 

r.ve  intent,  the  date  of  the  enactment  will  be  looked  to,  and  :he  Isat  one 

:a  time  will  be  held  to  be  the  law." 

In  1S77  the  question  as  to  the  master's  lien  for  wages  under  rEuese  Code 

iTovisions  arose  in  this  court  in  the  case  of  E.  D.  Wheder  v.  The  KiU. 

From  the  notes  of  the  aignraent,  taken  by  the  late  Judge  HorsTCAX.  it 

appears  that  substantially  the  same  argument  was  made  in  fitv.^r  ci  the 

tiiosters  lien  as  was  made  in  the  present  case;  and,  whUe  the  feamed 

iiili:i!  l<^tt  no  opinion  on  file,  it  is  said  that  he  gave  such  oral  intinaati;>n3 

:u  :avor  of  the  lien  that  it  was  accepted  as  the  law,  and  the  owiier  cf  the 

■M'Z  paid  the  claim,  and  the  libel  was  dismissed.     In  the  case  of  Ji^i  •%  A. 

n'::.:^m  T.  TtcFree  TWirfe,*  argued  before  me  in  February  last,  I  eii.Jeav,>rfed 

:o  rvooncil*  the  conflicting  sections  of  the  two  Codes  by  assamL^  that 

i«;ciioa  5  IT  of  the  Code  of  Civil  Procedure  would  operate,  accorliE^  to 

:^  -eraiSv  -jn  favor  of  all  persons  rendering  services  on  board  of  d^i'Qi^rdc 

-c'-ii^-^re.  r«9els,  and  boats,  except  the  master,  who  was  made  tbe  sac- 

-. '  n  1 5c«3al  exclusion  by  the  terms  of  section  3055  of  the  Qvfil  C>ie. 

:       nar?-;  to  me  tbat,  as  the  Codes  are  required  to  be  treated  as  harit;^ 

^^  11   ^iSft*»i  at  the  same  moment  of  time,  the  presumption  was  thai  xht 

^  ..>  .-c"  all  the  Codes  were  intended  to  operate,  and  to  give  e^ect 

>  rc«i^mj>tion,I  held  that  the  provisions  of  section  305-5  of  the 

-^   ii-claring  that  the  master  had  no  lien  for  his  wages,  should 

,,     ,.;?i-is<*  as  an  exception  to  the  general  provisions  of  section  S17  -m' 

-    ,  .u^    '  Oiril  Pro<^edure.     But,  in  the  argument  of  that  case,  my 

:.■  »«?  iK>t  called  to  the  provisions  of  sections  5  of  the  Civil  C.>ie 

.,-  ,^  Oinl  Procedure,  and  the  rule  of  construction  based  ajon 

^  ss^  v\rs^  «s  has  been  done  in  this  case;  nor  was  my  attention  called 

as*  -■>:  *"vW<T  V.  The  Kate.     On  the  contrary,  I  was  intormed 

^.  -v-<  been  the  practice  in  this  court  to  recognize  the  state  sut- 

i.  .y*  master  a  lien  for  his  wages,  and,  following  what  I  sap- 

^^    .    .»  .!Tfe:itablislied  law  of  this  district  and  the  rule  of  construction 

^    . .      ^  v>i.  1  refused  to  entertain  the  master's  claim  to  a  lien.     Much 

K  ^--  -  JO  either  side  of  the  question;  but,  in  the  light  of  the  at;gu- 

•v  I'resent  case,  the  authorities  cited,  and  the  fact  the  law  ot 

^     :.^'  vi  4j>^>ears  to  have  been  in  favor  of  the  domestic  lien,  I  am  of 

,     .vHi  v^at  sfjtion  813  of  the  Cotle  of  Civil  Procedure  declares  the 

.,    A  .;«;*-d  will  of  the  legislature  of  this  state,  and  establishes  the 

^,  .  i  sv.il  tor  his  wages. 

•v  cv^vftions  to  the  libel  will  therefore  be  overruled. 

-»,  ..'^uivo  ia  this  case  was  oral,  and  has  not  been  reported. 
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iLLiN  V.  Clafmn  et  al. 

y.  D.  Ohio,  E.  D.    December  8,  1898.) 

Vo.  5,013. 

1.  AppEARASCE  IX  State  Cocrt— EprEor  of  Removal. 
,  wbo  flies  in  the  state  court  a  special  appearance,  for 
the  jurisdiction,  and  subsequently  removes  tbe  cause  to 
lisolatininK  in  his  petition  for  removal  any  purpose  to 
does  not  by  such  removal  waive  the  jurisdictionaa  ques- 
ae,  and  have  it  determined  by  the  federal  court. 

jENERAI,. 

in  an  Ohio  court  by  attachment  and  ^mishment  pro- 
publicatiou  of  service,  defendants,  being  nonresidents, 
:e,  as  follows :  "  And  now  come  the  defendants,  [naming 
lis  motion  only,  and  disclaiming  any  and  all  intention  of 
I  this  action  except  for  the  purpose  of  this  motion,  and 
der  dismissing  this  action,  quashing  the  process  of  gar- 
irvice  of  notice  upon  them  by  publication,  for  the  reason 
i  no  jurisdiction  in  this  action  of  either  the  persons  or  the 
its,  or  either  of  them,  none  of  them  having  been  served 
no  property  belonging  to  tbem,  or  either  of  them,  hav- 
order  of  attachment,  and  none  of  the  garnishees  named 
ith,  having  property  of  these  defendants,  or  either  of 
r  under  their  control,  or  being  indebted  to  these  defend- 
any  way,  and  these  defendantA  being  nonresidents  of 
ite;  and  also  move  tbe  quashing  of  said  process  of  gar- 
■  ground  that  the  aflldavit  of  tbe  plaintiff  filed  herein  was 
the  issuing  of  said  process. "  HtUl,  that  this  motion  was 
itemplated  by  the  Ohio  statute,  and  did  not  operate  as  a 
th  V.  Hoover,  89  Ohio  St.  a4it,  followed. 
Keb  to  Support. 

M)urt  against  a  nonresident,  commenced  by  the  issuance 
iment  process,  and  supplemented  by  publication  of  serv- 
1  the  summons  and  garnishment  showed  that  neither  de- 
•operty  had  been  found  in  the  county.  Each  of  the  gar- 
e  had  no  property  or  credits  belonging  to  defendant,  and 
controverted  by  plaintiS,  as  allowed  by  tbe  Uhio  law, 
d  elapsed  for  him  to  do  so.  Meld  that,  as  the  case  stood, 
service  and  no  res  to  support  the  publication,  defendant 
il  of  the  cause,  on  special  appearance  and  motion  therefor. 

to  quash  service  and  dismiss  the  action. 
<t  Datrley,  for  plaintiff. 
>Ues,  for  defendants. 

.  This  suit  was  instituted  against  the  defend- 
nion  pleas  of  Cuyahoga  county,  Ohio,  to  recover 
,  upon  nine  different  causes  of  action,  set  forth 
1.  The  controversy  Ijetween  the  parties  involves 
lotions  growing  out  of  the  sale  of  dry  goods,  in- 
es,  real  estate,  notes,  accounts,  and  other  choses 
as  instituted  in  the  state  court  on  the  31st  of 
,ing  of  the  petition  and  an  affidavit  for  attach- 
16  defendant*  was  issued  on  th«  saine  day.  On 
,  the  summons  was  returned  by  the  sheriff,  "  De- 
iy  county."  On  April  11th  the  sheriff  returned 
:,  showing  service  and  order  to  answer  as  such 
rovided  by  law  made  upon  each  of  the  insuraj(ic§ 
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•companies  named  in  the  exhibit  to  the  plaintiCf's  affidavit  for  attach- 
ment, and  further  returns  that  "defendants  had  no  goods  and  chattels, 
lands,  and  tenements  belonging  to  them,  found  in  my  county."  On  the 
8th  of  June,  1892,  an  affidavit  for  publication  was  filed  by  the  plain- 
tiff, setting  forth  the  nonresidence  of  the  defendants,  that  an  order  of 
attachment  and  garnishment  had  been  issued  and  levied  upon  the  prop- 
erty of  the  defendants,  and  that  their  creditors  had  been  garnished.  On 
the  11th  of  June,  1892,  the  record  certifies  that  copies  of  the  paper  con- 
taining such  publication  were  mailed  to  the  defendants  at  their  post  of- 
fice address  in  the  state  of  New  York.  On  the  11th  of  June,  1892,  the 
Cleveland  Dry  Goods  Company  filed  its  answer,  denying  any  indebted- 
ness of  any  kind  to  the  defendants,  or  that  it  had  any  property  of  any 
kind  under  its  control  belonging  to  the  defendants.  On  the  12th  of 
July,  1892,  the  answer  of  some  48  fire  insurance  companies,  as  gar- 
nishees, was  filed,  in  which,  after  protesting  against  the  right  to  serve 
the  several  agents  of  the  garnished  parties  with  process  by  garnishment, 
they  proceed,  and  deny,  each  for  itself,  that  it  has  any  property  of  the 
defendants  in  its  custody,  or  was  at  any  time  before  or  since  the  plain- 
tiff^'s  suit  was  filed  in  any  way  indebted  to  any  of  the  defendants,  sets 
forth  that  each  had  policies  of  insurance  on  the  stock  of  a  certain  firm 
of  the  E.  M.  McGillin  Dry  Goods  Company,  and,  without  conceding 
any  liability  on  such  policies,  avers  that  such  liability  is  now  in  dispute, 
that  no  notice  of  any  assignment  or  a  transfer  of  any  interest  in  said 
goods  so  insured  was  ever  made  to  defendants,  and  therefore  denies  all 
indebtedness  to  them,  or  either  of  them.  On  the  12th  of  July,  1892, 
the  E.  M.  McGillin  Dry  Goods  Company  filed  its  answer,  denying  all 
indebtedness  or  liability  to  the  defendants,  or  either  of  them.  On  the 
26th  of  July,  1892,  proof  of  publication  was  filed,  in  which  the  defend- 
ants were  notified  to  appear  and  answer  plaintiff's  petition  in  said  court 
on  the  6th  day  of  August,  1892.  On  August  1,  1892,  the  Guardian 
Assurance  Company,  of  England,  filed  its  motion  to  quash  the  service 
by  garnishment.  On  August  4,  1892,  the  defendants  entered  the  fol- 
lowing special  appearance: 

"And  now  come  the  defendants,  John  Claflin,  £d.  E.  Earaes,  Daniel  Rob- 
jnson,  Horace  J.  Faircliild,  and  Dexter  N.  Force,  for  the  purpose  of  this  mo- 
tion only,  Hnd  disclaiming  any  and  all  intention  of  entering  an  appearance  to 
this  action,  except  for  the  purpose  of  this  motion,  and  move  the  court  for  an 
order  dismissing  this  action,  quashing  the  process  of  garnishment  herein 
and  the  service  of  notice  upon  them  by  publication,  for  -the  reason  that  this 
court  has  acquired  no  jurisdiction  in  this  action  of  either  tlie  persons  or  the 
property  of  these  defendants,  or  either  of  them,  none  of  them  having  l>een 
served  with  summons  herein,  and  no  property  belonging  to  them,  or  either  of 
tliem,  having  been  seized  upon  such  order  of  attachment,  and  none  of  the 
garnishees  named  tlierein,  or  served  therewith,  having  property  of  these  de- 
I'endants,  or  either  of  them,  in  their  possession  or  under  their  control,  or  Ije- 
ing  indebted  to  these  defendants,  or  either  of  them,  in  any  way,  and  these 
defendants  being  nonresidents  of  and  absent  from  said  state;  and  also  move 
the  quashing  Of  said  process  of  garnishment  upon  the  further  ground  that  the 
atfidavitof  the  pluintitT  filed  herein  was  not  sufficient  to  authorize  the  issuing 
of  said  process." 
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192,  the  defendants  filed  their  petition  for  the 
ourt,  and  in  such  petition  referred  to  the  pend- 
is9  for  want  of  proper  service;  and,  disdaini- 
ng an  appearance  to  the  action  generally,  the 
;fendants,  having  filed  their  transcript  in  this 
on  filed  in  the  state  court  to  quash  the  serv- 
s  the  action. 

question  as  to  which  there  has  been  great  di- 
reported  cases  from  the  various  circuit  court* 
i  defendants,  having  entered  their  appearance 
ole  purpose  of  moving  to  dismiss  the  pending 
the  process  of  garnishment,  and  for  no  other 
xl  their  motion,  afterwards  presented  their  pe- 
le  suit  to  this  court,  and  in  said  petition  again 
hereby  to  enter  an  appearance  in  the  case,  recit- 
ture  of  the  motion  to  the  jurisdiction  pending, 
bond,  and  asked  for  an  x)rder  to  remove  the 

/  the  plaintiff  that,  notwithstanding  all  these 
;rs,  the  defendants,  by  filing  their  petition  for 
oversy  from  the  state  court,  thereby  entered  a 
id  court,  and  waived  all  right  to  controvert  in 

to  whether  or  not  they  were  properly  and  le- 
by  the  garnishment,  process  and  publication 
d,  there  is  great  conflict  in  the  decisions  of  the 
stion,  and,  in  view  of  this  conflict  in  the  vari- 
ips  be  instructive  and  of  value  to  note  the  prin- 
n  this  question. 

V.  Morris,  11  Fed.  Rep.  582,  the  motion  to  set 
lions  made  by  an  officer  of  the  state  court  was 
•A  States  circuit  court  for  the  northern  district 
had  been  removed  to  that  court.  The  defend- 
he  United  States  court  at  Chicjigo  as  a  witness, 

and  while  so  attending  was  served  with  sum- 
jperior  court  of  Cook  county.  He  filed  his  pe- 
upon  docketing  the  case  in  the  United  States 
!  the  service.  Judge  Drummoxd  held  that  by 
ant  did  not  enter  "such  an  appearance  as  to  de- 
)  make  objection  in  this  court  to  the  service  of 

,  Montgomery,  17  Fed.  Kep.  865,  the  conditions 
H'e  cited.  The  defendant  resided  in  Tennessee, 
;nl  in  a  Missouri  court,  and  while  there,  under 
as  served  with  process  from  the  St.  Louis  cir- 
8  petition  for  removal,  and  entered  his  special 
pose.  After  the  removal  the  defendant  filed  a 
iig  forth  the  facts  of  service  as  above  stated,  and 
he  sufficiency  of  the  service  for  the  first  time  in 
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the  United  States  court.  The  case  was  dismissed,  the  service  having 
been  held  to  be  insufficient  by  Judge  Treat,  Circuit  Judge  McCrary 
concurring. 

The  case  of  Miner  v.  Markham,  in  the  eastern  district  of  Wisconsin,  re- 
ported in  28  Fed.  Rep.  387,  presents  substantially  the  same  questions  as 
both  the  above  cases  cited .  A  member  of  congress  was  served  with  process 
while  on  his  way  to  attend  a  session  of  congress.  A  motion  to  set  aside 
the  service  waa  entered  after  the  special  appearance  in  the  state  court. 
Motion  denied  in  the  state  court  without  i)rejudice  to  hia  right  to  renew 
the  same  in  the  United  States  court.  Judge  Dyer  held  that  filing  pe- 
tition for  removal  and  bond  did  not  waive  the  privilege  of  contesting 
service  in  the  federal  court.     The  case  was  dismissed. 

In  the  case  of  Perkins  v.  Hendi-yx,  in  the  district  of  Massachusetts,  40 
Fed.  Rep.  657,  the  suit  was  brought  in  the  state  court,  and  service  by 
attachment  and  publication  made.  No  personal  service  had.  Suit  re- 
moved, and  motion  to  dismiss  for  want  of  jurisdiction  first  made  in  the 
United  States  court,  and  sustained  bj'  Judge  Colt;  the  opinion  of  Judge 
Drummosd  in  Atchison  v.  Morris  approved  and  followed. 

In  the  case  of  Gddenv.  Morning  S^tcsofNeio  Haven,  42  Fed.  Rep.  112, 
the  motion  to  vacate  service  on  the  president  of  the  defendant  corpora- 
tion, served  while  temporarily  in  New  York  on  business,  but  when  the 
corporation  had  no  office  or  place  of  business  in  said  district,  first  made 
in  the  United  States  court,  was  sustained  by  Judge  Lacombe. 

In  the  case  of  Bentiif  v.  Finance  Corp.,  44  Fed.  Rep.  667,  motion 
to  dismiss,  because  the  state  court  had  no  jurisdiction,  filed  and  pre- 
sented, after  removal,  in  United  States  circuit  court,  Judge  Wallace 
held  that  the  state  court  did  not  acquire  jurisdiction,  and  could  not  have 
rendered  a  judgment  that  would  have  had  any  validity.  The  suit  was 
dismissed. 

In  the  case  of  Ahlhauser  v.  Buller,  50  Fed.  Rep.  705,  motion  to  dis- 
miss was  made  in  the  United  States  court  after  the  case  was  removed, 
based  on  the  ground  that  the  state  court  was  without  jurisdiction  of  the 
cause  for  the  want  of  personal  service  of  process,  and  of  a  res  to  support 
service  by  publication.  The  motion  was  denied,  but  the  court  held 
that  the  filing  of  the  petition  to  remove  was  not  a  waiver  of  a  right  to 
contest  this  jurisdictional  question. 

These  are  the  principal  cases  relied  upon  to  sustain  the  motion  in  this 
case.  In  this  circuit  the  senior  circuit  judge,  in  the  case  of  New  Ymk 
Const.  Co.  V.  Simon,  pending  at  Toledo,  in  the  western  division  of  this 
district,  filed  his  opinion  upon  this  question,  which  is  as  follows: 

"The  settled  rule  of  this  circuit  is  that  a  defendant  who  removes  a  suit 
from  tlie  stiite  court  to  the  circuit  court  of  the  United  States  will  not  be  heard 
in  this  court  to  question  the  fact  that  he  was  properly  before  the  state  court 
when  such  removal  was  effected.  The  right  of  removal  hivolves,  by  neces- 
sary implication,  the  assumption  that  there  is  a  valid  and  subsisting  suit 
pending  in  the  state  court  against  the  removing  parties.  It  is  only  the  con- 
troversy involved  in  such  state  suit  that  is  intended  to  be  removed.  There 
is  nothing  in  the  removal  section  of  the  acts  of  1887,  1888,  or  of  previous  acts, 
to  warrant  the  idea  that  a  defendant  could  remove  a  cause  from  the  state  court 


Digitized  by 


Google 


m'gix.lin  v.  clafun.  661 

;  TJnited  States  in  order  merely  to  have  the  latter 
ermine  the  question  whether  such  defendant  was 
jourt.  If  the  defendant  does  not  raise  the  question 
rbether  he  has  been  properly  served  or  is  properly 
presenting  his  application  and  obtaining  a  removal 
ted  States  circuit  court,  he  should,  it  seems  to  us, 
ed  or  abandoned  such  objection.  Tlie  federal  stat- 
estiun  ot  the  validity  or  invalidity  of  the  service  un- 
i  brouf^ht  before  the  state  court  any  ground  for  re- 
;ht  of  removal  depends  upon  the  existence  of  an  actual 
y  determine  the  matter  of  controversy  involved  in  the 
alalnti£f  and  the  removing  defendant.  The  removing 
Le  in  his  petition  the  pendency  of  the  suit,  the  diverse 
ea  at  ttie  commencement  of  the  suit  and  at  the  date  of 
1.  tiio  controversy,  and  the  amount  involved,  etc.  If, 
oval  of  the  suit,  with  the  controversy  or  controversies 
lant  may  then  successfully,  in  this  court,  impeach  the 
under  which  he  was  brought  into  the  state  court,  and 
to  be  dismissed  as  to  him,  it  will  result  that  the  juris- 
hicb  be  has  voluntarily  invoked  to  hear  and  determine 
ersy  between  the  plaintiff  and  himself  will  be  defeated, 
notion,  transferred  the  suit  to  this  court,  the  defendant 
here  to  say  that  he  was  not  properly  brought  into  the 
^t  the  suit  against  him  should  therefore  be  dismissed 
rt  to  which  he  had  it  removed  for  trial  upon  Its  merits. 
:e  for  the  opinion  of  Judge  Wallace,  who  in  the  case 
nee  Corp.,  reported  in  ii  Fed.  Rep.  667,  held  that  a 
t  had  the  right  in  the  circuit  court  to  move  to  quash 
.'hich  he  was  brought  before  the  state  court  from  which 
ed,  this  court  is  of  the  opinion  that  the  contrary  rule, 
enforced  in  this  circuit,  presents  the  sound  view  on  this 
id  be  adhered  to. " 

ove  decided  the  Chase  National  Bank  did  not  file  the 
the  service  of  summons  until  after  the  case  had  been 
jderal  court,  and  the  motion  would  then  have  been  after 
appearance  in  the  state  court;  so  that  in  holding  that 
.  that  case  had  waived  his  right  to  lest  this  question  of 
hus  failing  to  file  his  motion  in  the  state  cour^  before  ask- 
al  to  this  court,  the  learned  circuit  judge  did  not  establish 
lis  circuit  which  will  preclude  nonresident  defendants  from 
)  right  to  have  this  important  and  oftentimes  vital  ques- 
)n  in  this  court,  when  the  proper  motions  are  filed  in  the 
)re  removal.  In  this  case,  when  the  petition  for  removal 
jeretofore  stated,  the  issue  was  distinctly  made,  and  the 
;n  pending  was  as  to  the  jurisdiction  of  the  court  over  the 
The  summons  issued  in  the  case  had  been  returned  by  the 
ng  that  the  defendants  were  not  found  in  his  county.  No 
ice  of  the  process  had  been  made,  and  no  further  writ  to 
crvice  was  issued.  The  return  of  the  sheriff  on  the  writ  of 
liowed  no  ptopetty  found,  and  the  answers  of  the  garnishees 
reditslothe  defendants,  as  before  recited.  Notwithsland- 
m  of  the  sheriff  and  these  answers  of  the  garnishees,  afiida- 
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vit  for  publication  was  filed,  and  such  publication  was  made,  requiring 
the  defendants  to  appear  on  the  6th  day  of  August,  1892.  On  the  4th 
day  of  August  the  special  appearance  of  the  defendants  was  entered,  as 
before  stated,  and  on  the  5th  the  petition  for  removal  was  filed,  as  afore- 
said. After  the  transcript  was  filed  in  this  court,  the  defendants  pre- 
sented affidavits  in  support  of  the  pending  motion  that  they  were  resi- 
dents of  the  state  of  New  York;  that  they  were  not  partners,  but  were 
members  of  a  corporation  organized  June  4,  1890;  that  they  had  exam- 
ined the  list  of  defendants  served  with  garnishee  process;  and  the  de- 
fendant John  Claflin  avers  in  his  affidavit  that  neither  of  said  defendants 
had,  at  the  time  of  the  institution  of  said  suit,  or  at  any  time  thereafter, 
in  their  possession  or  under  their  control,  any  property,  rights,  credits, 
or  property  rights  of  any  nature  belonging  to  H.  B.  Claflin  &  Co. 

The  controversy,  therefore,  as  removed  to  this  court  by  these  proceed- 
ings, is  primarily  one  of  jurisdiction.  It  is  not  as  to  the  mere  regular- 
ity of  service  upon  the  parties  within  the  proper  jurisdiction  of  the 
court,  but  it  relates  to  the  sufficiency  of  the  proceedings  by  which  it  is 
claimed  nonresidents  of  the  state  were  brought  into  that  court.  The 
controversy  is  one  the  defendants  ought  to  have  the  right  to  make  in 
this  court.  Our  opinion  upon  this  question  is  as  important  to  them  as 
our  opinion  upon  the  merits  of  the  case  would  be.  Having  distinctly 
made  the  issue,  by  proper  motion  in  the  state  court,  within  the  time 
prescribed  by  the  laws  of  Ohio,  and  having  distinctly  disclaimed  any 
purpose  or  intent  to  waive  that  question  by  filing  their  petition  for  re- 
moval, upon  what  just  principle  can  it  be  said  that  these  defendants  are 
now  foreclosed  from  invoking  our  decision  upon  this  very  vital  and  pri- 
mary question?  The  exemption  from  service  of  process  in  this  state  in 
the  manner  attempted  in  this  case  is  a  privilege  and  right  of  the  highest 
order  and  greatest  value  to  these  defendants,  and  one  which  they  ought 
to  have  the  right  to  have  passed  upon  by  this  court.  The  amount  in 
controversy  and  the  nature  of  the  issues  to  be  joined  make  this  a  case 
peculiarly  subject  to  be  affecfed  by  those  local  influences  and  prejudices 
against  which  it  is  manifestly  the  intent  and  purport  of  all  removal  acts 
to  protect  nonresident  defendants.  The  question  of  proper  service  of 
process  and  jurisdiction  is  as  much  subject  to  such  influences  as  any 
other.  Why,  then,  deny  to  a  nonresident  defendant  the  right  to  con- 
trovert such  questions  in  the  federal  court,  and  put  him  at  once  to  issue 
upon  the  merits?  Is  there  anything  in  the  acts  of  congress  to  support 
such  a  claim  ? 

The  judiciary  act  of  1789,  par.  12,-  provides  that  the  defendant  shall, 
"at  the  time  of  entering  his  appearance  in  such  state  court,  file  a  peti- 
tion for  the  removal  of  the  cause  for  trial  into  the  next  circuit  court," 
etc.  The  decision  of  the  supreme  court  in  the  case  o(  Bushnell  v.  Ken- 
nedy, 9  Wall.  387,  was  made  under  this  act  of  1789,  which  seemed 
to  require  an  entry  of  appearance  in  the  state  court  contemporaneous 
with  the  filing  of  the  petition  for  removal.  This  provision  is  excep- 
tional, and  is  found  alone  in  this  act.  The  act  of  July  27,  1866,  (14 
St.  at  Large,  p.  306,)  provides  that  nonresident  defendants  "may  at  any- 
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inal  hearing  of  the  cause  file  a  petition  for  the 
cc.  The  act  of  March  2, 1867,  (14  St.  at  T^rge, 
for  a  removal  by  either  plaintiff  or  defendant,  if 
is;  affidavit  as  to  local  prejudice,  further  provides 
lay ,  "  at  any  time  before  the  final  hearing  or  trial 
n  in  such  state  court  for  the  removal,"  etc.  The 
,18  St.  at  Large,  p.  470,)  provides  that  the  party 
under  said  act  "may  make  and  file  a  petition  in 
e  court  before  or  at  the  time  at  which  said  cause 
I  before  the  trial  thereof,  for  the  removal  of  such 
f  August  13,  1888,  amending  and  making  intelli- 
.,  1887 ,  (see  25  St.  at  Large,  p.  434,)  provkles  that 
emoval  "  may  make  and  file  a  petition  in  such  state 
any  time  before  the  defendant  is  required  by  the 
he  rule  of  the  state  court  in  which  suit  is  brought, 

he  chief  justice,  therefore,  in  the  case  cited  in  10 
ertinent  to  the  question  decided  or  before  the  court  for 
1  seem  to  be  based  upon  a  construction  of  tlie  act 

removing  defendant  to  enter  his  appearance  in  the 
r  contemporaneously  with  the  filing  of  his  petition  for 
)pearance  mighty  without  a  strained  construction,  be 

of  the  insufficiency  of,  or  irregularity  in,  the  service 

preclude  the  removing  party  from  such  contention 
;  is  significant  that  all  the  sub.<equent  acts  relating  to 
ot  require  the  entry  of  appearance  by  the  removing 
!  or  at  the  time  of  filing  his  petition  for  removal.  The 
\e  timfi  when  such  petition  shall  be  filed,  but  none  of 

provision  of  the  act  of  1789,  above  stated.     It  may 

this  language  refers  only  to  the  time  when  the  petition 
lid  be  filed.  It  may  bear  that  construction,  but  the 
I  reasonable  reading  of  the  words  is  timt  an  appearance 
It  does  not  say  "at  the  time  for  entering  his  appear- 
j  time  fixed  for  entering  his  appearance,"  but  says  "at 
jring  his  appearance."  The  wording  is  certainly  quite 
hat  used  in  all  the  other  acts,  and  the  construction  evi- 

it  is  such  as  I  have  stated,  and  seemed  to  contemplate 
(T  the  petitioner.  It  is  fair,  therefore,  to  infer  that  by 
in  subsequent  acts  the  congress  did  not  intend  the  filing 
r  removal  to  act  as  a  general  appearance,  and  to  preclude 
party  from  the  right  to  invoke  the  opinion  of  the  federal 

questions  involved  in  his  controversy  so  removed.  The 
uioval,  then,  under  all  these  subsequent  acts,  brought  tlie 
.s  it  existed  at  the  time  the  petition  was  filed,  to  the  fed- 

i  say  that  the  application  for  removal  assiimes  that  a  valid 
g  suit  is  pending  in  the  state  court  against  the  removing 
petition  lecites  that  a  controversy  exists  between  citizens 
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of  different  states.  A  controversy  as  to  what?  Why  not  a  controversy 
as  to  the  jurisdiction,  when  that  is  a  substantial  and  well-fuunded  sub- 
ject for  contention?  It  would  be  manifestly  unjust  to  den}'  to  the  re- 
moving party  the  privilege  to  contest  jurisdictional  questions  in  the 
federal  court  for  the  reason,  as  frequently  given,  that  sucl)  questions 
ought  to  have  been  disposed  of  in  the  state  court  before  the  order  for 
removal  was  made.  The  removing  party  cannot  delay  the  removal  of 
the  cause  to  await  such  action  by  the  state  court.  He  may  file  the 
proper  motions  to  present  such  questions,  and  should  do  so  before  the 
time  prescribed  for  filing  his  petition  for  removal  has  elapsed,  but  if  the 
state  court,  for  any  reason,  does  not  dispose  of  such  motions  before  the 
statutory  time  for  filing  the  petition  for  removal,  the  fault  is  not  that 
of  the  removing  party.  The  petition  for  removal  must  be  filed  at  the 
time  fixed.  To  delay  such  proceeding  is  to  lose  the  right  to  remove, 
and  therefore  the  removing  defendant  cannot  be  held  responsible  for 
the  failure  of  the  state  court  to  pass  upon  the  motions  filed.  The  time 
prescribed  by  the  statute  is  short,  and  in  the  usual  course  of  business 
in  the  state  courts  such  motions  are  not  heard  before  the  time  for  filing 
the  petition  for  removal  is  reached,  and  are  therefore  not  disposed  of 
when  the  prayer  for  removal  is  made,  and  when,  by  the  laws,  all  fur- 
ther proceedings  in  that  court  are  suspended.  To  foreclose  such  defend- 
ant from  those  questions  in  the  federal  courts  for  such  reasons  would 
therefore  be  manifestly  unjust. 

But  it  is  urged  that,  if  such  questions  are  reserved  for  controversy  in 
the  federal  court  after  removal,  it  will  often  result  in  hardships,  because 
the  jurisdiction  of  the  state  court  might  be  defeated  for  mere  irregularity 
of  service,  which  could  have  been  cured  in  the  state  court  by  an  amend- 
ment of  the  officer's  return  on  the  process,  or  by  amendment  in  tlie 
writ.  Such  cases  frequently  arise  in  this  district,  where  some  40  or 
more  law  cases,  removed  from  the  state  courts,  are  now  (tending,  and  it 
has  been  a  source  of  considerable  perplexity  to  me  to  know  how  to  pass 
upon  them.  But  in  almost  every  case  of  this  kind  the  defective  service 
has  been  the  result  of  carelessness  or  ignorance  in  the  return  made  on 
the  process  by  the  sheriff,  and  such  defect  should  have  been  promptly 
detected  by  a  diligent  attorney  for  the  plaintiff,  and  cured  by  prompt 
attention  on  his  part,  before  any  petition  for  removal  was  filed.  With 
proper  diligence  on  the  part  of  plaintiff's  attorneys,  all  such  questions 
can  and  should  be  eliminated  in  the  state  court  before  the  removal  is 
effected,  and,  if  negligence  or  ignorance  of  such  attorneys  leaves  such 
privileges  and  rights  undisposed  of,  the  removing  defendants  are  not  re- 
sponsible for  delays  that  may  result;  for  in  most  cases  the  only  hard- 
ship imposed  by  disposing  of  such  questions  in  the  federal  courts  is  to 
dismiss  the  suits  without  prejudice  to  the  right  of  the  plaintiff  to  begin 
a  new  action  in  the  state  court,  and  obviate  the  defects  fatal  in  the  dis- 
missed case. 

But  the  principle  involved  is  too  important  to  removing  defendants 
to  have  it  ad%'ersely  decided  upon  the  ground  of  any  hardship  to  the 
plaintiff  of  the  character  just  considered.     They  can  be  obviated,  as 
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le  the  defenilants  from  invoking  the  judgment 
n  the  jurisdictional  <iuesti(Ai  is  to  deny  thetn  a 
:h  is  the  foundation  and  corner  stone  of  just  and 
by  proper  action,  they  have  presented  this  con- 
•t,  and  for  reasons  for  which  they  are  in  no  way 
on  has  not  been  decided,  and  they  remove  the 
•al  court,  they  bring  this  primary  and  vital  ques- 

its  decision.  When  the  contention  goes  to  the 
rt  over  the  defendants,  as  nonresidents,  the  fed- 
ofx  it  with  all  the  aids  and  authority  of  the  state 
tion  must  fail  for  want  of  proper  service,  either 
e,  there  is  no  greater  hardship  to  the  plaintiff  to 
cidcd  in  the  federal  courts  than  in  the  state  courts. 
ight  and  privilege  to  have  that  contention  decided 

0  them  because  they  had  removed  their  case  is  to 
tribunals  of  a  decision  of  this  vital  question;  for, 

of  their  contention  in  the  state  tribunal,  they  will, 
f  litigation,  lose  their  right  of  removal,  and,  if  their 
is  a  waiver  of  jurisdictional  questions,  they  are  fore- 
st in  the  federal  court,  so  that  they  are  denied  in 
^ht  to  contest  the  jurisdiction,  and  must  try  on  the 
federal  court,  or  submit  their  whole  controversy  to 
n  case  they  hold  adversely  to  them  on  the  jurisdic- 
his  is  a  denial  to  nonresidents  of  a  great  privilege 
ederal  courts  were  princifially  organized  for  the  pro- 
jnt  litigants.  In  the  case  of  Gordon  v.  Longest,  16  Pet. 
jurt  of  the  United  States  said:  "One  great  object  in 
of  the  courts  of  the  United  States,  and  regulating  their 
io  have  a  tribunal  in  each  state  presumed  to  be  free 
ce,  and  to  which  all  who  were  nonresidents  or  aliens 
3gal  redress." 
ivhat  is  the  effect  of  a  decision  that  a  nonresident  de- 

1  right  to  contest  the  jurisdiction  of  a  state  court  by  ex- 
t  to  remove  a  controversy  pending  therein?  Fairly 
>:  A  suit  is  pending  against  him  in  a  state  court  in 
gs  have  been  taken  to  enforce  his  personal  appearance 
and  publicatiou,  which  proceedings  are  defective  and 
h  suit  by  law  he  has  a  right  to  remove  to  the  federal 
dvised  and  believes  that  such  service  is  defective,  but,  in 
imself  of  the  right  to  remove  said  controversy  to  the  fed- 
ial  upon  its  merits,  he  must  waive  the  jurisdictional  ques- 
[uish  all  contention  as  to  his  exemption  from  suit  by  such 
This  is  certainly  imposing  harsh  conditions  upon  non- 
1  price  for  exercising  a  long-conceded  right  and  privilege. 

said  in  reply  that  if  such  nonresident  defendant  is  satis- 
xlings  by  which  constructive  service  upon  him  has  been 

detective  and  void,  he  should  be  content  to  controvert 
s  in  the  state  court.  But  why  compel  him  to  submit  that 
)  a  local  court,  which,  according  to  the  spirit  and  theory 
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of  all  removal  acts,  is  supposed  to  be  subject  more  or  less  to  local  influ- 
ences and  prejudicej^,  while  for  exactly  the  same  reasons  and  objections 
his  right  to  remove  tlie  controversy  in  the  same  suit,  involving  its  mer- 
its, to  a  federal  court  is  conceded  and  established.  I  can  see  no  just  rea- 
son for  such  distinction  and  discrimination.  The  reasons  which  are  held 
valid  and  satisfactory  to  support  the  right  of  removal  of  the  case  as  to  its 
merits  are  equally  of  force  to  support  the  claim  that  the  removal  carries 
the  whole  controversy  with  it.  Such  a  conclusion  confers  upon  the  re- 
moving party  the  protection  and  benefits  of  the  removal  act,  free  from 
conditions,  and  involves  no  hardships  upon  the  plaintiff.  His  contro- 
versy as  to  the  sufficiency  of  the  proceedings  by  which  he  claims  juris- 
diction was  acquired  over  the  defendant  is  carried  to  the  tribunal  which 
by  law  it  is  conceded  is  invested  with  jurisdiction  and  power  to  hear 
and  determine  the  case  on  its  merits,  and  I  fail  to  see  how  he  is  in  any 
way  prejudiced  by  holding  that  such  removal  carries  the  whole  contro- 
versy with  it.  Having  thus  fully  reviewed  the  statutes  and  decisions 
bearing  upon  this  question,  because  of  the  great  diversity  of  opinion  re- 
lating thereto,  I  am  of  the  opinion,  for  the  reasons  stated,  that  the  defend- 
ants did  not  waive  their  right  to  controvert  the  jurisdiction  of  the  state 
court  by  filing  their  petition  for  removal,  and  that  this  motion  is  now 
properly  before  this  court  for  our  opinion. 

It  is  contended  by  the  plaintiff  that  the  motion  to  the  jurisdiction 
filed  by  the  defendants  in  the  state  court  was  broader  than  the  statute 
contemplated,  and  that  thereby  defendants  entered  an  appearance,  and 
are  now  estopped  from  questioning  the  sufficiency  of  the  service.  I  think 
the  motion  filed  in  this  case  is  formed  after  the  motion  of  similar  char- 
acter cited  and  approved  in  the  case  of  Smith  v.  Hoover,  39  Ohio  St.  249, 
and  properly  enters  a  special  appearance  for  the  purposes  of  the  motion. 
The  return  of  the  sheriff  upon  the  summons  issued  as  hereinbefore  quoted 
shows  that  none  of  the  defendants  were  found  in  Cuyahoga  county, 
where  plaintiff's  suit  was  instituted.  The  return  of  the  same  officer  on 
the  attachment  issued  as  before  quoted  shows  that  "  defendants  had  no 
goods  and  chattels,  lands  and  tenements,  belonging  to  them,  found  in 
my  county."  The  answers  of  all  the  defendants  upon  whom  garnishee 
process  was  served  disclose  that  none  of  them  had  any  credits  or  prop- 
erty belonging  to  defendants,  or  either  of  them,  or  was  in  any  way  in- 
debted to  them.  There  was  therefore  no  personal  service  upon  the  de- 
fendants, no  res  to  support  service  by  publication,  and  how  can  it  be 
claimed  they  are  before  the  court?  In. the  case  of  Cooper  v.  Reynolds, 
10  Wall.  308,  Mr.  Justice  Miller,  delivering  the  opinion  of  the  supreme 
court,  said: 

"The  court  in  such  a  suit  cannot  proceed  unless  the  officer  find  some  prop- 
erty of  defendants  upon  which  to  levy  the  writ  of  attachment.  A  return 
that  none  can  be  found  is  the  end  of  the  case,  and  deprives  the  court  of  fur- 
ther jurisdiction,  though  the  publication  may  have  been  duly  made  and  proven 
in  court." 

But  in  the  case  now  under  consideration  counsel  contend  that  the 
plaintiff  is  not  concluded  by  the  answers  of  the  garnishees,  but  may  test 
the  truth  and  sufficiency  of  such  return,  denying  indebtedness.     This  is 
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lainliff  has  not  attempted  to  controvert  these  re- 
ar the  answere  of  the  garnishees.  The  case  has 
court  quite  long  enough  for  the  plaintifif  to  begin 
low  that  some  property  or  credits  have  been  at- 

;tan<Js  on  the  evidence  and  returns,  the  motion  to 
allowed ,  but  as  counsel  for  the  plaintiff  claim  they 
ence  which  will  enable  them  to  impeach  the  truth- 
rs  of  the  garnishees,  and  be  able  to  show  that  when 
they  had  in  fact  property  and  credits  due  the  de- 
tinue the  motion  to  dismiss  for  20  days,  to  enable 
ividence. 


NIN80LAB    BDTTON-FaSTENER  Co.  V.  DiCK   «t  ol. 
cutt  Court,  N.  D.  lUinoU,  N.  D.    July,  1893.) 
No.  870. 

gUBNT   0»   BBB40H    OF  CONTRACT— COSTRITIDTORT    iNmiROEItBirr 

hat  complainant,  owning  patents  for  button-fastening  machines, 
Dted  machines  upon  oondition  that  they  should  be  used  only  with 
3y  complainant  from  the  sale  of  which  a  proUt  was  derived,  and 
were  manufacturing  similar  button  fasteners,  capable  of  and  in- 
ter use  in  complainant's  machines,  and  were  inducing  purchasers 
3s  to  use  such  fasteners  therein,  to  the  exclusion  of  complainant's 
t  prayed  that  defendants  be  restrained  from  making  for  sale,  sell- 
or  advertising  for  sale,  any  fasteners,  intended  for  use  or  capable 

the  machines  sold  by  complainant  under  such  condition,  and  from 
iducing  vendees  of  such  machines  to  purchase  or  use  in  such  ma- 
nners other  than  those  made  and  sold  by  complainants.    Held,  that 

be  sustained,  on  general  demurrer,  and  a  preliminary  injunction 
.ed  on  the  bill  and  afBdavits  substantiating  the  charges  therein. 

Suit  by  the  Heaton  Peninsular  Button-Fastetter  Com- 
iseph  C.  F.  Dick  and  others  to  restrain  defendants  from 
iducing  purchasers  of  button-fastening  machines  from 

violate  their  contracts  with  complainant  entered  into  on 
f  such  machines.  Heard  on  general  demurrer  to  the  bill 
n  for  preliminary  injunction.  Demurrer  overruled,  and 
nted. 

leged  in  the  bill  were  in  general  purport  and  substance  as 
iplainant  is  the  owner  of  several  letters  patent  granted  for 
,  in  button-setting  machines,  the  validity  of  which  has 
d  twice  in  the  United  States  courts,  and  under  these  pat- 
lures  and  sells  button-fastening  machines  called  "  Peninsu- 
3.  These  machines  are  sold  outright  to  the  users  thereof, 
dition  that  the  machines  shall  be  used  only  with  button 
le  and  sold  by  the  complainant,  and  known  as  "Peninsu- 
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lar"  fasteners.  This  condition  is  expressed  on  the  bills  of  sale  on  tags 
attached  to  each  machine,  and  also  by  a  caution  plate  attached  to  each 
machine,  which  reads:  "This  machine  is  sold  and  purchasied  for  use 
only  with  fasteners  made  by  the  Heaton  Peninsular  Button-Fastener 
Company,  to  whom  the  title  to  said  machine  immediately  reverts  x\\x>n 
violation  of  this  condition  of  sale."  The  price  asked  and  received  for 
each  Peninsular  machine  is  an  amount  barely  covering  the  cost  of  man- 
ufacture and  transportation.  The  complainant  seeks  its  royalty  in 
the  profit  derived  from  the  sale  of  Peninsular  fasteners,  and  derives 
benefit  from  the  patented  inventions  embodied  in  the  Peninsular  ma- 
chines in  this  and  no  other  way.  The  Peninsular  machine  was  and  is 
the  only  eflScient  machine  in  use  capable  of  setting  the  Peninsular 
fastener.  In  1890  the  defendants  entered  into  the  manufacture  of  a 
metallic  button  fastener,  called  by  them  the  "Shoe  Dealers'  Staple," 
identical  in  all  essential  respects  with  the  Peninsular  fastener,  capable 
of  use  in  Peninsular  machines,  and  intended  by  the  defendants  for  such 
use.  The  defendants,  from  the  beginning  of  the  manufacture  of  Shoe 
Dealers'  Staples,  by  solicitation  and  advertisement,  procured  and  per- 
'  suaded  large  numbers  of  users  of  Peninsular  machines  to  use  in  those 
machines  the  Shoe  Dealers'  Staple,  to  the  exclusion  of  the  Peninsular 
fastener,  which  by  their  agreement  and  acquiescence  in  the  condition 
appended  to  the  sale  of  Peninsular  machines  they  were  under  obliga- 
tion to  use.  Thus  the  complainant,  since  1890,  was  deprived  of  the 
benefits  accruing  to  it  from  the  sale  of  Peninsular  fasteners,  and  ceased 
to  obtain  the  income  which  it  should  have  received  from  the  use  of 
many  Peninsular  machines,  while  the  defendants  diverted  to  themselves 
the  profits  arising  out  of  the  use  of  their  Shoe  Dealers'  Staples,  which 
never  were  capable  of  any  use  except  in  Peninsular  machines. 

The  bill  prayed,  among  other  things: 

"Tliat  the  defendants  may  be  perpetually  enjoined  and  restrained  from  di- 
rectly or  indirectly  procuring  or  attempting  to  procure,  inducing  or  attempt- 
ing tto  induce,  or  causing,  any  breach  or  violation  of  the  contracts,  or  of  either 
or  any  of  the  contracts,  now  or  hereafter  existing  or  subsisting  between  your 
orator  and  the  vendees,  or  either  or  any  of  the  vendees  of  button-setting  ma- 
chines sdfid  by  your  orator,  or  to  be  sold  by  your  orator,  under  condition  tiiat 
such  vendees  shall  use  in  the  button-setting  machines  so  sold  no  other  button 
fasteners  than  those  made  and  furnished  by  your  orator;  and  esiM-cially  from 
directly  or  indirectly  making  or  causing  to  be  made  for  sale,  selling  or  caus- 
ing to  be  sold,  or  offering  or  causing  to  be  offered  for  sale,  to  any  person  or 
persons,  firm  or  firms,  corporation  or  corporations  whatsoever,  any  button 
fasteners  intended  or  adapted  for  use.  or  capable  of  being  used,  in  button-set- 
ting machines  manufactured  by  your  orator  and  sold  byyour  orator  under  the 
conditions  aforesaid;  from  directly  or  indirectly  persuading  or  inducing  the 
vendees,  or  either  or  any  of  the  vendees  of  button-setting  machines,  sold  by 
your  orator  and  held  by  such  vendee  or  vendees  tmder  the  conditions  afore- 
said, to  purchase  any  button  fasteners  designed  or  adapted  for  use  in  such 
machines,  other  than  the  button  fasteners  made  and  sold  by  your  orator  for 
use  in  such  machines  by  the  possessors  thereof  in  conformity  to  the  condi- 
tions aforesaid  under  which  said  machines  are  held;  and  from  advertising  or 
causing  to  be  advertised  for  sale  any  button  fasteners  intended  or  adapted  for 
use  in  button-setting  machines  manufactured  and  sold  by  your  orator,  and 
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er  the  conditions  aforesaid,  other  than  the  button  fast- 
your  orator  to  be  used  in  such  machines  by  the  pos- 
ormity  to  the  conditions  aforesaid,  under  which  such 
t  from  publialiing  or  causing  to  be  published  any  offer, 
:,  designed  or  intended  to  procure  t)ie  vendees,  or  either 
ton-setting  machines  manufactured  and  sold  by  your 
;ed  subject  to  the  conditions  of  sale  aforesaid,  to  use  or 
such  button-setting  machines,  in  violation  of  the  con- 
f  of  them,  wherein  such  vendees  have  been  and  are 
)  aforesaid,  any  button  fasteners  other  than  those  made 
orator  for  use  in  the  said  button-setting  machines." 

upon  affidavits  stating  facts  substantiating  its  alle- 
Viarges  iir  detail,  complainant  moved  for  a  prelim- 
efendants  demurred  to  the  bill  generally,  and  the 
both  on  the  demurrer  and  on  the  motion  for  in- 

':  Boyden,  (Janus  H.  Lange  and  Odin  B.  Roberts,  of 
inant. 

maliciously  procuring  a  breach  of  contract,  whereby  a 
ijured.  Any  one  who  interferes  with"  a  contractual  re- 
elf  at  the  expense  of  the  contracting  party,  does  so  ma- 
itent  and  meaning  of  the  law.  Lumley  v.  Qye,  2  El.  & 
all,  6  Q.  B.  Div.  333;  Haskirus  v.  Royater,  16  Amer. 
Dunlap,  22  Amer.  Rep.  475;  Walker  v.  Cronin,  107 
Astor,  4  Moore,  C.  P.  12;  Sheperd  v.  Wakeman,  Sid. 
ngall.  Holt,  14,  17,  19;  Carrinyton  v.  Taylor,  11  East, 
'awley,  Peake.  270;  dreen  v.  Button,  2  Cromp.  M.  &  R. 
76.  Cowp.  54:  Dudley  v.  Briggs,  141  Mass.  582,  6  N.  E. 
!«co  V.  Barnum,  39  Wkly.  Rep.  5;  Benton  v.  Pratt,  2 
y  case  not  in  harmony  with  the  doctrine  as  expressed  is 
-»,  (Ky.)  15  S.  W.  Rep.  57. 

'  parcel  his  monopoly  in  any  way  be«ee8  fit  according  to 
on  of  his  monopoly  into  the  three  exclusive  rights  to 
use.  It  rests  with  the  patentee  to  deflne  the  limitations 
rs  others  to  enjoy  his  invention.  Dorsey,  etc..  Rake  Co. 
Co.,  12  Blatchf.  202;  Adairis  v.  Burke,  17  Wall.  453. 
ed  article  is  sold  subject  to  an  express  restriction  as  to 
such  limitation  is  an  infringement  of  the  patent,  and  all 
of  the  article  are  charged  with  constrqctive  notice  of  the 
V.  Mitchell,  4  Fish.  Put.  Cas.  388,  affirmed  16  Wall.  544; 
ish.  Pat.  Cas.  275. 

nee  that  the  structure  embodying  the  patented  invention 
f  the  patentee  is  not  inconsistent  with  a  continuing 
of  the  structure,  to  be  exercised  by  the  patentee.  Tie 
Jan.  &  A.  320;  Tie  Supply  Co.  v.  Bnllard,  4  Ban.  &  A. 
V.  Simmons,  106  U.  S.  89,  1  Sup.  Ct.  Rep.  52;  Morgnn 
•tny  Perforated  Wrapping  Paper  Co.,  40  Fed.  Rep.  577. 
true  that  if  by  contract  or  covenant  a  condition  or  serv- 
;be  ownership  of  property  which  is  the  subject-matter  of 
'hicb  is  of  such  peculiar  value  that  the  covenantee  can 
court  of  equity  to  enforce  the  contract  or  covenant  spe- 
he  obligor  or  covenantor,  then  to  that  property  in  the 
r  from  the  obligor  or  covenantor,  with  notice  of  the  con- 
the  equity  raised  in  favor  of  the  covenantee  by  the  cove- 
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nant  adheres,  and  prevails  against  such  a  purchaser.  TuJk  v.  Moxhay.  2 
Phil.  Ch.  774;  Weateni  v.  MacDermott,  L.  R.  2  Ch.  App.  72;  Whitney  v. 
Railway  Co.,  11  Gray.  359;  Clements  v.  Welles,  L.  R.  1  Eq.  200;  De  Mattos 
V.  Gibson,  4  De  Gex  &  J.  276;  Clark  v.  Flint,  22  Pick.  231. 

(6)  The  complainant's  licensees,  the  users  of  Peninsular  machines,  by  deal- 
ing with  those  patented  machines  in  a  manner  contrary  to  the  conditions  and 
limitations  of  the  license,  infringe  the  patents  for  the  inventions  embodied  in 
the  machines.     Cohn  v.  Rubber  Co.,  3  Ban.  &  A.  568:  Starling  v.  Plow 

Works,  32  Fed.  Rep.  290;  Fetter  v.  Newhall.  17  Fed.  Rep.  841;  WUIU  v. 
McCullen,  29  Fed.  Rep.  641. 

(7)  One  who  assists  in  an  infringement  of  patent  rights  by  designedly  fur- 
nishing to  the  actual  infringer  the  means  by  which  his  infringement  is  effected, 
and  for  the  intended  purpose  of  promoting  %uch  infringement,  is  a  contribu- 
tory infringer,  and  is  liable  to  the  extent  of  his  contribution  to  the  infringe- 
ment. Morgan  Envelope  Co.  v.  Albany  Perforated  Wrapping  Paper  Co.,  40 
Fed.  Rep.  577. 

(8)  Any  act,  done  with  intent  to  contribute  directly  to  an  infringement  of 
patent  riglits,  is  wrongful,  and  will  be  enjoined  by  a  court  of  equity,  although 
in  itself,  and  considered  apart  from  its  intended  purpose,  such  act  might  be 
lawful.  Wallace  v.  Holmes,  9  Blatchf.  65;  Holly  v.  Machine  Co.,  18  Blatchf . 
327,  4  Fed.  Rep.  74;  Bowker  v.  Dows,  15  O.  G.  510;  Travers  v.  Beyer.  26 
Fed.  Rep.  450;  Willis  v.  McCullen,  supra ;  Celluloid  Manufg  Co.  v.  Amer- 
ican Zylonite  Co.,  30  Fed.  Rep.  437;  Alabastine  Co.  v.  Payne,  27  Fed.  Rep. 
559;  Tie  Supply  Co.  v.  McCready,  4  Ban.  &  A.  588;  Boyd  v.  Cherry,  50 
Fed.  Rep.  279. 

Dyrenforth  &  Dyrenforlh,  for  defendants. 

(1)  The  remedy  of  a  party  to  a  contract,  in  case  of  brescli,  is  against  the 
other  party  thereto.  The  law  gives  this  mode  of  redress,  and,  though  the 
breach  of  contract  may  be  induced  by  a  third  party,  yet  the  act  of  breach  is 
not  his,  and  the  injured  party  has  no  cause  of  action  against  such  a  third 
party. 

(2)  By  the  restriction  placed  upon  the  use  of  its  Peninsnlar  machines, 
ihe  complainant  seeks  to  establish  a  monopoly  of  the  manufacture  of  unpat- 
ented articles,  namely,  the  button  fasteners.  This  is  unronscionable,  in  re- 
straint of  trade,  and  the  alleged  contract  is  void.  Machine  Co.  v.  Earle.  3 
Wall.  Jr.  320;  Wilcox  &  Qibbs  Sewing-Mach.  Co.  v.  Gibbens  Frame,  17  Fed. 
Rep.  623;  Manufacturing  Co.  v.  Qormully,  12  Sup.  Ct.  Rep.  632. 

Jenkins,  Dis-trict  Judge,  directed  an  interlocutory  decree  to  be  entered 
as  follows:  "An  order  will  be  entered  overruling  the  demurrer,  and 
requiring  an  answer  by  the  first  Monday  of  August.  An  order  will  also 
be  entered  allowing  an  injunction  pendente  lite  to  issue  pursuant  to  the 
prayer  of  the  bill."  Subsequent!}'  the  defendants  submitted  to  a  final 
decree  making  the  injunction  perpetual. 
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t  Ccnirt,  E.  D.  Texas.    November  12, 1893.) 

'.TSDifxiov — Railroad  Pobeclosurk— RECEivERg. 
vlng  iarisdlution  and  possesBion,  through  its  reoelver,  of  all 
iroad  company,  thereby  avquires  jurisdiction  of  a  subsequent 
>rtgaKe  on  the  same  property,  irrespective  of  the  citizeaship 
o,  and  may  enter  therein  a  biudin);  decree  of  foreclosure  and 
hT.  H.  &  S.  S.  Co.  V.  Texai  CeiU.  By.  Co.,  11  Sup.  CU  Kep.  61, 
sd. 

>  CONSBITT  Oboree — Railboad  Foreolosobe. 
oaure  and  sale  of  a  railroad,  entered  by  consent  of  tlie  credit- 
y,  Avithout  fraud.  In  pursuance  of  a  plan  of  reorganization,  will 
.be  suit  of  some  of  the  stockholders  merely  because  the  princi- 
e  was  not  yet  due,  when  it  appears  that  the  sums  due  for  inter- 
lUng  indebtedness,  and  on  other  mortgages,  then  due,  were  so 
foreclosure  inevitable,  and  in  that  case  to  deprive  the  stoclt- 
r  equity  in  the  property;  especially  when  complainants  do  not 
ly  paying  the  floating  debt,  and  have  not  been  diligent  in  oppos- 
>rganization,  or  in  attacking  the  decree  complained  of. 

ill  by  S.  W.  Carey  and  others,  stockholders  in  the 
Central  Railway  Company,  against  the  company  and 
ies,  to  set  aside  a  foreclosure  decree  entered  by  consent 
a  plan  to  reorganize  the  company,  and  to  enjoin  the 
le  scheme  of  reorganization.  A  motion  for  an  injunc- 
was  denied.  45  Fed.  Rep.  438.'  Bill  dismissed. 
:  and  Jd^erton  Chandler,  for  complainants, 
n  &  Hubbard,  A.  H.  Mine,  and  Farrar,  Jonas  &  Krutt- 
dants. 

uH  Judge.  This  cause  was  before  the  court  in  the  first 
notion  for  an  injunction  pendente  lite.  The  motion  was 
ions  given  at  some  length.  45  Fed.  Rep.  438.  Both 
taken  such  evidence  as  suited,  the  cause  now  comes  on 
ig  on  the  proofs,  which  change  very  little  the  aspect  of 
.'seated  by  the  pleadings.  It  has  been  most  thoroughly 
ely  argued  on  both  sides,  both  orally  and  by  brief;  the 
ging  over  a  wide  field,  covering  many  propositions  of  law 
d  of  equity  practice.  Were  it  at  all  likely  that  the  pres- 
,-ould  be  taken  as  a  finality  in  the  case,  I  should  be  dis- 
upsmatim  the  questions  as  presented  by  counsel,  and  dis- 
elaborately  and,  perhaps,  at  as  great  length,  as  counsel 
the  same  in  their  printed  briefs.  Under  the  circumstances, 
lo  not  deem  it  necessary  to  further  incumber  the  record 
elusions  in  the  case  beyond  adding  a  little  to  what  was  said 
he  motion  for  a  preliminary  injunction. 
the  bill  of  complaint  herein  is  an  original  one  in  the  nature 
eview  attacking  a  former  decree  of  the  court,  or  is  a  bill  of 
n  continualion  of  a  former  suit,  or  is  an  original  bill  to  set 
ee  of  foreclosare  and  sale  and  a  sale  thereunder,  it  seems  to 
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me  that,  if  the  court  was  fuUy  seised  of  jurisdiction  in  the  suit  in  which 
the  decree  attacked  was  rendered,  and  the  proofs  under  the  present  bill 
do  not  establish  collusion  and  fraud  in  the  proceedings  to  the  injury  of 
the  present  complainants,  complainants'  bill  should  fail. 

1.  As  to  jurisflictioh  of  the  court  in  the  suit  in  which  the  decree  of 
foreclosure  and  sale  attacked  was  rendered:  On  the  11th  day  of  Febru- 
ary, 1885,  Nelson  S.  Easton  and  James  Rintoul,  citizens  and  residents 
of  the  state  of  New  York,  claiming  to  be  trustees  under  a  certain  deed 
of  trust  granted  by  the  Houston  &  Texas  Central  Railway  Company  on 
the  1st  day  of  July,  1866,  covering  the  main  line  of  the  Houston  <& 
Texas  Central  Railway,  filed  their  bill — No.  183  of  the  docket — in  the 
circuit  court  for  the  eastern  district  of  Texas  against  the  Houston  & 
Texas  Central  Railway  Company  to  enforce  and  protect  the  trust  prop- 
erty, wherein  they  praynd  for  an  accoiuit,  for  an  injunction,  for  a  decree 
of  sale  of  part  of  the  trust  property,  and  for  a  modified  receivership. 
On  the  same  day  the  same  complainants  filed  in  the  same  court  another 
bill  against  the  Houston  <fe  Texas  Central  Railway  Company — No.  184 
-of  the  docket — to  enforce  and  protect  a  trust  provided  and  constituted 
by  another  deed  of  trust  dated  the  21st  day  of  December,  1870,  cover- 
ing the  Western  Division  of  the  Houston  &  Texas  Central  Railway,  ami 
all  lands  and  real  estate  which  fhen  constituted,  or  might  thereafter  con- 
stitute, the  said  Western  Division  of  the  Houston  &  Texas  Central  Rail- 
way; and  therein,  on  the  facts  allesjed  in  the  bill,  prayed  for  an  account, 
for  an  injunction,  for  a  decree  of  sale  of  part  of  the  trust  property,  anil 
for  a  modified  receivership.  The  records  show  that  under  these  two 
bills  service  was  had,  the  court  took  jurisdiction  of  the  trust  property, 
and  made  divers  orders  in  relation  to  the  management  and  disposition 
of  the  same.  On  the  16th  of  February,  1885,  the  Southern  Develop- 
ment Company,  a  body  corporate  under  the  laws  of  the  state  of  Califor- 
nia, and  a  resident  of  that  state,  in  its  own  behalf  and  on  behalf  of  all 
other  persons  similarly  situated,  filed  its  bill  of  complaint — No.  185  of 
the  docket — in  the  circuit  court  of  the  United  States  for  the  eastern  dis- 
trict of  Texas  against  the  Houston  &,  Texas  Central  Railway  Company, 
therein  averring,  among  other  things,  that  it  was  a  creditor  of  the  said 
railway  company  for  large  sums  of  money  advanced  at  various  times 
for  supplies,  labor,  repairs,  operating  and  managing  expenses,  proi)er 
equipment  for  use  and  improvement,  and  other  necessary  expenses,  in 
amount  exceeding  $600,000;  that  the  said  indebtedness  was  contractetl 
by  the  railway  company  in  consideration  of  its  promise  to  pay  the  same 
out  of  the  earnings  of  its  railway;  that  the  said  indebtedness  was  in 
equity  and  good  conscience  a  charge  upon  the  income  and  property  of 
the  said  railway;  that  there  had  been  a  diversion  of  the  income  of  the 
railway  to  pay  interest  on  the  bonded  debt;  that  by  said  diversion  a 
lien  resulted  in  favor  of  the  complainant,  which  complainant  was  enti- 
tled to  have  enforced  in  a  court  of  equity.  Said  bill  also  set  forth  many 
other  facts,  particularly  the  absolutely  insolvent  condition  of  the  railway 
company,  tending  to  show  the  right  to  the  relief  prayed  for,  which  was 
for  an  accounting,  the  appointment  of  receivers  to  take  possession  of 


Digitized  by 


Google 


^REY     r.     HOUSTON   &    T.  C.   BY.  CO.  673 

way  property,  and  for  a  decree  for  the  payment  of 
s  out  of  the  earnings  of  the  property.  To  this  bill 
IS  Central  Railway  Company  appeared,  and  filed  an 
er,  upon  notice  to  the  defendant,  the  court  took  full 
case,  appointing  receivers  for  all  the  property,  real 
e  Houston  &  Texas  Central  Railway,  and  fully  tak- 
le  possession  of  the  court. 
r»e  12th   day  of  March,  1885,  the  Farmers'  Loan  & 

corporation  created  by  and  under  the  laws  of  the 

and  a  citizen  of  said  state,  brought  its  bill  of  corn- 
Houston  &  Texas  Central  Railway  Company, — No. 
— therein  alleging  that  complainant  was  trustee  un- 
5es  or  deeds  of  trust  as  follows:  A  mortgage  or  deed 
\ne   16,   1873,  covering   the  Waco  &   Northwestern 

6,000  acres  of  land  per  mile  of  completed  road;  a 

of  trust,  dated  October  1,  1872,  covering  the  main 
em  Division  of  the  Houston  &  Texas  Central  Railway, 
res  per  mile  of  completed  road;  a  mortgage  or  deed  of 
1,  1875,  covering  the  Waco  &  Northwestern  Division, 
f  land  per  mile  of  completed  road;  a  mortgage,  dated 
secure  a  series  of  bonds  due  Maj-  1,  1887,  covering  all 
lid  railway,  and  all  its  lands  and  land  grants;  a  niort- 
)  1,  1881,  covering  all  the  lines  of  said  railway  and 
md  per  mile  for  each  mile  of  completed  road  on  all  the 
ay  company;  also  all  of  its  town  lots.  The  bill  averreil 
the  part  of  the  railway  company  of  many  of  its  agree- 
I  to  the  trust  property;  the  default  of  the  company  in 
nterest;  the  insolvency  of  the  company;  the  pendency 

suits;  the  jeopardy  of  the  trust  property;  and  prayed 
ig,  a  writ  of  injunction,  a  decree  of  sale  of  part  of  the 
md  for  a  receiver  of  all  and  singular  the  riglits,  fran- 
perty  of  every  name  and  nature,  including  the  rolling 
attels,  and  things  in  action,  including  all  lands,  real  es- 

hereditaraents,  and  all  property  of  every  sort  and  na- 
.  defendant  the  Houston  &  Texas  Central  Railway  Com- 
er and  full  authority  to  operate  said  railroad  and  carry 
iness  of  said  railway  companj"  under  the  protection  of 

the  usual  powers  of  receivers  and  managers  of  railroads, 
tie  cases  mentioned  can  there  be  any  question  as  to  the 
the  court,  so  far  as  the  citizenship  of  the  parties  is  con- 
r  these  suits,  the  court  was  in  full,  complete  possession, 
elvers,  of  all  the  property  of  the  railway  company. 
:  of  the  ca.se,  the  same  parties,  Rintoul  and  Easton,  trus- 
two  several  deeds  of  trust  upon  which  suits  Nos.  183  and 
i,  then  came  into  court  January  ^1,  1886,  and  filed  two 
lomplaint  for  the  foreclosure  and  sale  of  all  the  railroad 
red  by  the  said  deeds  of  trust.  To  the  bill  for  the  fore- 
mortgage  on  the  main  line,  complainants  made  the  Hous- 
no.8— 43 
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ton  &  Texas  Central  Railway  Company  and  one  Benjamin  A.  Shepard, 
a  resident  of  Texas,  defendants;  and  they  alleged,  as  to  the  Farmers' 
Loan  &  Trust  Company,  and  as  facts  upon  which  the  jurisdiction  of 
the  court  was  invoked,  as  follows: 

"And  your  orators  further  allege  that  the  Farmers'  Loan  &  Trust  Com- 
pany, as  trustees  under  the  said  mortgage  or  deeds  of  trust  hereinbefore  de- 
scribed, will',  as  your  orators  believe,  be  benefited  by,  and  it  is  to  their  ad- 
vantage that  the  judgment  and  relief  hereinafter  prayed  for,  or  some  part 
thereof,  should  be  granted  to  your  orators.  That  said  property  covered  by  the 
said  first  mortgage  on  said  main  line,  as  well  as  all  the  other  property,  assets, 
and  effects  of  said  railway  company,  being  now  in  the  bands  of  this  court  by 
the  receivership  existing  in  respect  of  the  siime,  and  your  orators  thereby  be- 
ing required  by  law  to  institute  this  action  in  this  court,  and  to  come  before 
this  tribunal,  in  order  to  reach  the  property  in  its  possession,  and  to  obtain 
its  rights  concprning  the  same,  and  all  the  parties  interested  in  the  property 
covered  by  said  mortgage  on  the  main  line  as  well  as  on  all  the  other  mort- 
gages and  property  of  said  railway  company  being  now  before  the  court  in 
said  actions  hereinbefore  described  as  Xos.  183.  184,  185,  and  188.  and  on  the 
equity  docl<et  of  this  court,  the  said  Farmers'  Loan  &  Trust  Company  may 
and  should  be  made  a  party  defendant  in  this  cause,  irrespective  of  its  citizen- 
ship; and  said  corporation  should  be  brought  in,  as  a  defendant  herein,  by  the 
order  and  direction  of  this  court,  and  should  be  bound  by  the  judgment  and 
proceedings  herein." 

In  the  bill  for  the  foreclosure  of  the  mortgage  covering  the  western 
division  they  made  the  same  parties  defendant,  and  the  like  averment 
as  to  the  Farmers'  Loan  &  Trust  Company  and  the  jurisdiction  of  the 
court.  The  facts  alleged  being  true,  and  of  record,  the  jurisdiction  of 
the  court  to  enter  a  decree  of  foreclosure  and  sale  of  the  property  cov- 
ered by  the  mortgages  described  seems  complete.  In  the  case  of  3for- 
gan's  L.  d:  T.  R.  & S.  S.  Cb.  v.  Texas  Gent.  Ry.  Co.,  137  U.  8. 171, 11  Sup. 
Ct.  Rep.  61,  which  was  in  most  respecte  affecting  jurisdiction  similar 
to  the  case  under  consideration,  differing  onl}'  in  the  minor  matter  of 
the  names  given  to  the  pleadings,  the  supreme  court,  after  a  discussion 
of  cross  hills  and  their  nature,  and  after  deciding  that  in  that  case  the 
bill  filed  by  the  Farmers'  Loan  &  Trust  Company  was  correctly  styled  a 
"cross  bill,"  said: 

"And  whether  this  bill  be  regarded  as  a  pure  cross  bill,  as  an  original  bill 
in  the  nature  of  a  cross  bill,  or  as  an  original  bill,  there  is  no  error  calling  for 
the  disturbance  of  the  decree,  because  the  court  proceeded  upon  it  in  connec- 
tion with  the  other  pleadings.  The  jurisdiction  of  the  circuit  court  did  not 
depend  upon  the  citizenship  of  the  parties,  but  on  the  subject-matter  of  the 
litigation.  The  property  was  in  the  actual  possession  of  that  court,  and  this 
drew  to  it  the  right  to  decide  upon  the  conflicting  claims  to  its  ultimate  pos- 
session and  control." 

Citing  Minnesota  Co.  v.  St.  Patd  Cb.,  2  Wall.  609;  BatJcv.  Callioxin,  102 
U.  S.  256;  Krippendorfv.  Hyde,  110  U.  S.  276,  4  Sup.  Ct.  Rep.  27. 

2.  The  record  and  proofs  do  not  show  that  the  decree  complained  of 
was  affected  with  collusion  or  fraud  to  the  prejudice  of  the  complainants. 
In  the  first  place,  the  complainants,  as  stockholders,  have  not  been  in- 
jured by  tlie  decree  and  sale  thereunder,  but  rather  benefited.  Before 
the  decree,  their  interest  as  stockholders  was  subject  to  many  millions 
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ness,  bearing  a  high  rate  of  interest,  aod  to  the  pay- 
ing debt.  The  result  of  the  sale  and  the  reorganiza- 
tiat,  withoat  increasing  the  amount,  the  interest  upon 
IS  been  largely  reduced,  long-time  bonds  substituted, 
tbe  floating  indebtedness  is  not  increased.  Complain- 
be  decree  complained  of  was  a  consent  decree,  obteined 
een  the  creditors  of  the  company  and  the  Southern 

by  which  the  defendant  railroad  company  was  pre- 
ng  proper  defenses  to  the  suits  for  foreclosure.  This 
borne  out  by  the  proofs.  The  answers  of  the  rail- 
re  not  withdrawn.     Testimony  in  the  suit  was  taken; 

teemed  with  evidence  in  the  nature  of  admissions  by 
ding  to  show  the  justice  of  the  creditors'  demands,  and 
railroad  company  had  no  meritorious  defenses.  The 
Dating  indebtedness  was  not,  and  could  not  be,  denied, 
f  the  company,  and  its  utter  inability  to  pay  its  just 
A\n  the  property  as  a  going  concern,  was  admitted  on 
uld  not  have  been  truthfully  denied.  The  sale  and  re- 
he  property  was  considered  essential  in  the  interest  of 
The  question  of  whether  or  not  the  principal  of  the 
y  the  first  main  line  and  western  division  mortgage  was 
ue  because  of  the  defaults  of  the  company,  and  its  gen- 
:omply  with  its  agreements,  was,  it  is  true,  an  issuable 
same  time  it  was  a  fact  of  minor  importance,  because  a 
srty  was  necessary  on  account  of  the  defaults  of  the  com- 
ment of  interest  upon  its  other  bonds  secured  by  mort- 
ich  it  was  undoubted  the  principal  had  become  due,  and 

large  admitted  floating  debt  pressing  for  payment.  It 
erest  to  the  stockholders  of  the  Houston  &  Texas  Central 
my  (who,  so  far  as  the  record  shows,  never  proposed  to 
whether  the  principal  of  the  first  main  line  and  western 
ages  was  declared  due  or  not,  when  the  interest  thereon 
1  amount  far  beyond  the  ability  of  the  company  to  meet, 
a  foreclosure  was.  inevitable;  and  which,  with  the  fore- 
the  subsequent  mortgages  for  principal  and  interest  con- 
e,  would  have  extinguished  every  interest  the  stockhold- 

Nor  do  the  proofs  of  the  case  at  all  satisfy  me  that  there 
non.  "'Collusion'  is  an  agreement  between  two  or  more 
fully  to  defraud  a  person  of  his  rights  by  the  forms  of  law, 
n  object  forbidden  by  law."     Bouv.  Ijiw  Diet.     "'Collu- 

two  persons  apparently  in  a  hostile  position,  or  having 
tercsts,  by  arrangement  do  some  act  in  order  to  injure  a 
or  deceive  a  court."  Rap.  &  L.  Law  Diet.  This  case  no- 
any  agreement  between  any  persons,  either  express  or  im- 
raud  any  one,  to  deceive  any  court,  or  that  any  one  has 
mI,  or  any  court  deceived.  Beyond  this,  the  complainants 
failed  to  show  that  the  complainants  in  the  foreclosure  suits 
it  of  any  misconduct  on  the  part  of  the  defendant,  its  conn- 
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sel,  or  its  directors,  or  that  they  insisted  upon,  or  were  parties  to,  any 
agreement  by  which  the  interests  of  the  derendaut  company  or  its  stock- 
holders were  really  aggrieved. 

It  may  be  further  noticed  in  this  case  that  the  proofs  made  do  not 
show  such  diligence  on  the  part  of  thecomplainants  as  gives  them  the 
right  to  attack,  at  this  time,  the  decree  of  sale,  the  sale  thereunder,  and 
the  organization  agreement.  In  this  connection,  what  was  said  by  Mr. 
Justice  Patterson  of  the  New  York  supreme  court,  in  his  opinion  in  the 
Germheim  Case,  (Sup.)  7  N.  Y.  Supp.  878,  on  the  identical  facts,  is  very 
apropos: 

"Manifestly,  If  the  reconstruction  were  carried  out  in  good  faith.  &du  the 
rights  of  the  stockholders  were  protected  and  preserved,  they  would  have 
been  benefited  by  the  cutting  down  of  interest  and  fixed  charges;  and  it  is 
not  at  all  a  gratuitous  assumption  that  all  stockholders  would  have  willingly 
acquiesced  in  the  reconstruction  agreement,  provided  it  was  carried  out  in 
good  faith,  and  without  any  effort  to  destroy  their  interest  in  such  stockhold- 
ers. It  seems  to  me  that  it  is  the  result,  and  not  the  method,  which  has  in- 
duced the  assault  upon  the  proceedings  antedating  the  levying  of  the  assess- 
ment on  the  stockholders.  The  reconstruction  agreement  was  made  on  De- 
cember 20,  1887.  This  suit  [the  Gernsheim  suit]  was  not  brought  until 
September,  1889.  It  is  nowhere  explained  In  the  moving  papers  why  these 
plaintiffs  remained  quiescent  for  nearly  two  years  without  making  any  dem- 
onstration against  the  reconstruction  agreement,  or  the  proceedings  in  the 
United  States  court,  which  eventuated  in  the  decree  of  foreclosure,  (except 
as  above  slated;)  and  it  is  almost  apparent  that  they  were  willing  to  take 
their  chances  under  that  agreement,  and  to  acquiesce  in  all  the  proceedings 
that  were  had  pursuant  to  it,  until  they  ascertained  that  the  heavy  assessment 
of  73  per  cent.,  of  which  they  complained,  was  levied  upon  them  to  enable 
them  to  take  stock  in  the  new  corporation." 

It  is  hardly  necessary  to  notice  that  the  complainants  do  not  offer  to 
do  equity,  and  pay  into  the  court  the  amount  of  the  debt  of  the  defendant 
company  which  they  concede  to  be  due,  or  any  of  the  expenses  of  fore- 
closure; nor  that  the  relief  they  ask  under  their  bill,  if  granted,  would 
not  only  be  valueless  to  them  and  other  stockholders,  but  would  saddle 
the  company  with  a  vast  debt  of  nearly  $25,000,000,  wholly  due,  and 
bearing  a  high  rate  of  interest.  In  my  opinion,  the  complainants'  bill 
should  be  dismissed,  with  costs,  and  s  decree  to  that  effect  will  be  en- 
tered. 
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BaLLAUD  V.  McCl-USKEY. 

u«  Court,  5.  D.  New  York.    July  26, 1883.) 

NT    POR    TaKISO — ABAXnOMMEXT. 

lity  rule  67.  counsel  have  agreed  that  the  deposition  of  a  wit- 
down  by  a  typewriter  in  their  presence^t  the  office  of  one  of 
•e  of  the  examiner,  but  under  his  constructive  direction,  one  of 
abandon  such  examination  without  adequate  cause  shown  tothd 
3nt  motion  to  compel  the  production  of  the  witness  before  the 
e  does  abandon  it  without  such  cause,  the  testimony  of  the  wit- 

il  by  Charles  W.  Ballard  against  James  J.  McCluekey 
fa  patent.     On  motion  to  compel  production  of  a  wit- 
iminer.      Proper  practice  stated. 
,  for  complainant. 
n,  for  defendant. 

lit  Jv\dge.  This  is  a  motion  to  compel  the  complain- 
liarles  H.  Treat,  a  witness,  for  further  cross-examina- 
1  is  a  bill  in  equity  for  the  infringement  of  a  patent, 
y  of  the  witness,  so  far  as  it  had  progressed,  had  been 
er  rule  67 ,  and  had  been  by  agreement  taken  down  by 
Lhe  office  of  one  of  the  counsel,  in  the  absence  of  the  ex- 
er  his  constructive  direction.  Some  differences  of  opin- 
rred  between  the  counsel,  the  cross-examining  counsel 
TOSs-examination  was  closed  until  the  witness  should  be 

the  examiner  for  further  examination,  on  the  ground 
)g  counsel  were  "  unable  to  agree  as  to  the  cross-exami- 
fendant's  counsel  refuses  to  proceed  in  the  absence  of 
The  complainant  insisted  that  the  cross-examination 
3ceed,  or  that  the  witness  should  sign  his  deposition,  and 
n  be  considered  as  closed. 

Ices  not  disclose  an  adequate  cause  for  the  refusal  to  con- 
lination.  The  defendant's  counsel  did  not  proceed,  the 
1  signed,  and  the  witness  dismissed.  Since  the  new  rule 
Igated,  the  practice  has  been  for  counsel  to  agree  that  the 
ay  be  taken  down  by  a  typewriter,  in  their  presence,  at 
le  of  them,  in  the  absence  of  the  examiner,  but  under  his 
lirection.  The  question  under  this  motion  is  as  to  the 
uinsel  to  refuse  to  continue  the  examination,  and  to  de- 
duction of  the  witness  before  the  examiner;  in  other  words, 
1  agreement  at  an  end. 

if^el  have  entered  upon  the  taking  of  a  deposition  under 
iment  as  I  have  stated,  the  examination  cannot  be  aban- 
he  witness  is  produced  before  the  examiner,  without  ade- 

If  counsel  abandon  the  agreement  without  adequate  cause 
be  satisfactory  to  the  court,  the  testimony  of  the  witness 
nation  will  be  closed.     Counsel  are  not  at  liberty  to  enter 
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upon  the  taking  of  testimony  under  a  stipulation,  and  to  abandon  the 
examination  for  any  reason.  Such  a  course  of  procedure  is  not  only  ir- 
ritating, but  exceedingly  expensive.  On  the  other  hand,  they  will  be 
permitted  to  abandon,  if,  upon  motion  to  compel  the  reproduction  of 
the  witness  for,  examination,  such  abandonment  is  shown  to  have  been 
required  by  the  necessities  of  the  occasion.  In  this  case,  I  do  not  think 
that  the  defendant'^ counsel  had  adequate  reason  for  his  dissatisfaction; 
but  this  is  the  first  question  of  the  kind  which  has  arisen  under  th?  new 
practice,  and,  as  counsel  acted  under  both  lack  of  knowledge  and  im- 
patience, I  am  not  disposed  to  be  rigorous,  hut,  announcing  what  will 
be  the  course  in  the  future,  permit  an  additional  cross-examination  of 
the  witness  Treat,  in  accordance  with  the  original  agreement,  especially 
as  he  is  employed  in  New  York,  city,  and  can  manifestly  be  produced 
without  trouble  or  much  expense. 


Finance  Co.  of  Pennsylvania  et  al.  v.  Charleston,  C.  &  C.  R.  Co., 
(Shand  et  al.,  Interveners.) 

(Circuit  Court,  V.  South  Cnrolina.    October  38, 1893.) 

1.  Railroad  Companies — Fosecix>scrb  op  Mortoaoe— Priobitt  of  Libxs  —  Lboai. 

Sbbtices. 

Iiegal  services  rendered  to  a  railroad  company  in  maiatainint?  before  the  courts 
the  validity  of  municipal  aid  bonds  are  not  of  a  character  to  tal^e  precedence  of  the 
company's  mortgage  bonds,  within  the  doctrine  of  Fosdlck  v.  Schall,  99  U.  8.  336., 
and  equity  has  no  authority  to  give  them  such  precedence,  especially  when  the 
services  were  rendered  two  years  before  the  appointment  of  the  receiver. 

2.  Same. 

The  fact  that  such  services  resulted  in  benefit  to  the  bondholders  will  not  justify 
displacing  the  latters'  lien,  when  they  were  not  parties  to  the  contract  of  employ- 
ment. 

In  Equity.  Suit  by  the  Finance  Company  of  Pennsylvania  and  others 
against  the  Charleston,  Cincinnati  <&  Chicago  Railroad  Company  to  fore- 
close a  mortgage.  Heard  on  the  separate  intervening  petitions  of  Robert 
\V.  Shand  and  the  firm  of  Sheppard  &  Bro.,  asserting  claims  for  legal 
services,  and  asking  payment  prior  to  the  satisfaction  of  the  mortgage 
bonds.     Petitions  dismissed. 

For  prior  opinions  delivered  in  the  course  of  this  litigation,  see  45 
Fed.  Rep.  436,  48  Fed.  Rep.  45,  188,  and  49  Fed.  Rep.  693. 

MitcheU,  &  Smith,  for  petitioners. 

Sainvd  Lord  and  A.  T.  Smylhe,  for  respondents. 

SiMONTON,  District  Judge.  These  two  petitions  were  heard  together. 
Several  townships  in  South  Carolina  had  subscribed  to  the  capital  stock 
of  the  Charleston,  Cincinnati  &  Chicago  Railroad  Company,  the  sub- 
scription payable  in  coupon  township  bonds.  The  townships  were 
created  corporations  and  given  the  power  to  subscribe  in  this  way  by  the 
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Iroad  company.  This  railroad  company  had  con- 
ussachusetts  &  Southern  Construction  Company  to 
r  road.  The  township  bonds  were  to  be  used  in 
itruction.      In  1888,  in  a  cause  entitled  Floyd  v.  Per- 

E.  Rep.  14,  the  supreme  court  of  South  Carolina 
the  provisions  of  a  railroad  charter  similar  to  that 
incinnati  &  Chicago  Railroad  Copipany,  and  declared 
led  thereunder  invalid.  This  question  being  of  grave 
the  railroad  company  and  to  the  construction  com- 
an,  who  was  the  general  manager  of  both  companies, 
iional  services  of  these  petitioners,  who  are  both  ex- 
devise  and  take  such  steps  as  would  lead  to  the  vali- 
Ahip  bonds  subscribed  in  aid  of  the  railroad  company. 

clearly  definite  appears  in  the  correspondence  and 
I'ohnson,  both  of  these  gentlemen  believed  that  they 
.nd  for  the  railroad  company  and  by  the  construction 
rendered  important,  valuable,  and  successful  service, 
ids  were  validated  by  an  act  of  the  legislature,  in  the 
they  were  largely  instrumental.  The  supreme  court 
stitutionality  of  the  act  in  a  cause  brought  and  argued 
.'.  Neely,  30  S.  C.  598,  9  S.  E.  Rep.  664.  The  result 
hip  bonds  have  been  given  value,  and,  as  petitioners 
en  largely  used  in  the  construction  of  the  road.  They 
r  claim  for  services, — S6,000,  each, — and  ask  that  it  be 
I  in  priority  to  the  mortgage  lien.  The  counsel  for  the 
for  the  mortgage  bondholders  deny  that  these  gentlemen 
r  the  railroad  compan}',  or  that  their  service  benefited 
ipany.  They  insist  that  the  retainer  was  for  and  on  be- 
ruction  company,  to  whom  all  these  township  bonds  had 

Be  this  as  it  may,  and  assuming,  for  the  purposes  of 
he  facts  are  as  stated  by  the  petitioners,  can  we  displace 
the  vested  lien  of  the  mortgage?  Fosdick  v.  Schall,  99  U. 
way  to  the  displacement  of  the  mortgage  lien,  permitting 
claims  to  be  paid  before  the  mortgage  debt,  either  out  of 
)utof  the  proceeds  of  sale.  But  the  courts  have  carefully 
selves  from  extending  these  claims,  which  were  for  ma- 
!S,  and  labor  necessary  for  keeping  the  railroad  a  going 
tiave  expressly  refused  to  consider  any  claim  originating 
mouths  before  the  appointment  of  the  receiver.  The  serv- 
se  were  rendered  nearly,  if  not  quite,  two  years  before  the 
nf  a  receiver.  Indeed,  the  supreme  court  of  the  United 
dnad  v.  Loan S:  T.  Co.,  136  U.  S.  97, 10  Sup.  Ct.  Rep.  950, 
necessity  of  warning  the  profession  against  erroneous  views 
;t  of  Fmlkh  v.  Schall: 

bound  to  sell  to  a  ruilroad  company,  or  to  work  for  it,  and  who- 
ngs  with  a  company  whose  property  is  mortgaged  must  be  as- 
e  dealt  with  it  on  the  faitb  of  its  personal  responsibility,  and  not 
>  of  subsequently  displacing  the  priority  of  the  mortgage  liens. 
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It  is  the  exception,  and  not  the  rule,  that  such  priority  of  liens  can  t>e  dis- 
placed. We  emphasize  this  fact  of  the  sacredness  of  contract  liens  for  the 
reason  that  there  seems  to  be  growing  an  idea  that  the  chancellor,  in  the  ex- 
ercise of  his  equitable  powers,  has  unlimited  discretion  in  this  matter  of  the 
displacement  of  vested  liens." 

Counsel  for  the  petitioners  urge  upon  the  court  the  consideration  of 
the  value  of  these  services  in  securing  the  means  for  constructing  the 
road.  But  the  services  rendered  by  the  petitioners  are  not  within  that 
favored  class  protected  in  Fosdickv.  Schnll.  Indeed,  if  they  had  obtained 
and  supplied  the  money  used  in  constructing  the  road,  this  would  not 
have  helped  them.  Wood  v.  Trust,  etc.,  Co.,  128  U.  S.  41«,  9  Sup.  Ct. 
Rep.  131;  Cowdrey  v.  Railroad  Co.,  93  U.  S.  352;  Dunham  v.  Rnilimy 
Co.,  1  Wall.  267;  RaUroad  Co.  v.  W^on,  138  U.  S.  501,  11  Sup.  Ct. 
Rep.  405. 

Nor  does  it  affect  the  question  that  their  services  incidentally  benefited 
the  mortgage  creditors,  and  added  to  the  value  of  the  property  covered 
by  the  mortgage.  There  were  no  contract  relations  with  these  creditors. 
In  Hand  v.  Railroad  Co.,  21  S.  C.  162,  the  law  is  clearly  stated: 

"No  one  can  legally  claim  compensation  for  voluntary  services  to  another, 
however  beneficial  they  may  be,  nor  for  incidental  benefits  and  advantages  to 
one  flowing  to  him  on  account  of  services  rendered  to  another  by  whom  he 
may  have  been  employed.  Before  a  legal  charge  can  be  sustained,  there  must 
be  a  contract  of  employment,  either  expressly  made  or  superinduced  by  tbe 
law  or  the  facts. " 

See  Bound  v.  RaiJ.way  Co.,  51  Fed.  Rep.  60. 
Tbe  petitions  are  dismissed. 


Gould  v.  Little  Rock,  M.  R.  A  T.  Ry.  Co.  tl  <d. 

(Circuit  Court,  E.  D.  Arlianaas.    October  28, 1893.  > 

No.  981. 

1.  COKPORATIOKS— InSOI^VESOT — PRETEBESCE  OP  CREDITORS. 

Under  the  decisions  of  Arlcansas  and  at  oommon  law,  an  Insolvent  corporation 
may  make  preferences  among  its  creditors  in  good  faitb,  so  long  as  its  rigut  to  do 
so  is  not  restrained  by  statute.  Ex  p  'rte  Conway,  4  Ark.  802,  and  Rlngo  v.  Bit- 
coe,  18  Ark.  563,  followed.  Bouse  v.  Bank,  33  N.  B.  Rep.  293, 46  Ohio  St.  493,  ques- 
tioned. 

2.  Same— Loans  by  Directors. 

.  Advances  made  in  good  faith  by  certain  directors  of  a  rsflroad,  and  used  for 
legitimate  corporate  purposes,  their  inducement  being  to  protect  and  give  value  to 
their  own  large  interests  as  creditors  and  stockholders,  but  all  other  stockholders 
and  creditors  oeing  equally  protected  thereby,  constitute  a  valid  debt,  enforceable 
by  suit;  and  a  deed  of  trust  on  certain  lands  thereafter  executed  by  the  direction 
of  the  stockholders  and  board  of  directors  to  secure  it  is  as  valid  as  if  given  to  any 
other  creditors. 

8.  Same— Directors  as  Trcstees. 

Treating  the  directors  as  trustees,  the  payment  of  the  debt  is  an  essential  prereq- 
uisite to  the  avoidance  of  the  deed  of  trust  given  to  secureit,  whether  tiie  debt  was 
a  present  or  precedent  one. 
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V>y  Ja3'  Gould  against  the  Little  Rock,  Mississippi 
.vay  Company  and  Henry  Wood,  as  trustees,  to  fore- 

on  certain  lands.     On  her  own  motion,  Sallie  Lev- 
trix  of  the  estate  of  J.  M.  Leverett,  deceased,  was 
and  filed  an  answer  and  cross  bill.     Cross  bill  dis- 
for  complainant. 
.DWELL,  Circuit  Judge: 

of  April,  1884,  the  Little  Rock,  Mississippi  River  & 
ipany,  an  Arkansas  corporation,  in  pursuance  of  a 
;kholders,  and  also  of  its  board  of  directors,  executed 
Henry  Wood,  as  trustee,  a  deed  of  trust  in  the  nature 
Ttain  lands  belonging  to  the  company  to  secure  the 

Winchester,  Dexter,  and  Redfield  the  sum  of  about 
>ney  the  deed  of  trust  was  given  to  secure  was,  from 
iced  by  Atkins,  Winchester,  Dexter,  and  Redfield  to 
s  construction  and  improvement  of  the  railroad  and 
!  necessary  equipments,  and  to  pay  pressing  debts, 
1  used  for  these  purposes.  At  the  time  the  money 
he  deed  of  trust  executed,  Atkins  was  president  of 
Dexter  and  Winchester  were  stockholders  and  direct- 
,  and  Redfield  was  a  stockholder  and  a  director  part 
s  not  a  director  when  the  deed  was  executed.  They 
srs  of  the  stock  and  bonds  of  the  company,  and  in 
and  its  afiairs.     There  is  nothing  in  the  record  to 

of  persons  constituted  the  board  of  directors.  The 
regulating  the  organization  of  railroad  companies  pro- 
1  shall  consist  of  not  less  than  5  nor  more  than  IS,  and 
ners  state  in  their  brief  that  there  were  8  directors, 
ney  was  advanced  the  company  owned  its  line  of  road 
:k  used  in  operating  the  same,  and  other  property, 
•tgages  on  this  property,  to  secure  bonds  issued  by 
1  to  or  exceeding  its  value.  The  credit  of  the  com- 
.  It  had  no  means  of  raising  money  to  meet  press- 
make  necessary  improvements,  except  by  selling  its 
a  ruinous  sacrifice.  In  this  condition  of  affairs,  the 
ed  or  advanced  the  money  mentioned  in  the  deed  of 
ny  from  time  to  time,  as  its  necessities  demanded, 
themselves  for  this  purpose.  The  company  could 
the  money  from  any  other  source,  and  those  who  ad- 
)elled  to  do  so  to  protect  and  preserve  the  large  inter- 
lad  in  the  property.  As  collateral  security  for  the 
;he  company  pledged  its  first  mortgage  bonds  to  the 
due  of  $297,000,  its  second  mortgage  bonds  tO  the 
le  of  $206,500,  and  3,430  shares  of  the  capital  stock 

It  was  known  this  security  was  inadequate  at  the 
but  it  was  all  the  company  had  to  oSer;  and  after- 
ate  made  a  grant  of  lands  to  the  company,  the  deed 

executed  thereon  aa  additional  security  for  these  loans 
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or  advances.  At  the  date  of  the  execution  of  the  deed  of  trust  the  float- 
ing debt  of  the  company  was  inctmsiderable,  and  the  company  continued 
to  be  a  going  concern,  and  to  own  its  road,  until  it  was  sold  in  1887, 
ander  a  decree  foreclosing  the  mortgage  given  to  secure  its  first  naort- 
gage  bonds. 

Some  time  before  this  sale  of  the  road,  the  mortgagees  mentioned  in 
the  deed,  for  the  consideration  of  $400,000,  paid  in  cash,  assigned  and 
transferred  the  debt  due  them  from  the  company  and  the  deed  of  trust 
to  secure  the  same,  as  well  as  the  collateral  securities  which  thej'  held, 
to  the  present  plaintiff.  The  purchase  price  of  the  road  at  the  foreclo- 
sure sale  was  such  that  the  holders  of  the  first  mortgage  bonds  received 
56.52  cents  on  the  dollar  for  the  bonds,  and  the  plaintiff  received 
tliis  percentage,  amounting  in  the  aggregate  to  $167,864.40  on  the  first 
mortgage  bonds  which  he  held  as  collateral  security  for  the  debt  secured 
by  the  deed  of  trust  in  suit,  and  this  is  all  that  has  ever  been  paid 
thereon.  The  second  mortgage  bonds  and  stock  were  rendered  worth- 
less by  the  foreclosure  of  the  first  mortgage.  This  bill  was  filed  by  the 
plaintiff  against  the  company  and  the  trustee  named  in  the  deed,  to  fore- 
close the  same.  The  company  and  the  trustee  appeared,  and  confessed 
the  bill.  Upon  her  own  motion,  Sallie  Leverett,  as  administratrix  of 
the  estate  of  J.  M.  Leverett,  deceased,  was  made  a  defendant,  and  there- 
upon filed  an  answer  and  cross  bill,  alleging  that  on  the  28th  day  of 
March,  1885,  she  recovered  a  judgment  against  the  defendant  company 
for  $3,500  in  the  circuit  court  of  Desha  county.  Ark.,  upon  which  exe- 
cutions were  issued  and  levied  upon  the  lands  mentioned  in  plaintifTs 
deed  of  trust.  She  avers,  among  other  things,  that  the  deed  is  void, 
because,  at  the  time  of  its  execution,  Atkins  was  president,  and  Win- 
chester, Dexter,  and  Redfield,  directors,  of  the  company,  and  the  prin- 
cipal holders  of  its  stock  and  bonds,  and  the  company  insolvent.  There 
was  a  replication  to  the  answer,  and  an  answer  to  the  cross  bill,  which 
denied  all  its  allegations. 

Dodge  &  Johmon,  for  plaintiff. 

Sol  F.  Clnrk,  Dan  IF.  Janes,  Thmnas  B.  Martin,  and  Ratdiffe  &  Fletcher, 
for  defendant  I^everett,  contended  that — 

The  deed  of  trust  was  void,  because  made  to  secure  debts  due  to  the  directors 
of  the  company  when  it  was  insolvent,  and  cited  Lippincott  v.  Carriage  Co., 
■25  Fed.  Rep.  577.  586;  Howe,  Brown  &•  Co.  v.  San/ord  Fork  d-Tool  Co.,  44 
Fed.  Rep,  231;  White,  Potter  <&  Paige  Manuf'g  Co.  v.  Henry  B.  Pettes  Im- 
porting Co.,  30  Fed.  Rep.  864;  Adams  v.  Milling  Co.,  35  Fed.  Rep,  433; 
Haytmod  v.  Lumber  Co.,  64  Wis.  639,  26  N.  W.  Rep.  184;  Rouse  v.  Bank, 
46  Oliio  St.  493,  22  N.  E.  Rep.  293;  CmsoUdaUd  Tank  Line  Co.  v.  Kansa-i 
City  Varnish  Co.,  45  Fed.  Rep.  7;  Gibson  V.  Furniture  Co.,  (Ala.)  11  South. 
Rep.  365. 

Caldwell,  Circuit  Judge,  (after  stating  the  facts.)  1 .  It  is  the  law  of 
Arkansas,  established  by  the  decision  of  its  supreme  court  50  years 
ago,  that  a  corporation  of  that  state  in  failing  circumstances  may  make 
preferences  among  its  creditors  by  assigning  all  or  a  part  of  its  property 
to  preferred  creditors,  or  to  trustees  for  their  benefit.     Its  right  to  prefer 
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bona.  Jide  creditors  to  the  exclusion  of  others,  iu  the 
lie  prohibiting  it,  is  as  unrestricted  and  absolute  as 
v  right  of  an  individual  debtor  to  make  preferences 
rs.  Ex  parte  Convxiy,  4  Ark.  302,  348,  354;  Eingo  v. 
'>3.  The  established  rule  in  that  state  is  in  harmony 
though  not  quite  uniform,  current  of  authorities  in  this 
[uestion.  2  Mor.  Corp.  §  802;  AUis  v.  Janes,  46  Fed. 
V.  Rogers,  38  Mich.  363;  CoaU  v.  DonneU,  94  N.  Y. 
nfc,  5  Watts  &  S.  223;  Warner  v.  Movoer,  il  Vt.  390; 
ler,  20  Vt.  426;  Strattan  v.  .4/fen,  16  N.  J.  Eq.  229; 
(erte,  41  N.  J.  Eq.  635,  7  Atl.  Rep.  514;  Dunamb  v. 
N.  Y.  190,  88  N.  Y.  1;  Harts  v.  Brmvn,  77  111.  226; 
d  Co.,  106  111.  439;  Biiell  v.  Buckingham,  16  Iowa,  284, 
Ige  Dilix>n;)  HaUam  v.  Hotel  Go.,  56  Iowa,  178,  9  N. 
fitrrett  v.  Plow  Co.,  70  Iowa,  697,  29  N.  W.  Rep.  395; 
47  Conn.  47;  Bank  v.  Whittle,  78  Va.  737;  Ashhurst's 
it.  314;  Sargent  V.  Websler,lB  Mete.  (Mass.)  497. 
es,  by  statute,  the  property  of  an  insolvent  corporation 
d  to  the  payment  pro  rata  of  all  its  creditors,  and,  after 
of  the  corporation  is  known,  the  directors  cannot  divert 
m  such  use  by  giving  preferences  to  some  of  its  creditors; 
e  is  no  such  statute  tlie  great  weight  of  authority  is  that 
I  an  insolvent  corporation  may  be  sold  and  used  by  its  di- 
oayment  of  some  of  its  creditors  to  the  exclusion  of  others, 
does  not  affect  its  right  to  make  preferences  any  more 
of  an  individual  debtor  to  make  preferences  is  affected  by 
f.  The  cases  which  hold  th6  contrary  doctjrine  are  hot- 
erroneous  theory  that  the  insolvency  of  a  corporation,  in 
es  it,  and  makes  the  directors  mere  trustees  to  distribute 
ibly  among  its  creditors.  It  is  undoubtedly  true  that  the 
corporation  is,  in  one  sense,  a  trust  fund  for  the  payment 
but  this  rule  means  no  more  than  that  the  property  of  a 
annot  be  distributed  among  its  stockholders,  or  applied  to 
foreign  to  the  legitimate  business  of  the  corporation,  until 
e  paid.  The  rule,  so  far  as  it  relates  to  the  payment  of 
isfied  whenever  the  i)roperty  of  a  corporation  is  applied  to 
I  of  any  of  its  boiui  Jide  debts.  The  rule,  as  has  been  often 
,  does  not  prevent  a  corporation,  whether  solvent  or  insol- 
raaking  preferences  among  its  creditors,  and  exercising  in 
ibsolute  dominion  over  its  property  in  the  conduct  of  its  le- 
•porate  business,  so  long  as  its  right  to  do  so  is  not  restrained 
)r  bv  judicial  proceedings. 

f.  Bkir,  133  U.  S.  .534,  541,  10  Sup.  Ct.  Rep.  338,  Mr.  Jus- 
in  delivering  the  ojnnion  of  the  court,  calls  attention  to  tiio 
le  property  of  acorporation  is  not  a  trust  fund  for  creditors  in 
•sense  than  we  have  stated.     He  t-ays: 

lot  question  the  general  doctrine  invokeii  by  the  appellant,  that  the 
a  railroad  company  is  a  trust  fond  for  the  payment  of  its  debts. 
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but  do  not  perceive  any  place  for  its  application  here.  That  doctrine  only 
means  that  the  property  must  first  t>e  appropriated  to  the  payment  of  the 
debts  of  the  company  before  any  portion  of  it  can  be  distributed  to  the  stoclc- 
holders.  It  does  not  mean  that  the  property  is  so  affected  by  the  indebted- 
ness of  tlie  company  that  it  cannot  be  sold,  transferred,  or  mortgaged  to  bona 
fide  purchasers  for  a  valuable  consideration,  except  subject  to  the  liability  to 
be  appropriated  to  pay  that  indebtednras.  Such  a  doctrine  has  no  existence. 
The  cases  of  Curran  v.  State,  15  How.  304.  307,  and  Wood  v.  Dwnmer,  3 
Mason,  308,  give  no  countenance  to  anything  of  the  liind." 

The  case  of  Rouse  v.  Bank,  46  Ohio  St.  493,  22  N.  E.  Rep.  293,  is  cited 
in  support  of  the  proposition  that  the  property  of  an  insolvent  corporation 
is  a  trust  fund  for  its  creditors  in  a  sense  that  precludes  the  corporation 
from  making  preferences  among  its  creditors,  or  otherwise  using'  its  prop- 
erty in  the  conduct  of  its  corporate  business.  Referring  to  the  doctrine 
of  this  case,  the  supreme  court  of  the  United  States,  speaking  bj*  Mr. 
Justice  Gray,  says: 

"That  decision,  it  is  true,  proceeded  in  part  upon  the  theory  that  the  prop- 
erty of  an  insolvent  corporation  is  a  trust  fund  for  its  creditors  in  a  wider 
and  more  general  sense  than  could  be  maintained  upon  general  principles  of 
equity  jurisprudence.  Graham  v.  Railroad  Co.,  102  U.  S.  148,  161;  Itail- 
way  Co.  V.  Ham,  114  U.  S.  587,  594, 5  Sup.  Ct.  Rep.  1081;  Richardson's  Ex'r 
V.  Grem,  133  U.  S.  30, 44. 10  Sup.  Ct.  Rep.  280;  Fogg  v.  Blair,  133  U.  S.  534, 
541,  10  Sup.  Ct.  Rep.  338;  Peters  v.  Bain,  133  U.  S.  670,  691,  692,  10  Sup. 
Ct.  Rep.  354."  Purifl.er  Co.  v.  ifcaroarty,  136  U.  S.  237.  10  Sup.  Ct.  Rep. 
1017. 

A  good  many  courts  have  from  time  to  time  inveighed  against  tlie  rule 
of  the  common  law  which  allows  a  debtor  to  make  preferences  among  his 
creditors,  but  the  rule  is  too  firmly  imbedded  in  our  system  of  juris- 
prudence to'be  overthrown  by  judicial  decision,  and  it  can  no  more  be 
overthrown  by  the  courts  in  its  application  to  corporations  than  to  indi- 
viduals. In  Wilkinson  v.  Bauerk,  41  N.  J.  Eq.  635,  7  Atl.  Rep.  514, 
the  court  said: 

"Botli  reason  and  authority  establish  the  proposition  that  a  corporation  may 
sell  and  transfer  its  property,  aiid  may  prefer  its  creditors,  although  it  is  in- 
solvent, unless  such  conduct  is  prohibited  by  law." 

We  think  this  is  a  correct  statement  of  the  rule,  and  that  it  can  only 
be  abrogated  by  legislation. 

2.  It  is  next  contended  that  the  deed  of  trust  is  void  because  it  was 
executed  to  secure  debts  due  to  persons  who  were  directors  of  the  cor- 
poration, and  large  holders  of  its  stock  and  mortgage  bonds.  The  money 
was  actually  advanced  by  the  directors  in  good  faith  for  the  benefit  of 
the  company,  and  was  used  by  the  company  for  legitimate  corporate 
purposes.  It  was  not  loaned  or  advanced  for  the  purpose  of  obtaining 
any  advantage  over  the  corporation  or  its  other  stockholders  or  creditors, 
but  to  conserve  and  protect  the  best  interests  of  all  persons  interested  in 
the  property.  It  is  obvious  that  the  directors  who  made  these  advances 
did  not  do  so  from  choice,  or  because  they  esteemed  it  a  safe  or  profita- 
ble investment  in  itself.  They  made  the  advances  because  the  corpora- 
tion stood  in  pressing  need  of  the  money,  and  its  failure  to  get  it  was 
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.iriously  to  all  its  creditors  and  stockholders.  The 
e  the  loan  was  to  protect  and  give  value  to  their  own 
editors  and  stockholders  of  the  corporation;  but  all 
i  stockholders,  in  proportion  to  their  interests,  were 
nd.  l>enefiteii  by  the  loan.  Upon  these  facts,  the  deed 
by  the  direction  of  the  stockholders  and  board  of  di- 
le  advances  previously  made  by  these  four  directors  to 
valid  security.  The  advances  constituted  a  valid  debt 
ration,  which  it  was  legally  liable  to  pay,  and  could 
led  to  pay  by  suit.  Where  a  corporation  is  legally  lia- 
t,  it  may  undoubtedly  give  security  for  its  payment. 
►perty  to  pay  or  secure  a  boiin  fide  debt  is  not  an  un- 
ersion  of  its  property,  no  matter  what  official  relation 
xins  to  the  corporation.  The  corporation  is  under  the 
to  pay  a  bona  fide  debt  due  to  one  of  its  directors  and 
t  it  is  to  pay  a  debt  due  to  a  stranger,  and  a  security 
due  to  a  director»and  stockholder  is  as  valid  as  a  secu- 
•  other  creditor.     The  doctrine  established  by  the  best- 

and  by  the  decisions  of  the  supreme  court  of  the  United 
e  mere  fact  that  creditors  of  a  corporation  are  directors 
•3  does  not  prevent  their  taking  security  to  themselves  as 
ecure  a  bona  fide  loan  of  money  previously  made  to  such 
d  used  by  it  in  conducting  its  legitimate  corporate  busi- 

the  states  maintaining  this  doctrine  may  be  mentioned 
iachusetts,  Connecticut,  New  York,  New  Jersey,  Pennsyl- 
1,  Illinois,  Minnesota,  and  Iowa.  The  rule  is  thus  stated 
e  by  the  supreme  court  of  Iowa: 

and  that  be  [a  director]  may  become  a  creditor  of  the  corpora- 
.nee  it  money,  or  sell  it  property,  and  obligations  of  the  corpo- 
1  therefor  may  be  enforced  by  him.  In  this  regard  he  occupies 
<sition  from  that  of  any  other  creditor:  and,  if  the  debt  he  holds 
1  in  good  faith,  and  there  is  an  absence  of  fraud  on  bis  part,  he 
ity  or  payment,  though  the  corporation  be  insolvent,  and  he  may 
re  priority  in  the  payment  of  his  claim."  Barrett  v.  Plow  Co., 
29  N.  W.  Rep.  395. 

3US  cases  in  that  court  to  the  same  effect  are:  BueU  v.  Bv^ck- 
lowa,  284;  Bank  v.  Wasmii,  48  Iowa,  336;  HaUam  v.  Hotel 
I,  178,  9  N.  W.  Rep.  111.  In  discussing  the  question,  the 
irt  of  Connecticut  say: 

Hlitors  had  a  perfect  right  to  receive  pay  in  money  or  goods,  and 
they  were  stoelcholders  and  directors  did  not  modify  or  abridge 
I  long  as  there  was  no  actual  fraudulent  intent.  The  fact,  if  it 
at  it  operated  to  prefer  these  creditors  is  not  sufficient  at  common 
p  it  as  fraudulent,  for  the  common  law  favored  the  vigilant,  and 
might  rightfully  obtain  a  preference."     Smith  v.  Sliearp,  47 

the  same  effect,  see  Duncomb  v.  Railroad  Co.,  84  N.  Y.  190, 
1;  Hortj  V,  Bmm,  77  111.  226;  Reichwald  v.  Hotel  Co.,  106  111. 
toil  V.  Alien,  16  N.  J.  Eq.  229;   WUkinsoti  v.  Bauerle,  41  N.  J. 
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Eq.  635,  7  Atl.  Rep.  514;  Bank  v.  WhiUle,  78  Va.  737;  AMuirtes  Ap- 
peal, 60  Pa:  St.  314;  WhUwed  v.  Warner,  20  Vt.  425;  Gordon  v.  Proton, 
1  Watts,  386;  Sargent  v.  Webster,  13  Mete.  (Mass.)  497;  Kitchen  v.  RaO- 
%oay  Co.,  69  Mo.  224;  OR  Co.  v.  Marbury,  91  U.  S.  587. 

An  exhaustive  and  luminous  discussion  of  this  question  is  found  in 
the  opinion  of  the  supreme  court  of  Minnesota,  delivered  by  Judge 
Mitchell,  in  the  case  of  Hospea  v.  Oar  Co.,  60  N.  W.  Eep.  1117.  The 
reasoning  of  the  learned  judge  who  delivered  the  opinion  of  the  court  in 
that  case  makes  it  extremely  clear  that  an  insolvent  corporation  may 
prefer  its  creditors,  whether  they  be  officers  of  the  corporation,  or  stran- 
gers; and  that  there  is  no  foundation  for  the  doctrine  that  the  insolvency 
of  a  corporation  has  the  effect  to  convert  its  assets  into  a  "trust  fund,"  in 
the  technical  sense  of  that  term .  and  its  officers  into  mere  trustees  chained 
'  with  the  duty  of  distributing  its  assets  ratably  among  its  creditors. 

The  question  has  been  before  the  supreme  court  of  the  United  States 
in  several  cases.  In  the  case  of  Hotel  Co.  v.  Wade,  97  U.  S.  13,  the  court 
said:  . 

"His  [circuit  judge's]  finding  is  that  the  bonds  and  mortgages  were  not 
void  upon  the  ground  that  the  Tenders  of  the  money  were  also  the  directors 
of  the  company ;  that  the  terms  of  the  contract  were  sanctioned  by  the  stock- 
holders; and  that  the  money  loaned  was  needed  to  complete  the  building,  and 
that  it  was  applied  to  effect  the  purpose  for  which  it  was  borrowed.  *  *  * 
Examined  in  the  light  of  the  circumstances  attending  the  transaction,  as  the 
case  should  be,  the  court  is  of  the  opinion  that  the  findinf;  fails  to  support 
the  proposition  that  the  bonds  and  mortg»ge  were  invalid  because  the  direcU 
ors  became  the  holders  of  the  bonds  and  advanced  the  money.  Transactions 
of  the  kind  have  often  occurred,  and  it  has  never  been  held  that  the  arrange- 
ment was  invalid  where  it  appeared  that  the  stockholders  were  properly  con- 
sulted, and  sanctioned  what  was  done,  either  by  their  votes  or  silence." 

In  the  case  of  Richardmn''8  Ex'rv.  Green,  133  U.  S.  30,43, 10  Sup.  Ct. 
Rep.  280,  the  court  said: 

"Undoubtedly  his  relation  as  a  director  and  officer  or  as  a  stockholder  of 
the  company  dues  not  preclude  him  from  entering  into  contracts  with  it. 
making  loans  to  it,  and  taking  its  bonds  as  collateral  security;  but  courts  of 
equity  regard  such  personal  transactions  of  a  party  in  either  of  these  posi- 
tions, not  perhaps  with  distrust,  but  with  a  large  measure  of  watchful  care; 
and,  unless  satisfied  by  proof  that  the  transaction  was  entered  into  in  good 
faith,  witli  H  view  to  the  benefit  of  the  company,  as  well  as  of  its  creditors, 
and  not  solely  with  a  view  to  his  own  benefit,  they  refuse  to  lend  their  aid  to 
its  enforcement." 

The  attack  upon  the  validity  of  the  trust  deed  must  fail  upon  another 
ground.  Treating  the  directors  as  trustees,  it  is  not  open  to  the  com- 
])any  or  any  of  its  creditors  to  avoid  the  security  given  in  pursuance  of 
the  direction  of  the  stockholders,  as  well  as  the  directors,  so  long  as  the 
company  retains  the  rponey  which  was  loaned  in  good  faith,  and  actu- 
ally appropriated  to  legitimate  corporate  uses.^  The  payment  of  the 
debt  thus  contracted  is  an  essential  prerequisite  to  the  avoidance  of  the 
deed  of  trust  given  to  secure  its  payment.  "And,"  in  the  language  of 
the  court  of  appeals  of  New  York,  "this  is  true  whether  the  pledge  be 
taken  for  a  present  or  precedent  debt.     In  either  case  the  equity  to  be 
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its."  Duncomb  v.  Railroad  Co.,  supra.  Let  a  de- 
osing  the  deed  of  trust  for  the  amount  due  on  the 
ed,  and  dismissing  the  cross  bill  of  Sallie  Leverett 


s  V.  Fidelity  Title  &  Trust  Co.  et  al. 

Court,  W.  D.  Penimjlvania.    August  4, 1898.) 

No.  37. 

SMENT  TOR  Benefit  of  Crbbitors. 

.  mortgagee,  loaoed  it  to  a  bank  for  temporary  use,  to  snstaln  its 
ancial  strait.  The  bank  pledged  tbe  mortgage  witb  a  creditor 
y,  and  subsequently  pledged  with  tbe  ssune  creditor  commercial 
as  collateral  security  for  the  same  debt.  Afterwards  the  bank 
gnment  for  tbe  benefit  of  creditors.  The  mortgagor  then  vol- 
mount  of  the  mortgage  to  the  pledgee,  who  applied  tbe  money 
f  tbe  bank.  The  pledgee  collected  the  commercial  paper,  and, 
on,  there  remained  a  balance  therefrom  in  the  pledgee's  hands. 
;  of  subrogation  M,  was  entitled  to  this  balance  as  against  tbe 

a  general  creditor  against  the  assigned  estate,  and  received  a 
>n  the  full  amount  of  his  claim.  Held,  that  he  was  not  thereby 
srting  bis  right  by  subrogation  to  the  whole  of  tbe  special  fund 
ands  of  the  pledgee,  as  that  fund  and  his  dividend  together  did 
m  in  full. 

11  by  John  Matthews  against  the  Fidelity  Title  &  Trust 
srs  to  enforce  an  allied  right  of  subrogation.     Decree 

1889,  and  prior  to  that  time,  the  complainant,  John 
5  owner  of  a  mortgage  for  $50,000,  made  by  the  Moor- 
mpany,  and  dated  February  1,  1887,  payable  10  years 
le  date  first  above  mentioned  the  Lawrence  Bank  was 
.'assed,  and  its  condition  was  known  both  to  Matthews 
It,  Young,  and  on  that  day  Matthews  assigned  the  mort- 
•  the  use  of  the  bank,  and  received  in  return  a  certifi- 
jaring  interest,  for  the  sum  of  $50,000.  Subsequently 
assigned  by  Young  to  the  president  of  the  Union  Na- 
ecure  overdrafts  made  and  to  be  made  upon  it  by  the 
The  overdrafts  having  at  length  somewhat  exceeded 
e  mortgage,  the  Lawrence  Bank,  as  additional  security, 
e  Union  Bank  a  large  amount  of  commercial  paper. 
Is,  on  November  25,  1889,  the  Lawrence  Bank  made  a 
ment  for  the  benefit  of  creditors  to  the  defendant  the 
Trust  Company.  On  December  2d  following,  the  Moor- 
lompany  paid  the  amount  of  the  mortgage  and  accumu- 
the  Union  Bank,  which  applied  the  same  to  the  extin- 
e  overdrafts.     Subsequently  it  collected  large  amounts 
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of  the  commercial  paper  held  in  pledge,  and,  after  satisfying  its  whole 
claim  against  the  Lawrence  Bank,  had  left  a  surplus  of  $21,000.  The 
complainant,  Matthews,  claims  this  fund  by  right  of  subrogation,  on  the 
theory  that  he  had  only  assigned  his  mortgage  for  use  in  sustaining  ihe 
credit  of  the  bank,  and  was  to  receive  it  back  when  this  purpose  was  ac- 
complished. It  appeared,  however,  that  Matthews  had  filed  his  certifi- 
cate of  deposit  with  the  assignee  of  the  Lawrence  Bank,  and  had  received 
his  pro  raUi  share  of  a  dividend  paid  to  the  creditors  thereof. 
Lyon,  McKee  <t  Scmderson,  for  complainant. 

\Vm.  M.  McGOl  and  Dmid  Q.  Ewing,  for  Fidelity  Title  &  Trust  Com- 
jSany — 

Contended  that  subrogation  "  will  not  be  decreed  in  favor  of  a  mere  vol  nnteer. 
who,  without  any  duty,  moral  or  otherwise,  pays  the  debt  of  another.  It  will 
not  arise  in  favor  of  a  stranger,  but  only  in  favor  of  a  party,  who.  on  some 
sort  of  compulsion,  discbarges  the  payment  iigainst  a  common  debtor;"  citing 
CoHieWs  Appeal,  23  Pa.  St.  294;  Webster  d-  Goldsmith's  Appeal,  86  P.v.  St. 
409;  Hoover  v.  Epler,  52  Pa.  St.  522;  Master's  Appeal,  56  Pa.  St.  80;  Wat- 
lace's  Estate,  69  Pa.  St.  401;  Bleakley's  Appeal,  6t)  Pa.  St.  187;  Want  'It's 
Estate.  13  Wkly.  Notes  Cas.  143;  Sheld.  Subr.  §  1;  Shinnv.  Ba<ld.  14  N.  .J. 
Eq.  234;  Bank  v.  Winston's  Ex'rs,  2  Brock.  254;  Qadsden  v.  Brotoi;,  I 
Speer,  Eq.  41;  Sandford  v.  McLean,  3  Paige,  122. 

Before  Acheson,  Circuit  Judge,  and  Buffxnuton,  District  Judge. 

AcHEsos,  Circuit  Judge.  Taking  the  proofs  as  a  whole,  the  transs'  - 
tion  of  October  31,  1889,  between  the  plaintiff,  Matthews,  and  the  La« 
rence  Bank,  cannot  fairly  be  regarded  as  a  purchase  by  the  bank  fron 
the  plaintiff  of  the  Moorhead-McCleane  Company  mortgage.  Neithe- 
of  the  parties  understood  or  intended  the  tmnsfer  of  the  mortgage  to  b<! 
a  sale  thereof.  As  well  the  officers  of  the  bank  as  the  plaintiff  himself 
believed  that  the  financial  embarrassment  of  the  bank  woald  be  over- 
come, and  we  think  it  was  in  the  contemplation  of  tliem  all  that  the 
mortgage  would  be'  returned  to  the  plaintiff  after  its  temporary  use  to 
sustain  the  credit  of  the  bank.  Certainly  it  was  the  plaintiff's  expecta- 
tion— well  warranted  by  what  the  officers  of  the  bank  told  him — that 
the  mortgf^e  would  be  retransferred  to  him  shortly.  It  is,  indeed,  true 
that  a  certificate  of  deposit  for  the  sum  of  850,000,  the  principal  (with- 
out the  accrued  interest)  of  the  mortgage,  was  issued  by  the  bank  and 
delivered  to  the  plaintiff;  but  it  is  quite  clear  from  the  evidence  that 
this  certificate  was  intended  as  a  mere  security  to  the  plaintiff.  As  al- 
ready intimated,  the  substantial  nature  of  the  transaction  was  a  loan  of 
the  mortgage  to  aid  temporarily  the  bank  in  its  financial  strait. 

Turning  now  to  the  dealings  between  the  Ijiwrence  Bank  and  the 
Union  National  Bank,  we  find  from  the  evidence  that  the  latter  was  the 
clearing-house  agent  of  the  former  bank,  and  that,  for  the  purpose  of  se- 
curing any  existing  or  future  overdrafts  by  the  Lawren<«  Bank  of  its 
clearing-house  account  with  the  Union  Bank,  the  Lawrence  Bank,  by  its 
president,  on  November  4,  1889,  assigned  the  mortgage  to  the  president 
of  the  Union  Bank,  in  trust  for  that  institution.  While  this  assignment, 
upon  its  face,  was  unconditional,  it  is  indisputable  under  the  proofs 
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y    the   Liawrence  Bank  to  the  Union  Bank  was  not  a 

ignment  of  the  mortgage,  but  a  mere  pledge,  for  the 
i.       At  the  time  of  this  transfer  the  Ijawrence  Bank 

clearing-house  account  to  the  amount  of  614,915.39, 

8,  1889,  its  overdrafts  in  all  amounted  to  $57,108.38. 
>ned  date  the  Lawrence  Bank  assigned  and  delivered 

owned  by  it,  amounting  to  $26,769.49,  to  the  Union 
for  all  its  liabilities  incurred  or  to  be  incurred  to  the 
leh  was  the  condition  of  affairs  when  the  Lawrence 
ber  25,  1889,  made  its  deed  of  voluntary  assignment  for 
creditors.  Then,  on  December  2,  1889,  before  the  ma- 
>rtgage,  the  Moorhead-McCleane  Company,  the  mort- 
ly  paid  the  principal  thereof,  with  accrued  interest, 
'2,350,  to  the  Union  Bank,  and  this  money  was  credited 
ink  to  the  Lawrence  Bank.  Afterwards  the  Union  Bank 
oimercial  paper  pledged  with  it  by  the  Lawrence  Bank, 
,'ing  so  much  of  the  proceeds  as  fully  discharged  nil  the 
btedness  of  the  Lawrence  Bank,  there  was  left  in  its  hands 

these  securities,  amounting  to  about  $21,000.  This  bal- 
l  by  the  plaintiff,  Matthews,  by  right  of  subrogation,  and 
I  right  is  the  purpose  of  this  bill. 

ell  settled  that  subrogation  is  not  founded  on  contract,  nor 
I  on  strict  suretyship,  but  it  results  from  the  natural  jus- 
;  the  burden  where  it  ought  to  rest.     It  is  a  mode  which 

to  compel  the  ultimate  discharge  of  a  debt  by  him  who, 
cience,  ought  to  pay  it,  and  relieve  him  whom  none  but 
could  ask  to  pay.  2  White  &  T.  Lead.  Cas.  282;  McCar- 
,  35  Pa.  St.  111.     The  facts  above   narrated,  we  think, 

this  case  within  the  operation  of  the  rule,  for,  as  between 
e  Bank  and  the  plaintiff",  the  former  was  bound  to  pay  the 
i  to  the  Union  Bank,  and,  as  the  plaintiflPs  mortgage,  pledged 
rence  Bank  for  its  debt,  has  been  applied  to  the  discharge 

plaintiff  has,  as  against  the  Lawrence  Bank,  an  equitable 

surplus  in  the  hands  of  the  creditor  arising  from  the  other 
wned  and  pledged  by  the  Ijawrence  Bank  for  the  same  debt. 
i  Fidelity  Title  &  Trust  Company,  the  trustee  under  the  deed 
y  assignment  for  tlie  benefit  of  creditors,  successfully  contest 
fPs  claim,  for  tliat  company  is  clothed  merely  with  the  rights 
•rence  Bank.  MmrW  Af>p&il,  88  Pa.  St.  368.  The  ca.ses  cited 
endant's  counsel  to  show  that  one  who,  without  compulsion, 
,  or  duty  pays  the  debt  of  another,  is  not  entitled  to  subroga- 
)  no  application  here,  for  the  plaintiff"  was  not  a  volunteer  in 
of  those  authorities.  .  He  was  no  more  a  volunteer  than  is  any 
10,  of  his  own  free  will,  binds  himself  for  the  acts  or  debt  of 

is  contended  that,  if  the  plaintiff  ever  had  a  right  to  sub- 
lie  lost  it  by  claiming  and  receiving  out  of  the  general  assets 
awrence  Bank  in  the  hands  of  the  trustee  a  divMeud  amount- 

•.52F.no.8-44 
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ing  to  $8,737.15,  upon  his  certificate  of  deposit.  But  we  cannot  adopt 
that  view.  True,  the  plaintiff,  on  January  9,  1891,  appeared  as  a 
claimant  before  the  auditor  appointed  to  distribute  among  the  creditors  of 
the  I^awrence  Bank  the  balance  in  the  hands  of  the  trustee  under  the  deed 
of  assignment  upon  its  first  and  partial  account,  and  as  the  foundation  of 
his  claim  presented  the  certificate  of  deposit  for  $50,000,  heretofore  re- 
ferred to.  But  at  the  same  time  he  submitted  to  the  auditor  evidence  sim- 
ilar to  that  now  before  us,  explanatory  of  the  whole  transaction.  All.  the 
facts  were  disclosed,  and  the  allowance  to  him  by  the  auditor  of  the  divi- 
dend awarded  was  an  adjudication  of  his  right  thereto  upon  all  theevidence. 
Herein  we  perceive  no  ground  of  estoppel  against  Matthews.  It  is  clear 
to  us  that  he  was  at  liberty  to  prove  as  a  general  creditor  against  the  as- 
signed estate  in  the  hands  of  the  trustee  without  prejudicing  his  rights 
in  the  specific  fund  in  the  hands  of  the  Union  Bank.  He  bad  a  valid 
claim  against  the  Lawrence  Bank  for  $50,000  and  upwards,  which  orig- 
inated prior  to  the  voluntary  assignment.  His  proof  before  the  auditor 
was  by  no  means  an  abandonment  ofhis  right  to  subrogation.  The  case 
did  not  involve  an  election,  for  the  two  claims  were  not  inconsistent. 
If  it  appeared  that  the  plaintiff  had  received  a  laj^er  dividend  than  he 
was  entitled  to,  we  could  so  mold  our  decree  as  to  do  equity;  but  we  do 
not  see  that  he  was  allowed  more  than  his  proper  share.  He  had,  we 
think,  a  right  to  a  pro  rata  dividend  upon  the  full  face  of  hisdaim,  upon 
the  principle  that  a  creditor  may  so  use  his  collaterals  as  to  secure  his 
whole  debt.  1  Story,  Eq.  Jur.  (12th  Ed.)  §  5646;  Kittera's  EsUUe,  17 
Pa.  St.  416.  Let  a  decree  be  drawn  in  favor  of  the  plaintiff  in  accord- 
ance with  the  views  expressed  in  this  opinion. 

BuFFiNGTON,  District  Judge,  concurs. 


Patapsco  Gdano  Co.  v.  Board  of  Agriculture  of  North  Carolina. 
(Circuit  Court,  E.  D.  North  Carolina.    September  81,  1892.) 

1.  CONSTITCTIONAL  LaW— STATE  INSPECTION  LaWS. 

In  the  absence  of  any  constitutional  probibition,  a  state  has  the  rlebt,  under  the 
general  powers  reserved  from  the  grant  of  other  powers  to  the  federal  ^venunent, 
and  in  the  regulation  of  its  internal  commerce,  and  to  protect  ita  citizens  from 
fraud,  to  say  that  certain  articles  shall  not  be  sold  within  its  limits  without  inspec- 
tion, and  also  to  charge  the  cost  of  such  inspection  upon  those  oSering  such  arti- 
cles for  sale. 

2.  Same— iNSPECTtojJ  Tax— Powers  op  Febrral  Courts. 

A  state  tonnage  tax  upon  fertilizers  to  defray  inspection  expenses  will  not  be  de- 
clared unconstitutional,  simply  upon  the  ground  of  alleged  excess,  when  such  ex- 
cess does  not  manifest  a  purpose  to  evade  constitutional  inhibitions;  and  a  federal 
court  win  not  go  into  tho  examination  of  the  question,  except  for  the  purpose  of 
deciding  whether  the  tax  ia  only  colorably  or  ostensibly  an  inspection  charge,  or  a 
charge  of  a  kindred  nature. 

3.  Same— Excessive  Tax. 

The  tax  of  25  cents  per  ton  imposed  upon  fertilizers  by  Pob.  Laws  N.  C.  1381,  c. 
9'  (amending  Code,  ^  2190,)  to  defray  the  expenses  of  Inspection,  is  not  in  itself  so 
unreasonable  or  excessive  as  to  show  a  purpose  to  evade  the  inhibition  of  the  fed- 
eral constitution  against  the  taxation  of  imports  by  the  states. 
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-AXDTS — Re'vi'val  of  Pkiob  Statdtb. 

80B,  S  4.  provided  that  the  board  of  BKricalture  should  applj 
of  an  Inaustrial  school  snch  parts  of  its  funds  as  were  not 
•ar  -vrorlc  of  tho  departmeat,  not  to  exceed  tS.OOO  annually.  Pub. 
d.  (ameadins  and  re-enacting  Code,  (  8190.)  imposed  a  privilega 
separate  brand  of  fertilizer  sold  ui  the  state,  and,  as  a  substi- 
18^,  pro-vided  that  all  the  surplus  arising  from  this  tax  should 
uoti  inclustrlal  schooL  In  1890  the  act  of  1887  was  declared  un- 
.mposine  a  burden  on  Interstate  commerce.  4S  Fed.  Rep.  609. 
ictAortable  features  were  repealed,  and  superseded  by  Fub.  Laws 
nposes  a  char^  of  25  cents  per  ton  on  fertilixera,  "for  the  pur- 
;  Xixo  expenaes  connected  with  the  inspection"  thereof.  Held, 
the  act  of  1887  did  not  reylTe  the  act  of  1885,  so  as  to  appropri- 
irtUlzer  tax  to  the  support  of  such  school,  and  thus  show  an  in- 
ature  to  raise  money  for  that  purpose,  rather  than  for  the  de- 
defraying  the  expenses  of  inspection. 

ill  by  the  Patapsco  Guano  Company  against  the  board 
North  Carolina  to  perpetually  enjoin  the  latter  from  en- 
the  state  inspection  tax  on  fertilizers.     Heard  on  mo- 
njunction.      Motion  granted,  and  bill  dismissed, 
ind  J.   W.  Hinsdale,  for  complainant. 
>ee  and  BaUle  &  Mordecai,  for  defendant. 

strict  Jadge.  lliis  court,  in  the  case  of  Ameriam  FerU- 
ird  of  Agriculture,  reported  in  43  Fed.  Rep.  609,  decided 
tion  2190  of  the  Code  of  North  Carolina  as  imposed  a 
'  $500  per  annum  on  every  manufacturer  or  other  person 
commercial  fertilizer  into  the  state,  for  each  separate 
Aty,  to  be  unconstitutional.  The  ensuing  legislature  re- 
tion,  and  modified  the  entire  legislation  upon  the  subject 
i  fertilizers.  This  legislation  is  to  be  found  in  chapters  9 
).  I^aws  1891.     Chapter  9,  quoted  in  part,  reads  as  fol- 

That  section  2190  of  the  Code  shall  be  sulntituted  by  the  fdl- 
r  the  purpose  of  defraying  the  expenses  connected  with  tbe  in- 
rtUizers  and  fertilizing  materials  in  ttiis  state,  there  shall  be  a 
nty-Qve  cents  per  ton  on  such  fertilizers  and  fertilizing  material 
I  year,  which  shall  l>e  paid  before  deliyery  to  agents,  dealers,  or 
a  this  state.  *  *  *  Each  barrel,  bag,  or  other  package 
all  have  attached  thereto  a  tag  stating  that  all  charges  specified 
'0  have  been  paid.  •  •  *  Any  person,  corporation,  or  com- 
lall  sell  or  offer  for  sale  any  such  fertilizers  contrary  to  tbe  pro- 
e  set  forth  shall  be  guilty  of  a  misdemeanor.  •  •  •' 
tection  2191  of  tbe  Code  shall  be  substituted  by  tbe  following: 
,  barrel,  or  other  package  of  snch  fertilizers,  ♦  •  •  ofiferwi 
dhis  state,  shall  have  thereon  plainly  printed  a  label  or  stamp,  a 
ich  shall  be  filed  with  the  commissioner  of  agriculture,  together 
)  and  faithful  sample  of  the  fertilizer  •  *  *  which  it  is  pro> 
11,  at  or  before  the  delivery  to  agents,  dealers,  or  consumers  in  this 
*  *  Also,  thechemical  composition  of  the  contents  of  each  pack> 
'  *  togelher  with  the  date  of  its  analyzatlon,  and  that  the  to* 
s  of  the  law  have  been  complied  with.  ♦  •  •  •  » 
.  Section  2193  of  tbe  Code  shaU  be  substituted  by  tbe  f(dlowlng: 
«haDt,  etc.,  wlio  ibali  sell  or  offer  for  sale  any  commercial  fertillEer 
iuch  labels,  etc,   *   *    *    shall  be  liable  to  a  fine  of  ten  doUatib 
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*    •    *    Any  agent  of  any  railroad    ♦    ♦    •    who  shall  deliver  any  ferti- 
lizers in  violation  of  this  section  sliall  be  guilty  of  a  misdemeanor.'  " 

Chapter  348,  Pub.  I^ws  1891,  amends  the  previous  legislation  of  the 
state  in  regard  to  the  establishment  and  maintenance  of  an  industrial 
school. 

By  the  act  of  1885,  (chapter  308,  §  4,)  it  was  enacted  that  the  board 
of  agriculture  should  apply  to  the  establishment  and  maintenance  of  an 
industrial  school  such  part  of  their  funds  as  was  not  required  to  conduct 
the  regular  work  of  the  department,  not  to  exceed  $5,000  annually. 
Chapter  410,  Pub.  Laws  1887,  §  6,  provided  that  the  board  of  agricul- 
ture should  turn  over  to  such  industrial  school  annually  the  whole  resi- 
due of  their  funds  from  licenses  on  fertilizers  remaining  over,  and  not  re- 
quired to  conduct  the  reeular  work  of  the  department.  By  chapter  34S, 
Pub.  Laws  1891,  the  provision  of- section  6,  c.  410.  Pub.  Laws  1887, 
above  cited,  is  stricken  out,  and  the  following  provision  is  substituted 
in  lieu  thereof: 

"The  said  board  of  trustees  [referring  to  tlie  trustees  of  the  North  Car- 
olina college  of  agriculture  and  raecl'unlc  arts,  which  takes  the  place  of  the 
industrial  school  created  by  the  act  of  1885]  shall  have  power  to  accept, 
on  behalf  of  the  state,  donations  of  property,  real  or  personal,  and  any  ap- 
propriations made  by  congress  *  *  *  for  the  benefit  of  agricultural  ex- 
periment stations,  or  agricultural  and  mechanical  colleges." 

Section  5  of  this  act  appropriates  $10,000  annually  for  the  years  1891 
and  1892  to  such  college  of  agriculture  and  mechanic  arts.  The  act  of 
1891  leaves  in  force  section  2196  of  the  Code,  which  provides  that  the 
chemist  of  the  agricultural  department  shall  be  paid  out  of  the  funds  of 
the  department  of  agriculture,  section  2198  of  the  Code,  which  imposes 
certain  duties  upon  the  state  geologist,  and  authorizes  the  state  board 
of  agriculture  to  pay  for  the  expenses  of  the  same,  and  section  2206  of 
tlie  Code,  which  appropriates  8500  annually  of  the  money  received  from 
the  tax  on  fertilizers  to  the  North  Carolina  Industrial  Association,  to  be 
expended  under  the  direction  of  the  board  of  agriculture.  By  section 
2208  of  the  Code  it  is  provided  that  all  moneys  arising  from  the  tax  on 
licenses,  and  from  various  other  sources  specified,  shall  be  paid  into  the 
state  treasury,  and  shall  be  kept  in  a  separate  account  by  the  treasurer 
as  a  fund  for  the  department  of  agriculture.  The  ordinary  repealing 
clause  are  annexed  to  the  two  acts  hereinabove  cited  from  the  Laws  of 
1891.  Although,  as  has  been  said,  chapter  348,  Laws  1891,  does  not 
repeal  section  2206  of  the  Code,  the  section  appropriating  $500  annu- 
all}'  of  the  money  received  from  the  tax  on  fertilizers,  yet  a  later  act  re- 
fers to  the  subject  of  an  appropriation  to  said  association.  This  is 
chapter  426,  Laws  1891,  which  provides  that  an  appropriation  of  $500 
be  made  to  the  treasurer  of  said  association,  to  be  paid  by  the  state 
treasurer.  This  act  refers  to  no  particular  fund  as  the  source  from 
which  such  payment  shall  be  derived. 

The  constitutional  objection  to  this  legislation  is  that  it  is,  it  is  claimed, 
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nerce.  The  answer  of  the  state's  counsel  in  sustain- 
t  is  an  inspection  law.  The  reply  made  to  this  an- 
:  plaintiff  is,  first,  that  it  appears  from  the  whole 
lion  that  the  imposition  in  question  is  not  intended 
a  compensation  to  the  state  for  the  cost  of  inspecting 
:rs;  that  this  appears  from  the  alleged  fact  that  the 
s  of  what  would  be  necessary  to  pay  such  cost;  and 
if  it  be  in  doubt  as  to  whether  this  be  true,  to  direct 
the  question  of  what  would  be  the  necessary  cost  of 
commercial  fertilissers  under  the  act  of  1891,  and 
iition  of  a  charge  of  2-5  cents  per  ton  be  not  in  excess 
tely  necessary  to  the  enforcement  of  the  law.  Coun- 
d  thai  the  law  cannot  be  an  inspection  law  because 
the  subject  of  articles  not  the  products  of  the  state 
ilation;  and,  further,  if  not  technically  an  inspection 
oi  be  upheld  on  the  analogous  ground  of  being  a  po- 
i  the  nature  of  an  inspection  law,  because  the  police 
ite  is  confined  to  the  protection  of  the  public  health, 
Is,  or  the  public  safety.  I  will  consider  these  conten- 
er  above  given. 

vitb  counsel  for  plaintiff  that  if  the  imposition  of  25 
on  of  commercial  fertilizer  be  not  either  an  inspection 
ot  be  supported  on  some  analogous  ground,  it  must  fail, 
n  interstate  commerce.  The  general  taxing  power  of  a 
ily  to  property  within  its  geographical  limits,  or  owned 
.y  of  ite  residente.  A  reading  of  the  law  now  under  dis- 
ive  it  questionable  whether,  as  far  as  it  affecte  or  intends 
2ers  manufactured  outeide  of  North  Carolina  by  citizens 
if  other  states,  the  imposition-  considered  as  a  tax  is  not 
the  property  taxed  comes  within  the  jurisdiction  of  the 
any  construction  of  the  statute  it  is  chargeable  upon  the 
efore  it  becomes  mingled  with  the  general  mass  of  person- 
te.  Possibly,  in  the  view  taken  of  the  subject  in  the  Neio 
:(m,  {Broim  v.  HousUm,)  114  U.  S.  622,  5  Sup.  Ct.  Rep. 
ght  not  be  fatal  were  the  imposition  a  part  of  a  law  taxing 
all  taxables;  but  it  is  too  clear,  it  would  seem,  to  require 
(f  authority  that,  considered  as  a  specific  burden  upon  a 
icle  imported  from  another  state,  the  fertilizers  caunot  be 
ate  taxation  until  they  are  mingled  with  the  general  mass 
within  the  state's  limite.  By  section  1  of  the  first-cited  act 
provided  that  the  tax  shall  be  paid  before  delivery  to  agente, 
Dusumerg  in  the  state,  and  in  various  parts  of  the  act  it  is 
for  any  one,  including  a  common  carrier,  to  deliver  any  fer- 
earing  upon  it,  in  the  shape  of  a  tag,  evidence  that  the  tax 

)iuion  of  the  court  being  that  the  imposition  cannot  be  sua- 
tax  on  merchandise,  I  pass  to  the  question  of  whether  it  can 


Digitized  by 


Google 


694  FEDERAL   REPORTEB,  Vol.  52. 

be  supported  as  an  inspection  law,  or,  on  any  other  ground,  as  a  law 
regulating  the  internal  commerce  of  the  state. 

"Inspection  laws  are  not,  strictly  speaking,"  says  Chancellor  Kent,  "regu- 
lations of  commerce.  Their  object;  is  to  improve  tlie  quality  of  articles  pro- 
duced by  the  labor  of  the  country,  and  to  fit  them  for  exportation  or  for  <to- 
mestic  use.  These  laws  act  upon  the  subject  before  it  becomes  an  artlele  of 
commerce.  Inspection  laws,  quarantine  laws,  and  health  laws,  as  well  as 
laws  regulating  the  internal  commerce  of  a  state,  are  component  parts  of  the 
immense  mass  of  residuary  state  legislation  over  which  congress  has  no  di- 
rect power,  though  it  may  be  controlled  when  it  directly  interferes  with  their 
acknowledged  powers."     1  Kent,  Gomm.  *439. 

The  act  imposing  a  tax  of  $500  per  annum  for  each  separate  brand  of 
fertilizer  (Code,  §  2190)  is  imposed  as  a  privilege  tax.  Amended  sec- 
tion 2190,  Laws  1891,  c.  9,  in  terms  imposes  not  a  tax,  but  "a  charge," 
of  25  cents  per  ton  on  fertilizers,  "for  the  purpose  of  defraying  the  ex- 
penses connected  with  the  inspection  of  fertilizers."  It  is  thus  expressly 
imposed  as  an  inspection  tax.  The  strong  presumption  is  that  the  de- 
clared purpose  of  the  drafter  of  the  statute  is  its  real  purpose,  and  no 
court  vfiW  lightly  assume  the  contrary.  In  fact  a  doubt  is  expressed  by 
high  authority,  of  the  power  of  the  United  States  courts  to  pass  upon  the 
subject  of  whether  such  animposition  istoo  large  forthe  necessary  expenses 
of  inspection.  In  Neilson  v.  Oarza,  2  Woods,  287,  Mr.  Justice  Brad- 
ley says  that  it  niay  be  doubtful  whether  it  is  not  exclusively  the  prov- 
ince of  congress,  and  not  at  all  that  of  a  court,  to  decide  whether  a 
charge  or  duty  under  an  inspection  law  is  or  is  not  excessive.  Mr.  Jus- 
tice Blatchfobd,  in  citing  Neilson  v.  Qarza,  adds  that  there  was  nothing 
in  the  record  from  which  it  could  be  inferred  that  the  state  of  Maryland 
intended  to  make  its  tobacco  inspection  laws  a  mere  cover  for  laying 
revenue  on  exports.  Turner  v.  Maryland,  107  U.  S.  38,  2  Sup.  Ct.  Rep. 
44.  A  distinction  is  to  be  readily  deduced,  from  authority  on  the  subject 
of  inspection  and  kindred  laws,  between  the  question  of  whether  the  courts 
of  the  United  States  will  pass  upon  the  alleged  excessive  charge  imposed 
by  the  law.  and  that  of  the  consideration  of  whetlier  a  state  legislature, 
or  perhaps,  as  it  were  better  or  more  correct  to  say,  the  framer  of  a  state 
(Statute,  has  intended,  under  the  guise  of  a  pretended  charge  for  the  ex- 
penses of  inspection,  to  impose  a  tax  on  imports  or  exports,  or  com- 
merce between  the  states,  or  any  subjects  not  properlj'  liable  to  state  tax- 
ation. I  think  that  in  cases  of  this  character  the  court  is  not  required 
to  go  into  an  examination  of  the  question  of  whether  the  imposition  is 
excessive,  unless  for  the  purpose  of  deciding  whether  the  tax  is  only  col- 
orably  an  inspection  charge,  or  a  charge  of  a  kindred  nature.  The  case 
in  the  supreme  court  of  Packet  Co.  v.  Aiken,  121  U.  S.  444,  7  Sup.  Ct. 
Rep.  907,  illustrates  the  subject.     The  syllabus  is: 

"A  municipal  tax  which  authorizes  the  collection  of  a  wharfage  rate,  to  be 
measured  by  tonnage,  estimated  to  be  sufficient  to  light  the  wharves,  keep 
them  in  repair,  and  construct  new  wharves  as  required,  and  which  may  real- 
ize a  proBt  over  expenses,  does  not  violate  the  constitution,  as  being  a  duty 
or  burden  upon  commerce." 
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expressing  its  opinion  by  Bradley,  J.,  says: 

.he  purposes  for  which  the  lessees  were  required  to  ex- 
all  foreign  to  the  general  object  of  keeping  up  and 
arves,  and  providing  for  the  security  of  those  that  use 
II  such  cases  of  local  concern,  though  incidentally  af- 
iiave  held  that  the  courts  of  the  United  States  cannot, 
the  regulations  made  by  the  state,  nor  sit  in  judgment 
d  for  the  services  rendered  un^er  state  authority.  It 
mder  its  power  to  regulate  commerce  with  foreign  na- 
jeveral  states,  to  correct  any  abuses  that  may  arise,  or 
regulation  of  the  subject.  •  •  •  If  in  any  case  of 
■ts  of  the  United  States  can  interfere  in  advance  of  con- 
it  ia  where  there  is  a  manifest  purpose  by  roundabout 
unaain  of  federal  authority." 

d,  sxipra,  is  a  case  of  the  former  class;  Brimmer  v. 
'8,  11  Sup.  Ct.  Rep,  213,  and  Minnesota  v.  Barber, 
•up.  Ct.  Rep.  862,  are  cases  where  the  United  States 
h  state  statutes  on  the  ground  of  manifest  purpose 
n  of  federal  authority. 

)n8idered  whether  the  tonnage  tax  of  25  cents  on  com- 
mil'ests  an  evident  intent,  under  the  guise  of  an  inspec- 
taxation  on  interstate  commerce.  The  fact,  were  it 
int  of  the  tax  might  upon  investigation  turn  out  to 
aired  to  reimburse  the  state  for  the  cost  of  inspection, 
iew  the  court  takes  of  the  principles  of  law  involved, 
The  question  would  perhaps  be  somewhat  analogous 
n  the  consideration  in  a  contract  of  sale,  which  might 
d,  but  not  conclusive  of  it,  unless  sufGciently  great  to 
conscience."  The  verified  answer  of  the  board  states 
lUected  in  1891  under  the  existing  law  was  $32,894; 
11  that  has  been  or  can  be  collected  during  the  year 
states  that  the  number  of  brands  to  be  analyzed  is  350. 
se  the  amount  of  the  tax  under  the  old  law,  as  it  ex- 
on  fertilizers,  at  the  rate  of  $500  per  brand,  would 
)0.  Doubtless  the  reduction  in  the  amonnt  of  the  tax 
;  of  the  introduction  into  the  state  of  some  brands  of 
Id  not  have  paid  the  tax  of  1890.  Of  course,  it  would 
iible,  in  advance  of  actual  results,  to  have  determined 
ition  which  would  have  covered  the  cost  of  inspection. 
1  heard  upon  bill  and  answer  and  certain  proofs. 
;ents  per  ton  on  fertilizers  resulted  in  1891  in  producing 
The  estimate,  which  seems  a  reasonable  one  to  me,  for 
will  pay  $24,000.  It  is,  in  the  account  produced, 
er  receipts  of  the  department  of  agriculture.  There  is 
lie  North  Carolina  statutes  for  keeping  separate  accounts 
3  work  done  under  the  fertilizer  law,  and  under  other 
duties  of  the  department  of  agriculture.  The  entire 
1,  $14,022.47;  estimated  about  $3,300— of  the  depart- 
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ment  of  agriculture  for  the  six  months  (December  1,  1891,  to  May  31, 
1892)  are  817,352.47.     These  charges  include; 

Board  and  committee  meetings,  ... 

Inspector's  expenses,  ..... 

Gas  and  water,   .----- 

Paper,  printing  bulletins,  and  other  oflSce  work,  - 
Salaries  and  wages,        ..... 

Attorneys'  fees,       ...... 

Subscription  to  periodicals,       .... 

Analytical,     -  -  -  .... 

Postage,  express,  freights,  etc.,  ... 

ESTIMATED. 

Gas  and  water,        .... 
Paper,  printing,  etc.,      ..... 
Attorneys'  fees,       -....- 
Analytical,  ...... 

Total. 

• 

Some  of  these  charges  cannot  properly  be,  as  a  whole,  charged  to  the 
inspection  of  fertilizers;  how  many  of  them  can,  it  is  impossible  to  say. 
I  should  suppose  that  on  the  whole  the  tax  on  the  fertilizer  will  produce 
enough  to  pay  the  inspection  charges,  with  a  considerable  margin.  It 
is  upon  such  a  supposition  that  I  pronounce  my  opinion.  If  I  were  to 
hold  that  the  charge  upon  fertilizers  would  be  unconstitutional,  if  it  could 
be  shown  to  produce  more  than  enough  to  pay  the  inspection  charges,  I 
would  be  compelled  either  to  decide  against  the  state  at  this  stage  of  the 
case,  or  to  direct  an  inquiry  with  a  view  to  ascertaining  the  exact  amount 
produced  by  the  tax,  and  the  exact  amount  of  the  cost  of  the  depart- 
ment properly  chargeable  to  inspection.  Upon  the  coming  in  of  the  re- 
port some  such  questions  as  these  would  arise:  Does  the  charge  of  68,000 
for  analysis  in  whole  or  in  part  belong  to  inspection?  It  is  averred  by 
the  answer  that  it  does.  What  part  of  the  general  expenses  of  the  board 
of  agriculture  ought  the  board  to  charge  for  inspection?  In  fact,  the 
court  would  be  compelled  to  supervise  the  entire  subject  of  the  expendi- 
tures of  the  board.  This  would  be,  for  many  reasons,  inconvenient,  and, 
as  I  think,  could  produce  no  good  result.  The  amount  of  the  inspec- 
tion tax  appears  a  reasonable  one;  not  excessive,  of  itself,  so  as  to  make 
it  probable  that  it  would  check  importation.  Putting  the  case,  as  I  do, 
upon  the  position  that  the  imposition  could  not  be  decided  unconstitu- 
tional by  the  circuit  court,  simply  upon  the  ground  of  alleged  excess,  if 
the  excftss  does  not  .show  a  purpose  to  evade  an  inhibition  of  the  consti- 
tution, I  have  come  to  the  conclusion  that  I  cannot  say  that  such  inten- 
tion appears  in  the  amount  of  the  tax. 

I  will  proceed  to  give  the  facts  of  a  case  which  sustains  fully  the  prin- 
ciple on  which  this  decisiiHi  is  based.  It  is  the  leading  one  in  the 
reports  of  the  United  States  on  the  subject  of  inspection  laws;  that  of 
T(irM:r  v.  Maryland,  107  U.  S.  38,  2  Sup.  Ct,  Rep.  44,  which  involved 
the  constitutionality  of  the  Maryland  inspection  laws.     The  act  of  the 
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and  of  1864  provided  for  the  appointment  of  five 
in<l  a  number  of  clerks,  whose  salaries  were  to  be 
•ta  of  tbeir  respective  offices.  These  inspectors  were 
lead  of  tobacco  to  be  numbered,  and  to  enter  the 
iceipt,  etc.,  the  name  of  owner  or  consignee,  etc., 
;pt  l>y  each  of  them.  It  was  further  provided  that 
a  bogshead  should  be  inspected;  that  each  hogshead, 
t  containe<l,  should  be  separately  weighed;  and  that 
>uld  be  branded  with  the  weight  of  the  tobacco  and 
Provision  was  made  for  taking  samples  from  each 
ing  and  delivering  to  owners  certificates  of  inspection 
le  tobacco;  and  for  repacking  and  reweighing  unnier- 
>.  It  was  niade  unlawful  to  take  out  of  the  state  any 
ceo  in  hogsheads.  An  amendatory  act  was  passed  in 
>wed  any  grower  or  purchaser  of  tobacco  to  pack  the 
where  grown  without  having  it  opened  for  inspection. 
3  amendatory  act  it  was  provided  that  such  tobacco, 
>pened  for  inspection,  could  only  be  packed  in  casks  of 
and  should  be  liable  to  the  full  charge  for  outage  and 
.  act  of  1872,  such  charge  was  fixed  at  82  for  a  hogs- 
pounds.  No  inspection  of  the  quality  of  the  tobacco 
)ut  it  was  the  duty  of 'the  grower  or  packer  to  have  his 
ed,  packed  by  him,  at  some  one  of  the  state's  tobacco 
at  the  inspectors  might  ascertain  whether  it  was  packed 
f  the  proper  dimensions,  and  whether  it  had  been  packed 
)rhood,  and  where  it  was  grown,  and  marked  as  required 
d  for  this  service,  and  no  other,  the  owner  of  such  tobacco 
to  pay  a  charge  of  two  dollars  for  every  hogshead.  No 
vas  required  of  a  tobacco  inspector  than  to  keep  a  record 
if  each  case,  and  to  weigh  the  tobacco,  and  brand  the 
Lch  hogshead.  A  question  passed  upon  by  the  supreme 
case  was  the  validity  of  the  law  as  an  inspection  law,  in  view 
lat  the  plaiatiff  contended  that  the  amount  of  the  charge 
pection  was  excessive.  The  decision  of  the  court  was  in 
constitutionality  of  the  law. 

ave  already  said  disposes  of  the  contention  of  plaintifi'  that 
•  there  ought  to  te  a  further  inquiry  in  this  case.  But  it  is 
>y  the  plaintiff  that  the  law  under  consideration  in  this  case 
.  its  face,  by  various  provisions  made  for  the  expenditure  of 
collected  under  the  law,  that  the  intention  of  the  legislature 
ect  a  8um  more  than  sufficient  to  paj'  the  expense  of  inspec- 
ingenious  argument  was  made  by  Mr.  Hill,  the  purpose  of 
to  show  that  certain  provisions  of  law  which  had  the  effect 
ig  appropriations  made  from  the  funds  derived  from  the  orig- 
■m\  tax  had  the  effect  of  reviving  certain  previous  appropria- 
loney  derived  from  the  proceeds  of  such  fertilizer  tax.  I  am 
sed  to  deny  the  truth  of  the  general  proposition  that  the  repeal 
laling  lavT  does,  in  the  absence  of  any  special  circumstances, 
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revive  the  law  repealed.     This  proposition  is  laid  down  in  Dwar.  St.  p. 
676.     In  BrinMey  v.  Sioicegood,  65  N.  C.  628,  Pearson,  C.  J.,  says: 

"The  act  of  1870-1871  repeals  the  Code  of  Civil  Procedure  in  regard  to  costs, 
and  makes  no  provisions  for  costs  in  the  matter  now  un^er  consideration;  so 
the  effect  is  to  restore  the  Bevised  Code  in  that  particular." 

But  the  question  is  one  of  the  intention  of  the  legislature.  In  the 
case  before  the  court  the  legislature  of  North  Carolina  had,  by  the  law 
of  1885,  made  an  appropriation  to  the  industrial  school  of  $5,000  an- 
nually. By  an  act  of  assembly,  passed  in  1887,  which  must  be  con- 
strued to  be  substituted  for  the  act  of  1885,  and  therefore  to  be  a  re- 
pealing law,  the  legislature  of  North  Carolina  appropriated  to  such 
school  all  the  surplus  arising  from  the  proceeds  of  the  tax  on  fertilizers. 
In  1891,  an  act  of  the  legislature  was  passed,  the  effect  of  which,  it  is 
conceded,  was  to  repeal  the  appropriation  made  to  the  state  industrial 
school  by  the  act  of  1887.  It  is  contended  by  Mr.  Hill,  for  the  plain- 
tiff, that  the  repeal  in"  1891  of  the  act  of  1887  revived  the  act  of  1885, 
and  that  it  results  from  this  revival  that  $5,000  of  the  fund  arising  from 
the  present  tax  on  fertilizers  is  now  appropriated  to  the  state  industrial 
school.  The  same  argument  is  used  to  show  that  by  existing  legisla- 
tion $500  of  the  proceeds  of  the  tonnage  tax  on  fertilizers  is  annually 
appropriated  to  the  North  Carolina  Industrial  Association,  which  is,  as 
the  court  is  informed,  a  negro  s^ncultural  fair.  The  argument  drawn 
from  this  contention  is  that  the  state  to-day  appropriates  at  least  $5,500, 
annually,  of  the  money  derived  from  the  tonnage  tax  to  purposes  other 
than  the  cost  of  inspection  of  fertilizers,  and  that  this  fact  proves  that 
the  amount  of  the  tonnage  tax  was  intentionally  made  larger  than  was 
necessary.  The  court  is  of  the  opinion  that  such  was  not  the  intention  of 
the  legislature.  This  court  had  at  its  June  term  ,1890,  (43  Fed.  Rep.  609,) 
decided  that  the  then  existing  tax  upon  commercial  fertilizers  was  uncon- 
stitutional, and  had  given  as  a  reason  for  one  of  its  positions,  to  wit,  that 
the  then  existing  tax  on  fertilizers  could  not  be  supported  on  the  ground  of 
its  being  an  inspection  tax,  the  fact  that  a  large  portion  of  the  proceeds 
of  such  tax  was  appropriated  for  other  than  inspection  purposes.  At  the 
ensuing  session  of  the  legislature  of  North  Carolina  in  January,  1891, 
an  act  was  passed  which  has  been  hereinbefore  recited,  and  which  in 
express  terms  repeals  all  laws  conflicting  with  itself.  By  the  first  sec- 
tion of  this  act,  which  imposes  a  tax  of  25  cents  per  ton  on  all  commer 
cial  fertilizers,  the  legislature  declares  the  purpose  of  the  tax  to  be  for 
inspection  only.  The  previous  law  had  imposed  a  tax  of  $500  per 
brand  upon  every  brand  and  description  of  fertilizer,  and  declared  the 
same  to  be  a  privilege  tax. 

The  tonnage  tax  of  25  cents  is  declared  by  the  first  section  of  the 
act  of  1891  to  be  substituted  for  the  $500  privilege  tax.  This  court 
will  not  infer,  simply  for  the  purpose  of  enforcing  an  ancient  rule 
of  law  having  for  its  basis  only  the  presumed  intention  of  legisla- 
tures,  that  the  purpose  declared  in  the  act  of  1891  is  falsely  declared, 
and  by  an  implication  which  contradicts  the  declared  will  of  the  leg- 
islature, that  the  repeal  of  sections  of  the  Code  which  had  been  de- 
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istilutional  should  have  only  the  effect  of  reviving  earlier 
objectionable  with  those  that  were  attempted  to  be  repealed. 
of  the  opinion  that,  under  existing  legislation,  there  is  no 
1  of  the  proceeds  of  the  tonnage  tax  directly  to  the  support 
rial  school,  now  called  the  "State  Agricultural  and  Mechan- 
or  the  "North  Carolina  Industrial  Association."  Ifitshould 
hovrever,  it  was  not  intended,  and  therefore  does  not  aCTect 
rtain  appropriations  are  made,  in  unrepealed  sections  of 
orth  Carolina,  from  the  funds  of  the  state  board  of  agricul- 
)U8  purposes, — such  as  that,  under  section  2196,  for  the 
lajyst;  under  section  2198,  to  a  geological  museum;  and, 
her  sections,  to  various  other  purposes.     But  these  appro- 

0  be  paid  out  of  the  general  funds  of  the  state  board  of 
lich  are  derived  from  other  sources,  as  well  as  from  the- 

1  fertilizers,  and  are  not  directly  appropriated  out  of  the 
In  lieu  of  the  appropriation  of  the  surplus  funds  derived 

I  fertilizers,  given  by  the  act  of  1887  to  the  state  agricul- 
n  annual  sum  of  $10,000  is  directed  to  be  paid  out  of 

the  state  to  such  college;  and  in  lieu  of  the  1500  di- 
id  out  of  the  fertilizer  tax  to  the  North  Carolina  Indus- 
I,  an  annual  appropriation  of  $500  from  the  public  treas- 
:hesame.  Chapter  338,  Laws  1891,  makes  a  provision 
lustriesof  the  state  from  other  sources  than  the  fertilizer 
17,  Laws  1891,  makes  an  appropriation  of  $10,000  di- 
asury  to  the  state  geological  survey,  so  that  it  is  evident 
ire  of  1891  repealed  all  laws  making  any  substantial  di- 
mey  to  be  derived  from  the  tonnage  tax  on  fertilizers  to 
ie  than  to  such  as  are  directly  or  indirectly  connected 
of  inspection,  leaving  the  real  question  for  the  court 
tax  of  25  cents  per  ton  appears  in  itself  so  excessive 
urpase  other  than  that  declared  on  the  face  of  the  law. 
n  the  court  has  already  declared  its  opinion, 
stion  ren^ains  to  be  discussed.  In  the  collation  of  in- 
«n  in  the  note  to  the  case  of  Turner  v.  Maryland,  no 
ed  which,  under  the  guise  of  an  inspection  law,  im- 

II  tax  upon  things  not  grown  in  or  produced  in  the 
inspection  law,  and  there  is  as  yet  no  decision  of  the 
>roving  of  the  validity  of  any  law  imposing  a  charge 
>f  articles  grown  or  produced  outside  of  the  state.  In 
i  of  Voight  V.  Wright,  141  U.  S.  62, 11  Sup.  Ct.  Rep. 

in  rendering  the  opinion  of  the  court,  says: 
til]  open  as  to  the  mode  and  extent  in  which  state  inspec- 
iitionttlly  be  applied  to  personal  property  imported  from 
er  state." 

s  not  decided  in  Voight  v.  Wright,  which  was  a  case 
irginia  act  of  1867,  providing  for  the  in.spection  of 
the  state,  and  offered  for  sale  therein,  and  which 
]nd   that  the  Virginia  law  in  question  discriminated 
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in  favor  of  Virginia-made  6our,  and  against  flour  manufactured  in  other 
states.  The  point  must  necessarily  be  passed  upon  in  the  decision  of  this 
case.  I  do  not  think  it  necessary  to  expressly  state  that  this  law  is  tech- 
nically an  inspection  law,  though  I  see  no  reason  why  it  should  not  be 
so  called.  Whatever  called,  it  seems  to  me  to  be  a  law  that  the  state  of 
North  Carolina  has  the  power  to  enact  under  the  general  powers  reserved 
from  the  grant  of  other  powers  to  the  United  States. 

It  is  not  worth  while  to  discuss  the  question  of  whether  it  is  one  of  the 
police  powers  of  the  state.  It  is,  in  effect,  a  law  to  provide  for  the  security 
of  purchasers  in  buying  an  article  whose  contents  and  qualities  cannot 
be  determined  by  ordinary  inspection,  but  only  by  analysis  and  the  use 
of  the  knowledge  of  experts.  It  would  seem  that  there  can  be  no  reason 
why,  in  the  absence  of  any  constitutional  objection,  a  state  should  not 
have  the  power,  in  the  regulation  of  its  internal  commerce,  to  say  that 
articles  of  this  description  shall  not  be  sold  within  its  limits  without  in- 
spection. It  is  a  law  enacted  to  protect  the  citizens  of  the  state  from 
fraud.  Neither  do  I  know  of  any  reason  why  the  state  should  not  be 
permitted  to  charge  the  cost  of  the  inspection  upon  those  offering  such 
articles  for  sale. 

The  judgment  of  the  court  is  that  the  injunction  heretofore  granted  be 
dissolved,  the  bill  dismissed,  and  that  the  defendant  have  judgment  for 
costs  against  the  plaintiff  and  its  surety  on  the  prosecution  bond. 


Beck  &  Pauli  Lithooraphino  Co.  v.  Colorado  Milling  &  Ele- 
vator Co. 

(CtrcttJt  Court  of  Appeals,  Eifihth  Circuit.    October  31,  1893.) 

1   Contracts  OT  Salb— Right  TO  Rbscind—Timb  THE  EssBSOB.  

/,    In  contracts  of  mercbants  for  the  sale  and  delivery  or  '?>•  the  mtttiufactnre  and 
''sale  of  marketable  commodities,  a  sUtement  descriptlTe  of  the  subject-matter,  or 

some  material  incident,  such  as  the  time  of  shipment.  Is  »  condition  prbcedent. 

upon  the  failure  or  nonperformance  of  which  the  party  aRgricved  may  repudiate 

the  whole  contract,  n 

S.  COVTBACTS  FOB  WoBK— TiME,  WHEN  TH«  ESSBSCB— DAMAGES  FOR  BREACH. 

But  m  contracts  for  work  or  skill,  and  the  materials  upon  which  it  is  to  be  b^ 
stowed,  a  statement  fixing  the  time  of  performance  of  t?>econtract  is  nolordiwinly 
of  its  essence;  and  a  failure  to  perform  within  the  time  stipulated  followed  by 
substantial  performance  after  a  s^ort  delay,  will  not  justify  the  "«K'-'7«^  P^rty  m 
repudiating  the  entire  contract,  but  will  simply  give  him  hisacuon  for  damages 
for  the  breach  of  the  stipulation. 

^  ^^contract  to  manufacture  and  furnish  articles  for  the  «?Peclal.  exclusive,  and 
peculiar  use  of  another,  with  special  features  which  he  requires,  and  which  pender 
them  of  value  to  him,  but  useless  and  unsalable  to  others,-articles  whose  chief 
cost  and  value  are  derived  from  the  labor  and  skill  bestowed  upon  them,  lind  not 
from  the  materials  of  which  they  are  m8de,-iB  a  contract  for  work  and  labor,  and 
not  a  contract  of  sale, 

*■  ^Acontract  by  a  lithographing  company  to  make  and  furnish,  -In  the.  <»""•  fj 
the  year, "  designs  of  certain  buildings  of  a  manfactunng  company,  with  sketches 
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to  execijte  engravings,  and  to  embody  same  on  largo  amounts 
igrave  a  vignette  of  one  of  the  firm's  plants;  to  furnish  a  cer- 
ligers,  on  finechromo  plate,  etc.,— is  not  a  contract  for  the  sale 
r  tbe  manufacture  and  sale,  of  marketable  oommodities  or  per- 
t  is  one  for  work  and  labor  requiriog  artistic  skill ;  and  the  stlpu- 
not  of  the  essence  of  the  contract  so  as  to  justify  a  repudiation 
a  delay  in  delivery  of  six  or  eight  days  after  the  expiration  of 

Circuit  Court  of  the  United  States  for  the  District  of 
sed. 

ANBORN,  Circuit  Judge: 

lion  by  the  plaintiff  in  error  to  recover  the  contract 
iitionery  and  advertising  matter  furnished  the  defend- 
on  the  merits,  and  at  the  close  of  the  evidence  the  court 
ry  to  return  a  verdict  for  the  defendant,  and  this  in- 
led  as  error.  Tiie  plaintiff  was  a  corporation  of  Wis- 
n  lithographing  and  printing,  and  its  principal  place 
t  Milwaukee,  in  that  state.  The  defendant  was  a  cor- 
ido,  engaged  in  th%  business  of  milling,  and  its  principal 
was  at  Denver,  in  that  state.  In  June,  1889,  the  plain- 
ke  new  designs  of  certain  buildings  of  defendant,  with 
rade-marks;  to  execute  engravings  thereof  in  a  strictly 
to  embody  these  on  the  stationery  described  below;  to 
lant  for  approval  proofs  thereof;  to  submit  designs  and 
3,  on  fine  chromo  plate,  for  advertising  defendant's  busi- 
owing  fall;  to  engrave  a  strictly  first-ciass  vignette  of  one 
lants;  to  submit  a  sketch  and  proof  thereof  to  defendant; 
idant  with  10,000  business  cards  and  5,000  checks  in 
to  furnish,  in  the  course  of  the  year,  letter  heads,  note- 
3,  statements,  bills,  envelopes,  and  cards  to  the  defend- 
aer  of  331,100,  and  5,000  hangers;  and  to  furnish  the 
DOO  hangers  more  after  the  approval  of  the  proofs  thereof 
it.  The  defendant  agreed  to  take  and  paj'  for  this  sta- 
gnette,  and  these  hangers  at  certain  agreed  prices,  whicli 
le  aggregate  to  about  $(5,000.  The  plaintiff  furnished  the 
ad  3,000  checiis  required  under  the  contract  in  August, 
defendant  received  and  paid  for  them.  The  plaintiff  in- 
lony  to  the  effect  that  it  strictly  complied  with  and  fully 
e  contracts  in  every  respect,  except  that  it  shipped  the  ar- 
d  for  (which  were  not  delivered  in  August)  by  rail  from 
,he  defendant,  at  Denver,  in  December,  1889,  in  five  boxes, 
lid  not  arrive  at  Denver  until  9:42  a.  m.,  January  1,  1890, 
lid  not  arrive  there  until  January  4,  1890;  that  before  Jan- 
all  of  these  articles  were  tendered  to  the  defendant,  and  it 
mine  or  receive  them;  that  the  sketches  and  prools  of  the 
■marks,  and  hangers  had  been  submitted  to  and  approved 
ant  during  the  summer  and  fall  of  1889,  before  these  ar- 
mulactured,  and  that  the  last  proof  was  approved  Novem- 
that  on  December  16, 1889,  the  defendant  wrote  the  plain- 
1  by  express  2,000  statements  and  3,000  envelopes  "as  per 


Digitized  by 


Google 


702  FEDERAL   REPORTER,  VOl.  52. 

proofs  submitted ;"  that  the  state  of  the  art  and  process  of  lithograph- 
ing is  such  that,  after  the  general  idea  of  a  piece  of  work  is  conceived, 
it  is  customar}'  to  make  first  a  pencil  design,  and,  when  this  is  found 
satisfactory,  to  prepare  a  colored  sketch  where  colored  work  is  required; 
that  after  the  sketch  is  colored  it  is  lithographed,  that  is,  transferred  to 
a  stone;  that  each  color  requires  a  separate  stone;  and  in  these  hangers 
there  were  nine  colors;  that  it  requires  from  two  to  three  months  to  re- 
produce on  stone  a  colored  sketch  like  that  used  for  the  hangers;  that 
the  artists'  work  and  the  reproduction  on  stone  were  the  most  expensive 
parts  of  this  work  contracted  for;  and  that  the  expense  of  the  materials 
and  printing  was  but  a  small  part  of  the  entire  expense  of  the  work. 

F.  W.  V.  Cotzhauaen,  for  plaintiff  in  error. 

V.  D.  Markham,  for  defendant  in  error. 

Before  Caldwell  and  Sanborn,  Circuit  Judges,  and  Shibas,  District 
Judge. 

SanSobn,  Circuit  Judge,  (after  stating  the  facts.)  The  ground  on  which 
it  is  sought  to  sustain  the  instruction  of  the  court  below  to  return  a  ver- 
dict for  the  defendant  in  this  case  is  that  the  plaiutifiT failed  to  tenderer 
deliver  the  articles  contracted  for  to  the  defendant,  at  Denver,  until  six 
or  eight  days  after  the  expiration  of  the  year,  that  the  plaintifTdid  not 
therefore  furnish  them  "in  the  course  of  the  year,"  and  that  this  failure 
justified  the  defendant  in  repudiating  the  contract,  and  refusing  to  pay 
any  part  of  the  contract  price. 

It  is  a  general  principle  governing  the  construction  of  contracts  that 
stipulations  as  to  the  time  of  their  performance  are  not  necessarily  of 
their  essence,  unless  it  clearly  appears  in  the  given  case  from  the  ex- 
press stipulations  of  the  contract  or  the  nature  of  its  subject-matter 
that  the  parties  intended  performance  within  the  time  fixed  in  the  con- 
tract to  be  a  condition  precedent  to  its  enforcement,  and,  where  the  in- 
tention of  the  parties  does  not  so  appear,  performance  shortly  after  the 
time  limited  on  the  part  of  either  party  will  not  justify  a  refusal  to  per- 
form by  the  party  aggrieved,  but  his  only  remedy  will  be  an  action  or 
counterclaim  for  the  damages  he  has  sustained  from  the  breech  of  the 
stipulations.  In  the  application  of  this  principle  to  the  cases  as  they 
have  arisen,  in  the  promulgation  of  the  rules  naturally  deduced  from  it," 
an<i  in  the  assignment  of  the  various  cases  to  the  respective  classes  in 
which  the  stipulation  as  to  time  of  performance  is,  or  is  not,  deemed  of 
the  essence  of  the  contract,  the  controlling  consideration  has  been,  and 
ought  to  be,  to  so  decide  and  classify  the  cases  that  unjust  penalties  may 
not  be  inflicted,  nor  unreasonable  damages  recovered.  Thus,  in  the  or- 
dinary contract  of  merchants  for  the  sale  and  delivery,  or  the  manufac- 
ture and  sale,  of  marketable  commodities  within  a  time  certain,  it  has 
been  held  that  performance  within  the  time  is  a  condition  precedent  to 
the  enforcement  of  the  contract,  and  that  a  failure  in  this  regard  would 
justify  the  aggrieved  jjarty  in  refusing  performance  at  a  later  day.  Aor- 
ringtm  v.  Wright,  115  U.  S.  188-203,  6  Sup.  Ct.  Rep.  12.  This  ap- 
plication of  the  general  principle  commends  itself  as  just  and  reasonable. 
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frequent  and  rapid  irtterchange  and  use  of  such  com- 
sessary  by  the  demands  of  commerce,  and  because  such 
sived  in  time  by  the  vendee,  may  usually  be  sold  to 
lor  at  small  loss,  and  thus  he  may  himself  measure 
jght  to  suffer  from  his  delay  by  the  difference  in  the 
is  goods.  On  the  other  hand,  it  has  been  held  that  an 
n  in  a  contract  for  the  construction  of  a  house,  that  it 
ted  on  a  day  certain,  and  that,  in  case  of  failure  to 
n  the  time  limited,  the  builder  would  forfeit  $1,000, 

the  owner  of  the  land  on  which  the  house  was  con- 
ing to  accept  it  for  a  breach  of  this  stipulation  when 
mpleted  shortly  after  the  time  fixed,  nor  even  in  retain- 
tipulated  in  the  contract,  but  that  he  must  perform  his 
act,  and  that  he  could  retain  from  or  recover  of  the 
iges  he  sustained  by  the  delay  and  those  only.  Tayloe 
Vheat.  13,  17.     This  application  of  the  general  rule  is 

reasonable.  The  lumber  and  material  bestowed  on  a 
ler  become  of  little  comparative  value  to  him,  while  they 
■  much  greater  value  to  the  owner  of  the  land  on  which 
>  permit  the  latter  to  escape  payment  because  his  house 
ew  days  later  than  the  contract  requires  would  result  in 
)  the  contractor,  while  the  rule  adopted  fully  protects  the 
i  no  injustice  to  any  one.  The  cases  just  referred  to  il- 
l-settled rules  of  law  which  have  been  deduced  from  this 
e,  and  in  accordance  with  which  this  case  must  be  de- 
?y  are: 

of  merchants  for  the  sale  and  delivery  or  for  the  manu- 
e  of  marketable  commodities  a  statement  descriptive  of 
ter,  or  some  material  incident,  such  as  the  time  of  ship- 
iition  precedent,  upon  the  failure  or  nonperformance  of 
y  aggrieved  may  repudiate  the  whole  contract.  Norring- 
115  U.  S.  188,  203,  6  Sup.  Ct.  Rep.  12 j  RoUing  MiU  v. 

S.  255,  261, 7  Sup.  Ct.  Rep.  882.  But  in  contracts  for 
ind  the  materials  upon  which  it  is  to  be  bestowed,  a  state- 
e  time  of  performance  of  the  contract  is  not  ordinarily  of 
i  a  failure  to  perform  within  the  time  stipulated,  followed 

performance  after  a  short  delay,  will  not  justify  the  ag- 
in repudiating  the  entire  contract,  but  will  simply  give 
1  for  damages  for  the  breach  of  the  stipulation.  Tayloe  v. 
V'heat.  13, 17;  Hanbly  v.  RdUroad  Co.,  21  Fed.  Rep.  541, 

lains  to  determine  whether  the  contracts  in  the  case  at  bar 
iry  contracts  of  merchants  for  the  manufacture  and  sale  of 
)tmnodities  or  contracts  for  labor,  skill,  and  materials,  and 
difficult  task.  A  contract  to  manufacture  and  furnish  ar- 
jspecial,  exclusive,  and  peculiar  use  of  another,  with  special 
h  he  requires,  and  which  render  them  of  value  to  him,  but 
nsalable  to  others, — articles  whose  chief  cost  and  value  are 
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derived  from  the  labor  and  skill  bestowed  upon  them,  and  not  from  the 
materials  of  which  they  are  made, — is  a  contract  for  work  and  labor, 
and  not  a  contract  of  sale.  E/ngraving  Co.  v.  Moore,  75  Wis.  170,  172, 
43  N.  W.  Rep.  1124;  Goddard  v.  Binney,  115  Mass.  450;  Hinds  v.  Kd- 
hgg,  (Com.  PI.  N.  Y.)  13  N.  Y.  Supp.  922;  Turner  v.  Maami,  (Mich.) 
32  N.  W.  Rep.  846.  Thus  in  Engraving  Oo.  v.  Mome,  mp-a,  where  the 
lithographing  company  had  contracted  to  manufacture  a  large  quantity 
of  engravings  and  lithographs  for  a  theatrical  manager,  with  special 
features,  useful  to  him  only  during  a  certain  season,  and  they  were  com- 
pleted and  set  aside  in  the  rooms  of  the  lithographer,  and  there  burned 
before  delivery  to  the  manager,  the  court  held  that  the  contract  was  not 
one  for  the  sale  of  personal  property,  but  one  for  work,  skill,  and  ma- 
terials, because  it  was  not  the  materials,  but  the  lithographer's  work  of 
skill,  that  gave  the  value  to  the  finished  advertisements,  and  was  the 
actual  subject-matter  of  the  contract,  and  because  that  work  and  skill, 
while  it  added  the  chief  value  to  the  finished  articles  for  the  especial  use 
of  the  defendant,  made  both  the  articles  and  the  materials  worthless  for 
all  other  purposes. 

The  contracts  in  the  case  we  are  considering  were  not  for  the  blank 
paper  on  which  they  were  finally  impressed;  that  was  of  small  value  in 
proportion  to  the  value  of  the  finished  articles;  they  were  not  for  the 
sale  of  anything  then  in  existence;  they  were  for  the  artistic  skill  and 
labor  of  the  employes  of  the  defendant  in  preparing  the  sketches  and  de- 
&ign.e,  transferring  them  upon  stone,  and  finally  impressing  them  upon 
the  pa|)er  the  defendant  was  to  furnish;  and  they  authorized  the  plain-, 
tiff,  without  other  orders  than  the  contracts  themselves,  and  the  approvals 
of  the  designs  and  proofs  there  called  for,  to  piepare  and  furnish  all  the 
articles  named  in  the  contracts  and  to  collect  the  contract  price  therefor. 
These  contracts  required  the  names  of  defendant's  mills  and  its  trade- 
marks to  be  so  impressed  upon  all  these  articles  that  when  they  were 
completed  they  were  not  only  unsalable  to  all  others,  but  worthless  to 
plaintiff  for  all  purposes  but  waste  paper.  The  contracts  are  evidence 
that  on  December  31,  1889,  the  articles  contracted  for  would  have  been 
worth  about  86,000  to  the  defendant,  and  if  a  few  days  later,  when  they 
were  tendered,  they  were  not  worth  so  much,  the  defendant  may  recover 
the  damages  it  sufi'ered  from  the  delay  from  December  31,  1889,  to  the 
date  of  the  tender,  in  a  proper  action  therefor,  or  may  have  the  same  al- 
lowed in  this  action  under  proper  pleadings  and  proofs,  and  no  injus- 
tice will  result;  while,  if  the  defendant  was  permitted  on  account  of  this 
delay  to  utterly  repudiate  the  contract,  the  plaintiff  must  practically  lose 
the  entire  $6,000.  The  contracts  contain  no  stipulation  from  which  it 
can  be  fairly  inferred  that  the  parties  intended  the  time  of  performance 
to  be  even  material;  indeed,  they  strongly  indicate  the  contrary.  They 
provide  that  a  certain  portion  of  the  articles  shall  be  furnished  in  two 
months,  that  the  remainder  of  the  stationery  and  5,000  bangers  shall  be 
furnished  in  the  course  of  the  year,  and  that  5,000  hangers  more  and 
the  vignette  shall  be  furnished  within  a  reasonable  time  after  the  proofs 
are  approved  by  the  defendant;  there  is  no  stipulation  for  the  payment 
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he  avoidance  of  the  contracts  on  account  of  a  failure 
ny  of  the  times  stipulated  in  the  coutructs,  and  the 
proceeded  so  leisurely  thereunder  that  the  first  and 
est  by  the  defendant  for  the  delivery  of  any  of  the 
d  in  August  was  on  December  16,  1889.     In  Tayloe 

the  court  refused  to  permit  the  owner  to  retain  the 
ouse  builder  had  expressly  agreed  to  pay  if  he  failed 
se  within  the  time  fixed  in  the  contract.  In  the  tdt- 
lipulation,  or  any  clearly-expressed  intent  that  time 
even,  it  would  be  clearly  unjustified  by  the  la.,  and 

that  the  plaintiff  is  compelled  to  forfeit  his  entire 
•count  of  this  trifling  delay  that  may  have  been  im- 
fendant,  and,  if  not,  may  be  fully  compensated  in 

;  these  contracts  were  not  for  the  sale  and  delivery,  or 
d  delivery,  of  marketable  commodities.  They  were 
c  skill  and  labor,  and  the  materials  on  which  they 
I  in  the  manufacture  of  articles  which  were  not  sala- 
the  defendant  when  completed  because  impressed 
j  useful  only  to  it.  There  was  nothing  in  the  contiacts 
tter  indicating  any  intention  of  the  parties  that  the 
me  should  be  deemed  of  their  essence;  and  the  de- 
tified  on  account  of  the  slight  delay  disclosed  by  tlie 
J  accept  the  goods,  or  in  repudiating  the  entire  con- 
sion  disposes  of  the  case,  and  it  is  unnecessary  to 
issigned.  The  judgment  below  is  reversed,  and  the 
lurtiier  proceedings  not  inconsistent  with  this  opinion. 


Power  v.  Munger. 


t  of  Appeals,  Eighth  Circuit.    September  UO,  laW) 

No.  88. 

!— RmfwiNO  o»  Stattte. 

lotedto  haul  the  steamer  Butte,  owned  by  plalntiS,  out  of  a  rlv«r. 
rated  by  them,  and  made  a  similar  contract  with  the  ownera  of 
I.  By  reason  of  defendants'  negligence  in  improperly  blocking 
9  slipped  back  into  the  river,  and  oolllded  with  the  HcLeod. 
wners  of  the  McLeod  libeled  the  Butte,  and  recovered  damages. 
It  of  plaintiff  to  sue  defendants  for  indemnity  tor  the  money 
elled  to  pay  did  not  accrue,  nor  did  the  statute  of  limitations  be- 
I  payment  was  made. 

Circuit  C!ourt  of  the  United   States  for  the  District 

1  by  Thomas  C.  Power  aeainst  Roger  S.  Munger. 
;nt  for  defendant.     Plaintiflf  brings  error.     Reversed. 
«,  for  plaintiff"  in  error. 
-45 
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W,  P.  Wartier  and  C  G.  Laurence,  ( Warner,  Richardson  &  Ixtwrence 
on  the  brief,)  for  defendant  in  error. 

Before  Caldwell  and  Saxborx,  Circuit  Judges,  and  Sbiras,  District 
Judge. 

Shiras,  District  Judge.  In  November,  1879,  Roger  S.  Munger  and 
Charles  S.  Weaver,  partners  under  the  firm  name  of  C.  S.  Weaver  & 
Co.,  were  engaged  in  the  business  of  repairing  steamboats,  at  Bismarck, 
Dak.  On  the  17th  of  'November,  1879,  they  entered  into  a  written 
contract  with  the  owners  of  the  steamer  Butte,  whereby  they  agreed  to 
liaul  the  steamer  out  of  the  Missouri  river  upon  the  marine  ways  oper- 
ated by  them,  and  to  replace  tlie  boat  in  the  river  in  the  folio  wing  spring. 
At  the  same  time  they  made  an  oral  agreement  of  the  same  tenor  with 
the  owners  of  the  steamer  McLeod.  In  carrying  out  these  contracts, 
the  steamer  Butte  was  hauled  upon  the  ways  by  C.  S.  Weaver  &  Co., 
and  the  McLeod  was  placed  at  the  foot  of  the  ways,  preparatory  to  be- 
ing hauled  thereon.  Through  the  alleged  negligence  of  C.  S.  Weaver 
&  Co.  in  not  properly  blocking  the  Butte  upon  the  ways,  this  steamer 
slid  back  into  the  river,  and,  coming  into  collision  with  the  McLeod, 
injured  that  vessel  to  such  an  extent  tliat  it  sank,  and  became  a  total 
loss.  The  owners  of  the  McLeod  thereupon  filed  in  the  United  States 
<listrict  court  for  Minnesota  a  libel  in  admiralty'  against  the  owners  of 
the  steamer  Butte  to  recover  the  damages  caused  them  by  the  destruc- 
tion of  the  McLeod,  and  upon  appeal  to  the  United  States  circuit  court, 
on  the  15th  of  October,  1883,  a  decree  and  judgment  in  favor  of  libel- 
ants was  entered,  awarding  them  one  half  the  damages,  being  the  sum 
of  SO, 572. 82.  Of  the  pendency  of  these  proceedings  due  notice  was 
given  to  C.  S.  Weaver  &  Co.  by  the  owners  of  the  Butte,  with  the  re- 
quest that  they  disprove  the  charge  of  negligence  in  the  handling  of 
the  Butte  when  placed  upon  the  ways  as  above  stated.  Upon  appeal 
to  the  supreme  court  of  the  United  States,  the  decree  awarding  dam- 
ages against  the  owners  of  the  Butte  was  affirmed  (127  U.  8.  789)*  on 
the  1st  day  of  June,  1888,  and  on  the  29th  day  of  that  mouth,  Thomas 
C.  Power,  one  of  the  owners  of  said  steamer  Butte,  arid  a  respondent 
in  the  proceedings  in  admiralty,  was  compelled  to  pay,  and  did  pay, 
upon  said  judgment  therein,  the  sum  of  $8,574.74.  On  the  8th  of 
January,  1892,  he  brought  the  present  action  at  law  in  the  United  States 
circuit  court  for  the  district  of  Minneisota  against  Roger  S.  Munger  and 
t'harles  S.  Weaver  to  recover  the  damages  thus  caused  him,  service  of 
notice  being  had  upon  Munger  only.  Among  other  defenses,  it  was 
pleaded  by  said  Munger  that  the  caifse  of  action  did  not  accrue  after 
November  17,  1879;  tliat  more  than  10  years  had  elapsed,  during  all 
of  which  time  said  defendant  had  resided  in  the  state  of  Minnesota,  and 
therefore  the  action  was  barred  under  tiie  provisions  of  the  statute  of 
the  state  of  .Minnesota.  The  case  was  heard  before  the  court  and  jury, 
and  after  the  close  of  the  testimony  the  court  directed  the  jury  to  re- 

'See  14  Fed.  Rep.  483.  'Mom.  decision.    No  opinion. 
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fendnnt,  on  the  ground  that  the  action  was 
imitations.  Judgment  for  the  defendant  hav- 
le  verdict  rendered  in  obedience  to  the  instruc- 
laintifT,  Thomas  C.  Power,  brings  the  case  to 
Tror,  the  sole  question  at  issue  being  that  pre- 
de  in  the  court  below  upon  the  plea  of  the 

il  court  was  based  upon  the  assumption  that 
ti  of  the  written  contract  between  C.  S.  Weaver 
f  the  steamer  Butte;  that  the  contract  created 
1  part  of  Weaver  &  Co.  to  properly  handle  the 

the  McLeod  resulted  from  a  breach  of  this  im- 
cause  of  action  for  breach  of  this  implied  obli- 

the  owner  of  the  Butte  at  the  time  of  the  in- 
nd  therefore  the  period  of  limitation  must  be 

1  filed  the  facts  already  stated  are  set  forth  in 
as  we  construe  the  petition,  it  does  not  declare 
)ntract  between  Weaver  &  Co.  and  the  owners 
forth  all  the  facts,  and  bases  the  right  of  recov- 
therein  stated  that  the  plaintiff  was  compelled 
loney  by  reason  of  a  judgment  rendered  against 
wners  of  the  steamer  Butte,  as  compensation  for 
used  to  the  owners  of  the  steamer  Mcljcod  by  a 
Jen  the  two  steamers,  it  being  further  express))' 
)n  and  damage  aforesaid  occurred  solely  by  rea- 
legligence,  and  unskillfulness  of  the  defendants 
amboat  Butte,  and  placing  said  steamboat  Mc- 
aid  marine  ways  while  the  steamboat  Butte  was 
thus  charging  negligence  against  Weaver  &  Co. 
Icljcod  as  well  as  of  the  Butte. 
;ion  of  the  written  contract  between  C.  S.  Weaver 
the  Butte,  and  the  general  tenor  of  this  contract, 
on  tract  with  the  owners  of  the  ^IcLeod,  are  set 
it  ■'  is  not  averred  that  by  the  terms  thereof  C. 
lound  themselves  to  the  owners  of  the, Butte  not 
fclveod.  The  contract  does  declare  the  character 
1  by  Weaver  &  Co.  touching  the  Butte,  and,  if 
ver  for  damages  caused  to  the  Butte,  then  this 
iieasure  of  the  parties'  rights,  and  would  be  the 
Hie  suit,  however,  is  not  to  recover  for. injuries 
of  the  owners  of  the  Butte  through  the  failure  of 
properly  perform  their  contract  obligations,  nor 
or  maintenance  of  any  personal  or  property  riglit 
elfect,  is  based  upon  the  allegations  that,  through 
er  &  Co.  in  liandling  the  steamer  Butte  when  in- 
jury was  caused  to  the  McLeod;  that  for  the  dam- 
ulgmeut  was  obtained  in  the  admiralty  proceedings 
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against  the  plaintiEf  and  other  owners  of  the  Butte,  which  the  plain- 
tiff was  compelled  to  pay.  The  recital  of  the  contracts  in  the  declara- 
tion is  in  accord  with  the  code  system  of  pleading  in  force  in  Minnesota, 
under  which  it  is  the  practice  to  set  forth  in  some  detail  the  facts  consti- 
tuting the  history  of  the  given  case.  The  allegations  in  the  declaration 
are  entirely  consistent  with  the  view  that  the  plaintiff  bases  the  action 
on  the  charge  of  negligence.  The  setting  forth  the  two  contracts  under 
which  C.  S.  Weaver  &  Co.  had  charge  of  the  steamers  is  matter  of  in- 
ducement, and  the  question  at  issue  is  not  other  nor  different  from  what 
it  would  have  been  had  it  been  simply  stated  that  C.  S.  Weaver  &  Co. 
had  possession  of  and  control  over  the  steamers  at  the  time  of  the  acci- 
dent. In  other  words,  the  question  when  the  statute  of  limitations  be- 
gan to  run  is  not  dependent  upon  the  mere  form  of  the  petition,  but 
arises  upon  the  entire  facts  that  were  presented  at  the  close  of  the  evi- 
dence, and  at  the  time  when  the  trial  court  ruled  that  the  statute  was  a 
bar  to  the  suit.  If,  under  the  facts  then  in  evidence,  it  appeared  that 
the  plaintiff  could  not  recover  except  upon  pro«f  of  the  execution  of  the 
written  contract  between  C.  S.  Weaver  &  Co.  and  the  owners  of  the 
Butte,  and  a  breach  of  its  temis,  then  it  might  well  be  that  the  statute 
began  to  run  at  the  date  of  a  breach ;  but,  in  fact,  plaintiff's  rieht  of  ac- 
tion is  not  based  upon  a  breach  of  this,  con  tract.  It  is  based  upon  the 
allegations  that  Weaver  &  Co. ,  having  in  their  possession  and  control 
the  steamer  Butte,  so  negligently  handled  the  same  as  to  cause  injury  to 
the  steamer  McLeod;  and  that  the  plaintiff,  as  one  of  the  owners  of  the 
Butte,  has  been  compelled  to  pay  the  damages  awarded  to  the  owners 
of  the  McLeod;  and  the  query  is  whether  the  statute  began  to  run  at 
the  time  of  the  injury  to  the  McLeod  or  at  the  date  when  plaintiff  was 
compelled  to  pay  the  judgment  in  favor  of  the  owners  of  the  McI.«od. 

It  is  said  that  a  right  to  recover  nominal  damages  accrued  to  plaintiff 
at  the  date  of  the  collision,  and  therefore  the  statute  then  began  to  run. 
We  must  be  careful  to  distinguish  between  a  right  of  action  for  damages 
caused  to  the  property  of  the  owners  of  the  Butte  and  that  caused  by 
injury  to  the  McLeod.  In  the  former  case,  the  right  of  action  would 
accrue  at  the  time  of  the  collision,  although  all  the  damages  resulting 
therefrom  might  not  then  be  apparent.  In  all  cases  wherein  there  is  an 
actual  violation  of  a  legal  right,  or  an  invasion  of  the  right  to  property, 
the  right  to  an  action  accrues,  even  though  no  substantial  damage  may 
have  been  caused.  The  violation  of  a  legal  right  is  a  technical  injury, 
for  which  nominal  damages  are  recoverable.  At  the  time  of  the  colli- 
sion a  right  of  action  then  accrued  in  favor  of  the  owners  of  the  Butte 
for  all  damages  caused  to  their  property  through  the  fault  of  C.  S.  Weaver 
&  Co. ,  whether  such  fault  was  counted  on  as  a  breach  of  contract  or  as 
negligence  in  the  nature  of  a  tort,  but  for  damages  resulting  from  such 
fault,  which  are  not  the  consequence  of  injury  to  the  property  of  the 
owners  of  the  Butte,  but  only  arise  because  the  owners  of  the  Butte  were 
held  liable  for  the  injury  to  the  McLeod ,  then  the  right  of  action  for 
such  consequential  damages  did  not  arise  until  the  plaintiff  was  com- 
pelled to  pay  the  damages  awarded  the  owners  of  the  McLeod.     If  the 
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when  the  collision  occurred,  then  the  plaintdff  could 

action  at  that  time  against  C.  8.  Weaver  &  Co.  for 

lages;  yet  it  would  not  have  been  possible  to  frame 

in  the  facts  then  existing  that  would  have  been  good 

If  the  plaintiff  had  counted  on  the  written  con- 

r  &  Co.  and  the  owners  of  the  Butte,  it  would  have 

ontract  did  not  deal  with  the  question  of  injury  to 

ties.    There  is  nothing  in  the  contract  which  binds 

cause  injury  to  the  property  of  others,  or  by  which 

wnsible  therefor,  or  to  repay  any  sums  which  the 

might  be  compelled  to  pay  to  third  parties.     Any 

k  Co.  owed  to  third  parties,  or  to  the  owners  of  the 

e  property  of  such  third  parties,  does  not  grow  out 

n  the  written  contract,  but  out  of  the  fact  that 

e  possession  and  control  of  the  steamer  when  upon 

therefore  subject  to  the  usual  obligation  imposed 

re  in  handling  property  in  their  charge,  so  as  not 

njury  to  others. 

nation  resting  on  C.  S.  Weaver  &  Co.  to  so  handle 
use  injury  to  the  McLeod  did  not  grow  out  of  the 
ract  with  the  owners  of  the  Butte,  or  out  of  any- 
d,  but  out  of  the  fact  that  Weaver  &  Co.  placed  the 
and  the  law  imposed  upon  them,  with  regard  to 
r  of  exercising  due  care  in  the  performance  of  such 

if  the  owners  of  the  Butte  had  brought  an  action 
igence  against  0.  S.  Weaver  &  Co. ,  the  facts  would 
ight  of  recovery.  Negligence  alone  does  not  create 
lere  must  be  negligence  and  consequent  damage. 
(,  22  Neb.  343,  35  N.  W.  Rep.  183;  Wabash  Go.  v. 
2  N.  E.  Rep.  134.  When  the  Butte  collided  with 
ng  of  the  latter  did  not  cause  injury  to  the  prop- 
j  of  the  owners  of  the  Butte.  No  ground  then  ex- 
lages,  substantial  or  nominal,  to  the  owners  of  the 
or  &  Co.,  for  the  sinking  of  the  McLeod.  Whether 
.cod  would  ever  be  a  cause  of  damage  to  the  own- 
uled  upon  a  contingency;  that  is,  upon  another 
they  would  be  called  upon  to  make  good  the  dam- 
eod.  If  they  were  not  so  called  upon,  then  Ihe  al- 
iver  &  Co.,  which  produced  the  collision,  and  de- 
d,  would  not  cause  damage  to  the  owners  of  the 
e  compelled  to  make  good  the  loss  caused  by  the 
,  then,  and  not  till  then,  could  it  be  said  that  the 
k  Co.  in  causing  the  destruction  of  the  McLeod 
;e  to  the  owners  of  the  Butte.  As  the  collision 
>ok  place  on  the  water  within  the  admiralty  ju- 
right  to  the  owners  of  the  McLeod  to  look  pri- 
;  vessel,  or  the  owners  thereof,  for  the  damages 
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caused,  regardless  of  the  fact  that  the  latter  was  un'ier  the  actual  con- 
trol of  Weaver  &  Co.  at  the  time  of  the  accident.  If,  however,  the  own- 
ers of  the  Butte,  by  reason  of  their  ownership  of  the  colliding  vessel, 
were  compelled  to  make  good  the  damages  caused  to  the  McLeod,  and 
resulting  from  the  negligence  of  C.  S.  Weaver  &  Co.,  then  a  cause  of  ac- 
tion in  their  behalf  against  Weaver  &  Co.  arose  when  they  were  com- 
pelled to  make  good  the  damages  thus  caused.  The  rule  applicable  to 
such  cases  is  stated  in  Wood,  Lim.  Act.  §  179,  as  follows: 

"But  where  a  person  or  corporation  is  primarily  liable  for  the  negligence 
or  misfeasance  or  malfeasance  of  another,  the  statute  does  not  begin  vo  run 
upon  the  remedy  of  sucli  person  or  corporation  against  the  person  guilty  of 
such  negligence  or  breach  of  duty  until  the  liability  of  such  person  or  corpo- 
ration has  been  finally  fixed  and  ascertained,  because,  in  the  latter  case,  the 
gist  of  the  action  is  the  damage,  while  in  the  former.it  is  the  negligence  or 
breach  of  duty." 

The  distinction  existing  between  cases  based  upon  a  breach  of  con- 
tract or  a  violation  of  a  legal  right  and  those  for  the  recovery  of  conse- 
quential damages  resulting  from  negligence  is  clearly  pointed  out  in 
Wilcox  V.  Plum'iner,4  Pet.  172, — a  case  greatly  relied  on  to  support  the 
ruling  made  by  the  trial  court.  It  was  an  action  of  assumpsit  to  recover 
the  loss  caused  by  the  negligence  of  an  attorney  in  failing  to  sue  an  in- 
dorser  upon  a  promissory  note  placed  in  his  hands  for  collection.  The 
question  considered  by  the  supreme  court  was  as  to  the  date  when  the 
statute  of  limitations  began  to  run,  it  being  said: 

"It  is  not  a  case  of  consequential  duniages,  in  the  technical  acceptation  of 
those  terms,  such  as  is  the  case  of  GiUon  v.  Boddington,  1  Car.  &  P.  541.  in 
which  the  digging  near  the  plaintiff's  foundation  was  the  cause  of  the  in- 
jury, for,  in  that  instance,  no  right  or  contract  was  violated,  and  by  possi- 
bility the  act  might  have  proved  harmless,  as  it  would  have  been  bad  the 
wall  never  fallen.  Nor  is  it  analogous  to  the  case  of  a  nuisance.  *  *  * 
The  ground  of  action  here  is  a  contract  to  act  diligently  and  skillfully,  and 
both  the  contract  and  the  breach  of  it  admit  of  a  delinite  assignment  of  dat*-. 
When  might  the  action  have  been  instituted?  is  the  question,  for  from  that, 
time  the  statute  must  run.  When  the  attorney  was  chargeable  with  negli- 
gence or  unskillfulness,  his  contract  was  violated,  and  the  action  might  have 
been  sustained  immediately.  Perhaps,  in  that  event,  no  more  than  nominal 
daniHKes  may  be  proved,  and  no  more  recovered;  but.  on  the  other  hand,  it  is 
periectly  clear  that  the  proof  of  actual  damage  may  extend  to  fiicts  that  occur 
and  grow  out  of  the  injury,  even  up  to  the  day  of  the  verdict.  If  so,  it  is 
clear  the  damage  is  not  the  cause  of  action." 

This  decision  gives  us  the  test  that  is  determinative  of  questions  of 
the  character  of  that  under  consideration.  If  the  action  is  based  upon 
a  breach  of  contract,  or  for  an  invasion  of  some  right  belonging  to  the 
plaintlB',  then  the  cause  of  action  accrues  when  the  act  is  done  which 
fonstitules  the  breach  of  contract,  or  the  invasion  of  the  legal  right  of 
the  plaintitl';  and,  of  course,  the  statutory  limitation  begins  to  run  at 
the  date  wlion  the  right  of  action  accrues,  regardless  of  the  question  of 
the  amount  of  damages  that  may  then  be  recoverable.  If,  however,  the 
action  is  not  based  upon  a  breach  of  contract,  or  upon  some  act  which, 
when  done,  is  an  invasion  of  some  legal  right  of  the  plaintiff,  but  is  for 
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itial  damages,  resulting  from  the  negligence 
B  right  of  action  does  not  accrue  mitil  actual 
the  negligence  complained  of. 

sinking  and  destruction  of  the  McLeod  was 
^al  right  of  the  plaintiff.  The  contract  be- 
the  owners  of  the  Butte  does  not  deal  with  the 
.'ards  third  parties  or  their  property.  The  ac- 
i  claim  that,  through  the  failure  of  Weaver  & 
heir  contract  obligations,  injury  was  caused  to 
operty  or  property  rights  of  the  owners  thereof. 
ise,  through  the  alleged  negligence  of  Weaver 

to  the  owners  of  the  McLeod,  for  which  in- 
>  of  the  owners  of  the  Butte,  has  been  com- 
nbursenient  is  sought,  not  for  any  injury  to 

rights  of  the  plaintiff,  nor  for  the  breach  of 
mt  for  money  he  has  been  compelled  to  pay 
;Leod  for  damages  resulting  to  them  from  the 
Co.  The  right  to  sue  for  indemnity  for  the 
iff  was  compelled  to  pay  did  not  accrue  until 
e,  and,  necessarily,  the  statute  of  limitations 
itil  the  right  to  sue  therefor  had  accrued.  It 
Id  that  the  statute  began  to  run  at  the  date  of 
i  destruction  of  the  Mcl^eod,  and  the  judgment 
ied. 

iscussed  in  the  briefs  of  counsel  which  we  have 
nion  being  strictly  limited  to  the  one  point  of 
te  began  to  run  against  the  right  of  plaintiff  to 
as  compelled  to  pay  to  the  owners  of  the  Mo- 
lelow  is  reversed,  at  cost  of  defendant  in  error, 

to  the  circuit  court,  with  instructions  to  grant  a 


P.,  M.  &  0.  Ry.  Co.  V.  Gii.BEpT  a  al. 
i  Appalls,  Elyhth  Circuit.    October  8,  181)2.) 
No.  117. 

HE.«— RVIPEXOE. 

railroad  company  for  the  negligent  burning  of  buildings 
where  the  noly  issue  was  as  to  the  origin  of  the  fire,  evi- 
occasioDs  witliin  some  weelcs  prior  to  the  loss,  fire  hail  es- 
le  compiiiiy  in  the  immediate  vicinity  of  the  property,  was 
prove  the  possibility,  and  the  consequent  probability,  that 
;  fire.  Ktillway  C«.  v.  Ridwrdson,  Ul  U.  S.  454,  followed. 
HUGE  Takkn-  as  a  Whole. 

t  error  for  the  court  to  charge  that  it  is  the  duty  of  a  rail- 
its  right  of  way  entirely  free  from  combustible  materials, 
4s  a  whole  directed  the  jury  to  determine  whether  iDflam- 
!U  spread  over  the  right  of  way  by  employes  of  the  company. 
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and,  if  so,  that  such  fact  was  not  oonolusire  eTidence  of  neglieeoce,  but  only  a  cir- 
cumstance to  be  considered  as  tending;  to  show  a  careless  mode  of  carrying  on  the 
business. 

8.  Same— Parol  Evidbsob— Titlb  to  LA!n>. 

In  such  case  testimony  of  one  of  the  plaintiffs  that  the  buildings  belonged  to  him- 
self and  his  coplaiutiff  was  admissible  to  show  a  pj*tTiMl /nefe  right  of  ownership 
in  the  property  destroyed.  No  issue  having  been  made  as  to  plaintiff's  title,  it  was 
not  necessary  to  prove  the  same  by  the  best  evidence. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Minnesota. 

Action  by  Joseph  \V.  Gilbert  and  another  against  the  Chicago,  St. 
Paul,  Minneapolis  &  Omaha  Railway  Company  for  the  negligent  burn- 
ing of  plaintiffs'  buildings.  Verdict  and  judgment  for  plaintiff.  De- 
fendant brings  error.     Affirmed. 

S.  L.  Perrin,  (J.  H.  Howe,  on  brief,)  for  plaintiff  in  error. 

T.  J.  Knox  and  John  A.  Lovely,  for  defendants  in  error. 

Before  Caldwell  and  Sanborn,  Circuit  Judges,  and  Shiras,  District 
Judge. 

Shibas,  District  Judge.  On  the  23d  of  May,  1889,  a  steam  flouring 
mill  and  barn,  with  their  contents,  the  property  of  the  defendants  in 
error,  situated  in  the  village  of  Adrian,  in  the  state  of  Minnesota,  in 
immediate  proximity  to  a  line  of  railway  owned  and  operated  by  the 
plaintiff  in  error,  were  destroyed  by  fire.  The  owners  of  the  burned 
property  brought  this  action  against  the  railway  company  for  tlie  pur- 
pose of  recovering  the  damages  caused  by  the  destruction  of  their  prop- 
erty, alleging  that  the  company  had  negligently  placed  and  suffered  to 
accumulate,  upon  the  right  of  way  and  land  of  tlie  company  adjoining 
the  property  of  the  defendants  in  error,  combustible  material  composeil 
of  dry  grass,  weeds,  rubbish,  and  the  lilce,  and  that  on  said  23d  day  of 
May,  1889,  the  company  ran  a  locomotive  by  said  property  which  was 
not  properly  equipped  nor  properly  handled  to  prevent  the  escape  of 
fire,  and  as  a  consequence  thereof  fire  was  communicated  to  the  combus- 
tible material  upon  the  right  of  way,  whence  it  spread  to  the  mill  and 
barn  adjoining,  causing  their  destruction.  The  cotnpany  in  its  answw 
denied  the  several  acts  of  negligence  alleged  against  it,  and  averred  that 
the  fire  and  consequent  destruction  of  the  property  were  due  to  the  n^- 
ligent  and  careless  manner  in  which  the  mill  was  managed,  claiming 
that  the  fire  escaped  from  the  mill,  and  not  from  the  locomotive  of  the 
company.  Upon  these  issues  the  case  was  tried  before  the  court  and 
jury,  the  trial  resulting  in  a  verdict  and  judgment  in  favor  of  the  plaintiffs 
below,  the  damages  being  assessed  at  $15,878.33.  To  reveree  the  judg- 
ment the  railway  company  brings  the  case  to  this  court  by  a  writ  of 
error. 

It  is  stated  in  the  brief  of  counsel  for  the  plaintiff  in  error  that  "the 
important  question  in  this  case  raised  by  the  first  ten  assignments  of  er- 
ror is  whether  the  case  disclosed  by  the  record  can  be  properly  and  fairly 
distinguished  from  the  case  of  Railimy  Co.  v.  Richardson,  91  U.  S.  454." 
The  assignments  of  error  thu^  referred  to  are  based  upon  the  admission, 
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the  coiiipuny,  of  the  testimony  of  several  witnes.ses 
iasions  witbin  some  weeks  prior  to  May  23,  1891, 
ni  the  engines  of  the  company  in  the  immediate  vi- 
ty  subsequently  destroyed.  In  the  case  just  cited 
~ield  such  evidence  to  be  admissible,  "as  tending  to 
,',  and  a  consequent  probability,  that  some  locomo- 

and  as  tending  to  show  a  negligent  habit  of  the  offi- 
he  railroad  company." 

counsel  for  plaintiff  in  error  have  successfully  distin- 
f  the  two  cases.  Counsel  cite  and  comment  at  length 
i6bo7i8  V.   Railroad  Co.,  58  Wis.  335,  17  N.  W.  Rep. 

V.  Stranahan,  79  Pa.  St.  405;  AUard  v.  Railroad  Co., 
Rep.  685;  Irdimd  v.  Railroad  Co.,  (Mich.)  44  N.  W. 
nle  V.  Railroad  Co.,  60  Mo.  227, — a?  authorities  estab- 
rtion  that  evidence  showing  the  scattering  of  fire  by  the 
aupany  at  other  times  and  places  is  only  admissible 
r  of  the  particular  engine  supposed  to  have  set  the  fire 
al  is  unknown.  We  must  not,  in  the  consideration  of 
e  sight  of  the  issues  involved.  In  the  case  at  bar  it  was 
the  company  that  the  fire  was  caused  by  sparks  escap- 
cular  engine,  in  which  event  the  query  would  be  as  to 
f  that  particular  engine  and  the  mode  in  which  it  was 
he  contrary,  the  parties  were  at  issue  as  to  the  origin  of 
xinliffs  claiming  that  it  was  due  to  fire  escaping  from 
■■  engines  of  the  company,  and  the  defendant  that  it  was 
ping  from  the  mill  itself.     Upon  tliis  issue  it  would  cer- 

to  the  defendant  to  prove  that  the  mill  was  so  run  and 
e  plaintiffs  that  the  fire  frequently  escaped  therefrom,  and 
rning  of  combustible  matter  in  the  vicinity  of  the  mills, 
evidence  would  tend  to  support  the  claim  of  the  defendant 
»a8  started  by  sparks  or  live  coals  coming  from  the  mill. 
;r  it  was,  upon  this  issue  of  the  origin  of  the  fire,  open  to 
)iove  that  the  engines  of  the  company  did  permit  the  es- 
s,  causing  other  fires,  as  a  fact  tending  to  show  that  this 
i  thus  originated. 

.1  was  brought  under  the  provisions  of  section  60,  c.  34, 
n.,  which  enacts  that: 

ad  companies  or  corporations  operating  or  running  cars  or  steam 
To»(ls  in  ttiis  state  shall  be  liable  to  any  party  aggrieved  for  all 
ed  by  tire  being  scattered  or  thrown  from  said  cars  or  engines, 
owner  or  owners  of  the  property  so  damaged  being  required  to 
in  their  engines,  or  negligence  on  the  part  of  their  enaployes; 
of  such  Are  being  scattered  or  thrown  shall  be  construed  by  all 
ug  iurisdiction  as  prima  facie  evidence  of  such  negligence   or 


ie  provisions  of  this  section,  to  obtain  the  benefit  of  the  prima 
.herein  provided  for,  it  is  necessary  for  the  plaintiff's  to  prove 
inftAgration  complained  of  resulted  from  fire  scattered  or  thrown 
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from  the  cars  of  the  railway  company,  and,  when  the  company  denies 
that  the  given  tire  so  originated,  then,  upon  this  issue  of  the  origin  of 
the  fire,  it  is  competent  to  prove  generally  that  the  engines  used  by  the 
defendant  company  do  scatter  or  throw  out  fire,  because,  in  the  language 
of  the  supreme  court  in  the  Ricliardson  Ca^,  supra,  such  evidence  tends 
to  prove  "the  possibility,  and  consequent  probability,  that  some  loco- 
motive caused  the  fire."  See,  also,  Sheldon  v.  Railway  Co.,  14  N.  Y. 
218;  RoBg  V.  RuUroad  Co.,  6  Allen,  87;  Longabaugh  v.  Railroad  Co.,  9 
Nev.  271. 

Furthermore,  the  fact  that  fire  did  escape  from  time  to  time  from  the 
engines  used  upon  the  comi)any's  railway,  in  the  vicinity  of  the  prop- 
erty which  was  destroyed,  was  a  fact  proper  for  the  consideration  of  the 
jury  in  determining  whether  the  company  was  or  not  negligent  in  allow- 
ing combustible  material  to  accumulate  on  the  right  of  way,  which  was 
one  of  the  issues  in  the  case.  If  fire  did  in  fact  from  time  to  time  es- 
cape from  the  engines  of  the  company,  then  the  act  of  placing  or  allow- 
ing the  accumulation  of  combustible  matter  upon  the  right  of  way.  would 
have  to  be  considered,  in  connection  with  the  probability  of  the  escape 
of  fire,  in  determining  the  issue  of  negligence  in  this  particular.  It 
would  not  be  negligence  to  allow  the  accumulation  of  combustible  mate- 
rial, unless  there  was  danger  of  fire  being  communicated  thereto,  and  it 
was  competent  to  prove  this  danger  by  showing  that  in  fact  fire  did  from 
time  to  time  escape  from  the  engines  used  upon  the  company's  road.. 
Not  only  so,  but  evidence  of  the  setting  out  of  other  fires  in  this  vicinitj' 
from  sparks  or  coals  coming  from  the  locomotive  engines  would  tend  to 
show  knowledge  on  part  of  the  railway  company  of  the  need  that  ex- 
isted for  preventing  the  accumulation  of  inflammable  materials,  and 
would  thus  directly  bear  upon  the  question  whether  the  company  had 
exercised  all  the  vigilance  and  foresight  which  the  circumstances  de- 
manded of  it.  We  conclude,  therefore,  that  the  evidence  objected  to 
was  competent  under  the  issues  in  this  caune,  and  it  was  not  error  to 
admit  the  same. 

The  next  contention  of  counsel  for  the  company  is  that  "the  court,  in 
effect,  told  the  jury  that  the  right  of  way  of  the  railway  must  be  kept 
clear  from  all  material  that  would  facilitate  the  spread  of  fire,  in  case  a 
fire  should  start;  the  jury  were,  in  eflect,  instructed,  as  a  matter  of  law, 
that  under  all  circumstances  and  conditions,  and  at  all  times,  it  was  the 
imperative  and  absolute  duty  of  the  railway  company-  to  keep  its  right 
ol  way  entirely  free  from  ooiMbustible  material  of  every  kind  and  na- 
ture,"— and  that  in  so  ruling  the  court  erred.  The  difficulty  with  this 
contention  of  counsel  is  that  it  has  no  sufficient  support  in  the  record, 
it  is  true  that  the  court  did  say  "the  right  of  way  of  a  railway  company 
ought  to  be  kept  clear  from  all  materials  that  would  facilitate  the  spread 
ol'lire,  in  case  the  fire  sliould  start,"  but  this  sentence  must  be  read  in 
connection  with  its  context  in  determining  its  true  meaning.  It  is  not 
I)ertnissible  to  take  out  a  single  sentence  from  the  charge  as  a  ground  of 
error,  and  to  maintain  that  it  incorrectly  states  the  law  because  it  does 
not  contain  all  the  limitations  or  qualifications  necessary  for  the  accu- 
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particular  proposition  to  which  it  relates.  It  will 
tt  one  of  the  charges  of  negligence  against  the  com- 
iployes  had  placed  upon  the  right  of  way,  in  close 
>perty  of  plaintiffs,  a  quantity  of  chaff,  straw,  and 
:  yards  of  the  company,  and  it  was  in  r^ard  to  this 
ce  excepted  to  was  used. 
i  court  on  this  branch  of  the  case  was  as  follows: 

and  several  railroad' men  have  testified  to  it,  that,  using 
res.  coals  or  sparl<s  will  escape  from  an  engine,  and  do 
Ijacent  to  the  right  of  way.  And  such  being  the  case, 
should  keep  its  right  of  way  free  from  all  combustible 
acilitate  the  spread  of  fire,  and  it  is  proper  evidence  for 
deration  if  you  are  satisfied  that  tlie  plaintiifs,  by  their 
°ed  that  these  indammable  materials  were  spread  over 
determining  whether  such  act  shows  negligence  on  the 
company.  Of  course  it  is  not  conclusive,  but  it  is  to  be 
tion  by  the  jury  as  tending  to  show  a  careless  mode  of 
>n  its  business.  If  you  are  satisfied  tlie  Are  was  commu- 
$ine,  (which,  as  I  said  b^ore,  is  the  vital  point,)  tlien  it 
>nsideration  by  you  if  this  material  was  put  over  there, 
lier  or  not  it  was  au  act  of  negligence  on  the  part  of  tlie 
se  is  peculiarly  one  presenting  questions  of  fact.  The 
I  quite  simple  and  settled  with  regard  to  the  duty  of  both 
ed  by  plaintiffs  that  the  defendant  was  negligent,  and,  on 
defendant  charges  the  plaintiffs  with  being  negligent 
guilty  of  conlributory  negligence.  The  test  is:  What 
prudent  person  have  done  under  similar  circumstances? 
s  applied,  for  all  that  either  of  these  parties  was  required 
lary  care  with  regard  to  the  managemelit of  its  business." 

t  did  not  charge,  as  a  matter  of  law,  that  it  was,  un- 
xs,  the  duty  of  the  rail waj' company  to  keep  its  right 
ee  from  coinbustibfe  material.  The  jury-  were  in- 
ine  from  the  evidence  whether  the  inflammable  ma- 
spread  over  the  right  of  way  by  the  employes  of  the 

they  so  found,  that  such  fact  would  be  proper  evi- 
idered  in  determining  whether  such  act  constituted 
t  of  the  company,  it  being  further  stated  that,  if  the 
;he  comj)8ny,  through  its  employes,  had  covered  the 

inflamiuaiile  material,  the  fact  would  not  be  conclu- 
legligence,  but  was  only  a  circumstance  to  be  consid- 
as  tending  to  show  a  careless  mode  of  carrying  on  the 
ailway.  Certainly,  the  company  had  no  just  ground 
his  part  of  the  cliarge,  for  it  was  as  favorable  to  it  as 
expect. 

iiiL'utof  error  dismissed  in  the  brief  ol  counsel  for  plain- 
the  eli'ect  tiiut  tlie  court  should  not  have  permitted  one 
5  in  error  to  testify  that  the  mill  bcloiiL'ed  to  himself 
iff.  It  is  said  that  "it  is  eleiiiiMitary  law  that  title  to 
mot  b*;  proved  ijy  parol.  Title  to  such  property  can 
I  or  passed  in  certain  prescribuJ  ways,  and  in  accord- 
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ance  with  positive  rules  of  statutory  law."  Where  an  action  is  brought 
for  the  direct  purpose  of  establishing  title  to  realty,  and  where  the  ques- 
tion of  ownership  of  the  title  is  the  issue  in  the  case,  and  the  judgment 
rendered  in  the  cause  will  becomq  record  evidence  of  the  title,  then  it 
may  well  be  that  the  best  evidence  of  title  should  be  adduced.  What 
this  be.ot  evidence  may  be  depends  upon  the  facts  of  each  case.  In  some 
cases  it  may  consist  of  long  adverse  possession,  provable  only  by  parol. 
The  rules  of  evidence  applicable  to  issues  framed  to  settle  and  ad- 
judicatethe  title  to  realty  are  not  necessarily  applicable  to  cases  of  the 
kind  now  under  consideration.  Under  the  issues  actually  presented  to 
the  court  and  jury  in  this  cause,  all  that  was  necessary  for  the  plaintiffs 
to  show  was  a  prinui  facie  right  of  ownership  of  the  property  destroyed, 
and  this  could  be  done  by  parol  testimony.  If  the  company  or  any 
other  person  had  made  the  issue  that  the  plaintiffs  below  were  not  the 
owners  of  the  property,  and  were  not  therefore  entitled  to  recover  dam- 
ages for  its  destruction,  and  had  introduced  evidence  tending  to  show 
title  in  some  other  party,  it  might  then  have  become  necessary  for  the 
plaintiffs  to  have  submitted  other  evidence  in  siipport  of  their  right. 
.Until  this  was  done,  they  could  rest  upon  the  prima  fade  evidence  of 
title  afforded  by  proof  of  posses^sion  of  the  property  at  the  time  of  its 
destruction.  It  was  certainly  proper  to  accompapy  the  evidence,  show- 
ing possession  of  the  property  in  the  plaintiffs,  with  testimony  showing 
that  plaintiffs  claimed  to  be  the  owners  of  the  property,  because  such 
testimony  would  show  that  the  possession  was  held  under  claim  of  title. 
,thus  making  out  a  clear  prima  facie  case  upon  this  question,  and  this 
■was  the  effect  oi  the  testimony  excepted  to.  Finding  no  error  in  the 
^record,  it  follows  that  the  judgmeht  must  be  and  is  affirmed,  at  cost  of 
iplaintiff  in  error. 


WixsoR  Coal  Co.  v.  Chicago  &  A.  R.  Co. 

(CT^cttt^  Court,  W.  V.  ilUsmiH,  W.  D.    November  T,  1893.) 

1.  Railroad  Ck>MPAXiBs— Stat>  Rbgui.atiok— Uxheasokablk  Batks— Railsoad  Ooit- 

MISSIONS. 

Sections  1,  10,  and  11  of  the  act  of  the  legislature,  (Laws  Mo.  1887.  p.  16,  Ex.' 
Bess.,)  standing  alone,  would  seem  to  entitle  the  sbipper  to  recover  triple  damages 
from  the  common  carrier  for  exacting  unreasonable  and  unjust  freight  charges, 
whenever  a  jury  might  deem  the'  rate  unreasonable  or  unjust;  but  looking  at  the 
whole  act.  in  connection  with  antecedent  legislation,  in  pari  materin,  it  is  held 
that  the  triple  liability  does  not  arise  where  the  carrier  has  not  charged  a  rate  in 
excess  of  the  maximum  rate  established  by  the  railroad  commissioners,  or  the  max- 
imum rate  permitted  by  the  statute  in  the  absence  of  any  action  thereon  by  the 
commissioners, 
a.  Same — Common-Law  Rights. 

The  right  of  action  existing  at  common  law  in  favor  of  the  shipper  foraxtortion- 
ate  charges  was  superseded  by  the  remedies  provided  by  the^statute. 
8.  Same — Constuuctiox  op  Statute. 

The  act  of  1SS7  declares  that  "it  shall  be  the  duty  of  the  railroad  commissioners 
to  see  that  all  schedules  of  rates  adopted  by  common  carriers  are  reasonable  and 
just,  and  they  may,  upon  complaint  of  any  person,  or  upon  their  own  motion  with- 
out complaint,  make  inquiry  from  time  to  time,  and  determine  whether  the  scbed- 
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and  adopted  by  any  commoa  oarrter  U  reasonable  and  iuat. " 
may  "  should  be  construed  as  "shall, "  for  the  statute  is  evi* 
tuaadatory. 

Actions — Demcrrer. 
auses  of  action  which  arose  more  than  three  years  before  the 

are  barred,  and  where  this  fact  appears  on  the  face  of  the 
ea  advantage  of  on  demurrer.  Henoel^  v.  ChatieUt  01  Mo.  Id9, 
■d,  67  Mo.  ISl,  followed. 

by  the  Winsor  Coal  Company  against  the  Chicago 
mpany  to  recover  triple  damages  for  charging  an  al- 
•ate  on  certain  freight.     Heard  on  demurrer  to  tlie 

sustained, 
for  plaintiff, 
defendant. 

Judge.  There  are  various  counts  in  the  petition, 
rge  in  each  is  that  the  defendant,  a  commoa  carrier, 
r  unreasonable  and  unjust  rates  on  car  loads  of  coal 
insville  to  Kansas  City,  Mo.;  that  45  cents  per  ton 
isooable  rate  for  such  service,  whereas  defendant  ex- 
cents  per  ton.  Judgment  is  prayed  for  three  times 
ixcess,  as  by  statute  in  such  case  made  and  provided, 
endant  interposes  a  demurrer.  It  demurs  to  the  first 
sason  that  the  causes  of  action  are  barred  by  the  stat- 
and  to  all  of  the  counts  on  the  ground  that  they  do 
cient  to  constitute  a  cause  of  action, 
oadly  raised  and  argued  by  both  counsel  is  whether 
nmpany  which  has  not  exacted  a  charge  in  excess  of 
I  fixed  by  the  state  is  nevertheless  liable  to  an  action 
,  as  for  extortion,  as  prescribed  in  the  act  of  the  leg- 
>y  the  extra  session  of  1887,  p.  15.  The  plaintiff 
>  statute  gives  to  the  shipper  a  right  of  action  for  an 
56  made  by  the  carrier,  whether  or  not  the  sum  charged 
an  the  maximum  prescribed  by  the  railroad  commis- 
delcndant  contends  that  no  charge  made  by  it  can  be 
to  the  statutory  pains  and  penalties,  when  the  charge 
le  limits  prescribed  by  the  state's  authority.  By  the 
s  act  all  railways  in  the  state  are  declared  to  be  public 
1) men  carriers;  and  all  charges  made  for  services  in  the 
freight  shall  be  reasonable  and  just;  "and  all  unreason- 
;harges  for  such  services  are  prohibited,  and  declared 
iections  10  and  11a  rigti^  of  action  is  given  against 
oing  an  act  or  thing  in  said  act  prohibited,  or  declared 
)r  omitting  to  do  anything  enjoined  thereby,  and  giv- 
injured  three  times  the  amount  of  damages  sustained, 
rcuit  court  of  any  county  or  city  where  the  road  is  op- 
se  are  uot  all  the  provisions  of  this  statute,  and  we  must 
ctmeiit  as  an  entirety  to  discover  its  real  purport  and 
ion.    As  is  said  in  In  re  Bomino^a  Estate,  83  Mo.  441: 
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"Among  the  recognized  canons  of  interpretation  of  statutes  are  the  follow- 
ing: The  intention  of  the  legislative  act  may  often  be  gathered  from  a  view  of 
the  whole  and  every  part  of  a  statute  taken  and  compared  together.  When 
the  true  intention  is  accurately  ascertained,  it  will  always  prevail  over  the 
literal  sense  of  the  terms.  The  occasion  and  necessity  of  the  law.  the  mis- 
chief felt,  and  the  object  and  remedy  in  view,  are  to  be  considered.  When 
the  expression  in  the  statute  is  special  or  particular,  but  ttie  reason  general, 
the  special  shall  be  deemed  general,  and  the  reason  and  intention  of  the  law- 
giver will  control  the  strict  letter  of  the  law  when  the  latter  would  lead  to 
palpable  injustice,  contradiction,  and  absurdity,  (1  Kent,  Comm.  461,  462;) 
and  when  it  is  doubtful  whether  a  certain  thing  falls  within  the  terms  used 
in  an  act.  it  is  proper  to  resort  to  other  statutes  to  ascertain  the  inteutioa  of 
the  legislature  in  the  enactment  of  the  general  statute. " 

By  the  expressed  declaration  of  the  statute  in  the  concluding  para- 
graph, "this  act  is  not  intended  to  repeal  any  law  now  in  force,  anless 
in  direct  conflict  therewith,  but  is  intended  to  be  supplemental  to  such 
laws." 

Under  the  then  existing  statutes  of  the  state  the  legislature  had  under- 
taken the  task  of  regulating  fi-eight  rates  of  railroads.  It  had  prescribed 
a  maximum  charge  for  the  class  of  property  in  question,  and  made  va- 
rious provisions  against  extortionate  charges,  unjust  discriminations,  and 
combinations.  It  had  created  the  office  of  railroad  commissioners,  and 
invested  them  with  various  powers  of  supervision  over  the  railroads  of 
the  state.  The  general  policy  of  the  statute  was  and  is  to  prevent  ex- 
tortionate charges,  unjust  discriminations,  combinations,  and  favoritism. 
The  railroad  commissioners  were  empowered  to  reduce  the  rates  of  rail- 
roads, either  in  general  or  special  classes,  whenever,  in  their  judgment, 
it  could  be  equitably  done,  and  the  railroad  companies  were  bound 
by  the  decision  of  the  commissioners;  "and  every  violation  by  any  com- 
pany charging  a  greater  or  higher  rate"  was  declared  a  misdemeanor, 
and,  on  conviction,  should  pay  a  fine  of  not  less  than  $20  nor  more  than 
$200  for  each  and  every  offense;  and  the  injured  party  should  have  a 
right  of  action  against  the  carrier  before  any  court  of  competent  jurisdic- 
tion for  the  recovery  of  three  times  the  amount  taken  or  demanded  in 
excess  of  the  rates  prescribed.  Rev.  St.  Mo.  1889,  §§  2675,  2676.  2679, 
2G82,  2684,  2686.  By  the  act  of  1887  the  legislature  simply  sought, 
by  additional  powers  conferred  on  the  railroad  commissioners,  and  re- 
strictions, obligations,  and  liabilities  imposed  upon  the  common  carrier, 
to  still  further  accomplish  the  policy  of  the  state  in  regulating  the  rate 
of  freight  chaises.  The  first  section  opens  with  the  declaration  of  what 
was  already  an  existing  common-law  axiom,  and  reaffirmed  in  section 
14,  art.  12,  of  the  state  constitution,  that  such  roads  are  public  high- 
ways an^l  common  carriers;  and  therefore  they  are  subject  to  the  legis- 
lative power  to  interdict  nnju.stand  unreasonable  charges  for  the  perform- 
ance of  their  duty  to  the  public. 

Among  its  salient  and  more  important  .provisions  are  the  following: 
Such  common  caiTier  sliall  neither  directly  norindirectlj',  by  any  special 
rate,  rebate,  drawback,  or  anj'  device,  take  from  one  citizen  less  than 
from  another  for  a  like  service  rendered;  nor  charge  more  for  transport- 
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cbarges  at  the  same  time  for  several  cars  of 
Ivantages  to  any  pei-son  or  corporation  in  the 
er  any  other  person  or  corporation.  It  shall 
>ensation  in  the  aggregate  for  transportation  of 
rter  than  a  longer  distance.  It  is  prohibited 
It  is  required  to  establish  and  publish  its 
shall  be  "  reasonable  and  just,  and  shall  not  in 
axinium  rates  which  are  or  may  hereafter  be 
>pies  of  such  8che<luies  shall  be  tiled  with  tlie 
and  thenceforth  such  schedules,  not  being  in 
laxiniu Derates,  shall  be  deemed  the  established 
changed  as  in  this  act  provided.  It  shall  give 
iroposed  change,  except  when  the  rates  are  to  be 
.er  event  notice  shall  be  publicly  posted,  etc. 
.on  carrier  shall  have  established  and  published 
with  the  provision  of  this  act,  the  same,  not  be- 
statutory  maximum  rates  now  or  that  may  be 
all  be  unlawful  for  any  such  common  carrier  to 
ive  a  greater  or  lees  compensation,  etc.,  than  is 
lished  schedule.  *  *  *  It  shall  be  the  duty 
.sioners  to  see  that  all  schedules  of  rates  adopted 
re  reasonable  and  just;  and  they  may,  upon  com- 
er upon  their  own  motion  without  complaint, 
ac  to  time,  and  determine  whether  the  schedule  of 
opted  by  any  such  common  carrier  is  reasonable 
1  "  may "  in  the  last  clause  of  the  above  quotation 
to  mean  "shall,"  on  the  settled  rule  of  the  con- 
hat,  where  rights  of  third  persons  are  involved,  or 
lirea  it,  such  term  is  to  be  regarded  as  mandatory. 
I.  R.  Co.  V.  Platte  Co.,  42  Mo.  171;  Stnnes  v. 
167.  Other  sections  of  the  act  make  this  still 
8  it  is  provided  that,  if  any  such  common  carrier 
le  for  30  days  to  file  a  published  schedule  of  rates, 
of  the  railroad  commissioners  to  make  and  print  "a 
E>le  rates  for  such  common  carrier,  and  deliver  copie.^ 
rier.  *  *  *  a  copy  of  such  schedules  so  made 
tied  by  the  secretary  of  such  board,  shall,  in  proceed- 
Dlved  the  reasonableness  and  justness  of  the  charges 
onimissioners  be  pmnajiucie  evidence  that  rates  therein 
e  and  just."  And  again,  section  1 3  makes  it  the  thity 
iuns8ioners"to  see  that  the  provisions  of  this  act  are 
\'  person  having  an  interest  may  make  conjplaint  to 
rs  that  the  rates  established  by  the  carrier  are  unrea- 
y  of  the  provisions  of  the  act  are  being  violated.  There- 
4oners  are  to  investigate  the  facts,  and,  if  found  against 
iininissioners  shall  order  a  correction  of  the  abuse;  and 
n  award  of  damages  to  tiie  injured  party.  Theseordcrs 
by  the  attorney  general  or  proper  county  attorney, 
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through  the  courts,  and  in  such  trials  the  finding  of  the  commissioners 
shall  be  prima  Jack  evidence,  etc.  Section  16  provides  in  detail  for  the 
hearing  of  complaints  about  unreasonable  rates  established  or  practiced 
by  the  carrier;  and,  if  the  commissioners  are  of  the  opinion  that  the  rates 
should  be  changed  or  modified,  they  shall  fix  "and  determine  what  wonld 
be  reasonable  and  just  charges  or  rates,"  and  deliver  a  copy  of  its  finding 
to  both  complainant  and  carrier.  "The  rates  of  charges  so  found  and 
ascertained  by  said  order,  *  *  *  certified,"  etc.,  "shall,  in  any  and 
all  proceedings  wherein  is  involved  the  reasonableness  and  Justness  of 
the  rates  and  charges  by  such  common  carrier,  be  prima  fade  evidence 
that  the  same  are  reasonable  and  just."  Further  provisions  are  made 
for  application  to  the  court  for  mandatory  injunctions  to  compel  the  due 
performance  of  the  duties  imposed  by  the  act  upon  such  common  car- 
riers, and  to  enforce  obedience  to  the  orders  of  the  railroad  commis- 
sioners. 

Throughout  the  entire  act  it  is  clear  that  it  was  the  legislative  mind 
to  impose  upon  the  chosen  asents  of  the  state — the  railroad  commis- 
sioners— the  duty  of  supervising  and  regulating  the  rates  charged  by 
such  carriers,  and  to  ascertain  and  declare,  from  time  to  time,  as  the 
changing  conditions  of  trade  and  commerce  might  suggest,  what,  as 
between  shipper  and  carrier,  is  a  reasonable  and  just  rate  of  compensa- 
tion. In  the  absence  of  any  affirmative  action  by  the  commissioners, 
the  legislature  declares  a  maximum  rate,  and  the  carrier  is  to  make  and 
keep  public  a  schedule  within  this  maximum.  The  railroad  commission- 
ers may  revise  it,  if  deemed  right  and  just  to  do  so;  and  the  rates  thus 
fixed  are  to  be  observed  by  the  carrier  until  changed  conformably  to 
the  statute.  The  statute  expressly  declares  it  to  be  unlawful  for  the 
carrier  to  exact  a  greater  or  less  rate  than  that  so  scheduled.  In  the 
absence  of  any  affirmative  action  by  the  commissioners,  the  intendment 
of  law  arising  from  the  legal  presumption  that  public  officers  perform 
their  duties  should  be  that  no  complaint  had  arisen  of  unjust  charges,  or 
that  the  commissioners,  who  are  presumed  to  be  in  possession  of  the 
schedule  adopted  by  the  carrier,  deemed  the  maximum  fixed  by  the 
carrier  and  the  legislature  to  be  reasonable  and  just. 

Does  it  stand  to  reason  that,  after  the  legislature  bad  provided  all 
these  agencies  and  instrumentalities  for  regulating  the  freight  rates,  and 
ascertaining  and  determining,  probvaojivblico,  what  is  just  and  reasonable, 
and  making  that  ascertainment  prima  fade  evidence  of  its  correctness  in 
judicial  controversies  between  shipper  and  carrier,  it  was  contemplated 
that  any  shipper  could  thereafter  be  at  liberty  to  disregard  this  lawfully 
established  rate,  and  have  its  reasonableness  and  justness  submitted  to 
the  arbitrament  of  a  jury  of  the  country?  Can  it  be  possible  that,  after 
the  legislature  has  thus  provided  in  detail  a  scheme  for  the  establish- 
ment of  reasonable  rates,  which  shall  be  uniform  to  all  the  people,  it 
intended  by  the  general  terms  of  sections  1,  10,  and  11  to  authorize 
any  malcontent  to  go  to  a  jury  to  fix  for  him  another  rate?  What  in 
the  judgment  of  one  jury  in  one  locality  would  be  an  unreasonable 
charge  might  in  the  opinion  of  another  jury  in  another  locality  be 


Digitized  by 


Google 


■OAL     CO.    V.  CHICAGO    <fe    A.   R.  CO.  721 

the  known  capriciousness  of  jur}'  verdicts,  in- 
lual  peculiarities,  mental  habits,  the  quantum 
lence  in  the  particular  case,  how  would  it  be 
e  legislative  intent  to  establish  and  maintain  a 
Would  not  the  diversity  of  conclusions  reached 
ween  different  litigants  in  and  of  itself  bring 
and  inequality?  Under  such  a  construction  of 
;d  for  by  plaintiff  it  is  not  apparent  how  any  rail- 
ifely  do  business  in  the  state.  Its  agents  could 
were  safe  in  any  charge  by  them  made.  After 
been  approved  and  published,  the  statute  makes 
rier  to  charge  less  than  the  scheduled  rate,  un- 
ilties  prescribed  in  the  act;  and  yet,  undf>r  plain- 
iTion  carrier  might  be  liable  for  the  [^nalty  of 
2  it  did  not  char-re  a  lesser  rate. 
J  phraseology  of  this  statute  may  be,  in  some  re- 
UOU3,  yet  it  is  the  duty  of  the  court  to  so  construe 
to  avoid,  if  possible,  conflicts  between  different 
?  in  view  the  intention  and  design  of  the  lawmak- 
ibsurdities,  and  reconcile  contradictions  more  ap- 
;  is  the  common  carrier  against  which  this  legisla- 
is  its  acts,  its  delinquencies,  which  are  sought  to 
id  corrected.  As  against  it,  in  any  judicial  contro- 
the  shipper,  or  between  it  and  the  state,  respecting 
le  schedule  of  rates  limited  by  the  state  or  declared 
•s  shall,  in  favor  of  the  shipper  or  the  public,  be 
just  and  accurate;  and  the  railroad  company  must 
2;  oar  to  overcome  this  presumption.  The  statute 
right  to  the  carrier  to  go  to  the  courts  under  this 
>  the  findings  of  the  commissioners  reviewed.  To 
pves  every  reasonable  privilege  and  advantage.  He 
of  commissioners  with  his  complaint,  and.  without 
e  an  investigation  by  them  of  his  grievances,  with 
ing  the  conclusions  of  the  commissioners;  or  he  may 
ntiff,  directly  to  the  courts,  and  have  a  trial  "  in  due 
and  show,  if  he  can,  that  the  rate  charged  him  is  in 
fixed  by  the  statute  and  the  commissioners.  When 
inds  in  court  with  &  prima  facie  case  of  unreasonable 
the  carrier. 

character  are  not  peculiar  to  this  state.  Similar  leg- 
ind  in  other  states,  such  as  Nebraska,  Iowa,  Illinois, 
ps  others.  While  these  statutes  may  differ  somewhat 
I  detail,  the  general  trend,  scheme,  and  policy  are  the 
5  of  those  states,  in  construing  their  statutes  in  the 
iscussion,  hold  that  the  carrier  may  charge  the  maxi- 
f  the  statute,  and  a  liability  to  the  penal  action  never 
rrier  passes  in  his  charges  this  dead  line.  This  for  the 
nds  upon  a  granite  foundation  of  public  justice  and 
i-46 
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common  sense,  that  no  act  of  the  citizen  can  be  unlawful  which  the  law 
permits.  A  statute  which  would  attempt  to  declare  a  difl'erent  rule 
would  not  onl}'  be  a  legal  solecism,  but  would  commit  an  act  of  /do  de 
ge.  See  Railroad  Co.  v.  Dey,  (Iowa,)  48  N.  W.  Rep.  98;  Railway  Co.  v. 
Dey,  3o  Fed.  Rep.  873-876;  SUUe  v.  Fremmxt,  etc.,  R.  Co.,  (Neb.)  35  N. 
W.  Rep.  118,  and  36  N.  W.  Rep.  305;  Smrdl  v.  Railroad  Co.,  lb  Ga. 
509;  Chicago,  B.  &  Q.  R.  Co.  v.  People,  77  111.  443. 

A  right  of  action  in  favor  of  the  shipi>er,  it  may  be  conceded,  existed 
at  common  law  for  extortionate  charges,  but  the  statute  has  superseded 
the  common-law  remedy.  Young  v.  Railroad  Co. ,  infra;  Ror.  R.  R.  1373, 
and  notes.  The  plaintiff  having  no  ground  of  action  for  an  unreason- 
able and  unjust  charge  against  the  carrier,  except  where  the  earlier  has 
transcended  the  limit  prescribed  by  the  state's  agents,  the  petition  should 
allege  the  facts  necessary  to  bring  the  case  within  the  operation  of  the 
statute.  Kennayde  v.  Railroad  Co.,  45  Mo.  258;  King  v.  Dickenson,  1 
Saund.  135;  Bayard  v.  Smith,  17  Wend.  88.  This  is  not  done,  and 
the  demurrer  is  sustained. 

It  appears  on  the  face  of  the  petition  that  as  to  the  first  45  counts 
the  causes  of  action  arose  more  than  three  years  next  before  the  institu- 
tion of  the  suit.  Under  the  statute  these  causes  of  action  are  barred. 
This  may  be  taken  advantage  of  by  demurrer.  Henoch  v.  Chaney,  61 
Mo.  129;  Bliss  v.  Prichard,  67  Mo.  181;  section  3231,  Rev.  St.  Mo. 
1879;  Young  v.  Railroad^  Co.,  33  Mo.  App.  509. 


Maokey  v.  Holmes. 


{Circuit  Court,  W.  D.  MUxourl,  W.  D.    November  7, 1692.) 

1.   RETR09PKCTIVE  LaWS—UsVUT— PENALTIES. 

l<aws  Mo.  18«1,  p.  170,  S  M,  provides  that  when  the  validity  of  any  pledge  or  mort- 
Mge  of  persoual  property  to  secure  indebtcdoess  is  drawn  in  quesiioa  proof  that 
the  party  holding  the  lien  has  received  or  exacted  usury  shall  render  such  lien  in- 
valid. HeM,  that  this  merely  prescribed  an  additional  penalty  for  an  act  which 
was  before  unlawful,  and  therefore  it  invalidated  a  chattel  mortgage,  made  before 
it  went  into  effect,  when  usury  was  received  on  the  indebtedness  afterwards,  and 
that  such  a  construction  was  not  giving  the  statute  a  retroactive  operation. 
8.  UsuMY — Chattel  Mobtoages— Replevin. 

In  an  action  of  replevin  to  recover  personal  property  held  under  a  mortzage, 
which  has  been  invalidated  under  said  act  by  the  exaction  of  usury,  the  plaintifr 
can  only  recover  the  speiific  chattel,  or  its  equivalent  in  money,  where  he"  is  in  a 
position  to  so  elect;  and  no  judgment  in  anxniiiiiisil  or  for  the  mortgage  debt  can 
be  rendered  therein,  nor  can  any  uftirmutive  relief  be  granted  to  defendant.  Hmn- 
ilton  V.  Vtitrh,  sr>  Mo.  App.  i'2^',  followed. 

At  I-aw.  Action  of  replevin,  brought  by  Cornelia  Mackey  against 
Moises  M.  Holmes  to  recover  personal  pioj>eity  held  under  a  chattel  mort- 
gage. On  motions  to  strike  out  the  two  counts  of  the  answer.  Denied 
us  to  the  fiist  count,  and  sustained  as  to  the  second. 

Scarrii  d'  S<:mril,  lor  plaintiti'. 

Brumbach  S:  Brumback  and  A.  F.  Ecam,  lor  defendant. 
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;.  1 .  Section  1  of  the  act  of  the  Missouri  legisla- 
891,  (I.a\vs  Mo.  1891,  p.  170,)  declares  that— 

as  a  defense  in  civil  actions  in  the  courts  of  this 
t  usurious  interest  has  been  paid,  the  same,  in  ex- 
terest.  shall  be  deemed  payment,  shall  be  credited 
nd  all  costs  of  the  iiction  shall  be  taxed  against  the 
siirious  interest,  who  shall  in  no  case  recover  judg- 
nount  due  upon  the  principal  debt,  with  legal  in- 
■refrom  all  payments  of  usurious  interest  made  b)' 
•mmissions,  or  brokerage,  or  as  payment  upon  the 
1  said  indebtedness." 

t — 

)rcenient  of  liens  upon  personal  property  pledged  or 
>te<lnes8,  or  to  maintain  or  secure  possession  of  prop- 
ged,  or  in  any  other  case  when  the  validity  of  such 
proof  upon  the  trial  that  the  party  holding  or  claim- 
baa  received  or  exacted  usurious  interest  for  such 
any  mortgage  or  pledge  of  personal  property,  or  any 
,  given  to  secure  such  indebtedness,  invalid   and 

feet  on  the  22d  day  of  June  1891. 
!  answer,  while  it  discloses  the  fact  that  the  ©hat- 
ch the  plaintiff  claims  the  right  of  possession  to 
1  was  executed  prior  to  the  said  22d  day  of  June, 
>  that  the  notes  executed  by  the  defendant  for 
paid  by  defendant,  and  the  money  was  received 
22d  day  of  June  1891.  We  recognize  the  fact 
f  the  stTite  (section  15,  art.  2,  Const.  1875)  pro- 
tive  in  its  operation;  and  we  recognize  the  further 
ich  legislative  acts  are  i)resuined  to  be  prospec- 

But  the  plaintiff  never  had  any  lawful  right  or 
interest  thus  exacted.  It  was  interdicted  at  the 
nade,  and  any  defendant  could  plead  such  usury 
on  predicated  of  such  contract,  llev.  St.  1879, 
889,  §  5976.  The  difference  consists  merely  in 
for  the  misdeed.  •  Therefore,  the  plaintiff  never 
n  this  usury.     It  was  unlawful,  and  contrary  to 

And  while  the  legislature  could  by  no  ex  post 
iw  touch  or  affect  the  antecedent  contract,  it  was 
•  it  to  declare,  as  it  did  in  said  section  2  of  the  act 
t,  if  any  usurer,  after  this  law  shall  take  effect, 
ilerost  for  a  debt  secured  by  a  chattel  mortgage, 
t  and  protection  of  such  mortgage.  It  is  but  a  new 
n  act  declared  beforehand  to  be  unlawful,  .ind  for 
Iter  the  new  enactment.  If  itshouM  be  held  that 
ot  apply  to  this  transaction  and  the  unlawful  in- 
passage,  it  would  result  that  no  penalty  whatever 
surious  contract,  and  that  all  defense  whatsoever 
lut  when  such  contract  should  be  drawn  in  ques- 
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tion;  for  by  the  last  section  ot  the  act  of  1S91  said  section  5976  of  the 
General  Statutes  of  1889  is  expressly  repealed.  Except  when  the  lan- 
guage of  the  legislature  is  such  as  to  admit  of  no  two  meanings  as  to  ita 
unport,  it  is  the  duty  of  the  courts  to  be  constrained  by  the  interpreta- 
tion which  will  plainly  effectuate  the  legislative  intent,  and  preserve  the 
known  public  policy  of  the  state.  The  motion  to  strike  out  the  first 
count  of  the  answer  is  therefore  overruled. 

2.  The  second  count  of  the  answer,  it  seems  to  me,  is  quite  unneces- 
sary. It  pleads  matters  evidently  baaed  on  the  first  section  of  said  act 
of  1891.  I  take  it  that  this  section  applies  only  to  the  instance  where 
suit  is  brought  to  recover  on  the  note  or  contract  vitiated  by  usury. 
The  action  here  is  replevin,  to  recover  the  possession  of  the  personal 
property  mentioned  in  the  mortgage  given  to  secure  a  debt  affected  by 
usury.  The  plaintiff  in  this  action  can  only  recover  the  specific  chattel, 
or  its  equivalent  in  money,  where  the  plaintiff  is  in  position  to  so  elect. 
No  judgment  in  assumpsit  or  for  the  mortgage  debt  can  be  rendered 
therein.  HamiUon  v.  Clark,  25  Mo.  App.  428:  So,  if  the  defense  in- 
terposed by  the  defendant  in  the  first  count  of  the  answer  be  sustained 
by  the  proofs,  it  will  put  an  end  to  this  action.  Neither  the  statute  in 
question,  nor  any  known  rule  of  procedure,  entitles  the  defendant  to  any 
relief  over  against  the  actor  in  such  event.  The  motion  to  strike  out  the 
second  count  of  tne  answer  is  sustained. 


Harkins  v.  Pullman  Palace  Cab  Co. 

(Circuit  Cmnt,  D.  Delaware.    November  14, 1893.) 

1.  Dbatr  bt  WRONoruL  Act — ^ExcEsstvE  DAifAoas. 

In  an  action  against  a  railroad  company  to  recover  damages  for  tbe  death  of 
plaintiff's  husband,  an  ordinary  laborer,  30  years  of  age,  earning  about  WOO  a  year, 
a  verdict  of  $7,000  is  not  so  excessive  and  exorbitant  as  to  induce  the  belief  that  the 
jury  were  influenced  by  partiality  or  prejudice,  and  a  new  trial  should  be  refused. 

8.  Saue— Rule  of  Dauaoe^. 

Id  an  action  by  a  wife  for  causing  the  death  of  her  husband,  a  day  laborer,  the 
maximum  recovery  is  not  necessarily  limited  to  a  sum  which  wonld  prodooe  an  an- 
nual income  equal  to  one  half  his  annual  earnings. 

At  Law.'  Action  by  Maggie  Harkins  against  the  Pullman  Palace  Car 
Company  to  recover  damages  for  the  death  of  her  husband.  Verdict 
for  plaintiff  for  $7,000.     On  motion  for  new  trial.     Befused. 

George  H.  Bates,  for  the  motion. 

Lem  0,  Bird,  opposed. 

Wales,  District  Judge.  This  was  an  action  to  recover  damages  for 
the  death  of  plaintiff's  husband,  caused,  it  was  alleged,  by  the  negli- 
gence of  the  defendant.     A  trial  was  had  at  the  present  term,  and  the 
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for  the  plaintiff  for  $7,000.  A  motion  is  now 
fendant,  for  a  new  trial  on  the  ground  of  exces- 

1  cases  of  this  character  the  principle  on  which 
sed  is  that  of  pecuniary  injury,  and  that  no  com- 
for  the  loss  of  comfort  or  companionship;  and  it 

of  the  motion,  that  Mrs.  Harkins,  on  the  most 
be  fully  compensated  for  the  loss  she  has  sus- 

to  her  of  a  sum  of  money  which  would  yield  an 

0  the  oue  half  of  her  husband's  yearly  income  at 
The  deceased  husband  was  an  ordinary  laborer, 

e  time  of  his  death,  and  had  been  earning  $1.35 
3  of  $400  a  year.  A  person  of  his  age,  all  other 
rable,  could  purchase  an  annuity  of  $200  by  the 
Ipal  sum  of  $2,630,  which  latter  sum,  it  is  con- 

1  counsel,  should  be  the  maximum  damages  to  be 
IB*.  This  basis  of  calculation  is,  however,  much 
estion  for  the  jury  was,  what  was  the  life  of  her 
i  plaintiff  in  a  pecuniary  point  of  view?  And  in 
ry  were  not  necessarily  confined  to  a  calculation  of 
^araing  capacity  only.  The  life  of  an  honest,  in- 
hearted  husband  and  father,  exclusive  of  mere  af- 
nt,  has  for  his  wife  a  money  value  in  addition  to 
ling  by  his  personal  labor  or  business.  We  do  not 
iple  the  jury  proceeded  in  making  up  their  verdict, 
t  they  were  actuated  by  improper  motives,  the  only 
motion  being  that  the  damages  are  excessive,  what- 
the  basis  of  calculation.  Where  this  is  the  sole  ob- 
lust  be  clearly  convinced  that  the  sum  awarded  is 
ued  to  the  loss  sustained  befomgranting  a  new  trial; 
ir  opinion,  a  smaller  sum  wouloliave  been  a  sufiScient 
lot  able  to  say  that  this  verdict  is  so  excessive  and 
tify  us  in  setting  it  aside.  The  verdict  does  not  give 
:h  more  than  she  is  fairly  entitled  to,  and  in  the  like 

wrong  and  hardship  on  the  defendant,  as  to  offend 
of  every  reasonable  person  who  may  be  familiar  with 
s  case.  The  case  was  given  to  the  jury  with  special 
computation  of  damages,  and  we  are  not  disposed  to 
'  verdict  because  they  have  made  a  sctoewhat  higher 
'uld  have  done.  It  is  impossible  to  lay  down  any  ex- 
ent  in  actions  of  tort.  The  jury  are  the  judges  of  the 
■t  will  not  usurp  their  duty  or  nullify  their  judgment 
me  case.  A  verdict  is  the  expression  of  the  sense  of 
estions  of  fact  intrusted  to  their  judgment  for  decision, 
ne  they  have  exceeded  all  jut-t  and  reasonable  limits 
!  that  a  court  will  interfere;  and  the  excess  must  be 
lilt  to  demand  such  interference.  This  verdict  is  not 
ice  the  belief  that  the  jury  were  influenced  by  partial- 
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ity  or  prejudice,  nor  so  clearly  wrong  and  unjustitiable  ae  to  reqnire  a 
new  trial.  We  feel  constrained,  therefore,  to  refuse  the  motion,  and  it 
is  so  ordered. 

Dallas,  Circuit  Judge,  concurs. 


RoBisoN  V.  McCracken  et  al. 
(Cinsult  Cowt,  8.  D.  New  York    Aupist  83, 1898.) 

1.  RlILKOlD    COMPANIBS— COSSTRLCTION    CONTRACT— VaLIDITI — InTSKEST  OP  DlRBOT- 

ORS. 

A  railroad  company,  a  oorporation  in  form  only,  by  its  prosident  entered  into  • 
construction  contract,  whereby  defendants  agreed  to  complete  the  superstructure 
of  the  road,  furnish  materials,  and  equip  it  by  a  certain  date,  knd  in  payment 
therefor  certificates  for  $1,600,000  of  its  full-paid  stock  and  $1,000,000  of  first' mort- 
fn^re  bonds,  comprising  the  entire  capital  stocic  and  bonds,  were  to  be  delivered  to 
defendants.  On  the  day  of  the  contract,  and  contemporaneously  therewith,  defend- 
ants agreed  with  plaintiff,  acting  on  behalf  of  certain  directors  who  were  the  ac- 
tual stockholders,  that  if  the  contract  was  complied  with  on  the  part  ot  the  com- 
pany they  would  pay  to  him  one  half  of  the  net  profits  realized  from  the  contract 
out  of  the  stocks  and  bonds.  The  road  was  completed.  One  hundred  and  fifty 
thousand  dollars  was  determined,  without  formal  aocounting,  as  the  proporlioD  of 
net  profits  due  plaintiff,  *50,000  of  which  was  paid.  Held,  that  though  the  eon- 
tract  was  voidable,  yet  being  an  executed  one,  and  do  stockholders  or  creditors  ob- 
jecting, defendants  could  not  retain  the  balance  of  the  amount  which  they  agreed 
to  pay  complainant. 

2.  Same— False  Repre.hestatioxs. 

The  alleged  fact  that  defendants  were  induced  to  enter  into  the  agreement  as  to 
amount  of  profits  by  false  representations  as  to  the  amounts  remaining  due  for 
right  of  way,  and  as  to  the  amount  of  work  done,  could  not  entirely  release  de- 
fendants from  liability,  but  could  only  go  in  redaction  of  the  recovery. 

3.  Samb — New  Trui,— Comprojiise  Verdict. 

Xn  an  action  for  the  remaining  $100,000  due  plaintiff  under  the  contract,  after  a 
trial  occupying  10  oMgrs,  a  verdict  was  returned  for  plaintiff  for  the  full  amount, 
loss  $7,300,  which  sum  represented  one  half  of  the  amount  paid  by  defendants  for 
the  assignment  of  a  judgmeut  against  the  road.  Held  that,  this  part  of  the  ver- 
dict being  a  compromise,  the  same  would  not  be  set  aside  because  defendants  were 
not  credited  with  the  whole  amount  of  the  judgment. 

At  Law.     Action  by  Willard  F.  Robison  against  William  V.  Mo- 
Cracken  &  Co.     On  motion  by  defendants  for  a  new  trial.     Denied. 
Wager  Swnytie,  for  plaintiff. 
Milton  L.  Southard,  for  defendants. 

Shipman,  Circuit  Judge.  This  is  a  motion  by  the  defendants  for  a 
new  trial  of  an  action  at  law,  wherein  a  verdict  was  rendered  for  the 
plaintiff. 

In  February,  1886,  David  Robison,  Jr.,  James  M.  Ashley,  John 
Curnmings,  William  Baker,  all  of  Toledo,  Ohio;  L.  G.  Mason,  Eidward 
Middleton,  and  A.  W.  Wright,  all  of  the  state  of  Michigan, — formed  a 
corporation  by  the  name  ol  the  Toledo,  Saginaw  &  Muskegon  Railroad 
Company,  to  build  a  railroad  of  96  miles  in  length  from  Muskegon, 
Mich.,  to  a  point  near  Ashley,  in  that  state,  where  it  would  intersect 
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bor  &  North  Michigan  Railroad.     At  the  time 

formed,  Messrs.  Robison,  Ashley,  Cuinniings, 
•ed  for  500  shares  of  stock,  Mason  and  Wright 
shares,  and  Middleton  subscribed  for  1  share. 
I's  subscriptioivs  were  merely  formal,  to  enable 
•ly  with  the  laws  of  the  state  of  Michigan,  and 
r  of  Micliigan  directors,  and  the  plaintiff  olainis 
n\  was  of  the  same  character.  Checks  for  5  per 
the  subscription  were  delivered  to  the  treasurer, 
d  to  be  collected  or  i)aid,  and  which  were  sub- 
le  makers.  Articles  of  association  were  signed, 
ere  chosen  directors  of  the  company,  Mr.  Kobi- 
it,  and  the  cojioration,  having  thus  formally  com- 

of  Michigan,  was  deemed  to  have  a  legal  exist- 
es  were  issued  for  the  purpose  of  enabling  the 
\t  no  more  stock  was  issued  until  it  became  nec- 
tontract  with  the  defendants,  which  will  be  here- 
it  wn.s  all  issued  in  the  name  of  and  delivered  to 
ere  neither  made  nor  paid  upon  the  original  2,101 
nade  in  the  ordinary  way  upon  stockholders,  but, 
led,  Robison  would  request  each  of  the  other  To- 
enterprise  to  pay  one  quarter  of  the  required  and 
h  was  done. 

outside  of  local  aid,  by  way  of  gifts  or  deeds  for 
id,  they  furnished  the  n)aterial  financial  strength 
lor  the  development  of  the  enterprise,  and  they 
the  only  persons  who  were  financially  responsible 
ire,  and  who  were  and  continued  to  be  the  bona  fide 
orporation.  Mr.  Mason  insists  that  he  was  a  stock- 
vas  by  the  others  understood  that  he  was  to  have 
tever  profits  might  arise  to  the  stockholders  or  ui- 
struction  of  the  road.  Whether  he  was  or  was  not 
r,  and  whether  or  not  it  was  understood  that  he  was 
he  other  four  in  the  profits  of  the  enterprise  in  case 
ie  losses  in  case  of  failure,  could  not  be  decide<J  in 
IS  a  stockholder,  he  found  and  now  finds  no  fault 
le  building  of  the  road  by  which  stockholders  or  di- 
:  profits.  So  far  from  seeking  to  set  aside  contracts 
•a  made,  he  craves  to  particij>aie  in  their  benefits. 

or  procured  to  be  built  in  the  name  and  under  the 
(in,  but  the  enterprise  was  conducted  by  and  for  the 

all  the  actual  stockholders,  viz.,  the  four  Ohio  gen- 
isou,  if  be  was  acting  in  conjui/ction  with  them,  or 
i  interest  was,  like  that  of  the  other  Michigan  stock- 
niinal,aiid  not  actual.  The  contract  for  the  division 
made  to  shut  out  Mason  if  he  was  a  stockholder,  but 
le  theory  that  he  did  not  want  to  be  a  stockholder. 
S8G,  the  railroad  company,  by  its  president,  entered 
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into  a  contract  with  the  defendants,  W.  V.  McCracken  &  Co.,  by  which 
it  agreed  to  cause  a  line  of  railroad  from  Muskegon,  Mich.,  to  a  j)oint 
near  Ashley,  in  that  state,  to  be  surveyed  and  located,  and  to  procure 
tlie  rights  of  way  and  lands  for  that  purpose,  and  to  procure  the  road- 
bed to  be  graded,  and  adequate  supply  of  cross-ties  to  be  delivered 
along  the  line  of  the  railroad,  and  to  have  the  same  completeid  and  in 
readiness  for  the  laying  of  the  cross-ties  by  August  1, 1887.  McCmcken 
&  Co.  agreed  to  furnish  materials  for  and  construct  all  culverts,  trestle 
work,  and  bridges,  to  lay  the  cross-ties,  and  to  construct  and  complete 
the  superstructure  of  said  road  and  to  equip  it  by  January  1,  1SS8. 
The  railroad  company  was  to  deliver  to  McCracken  &  Ck).,  in  payment 
of  the  materials  and  work,  certificates  for  $1,600,000  of  its  full-paid 
stock  and  $1,600,000  of  its  first  mortgage  bonds,  which  were  all  its 
stock  and  all  its  bonds,  until  the  extension  of  its  road  bej'ond  the  east- 
erly terminus  thereof.  Thus  the  entire  capital  stock  and  the  entire  issue 
of  bonds  were  to  be  delivered  to  McCracken  &  Co. 

On  the  same  day,  and  contemporaneously  with  the  contract  just 
named,  McCracken  &  Co.  agreed  with  the  plaintiff,  Willard  F.  Robison, 
who  is  declared  by  him  to  have  been  acting  in  behalf  of  his  father,  David 
Robison,  Jr.,  and  Messrs.  Ashley,  Cumniings,  and  Baker,  that,  if  the 
conditions  of  the  foregoing  contract  were  complied  with  by  the  railroad 
company,  they  will  pay  to  him  one  half  of  the  net  profits  realized  by 
the  contractors  from  the  performance  of  the  contract  out  of  the  proceeds 
of  the  stock  and  bonds.  As  the  entire  capital  stock  and  bonds  of  the 
company  were  to  be  delivered  by  the  railroad  company  to  McCracken 
&  Co.,  it  is  manifest  that  the  substructure  was  to  be  paid  for  in  some 
other  way  or  some  other  funds,  either  by  said  corporation  or  by  the 
persons  for  whom  the  plaintiff  was  acting;  and  as  the  plaintiff  was  to  re- 
ceive no  part  of  the  profits  unless  the  conditions  of  the  building  con- 
tract were  performed  by  the  corporation,  they  obviously  were  under  a 
very  strong  inducement  to  see  to  it  that  the  contract  was  performed. 
The  railroad  corporation  proceeded  with  its  part  of  the  contract,  the 
contractors  entered  upon  the  work  of  constructing  the  superstructure, 
and  on  April  5, 1888,  work  thereon  was  nearly  completed.  It  had  been 
in  running  order,  and  was  running  for  traflic  during  the  winter  of  1887- 
88.  On  April  .5,  1888,  McCracken  &  Co.  were  engaged  in  n^otiations 
with  the  Grand  Trunk  Railroad  Companj'  to  purchase  the  entire  stock 
and  bonds  of  the  railroad,  which  negotiations  were  known  and  approved 
by  David  Robison,  the  president  of  the  new  company.  He  was  desir- 
ous that  the  amount  of  net  profits  which  he  and  his  associates  w^ere  to 
receive  should  be  forthwith  determined,  and  a  verbal  agreement  was 
reached  that  McCracken  &  Co.  should  pay,  without  a  formal  accounting, 
the  sum  of  $150,000,  as  the  proportion  of  net  profits  which  were  to  be 
paid  under  the  contract  of  1886.  The  agreement  was  reduced  to  writ- 
ing, and  was  expressed  in  the  following  manner.  McCrackcn's  propo- 
sition was: 

"That  in  lien  of  tfie  profits  tliereln  provided  for,  that  is.  provided  for  in  the 
contract  of  October  2,  1886,  we  shall  pay  to  you  tJie  gross  sum  of  $150,000, 
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-  promissory  note  for  S20,000  of  this  date.  payMble 
promissory  note  of  this  date  for  $30,000.  payable 
:  S^IOO.OOO  to  be  paid  by  us  two  years  from  May  1, 
time, " — and  so  on. 

e  is  as  follows: 

h^  modification  yoa  suggest,  and  hereby  accept  the 
OQiike  in  your  letter  of  to-day,  jibove  referred  to,  in 
ill  conditions  and  obligations  of  tlie  former  con- 
and  your  proposition  of  to-day  is  accepted  in  lieu 

.he  plaintiff  850,000  as  the  two  notes  therefor 
it  refused  to  pay  the  $100,000  when  it  hecauie 
intitf  brought  this  action  of  assumpsU  upon  the 
fer  that  sum.  As  a  defense  upon  matters  of 
ged  that  David  Robiaon  had  induced  them  to 
i  1888  by  misrepresentations  in  regard  to  the 
1  rights  of  way  and  in  regard  to  the  amount 
The  jury  found  for  the  plaintifif  to  recover  $100,- 
half  the  amount  paid  by  the  defendants  for  the 
it  in  favor  of  one  Glann  against  the  railroad  corn- 
matter  of  law,  was  the  invalidity  of  the  con- 
because  by  the  original  contracts  four  directors 
r  one  half  of  the  profits  which  should  arise  out 
e  road,  and  it  was  claimed  there  could  be  no  re- 
itract  being  void,  no  action  could  be  maintained 
cesser.  The  defendants  invoke  the  aid  of  the 
ces  the  action  of  directors  of  a  corporation  who, 
its,  and  to  be  contractiug  in  its  behalf,  secretly 
personal  benefit  to  themselves,  or  agree  to  sell 
}r  personal  gain,  and  assert  the  just  doctrine  that 
tained  on  a  ccntract,  the  consideration  of  which 
or  prohibited  by  law."  Anmtrong  v.  Toler,  11 
isioris  of  the  courts  of  the  United  States  have 
1  demanding  that  the  directors  of  corporations 
in  contracts  which  they  make  in  behalf  of  the 
they  act,  and  in  setting  aside  tainted  contracts 
refused  to  abide  by,  or  in  setting  aside  con- 
>r  or  an  agent  and  a  third  person  for  the  sale  of 
rM  v.  Railroad  (h.,  103  U.  S.  651;  Thmmsv, 
.  522,  3  Sup.  Ct.  Rep.  315;  WoodsUjck  Iron  Co. 
imm  Co.,  129  U.  S.  643,  9  Sup.  Ct.  Rep.  402; 
f.  S.  507,  10  Sup.  Ct.  Rep.  838;  Provid<race  Tod 
15. 

le  facts  in  this  case  are  of  a  different  character 
ordinarily  marked  contracts  which  are  the  sub- 
'  courts.  The  corporation  which  entered  into 
ct  was  one  in  form  only,  and  the  agreement  for 
ion  of  the  profits  was,  in  fact,  made  by  all  the 
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stockholders,  if  Mason  was  not  a  stockholder.  But,  assuming  the  exist- 
ence of  Mason's  character  as  a  stockholder,  and  that  an  exorbitant  con- 
tract of  the  entire  body  of  stockholders  for  their  own  pecuniary  benefit 
can  be  seasonably  attached  by  existing  creditors,  it  is  well  settled  that, 
as  a  general  rule,  contracts  of  a  corporation,  which  were  made  by  direct- 
ors who  obtained  a  iwrsonal  pecuniary  benefit  thereby,  are  not,  on  that 
account  alone,  void,  but  are  voidable  at  the  election  of  the  parties  who 
are  affected  by  the  fraud.  This  is  clearly  announced  in  Bamesv.  Brown, 
80  N.  Y.  527;  Burr  v.  Rnihoad  Co.,  125  N.  Y.  263,  26  N.  E.  Rep. 
145;  Oil  Co.  v.  Marhury,  91  U.  S.  587;  and  Thmuis  v.  Railroad  Co., 
109  U.  S.  522,3  Sup.  Ct.  Rep.  315.  In  the  latter  case  it  is  said,  in 
substance,  that  those  for  whom  the  agent  was  acting  have  the  option  to 
avoid  such  a  contract,  but  until  they  exercise  their  option,  and  season- 
ably show  that  it  is  their  purpose  not  to  submit  to  the  act  of  the  agent, 
the  contract  is  in  existence,  and  is  not  a  nullity. 

In  this  case.  Mason,  the  remaining  stockholder  at  the  time,  has  not 
dissented,  but  desires  to  enjoy  the  contract.  The  corporation  has  never 
dissented.  McCracken  &  Co.,  to  whom  the  whole  stock  was  issued, 
made  both  contracts,  paid  $50,000  upon  the  contract  of  1888,  the  last 
payment  being  nine  months  after  its  date.  Neither  creditors  nor  the 
present  stockholders  have  ever  dissented.  The  case  clearly  falls  within 
the  general  rule  which  has  been  cited.  It  conttiins  no  circumstances 
which  create  an  exception,  and  make  the  contract  one  which  is  abso- 
lutely void.  The  condition  of  the  defendants  is  this:  They  made  a 
voidable  contract  with  the  plaintiff",  which  has  not  been  avoided.  The 
contract  is  an  executed  one,  the  defendants  received  and  sold  the  entire 
stock  and  bonds  of  the  company,  and  have  the  fruits  of  the  contract,  a 
part  of  which  they  have  paid,  and  the  residue  of  which  they  refuse  to 
pay  upon  the  ground  that  the  contract  was  illegal  in  its  relations  to  the 
corporation.  Cases  may  arise  where  a  court  will  have  nothing  to  do 
with  the  controversies  in  regard  to  the  proceeds  of  a  business  of  an  in- 
herently corrupt  and  wicked  character,  but  this  is  not  one  of  them.  The 
weakness  of  the  defendants'  position  is  clearly  disclosed  in  McBlair  v. 
Gibbes,  17  How.  232;  Brooh  v.  Marlin,  2  Wall.  70;  Planter^  Bank  v. 
Union  Bank,  16  Wall.  483;  and  Railroad  Co.  v.  Dtiranl,  95  U.  S.  679. 
In  the  latter  case  the  court  said:  "The  appellee  cannot  claim  adversely 
to  those  for  whom  he  acquired  and  holds  the  property.  The  rights  of 
others,  if  such  rights  exist,  do  not  concern  him.  He  cannot  vicariously 
assert  them." 

The  defendants' next  point  is  that  the  court  should  have  charged  that, 
if  the  jury  found  that  the  defendants  entered  into  the  contract  of  1888 
by  means  of  fraudulent  misrepresentations,  the  plaintiff"  could  recover 
nothing.  The  contract  had  not  been  rescinded.  The  defendants  did 
not  disaffinn,  but  set  up  the  misrepresentations  in  defense,  to  reduce  the 
plaintiff^'s  demand  to  the  extent  of  $60,000.  They  could  disaffirm  the 
contract,  or  seek  to  recoup  the  damages  arising  out  of  the  fraud.  "By 
proving  the  fraud  and  damage,  the  vendee  may  reduce  the  demand, 
where  his  injury  is  less  than  the  price  paid,  and  where  it  is  equal  or 
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iction  altogether."  Whitney  \.  AUaire,  4  Denio, 
amages,  as  claimed,  did  not  equal  $100,000. 
ling  point  is  that  a  new  trial  should  be  granted 
.  one  half  of  the  amount  paid  for  the  Glann 
!y  found  for  the  defendants  upon  that  item,  the 
1  allowed.  The  jury  were  instructed,  if  they 
sre  to  be  deducted  from  the  $100,000,  on  the 
ion,  to  state  separately  the  amount  which  they 
s  which  were  claimed  by  the  defendants,  viz., — 
or  grading,  right  of  way,  and  the  Glann  judg- 
ed a  VjBrdict  for  $100,000,  with  interest,  less 
,  and  were  inquired  of  what  that  amount  was 
reman  did  not  show,  to  my  mind,  that  the  jury 
s  upon  the  subject  of  misrepresentations,  but 
•e  were  equities  in  favor  of  the  defendants  upon 
icb  should  be  worked  out  by  allowing  them  one 
h  has  been  paid.  That  part  of  the  verdict  was 
motion  for  a  new  trial  of  an  action,  in  a  case 
which  occupied  10  days,  I. am  not  disposed  to 
luse  the  jury  were  illogical  in  respect  to  $7,500, 
'  had  an  equal  right  to  say  that  he  is  the  sufferer 
le  motion  for  a  new  trial  is  denied. 


Extinguisher  Co.  ».  Cmr  of  Adrian. 

)f,  E.  D.  Michigan.    December  14,  1891.) 

—  Antioipatios  —  Apfucation  of  Old  Device  to  Nbw 

LTISOUianKHS. 

',423,  Isiiued  February  10,  1S74,  to  John  H.  Steinor,  cover 
3  engine,  consisting  of  a  wheeled  frame,  provided  with  a 
r,  and  with  a,  hoUow-jnurnaled  reel,  the  latter  having  its 
nently  to  the  generator  by  a  pipe,  and  being  provided  with 
lat  the  fluid  may  be  forced  through  the  hose  while  wound 

may  be.unwound  to  any  desired  length  without  kiulcing. 
void  because  of  antioipatiou  by  patent  No.  143,48ii,  issued 
El.  Mason,  for  an  apparatus  for  thawing  ice  from  water  and 
h  patent  No.  lOD,  granted  Januari.'  12, 1S6.5,  to  William  Russ, 
itus  for  distributing  liquid  manure;"  and  British  patent 
3t  12,  IStiS,  to  Edward  P.  U.  Headley,  for  an  apparatus  for 
id  extinguishing  flres,— since  all  these  patents  show  the 
■jounialed  reel,  and  hose  connected  thereto,  and  there  was 

the  same  to  a  chemical  fire  extinguisher  by  making  the 
;lth  the  other  well-known  elements  of  such  a  machine. 

QBOt  be  sustained  on  the  ground  that  the  joumaled  reel, 
and  its  connections,  in  the  combination,  pronioto  the  per- 

0  carboaic  acid  by  the  alkali,  and  diminish  the  liability  to 

1  which  may  have  escaped  from  the  generator:  for  the 
the  instrumentality  by  which  this  result  is  achieved,  and 

m  no  hint  that  he  either  sought  or  expected  such  a  result. 

the  Steiner  Fire  Extinguisher  Company  against 
h.,  for  infringement  of  a  patent.     Bill  dismissed. 
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Parker  &  Burion,  for  complainant. 
John  G.  EUioU,  for  defendant. 

Swan,  District  Judge.  This  is  a  suit  in  equity,  founded  on  the  al- 
leged infringement  by  defendant  of  the  fourth  claim  of  letters  patent  No. 
147,422,  granted  to  John  H.  Steiner,  for  an  "improvement  in  chemical 
tire  extinguishers. "  The  patent  bears  date  February  10,  1874,  and  the 
application  was  filed  January  5,  1874.  The  fourth  claim  of  the  patent 
is  in  these  words: 

"  (4)  A  chemical  fire  engine,  consisting  of  a  wheeled  frame,  provided  with 
a  generator  or  extinguisher,  and  with  a  boUow-journaled  reel,  N,  the  latter 
having  its  journal  connected  permanently  to  the  generator  by  a  pipe,  M,  and 
provided  with  a  liose,  O,  coupled  to  it,  as  shown  and  described." 

The  patentee  precedes  the  statements  of  the  claims  which  he  makes 
by  the  disclaimer: 

"I  am  aware  that  a  bollow-journaled  reel  such  as  naed  by  me  in  tbis  engine 
is  not  new,  and  therefore  I  lay  no  claim  thereto,  except  in  connection  witti 
the  generator  and  the  connecting  pipe,  as  shown." 

The  defense  denies  the  originality  of  Steiner's  improvement  and  the 
infringement  charged,  and  sets  up  twenty-six  American  patents  of  prior 
date  to  Steiner's  as  anticipations  of  the  Intter's  patent,  of  which  only 
three  or  four  are  insisted  upon  as  material  to  the  defense;  and  two  British 
patents,  neither  of  which  is  urged  as  embodying  the  improvement  cov- 
ered by  Steiner's  patent.  The  American  prior  patents  mainly  relied 
upon  by  the  defense  are  No.  102,431,  to  C.  F.  Pinkbam,  dated  April 
26,  1870,  for  a  fire  annihilator;  No.  131,414,  to  Stillson  and  Kley,  for 
improvement  in  chemical  fire  engines,  dated  September  17,  1872;  No. 
142,488,  to  O.  R.  Mason,  for  thawing  ice  from  water  or  gas  pipes, 
patented  September  2,  1873;  No.  142,637,  for  improvement  in  fire  ex- 
tinguishers, to  F.  Latte,  patented  September  9,  1873,  on  application 
filed  January  6,  1873;  and  No.  146,386,  to  John  Dillon,  for  improve- 
ment in  fire  extinguishers,  issued  on  January  13,  1874,  on  application 
filed  December  1,  1873.  Upon  the  hearing  there  were  offered  in  evi- 
dence, as  showing  the  slate  of  the  art,  British  letters  patent  No.  100, 
granted  to  William  Russ,  dated  January  12, 1865,  "for  an  improved  ap- 
paratus for  distributing  liquid  manure,"  and  No.  2,510,  granted  to  Ed- 
ward P.  G.  Headley,  August  12,  18G8,  for  "an  improved  hydraulic  ap- 
paratus for  watering  streets,  roads,  gardens,  and  other  places,  extin- 
guishing tires,  attaching  to  fire  engines,  and  other  similar  or  analogous 
purposes." 

The  first  apparatus  for  the  use  of  carbonic  acid  gas  in  the  extinguish- 
ment of  fires  by  a  mingled  stream  of  water  and  carbonic  acid  gas  was 
the  invention  of  William  A.  Graham,  who  tiled  his  application  Decem- 
ber 27,  1851,  upon  which,  July  9,  1878,  letters  patent  No.  205,942,  to 
his  administrator,  were  issued.  This  had  for  its  object  "the  extin- 
guishing of  fires  in  a  more  expeditious  and  etfectual  manner  than  has 
been  attained  by  means  heretofore  used,"  which  it  effected  by  the  de- 
livery of  one  stream,  impregnated  wiUi  and  projected  by  carbojiic  acid 
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illy  in  the  manner  now  in  use,  either  from  a 
junted  on  wheels  similar  to  those  of  Common 
itationary  tank,  through  fixed  pipes  or  tubes, 
ing.  All  subsequent  machines  using  the  com- 
l  gas  and  water  for  the  extinguishment  of  fires 
3,  real  or  supposed,  of  Graham's  invention.  As 
used  beneficially  in  the  extinguishment  of  in- 
lam  in  all  apparatus  of  this  kind  is  celerity  and 
Graham  in  his  specifications:  "In  extinguish- 
;  time  is  life." 

.rds  the  improvement  of  Graham's  invention  has 
,  and  secure  the  prompt  and  efficient  discharge 
the  perfection  of  its  use  for  the  end  designed. 
La  in  that  direction,  and  is  professedly  a  combi- 
though  the  defense  denies  it  even  this  merit,  in- 
e  aggregation  of  well-known  contrivances.  Its 
assailed  on  the  ground  that  all  its  co-operating 
1  a  combination  of  old  elements,  have  been  em- 
id  their  adaptation  to  the  fire  extinguisher  is  not 
only  ordinary  mechanical  skill.  While  it  is  ele- 
d  useful  combination  of  old  elements  entitles  its 
ction  of  the  patent  law  equally  as  if  all  the  ele- 
sre  entirely  new,  yet  the  doctrine  is  qualified  by 
lition  that  the  combination  must  be  the  result  of 
res  the  conception  and  development  into  practical 
•  means  or  device  for  performing  a  useful  function 
ijunction  of  parts  or  mechanism  for  the  production 
f  the  inventor's  own  devising.  He  must  conceive 
original  creation,  not  merely  perceive  the  fitness 
ince  to  the  required  end.  It  must  be  the  product 
)t  merely  of  the  perceptive,  faculties  of  the  mind. ' 
;  in  another  form  the  settled  rule  of  law  that  the 
e  to  a  new  use  is  not  invention.  The  inventor  of 
to  the  benefit  of  all  the  uses  to  which  it  can  be  put, 
had  conceived  the  idea  of  the  use  or  not.  The 
process  or  machine  to  a  similar  or  analogous  sub- 
in  the  manner  of  application,  and  no  result  sub- 
its  nature,  will  not  sustain  a  patent,  even  if  the 
as  not  before  been  contemplated.  Pennsylvania  R. 
ine  Safety  Truck  Oo.,  110  U.  S.  494, 4  Sup.  Ct.  Rep. 
91  U.  S.  150. 

ioubt  upon  this  record  that  the  combination  em- 
isured  greater  celerity,  certainty,  and  efficiency  in 
16  fluid  upon  the  fire  by  the  pipe  connection  and 
iie  generator  and  the  hollow-journaled  reel,  and 
wound  upon  the  reel  and  permanently  connected 
rily,  therefore,  with  the  generator;  and  from  the  fact 
•laced  and  connected  permits  the  flow  of  the  fluid 
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simultaneously  there»vith,  and  can  be  readily  unreeled  to  any  required 
length,  without  liability  to  kinking,  and  thus,  by  the  turning  of  the 
waycock,  the  contents  of  the  generator  can  be  immediately  discharged 
upon  the  fire  at  the  will  of  the  pipeman.  A  striking  proof  of  the  util- 
ity of  the  combination  is  found  in  the  fact  tliat  its  main  features  have 
been  largely  adopted  since  its  introduction  in  the  Steiner  machine.  The 
.Vdrian  machine  clearly  uses  the  sauic  means  to  the  same  ends  as  those 
en>ployed  in  complainant's.  The  apparent  differences  produced  by  the 
jiosition  of  the  reel,  its  generators,  and  the  coupling  and  pipe  connec- 
tions, and  the  absence  of  a  reel  case  or  covering,  are  formal,  not  sub- 
.stautial.  If,  therefore,  Steiner's  improvement  is  a  patentable  device, 
and  has  not  been  anticipated  by  prior  inventions,  the  case  made  by  the 
pleadings  and  proofs  entitles  complainant  to  the  relief  prayed.  We 
come  now  to  that  inquiry,  and  the  examination  of  the  American  prior 
patents.  There  is  notiiing  anticipatory  of  Steiner  in  the  Pinkham  pat- 
ent. Its  scope  is  limited  to  a  duplication  of  the  generators,  and  the 
use  of  an  issue  or  discharge  pipe  common  to  both,  and  connected  to  the 
generators  by  branch  pipes  furnished  with  stopcocks,  by  the  use  of 
which  one  generator  can  be  refilled  while  the  other  is  in  use.  The  reel 
or  spool  is  use(i  merely  to  carry  the  hose  "when  not  required  for  use." 
In  the  Stillson  and  Kley  machine  the  hose  is  wound  upon  a  solid-jour- 
naled  reel,  and  is  permanently  attached  to  the  discharge  pipe  leading  to 
the  generators.  The  discharge  pipe  communicates  with  both  tanks  or 
generators  through  cocks  so  arranged  that  when  one  is  open  the  other 
may  be  closed,  thus  permitting  the  successive  use  of  the  generators.  As 
compared  with  Steiner's,  the  striking  detect  of  the  machine  lies  in  the 
necessity  of  unreeling  all  the  hose  as  a  prerequisite  to  the  discharge  of 
the  fluid.  While  this  difficulty  is  in  part  obviated  by  winding  the  hose 
on  the  reel  simultaneously  from  each  end,  the  machine  is  not  capable  of 
such  facile  and  expeditious  use  as  is  Steiner's.  Indeed,  the  function  of 
the  reel  in  the  Stillson  and  Kley  engine  seems  to  be  only  the  carriage  of 
the  hose,  not  in  any  way  to  facilitate  its  manipulation  by  the  piperaen, 
or  to  adjust  its  length  to  the  exigencies  of  the  occasion.  The  chief,  if 
not  the  only,  feature  common  to  this  and  complainant's  improvement, 
is  the  permanent  attachment  of  the  hose  to  the  discharge  pipe.  This 
machine  does  not  suggest  the  advantage  of  Steiner's. 

In  fiUtta's  machine  the  cylinder  of  the  tank  or  generator  is  arranged 
and  used  ''as  a  drum  or  spool  upon  which  the  leading  hose  that  pro- 
ceeds from  the  extinguisher  is  reeled  or  wound."  The  objection  to 
t])is  device  is  the  liability  of  the  opening  from  the  generator  into  the  dis- 
charge pipe  to  be  left,  by  the  unreeling  of  the  hose,  above  the  water  line 
of  the  contents  of  the  generator,  the  effect  of  which  would  be  to  permit 
the  escape  of  the  gas  alone,  instead  of  using  it  as  a  force  by  which  the 
fluid  must  be  ejected.  In  its  present  form  it  is  regarded  as  unreliable, 
and  inferior  to  later  devices,  including  Steiner's.  Dillon's  fire  extin- 
guisher is  stationary,  and  consists  of  a  partially  tubular  shaft,  hung  in 
lialf  bearings,  and  revolved  by  a  crank.  To  the  tubular  end  of  the 
siiaft  is  connected  an  ingress  pipe,  which,  in  its  turn,  is  attached  to  the 
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ig  or  Other  building.  The  hose  is  wire-lined, 
ter  while  coiled  on  the  shaft,  which  is  used  as 
1  this  record  carries  back  the  date  of  Steiner's 
1873,  and  therefore  he  was  not  anticipated 
;   unnecessary  comparison  of  the  latter's  device 

0  Pinkham,  Stillson  and  Kiev,  I^tta,  and  Dil- 
eliminated  from  the  inquiry,  the  effect  of  the 

!  of  Russ  and  Headley  remains  to  be  consid- 
r  his  patent  May  10,  1873, — four  months  be- 
ch  can  be  assigned  to  Steiner's  alleged  inven- 
>r  thawing  ice  from  water  or  gas  pipes-,  and  in 
is  not  unlike  the  reel  and  connections  which 
iiination  of  its  parts  reveals  a  still  closer  resem- 
raechanism  were  directed  to  thawing  ice  from 
means  of  a  jet  or  stream  of  heated  fluid  injected 
iits  of  the  pipe.  "To  this  end,"  his  specifica- 
n  consists  in  combining  a  flexible  pipe  with  a  re- 
he  pipe  being  coiled  upon  the  drum,  the  con- 
such  that  the  heated  fluid  can  be  forced  through 
ired  length  of  pipe."  The  shaft  of  the  reel,  like 
L  of  its  length,  and  to  this  part  one  end  of  the 
the  reel  is  connected,  while  the  open  end  of  the 
jy  a  pipe  to  a  force  pump,  which  is  used  to  force 
he  pipe  coiled  on  the  reel,  one  end  of  which  pipe 

1  water  or  gas  pipe.  "As  the  thawing  out  pro- 
lot  water  can  be  made  to  follow  up  closely  by  un- 
the  drum;  thus  the  heat  can  be  applied  just  where 
."  The  specifications  further  state:  "It  is  evi- 
:'  steam  might  be  connected  with  the  open  end  of 
into  the  water  or  gas  pipe  in  the  same  manner  as 
ough  the  pipe."  The  claim  of  that  patent  is: 
he  flexible  pipe  \yith  the  reel  or  drum  having  the 
ling,  through  which  the  fluid  is  delivered  to  the 

this  patent  shows  two  elements  of  Steiner's  im- 
hoUow-journaled  reel,  and  the  pipe  permanently 
It  is  also  admitted  that  "the  wheeled  frame  pro- 
r  or  extinguisher,  *  '  *  *  and  provided  with  a 
vi  been  combined  before  the  i.'oue  of  the  Steiner 
nozzle,  with  valve,  was  an  old  and  well-known  de- 
a  essential  part  of  a  hose  when  used  for  fire-extin- 
The  combination  claimed  as  the  patentable  merit 
iher  is  that  of  the  hollow-journaled  reel,  witli  its 
nerator,  and  the  connection  of  the  hose  to  the  out- 
rnai,  and  that  thereby,  "in  an  organized  machine 
ixtinguishers,  he  secured  by  such  organism  u.^eful 

attained."  While  Steiner's  device  facilitates  the 
hose,  and  the  certain  and  speedy  discharge  of  the 
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fluid,  it  is  plain  that  the  combination  which  produces  these  effects  has 
its  antitype  in  Mason's  machine,  which  itself  is  at  least  of  questionable 
originality,  and  that  Steiner  has  merely  found  a  new  use  for  the  very 
mechanism  of  Mason,  The  latter's  suggestion  that  "a  reservoir  of  steam 
might  be  connected  with  the  open  end  of  the  reel  shaft,"  is,  indeed,  su- 
perfluous to  prompt  that  idea.  Equally  patent  is  the  attachment  of  the 
combination  to  the  tire  extinguisher.  The  use  of  the  hose  reel,  the 
hose,  nozzle,  and  connecting  pipe  in  combination  being  old,  and  "the 
fact  that  water  will  flow  through  a  hose  wound  on  a  reel  if  the  diameter 
of  the  reel  is  large  enough,  and  the  curves  or  angles  are  not  abrupt,  be- 
ing a  matter  of  common  knowledge,  which  no  one  can  appropriate  to  his 
own  use  to  the  exclusion  of  the  public,"  as  is  said  in  Preston  v.  Mannrd, 
116  U.  S.  664,  6  Sup.  Ct.  Rep.  (39-5,  and,  a  fortiori,  the  known  fact  that 
water  can  be  forced  through  a  hose  coiled  on  such  a  reel  by  the  expul- 
sive power  of  carbonic  acid  gas,  left,  in  my  judgment,  no  merit  in  Stein- 
er's  device  but  the  application  of  the  elements  of  this  combination  to  the 
fire  extinguisher.  The  results  he  obtained  by  its  use  are  the  same  in 
character  as  those  obtained  by  Mason  and  the  British  patenfees  Ru:?a 
and  Headley.  The  case  strongly  resembles  those  of  RoUer-MiU  Co.  v. 
Walker,  138  U.  S.  124,  132,  11  Sup.  Ct.  Rep.  292;  Efedrtc  Co.  v.  La 
Rue,  139  U.  S.  606,  11  Sup.  Ct.  Rep.  670;  Blake  v.  San  Francisco,  113 
U.  S,  679,  5  Sup.  Ct.  Rep.  692.  See,  also,  Penimjlvania  R.  Co.  v.  Lo- 
comotive Engine  Safety  Truck  Co.,  110  U.  S.  490,  4  Sup.  Ct.  Rep.  220, 
and  cases  there  cited. 

The  argument  is  pressed  that  one  efl'ect  of  the  hoUow-journaled  reel, 
the  hose  coiled  thereon,  and  its  connections,  in  combination,  is  to  pro- 
mote the  perfect  neutralization  of  the  carbonic  acid  by  the  alkali,  and 
diminish,  if  it  does  not  fully  prevent,  the  liability  of  the  discharge  of 
free  acid  which  may  have  escaped  from  the  generator;  that  by  the  agi- 
tation of  the  fluid  by  the  reel,  and  the  retardation  of  its  passage  to  the 
nozzle,  occasioned  by  the  coiled  hose,  the  acid  and  alkali  are  more  thor- 
oughly mingled.  While  this  may  be  true,  the  fact  remains  that  Steiner 
did  not  invent  the  instrumentality  by  which  that  result  is  effected;  nor 
does  he  seem  to  have  forecast,  or  even  suspected,  the  effect.  His  speci- 
fications are  barren  alike  of  statement  and  intimation  from  which  it  can 
be  inferred  that  he  either  souglit  or  expected  that  advantage  from  the 
combination.  Both  on  the  ground,  therefore,  that  this  function  of  his 
device  is  not  patentable,  because  the  means  used  to  produce  it  are  old, 
and  for  the  reason  that  the  claim  of  the  inventor  cannot  be  expanded  to 
include  more  than  his  application  warrants,  this  argument  cannot  avnH. 

But,  if  wrong  in  the  conclusion  that  there  is  practical  identity  in  the 
Mason  and  Steiner  devices,  the  state  of  the  art,  as  shown  by  the  appa- 
ratus covered  by  British  letters  patent  to  Russ  in  1865,  and  to  Headley 
in  1868,  seems  to  be  conclusive  that  the  very  arrangement  of  parts  for 
which  Steiner  claims  was  embo<iied  in  those  machines;  Headley's  es- 
pecially. He  saj's  in  his  specification,  for  "hydraulic  apparatus  for  wa- 
tering streets,  etc.,  extinguishing  fires,  attaching  to  fire  engines,  and 
other  similar  and  analogous  purposes."   "Upon  a  suitable  locomotive 
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by  hand  or  otherwise,  I  mount  a  windlass  or 
ti  X  make  hollow.  Upon  this  drum  I  wind  any 
ble  tube  or  pipe,  one  end  of  which  I  connect  with 
drum  upon  which  it  is  wound,  and  the  free  end 
X  &t  \vitb  suitable  connections  for  attaching  it  to 
supplying  water  under  pressure.  To  the  end  or 
CIS   or  druna  I  attach  suitable  distributing  media, 

1  a  bandle  for  winding  the  pipe,  which  runs  off  as 
id  ou  again  when  required."  The  mode  of  using  the 
•3:  "The  end  of  the  flexible  pipe  being  connected 
andard,  the  frame,  windlass,  and  coil  of  pipe  are 
to  a  greater  or  less  distance,  and  distribute,  the  wa- 
travels;  no  locomotive  tank  or  other  Avafer  container 
Russ'  improved   apparatus  for  distributing  liquid 

2  Headley's,  except  in  particulars  necessary  to  apply 
for  which  it  is  designed.  Both  these  machines  seem 
all  that  is  embodied  in  both  Steiner's  and  Mason's, 

ive  both  of  any  vestige  of  originality.  These  patents 
ive  been  called  to  the  attention  of  Judge  Morris,  as 
,-anscript  of  the  record  in  the  case  of  Extinffuinher  Co. 
\.  Rep.  306.     The  bill  must  be  dismissed,  with  costs. 


CKI1.L  et  oJ.  V,  The  City  of  Baltimore. 

rcvAt  Court,  D.  Maryland.    NoTember  11,  1893.) 

Tioss— Actions  for  IsfRisoEXEXT— Statb  Statutes  op  Limita- 

judicial  opinion  being  that  state  statutes  of  limitation  are  not  ap- 
ns  in  federal  courts  for  infringements  of  patents,  a  circuit  court  of 
es,  altbongb  of  the  contrary  opinion,  in  the  absence  of  any  autbori- 
ot  the  questioD  by  any  appellate  court,  will  sustain  a  demurrer  to  a 
:atttta  in  an  action  on  the  case  for  infringement  of  a  patent,  where 
It's  claim  is  within  the  saving  clause  of  Act  Cong.  Jane  18, 1874,  re- 
:vious  limitation  of  such  actions,  and  where  there  must  be  a  trial  in 

the  question  may  be  considered  on  appeal. 

ction  by  William  A.  Brickill  and  others  against  the  dty 
or  infringement  of  letters  patent  No.  81,132,  issued  to 
ill,  Auf^ust  8, 1868,  for  an  improvement  in  "feed-water 
am  fire  engines."  A  demurrer  to  the  declaration,  on  the 
he  patent  was  void  on  its  face  for  uncertainty,  was  over- 
id.  Rep.  274.  The  cause  is  now  heard  on  a  demurrer  to 
lea  of  the  state  statute  of  limitations*.  Demurrer  sustf^ined. 
AfosM,  Jr.,  A.  C.  Trq>pe,  and  Arthur  Stewart,  for  plaintififs. 
ii«,  for  defendant. 

listrict  Judge.  This  is  an  action  ou  the  case  for  infringe- 
tent  for  improvement  in  feed- water  heaters  for  steam  fire  en- 

I'.no.S— 47 
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gines.  The  patent  was  issued  August  18,  1868,  and  expired  August 
18,  1885.  This  suit  was  entered  August  15,  1891,  3  days  less  tbao  6 
years  after  the  expiration  of  the  patent,  and  the  declaratioD  alleges  in- 
fringement by  the  defendant  during  the  entire  period  of  17  years,  from 
1868  to  1885,  covered  by  the  existence  of  the  patent.  The  defendant 
has  pleaded  the  Maryland  statute  of  limitations  of  three  y^ears,  applica- 
ble to  actions  on  the  case,  and  to  this  plea  the  plaintifts  have  demurred. 
Since  the  enactment  of  the  United  States  patent  laws,  the  only  statute 
enacted  by  congress  limiting  actions  for  infringement  of  patents  was  the  act 
of  July  8, 1870,  which  was  repealed  by  the  act  of  congress,  June  18,  1874, 
adopting  the  Revised  Statutes,  so  that,  except  in  respect  to  those  matters 
which  cqme  within  the  saving  clause  of  that  repeal,  the  law  was  then  left 
and  remains  as  it  had  been  prior  to  the  enactment  by  congress  of  any  act  of 
limitation.  The  contention  of  the  plaintiffs  is  that  there  is  now  no  stat- 
ute of  limitations  applicable  to  actions  for  infringement  of  patents,  and 
the  contention  of  the  defendant  is  that  the  statute  of  the  state  in  which 
the  federal  court  is  held  is  applicable  by  virtue  of  section  721  of  the  Re- 
vised Statutes,  which  provides  that  "the  laws  of  the  several  states,  ex- 
cept where  the  constitution,  treaties,  or  statutes  of  the  United  States  oth- 
erwise require  or  provide,  shall  be  regarded  as  rules  of  decision  in  trials 
at  common  law,  in  the  courts  of  the  United  States,  in  cases  where  they 
apply."  The  plaintiffs  contend  that  an  action  for  infringement  of  a  pat- 
ent is  a  case  to  which  the  above-quoted  section  721  does  not  apply,  be- 
cause such  actions  arise  out  of  rights  created  by  an  act  of  congress,  as  to 
which  congress  has  given  the  federal  courts  exclusive  jurisdiction,  and 
that  the  section  is  only  applicable  to  cases  where  the  state  and  federal 
courts  have  concurrent  jurisdiction  over  the  subject-matter. 

This  question  of  the  applicability  of  the  statute  of  limitations  of  the' 
several  states  to  actions  for  infringement  of  patents  has  been  frequently 
raised  in  the  circuit  court  of  the  United  States,  and  has  been  variously 
decided.  There  has  as  yet  been  no  authoritative  decision  by  any  ap- 
pellate court.  In  the  present  condition  of  the  adjudications  on  this 
question,  eminent  judges  and  careful  text  writers  have  declared  that  the 
weight  of  judicial  opinion  is  that  the  state  statutes  are  not  applicable, 
and  it  has  been  so  held  in  the  circuit  court  of  the  United  States  for  the 
district  of  Connecticut,  in  a  case  now  pending  there,  for  infringement  of 
this  same  patent,  between  tliese  plaintiffs  and  the  city  of  Hartford.  49 
Fed.  Repv  372.'  The  question  has  been  fully  argued  before  me,  and  I 
have  been  assisted  by  the  briefs  of  counsel,  and  particularly  by  the  un- 
usually able  and  exhaustive  brief  filed  by  the  counsel  who  then  represented 
the  city  of  Baltimore;  but,  in  view  of  the  fact  that  the  question  has  been 
already  so  often  passed  upon  and  discussed  by  the  circuit  courts,  it  would 
be  useless  to  enter  into  a  discussion  of  the  authorities.  The  settlement  of 
the  question  must  wait  for  its  authoritative  decision  by  an  appellate  tri- 
bunal. I  am  free  to  say,  however,  that  I  find  myself  unable  to  concar 
in  the  reasoning  by  which  the  decisions  adverse  to  the  applicability  of 

'Bee,  also,  Brickill  v.  City  of  Buffalo,  49  Fed.  Rep.  871,  for  a  like  nillnj. 
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astained.      There  are,  it  is  quite  true,  many  rea- 

ald  enact  a  statute  of  limitations  expressly  appli- 
-haracter  of  property;  but  this,  of  itself,  is  no  rea- 
ce  of  sucli  legislation,  suits  arising  out  of  patents 
d  by  the  same  rules  as  govern  similar  actions.  I 
lotnmon-law  action,  growing  out  of  private  rights, 

\>y  the  United  States,  to  which,  in  the  absence  of 
te  state  statute  of  limitations  are  not  held  applicable. 
3  Pet.  270;  Bank  v.  Ikilt<m,  9  How.  522;  Bank  v. 
;,  9  Sup.  Ct.  Rep.  690;  LeffingweUv.  Warren,  2  Black, 
«,c,  98  U.  S.  470. 

le  the  supposed  force  of  the  argument  that  because 
)  secure  uniformity  of  decisions  as  to  the  construc- 
laws  and  the  validity  of  patents,  has  given  to  Ihe 
jxchisive  jurisdiction  of  questions  of  infringements, 
3  class  of  cases  should  be  the  sole  exception  to  the 
lich  makes  the  state  acts  of  limitations  Just  as  bind- 
il  courts  as  they  are  upon  the  state  courts;  more  espe- 
me  court  has  held  that  section  721,  so  far  as  it  makes 
es  of  decision  as  to  the  competency  of  witnesses,  is 
5  very  class  of  actions  for  infringement  of  patents. 
,  1  Black,  427;  Haitsghiechi  v.  Claypod,  Id.  431.  If 
1  doubt  as  to  whether  or  not  section  721  is  applicable, 

to  hold  it  applicable  would  leave  actions  for  infringe- 
the  only  private  actions  not  affected  by  any  statute  of 
d,  in  my  judgment,  favor  the  construction  which  would 
i  applicable.     McCluny  v.  Sillwian,  3  Pet.  270;  Hayden 

15  Fed.  Rep.  605;  Qypp  v.  Railway  0).,  50  Fed.  Rep. 

pinion,  notwithstanding  the  weight  of  authority  which  is 
gainst  it,  and  if  there  were  no  appeal,  or  if  the  whole  of 
nse  were  cut  off  by  the  statute  pleaded,  I  should  feel  called 
e  the  demurrer;  but  in  view  of  the  doubt  in  which  the  ques- 

of  the  fact  that  part  of  complainants'  claim  is  within  the 

repeal  of  the  statute  of  1870,  and  that  there  must  be  a 
vent,  and  that  the  question  will  probably,  in  any  event, 

to  an  appellate  court,  I  think  it  best  that  I  should  yield 
ment,  and  let  the  whole  case  go  to  the  jury.  The  repeal 
!  of  1876  saved  to  suitors  the  right  to  bring  suit  for  any 

occurring  before  its  repeal,  within  six  years  from  the  ex- 
le  patent;  therefore  any  infringement  by  the  defendant  prior 
1874,  is  within  the  provisions  of  the  federal  statute.  If  at 
this  case  the  verdict  should  be  in  favor  of  the  plaintiff,  it 
er  that  the  jury  shall  find  separately  the  amount  of  damages 
le  18, 1874,  and  the  amount  of  damages  subsequent  to  that 
it,  however  the  question  of  limitations  may  be  ultimately  set- 
inay  be  no  difficulty  in  entering  a  proper  judgment  without 
ol.    For  the  purposes  of  th  is  case  I  shall  sustai  n  the  dem  urrer. 
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CELi.m.on)  Mancf'g  Co.  v.  Arlington  Manuf'g  Co.  d  oL 
(Circuit  Court  of  Appeals,  Third  Circuit.    November  16, 1898.) 

Patents  for  Intextioss— Limitation  of  Claim. 

tetters  patent  No.  199,908,  issued  February  5,  1878,  to  the  Celluloid  H^nataetai- 
ine  Company,  for  an  "improvement  in  the  manufacture  of  sheets  of  celluloid  and 
other  plastic  compositions, "  while  covering  an  invention  of  a  primary  character, 
and  therefore  entitled  to  a  liberal  construction,  are  restricted  by  the  terms  of  Uie 
claims  and  specifications  to  the  use  of  a  slab  of  celluloid  fastened  for  the  purpose 
of  planing  into  thin  sheets  to  a  grooved  or  channeled  plate  through  the  agency  of 
heat,  pressure,  and  the  contractile  energy  of  the  material  in  cooling,  and  are  there- 
fore not  infringed  by  a  device  made  under  patent  No.  387,917,  issued  August  14, 
188S,  to  Francis  Curtis,  wherein  tbe  celluloid  slab  is  held  on  a  perfectly  smooth 
plate  by  atmospheric  pressure  and  adhesion  only.    44  Fed.  Rep.  81,  afllrmed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  New  Jersey. 

In  Equity.  Bill  by  the  Celluloid  Manufacturing  Company  against 
the  Arlington  Manufacturing  Company  and  others  for  infringemeut  of 
a  patent.  The  circuit  court  dismissed  the  bill,  (44  Fed.  Rep.  81,)  and 
complainant  appeals.     Affirmed. 

Rowland  Gox  and  Frederic  H.  Belts,  for  appellant. 

John  R.  Bennett,  for  appellees. 

Before  Acheson  and  Dallas,  Circuit  Judges,  and  Walks,  District 
Judge. 

Acheson,  Circuit  Judge.  This  is  an  appeal  from  tbe  decree  of  the  cir- 
cuit court  of  the  United  States  for  the  district  of  New  Jersey  in  a  suit  in 
equity  brought  by  the  Celluloid  Manufacturing  Company,  the  appellant 
here,  against  the  Arlington  Manufacturing  Company  and  others,  for  the 
alleged  infringement  of  letters  patent  No.  199,908,  dated  February  5, 
1878,  for  an  "improvement  in  the  manufacture  of  sheets  of  celluloid 
and  other  plastic  compositions,"  granted  to  the  first-nanietl  company, 
as  assignee  of  John  W.  Hyatt,  the  inventor.  The  case,  as  presented 
to  us,  involves  the  single  question  of  infringement,  and  the  determina- 
tion of- that  question  depends  upon  the  construction  to  be  given  to  cer- 
tain of  the  claims  of  the  patent.  The  invention  (the  specification  of 
the  patent  declares)  "  relates  to  an  improved  apparatus  and  process  for 
the  manufacture  of  sheets  of  plastic  composition,  and,  in  the  present 
instance,  is  applied  to  the  article  known  as  'celluloid.'"  At  the  open- 
ing of  the  specification  the  following  explanatory  statements  occur: 

"Heretofore  the  great  obstacle  to  successfully  planing  or  reducing  plastic 
or  pliable  material  to  sheets  by  securing  it  upon  a  surface  and  then  feeding 
it  to  a  fixed  cutting  edge  has  been  ttiat  tbe  material  was  apt  to  rise  from  tbe 
surface  supporting  it,  and  ride  up  the  knife;  thus  cutting  tlie  material  irreg- 
ularly, or  arresting  the  operation.  Hence,  to  hold  the  slab  of  material  firmly 
upon  the  surface  sustaining  it  pending  the  operation  of  shaving  or  planing 
it  into  strips  has  t)een  esteemed  a  great  desideratum,  and  is  one  of  tbe  ob- 
jects effected  by  the  mechnnism  and  process  hei'einafter  set  forth." 

"Tbe  objects  of  the  invention  are  a'cconiplished  by  causing  the  union  in  a 
single  slab  of  a  number  of  sheets  or  pieces  of  cellaloid,  this  being  effected  by 
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,  which  contemporaneously  Hmalgamate  the  sheets 
lortions  of  tlie  under  side  thereof  into  channels  or 
lace  upon  which  the  shib  rests,  which  grooves  are 
hardening  and  shrinking  of  the  material  the  por. 
IS  operate  as  a  series  of  books  or  clutches  to  retain 
oh  the  plate  supporting  the  slab  is  placed  upon  a 
aby  the  material  is  shaved  or  planed  off  in  sheets 
ckness,  according  to  the  capacity  of  the  raacliine, 
tly  dried  in  open  frames,  whereby  they  acquire  and 
• 

at  unseasoned  celluloid,  when  heated  above 
les  plastic,  and  can  be  easily  manipulated  so 
becoming  cool,  it  hardens,  and  while  losing  its 
sncy  to  shrink.  The  specification  proceeds  to 
hereby  the  objects  of  the  invention  are  acconi- 
he  base  or  bed  plate,  upon  which  the  slab  of 
ed,  as  having  in  the  central  portion  of  its  up- 
sed  boss,  the  entire  upper  surface  of  which  is 
ntermediate  ridges  or  elevations;  these  grooves, 
rtical  longitudinal  center  of  the  boss,  inclining 
towards  the  vertical  central  longitudinal  plane 
)()se  of  this  construction,  it  is  stated,  may  be 
atisfactorily,  by  means  of  apertures  of  any  de-' 
1  inclination  downward  towards  the  said  plane; 
them,  on  opposite  sides  of  the  said  center  of 
ir  inclinations  towards  the  said  central  plane, 
of  forming  the  slab  and  fixing  it  securely  upon 
!:  A  number  of  rough  sheets  of  crude  cellu- 
ne  above  the  other,  upon  the  bed  plate  in  a 
the  application  of  hydraulic  pressure  and  of 
>ned  and  solidified,  the  lower  part  of  the  plas- 

0  and  <;ompletely  filling  the  grooves  on  the  face 
■  the  application  of  water  or  other  cooling  agent, 

chilled  and  hardened  in  place,  the  chases,  or 
noved,"and  the  material  is  found  in  a  homoge- 

1  the  boss."     The  specification  here  states: 

iiir,  the  celluloid  shrinks  somewhat,  which  causes 
has  been  forced  into  the  inclined  grooves  to  operate 
ping  the  metal  with  immense  power,  and  holding 
n  towards  the  center  against  any  movementor  force, 
Thns  is  the  prime  object  of  the  invention  accom- 

ecessary  to  set  forth  with  particularity  the  other 
process,  namely,  the  cutting  and  drying  of  the 
iss  over  so  much  of  the  specification  as  relates 
devices  employed  therein.  Near  the  close  of 
1  the  following  paragraphs  relating  to  the  first 

;r  one  of  the  slabs  has  been  shaved  off,  leaving  only 
)n  the  plate,  a  second  slab  may  be  secured  thereon 
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by  menns  of  collodion,  cement,  or  other  suitable  solvents,  that  will  csoae 
the  slab  to  unite  homogeneously  with  the  film  remaining  upon  the  plate,  when 
the  slab  thus  attached  may  be  manipulated  the  same  as  though  secured  upon 
the  plate  in  the  manner  lirst  above  detailed. " 

"The  plate.  A.  may  be  grooved  laterally  or  otherwise,  and  bars  of  wood  se- 
cured in  the  grooves  so  as  to  be  flush  with,  or  slightly  above,  the  surface  of 
the  plate,  and  the  slab  formed  upon  this  formation." 

Then  follows  this  pregnant  statement: 

"The  purpose  of  retaining  the  slab  in  position  may  be  effected  also  by  ver- 
tical apertures  in  the  plate,  or,  in  fact,  apertures  or  elevations  of  any  order  in 
or  upon  or  about  which  the  plastic  composition  can  bi  forced,  and  there  per- 
mitted to  harden;  the  essence  of  this  element  of  the  invention  being  to  atfix 
a  plate  (slab)  of  plasticcomposition  upon  a  plate  immovably  by  combined  beat 
and  pressure  and  subsequent  cooling." 

The  patent  has  31  claims,  but  infringement  by  the  defendants  of  the 
28th,  30th,  and  31st  claims  only  is  affirmed.  Those  claims  are  as  fol- 
lows: 

"(28)  The  within-described  process  of  makingsheets  of  plasticcomposition. 
which  consists — First,  in  forming  and  causing  the  adhesion  of  a  slab  of  the 
composition  to  a  plate;  second,  subjecting  such  slab  to  cheoperation  of  a  plane 
to  reduce  it  to  sheets;  and,  third,  drying  the  sheets  thus  produced  in  a  frame, 
substantially  as  set  forth." 

"(30)  A  slab  of  plastic  composition,  fixed  upon  a  bed  or  plate  by  the  means 
substantially  as  herein  specified,  for  the  purpose  of  enabling  the  division  or 
planing  of  the  slab,  substantially  as  set  forth." 

"(31)  A  plate  carrying  a  slab  of  plastic  composition  affixed  thereon  by 
means  of  heat  and  pressure,  substantially  as  set  forth,  aud  for  the  purposes 
specified." 

The  court  below  was  of  the  opinion  tiiat  the  lettera  patent  in  suit  are 
limited  to  an  apparatus  and  process  whereb}'  tlie  slab  of  celluloid  is  affixed 
to  a  supporting  surface  during  the  operation  of  planing  it  into  sheets  by 
the  employment  of  the  contractile  power  of  the  material  developed  in  the 
cooling  of  the  heated  mass,  and  therefore  adjudged  that  the  defendants 
did  not  infringe  any  of  the  claims  of  the  patent  by  the  use  of  an  all- 
metal  plate,  having  a  perfectly  smooth  surface,  to  which  the  block  of 
celluloid  is  held  by  atmospheric  pressure  and  adhesion  only,  agreeably 
to  the  method  described  in  and  covered  by  letters  patent  No.  387,947, 
dated  August  14,  1888,  issued  to  Francis  Curtis,  assignor  to  the  Arling- 
ton Manufacturing  Company,  one  of  the  appellees.  The  construction 
which  the  court  below  thus  gave  to  the  patent  in  suit  is  the  same  it  re- 
ceived in  the  case  of  Celhdoid  Mdtmfg  Co.  v.  Anwimn  Zylonite  Co.,  31 
Fed.  Rep.  904,  a  suit  on  this  patent  in  the  circuit  court  of  the  United 
States  for  tlie  district  of  Massachusetts,  Mr.  Justice  Gkay  there  deliver- 
ing the  opinion  of  the  court.  If  the  court  below  was  right  in  its  views 
as  to  the  scope  of  the  Hyatt  patent,  its  conclusion  upon  the  question  of 
infringement  was  indisputably  correct,  for  clearly,  in  the  practice  of  the 
defendants'  method  of  securing  the  slab  of  celluloid  to  a  smooth  metal 
j)late,  the  contractile  force  of  the  material  is  not  utilized.  This  the  ap- 
pellant's expert,  Mr.  Brevoort,  concedes.  He  testifies  that  in  the  de- 
fendants' metiiud  "  there  is  no  holding  due  to  the  shrinking  of  the  material 
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its  that  if  the  claims  aru  limited  to  a  block  fixed 
er  it  exerts  in  shrinking,  then  the  defendants  do 

ght  to  the  consideration  of  the  contruUine;  ques- 
nstruction  of  the  patent  in  suit,  with  particular 

ims  allied  to  be  infringed  by  the  defendants? 
appellant  that  the  patent  describes  and  claims  a 
l^he  nature  of  that  process?  The  specification 
jr.  From  first  to  last — as  our  above  quotations 
3cial  stress  upon  the  shrinking  quality  of  the 

its  consequent  exercise  of  a  contractile  agency 
e  plate  in  a  fixed  position,  while  it  is  subjected 
i.  Thus,  at  the  outset,  it  is  stated  that,  upon 
king  of  the  material,  the  portions  thereof  in  the 
ies  of  hooks  or  clutches  to  retain  the  slab  in 
.'ibing  the  operation  of  forming  the  slab  by  heat 
I  that  upon  exposure  to  the  air  the  celluloid 
h  causes  the  portions  which  have  been  forced 

to  act  as  clutches  or  hooks,  grasping  the  metal 
id  holding  the  slab  firmly  by  a  tension  towards 
movement  or  force,  either  lateral  or  upward, 
ant  declaration,  "Thus  is  the  prime  object  of  the 
"  In  the  face  of  this  announcement,  how  can 
ition  of  the  contractile  energy  of  the  slab  is  not 
e  patented  process?  But  this  is  not  all.  The 
state  that  the  purpose  of  retaining  the  slab  in 

by  vertical  apertures,  or  by  apertures  or  eleva- 

upon  or  about  which  the  plastic  composition 
permitted  to  harden;  "the  essence"  of  this  step 
o  affix  the  slab  upon  a  plate  immovably  "by 
lure  and  subsequent  cooling."  The  subsequent 
to  be  of  the  substance  of  the  invention.  It  will 
;  real  discovery  was  not  that  celluloid,  in  cooling, 
the  contractile  energy  thereby  developed  could 
nent  of  that  which  had  been  "esteemed  a  great 
3  affixing  of  a  slab  of  the  material  upon  the  sus- 
ly;  and  the  conception- is  well  expressed  in  the 

iired  upon  a  surface  tbroogh  the  operation  of  the 
ng  acting  upon  two  or  more  elevations  or  depres- 
on  which  the  slab  is  placed. " 

ighout  contemplates  the  interlocking  of  the  slab 
ni  action — its  contractile  power — under  heat, 
t  cooling.  This  is  the  underlying  principle  of 
ly  the  patent.  No  other  agency  for  accomplish- 
suggested,  nor  is  any  other  fairly  deducible  from 
specification.  The  method,  briefly  referred  to, 
y  a  second  block  with  the  film  of  celluloid  left 
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on  the  plate,  obviously  is  a  mere  modification  of  the  first-described  <,^. :ra- 
tion,  and  introduces  no  ditTerent  principle.  Nor  does  the  suggested 
form  of  plate,  with  bars  of  wood  secured  in  the  grooves,  so  as  to  be  flush 
with  or  slightly  above  the  surface  of  the  plate,  indicate  any  departure 
from  the  interlocking  and  clinching  action.  In  his  original  deposition, 
Mr.  Brevoort,  upon  this  point,  testified: 

"This  method,  like  the  flrat  one,  contemplates  an  interlocking  of  the  slab 
with  the  plate;  the  wuod  presenting,  by  reason  of  its  structure,  spaces  within 
which  portions  of  the  block  could  penetrate  and  liarden. " 

This,  we  think,  is  the  natural  and  correct  view,  and  it  is  confirmed 
by  the  testimony  of  Mr.  Hyatt,  who  states: 

"Before  I  made  use  of  either  of  these  particular  forms  of  apertures,  I 
caused  the  block  of  celluloid  to  adhere  to  a  piece  of  coarse-grained  wood,  by 
means  of  solvents  of  the  celluloid,  and  also  by  heat  and  pressure,  which 
caused  the  cehuloid  to  enter  the  pores  or  interstices  of  the  wood,  and  which 
held  the  blocks  while  being  cut  into  sheets." 

But,  as  we  have  seen,  the  defendants  not  only  dispense  with  all 
grooves,  apertures,  and  elevations  and  their  equivalents, — using  a  per- 
'fectly  smooth  surface  all  metal  plate, — but  they  employ  a  force  to  retain 
!the  slab  of  celluloid  in  place  entirely  different  from  that  of  the  Hyatt  in- 
|Vention,  and  operating  in  a  different  way.  In  a  word,  the  two  processes 
jdiffer  in  principle. 

1  Now,  undoubtedly,  where  an  invention  is  meritorious,  and  of  a  pri- 
;mary  character,  as  seems  to  be  the  case  here,  the  patent  should  be  liber- 
jally  interpreted,  so  as  to  secure  to  the  patentee  his  real  invention  as  he 
'has  disclosed  it  to  the  public  by  his  specification;  and,  if  it  be  lor  a  pro- 
jcess,  he  should  be  protected  from  the  unauthorized  practice  of  it  by 
iothers,  by  whatsoever  modes  or  forms  of  apparatus  they  may  apply  the 
jprocess.  2%/inian  v.  Proctor,  102  U.  S.  707;  Machine  Co.  v.  Lancaster, 
!l29  U.  S.  263,  9  Sup.  Ct.  Rep.  299;  Betie  v,  JeanUt,  129  U.  S.  683,  9 
iSup.  Ct.  Rep.  428.  The  appellant's  pretensions,  however,  far  transcend 
jthe  limits  of  these  settled  and  just  rules.  Virtually  the  appelltint  claims 
all  means,  however  differing  in  mode  of  action  and  principle  from  the 
process  described  in  the  patent,  whereby  a  slab  of  celluloid  is  caused  to 
adhere  to  a  plate  for  the  purpose  of  planing  it  into  sheets.  But  a  con- 
struction which  would  so  expand  the  appellant's  exclusive  rights  is  al- 
together inadmissible  under  the  terms  here  chosen  to  express  the  inven- 
tion.    McClain  v.  Ortmayer,  141  U.  S.  419,  12  Sup.  Ct.  Rep.  76. 

As  was  said  with  reference  to  a  patent  for  a  process  in  T^ghman  v. 
Proctor,  102  U.  S.  729,  730,  so  is  it  to  be  said  here,  that  the  true  mean- 
ing of  the  claims  is  to  be  sought  by  comparing  them  with  the  context  of 
the  specification;  the  description  therein  contained  giving  to  the  claims 
the  proper  construction  and  qualification.  Moreover,  claim  28  is  ex- 
pressly for  "the  within-described  process,"  and  each  of  the  three  claims 
here  in  question  has  the  clause,  "substantially  as  set  forth,"  which  con- 
nects the  claim  with  the  specification,  and  thus  limits  it.  The  Conif 
planter  Patent,  23  Wall.  218. 
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deem  it  worthy  of  notice  that  claim  30,  as  orig- 
"A  slab  of  plastic  composition  fixed  upon  a 
oal  or  adhesive  action,"  etc.;  but,  pending  the 
ut  office,  the  applicant,  by  his  own  voluntary 
ided  the  claim  by  striking  out  the  words,  "mo- 
on," and  substituting  the  clause,  "by  the  means 
jecified," — a  change  which  appears  to  us  to  in- 
lis  part  entirely  inconsistent  with  the  position 
t  now  insists. 

il  consideration  of  the  whole  case,  we  cannot 
t  the  court  below  righll}-  construed  the  speciti- 
patent;  and  accordingly  the  decree  must  be  af- 


JNT  r.  MouNE  Plow  Co. 

,  N.  V.  XlUnoU,  a.  D.    October  SI,  1892.) 

CEN8E— ROTALTT — RbSCISSION  OF  COSTKAOT. 

tent  the  patentee  agreed  to  grant  an  exclusive  license  to 
onsideration  of  the  licensee's  agreement  to  pay  a  certain 
rovidipg  that,  If  the  UcenHee  should  decide  at  any  time 
le  patented  device,  then  the  license  and  the  agreement 
bout  damaKe  to  cither  party.  The  licensee,  having  found 
led,  did  not  include  all  the  claims  he  supposed  it  did,  no- 
e  could  not  go  on  with  the  contract,  paid  him  royalty  on 
to  that  time,  and  proceeded  to  make  others  under  a  dif- 
substantial  changes  in  the  machine.  Held,  that  the  pat- 
royalty  after  he  received  said  notice. 

Homer  H.  Hunt  against  the  Moline  Plow  Com- 
OT  royalties  for  the  use  of  a  patent.     Bill  dis- 

complainant. 

ird,  for  defendant. 

Ige.  The  bill  in  this  case  seeks  an  accounting 
e  complainant  for  the  use  of  a  patent,  of  which 
lee,  granted  to  George  W.  Hunt,  September  25, 
"  The  facts  as  they  appear  from  the  proof  are 
3  patent  in  question  was  applied  for  by  George 
f  December,  1882,  and  in  the  spring  of  1883, 
rought  to  the  shop  of  the  defendant  in  Moline, 
epresented  was  constructed  in  accordance  with 
B  officers  and  managers  of  the  defendant  exam- 
1  that  inspection  concluded  that  it  would  be  a 
>w  for  the  defendant  to  manufacture;  and  after 
ties  entered  into  an  agreement,  which  is  called 
fs,  in  the  following  words: 
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"This  agreement,  made  and  entered  into  by  and  between  George  W.  Hunt, 
of  Muscatine,  lowu,  and  Moline  Plow  Co.,  of  Moline,  HI.,  witnesseth,  that 
whereas,  said  Geo.  W.  Hunt  is  the  inventor  of  a  sulky  or  wheel  plow,  an  ap- 
plication for  patent  on  which  was  officially  allowed  on  March  2nd,  1883,  and 
whereas,  said  MoUne  Plow  Co.  are  desirous  of  manufacturing  said  wheel  plow, 
it  is  hereby  agreed  that  wlien  the  above-mentioned  patent  is  issued  to  said  Geo. 
W.  Hunt  he  shall  immediately  issue  to  said  Moline  Plow  Co.  a  license  for  the 
exclusive  manufacture  of  said  wheel  plows  under  said  patent  in  all  parts  of 
the  United  States;  also  for  Manitoba  and  Northwest  Territory,  if  patent  is 
issued  in  Canada.  In  consideration  of  the  granting  of  said  license,  and  the 
exclusive  right  to  manufacture  said  wheel  plow  in  territory  above  described, 
for  the  full  term  of  life  of  said  patents,  the  said  Moline  Plow  Co.  agree  to 
manufacture  a  sufficient  number  of  said  wheel  plows  to  supply  the  demand 
fur  them  in  said  territory,  so  far  as  they  are  able:  and  they  further  agree  to 
pay  to  said  Geo.  \V.  Hunt  a  royalty  of  one  dollar  (SI. 00)  on  each  wheel  plow 
manufactured  and  sold  until  one  thousand  of  said  wheel  plows  shall  be  sold, 
and  a  royalty  of  fifty  cents  (50  cts.)  each  on  any  number  of  said  wheel  plows 
that  may  be  made  and  sold  by  said  Moline  Plow  Company  during  the  life- 
time of  said  patent  in  addition  to  the  above-mentioned  one  thousand  wheel 
plows.  The  royalty  herein  provided  for  shall  be  due  and  payable  on  Jan'y 
first  and  .July  first  of  each  year,  at  which  times  the  royalty  for  the  total  num- 
ber of  wheel  plows  manufactured  under  said  patent  and  -sold  by  the  Moline 
Plow  Co.  during  the  previous  six  (6)  months  shall  become  due.  It  is  fur- 
thei'  agreed  that  the  Moline  Plow  Co.  shall  have  a  reasonable  and  sufficient 
time  in  which  t6  test  the  value  and  desirability  of  said  wheel  plow  as  an  im- 
plement to  manufacture  and  sell,  and,  if  they  shall  decide  at  any  time  that 
they  do  not  wish  to  continue  the  manufacture  and  sale  of  said  wheel  plow, 
then  this  contract,  or  any  lease  or  license  issued  under  it,  shall  be  surrendered 
to  said  Geo.  W.  Hunt,  without  damage  to  either  party.  And  it  is  further 
agreed  that  the  said  Geo.  W.  Hunt  shall  defend  any  suit  or  suits  that  may  be 
commenced  or  entered  on  account  of  the  manufacture  or  sale  of  said  wheel 
plow  in  the  territory  above  mentioned,  because  of  any  claim  that  it  may  be  an 
infringement  of  any  other  patent  or  patents.  Witness  our  hands  this  twen- 
ty-first (21st)  day  of  April,  A..D.  1883. 

"G.  W.  HrNT. 

"Moline  "Plow  Co. 

"0.  A.  B.\KEK,  Secy.  &  Treas." 

Soon  after  this  instrument  was  executed  the  defendant  commenced  the 
manufacture  of  plows  in  accordance  with  the  sample  plow  which  had 
been  brought  to  defendant's  shops  as  aforesaid,  and  made  about  100 
plows,  which  were  put  upon  the  market,  embodying  substantinlly  tlic 
features  and  elements  which  were  shown  in  the  sampie  plow  which  Hunt 
had  furnished  to  the  defendant.  The  proof  clearly  shows  that  the  fea- 
tures in  the  Hunt  plow  which  attracted  the  attention  of  the  officers  of 
the  defendant,  and  induced  them  to  enter  upon  its  manufacture,  were  the 
hinging  or  pivoting  of  the  heel  of  the  land  side  to  rigid  standards  ex- 
tending up  from  the  land  side  to  the  beam,  and  the  device  shown  in  the 
patent,  by  which  the  nose  or  point  of  the  plow  could  be  raised  orlow- 
ered  by  mean.s  of  another  standard  attached  to  the  plowshare  nearer  to 
its  point,  by  means  of  a  combination  of  levers  working  with  the  last- 
mentioned  standard;  the  defendant's  managers  being  of  opinion,  from 
an  inspection  of  these  features  of  the  plow,  that  this  pivoting  at  the  rear 
of  the  land  side  was  a  valuable  improvement  in  the  plow  art.     The  is- 
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lie  reason  was  delayed  until  the  25th  of  Septem- 
8  patent  eanie  out,  and  was  examined  by  the  of- 
t  was  apparent  that  it  did  not  cover'the  features 
most  valuable  in  the  organization  of  the  plow, 
ae  claim,  and  that  being  in  these  words: 

ombioation  with  the  slotted  plow  beam,  D',  and  the 
d,  U,  of  the  levers,  W  and  a,  connecting  rods,  Y, 
8  catch  plate,  Y,  substantially  as  herein  shown  and 
>w  point  can  be  readily  raised  and  lowered,  and  will 
rth." 

1  from  this  claim  that  it  does  not  cover  the  piv- 
the  land  side,  by  which  the  share  was  attached 
,  and  from  which  it  received  its  propelling  force, 
ig  depth  at  the  heel  was  regulated,  but  that  the 
y  covers  the  levers  and  standard  by  which  the 
sed  and  lowered.  After  inspecting  the  patent, 
and  being  advised  that  the  patent  did  not  cover 
:  the  land  side  to  the  rigid  standard  by  a  pivot 
ified  George  W.  Hunt  that  they  could  not  pro- 
ire  of  the  plow  under  the  contract.  The  proof 
>f  plows  which  the  defendant  had  manufactured 
patent  were  put  upon  the  market  and  sold,  but 
ctory  to  purchasers,  and  were  all  returned  to  the 
trial  and  use;  the  chief  fault  found  with  them 
ice,  by  which  the  point  of  the  plow  was  raised 
lich  it  was  assumed  the  point  would  be  held  in 
•  insufficient  and  inoperative  for  that  purpose, 
f  mechanical  construction,  but  by  reason  of  rad- 
ciple  upon  which  such  levers  worked.  It  also 
hat  George  W.  Hunt,  shortly  after  receiving  the 
lie  to  the  present  complainant,  his  son,  Homer 
cense  to  manufacture  under  the  patent  was  ever 
George  \V.  Hunt  or  the  complainant  to  the  de- 
after  the  complainant  had  become  the  owner  of 
defendant's  shop,  and,  after  some  discussion,  a 
hich  I  have  quoted,  which  the  defendant  had 
lunt,  was  thrown  upon  the  table  by  the  coni- 
canccled,"  either  by  himself  or  the  secretary  of 
esence,  and  left  there  in  the  defendant's  office, 
'f  the  defendant  company,  who  participated  in 
complainant  at  that  time,  also  at  the  same  time 
;opy  of  said  contract  "canceled;"  that  about  the 
jfendaut  received  a  letter  from  the  complainant, 
lice,  that  if  he  heard  nothing  satisfactory  from 
til  day  of  that  month  he  should  proceed,  with- 
ase  to  some  other  company  the  right  to  manu- 
and  should  consider,  "if  yon  make  no  objection 
ive  no  objection  against  my  licensing  to  another 
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company."  The  proof  also  shows  that  no  objections  were  made  in  re- 
sponse to  this  letter,  and  that  defendant  acteti  from  that  time  on  upon 
the  assumption  that  the  contract  was  canceled,  and  at  an  end  between 
them.  The  proof  also  shows  that  soon  after  the  officers  of  the  defendant 
discovered  that  the  Hunt  patent  did  not  cover  the  feature  of  the  plow 
which  it  considered  most  valuable,  an  attempt  was  made,  at  the  expense 
of  the  defendant,  to  obtain  a  reissue  of  the  patent  so  as  to  cover  such 
feature,  but  this  attempt  was  unsucces.sful.  for  the  reason  that  the  pat- 
ent office  decided  that  it  was  old  in  the  art  to  hinge  the  heel  of  the  plow 
to  a  fixed  standard,  substantially  like  that  shown  in  the  sample  plow 
submitted  to  the  defendant  by  Hunt,  and  represented  by  him  to  illus- 
trate and  describe  the  plow  which  was  covered  by  his  patent,  which 
he  stated  had  been  allowed  by  the  patent  office.  It  also  appears  that, 
after  finding  by  experience  that  the  lever  system  of  the  Hunt  patent  cov- 
ered by  the  claim  was  wholly  useless,  a  Mr.  Bartlett,  then  in  the  em 
ploy  of  the  defendant,  devised  another  system  of  levers,  entirely  differ- 
ent in  their  organization  and  operation,  for  raising  the  point  of  the  plow, 
and  also  for  holding  it  to  its  work;  and  that  defendant  constructed  plows 
after  that  in  a  modified  form,  embodying  the  land  side  of  the  plow, 
hinged  at  the  heel  to  the  carrying  standard,  with  the  Bartlett  controlling 
levers;  but  soon  after  putting  that  plow  upon  the  market  they  found  that 
the  Bartlett  device  infringed  the  patent  granted  to  one  Rozander  S.  Hig- 
gins  on  the  25th  of  September,  1883,  and  the  defendant,  in  order  to 
continue  the  manufacture  of  plows  under  Bartlett's  device,  was  obligetl 
to  pvirchasc  the  Higgins  patent.  The  changes  made  by  the  defendant 
after  it  had  become  apprised  of  the  terms  of  the  patent,  and  had  also 
learned  by  experience  the  inadequacy  of  the  lever  devices  covered  by 
the  patent,  are  not  merelv  colorable  changes,  such  as  were  made  in  the 
case  of  Plow  Works  v.  Starling,  140  U.  S.  184,  11  Sup.  Ct.  Rep.  803, 
but,  on  the  contrary,  were  radical  and  substantial  changes,  embodying 
new  combinations  of  levers,  for  which  other  patents  had  been  granted. 
The  contract  between  the  defendant  ami  George  W.  Hunt,  in  regard  to 
the  patent,  permits  the  defendant  to  surrender  the  contract  at  any  time 
when  it  shall  decide  that  it  does  not  wish  to  continue  the  manufacture 
and  sale  of  the  plow  referred  to  in  the  contract;  and  it  is  natural  and 
businesslike  to  assume  that,  if  the  patent  did  not  protect  the  defendant 
in  the  exclusive  right  to  make  and  sell  plows  with  all  the  valuable  fea- 
tures exhibited  by  the  sample  plow,  then  defendant  would  not  wish  to 
manufacture  under  the  contract  or  a  license.  It  is  not  necessary,  in  act- 
ing under  this  clause,  that  the  parties  should  actually  have  manually 
surrendered  and  canceled  this  contract,  if  the  conduct  of  the  defendant 
is  such  as  to  manifest  a  clear  and  unequivocal  intention  so  to  do.  The 
surrender  of  the  contract  is  as  effectually  accomplished  by  notice  to 
George  W.  Hunt,  or  to  the  complainant,  that  the  defendant  would  not 
further  proceed  under  the  contract,  as  if  the  parties  had  solemnly  come 
together,  and  either  canceled  or  torn  the  contract  in  pieces.  After  the 
defendant  had  satisfied  G.  W.  Hunt,  or  the  complainant,  that  it  would 
not  manufacture  plows  under  the  patent,  that  ended  the  obligations  of 
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idant  had  continued  to  construct  plows  enibody- 
patent,  which  the  proof  shows  it  did  not  do. 
f  inducement  of  the  defendant  to  enter  into  this 
landing  that  George  W.  Hunt  had  obtained  or 
'bich  should  protect  the  defendant  in  the  manu- 
lying  substantially  all  the  features  which  were 
^ht  to  defendant's  shop,  and  which  they  adopted 
nufacture  of  the  lot  made  before  the  issue  of  the 
ent  protected  the  defendant  in  this  manufacture, 
could  not  afilbrd  to  pay  Hunt  or  his  assigns  a 
s,  the  defendant's  otticers  expected  the  patent 
le  exclusive  right  to  make  a  plow  with  the  heel 
1  to  the  rigid  standard,  T,  and  combinations  of 
which  the  point  of  the  plow  could  be  raised  and 
heel.  The  pivoted  heel  was  not  covered  by  the 
>uld  not  be  in  the  then  state  of  the  art,  and  the 
ved  to  be  worthless. 

t  of  testimony  between  the  complainant  and  the 
at  was  done  in  the  matter  of  the  actual  canceling 
ave  no  doubt,  from  the  testimony,  that  the  de- 
3quivocally  gave  the  complainant  to  understand 
,'lf,  and  had  availed  itself,  of  its  right  to  cancel 
ict.  The  proof  also  shows  that  the  defendant  has 
Hunt  all  the  royalty  he  is  entitled  to  for  the  first 
red,  besides  also  showing  that  this  royalty,  fis 
plows,  was  a  total  loss  to  the  defendant.  I  am 
t  no  case  for  an  accounting  is  established  by  the 
he  bill  must  be  dismissed  for  want  of  equity. 


al.  r.  Parlin  &  Orendorff  Co. 
n,  JT.  D.  IllinoU,  S.  D.    October  81, 1893.) 

fovELTT— Wheel  H4BR0W8. 

.ims  of  reissued  letters  patent  No.  8,76S,  dated  June  34, 1879, 
mprovemeot  in  wheel  barrows,  consisting  of  the  combina- 
Dg  barrow  disks  of  a  lever  for  setting  tbe  same,  are  yoid  for 
provement  being  merely  »  change  in  tbe  localion  of  the 

Thomas  A.  Gait  and  others  against  the  Parlin  & 
infringement  of  a  patent.     Decree  dismissing 

complainants. 
rd,  for  defendant. 

udge.  This  is  a  bill  in  equity  for  an  injunction 
•n  of  the  alleged  infringement  of  patent  No.  197,- 
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545,  graated  November  27,  1877,  to  Jay  S.  Corbin,  for  an  improvemeDt 
in  "wheel  harrows,'  reissued  June  24,  1879,  No.  8,765. 

The  inventor  says  in  his  specifications: 

"My  invention  relates  to  the  improvement  of  that  class  of  machines  known 
as  '  wheel '  or  '  disk '  harrows,  in  whi<ih  the  disks  are  arranged  in  two  or  more 
gangs  upon  horizontal  rotating  shafts;  and  has  for  Us  object  the  construction 
of  the  machine  in  such  manner  as  to  adapt  the  gangs  to  follow  the  uneven 
surface  of  the  ground;  also  to.  provide  for  the  easy  and  rapid  setting  of  the 
gangs  at  any  desired  angle  to  the  line  of  draught  while  in  motion  or  at  rest, 
and  holding  the  same  when  set;  *  *  *  also  to  provide  a  ready  means  of 
setting  the  gangs  at  different  angles  relative  to  the  line  of  draught." 

The  reissued  patent  has  11  claims,  but  infringement  is  charged  only 
as  to  the  5th,  Cth,  and  7th. 

The  original  claims  relating  to  the  part  of  the  harrow  in  controversy- 
are: 

"(5)  The  combination  with  a  gang  of  rotating  harrow  disks  of  a  lever  con- 
nected  to  the  gangs  for  setting  the  same  at  an  angle  with  the  line  of  the 
draught  substantially  as  described.  (6)  The  combination  with  a  gang  of  ro- 
tating harrow  disks  of  a  lever  for  setting  the  same  at  an  angle  with  the  line 
of  draught,  and  a  rack  and  dog  for  holding  the  disks  in  position  when  set, 
substantially  as  described." 

The  5th,  6th,  and  7lh  claims  of  the  reissue  are: 

"(5)  The  combination  in  awheel  harrow  of  the  following  elements,  viz.: 
A  draught  frame  or  a  draught  plank  projecting  laterally  from  the  tongue, 
disk  gangs  pivoted  to  the  draught  frame  or  draught  plank,  and  a  set  lever 
mounted  on  the  tongue,  and  connected  with  the  disk  gangs  between  the 
points  at  which  said  gangs  are  connected  with  the  draught  frame  or  draught 
plank,  substantially  as  set  forth.  (6)  The  combination,  substantially  aa  set 
forth,  in  a  wheel  harrow,  of  the  following  elements,  viz.:  A  tongue,  a  draught 
frame  or  draught  plank  projecting  laterally  from  the  tongue,  disk  gangs  piv- 
oted to  the  draught  frame  or  draught  plank,  a  lever  mounted  on  the  tongue, 
and  rods  connected  with  the  levers  and  the  metal  bearings  which  support  the 
inner  ends  of  the  disk  gangs.  (7)  The  combination,  substantially  as  set  forth, 
in  a  wheel  harrow,  of  the  following  elements,  viz.:  A  tongue,  a  draught 
plank  or  draught  frame  projecting  laterally  from  the  tongue,  disk  gangs  piv- 
oted to  the  draught  plank  or  frame,  a  lever  mounted  on  the  tongue,  con- 
nected with  the  inner  end  of  the  disk  gangs,  and  a  rack  and  dog  for  holding 
the  disks  in  proper  position  when  set." 

It  will  be  seen  from  these  claims  that  the  only  controversy  in  the  case 
is  over  what  is  called  in  the  specifications  the  "set  lever,"  by  which  the 
angle  at  which  the  disks  shall  cut  the  ground  is  regulated.  This  lever 
consista  of  a  vertical  arm  pivoted  to  the  tongue  forward  of  the  driver's 
scat,  the  lower  end  of  which  extends  below  the  tongue,  and  from  which 
two  rods  extend,  qne  to  the  inner  end  of  each  of  the  gang  shafts  or  axles, 
so  that  by  the  movement  of  the  lower  end  of  this  lever  forward  or  back- 
wards the  angle  of  the  gangs  is  regulated.  There  is  also  upon  the  top 
of  the  tongue  a  rack  or  sector,  with  a  dog  working  in  it,  to  hold  the  gangs 
at  the  required  angle.  The  defenses  relied  upon  are  want  of  novelty  in 
this  lever  device,  and  noninfringement. 

The  proof  shows  that  this  patentee  is  only  an  improver,  and  a  late  im- 
prover at  that,  of  thie  class  of  agricultural  instruments;  that  in  Septem- 
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issued  to  S.  G.  Randall  for  a  disk  harrow  em- 
t  of  the  complainunt's  machine,  except  that  no 
.he  angle  of  the  gangs  is  shown  in  the  patent. 
indantly  shows  that  in  constructing  his  harrows 
)atent  Randall  had  a  lever  for  adjusting  the  an- 
ich,  although  operating  substantially  in  the  .same 
s  same  work,  as  that  done  by  the  complainant's 
upon  the  tongue  or  frame  of  the  machine,  but 
ist  be  operated  by  a  person  standing  or  walking 
?bere  is  also  in  proof  a  patent  granted  to  E.  C. 
on  a  revolving  cultivator,  which  is  a  machine 
lat  of  complainant,  in  which  a  set  lever,  mounted 
n,  which  operates  to  change  the  running  depth 
s  which  are  shown  in  that  device.  In  several 
to  in  the  testimony  the  regulation  of  the  angles 
ans  of  rods  and  levers  is  shown.  So  far  as  the 
rhich  infringement  is  charged  in  this  patent  are 
it  seems  to  me,  completely  met  by  the  old  Ran- 
ted-to  the  harrow  shown  in  the  patent  of  1859; 
ombination  with  a  gang  of  rotating  harrow  disks 
the  gangs  for  setting  the  same  at  an  angle  with 
its  operation  was  substantially  as  described,  but 
;  same  place;  and  undoubtedly  it  was  more  con- 
aver,  which  Randall  had  introduced  into  the  or- 
igue,  than  it  was  to  locate  it  where  Randall  had 
ne;  but,  as  it  seems  to  me,  no  inventive  talent 
)  apply  the  lever  shown  in  Winters'  patent  to  the 
t  seems  to  me  that  this  patent  is  but  for  an  ag- 
e  idea  of  changing  the  angles  of  the  disk  frames 
i  of  doing  that  by  means  of  a  lever  is  Randall's, 
lall  is  substantially,  in  its  mode  of  operation  and 
t  used  by  complainant;  and  simply  to  relocate 
n  the  tongue  of  complainant's  machine  the  Win- 
n  to  have  required  any  inventive  talent.  It  was 
t  to  transfer  Winters'  lever  to  the  tongue  of  com- 
bat it  was  an  improvement  upon  the  machine 
:hat  it  was  such  an  improvement  as  will  sustain 
ink,  because  this  class  of  machines,  so  far  as  the 
s  been  operated,  so  far  as  the  angles  of  the  disk 
i  greater  or  less  extent  by  means  of  a  lever.  Siicli 
langing  the  seeding  shoes  and  hoes  of  the  seeding 
It  to  a  zigzag  line  is  shown  in  the  Davis  patent 
!  device  is  also  shown  in  the  Schmitt  patent  of 
eeding  drill;  and  in  the  Manny  mower  patent  of 
ting  the  cutter  apparatus.  In  fact,  it  may,  per- 
irtof  common  knowledge  that  levers  of  this  char- 
f  regulating  the  movements  of  plows,  cultivator^, 
re  in  constant  use;  and  all  this  patentee  has  done 
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is  to  take  one  of  those  old  lever?,  and  mount  it  on  his  tongue,  for  the 
purpose  of  adjusting  the  angle  of  his  disk  gang,  instead  of  placing  the 
lever  where  Randall  placed  it.  It  performs  the  same  function,  and  no 
other,  when  placed  on  the  frame  of  the  machine  as  it  did  in  Randall's 
old  machine.  If  Randall's  lever  had  been  patented,  it  is  quite  clear  the 
Corbin  lever  would  have  been  an  infringement.  If  Randall  had  attached 
a  rod  to  his  lever,  and  extended  the  same  forward  to  the  driver's  seat, 
so  that  the  angle  of  the  disk  gang  could  be  controUed  from  the  driver's 
seat,  he  would  have  had  a  device  operating  upon  the  same  principle  and 
producing  the  same  result  as  is  done  by  the  complainant's  lever;  and  no 
one,  I  think,  would  contend  that  it  would  have  been  patentable  to  so  at- 
tach a  rod  to  the  Randall  lever,  and  hold  it  by  any  common  locking  de- 
vice. I  am  therefore  clearly  of  opinion  thai  this  patent  must  be  held 
void  for  want  of  novelty. 


Ahericam  Paper-Bag  Co.  c.  Van  Nortwick  et  dl. 

(Circuit  Court  of  Appeals,  Seventh  CircuU.    October  1, 1893.) 

1.  Patemts  fok  IsvESTiojie— License — Royalties — Novation. 

Plaintiff  agreed  to  deliver  to  defendants  certain  machines  made  under  a  patent 
owned  by  plaintiff,  and  to  give  a  license  for  its  use  upon  payment  by  lessees  for  the 
use  of  said  machines  by  themselves,  "or  by  any  other  person  for  them  or  for 
others. "  Defendants  organized  a  corporation  of  which  they  were  the  sole  mem- 
bers, and  the  machines  were  delivered  to  and  used  by  the  sud  corporation.  Held, 
tliat  the  fact  that  the  delivery  was  made  to  the  corporation  instead  of  to  the  de- 
fendants personally  did  not  constitute  a  novation,  since  such  delivery,  made  with 
the  defendants'  consent,  neither  extinguished  the  old  obligation  nor  released  the 
original  debtors. 

8.  Same— Corporation— Estoppel. 

Nordid  such  delivery  constitute  any  breach  of  the  contract,  since  the  defendants, 
by  consenting  thereto  as  officers  of  the  corporation,  estopped  themselves  from  al- 
leging that  it  was  made  against  their  individual  wishes. 

8.  Same — Delivebt  op  License — Waiver. 

A  patentee  who  has  delivered  certain  of  his  patented  machines  under  a  contract 
In  which  he  agrees  to  give  a  license  for  their  use  upon  royalty  is  not  prevented 
from  coHectlng  the  royalty  by  the  fact  that  he  has  not  delivered  the  license,  espe- 
cially when  the  failure  to  deliver  the  license  was  caused  by  the  licensee's  refusal 
to  meet  the  patentee  and  sign  the  license. 

Error  to  the  Circuit  Court  "f  the  United  States  for  the  Northern  Dis- 
trict of  Illinois. 

Action  by  the  American  Paper-Bag  Company  for  the  use  of  Frank  T. 
Benner,  trustee,  against  William  M.  Van  Nortwick  and  T.  R.  Troendle, 
to  recover  royalties.  Judgment  for  defendants.  Plaintiff  brings  error. 
Reversed. 

Oliver  &  Shotcalter,  for  plaintiff  in  error. 

Ooudy,  Green.  &  Goudy  and  Offidd  &  Towle,  for  defendants  in  error. 

Before  Harlan,  Circuit  Justice,  Woods,  Circuit  Judge,  and  Jenkins, 
District  Judge. 
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ige.  The  Aiuerican  Paper-Bag  Company,  being 
ters  patent  of  the  United  States  on  the  construc- 
le  xnanufacture  of  satchel  bottom  paper  bags,  on 
1884,  contracted  in  writing  with  the  defendants 
Itogers  to  deliver  to  them  on  lease  and  license  12 
les,  for  ^rhich  a  stipulated  price  was  to  be  paid. 
to  accept  and  to  execute,  on  their  part,  a  license 
ichinery ,  of  which  a  copy  was  annexed  to  the  con- 
to  pay  the  license  fee,  and  to  perform  all  other 
as  specified  in  such  license."  The  plaintiff  agreed 
the  use  of  the  machinery  so  leased  "according  to 
annexed."  The  proposed  license  annexed  to  the 
ter  alia,  that  an  account  should  be  kept  of  all  bags 
"or  by  any  other  person  for  them  or  for  others," 
)ed  machines,  and  that  the  lessees  should  pay  a  roy- 
'ery  1 ,000  bags  so  made,  payable  as  expressetl.  The 
ered  in  December,  1884,  and  were  operated  until 
fire  in  March,  1886.  The  action  was  brought  to 
ted  royalty  upon  the  150,000,000  bags  alleged  to 
ured  during  that  period  by  the  aid  of  such  machines, 
waived.  Upon  the  hearing  in  the  court  below,  at 
»e  plaintiffs  case,  no  counter  evidence  being  offered, 
ihe  court  to  strike  out  and  exclude  all  the  evidence, 
sustain  the  issue  on  the  part  of  the  plaintiff.  The 
5  motion,  to  which  ruling  the  plaintiff  duly  excepted, 
xception  authorize  a  review  of  the  evidence  so  far  ns 
jstion  whether  the  facts  proven  made  a  prima  foot  case 
bsence  of  counter  evidence,  to  justify  a  recovery  by  the 
cord  does  not  disclose  the  precise  ground  of  decision, 
at  it  proceeded  upon  the  theory  of  a  novation.  The 
ought  to  be  sustained  upon  the  ground  that  the  ma- 
lelivered  to  the  defendants,  were  not  operated  by  them, 
se  was  tendered  to  or  executed  by  the  defendants, 
sfied  that  the  theory  of  a  novation  cannot  be  sustained, 
ecord  in  vain  for  evidence  to  uphold  such  contention, 
he  defendants,  soon  after  the  execution  of  the  contract 
inized  the  Western  Paper-Bag  Company,  to  which  com- 
bines were  delivered,  and  by  such  company  they  were 
defendants  were  the  officers  and  managers  of  that  com- 
ir  as  disclosed  by  the  record,  the  only  persons  interested 
jorrespondence  with  the  plaintiff  was  conducted  by  the 
nts,  at  times  in  an  individual  capacity  and  at  times  in  a 
opacity,  as  officers  of  the  company.  We  find  therein  no 
the  company  should  assume  any  liability  of  the  defend- 
contract,  no  promises  to  pay  such  liability,  no  consent  to 
1  the  part  of  the  plaintiff,  no  release  of  the  defendants.  It 
novation,  by  substitution  of  a  new  debtor,  that  the  original 
harged,  and  that  the  substitute  assume  and  be  hound  for 
no.8-48 
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the  debt.  There  must  concur  the  intervention  of  a  new  debtor  accepted 
by  the  creditor  for  and  in  release  of  the  original  debtor.  This  is  elemen- 
tary. It  is  said  that  consent,  substitution,  and  release  are  to  be  inferred 
from  the  fact  that  delivery  of  the  machines  was  made  by  the  plaintiff  to 
the  Western  Paper-Bag  Company,  and  that  the  use  of  the  machines  for 
which  royalty  is  here  sought  was  by  the  company,  and  not  by  the  de- 
fendants individually.  Those  facts  go  to  the  question  of  liability  of  the 
defendants  under  the  contract,  and  are  considered  further  on;  but,  stand- 
ing alone,  they  are  not  sufficient  to  work  a  novation.  Delivery  of  the 
machines  to  the  company  without  consent  of  the  defendants  would  work 
a  failure  of  contract  by  the  plaintiff",  not  a  substitution  of  debtor.  De- 
livery by  the  procurement  or  consent  of  the  defendants  is  in  fulfillment 
of  the  contract,  not  of  itself  availing  to  discharge  the  original  debtor. 
The  same  is  tnie  with  respect  to  liability  for  royaltj'  for  use  of  the  ma- 
chines. The  defendants  covenanted  to  pay  royalty  on  all  bags  made  by 
them,  "or  by  any  other  person  for  them  or  for  others."  If  such  use  by 
the  company  was  by  the  procurement  or  consent  of  the  defendants,  their 
liability  under  the  contract  would  not  thereby  be  affected,  unless  there 
existed  the  other  necessary  conditions  of  a  novation.  If  such  use  was 
without  the  consent  of  the  defendants,  delivery  of  the  machines  being 
also  without  their  consent,  there  would  be  no  liability  under  their  con- 
tract. There  would  be  no  debt  to  be  assumed,  and  no  need  to  invoke 
the  doctrine  of  novation.  If  the  Western  Paper-Bag  Ck)mpany,  by  rea- 
son of  the  possession  and  use  of  the  machines,  ought  equitably  to  indem- 
nify the  defendants  for  their  liability  to  the  plaintiff  for  such  use,  that 
would  not  avail  as  a  novation.  Indemnification  is  not  substitution. 
Nor  would  the  defendants  be  discharged — being  otherwise  liable — if  the 
paper-bag  companj',  by  reason  of  the  use  of  the  machines,  with  knowl- 
edge of  the  terms  of  the  contract  and  license,  were  also  bound  to  respond 
to  the  plaintiff  for  the  royalties  here  sought  to  be  recovered.  Addition 
is  not  substitution.  In  such  case  the  one  party  is  bound  by  reason  of  con- 
tract stipulation;  the  other,  if  liable  at  all,  upon  equitable  considerations 
for  the  use  of  another's  property  and  protected  right.  Nor  would  it 
avail  to  a  novation  if  the  Western  Paper-Bag  Company  had  expressly 
agreed  with  the  defendants  to  discharge  their  liability  to  the  plaintiff. 
Assumption  of  liabilitj'  is  not  novation  unless  there  concur  the  consent 
of  the  creditor  to  accept  the  company  in  lieu  of  the  defendants  and  a  dis- 
charge of  the  latter.  Such  consent  cannot  be  implied  merely  from  the 
delivery  of  the  machines  by  the  plaintiff  to  and  their  use  by  the  com- 
I)any.  Such  delivery  and  use  may  well  consist  with  the  continued  lia- 
bility of  the  defendants  under  their  contract;  may  well  speak  the  disin- 
clination of  the  plaintiff  to  trust  the  company  for  accruing  royalties,  and 
a  looking  to  and  reliance  upon  the  defendants  to  respond  under  the 
terms  of  the  contract.  The  inference  of  a  novation  sought  to  be  drawn 
merely  from  such  delivery  and  use  is  repelled  by  the  tact  tHat  the  de- 
fendants were  the  only  officers  of  the  company  and  the  only  persons  in- 
terested therein.  It  is  not  reasonable  to  infer  that  the  plaintiff  would, 
without  motive  and  against  its  interest,  discharge  the  personal  liability 
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.he  doubtful  responsibility  of  a  corporation  of 
>ii  it  had  no  knowledge,  and  of  whose  existence  it 
II formed.  There  are  wanting  here  the  essentials 
IS  here  neither  the  substitution  of  a  new  obliga- 
There  is  here  neither  the  extinguishment  of  the 
ise  of  the  original  debtor.  There  is  here  neither 
nor  promise  by  the  supposed  substituted  debtor, 
the  defendants  in  error  that  they  should  not  be 
because  the  machines  were  delivered  by  the  plain- 
aper-Bag  Company,  and  that  the  use  of  them  for 
sought  to  be  recovered  was  by  that  company,  and 
).  At  the  date  of  this  contract  there  were  three  pa- 
>mpanies  in  which  the  defendants  were  interested: 
Company,  at  St.  Louis,  Mo.;  the  Van  Nortwick  Pa- 
ouipany,  at  Batavia,  111.;  and  the  Appleton  Paper 
Appleton,  Wis.  Soon  after  the  contract  the  defend- 
'estern  Paper-Bag  Company,  and  were  its  sole  oflS- 
ad,  so  far  as  appears,  alone  interested  therein.  That 
1  to  have  been  formed  for  the  sole  purpose  of  operat- 
,ract  the  machines  in  question.  The  plaintiff  had 
ly  of  that  corporation  as  might  be  derived  from  its 
hich  the  correspondence  was  in  part  conducted ,  and 
natures  of  the  defendants,  and  the  use  of  the  corpo- 
of  the  correspondence.  The  correspondence  was  con- 
upon  letter  heads  of  the  different  corporations,  de- 
ippear,  upon  the  location  of  the  writer.  In  the  latter 
of  the  correspondence,  the  letter  heads  of  the  Western 
ny  were  cliiefiy  used.  These  letters  were  signed  by 
:  defendants,  sometimes  officially,  sometimes  individ- 
ler  signed  in  one  way  or  the  other,  they  invariably 
chines."  These  letters  were  mainly  written  by  the  de- 
sometimes  by  the  defendant  Van  Nortwick.  So  the 
ntiff  were  addressed,  during  that  period,  sometimes  to 
iividually,  sometimes  to  him  in  his  representative  ca- 
;s  to  Troendle  individually,  sometimes  to  him  as  vice 
(inetimes  to  the  Western  Paper-Bag  Company. 
1  the  correspondence  that  delivery  of  these  machines  to 
)er-Bag  Company  was  with  the  consent  and  at  the  re- 
ndants.  They  alone,  so  far  as  appears,  and  so  far  as  the 
vere  interested  in  the  company.  The  plaintiff  was  not 
.ransfer  of  the  defendants' interest  in  the  machines.  It 
le  company  and  the  defendants  were  one  in  fact.  It  was 
)  the  plaintiff  that  the  defendants  had  chosen  to  incorpo- 
luct  the  business  under  a  corporate  name.  Delivery  could 
ade  pursuant  to  the  direction  of  the  defendants.  Such 
he  in  fulfillment  of  the  contract.  Delivery  to  the  com- 
e  direction  of  the  defendants.  Their  individual  request 
to  could  as  well  be  expressed  by  their  official  signatures 
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as  by  a  personal  direction.  If  one,  having  a  personal  right  to  property, 
directs  a  certain  disposition  of  it,  lie  is,  as  against  one  complying  with 
the  instruction,  personally  bound  by  the  direction  given,  although  in  so 
doing  he  acted  in  a  representative  capacity.  In  such  case  he  cannot 
be  heard  to  complain  of  an  act  he  has  caused  to  be  done.  So  here  the 
defendants  by  their  conduct  induced  delivery  of  the  machines  to  the  cor- 
poration with  which  they  were  connected  and  of  which  they  were  the 
moving  spirits.  It  is  no  answer  to  say  that  therein  they  acted  in  a  rep- 
resentative capacity.  If  they  had  personal  objection  to  such  delivery, 
they  should  have  made  it  manifest.  They  were  silent  when  it  became 
them  to  speak.  They  cannot  now  object  that  the  delivery,  which  as 
representatives  of  the  company  they  sought  and  obtained,  was  counter 
to  their  individual  wishes.  They  are  estopped.  Sunin  v.  Seamens,  9 
Wall.  254,  274;  Brotmm  v.  CbappeU,  12  Wall.  681.  The  delivery  here 
was  the  precise  ddivery  the  defendants  desired  and  requested.  Under 
such  circumstances,  delivery  to  the  company  was  delivery  to  the  defend- 
ants. 

The  royalties  sought  to  be  recovered  arose  from  the  use  of  the  machines 
by  the  ^\'estern  Paper-Bag  Company.  The  contract  determines  the  lia- 
bility of  the  defendants  for  roytdties  upon  all  bags  made  by  the  defend- 
ants, "or  by  any  other  person  for  them  or  for  others,"  by  aid  of  the  leased 
machines.  The  use  of  the  machines  by  the  company  was  by  permission 
of  the  defendants.  They  were  delivered  to  the  company  for  such  use 
b\-  the  defendants'  direction.  In  1885  the  company,  by  the  defendant 
Rogers,  as  its  president,  and  the  defendant  Van  Nortwick  as  its  treasurer 
and  manager,  contracted  in  writing  with  the  Mutual  Paper-Bag  Company 
tor  the  embodiment  in  the  machines  of  certain  patenteid  improvements. 
That  contract  has  appended  the  individual  consent  of  each  defendant  to 
the  disposition  of  the  machines  stated  in  that  contract.  If  that  written 
consent  does  not  speak  their  contwued  personal  property  in  the  machines, 
it  does  declare  the  rightful  possession  of  them  by  the  company,  and  their 
assent  to  the  use  of  them  by  the  company.  The  defendants  were  in  fact 
the  comjmny.  The  manufacture  by  the  company  of  the  paper  bags,  by 
aid  of  the  machines,  was,  if  not  a  making  of  bags  by  the  defendants 
themselves,  a  making  by  another  for  them,  within  the  meaning  of  the 
contract,  for  which,  by  the  terms  of  their  agreement,  they  must  respond 
to  the  plaintiflF. 

3.  It  is  urged  that  the  plaintiff  failed  to  prove  an  execution  and  ten- 
der of  license  as  provided  by  the  contract.  The  evidence  discloses  that 
in  March,  1885,  soon  after  the  delivery  of  the  machines,  the  plaintiff  at 
Boston  exhibited  to  the  defendant  Troendle  the  licenses,  counterparts  of 
the  copy  license  annexed  to  the  contract,  and  requested  their  execution. 
He  objected  to  the  omission  of  some  condition,  not  declaring  its  purport, 
but  stating  that  it  was  contained  in  some  document  then  at  his  hotel. 
He  afterwards  said  he  could  not  find  the  document,  but  would  forward 
it  upon  his  return  to  Illinois.  He  failed  to  keep  that  promise.  In  May 
following,  the  plaintiff  addressed  a  letter  calling  attention  to  the  matter. 
Failing  a  reply,  the  plaintiff,  in  June,  again  wrote  upon  the  subject.    The 


Digitized  by  VjOOQIC 


PAPER-BAG    CO.  V.  VAN    KORTWICK.  757 

k,  after  some  delay,  replied,  regretting  the  oniis- 
'vious  letter,  and  stating  that  one  of  them  would 
A'ould   see  the  plaintiff  upon  the  subject.     That 
The   licenses  were  never  demanded  by  the  de- 
If  tender  of  the  licenses  were  essential  to  recov- 
,  we  are  of  opinion  that  the  conduct  of  the  defend- 
ver  of  performance.     The  proper  licenses  were  ten- 
Failure  of  execution  and  delivery  was  due  to  the 
of  the  defendants.     They  are  not  permitted  to  take 
.vn  wrong.     The  licenses  contained  mutual  obliga- 
the  parties  to  execute  them  was  concurrent.     The 

0  perform  excused  performance  by  the  plaintiff. 
I.  S.  64. 

of  opinion  that  tender  of  an  executed  license  is  not 
it  to  recovery  of  royalti«^  arising  from  use  of  the  pat- 
■y  the  contract  the  defendants  agreed  to  pay  a  speci- 

1  use.  They,  or  another  for  them,  have  had  the  use 
jfit.  The  delivery  of  the  executed  formal  license  in 
t  obligation,  and  was  not  by  any  term  of  the  contract 
nt  to  its  fulfillment.  The  obligation  to  pay  was  de- 
ise,  not  upon  the  license.  The  defendants  were  in  no 
eir  interest  jeopardized,  by  the  omission.  Aside  from 
:he  licenses  were  mainly  for  the  benefit  of  the  lessor, 
itricting  the  use.  The  contract  was  of  itself  a  license 
cting  the  defendants  against  any  claim  of  infringement 
igbt.  It  estopped  the  plaintififto  assert  infringement, 
iccnse  is  as  efhcacious  as  a  license  in  that  respect,  the 
performed  by  the  licensee.  A  license  would  be  pre- 
nere  acquiescence  of  the  plaintiff  in  such  use,  and  from 
icts  of  the  parties.  BUmchard  v,  Spragve,  1  Cliff.  288, 
Kingi^and,  1  How.  202;  Chahot  v.  Overseaming  Co.,  6 
1;  Herman  v.  Herman,  29  Fed.  Rep.  94.  The  defend- 
)ermitted  to  escape  the  obligations  of  their  contract,  or 
iyment  for  the  use  enjoyed,  by  reason  of  failure  of  formal 
florded  them  no  additional  protection,  especially  when 

brought  about  by  their  own  negligence  or  artifice.  The 
ersed,  and  the  cause  remanded,  with  directions  to  award 


[arlak  was  not  present  when  this  decision  was  announced, 
ited  in  the  hearing  and  dedaion  of  the  case,  and  concurs 
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Caverly  v.  Deere  el  aL 

(Circuit  Court,  N.  D.  Illinois,  &  D.    October  31,  1893.) 

1.  Patents  for  Inventions— Patentabilitt — Noteltt— Handle  CrTTESg. 

Letters  patent  No.  803,110,  issued  Aai^uat  5, 1884,  to  Sarah  Caverly,  for  a  modtlne 
for  rounding  bent  handles,  consisting  of  a  cylindrical  cutter  head,  revolving  verti- 
cally, havine  in  the  center  of  its  periphery  a  groove,  with  cutter  knives  set  diago- 
nally, and  adjusted  from  both  sides  of  the'  cutter  head  into  the  groove,  are  void  for 
want  of  novelty,  such  cutter  heads,  either  made  in  a  single  piece  or  made  of  two 
disks,  having  been  in  use  long  before  the  date  of  the  invention. 

2.  Bamb. 

The  fact  that  in  the  machines  made  under  said  patent  the  cutters  were  set  at  an 
angle  of  45°,  which  enabled  them  to  do  better  work  than  older  machines  in  which 
the  cutters  were  set  at  a  different  angle,  does  not  render  the  patent  valid,  since 
there  is  nothing  in  the  specifications  defining  the  angle  at  which  the  cutters  should 
be  set. 

3.  Same — Date  of  Invention— Evidence. 

Testimony  of  three  sons  and  a  daughter  of  adeoeased  patentee,  to  the  effect  that  the 
patentee  made  a  model  of  the  patented  machine  13  years  befoi-e  bis  application  for 
patent,  and  made  an  operative  machine  12  years  before  such  application,  is  insuffi- 
cient to  carry  the  date  of  th<3  invention  back  of  the  application,  where  it  appears 
that  thesj  witnesses  are  not  mechanics,  and  that  the  three  sons  were  mere  boys 
when  the  machines  were  alleged  to  have  been  made,  and  their  testimony  is  not 
corroborated. 

In  Equity.  Suit  by  Herschel  Caverly ,  administrator  of  Sarah  Caverly, 
deceased,  against  Deere  &  Co.,  for  alleged  infringement  of  a  patent. 
Decree  dismissing  bill. 

D.  B.  Nash,  for  complainant. 

Bond,  Adams  &  Pickard,  for  defendants. 

Blodgett,  District  Judge.  This  is  a  bill  in  equity  charging  defend- 
ants with  the  infringement  of  patent  No.  303,116,  granted  August  6, 
1884,  to  Sarah  Caverly,  assignee  of  Amos  K.  Caverly,  for  a  "machine 
for  rounding  bent  handles,"  and  for  an  injunction  and  accounting  The 
inventor  says  of  the  invention  covered  by  the  patent: 

"My  invention  relates  to  machines  for  forming  such  round  or  oval  or  bent- 
wood  handles  and  other  woodwurk,  whether  bent  or  straight:  and  it  consists 
in  a  cylindrical  cntter  bead  mounted  on  an  ordinary  frame,  and  revolving  ver- 
tically by  suitable  gearing,  constructed,  preferably,  of  two  cylinders  or  disks 
bolted  together,  having  in  the  center  of  its  periphery  a  groove  the  shape  and 
si/.e  of  the  curve  or  oval  on  the  dressed  handle,  and  the  cutter  knives  adjusted 
from  both  sides  of  the  cutter  head  into  the  groove.     *     *    • 

"The  cutter  head  is  of  cylindrical  form,  made  of  steel,  iron,  or  other  suita- 
ble material,  constructed,  preferably,  of  two  cylindrical  pieces  or  disks,  each 
having  such  a  curved  or  concaved  cut  on  its  inner  face,  extending  from  be- 
yond its  diameter  to  its  periphery,  that,  when  they  are  placed  with  their  curved 
faces  together,  the  curves  or  concaves  in  the  disks  will  form  a  groove  in  the 
head  the  size  and  shape  of  the  dressed  handle.  When  the  cutter  head  is  con- 
structed in  two  pieces,  the  latter  are  securely  fastened  together  by  bolts  pass- 
ing through  bolt  holes  in  each,  and  nuts,  or  otherwise  prevented  from  hav- 
ing  independent  motion.  Each  of  the  disks  forming  the  cutter  head  has  one 
or  more  openings  or  ditches,  flaring  at  the  top  on  the  outer  face  thereof,  de- 
creasing in  width  in  their  inward  progress,  and  terminating  at  the  bottom  in 
narrow  ".rescent-shaped  openings  in  the  curve  on  the  inner  face  of  the  disk,  the 
metal  t>eing  concaved  and  sharply  inclined  at  one  end  of  the  recesses,  to  per- 
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he  chips  from  the  cutter,  and  convexed  and  inclined 
>sile  end  to  form  beds  for  the  concaved  knives. 
thin  plates  of  steel,  beveled  at  their  cutting  ends 
or  bits,  concaved  on  theirculting  faces  to  fit  a  con- 
Che  openings  in  the  cutter  head,  mljusiable. thereon 
iieir  cutting  action  by  set  screws  working  through 
secured  by  said  set  screw  to  the  head.  *  •  • 
de  oC  adjustment  of  the  cutter  knives  used  may  be 
head  or  the  character  of  the  vtrood  to  be  shaped  may 
/e  found  that,  for  general  purposes,  six  knives — three  ^ 
,  the  knives  thereof  on  one  side  alternating  in  their 
.ve  with  those  on  the  other— is  a  very  satisfactory  and 
Tlie  bent  iiandle  is  held  by  the  operator  on  the  rest 
tin  into  the  groove  in  the  head,  which,  revolving  rap- 
.  revolutions  per  minute — by  the  action  of  its  cutters, 
landle  exposed  to  the  cutters  the  form  of  said  groove, 
ned  over  and  guided  into  the  groove  in  like  niuuner. 
and  corDpletiiig  the  rounding  of-the  handle.  *  *  * 
justed  to  the  disks  of  .the  cutter  head  upon  sharply  in- 
one  end  of  the  openings  in  the  disk,  thus  presenting 
i\e  knives  diagonally  to  the  plane  of  the  curved  portions 
M  the  manner  in  which  plane  bits  are  secured  to  the 
ne  on  the  other  side  forming  a  channel  for  the  discharge 
the  cutters,  and  are  adjustable  back  and  forth  within  the 
orking  in  slots  in  the  knives.  By  this  longitudinal  ad- 
f  the  cutting  action  of  the  knives  may  be  regulated." 

aur  claims,  which  are: 

d,  consisting  of  a  cylinder  with  a  groove  in  the  center  of 
.'esses  from  either  side,  terminating  in  narrow  u|)enings 
llie  adjustment  of  the  cutter  knive.s.  (2)  A  cutter  head 
cylindrical  disks,  each  with  such  a  concave  on  its  inner 
n  beyond  the  diameter  to  the  periphery,  that,  when  secured 
aces  together,  the  concaves  form  a  groove  on  the  periphery  . 
ending  to  the  shape  and  size  of  the  dressed  work,  with  one 
;tending  from  the  outer  face  of  each  disk,  diminishing  in 
;ress,  and  terminuting  in  a  narrow  opening  in  the  curve, 
le  cutters,  and  spouts  for  the  discharge  of  chips,  with  knives 
;nings.  (3)  A  cutter  head  constructed  of  two  cylindrical 
uch  a  concave  on  its  inner  face,  extending  from  beyond  the 
leriphery,  that,  when  secured  with  their  curved  faces  to- 
ves  form  a  gruove  on  the  periphery  of  the  head  correspoud- 
inil  size  of  the  dressed  work,  witli  one  or  more  recesses  ex- 
outer  face  of  each  disk,  diminishing  in  width  as  they  progress, 
narrow  opening  in  the  curve,  forming  beds  for  the  cutters 
edischarge  of  chips,  with  slotted  knives  secured  in  theopen- 
ible  longitudinally  therein  by  set  screws.    (4)  The  combipa- 

e.  the  cutter  head  with  groove  in  its  periphery,  and  one  or 
ioineach  side,  terminating  in  a  narrow  slit  on  the  groove, 
ves  so  curved  that  the  bevel  on  their  cutting  ends  presents  a 
I  gearing  by  which  the  head  is  actuated." 

5  are: 

e  claims  are  void  (or  want  of  patentable  novelty.  (2)  That 
13  not  the  original  and  first  inventor.  (3)  That  the  invention 
ise  by  the  inventor  and  others  more  than  two  years  before  the 
)Ued  for.   (4)  That  the  defendant  does  not  infringe." 
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An  attempt  is  made  by  the  proofs  to  carry  this  invention  back  to 
about  the  year  1868  or  1870,  but  the  proof  introduced  for  that  pur- 
pose is  of  so  uncertain  and  unsatisfactory  a  character  Jhat  I  do  not  con- 
sider it  as  estai)lishing  the  invention  at  an  earlier  period  than  the  date 
of  the  application  for  the  patent,  which  was  in  November,  1883.  This 
proof  comes  from  the  children  of  the  patentee,  Caverly,  mainly  the  tes- 
timony of  the  three  sons,  Herschel,  Ralph,  and  Thomas,  and  a  daugh- 
ter, Vesta,  who  testified,  in  substance,  that  their  father  made  a  model 
'  of  his  machine  as  early  as  1870,  and  made  an  operative  machine  as 
early  as  1871.  At  that  time  Herschel  was  about  15  years  old,  Ilalph 
was  about  13,  and  Thomas  about  9  years  old,  and  the  daughter  up- 
wards of  20  years  old.  No  remnants  of  the  old  machine  or  model  are 
produced.  No  one  is  called,  except  these  members  of  the  family,  who 
ever  saw  either  the  model  or  the  operative  machine,  and  altliougb  the 
operative  machine  required  castings  and  iron  work  which  Mr.  Caverly, 
not  being  an  iron  worker,  but  a  wagon  maker,  by  trade,  would  have  re- 
quired the  services  of  some  other  person  to  make  for  him,  or  at  least  to 
make  the  castings,  yet  none  of  the  persons  who  in  any  way  made  any 
of  these  parts  are  called  as  witnesses.  The  witness  Herschel  Caverly 
testifies  that  the  working  machines  made  by  his  father,  one  or  more  of 
them,  were  taken  to  Deere  &  Co.'s  plow  shop,  and  also  to  Harris' job- 
ing  shop,  and  there  tried  by  the  application  of  power,  but  no  one  is 
called  from  those  shops  who  ever  saw  or  heard  of  such  exhibition. 
Neither  of  these  witnesses  are  mechanics  or  accustomed  to  machinery; 
one  of  them  is  a  lady  who  is  not  shown  to  have  any  special  knowl- 
edge of  mechanical  matters,  or  more  than  women  generally  have;  and 
it  seems  to  me  impossible  that  they  can  carry  in  their  memories  the 
peculiar  characteristics  of  this  machine,  so  that  the  court  can  say,  from 
their  testimony,  that  it  is  clearly  established,  from  the  proof,  that  this 
invention  was  made  so  long  prior  to  the  application  for  the  patent. 
They  may  have  seen  a  cutter  head,  or  a  model  of  a  cutter  head,  made  by 
their  father,  but  neither  of  them  say  they  know  the  angle  at  which  the 
cutter  bits  were  set.  They  say  that  the  illustrative  model  produce*!  in 
evidence,  and  which  has  been  made  since  this  suit  was  commenced,  is 
like  the  cutter  head  made  by  their  father,  and  the  same  may  be  said 
of  the  "Grand  de  Tour,"  "Tx>uisville,"and  "Moline"  cutter  heads,  which 
are  in  evidence.  To  carry  the  date  of  the  invention  back  of  the  appli- 
cation for  the  patent,  the  proof  must  be  clear  and  convincing,  and 
this  is  far  from  coming  up  to  that  standard. 

.Upon  the  question  of  novelty,  the  proof  shows  that  between  1865  and 
1868  a  cutter  head  was  made  and  put  in  use  in  the  Grand  de  Tour 
Plow  Works,  at  Dixon,  111.,  which  showed  a  grooved  head  with  cutters 
inserted  in  the  groove,  and  in  all  respects  operating  like  the  machines 
covered  by  the  patent,  except  that  the  cutting  knives  were  set  so  that 
they  struck  the  wood  at  a  more  obtuse  angle.  One  of  these  old  cutter 
heads  is  produced  in  evidence,  and  the  testimony  in  relation  to  it  shows 
that  it  was  used  for  five  or  six  years,  during  which  time  many  thou- 
sands of  plow  handles  were  shaped  and  fiivshed  upon  it,  and  it  did 
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as  in  use  until  that  company  adopted  the  prao- 
w  handles  ready  finished,  instead  of  finishing 
proof  also  shows  that  between  the  years  1862 
I  vras  put  in  use  in  the  plow  factory  of  B.  F. 
y.,  'which  was  constructed  in  the  same  manner 
ers  to  construct  his;  that  is,  of  two  disks,  each 
<r  concaved  cut  on  its  inner  face,  extending  from 
hery ,  that,  wlien  they  are  placed  with  their  curved 
/es  or  concaves  in  the  disks  will  form  a  groove  in 
shape  of  the  article  to  be  dressed;  and  this  cutter 
v-idence.  The  cutters  in  this  cutter  head  were  in- 
from  the  sides  of  the  disks,  leaving  openings  for 
Toni.  the  cutters,  and  I  can  see  no  difference  in 
t  cvitter  head  and  the  Caverly  cutter  head.  There 
ence  in  the  angle  at  which  the  knives  struck  the 
:  of  cutting,  but  this  is  all  the  difference,  as  the| 
head  are  inserted  in  the  sides  of  the  disks  upon< 
S  so  as  to  present  their  cutting  edges  diagonally  toi 
sd  portion  of  the  disks,  thus  meeting  all  the  require-l 

•  construction.  Mr.  C.  H.  Pope,  the  expert  called  I 
estifies  that  this  B.  P.  Avery  &  Co.  cutter  head  was 
cts  the  same  as  the  one  used  by  the  defendants,  and' 
;re  to  be  an  infringement  of  complainant's  patent,  | 
operative  machine,  and  did  good  work.  The  proofj 
imilar  cutter  head  was  put  in  use  in  the  Louisville 

between  1871  and  1872,  and  for  some  years  after,  | 
I  works  were  kept  in  operation.  For  several  years 
cutter  head   was  in  use  at  the  works  of  the  Moline 

Moline,  111.,  one  half  of  which  was  introduced  in 
itterhead,  like  that  shown  by  Caverly,  was  constructed 

beveled  as  to  form  the  groove  when  the  disks  were 
with  openings  in  the  sides  of  the  disks  through  which 
s  were  inserted  into  the  groove,  and  in  all  respects, 
ion  and  operation  were  concerned,  they  seem  to  have 
.  that  covered  by  the  Caverly  patent,  except  that  the 
Ihe  cutter  knives  struck  the  wood  was  not  quite  as 
covered  by  the  Caverly  patent.  Mr.  Bartlett,  the  in- 
witness  examined  in  behalf  of  complainant,  testifies 
'A  this  cutter  about  1880,  and  that  after  bis  improve- 
bstantially  like  that  described  in  the  Caverly  patent. 
a  proof  a  patent  granted  March  31,  1863,  to  A.  A. 
nachine  for  bending  and  checking  hoop  bolls,"  which 
I  cutter  head  with  knives  which  the  inventor  says  "are  of 
id  are  fitted  obliquely  in  slots,  and  secured  in  proper 

screws  which  pass  through  oblong  slots  in  the  cutters, 
>art8  as  shown."    The  cutting  edges  of  the  cutters  pro- 

•  distance  beyond  the  beveled  sides  of  the  parts  of  the 
It  will  thus  be  seen  that  cutter  heads,  either  made  of 
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a  single  piece,  with  a  groove  of  the  proper  form  to  shape  the  mate- 
rial to  be  operated  upon,  or  made  of  two  disks  with  beveled  edges, 
which,  when  brought  together,  form  a  groove,  and  furnished  with  knives 
inserted  from  the  outside,  so  as  to  present  cutting  edges  in  the  groove  for 
the  shaping  of  the  material,  were  old  long  before  the  date  of  this  inven- 
tion. The  first  claim  of  the  patent  is  for  a  cutter  head  consisting  of  a 
cylinder  with  a  groove  in  the  center  of  its  periphery,  and  recesses  from 
either  side,  terminating  in  narrow  openings  on  such  groove  for  the  ad- 
justment of  the  cutter  knives.  All  there  is  in  this  claim  is  certainly  an- 
ticipated by  the  Wilder  patent,  from  which  I  have  just  quoted.  Evi- 
dently, Jrom  the  reading  of  the  Caverly  patent,  no  particular  shape  is  pre- 
scribed for  the  groove,  but  it  was  to  be  of  such  shape  as  was  desired  for 
the  shaping  of  the  material  to  be  operated  upon. 

The  second  and  third  claims  of  this  patent  are  objected  to  by  the  de- 
fendants, upon  the  ground  that  they  are  based  upon  a  preferential  mode 
of  constructing  the  device.     The  patentee  says  in  his  specifications: 

"The  cutter  head,  B,  is  of  cylindrical  form,  made  of  steel,  iron,  or  other 
suitable  material,  constructed  preferably  of  two  cylindrical  pieces  or  disks," 
etc. 

In  the  language  of  the  supreme  court  in  SeioaU  v.  Jones,  91  U.  S.  1S5: 
"This  is  not  of  the  substance  of  the  patent.  A  recommendation  is  quite 
different  from  a  requirement.  The  latter  is  a  demand,  an  essential,  a  neces- 
sity. The  former  is  a  choice  or  preference  between  different  modes  or  sub- 
jects, and  is  left  to  the  pleasure  or  judgment  of  the  operator.  He  may  adopt 
it.  *  *  *  The  principle  is  this:  The  omission  to  mention  in  the  speci- 
fication something  which  contributes  only  to  the  degree  of  benefit,  providing 
the  apparatus  would  work  beueticially  and  be  worth  adopting  without  it.  is 
not  fatal,  while  the  omission  of  what  is  known  to  be  necessary  to  the  enjoy- 
ment of  the  invention  is  fatal.  Accordingly,  when  the  inventor  says,  *I 
recommend  the  following  method,' he  does  not  thereby  constitute  such  method 
a  portion  of  his  patent." 

But,  without  being  hypercritical,  I  am  unable  to  see  what  there  is  de- 
scribed in  the  specifications,  or  in  the  second,  third,  and  fourth  claims, 
which  was  not  in  the  older  devices  shown  in  the  proof.  The  Molina 
and  Louisville  cutter  heads  were  made  with  two  di.sks;  they  had  cutter 
knives  inserted  through  the  recesses  extending  from  the  outer  face  of  each 
disk  into  the  groove,  and  forming  beds  for  the  cutters,  and  spouts  for  the 
discharge  of  the  chips,  the  slotted  knives  were  secured  in  the  openings 
and  adjusted  longitudinally  thereon  by  set  screws.  In  other  words,  all 
the  elements  of  the  complainant's  patent  are  found  in  these  old  working 
cutter  heads  of  the  Grand  de  Tour  Plow  Company,  the  Louisville  Agri- 
cultural Works,  the  Avery  Plow  Company,  the  Moline  Plow  Company, 
and  the  Wilder  patent,  and  most  of  them  date  back  much  earlier  than 
even  the  witnesses  for  the  complainant  would  carry  Caverly's  invention. 

It  is  strenuously  urged,  however,  on  behalf  of  complainant,  that  the 
angle  at  which  Caverly  set  his  cutters  was  such  as  to  make  his  machine 
operate  better  than  either  of  the  prior  cutter  heads  which  have  been  re- 
ferred to.  The  proof  shows  by  the  complainant's  expert,  Bartlett,  that 
46  degrees  is  the  proper  angle  at  which  the  plane  bit  or  cutter  should  be 
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>3t  effective  and  smoothest  work,  and  the  corn- 
show  that  the  knives  in  the  complainant's  pat- 
angle.     It  may  be  sufficient  to  say  that  there 
inant's  patent  which  defines  the  angle  at  which 

He  says: 
ie  disks  of  the  cntter  head  upon  sharply  inclined 
ig  the  cutting  edges  of  the  knives  diagonally  to  the 
ns  of  the  diska,    •    *    *    similar  to  the  manner 
:ured  to  the  plane  frame." 

)t  instruct  the  persons  making  a  machine  after 
1  the  Caverly  patent  as  to  what  angle  to  set  the 
ey  may  do  the  best  work.  The  Wilder  patent 
he  cutters  should  he  fitted  "obliquely"  in  slots 
,  and  Mr.  Bartlett,  plaintiff's  witness,  says  that 
me  irons  had  been  set  for  very  many  years  at 
degrees.  This,  then,  was  common  knowledge, 
with  the  use  of  .the  ordinary  plane  knew  that  45 
ight  angle  for  effective  cutting  by  the  plane  bits, 
r  in  defining  the  angle  at  which  the  knives  shall 
•.  Wilder  says,  "They  are  to  be  set  obliquely," 
y  are  to  be  set  diagonally,"  to  the  plane  of  the 
iisks;  so  that  neither  of  these  patents  instructs 
angle  the  knife  should  be  set,  but  leaves  that  to 
lie  who  constructs  the  machine.  For  some  rea- 
i,  the  Grand  de  Tour  head  were  set  with  but  a 
:e  of  the  work.  The  Louisville,  Avery,  and  the 
at  something  more  than  45  degrees;  some  of  the 
3  say  they  were  set  as  high  as  60  degrees,  but 
ire  set  at  45,  60,  80,  or  85,  it  is  but  a  matter  of 
s  left  to  the  judgment  of  the  mechanic  who  con- 
ind  is  not  a  matter  of  invention.  It  was  not  new 
ther  cutting  tools,  at  an  angle  of  45  degrees,  but, 
vas  a  very  old  mode  of  setting  them.  "It  is  the 
w,  and  not  the  arrival  at  a  comparative  superiority 
in  that  which  is  already  known,  which  the  law 
property,  and  which  it  secures  by  a  patent." 
ill.  112.  The  proof  shows  that  all  these  old  cut- 
ed  fairly  well;  that  a  great  deal  of  work  was  done 
be  that  the  Caverly  cutter  head  is  better  by  reason 
mgle  of  the  cutters,  but  "the  change  was  only  in 
itly  not  patentable."     Chtida  v.  Brooklyn,  105  U. 

s  that  the  "Molina  cutter  head,"  one  disk  of  which 
actual  and  public  use  in  the  defendants'  shops  at 
years  before  the  ai)plication  for  the  Caverly  pat- 
le  proof  also  strongly  tends  to  show  that  Caverly 
hile  it  was  so  in  use;  and  that  his  place  of  work 
3  cutter  head  was  located  as  to  raise  the  presump- 
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tion  that  he  most  have  known  of  such  use.  But  such  public  use  would 
defeat  hie  patent,  whether  be  knew  of  it  or  not.  It  being  then  abund- 
antly shown  from  the  proofs  that  grooved  cutter  heads,  with  cutting 
knives  located  in  the  groove,  and  set  with  some  degree  of  angularity, 
were  known  and  in  use  long  prior  to  the  alleged  invention  by  Caverly, 
there  is  no  patentable  invention  shown  in  complninant's  patent,  because 
merely  to  change  the  angle  of  the  cutters  so  they  should  conform  to  the 
old  and  well-known  angle  of  the  plane  bits  is  only  such  an  improve- 
ment on  the  old  cutter  beads  as  any  skilled  mechanic  could  make,  and 
did  not  involve  invention.  If  these  old  devices  had  been  wholly  inop- 
erative, and  Caverly  had  discovered  that,  by  setting  the  cutters  at  an 
angle  of  45  degrees,  they  would  become  operative, — that  is,  if  the  old 
ones  produced  no  result  and  his  produced  a  new  result, — then  his  de- 
vice might  have  risen  to  the  dignity  of  an  invention.  "The  specification 
ought  to  distinguish  the  invention  from  things  before  known,  and  to  en- 
able any  one  skilled  in  the  art  to  make  and  use  the  same."  Hogg  v. 
Emerson,  6  How.  437.  But  the  proof  shows  that  these  older  devices 
not  only  worked,  but  that  they  worked  fairly  well,  and  hence  the  most 
that  could  have  been  said  for  Caverly  is  that  his  machine  was  better 
than  those  that  had  preceded  it,  if  he  had  instructed  the  public  by  hia 
patent  at  just  what  angle  the  bits  should  be  placed.  But  the  trouble 
with  his  patent  is  he  does  not  do  this.  He  merely  says  they  are 
"sharply  inclined,"  and  "presenting  the  cutting  edges  of  the  knives  diag- 
onally." These  directions  fall  far  short  of  telling  the  angle  at  which 
the  bits  should  be  set.  And  as  I  have  already  said,  all  the  older  cutter 
heads  showed  their  cutters  set  at  an  angle, — the  later  ones  much  sharper 
than  the  earlier  ones.  And  the  instruction  in  the  Caverly  patent  is  no 
more  definite  as  to  the  angle  than  that  of  the  Wilder  patent,  which  di- 
rects that  the  cutters  be  set  "obliquely."  I  conclude  from  the  proof  in 
this  case  that  the  merit  of  setting  the  cutters  at  about  the  angle  of  a 
plane  bit  is  really  due  to  Mr.  Bartlett,  who  quite  closely  approximated 
to  that  angle  in  his  improvement  of  the  old  Muline  cutter  head  in  1880. 
Mechanical  improvements  have  also  been  made  of  late  in  this  class  of 
machines  by  making  the  groove  deeper,  so  that  it  holds  the  handle 
more  firmly  while  being  dressed.  This  improvement,  however,  did  not 
come  from  any  instruction  given  by  this  patent,  but  from  experience  in 
the  use  of  the  machine. 
For  these  jreasons  the  aoit  will  be  dismissed,  for  waot  of  equi^. 
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.  Co.  V.  CoEUR  d'Alene  Ry.  &  Nav.  Co. 

7ourt,  D.  Idaho.    October  21, 1892.) 

liOHT  o»  Wat— How  asd  Whew  Acqotred. 
(I  Supp.  Bev.  St,  2d  Ed.,  91^  among  other  things  grants 
:  lands  to  any  "doly-organized  "  railroad  company  whlcli 
:cretary  of  the  interior  a  copy  of  Its  articles  of  iooorpora- 
ts  organization.  Held,  that  the  "due  organization, "  and 
'Of*  thereof,  are  conditions  precedent  to  the  acquiiement 
of  way.  I 

railroad  compnny,  organized  under  a  territorial  statute 
3t  out  in  some  detail  in  ita  articles  of  incorporation,  sub- 
te,  ^'  filing  supplemental  articles,  so  as  to  cross  certain 
zed,  for  the  purpose  of  bnilding  a  inntd  over  such  lands, 
e  supplemental  articles,  and  can  only  acquire  a  right  of 
oof,  in-the  manner  specified,  of  such  organization. 

e  that  a  railroai)  has  filed  the  documentary  proof  of  organ. 
by  the  commissioner  of  the  general  land  office,  of  a  com- 
ident  of  the  railroad  to  the  secretary  of  the  interior,  stat- 
ismits  therewith  the  necessary  documents,  which  com- 
.s  received  at  the  interior  department  on  a  curtain  date. 
It  which  the  railroad  can  have  acquired  the  right  of  way. 

lASIZATtOS. 

lij?6,  i  301,  provide  that  the  due  incorporation  of  a  odm- 
ler  proof  or  acts,  operate  as  its  organization.  Held,  that 
ary  of  the  Interior  of  a  copy  of  articles  of  incorporation  of 
itute,  and  a  copy  of  the  statute,  operates  as  proof  of  the 
meaning  of  1  8upp.  Rev.  St.  91,  and  the  right  of  way  over 
ited  is  acquired  at  the  date  of  such  filing. 

BVBT. 

1  which  has  not  yet  complied  with  the  conditions  of  the 
.,  as  against  another  railroad  which  has  complied  with  such 
tt  made  no  survey. 

OS— Ekbo!<eocs  Plat  FtLBD  bt  Histakb. 

>upp.  Rev.  St.,  2d  Ed.,  91)  provides,  among  other  things,  that 
n  surveyed  public  lands,  shall  be  filed  within  12  months.  A 
>  routes  over  unsurveyed  public  lands,  and  by  mistake  filed 
ig  route.  Another  railroad  had  previously  made  an  unau- 
k  no  further  steps  until  the  first  road  was  completed  and 
tt  the  first  road  was  not  required  to  fUe  any  plat,  and  the 
tied  or  damaged  by  the  filing  of  the  erroneous  plat. 

ejectment  by  the  Washington  &  Idaho  Railroad 
Coeur  d'Alene  Railway  &  Navigation  Company 
)f  way  over  public  lands.     Judgment  for  defend- 

plaintjff. 

.  AWert  Hagan,  for  defendants. 

dge.  This  action  is  ejectment  for  a  railroad  right 
I  strip  of  grounil  200  feet  wide  by  4,100  feet  long, 
X,  Idaho,  and  on  the  unsurveyed  public  lands  of 
)n1y  the  first-named  defendant  appears  in  the  ac- 
for  its  claim  to  the  premises  in  controversy,  relies 
f  the  act  of  congress  approved  March  3,  1875,  (1 
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Supp.  Rev.  St.,  2d  Ed.,  91,)  by  section  1  of  which  it  i3  provided  that  the 
right  of  way  through  the  public  lands  "is  hereby  granted  to  any  railroad 
duly  organized  under  the  laws  of  any  state  or  territory,  *  *  *  which 
shall  have  filed  with  the  secretary  of  the  interior  a  copy  of  its  articles 
of  incorporation,  and  due  proof  of  its  organization  under  the  same." 
The  construction  of  this  statute  cannot  be  the  subject  of  doubt.  It  re- 
quires the  performance  of  certain  conditions  prior  to  the  operation  of  the 
grant.  The  right  is  not  to  a  corjjoration  to  be,  but  to  one  that  is,  organ- 
ized; not  to  one  which  shall  subsequently  file  its  articles  of  incorpora- 
tion, and  due  proof  of  its  organization,  but  to  that  which  has  done  so. 
The  govenunent  simply  makes  an  oflfer  which  ripens  into  a  grant  or  a 
contract  the  instant  the  prescribed  conditions  are  performed.  An  at- 
tempt to  exercise  the  privilege  does  not,  through  relation,  become  a  vested 
right  by  a  subsecjuent  performance  of  those  conditions,  but  the  several 
f^teps  recited  in  the  statute — the  organization  of  the  company  and  the 
due  filing  of  its  articles  of  incorporation  and  the  proof  of  such  organiza- 
tion— must  be  taken  by  any  corporation  before  it  can  obtain  any  claim 
whatever  to  such  right  of  way  over  the  public  lands,  and  any  of  its  acts 
or  claims  made  to  procure  such  right  prior  to  a  compliance  with  the 
statutory  conditions,  being  without  the  authority  of  law,  can  confer  no 
rights,  and  certainly  not  as  against  the  company  which  does  comply 
with  the  law.  Attention  has  not  been  directed  to  any  construction  of 
this  statute  by  the  national  courts,  but  the  foregoing  views  may  be  in- 
ferred from,  if  not  fully  sustained  by.  New  Brighton  <t  N.  C.  R.  Co.  v. 
Pittsburgh,  Y.  tL-  C.  R.  Co.,  105  Pa.  St.'l3.  RaUroad  Co.  v.  Sltire,  (Minn.) 
20  N.  W.  Rep.  229;  Railroad  Co.  v.  Dans,  (Fla.)  7  South.  Rep.  30; 
and  Lrirscti  v.  Railway  Co.,  (Or.)  23  Pac.  Rep.  976. 

From  the  testimony  it  appears  the  plaintiff  company  was  organized 
July  3,  1886,  under  the  laws  of  Washington  Territory,  but  whether 
duly  organized  according  to  those  laws  has  not  been  shown,  nor  are 
they,  as  they  then  existed,  now  accessible  to  the  court;  but  from  the 
fact  that  plaintiff,  in  its  articles  of  incorporation,  set  out  in  some  detail 
the  general  description  of  the  proposed  route  its  road  would  take,  it  may 
be  presumed  the  statute  of  said  territory  provided,  as  most  statutes  Uf)on 
the  same  subject  do,  that  such  route  and  the  termini  must  be  described 
in  the  articles  of  incorporation.  It  appears  by  plaintiff's  said  articles 
that  its  proposed  road  was  to  run  from  a  point  in  said  territory  to  the 
town  of  Wardner,  in  Shoshone  county,  Idaho,  which  did  not  include 
the  right  of  way  or  ground  in  controversy.  It  follows,  therefore,  by 
plaintiff's  own  showing,  that  when  it  was  so  organized  it  was  not  for  the 
purpose  of  building  a  road  over  this  ground,  and  that  it  did  not  then 
claim  any  right  of  way  over  it.  It  did,  however,  by  supplemental  ar- 
ticles of  incorporation,  entered  into  on  the  8th  day  of  November,  1886, 
provide  for  an  extension  of  its  road  through  the  town  of  Wallace,  over 
the  premises  in  controversy,  and  therein  described  the  route  of  the  same. 
This  latter  date  is  therefore  the  earliest  at  which  ^jlaintiff  was  organized 
to  build  a  road  over  such  premises. 
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with  the  secretary  of  the  interior  copies  of  its 

ginal  and  supplemental,  and  due  proof  of  its 

■  shown.     The  only  evidence  tending  to  estab- 

certified  by  the  commissioner  of  the  general 

r  a  cumoQunication  of  the  president  of  plaintiff 

he  secretary  of  the  interior  on   December  2, 

1  that  he  transmits  therewith,  to  said  secretary, 

incorporation,"  and  a  copy  of  the  Washington 

incorporation  was  made,  which  bears  an  in- 

the  interior  department,  on  the  22d  day  of  De- 

t  "  incloses  copy  of  articles  of  incorporation  and 

."     Wliile  this  is  not  an  explicit  statement  that 

al  articles  was  also  filed,  yet  it  may  be  admitted 

follows  that  the  22d  day  of  December,  1886, 

en,  by  a  compliance  with  the  other  conditions  . 

LifF  was  fully  authorized  to  enter  upon  the  dis- 

urpose  of  claiming  or  occupying  them  as  a  right 

on  this  last-named  date  the  grant  from  the  gov- 

:t,  provided  such  premises  were  then  unclaimed 

loeur  d'AIene  Railway  &  Navigation  Company) 
the  laws  of  Montana  territory  on  the  6th  day  of 
rticles  describes  and  includes,  as  a  portion  of  its 

the  premises  in  question.  On  the  20th  day  of 
I  with  the  secretary  of  the  interior  a  copy  of  its 
y  of  the  Montana  statute  under  which  it  was  in- 
th  of  which,  officially  certified  to  by  the  commis- 
nd  office,  are  in  evidence.  Section  301  of  said 
;s  that  the  due  incorporation  of  a  company  shall, 
)r  acts,  operate  as  its  organization;  hence  filing 
if  of  the  incorporation  operated  also  as  proof  of 
lus  appears  that  defendant,  by  said  20th  day  of 
3d  with  the  statute,  and  was  on  that  date  author- 
ecessary  for  the  possession  and  acquisition  of  the 
ersy,  and  in  this  respect  was  prior  to  plaintiff. 

defendant  ran  the  survey  of  its  line  over  such 
y  after  the  plaintiff  surveyed  its  route  over  prac- 

But,  as  before  concluded,  the  plaintiff  was  not 

possession  of  the  premises  prior  to  the  22d  day 
ts  said  survey,  on  the  28th  day  of  October,  1886, 
atever  upon  it  as  against  defendant, 
plaintiff  that  defendant  surveyed  three  different 
illace,  indicated  on  exhibits  as  "A,"  "B,"  and  "C," 
in  dispute,  and  that  on  the  8th  day  of  November, 
ical  land  office  a  plat  of  its  route  in  which  line  B 
lie  adopted,  and  that  plaintiff  was  thereby  misled 
ideuce  shows  that  the  filing  of  line  B  was  not  to 
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deceive  plaintiff,  but  was  done  by  mistake,  and  that  C  was  the  line 
adopted,  and  the  one  of  which  it  was  intended  to  file  a  plat.  But  can 
plaintiff  complain  of  this?  The  only  provision  of  said  act  of  congress 
requiring  the  filing  of  such  plat  in  the  local  land  office  is  that  of  section 
4,  directing  that,  within  12  months  after  the  location  of  any  section  of 
20  miles  of  road,  if  upon  surveyed  lands,  or  if  upon  unaurveyed  lands 
withhi  12  months  after  the  survey  thereof  by  the  United  States,  the 
plat  of  same  shall  be  so  filed.  It  may  be  doubted  that  the  filing  of  such 
plat  is  required  for  the  purpose  of  giving  notice  to  others  who  may  de- 
sire to  occupy  such  lands,  but,  as  such  filing  is  not  required  until  after 
the  lands  are  surveyed,  it  .seems  more  probable  that  it  is  to  operate  as 
notice  to  the  government  that  it  may  exclude  from  its  sales  of  lands  such 
located  rights  of  way.  However  this  may  be,  it  appearing  that,  at  the 
times  above  named,  the  lands  were  unsurveyed,  the  defendant  was  not 
reijuired  to  file  any  plat.  But  it  further  appears  that  plaintiS*,  after 
making  its  unauthorized  survey  on  said  28th  day  of  October,  did  no 
other  act  upon  the  premises  nor  took  any  possession  thereof,  until  it  made 
another  survey  in  the  year  1888,  prior  to  which  defendant  had  com- 
pleted its  road  over  said  premises,  and  was  in  full  operation  and  posses- 
sion of  the  same.  Plaintiff  cannot,  therefore,  complain  that  it  was  mis- 
led or  damaged  by  such  erroneous  filing  of  said  plat.  The  judgment 
must  be  that  plaintiff  take  nothing  by  this  action,  and  that  defendant 
recover  its  costs,  and  it  is  so  ordered. 
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AltRO'W    t>.   HkNDERSON  «t  ol. 
"Jtmrt,  £>.  InMmxA.    October  10, 1893.) 
XTo.  7,968. 

■    OBrENDXNTS— SRPA&iBLB  COKTROVBBflT. 

tl  arrest  and  imprisonment  and  for  malictoas  prosecution, 
artr  against  two  defendants  jointly,  cannot  be  removed  by 
court,  under  Act  March  3,  1875,  $  2,  upon  the  ground  of  a 
ind  the  fact  that  the  defendant  seeliing  removal  bas  tiled 
not  make  such  cause  of  action  separable. 

y  John  W.  O'Harrow  against  John  W.  Henderson 
•ess  Company.  On  motion  to  remand.  Granted. 
:u,  District  Judge; 

Vpril,  1885,  the  plaintiff,  O^Harrow,  filed  his  com- 
iphs  in  the  superior  court  of  Marion  county,  Ind., 
I  Henderson  and  the  express  company.  The  first 
recovery  of  damages  for  wrongful  arrest  and  impris- 
•ant  or  process  of  law.  The  second  is  for  malicious 
e  17th  day  of  April,  1885.  the  defendant  the  Adams 
led  its  motion  in  writing  to  quash  the  return  of 
pon  it,  which  was  overruled  by  the  court.  On  the 
1885,  the  defendant  Henderson  filed  his  separate  aii- 
raphs.  Two  paragraphs  were  special,  and  one  in  de- 
1  day  of  April,  1885,  the  defendant  Henderson  filed 
;d  petition,  accompanied  by  a  proper  bond,  praying 
f  the  cause  from  the  state  court  into  this  couit.  On 
;.  1885,  the  prayer  of  the  petition  wns  granted,  and 
ordered  to  be  transferred  into  this  court.  The  plain- 
nd. 

Ktm,  for  plaintiff. 
I,  for  defendants. 

ct  Judge,  {afUr  stating  the  facts.")  This  is  an  action 
forwrongfal  arrest  and  imprisonment  and  for  malicious 
\e  wrongs  are  alleged  to  have  been  jointly  committed 
ts.  The  cause  must  be  remanded.  One  of  two  or  more 
as  joint  wrongdoers,  cannot  remove  such  cause  of  action 
:l  into  the  United  States  circuit  court.  It  has  often  been 
action  brought  in  a  state  court  against  two,  jointly,  for 
e  removed  by  either  of  them  into  the  circuit  court  of  the 
under  Act  March  3,  1875,  c.  137,  §  2,  upon  the  ground 
ontroversy  between  the  plaintiff  and  himself.  The  fact 
ant  asking  the  removal  has  filed  separate  defenses  does 
cause  of  action  separable,  although  the  plaintiff  might 
;he  action  against  either  alone.  Ptrte  v.  Tvedt,  115  U.  S. 
.  Rep.  1034, 1161;  SUxine  v.  Andmm,  117  U.  S.  275,  6 
ao.9-49 
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Sup.  Ct.  Rep.  730;  Plymouth  Consolidated  Gold  iFin.  Co.  v.  Amador  &  S. 
Canal  Co.,  118  U.  S.  264,  6  Sup.  Ct.  Rep.  1034;  Hedge  Co.  v.  Fuller, 
122  U.  S.  535,  7  Sup.  Ct.  Rep.  1265;  Railroad  Co.  v.  Wangdin,  132  U.. 
S.  599,  10  Sup.  Ct.  Rep.  203.     Remanded.     Exception  by  defendant. 


St.  Louis  R.  Co.  v.  Pacific  Ry.  Co. 

(Circuit  Court,  S.  D.  California.    November  18, 1893.) 

1.  Circuit  Courts— JnmsDiCTioif — Diverse  Citizenship— Corporations. 

Under  Act  Aug.  13, 1888,  (3S  St.  at  Large,  p.  433,)  }  1,  providing  that,  "where  tba 
iurisdlction  is  founded  only  on  the  fact  that  the  action  is  between  oiticens  of  dif- 
ferent states,  suit  shall  be  brought  only  in  the  district  of  the  residence  of  either 
plaintiff  or  defendant, "  the  circnit  court  for  the  southern  district  of  California  has 
no  jurisdiction  of  suoh  a  suit  by  a  Missouri  corporation  against  an  lUinois  corpo- 
ration, although  the  latter  was  organized  for  the  purpose  of  doing  business  in  the 
southern  district  of  California,  and  has  its  principal  office  there. 

9.  Bakk — Jurisdiction  bt  Consent. 

The  fact  that  defendant  filed  an  answer  on  the  merits  would  not  authorize  the 
maintenance  of  sach  a  suit,  lor  this  would  be  to  give  jurisdiction  by  consent  in  a 
case  not  within  the  general  jurisdiction  of  the  court. 

At  Law. 

W.  P.  Gardiner,  AUen,  Oowrey  &  MiUer,  and  Edwin  Walker,  for  plain* 
tiflf. 

S.  C.  Hubbell  and  /.  S.  Chapman,  for  defendant. 

Ross,  District  Judge.  This  is  a  motion  to  disduss  the  suit  for  want 
of  jurisdiction,  made  after  the  filing  of  an  answer  to  the  merits,  but  be- 
fore trial.  The  answer,  however,  also  denied  the  jurisdiction  of  the 
court.  It  is  well  settled  that  the  circuit  courts  have  no  jorisdiction  ex- 
cept such  as  is  conferred  by  the  constitution  and  laws  of  the  United 
States,  and  that  to  bring  a  case  within,  it  the  jurisdiction  must  be  affirm- 
atively shown.  The  controversy  between  the  parties  to  the  present  suit 
grows  out  of  contract,  and  the  asserted  jurisdiction  of  this  court  is 
founded  solely  on  the  diverse  citizenship  of  the  parties.  The  complaint 
alleges  that  the  plaintiff  is,  and  at  all  times  therein  mentioned  has  been, 
a  corporation  duly  organizeil  under  the  laws  of  the  state  of  Missouri, 
and  a  citizen  and  inhabitant  thereof,  having  it<<  principal  place  of  busi- 
ness in  the  city  of  St.  Louis,  of  that  state;  that  the  defendant  is,  and 
at  all  the  times  mentioned  in  the  complaint  has  been,  a  corporation 
duly  organized  under  the  laws  of  the  state  of  Illinois,  and  a  citizen  of 
that  state,  having  its  principal  plac^  of  business,  however,  at  the  city 
of  Los  Angeles,  state  of  California,  and  is,  and  has  been  duriog  the  times 
meiitioned  in  the  complaint,  an  inhabitant  of  the  city  of  Los  Angeles, 
state  of  California;  that  the  defendant  corporation  was  organized  for  the 
purpose  of  doing  business  in  Los  Angeles  city,  the  chief  object  of  which 
was  and  is  the  construction,  extension,  and  opesrataon  of  streetncar  lines. 
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xpressed  in  its  articles  of  incorporation;  that 
times  mentioned  in  the  complaint  has  been,  a 
'.alifornia  providing  that  every  corporation  cre- 
>y  the  laws  of  any  other  slate,  and  doing  busi- 
ifornia,  shall,  within  60  days  from  the  timei  of 
iness  in  this  state,  designate  some  person  resid- 
lich  the  principal  place  of  business  of  such  cor- 
f  California  is,  on  whom  process  issued  by  au- 
r  law  of  said  state  of  California  may  be  served; 
irther  provides  that  such  service  shall  be  made 
manner  as  shall  be  prescribed  in  case  of  service 
i  foreign  corporations,  and  such  service  shall  be 
srvice;  that  the  defendant  coriwration  did  here- 
1  state  statute,  designate  one  John  J.  Aiken,  who 
;  been  a  pergon  residing  in  the  county  of  Los  An- 
a,  as  a  person  upon  whom  proqess  issued  by  au- 
ly  law  of  the  state  of  California  may  be  served; 
,  corporation  has  consented  to  be  sued  in  this  dis- 
pon  which  it  acquires  the  right  to  do  business  in 

v.  Mining  Co.,  145  U.  S.  444,  12  Sup.  Ct.  Rep. 
t  adjudged  was  that  under  the  act  of  March  3, 
)  as  amended  by  the  act  of  August  13,  1888,  (25j 
e  jurisdiction  of  the  circuit  courts  of  the  United 
ncorporated  in  one  state  only  cannot  be  compelled 
;ourt  of  the  United  States  held  in  another  state,  in 
place  of  business,  to  a  civil  suit,  at  law  or  in! 
citizen  of  a  different  state.     But  the  sole  reason^ 
)n  cannot  be  compelled  to  answer  to  such  a  suit  is' 
s  no  jurisdiction  over  the  parties.     In  that  case,, 
ter  referring  to  the  judiciary  act  of  September  24, 
sequent  acts  of  congress  in  relation  to  the  jurisdic-, 
courts,  including  the  act  of  March  3,  1887,  as; 
Uigust  13,  1888,  say: 

th  in  its  original  form  and  as  corrected  in  1888,  re-en- 
',ivil  suit  shall  l>e  brought  against  any  person  in  any 
t  whereof  he.  is  an  inhabitant,  but  omits  the  clause  ai- 
besueO  in  the  district  where  he  is  found,  and  adds  this 
tlie  jurisdiction  is  founded  only  on  the  fact  that  the 
ens  of  different  states,  suit  sIihII  be  brought  only  in  the 
ce  of  either  the  plaintllT  or  the  defendant.'  24  St.  p. 
s  has  been  adjudged  by  this  court,  the  last  clause  is  by 
next  preceding  clause,  which  forbids  any  suit  to  be 
listrict  than  that  whereof  the  defendant  is  an  inhabit- 
that  •  where  the  jurisdiction  is  founded  upon  any  of 
in  tills  section,  except  the  citizenship  of  the  parties,  it 
le district  of  which  the  defendant  is  an  inhabitant;  but, 
I  is  founded  solely  upon  the  fact  that  the  parties  areciti- 
s,  the  salt  may  be  brought  in  tlie  district  in  which  either 
ifendant  resides.'     Machine  Co.  v.  Walthem,  184  U.  S. 
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41,  43,  lOSup.  Ct.  Bep.  485.  And  the  geoeral  object  of  tbis  act,  as  appears 
upon  its  face,  and  as  has  been  often  declared  by  tbis  court,  is  to  contract,  not 
'  to  enlarge,  the  jurisdiction  of  the  circuit  courts  of  the  United  States.  Smith 
V.  Lpoh,  133  U.  8.  315,  320,  10  Sup.  Ot.  Rep.  303;  In  re  Pennsylvania  Co.. 
137  U.  8.  451,  454,  11  Sup.  Ct.  Bep.  141;  fiak  *.  Hmarie,  142  U.  8.  469, 
467,  12  Sup.  Ct.  Bep.  207.  As  to  natural  persona,  therefore,  it  cannot  be 
doubted  that  the  effect  of  this  act,  read  in  tJie  light  of  earlier  acts  upon  the 
same  subject,  and  of  the  judicial  construction  thereof,  is  that  the  phrase 
■  district  of  the  residence  of  '  a  person  is  equivalent  to  '  district  whereof  be 
is  an  inhabitant,'  and  cannot  be  construed  as  giving  jurisdiction,  by  reason 
of  citizenship,  to  a  circuit  court  held  in  a  state  of  which  neither  party  is  a 
citizen,  but,  on  the  contrary,  restricts  the  jurisdiction  to  the  district  in  which 
one  of  the  parties  resides,  within  the  stale  of  which  be  is  a  citizen;  and  that 
this  act,  therefore,  having  taken  away  the  alternative  permitted  in  the  ear- 
lier acts,  of  suing  a  person  in  the  district  ■  in  which  he  shall  be  found,'  re- 
quires any  suit,  the  jurisdiction  of  which  is  founded  only  on  its  being  be- 
tween citizens  of  different  states,  to  be  brought  in  the  state  of  which  one  is  a 
citizen,  and  in  the  district  therein  of  which  be  is  an  inhabitant  and  resident. 
In  the  Case  of  a  corporation,  the  reasons  are,  to  say  the  least,  quite  as  strong 
lor  holding  that  it  can  sue  and  be  sued  only  in  the  state  and  district  in  which 
it  bais  been  incorporated,  or  in  the  state  of  which  the  other  party  is  a  citizen. 
*  *  *  The  statute  now  in  question,  as  already  observed,  has  repealed  the 
permission  to  suea  defendant  in  a  district  in  which  he  is  found,  and  has  per- 
eqiptorily  enacted  that,  'where  the  jurisdiction  is  founded  only  on  the  fact 
that  the  action  is  between  citizens  of  different  states,  suit  shall  be  brought 
only  in  the  district  of  the  residence  of  either  the  plaintiff  or  the  defendant.' 
In  a  ease  between  natural  p>ersons,  as  has  been  seen,  this  clause  does  not  al- 
low the  suit  to  be  brought  in  a  state  of  wluoh  neither  is  a  citizen.  If  con- 
gress, in  framing  tliis  clause,  did  not  have  corporations  in  mind,  there  is  no 
reason  for  giving  the  clause  a  looser  and  broader  construction  as  to  artificial 
persons,  who  were  not  contemplated,  than  as  to  natural  persons,  who  were. 
If,  as  it  is  more  reasonable  to  suppose,  congress  did  have  corporations  in 
mind,  it  must  be  presumed  also  to  have  had  in  mind  the  law,  as  long  and  uni- 
formly declared  by  this  court,  that,  within  the  meaning  of  the  previous  acts 
of  congress  giving  jurisdiction  of  suits  between  citizens  of  different  states,  a 
corporation  could  not  be  considered  a  citizen  or  a  resident  of  a  state  in  which 
it  had  not  been  incorporated. " 

Applying  this  reasoning  to  the  facts  of  the  present  case,  it  is  obvious 
that  this  court  has  no  jurisdiction  of  the  parties  to  the  suit,  because  nei- 
ther is  a  citizen  of  this  state.  Nor  is  either  a  resident  of  this  district  or  of 
this  state.  In  Shaxo  v.  Mining  Co.,  supra,  the  court  cite  with  approval 
the  previous  cases  of  Insurance  Oo.  v.  FYancis,  11  Wall.  210,  and  Ea 
parte  SchoUenberger,  96  U.  S.  369.     In  the  former  case  the  court  said: 

"A  corporation  can  have  no  legal  existence  outside  of  the  sovereignty  by 
which  it  was  created.  Its  place  of  residence  is  there,  and  can  be  nowbero 
else.  Unlike  a  natural  person,  it  cannot  change  its  domicile  at  will,  and, 
althoagb  it  may  be  permitted  to  transact  business  where  its  charter  does  not 
operate,  it  cannot,  on  that  account,  acquire  a  residence!  there." 

And  in  Ex  parte  SchoUenberger: 

"A  corporation  cannot  change  its  residence  or  its  citizenship,  it  can  have 
its  legal  home  only  at  the  place  where  it  is  located  by  or  under  the  authority 
of  its  charter;  but  it  may  by  its  agents  transact  business  anywhere,  unless 
prohibited  by  its.charter  or  excluded  by  local  laws." 
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e  rule  that  the  right  to  be  8ued  in  a  particular 
re,  which  may  be  waived  by  plea  to  the  merits, 
f  controversy  must  be  within  the  general  juris- 
efined  by  the  statute.  To  apply  that  rule  to  a 
neral  jurisdiction  would  be  to  affirm  that  con- 
1,  which  manifestly  cannot  be  done.  The  mo- 
or want  of  jurisdiction  must  be  granted,  and  it 


rROT.IBRATION    Co.  V.  JaCKSOH. 
rt,  W.  V.  Tenncsgee.    September  30,  1892.) 
No.  444. 

tRER — SRTTING  for  AROCHKST. 

utiff  to  set  down  a  demurror  for  argument  on  the  rule  day, 
or  on  the  next  succeeding  rule  day,  (according  to  eqnitjr 
the  practice  of  the  circuit  court  for  the  western  district  of 
ys  in  term  time  as  rule  days,  is  not,  in  that  court,  sufficient 
:ie  bUl. 

rFioi«scT  OF  Bill— Drsobiptioii  or  Patbnt. 
I  an  invention  as  "a  certain  new  and  useful  apparatus,  fully 
etters  patent  hereinafter  mentioned  and  named  therein,  *a 
iment  in  tbermo-electriu  batteries,'"  and  then  refers  to  the 
ate  only,  without  giving  the  number,  and  without  referring 
ent  olBce,  by  book  and  page,  does  not  describe  the  invention 
irity.  And  the  fact  that  the  letters  pat«nt  were  filed  on  a 
injunction,  and  are  before  the  court,  wUl  not  cure  the  de- 
,  a  part  of  the  record.  Wise  v.  RiiUroad  Co.,  St  Fed.  Rep. 
mre  Co.,  25  Fed.  Rep.  906,  approved. 
lOlB^OT  OF  BiLi. — Exhibits. 

equity  should  contain  a  clear  and  explicit  description,  suf- 
ndant  notice  of  the  subjectrtnatter  of  the  complaint  against 
y  equity  rule  20,  which  forbids  unnecessary  recitals  of  doc- 
ts  are  attached,  the  bill  should  contain  explicit  reference  to 


)y  the  Electrolibration  (Dompany  against  John  A. 
lent  of  patent.     On  demurrer  to  Uie  bill.     Sus- 

iplaiuant. 
r  defendant. 

Judge.  The  demurrer,  and  the  arguments  upon 
>f  technical  nicety  not  often  raised  in  these  days 
^e  have  a  very  elaborate  code  of  some  90  or  more 
ice,  promulgated  by  the  supreme  court  under  its 
,  intended  to  regulate  with  uniformity  the  practice 
ts  of  the  United  States.  Except  in  a  general  way, 
as  been  paid  to  them,  and  I  doubt  if  any  case  can 
he  courts  where  they  have  been  scrupulously  and 
where  they  have  been  even  nearly  followed.     B«j- 
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sides,  we  mix  our  state  and  federal  practice  almost  indistinguishably, 
and  quite  unconsciously.  The  defendant  here  insists  that  rule  38  has  not 
been  complied  with,  and  that  this  bill  should  be  now  dismissed  for  such 
noncompliance.  The  rule  requires  that,  if  the  plaintiff  shall  not  set 
down  a  demurrer  for  argument  on  the  rule  day  when  the  same  is  filed, 
or  on  the  next  succeeding  role  day,  he  shall  be  deemed  to  admit  the 
truth  and  sufficiency  thereof,  and  the  bill  lie  dismissed  of  course,  unless 
a  judge  shall  enlarge  the  time.  Jones,  Rules,  97.  Taken  in  connec- 
tion with  rule  33,  the  evident  purpose  was  to  speed  the  cause  during 
vacation.  Id.  rule  94.  For  I  take  it  that  the  reference  to  rule  days 
generally  implies  that  the  proceeding  is  necessary  on  a  rule  day,  be- 
cause the  court  is  not  in  session,  and  it  cannot  be  otherwise  taken  be- 
fore the  clerk  or  master  upon  a  rule  day  held  for  that  purpose.  Our 
state  practice  makes  every  day  in  term  time  a  rule  day,  and  our  lawyers 
have  come  to  so  treat  it  in  this  court  as  well,  and  I  think  properly;  for 
certainly  whatever  may  be  done  before  the  clerk  or  master  on  a  rule  day 
would  be  as  well  done  before  the  court  itself,  if  in  session.  And  our 
court  is  so  continuously  in  session,  owing  to  the  constant  presence  of 
one  of  the  judges,  that  the  practice  of  rule  day  orders  has  fallen  into 
desuetude,  very  much  as  Mr.  Gibson  describes  in  relation  to  our  state 
practice  also.     Gibs.  Suits  Ch.  §  1007,  note. 

Here  the  plaintiff  seeks  to  avoid  the  effect  of  rule  38  by  stating  that 
he  applied  to  the  deputy  clerk  to  know  if  there  was  kept  an  order  book, 
as  required  by  equity  rule  4,  Jones,  Rules,  69,  and  was  told  there  was 
none.  But  on  inquiry  of  the  clerk  himself  we  find  there  is  an  order 
book,  but  not  an  entry  has  been  made  in  it  for  more  than  seven  years. 
This  could  do  the  plaintiff  no  good,  because  it  does  not  appear  that  he 
applied  to  the  clerk  to  enter  an  order  setting  the  demurrer  down  for 
argument  upon  a  rule  day,  and  could  not  comply  with  the  rule,  be- 
cause there  was  not  an  order  book,  under  rule  4,  but  only  that  since  the 
application  to  dismiss  was  made  for  noncompliance  with  rule  38  he  has 
discovered  that  the  order  book  was  not  kept.  Obviously,  if  the  fact 
were  so,  it  would  not  avail  him  to  escape  the  penalty  of  the  rule,  be- 
cause he  made  no  attempt  to  comply  which  failed  for  want  of  a  book; 
and,  if  he  had,  the  book  could  have  been  immediately  supplied  for  the 
occasion.  But  I  tliink  the  penalty  has  not  been  incurred  for  the  other 
reason.  Theoretically,  under  rule  1,  Jones,  Rules,  67,  the  courts  of 
equity  "shall  be  deemed  always  open,"  etc.  In  fact,  the  court  is  nearly 
always  open  in  this  district,  and  the  habit  is  quite  universal  to  do  in 
open  court  what  these  rules  allow  to  be  done  on  rule  days,  and  hence 
the  order  book  has  been  quite  useless.  Owing  to  the  summer  vacation, 
and  prolonged  sickness  in  the  family  of  the  judge,  the  argument  of  this 
demurrer  has  been  delayed,  no  doubt,  and  the  court  should  exercise  its 
power,  under  rule  38,  to  enlai^e  the  time  if  necessary.  But  this  need 
not  be  done,  because  the  practice  has  been  followed  which  generally  ob- 
tains, and  the  argument  has  been  had  here  and  now.  No  formal  order 
in  writing  upon  the  minutes  is  necessary  to  set  the  demurrer  down  for 
argument,  though  that  would  be  a  better  practice,  no  ddubt,  as  it  would 
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se  down  for  hearing  formally,  which  is  rarely  done 
se  is  ready  for  hearing,  or  the  demurrer  or  plea  is 
he  parties  appear,  informally,  in  court,  and  proceed 
attention  being  paid  to  a  formal  entry  setting  the 
ing  on  the  minutes,  order  book,  or  docket.     That 

proper  as  it  may  be,  does  not  and  has  never  ob- 
he  minutes  show  that  the  demurrer  or  plea  was  ar- 
finally  had,  as  the  case  may  be,  and  by  necessary 
jr  setting  down  is  and  may  be  assumed,  as  it  will 
the  application  to  dismiss  the  bill  for  noncompli- 
refused, 

I  of  demurrer,  that  the  bill  does  not  allege  that  the 
the  undisputed  possession  of  the  invention  for  some 
rruled  for  the  same  reasons  given  upon  the  applica- 
y  injunction,  when  the  pointwas  taken  and  notsus- 
hird  ground  of  demurrer,  that  the  bill  is  without 
for  the  reasons  also  stated  upon  the  application  for 
3n,  when  that  matter  was  also  fully  argued  and  do- 
st ground  of  demurrer,  which  I  think  is  well  taken, 
'.c\  by  an  amendment,  to  which  the  plaintiff  is  en- 
right,  under  our  statutes,  and  it  has  leave  to  amend 
i  point  is  that  the  bill  has  not  described  the  inven- 
nty  which  good  pleading  requires  to  put  the  defend- 
lat  which  is  complained  against  him.  The  bill  is 
m  laid  down  in  Walk.  Pat.,  and  to  have  been  drawn 
.  lawyer;  but,  while  this  may  be  so,  it  cannot  pre- 
dication in  Wisev.  Railroad  Co.,  33  Fed  Rep.  277, 
>n  this  question,  which  decusion  is,  in  my  judgment, 
principle  and  authority,  as  is  Post  v.  Hardware  Co., 

The  bill  in  this  case  thus  describes  the  invention 
of  the  controversy, — "a  certain  new  and  useful  ap- 
bed  in  the  specifications  of  the  letters  patent  here- 
.nd  named  therein  '  a  new  and  useful  improvement 
itteries.'"  It  then  states  the  date  of  the  letters  pat- 
,  1891,  says  they  were  signed  and  sealed  by  the 
rior,  and  countersigned  by  the  commissioner  of  pat- 
he  exclusive  right  to  make,  use,  etc.,  for  17  years. 
e  the  number,  nor  refer  to  any  record  in  the  patent 
page,  to  which  the  defendant  might  resort  for  fuller 
(•  might  be  anj'  number  of  patents  of  that  date  for 
L'mio-electrie  batteries,  and  even  any  number  granted 
as  the  original  patentee.  It  is  perfectly  plain  that 
ah  general  allegation,  would  have  to  search  the  pat- 
ginning  to  end,  to  be  sure  that  he  had  all  they  dis- 
Linents  in  thermo-electric  batteries  of  that  date  to 
^fendant  is  not  required  to  go  to  the  patent  office  at 
\)t,  for  this  fuller  information.     The  bill  should  di8> 
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close  it.  It  is  not  required  that  at  his  own  expense  he  shall  search 
the  records  at  Washington  for  the  description  of  the  plaintiff's  inven- 
tion, for  an  infringement  of  which  the  plaintiff  is  suing  him.  It  would 
be  a  wrong  to  him  if  this  were  so.  Good  pleading,  requires  that  the 
bill,  on  the  face  of  it,  sliould  give  him  this  notice  with  reasonable  full- 
ness, without  any  trouble  or  expense  to  him  for  searching  records  to 
suppl}'  the  deficiencies  of  description  and  information.  This  is  the 
cardinal  rule  of  pleading,  at  law  and  in  equity,  and  it  is  plain  that  this 
description  does  not,  without  such  labor  and  expense,  give  the  defend- 
ant any  reasonable  notice  of  the  cliaracter  and  nature  of  the  plaintiff's 
invention  or  improvements. 

The  demurrer  says  that  the  bill  should  make  "profert"  of  the  letters 
patent,  and  the  plaintiff  replies  that  "profert"  is  unknown  to  equity 
pleadings.  Technically,  this  may  be  so,  but  the  equivalent  of  profert 
is  known;  and  whenever  the  law  pleading  must  make  profert,  the  equity 
pleading  must  allege  and  prove  with  fullness  enough  to  give  all  the 
benefit  that  profert  would  give,  and  under  a  rule  the  production  of  the 
document  would  be  compelled.  But  this  is  beside  the  question,  in  my 
judgment.  It  is  not  a  question  of  profert,  or  of  the  right  of  the  plain- 
tiff to  see  the  document  at  all,  but  only  one  of  fullness  in  pleading. 
Neither  is  it  necessary  to  violate  the  rule  of  the  ordinance  in  chancery 
against  "stuffing"  a  bill  with  the  writings  in  hxc  verba,  invoked  by 
counsel.  Story,  Eq.  PI.  §  266;  Equity  Rule  26.  While  there  sliould 
be  no  verbosity,  there  should  be  clear,  explicit,  and  suflicient  descri(>- 
tion  to  give  the  defendant  notice  of  the  subject-matter  of  the  complaint. 
Hule  26  bad  not  abrogated  this  requirement. 

At  to  exhibits,  they  are  a  mere  matter  of  indulgence.  In  good  plead- 
ing, strictl}',  the  bill  should  give  the  requisite  full  information  of  itself; 
but  indulgence  to  loose  practice  and  convenience  has  allowed  exhibits 
with  explicit  reference  to  them  in  the  bill,  and  they  may  be  referred  to  in 
aid  of  the  bill;  but  they  may  not  be  omitted  altogether,  as  here,  and  the 
pleader  content  himself  with  a  naked  reference  by  its  date  to  some  docu- 
ment of  record  in  a  far-away  place.  In  Harvey  v.  Kelly,  41  Miss  490, 
493,  the  late  Chancellor  Ei.i.eit  of  this  city,  who  was  an  elegant  pleader 
of  the  old  school,  well  versed  in  the  law  of  good  pleading,  under  both  an- 
cient and  modern  forms,  says: 

"It  Is  indeed  admissible  to  a  certain  extent,  in  pleading  in  chancery,  to  file 
written  evidence  as  exiiibits,  and  to  refer  to  them  as  a  part  of  the  bill  or  an- 
swer; but  good  pleading  requires  that  everything  that  is  material  to  the  case 
should  beset  forth  in  the  pleading  itself  by  proper  averments.  This  may  be 
done  in  general  terms,  and  the  exhibit  may  be  referred  to  for  greater  cer- 
tainty as  to  particular  details,  but  the  pleading  ought  tocontain  tlie  siil.s  lu-e 
of  the  case." 

No  authority  says  that  an  indefinite,  general,  and  wholly  undefined 
statement  of  the  invention  or  other  thing  in  controversy,  without  ex- 
hibiting the  document  describing  it,  shall,  by  mere  reference  to  the  doc- 
ument, stand  tor  a  specific  statement  or  description  in  the  bill;  or  that 
a  general  statement,  accompanied  by  an  exhibit  of  the  document,  or  a 
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nile  of  good  pleading  which  we  have  above  stated, 
.s  requireiuent.  In  Daniell,  Ch.  Pr.,  it  is  said  that 
)  the  instrnment  in  some  such  words  as  the  lollow- 
said  indenture,  when  produced,  will  appear,'  and 
e  the  whole  document  a  part  of  the  record."     1 

Ed.)  367;  Id.  (Ist  Ed.)  476.  But  this  does  not 
ich  a  case  shall  not,  by  proper  allegation,  inform 
lature  of  the  document,  but  is  a  rule  to  give  the 
f  the  averring  part  without  reciting  it  in  hxc  verba, 
le  author  says;  and  in  the  very  next  text  he  con- 
euce  of  this  indulgence,  and  says:  "^It  is  always 
g  bills  to  state  the  case  of  the  plaintiff"  clearly, 
5on  the  record;  and,  in  doing  this,  care  should  be 
sely  those  deeds  which  are  relied  upon,  and  those 
lich  are  most  important  to  the  case."  1  Daniell, 
8;   Id.  (1st  Ed.)  476. 

the  motion  for  injunction  the  letters  patent  were 
I  the  document  is  before  us,  among  the  papers  in 
lot  a  part  of  the  record.  Not  even  the  loose  refcr- 
e  is  contained  in  this  bill  to  make  it  a  part  of  the 
e  is  the  technical  record.  Reference  to  it  is  gained 
from  the  fact  that  its  existence  is  stated.  It  is  not 
found  in  the  papers,  it  cannot  aid  this  pleading. 

a. 


TisR  &  FoREioN  Marine  Ins.  Co.,  Limited. 
V,  Union  Marine  Ins.  Co.,  Limited, 
irt  of  Appeals,  First  Circuit.    October  6, 1893.) 
No8.  7.  8. 

Absoh'TE  Total  Loss" — Abawdoxment. ' 
licy  insuring  against  "absolute  total  loss  only,"  a  partial  loss 
into  a  constructive  total  loes,  and  evidenoe  of  abandonment 


le  insured  against  "absolute  total  loss  only"  was  in  part  ietr 
ving  struck  upon  a  reef.    Part  of  the  jettisoned  cattle  reached 

0  possession  of  aud  sold  by  a  salvors'  association,  which  bad 

1  underwriters  to  eo  to  the  wreck  and  act  for  the  interests  of 
ID  agreement  that  they  should  have  a  lien  on  the  property 
sale  for  their  reimbursement,  but  it  did  not  appear  for  what 
lade.  HeUI,  that  the  owner  of  the  cattle  could  not  recover  on 
«nce  of  proof  that  the  underwriters  directed  un  unauthorized 
vas  actually  claimed  and  the  sale  made  in  satisfaction  thereof, 
,  by  due  diligence  have  discharged  the  lien  of  the^alvors,  and 
nsDts  ot  the  cargo. 

AROO. 

,  either  to  lighten  ship  or  for  the  purpose  of  being  saved,  does 
c  an  "absolute  total  loss, "  within  the  meaning  of  a  marine  in- 
part  of  the  goods  are  in  fact  saved. 
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C  Bamb — Ajmostmbitt  bt  Aos!rTs — EzTsin:  or  AflBKOT — ^Evidbncb. 

In  an  action  on  marine  insurance  polioies  issued  by  British  companies  throofftt 
their  agents  in  Boston,  when  nothing  is  clearly  proven  as  to  the  extent  of  the 
agents'  authority  except  that  they  were  empowered  to  issne  the  policies,  receive 
the  premiums,  and  represent  the  underwriters  in  legal  proceedings  in  Ma^sachn- 
setts,  it  cannot  be  presumed  that  they  have  authority  to  adjust  a  loss  occurring  on 
the  British  coast,  nnder  a  policy  issued  by  them. 
5.  TbIAL— DlRBOTIWO  Vkrdiot — Fbdeiul  Cocbts. 

A  federal  court  may  direct  a  verdict  for  either  party  whenever,  under  the  state 
of  the  evidence,  it  would  be  compelled  to  set  aside  one  returned  the  other  way. 

In  Error  to  the  Circuit  Govirt  of  the  United  States  for  the  District  of 
Massachusetts. 

These  two  actions  were  brought  by  Albert  N,  Monroe  against  the 
British  &  Foreign  Marine  Insurance  Company,  Limited,  and  the  Union 
Marine  Insurance  Company,  Limited,  both  being  British  corporations, 
on  policies  of  insurance  issued  by  them,  respectively.  The  cases  were 
tried  together  in  the  circuit  court,  and  in  each  case  a  verdict  was  di- 
rected for  defendant.  Separate  writs  of  error  were  sued  out  by  the  plain- 
tiff, and  the  cases  were  argued  together  in  the  circuit  court  of  appeals. 
Judgments  affirmed. 

The  property  covered  by  the  policies  consisted  of  264  cattle  shipped  oi. 
the  steamship  Missouri  at  Boston,  and  consigned  to  James  Nelson  &  Son, 
Liverpool .  The  bills  of  lading  also  provided  that , "  if  ani  m  als  are  landed 
at  Birkenhead,  consignee  is  to  take  delivery  of  them  there."  The  con- 
tracts of  insurance  were  alike,  except  that  one  was  for  $16,000  and  the 
other  $17,000.  Plaintiflf  had  a  general  blanket  policy  issued  by  each 
company  through  their  agents  in  Boston,  Endicott  &  Macomber,  under 
which  his  shipments  of  cattle  from  time  to  time' were  insured.  This  was 
effected  in  each  case  by  the  issuance  of  a  "domestic  certificate"  in  the 
following  form: 

"This  is  to  certify  that  on  the  18th  day  of  February,  1886,  this  company 
insured,  under  and  subject  to  the  conditions  of  policy  No.  10,550,  for  A.  N. 
Monroe,  for  account  of  whom  it  may  concern,  sixteeo  thousand  dollars,  on 
264  head  of  cattle  valued  at  833,000,  per  ;5tr.  Missouri,  at  and  from  Boston 
to  Liverpool.  Loss,  if  any,  payable  to  the  order  of  A.  N.  Monroe  in  funds 
current  in  the  city  of  Boston,  at  the  office  of  Endicott  &  Macomber,  upon  the 
surrender  of  this  certificate. 

[Signed]  "Endicott  &  Macomber,  Attorneys. 

"Premium, ."  . 

On  the  margin  of  each  certificate  was  printed  the  following: 
"Against  absolute  total  loss  of  vessel  and  animals  only,  but  tins  company 

to  be  liable  for  its  proportion  of  the  asaured's  assessment  in  general  average 

levied  upon  all  interests." 

The  policies  contained  the  so-called  "  sue,  labor,  and  rescue  dause,"  as 
follows: 

"And,  in  case  of  any  loss  or  misfortane,  it  shall  be  lawful  and  necessary 
to  and  for  the  assured,  factors,  servants,  and  assigns,  tosue,  labor,  and  travel 
for,  in  and  about  the  defense,  safeguard,  and  recovery  of  the  said  goods 
and  mercliandises,  or  any  part  thereof,  without  prejudice  to  this  inaurance: 
nor  siiall  the  acts  of  the  insured  or  insurers,  in  recovering,  saving,  and  pre- 
'serving  the  property  insured,  in  case  of  disaster,  be  considered  a  waiver  or  an 
acceptance  of  abandonment.'' 
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use,"  in  the  following  terras: 

r  jettison,  the  same  shall  be  settled  on  the  princi- 
ily." 

;  of  March  1,  1886,  the  ship  went  ashore  on  the 
:^led  Port  Darfsch,  a  few  miles  from  Holyhead, 
tal  wreck.  In  the  attempts  to  get  her  off,  many 
>ned  by  order  of  the  master,  some  of  which  swam 
shore  by  salvors.  Owing  to  injuries,  it  was  nec- 
of  these,  and  only  108  were  left  Soon  after  the 
Liverpool  Salvage  Association,  an  association  of 
whom  two  were  officers  in  the  defendant  com- 
3y  the  underwriters  to  send  an  agent  to  the  ves- 
rge  of  the  property,  or  to  advise  the  master  or 
eference  thereto  as  may  be  considered  best  for  the 
led."  It  was  also  agreed  "that  the  association  is 
n  upon  all  property  saved  and  taken  charge  of  by 
or  the  amount  to  become  due  under  this  agree- 
jale  for  or  towards  their  reimbursement."  The 
311  arrived  early  at  the  scene,  and  the  cattle,  when 
arge.  The  consignees,  James  Nelson  &  Sons,  had 
bourn  to  the  wreck,  and  by  an  arrangement  with 
1  the  cattle  were  placed  in  his  charge,  and  sent  to 
;e  to  Liverpool,  consigned  by  the  association  of  sal- 
&  Sons,  who  sold  them,  and  accounted  to  the  as- 
?eds,  in  whose  possession  they  still  remain.  In  all 
ion  &  Sons,  the^'  acted  apparently  as  the  consign- 
I  not  as  the  consignees  of  the  plaintiff  under  the 

!  to  certain  interviews  had  by  him  with  the  Boston 
[acomber,  immediately  on  learning  of  the  wreck, 
he  verbally  abandoned  the  property  to  the  ander- 
;d  his  insurance,  and  that  they  made  statements  to 
)uey  would  be  paid, or  that  "it  would  be  all  right." 

and  Chas.  Thro.  RimcU,  Jr.,  for  plaintiff  in  error. 

;  to  order  verdict  for  the  defendant  if  )>laintiiT  lias  of- 
siistain  the  allegations  in  his  declHration.  Lamb  v. 
;  To<ld  V.  Railroad,  Id.  207;  Witlierby  v.  Sleeper,  101 
lases  the  order  of  the  court  was  based  upon  the  fact  that 
Ua  of  evidence,  or  tliat  there  were  no  tacts  in  dispiiUs. 
n  to  us  to  be  even  a  scintilla  of  evidence  to  prove 
HcceptHnce."  Denny  v.  WilUnms.b  Allen,  1,  9.  "If 
hat,  tliuiigh  one  or  two  verdicts  rendered  upon  it  would 
a,  y«t  a  second  or  tliird  verdict  would  be  suffered  to 
Id  not  be  taken  from  the  jury,  but  should  be  submitti'd 
lions."    Id.  5. 

Ills  tliat  there  was  evidence  for  tlie  jury  of  an  absolute 
cl  animals,  within  the  ine.ining  of  llie  contract  of  insur* 
luntention  upon  live  grounds: 
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First.  The  drowning  or  jettison  of  all  the  insured  cattle  took  them,  by 
peril  insured  against,  out  of  plaintiff's  possession  or  control,  even  if  some  of 
them  were  landed  and  sold  by  salvors.  As  there  was  no  restitation,  or  offer 
of  restitution,  to  plaintiff,  the  loss  to  him  is  absolute  and  total. 

Second,  There  was  evidence  for  the  jury  that  the  defendants,  through  their 
agents,  so  acted  in  taking,  selling,  and  retaining  the  proceeds  from  the  sale 
of  the  wrecked  cattle  that  they  thereby  accepted  the  loss  as  tot^il. 

Third.  There  was  evidence  for  tliejury  that  the  defendants,  by  their  agents 
£ndiQott  &  Macomber,  agreed  to  pay  the  los»  in  suit,  in  consi  Jeration  of  plain- 
tiff's continuing  his  insurance  upon  other  shipments  of  cattle,  and  defend- 
ants thereby  waived  all  defense. 

Fourth.  There  was  evidence  for  the  jury  of  an  absolute  total  loss  by  the 
necessary  sale  of  the  wrecked  and  damaged  cattle  by  and  for  the  salvors. 

Fifth.  Under  the  contract  of  insurance  the  plaintiff  can  recover,  upon  his 
proof  of  notice  of  abandonment,  a  ooostructive  total  loss,  if  more  than  one 
half  of  the  cattle  were  drowned. 

(1)  Three  fifths  of  plaintiff's  cattle  were  drowned  in  the  ship.  About  two 
fifths  were  jettisoned  to  lighten  ship,  got  ashore,  and  were  taken  and  retained 
by  salvors.  The  wreck  ended  the  voyage  and  the  contractual  relation  be- 
tween vessel  and  cattle.  Thecattle  ceased  to  be  a  consignment,  and  the  rem- 
nant became  merely  salvage.  The  latter  were  either  in  the  possession  of  the 
defendants'  agents  or  of  an  independent  salvor,  with  a  paramount  lien  for  the 
salvage  service.  The  evidence  is  clearly  to  the  effect  that  they  were  sent  to 
Liverpool,  not  to  complete  the  voyage  under  the  bill  of  lading,  but  merely  as 
salvage,  to  be  disposed  of  for  the  salvage  association,  and  they  were  sold  by 
their  agent  for  them.  No  freight  was  paid  for  the  carriage  of  the  cattle,  and 
they  were  taken  by  the  salvors  and  sent  to  their  broker  without  delivery  of 
any  bill  of  lading.    The  cattle  were  merely  flotsam  and  jetsam. 

This,  then,  was  evidence  for  the  jury  that  there  was  an  absolute  total  loss 
of  the  cattle  to  the  plaintiff.  Ttie  test  is  not  annihilation,  but  deprivation. 
Thedefendanls  contracted  that  no  peril  of  the  sea  or  jettison  should  prevent 
the  arrival  of  the  ship  in  Liverpool,  not  as  salvage  covered  with  salvage  lien, 
but  as  a  consignment  of  use  to  and  under  the  control  of  the  plaintiff.  It 
none  of  the  cattle  arrived  at  their  destination,  as  property  of  the  plaintiff, 
with  the  right  of  possession  in  him,  they  were  as  absolutely  lost  as  though 
they  sank  with  the  ship  in  mid-ocean.  The  loss  is  total  in  the  absence  of 
proof  not  only  of  rescue,  but  of  restoration,  or  offer  of  restoration,  to  the  in- 
sured. 

An  absolute  total  loss  is  defined  in  the  leading  case  of  Roux  v.  Salvador,  3 
Bing.  N.  C.  286,  by  Lord  Abinger:  "But  if  the  goods  were  damaged  by  the 
perils  of  tht!  sea,  and  necessarily  landed  before  the  termination  of  the  voyage, 
and  are  by  reason  of  that  damage  in  such  a  state,  though  the  species  be  not 
utterly  destroyed,  that  they  cannot  with  safety  be  reshipped;  *  *  *  if, 
though  imperishable,  they  are  in  the  hands  of  strangers,  not  under  the  con- 
trol of  the  insured;  if,  by  any  circumstance  over  which  he  has  no  control, 
they  can  never,  or  within  no  assignable  period,  be  brought  to  their  original 
destination, — in  any  of  these  cases  the  circumstance  of  their  existing  tn  specie 
at  that  forced  termination  of  the  risk  is  of  no  importance.  The  loss  is  in  its 
nature  total  to  him  who  has  no  means  of  recovering,  his  goods,  whether  bis 
inability  arises  from  their  annihilation  or  from  any  other  insuperable  obsta- 
cle." 

Mr.  Parsons  says:  "Goods  are  totally  lost  as  to  the  insured  when  he  has 
lost  all  possession  of,  or  power  or  control  of,  them,  although  they  may  con- 
tinue to  exist  in  specie  aa  before.  Ii  is  this  lost  condition  to  the  insured  that 
is  usuiUly  intended  when  total  loss  is  spoken  at,  *  *  *  Actual  total  loss 
occurs  either  if  the  thing  insured  is  wholly  destroyed  as  that  thing,  or  if  the 
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remaining  tn  spicU  what  it  is,  is  vhi^lj  Idst  to  the 
hat  it  is  entirely  out  of  his  power  or  tint  of  tbein* 
party. "  2  Pats.  Ins.  pp.  68.  74;  2  Arn.  Ins.  p.  952. 
.  total  loss  of  a  siibjei-t  of  tnsuraqce  is  where,  by  tbe 

is  destroyed,  or  so  injured  as  to  be  of  trifling  or  no 

the  purpuaes  and  U8«s  for  which  it  was  intended,  or. 
pssion  and  control  of  the  assured,  whereby  he  isde-' 

he  voyage  or  ml'trenture  for  which'  the-insuranoe  is 
e  peril  insured  against."  2  Phil.  Ins.  §  1485. 
ds  are  landed  and  stolen  at  the  place  of  destination, 
total,  beeause  "tb»  portions  of  the  goods  which  were 
though  got  ashore,  n«iver  came  again  into  the  hands 
jrefoi'e  a  total  loss  to  tliem."  .  Bundrett  v.  Hentigg, 
insured  vessel  is  sold  for  salvage,  the  loss  becomes 
reason  of  the  consequent  deprivation.  Cot»man  v. 
».  160. 
lense,  means  where  goods  go  to  the  bottom  of  the  sea, 

burnt  or  utterly  destroyed;  in  another  sense,  a  total 
an  who  owns  the  goods  is  deprived  of  them  in  some 
IN,  B., in  Stringers.  Iruurance  Co.,  L.  R.5  Q. B. 605. 
nent:  "It  is  quite  certain  that  the  insured  may  claim 
f  the  property  or  interest  insured  be  taken  from  him, 
hope  of  recovery."  2  Pars.  Ins.  p.  900. 
or  the  Jury  of  this  deprivation  thitt  constitutes  an  ab- 
>nly  cattle  saved  were  held  and  sold-by  the  salvage  as- 
ce  to  the  plaintiff,  and  the  proceeds  retained  by  the 
lis  of  which  association  is  made  up  of  defendants'  rep- 
ker  employed  by  them  to  sell  the  cattle  says:  "The 
e  up  the  cattle  to  Mr.  Monroe  or  any  one  else.    The 

of  the  cattle,  and  did  not  ask  any  person's  consent." 
f(  was  therefore  useless.  Moreover,  he  was  kept  from 
.nd  by  the  assurance  of  the  agents  in  Boston  that  the 
icre  is  noevidence  as  totbe  expenses  or  salvageclaimed 
tton.  They  have  made  no  claim  upon  plaintiff,  have 
nt,  but  have  simply  kept  and  still  keep  the  entire  pro- 
Phe  presumption  from  the  retention  of  the  salvage  pro- 
se association  is  entitled  to  the  entire  net  sum  to  pay 
Not  only  has  there  been  no  restoration  to  plaintiff  of 
the  insured  property,  and  no  proffer  of  restoration,  but 
re  actnally  in  the  possession  of  defendants'  salvage  as- 

re  totally  lost  to  the  plaintiff  by  perils  of  thesea.  Both 
sion  were  taken  from  him.  "The  goods  were  in  the 
I  under  thecontrol  of  the  insured."  The  insured  "had 
.  or  power  or  control  of,  them,  although  they  may  con- 
!as  before."  "They  were  taken  out  of  the  possession 
ired."    Authorities  cited  supra. 

liins  that  there  was  evidence  for  the  jury  that,  after  the 
ictin^  as  they  necessarily  must,  through  their  agents, 
the  loss  as  total,  and  so  led  the  plaintiff  to  believe. 
the  terms  of  the  policies,  had  the  undoubted  right  "to- 
for,  in,  and  about  the  defense,  safeguard,  and  recovery" 
mil  the  acts  of  the  insured  or  insurers  in  recoverini;, 
g  the  property  insured,  in  case  of  disaster,  beconsidei'ed' 
ince  of  an  abandonment."  The  right  conferred  by  this 
se  is  well  settled.    It  enables  either  party,  as  tbe.at- 
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torney  of  the  other,  to  take,  without  prejudice,  proper  steps  to  preserve  and 
save  the  insured  property.  It  is  a  power  of  attorney.  The  underwriter  can 
do  what  is  necessary  to  preserve  the  property:  but  if  he  goes  beyond  bis 
agency,  and  does  any  act  assertive.of  ownership  in.  or  title  to,  the  insured 
goods,  as  by  pledging  or  selling,  or  agreeing  to  the  pledge  or  sale,  of  them,  then 
the  underwriter  takes  it  as  bis  salvage,  and  thereby  assumes  the  loss  to  be 
total. 

Under  the  "sue  and  labor"  clause  the  defendants  could  take  possession  to 
save  and  restore.  But  if,  instead  of  saving  and  restoring,  they  did  any  act 
implying  or  asserting  ownership,  and,  u  fortiori,  if  they  sold  or  pledged  the 
insured  property,  they  assumed  the  loss  to  be  total,  and  are  estopped  to  deny 
its  totality.  Il^ood  v.  Insurance  Co.,  6  Mass.  479;  In-iurance  Co.  v.  Chase. 
2U  Pick.  142;  Reynolds  v.  Insurance  Co.,  22  Pick.  191;  Copelin  v.  Insurance 
Co.,  9  Wall.  461.  ' 

"I  think  it  may  be  laid  down,  as  a  general  proposition,  that  whenever  the 
underwriter  does  any  act,  in  consequence  of  an  abandonment,  which  can  be 
justified  only  under  a  right  derived  from  it,  that  act  is  of  itself  decisive  evi- 
dence of  an  acceptance;  and  cases  may  eveu  be  put  where  the  act  of  the  un- 
derwriter will  in  law  prevail  over  his  express  declaration.  As  if,  after  an 
abandonment,  he  shall  proceed  to  sell  the  vessel,  with  an  express  protest 
against  the  acceptance,  and  a  declaration  that  he  did  it  for  the  benefit  of  tlie 
owner,  his  act  would  nevertheless  conclusively  bind  liim  in  point  of  law." 
Stoky,  J.  Peele  v.  Insurance  Co.,  8  Mason,  81;  Peele  v.  Insurance  Co.,  7 
Pick.  254;  Insurance  Co.  v.  Younger,  2  Curt  322;  2  Am.  Ins.  (2d.  £d.)  p. 
9G9. 

The  question  is  wholly  one  for  the  jury.  "Any  act  of  the  underwriter,  in 
consequence  of  an  abandonment,  which  could  be  justified  only  under  a  right 
derived  from  it,  may  be  decisive  evidence  of  an  acceptance.  *  *  •  The 
question  for  the  jury  was  whether  upon  the  evidence,  taken  in  connection 
with  the  provisions  of  the  policy,  there  were  any  such  acts."  Fuller.  C.  J. 
Richelieti,  &  O.  Nav.  Co.  v.  Boston  Marine  Ins.  Co.,  136  U.  S.  433,  10  Sup. 
Ct.  Rep.  934;  Shepherd  v.  Henderson,  L.  K.  7  App.  Cas.  49;  Northtnestern 
Transp.  Co.  v.  Thames  «fe  M.  Ins.  Co.,  59  Mich.  214.  26  N.  \V.  liep.  336. 

So  far  as  concerns  the  question  of  acceptance,  the  principle  must  be  the 
same  in  cases  of  actual  as  in  cases  of  constructive  total  loss.  In  each  the 
question  is  purely  one  of  fact.  Did  the  underwriters  assert  ownership,  or 
do  any  act  which  the  insured  wjould  be  justified  in  believing  was  assertive  of 
titleV  If  so.  the  underwriters  have  taken  the  salvage,  and  are  bound  to  pay 
the  loss. 

The  evidence  shows  that  the  defendants  did,  by  their  agents,  so  deal  with 
the  salved  cattle  as  to  assert  title,  and  make  the  loss  an  absolute  total  loss 
with  salvage. 

There  was  no  consent  or  participation  on  the  part  of  plaintiff,  or  any  agent 
of  his,  to  this  sale  and  assertion  of  title. 

What  right  had  tlin  defendants  on  March  3d,  after  knowledge  that  some  of 
the  cattle  had  got  ashore,  to  interfere  with  plaintiff's  properly,  and  without 
his  assent  to  put  a  lien  upon  it,  unless  they  recognized  the  loss  as  total,  and 
were  protecting  their  salvage? 

(3)  The  plaintiff  contends  that  there  was  evidence  that  the  defendants, 
through  their  agents.  Endicott  &  Macomber,  agreed  to  pay  the  loss  in  consid- 
eration of  the  plaintiff's  effecting  his  future  insurances  with  them. 

(4)  The  plaintiff  contends  that  there  was  evidence  for  the  jury  that  the 
loss  became  iin  absolute  total  loss  by  the  necessary  sale  of  the  salved  cattle. , 
Whetlier  the  authority  for  the  sale  came  from  the  salvage  .association  or  the 
defendants,  or  from  the  master  of  the  vessel,  it  certainly  did  not  cume  from 
the  plaintiff  or  from  bis  agent. 
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Btltutes  total  loss  by  necessary  sale  is  deflned  in  this 
aruie  Co.,  87  Fed.  Rep.  371:  "I  have  come  to  the 
II  consideration,  that  the  only  test  of  the  power  of 
inqaire  whether  the  vessel  was  in  such  a  situation 
nly  prudent  and  wise  oourse.  It  is  said  in  the  cases 
necessity;  but  I  do  not  onderstaiid  that,  in  order  to 
lie,  the  master  must  show  that  no  other  course  was 
icient  if  he  show  that  there  was  no  other  prudent 

r. 

>rthe  jury  of  such  necessity:   (1)  The  salved  cattle 

rgo;  (2)  they  were  in  a  maimed  and  damaged  condi- 

:ed  and  kept  for  the  salvage  lien  only  at  great  and 

>;  (4)  the  defendants  consented  to  the  sale,  and  are 

essity. 

ct  of  insnrance  plaintifiF  can  recover  a  constructive 

i  loss  exceeding  one  half  the  cattle  and  seasonable 

endants. 

:in  of  the  certificate,  "Absolute  total  loss  of  vessel  and 

y,  "Actual  total  ioss^"  add  does  not  excluUe  a  coii- 

t  is  to  be  borne  in  mind  that  a  constructive  total  loss 

n  law  as  if  the  subject  of  insurance  had  been  actually 

therefore,  against  total  loss  only;  covers  acon^truc- 
e  parties,  if  they  intend  to  exclude  this,  do  so  by  some 
t  benefit  of  abandonment.'  "  Arn.  Ins.  (6th  £U.)  p.  951. 
lipment  of  2ti4  cattle  were  drowned  in  the  ship,  tliere 
e  loss  exceeded  half  the  value.  Monroe  made  a  season- 
t,  and  gave  notice  to  defendants'  agents  in  Boston, 
otice  of  abandonment.  It  need  not  be  in  writing,  ami 
squired.  Anything  that  conveys  to  the  underwriters 
ormation  or  understanding  that  the  insured  surrenders 
d,  is'sufflcient.    ii  Phil.  Ins.  §  1678;-  Iruwance  Ho.  v. 

Inmrauce  C».  v.  Aghby,  4  Pet.  139;  Same  v.  Oattett, 

tct  "covers  a  constructive  total  loss  based  on  damages 
le  'insured  Value  from  perils  insured  against,  and  an 
;h  the  cargo  subsequently  arrives  at  the  port  of  dis- 
very  little  diminished'  in  quantity."  Mayo  v.  Insnr- 
72,  26  N.  E.  Kep.  80. 

airy  M.  Rogers,  for  defendants  in  error. 

rcult  court  was  right  to  order  verdicts  for  the  defend- 
i<lence  reported  in  the  transcript  which  would  have  war- 
ding verdicts  for  the  plaintiff.  The  rule  of  the  federal 
(Iges  are  no  longer  required  to  submit  a  case  to  a  jury, 
evidence  has  been  introduced  by  the  party  having  the 
!S8  the  evidence,  be  of  such  a  character  ttiat  it  would 
iroceed  in  linding  a  verdict  in  favor  of  the  party  intro- 
.  Decided  cases  may  be  found  where  it  is  lield  that,  if 
evidence  in  support  of  a  case,  the  judge  is  bound  to 
but  the  modern  decisions  have  established  a  more  rea- 
thnt  before  the  evidence  is  left  to  the  jury,  there  is,  or 
■,  a  preliminary  question  for  the  judge,  not  whether  there 
ince,  but  whether  there  is  any  upon  which  a  jury-  can 
ind  a  verdict  for  the  party  producing  it,  upon  which  the 
nposed."    Commisniunen  v.  Clark,  94  U.  S.  27b,  284, 

lOKD. 
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Id  the  very  early  case  of  Pawling  v.  U.  8.,  4  Crancli.  219-222.  Maubbali,. 
C.  J.,  suya:  "The  general  doctrine  on  a  demurrer  to  evidence  has  been  cor- 
rectly stated  at  the  bai-.  The  party  demurring  admits  the  truth  of  the  testi- 
mony to  which  he  demurs,  and  also  those  conclusions  of  fact  which  a  jury 
may  fairly  draw  from  that  testimony.  Forced  and  violent  inferences  he 
does  not  admit;  but  the  testimony  is  to  be  taken  most  strongly  against  him, 
and  such  conclusions  as  a  jurv  might  justitiably  draw,  the  court  ought  to 
draw."  Carter  v.  Carusi,  112'U.  S.  478-484,  5  Sup.  Ct,  Rep.  281,  and  cases 
there  cited  by  the  court.  So,  also,  in  the  state  courts,  the  rule  is  the  same. 
Denny  v.  Williams,  5  Allen,  1;  Brooks  v.  SomervUU,  106  Mass.  274.  275; 
Connor  v.  Giles,  76  Me.  132-134;  Pray  v.  t/aroelon.  17  Me.  146;  Head  v. 
Sleeper,  20  Me.4tl4. 

In  England  tlie  doctrine  is  the  same.  Jewell  v.  Parr,  13  C.  B.  909,  915, 
916;  quoted  with  approval  by  Hand,  J.,  in  Claflin  v.  Meyer,  75  N.  T.  260- 
•266.  Maule,  J.,  says:  "When  we  say  that  there  is  no  evidence  to  go  to  a 
jury,  we  do  not  mean  literally  none,  but  that  there  is  none  that  ought  reason- 
ably to  satisfy  a  jury  that  the  fact  sought  to  be  proved  is  established." 

At  the  outset  of  the  case,  the  court  will  have  to  interpret  the  clause  in 
the  policies,  "against  absolute  total  loss  of  vessel  and  animals  only."  What 
rule  of  interpretation,  what  principle,  shall  be  applied  to  determine  the  ques- 
tion, was  there  an  absolute  total  loss  or  not?  The  court  in  Kemp  v.  Ualli- 
day,  6  Best  &  S.  723-752,  answers  this  question  clearly  and  fully: 

"The  question  of  loss,  whether  total  or  not,  is  to  be  determined  just  as  if 
there  was  no  policy  at  all.  If  the  subject-matter  is,  by  the  underwriter's 
peril,  put  in  such  a  situation  that,  supposing  tb«re  was  no  policy,  it  would 
be  totally  lost  to  the  owner,  then,  as  between  the  assured  and  the  under- 
writer, there  is  a  total  loss;  not  otherwise.  And  the  question  whether  the 
thing  is  lost  to  its  owner  is  to  lie  treated  in  a  practical  business-like  spirit, 
and  if  the  thing  cannot  be  saved  by  any  means  which  the  owners  or  their  rep- 
resentative, the  captain,  can  reasonably  use  to  save  it.  it  is  a  total  loss:  but 
if,  by  any  reasonable  means  which  were  reasonably  within  their  reach,  they 
might  redeem  the  subject-matter,  and  do  not  do  so.  the  total  loss  is  not  attrib- 
utable to  the  perils  which  cast  the  subject-matter  of  insurance  into  that  posi- 
tion, but  to  the  neglect  of  the  owner  to  take  those  reasonable  means.  If 
they  do  not  take  those  means,  they  cannot  make  the  loss  total  by  their  own 
neglect."  Kemp  v.  Haliiday,  6  Best  &  S.  723-752;  Irving  v.  Manning,  1 
H.  L.  Cas.  287-306. 

We  may  quote,  too,  from  the  language  of  Mathews,  J.,  in  the  case  dis- 
cussed later  in  our  brief,  (Brooke  v.  Insurance  Co. :) 

"No  injustice  takes  place,  no  violence  is  done  to  the  principle  of  equity  and 
natural  right,  by  interpreting  contracts  according  to  the  legal  and  ordinary 
import  and  meaning  of  the  words  used  in  making  tliem,  as  arranged  in  gram- 
matical construction, — such  meaning  as  every  person  acquainted  with  the 
structure  of  language  would  attach  to  them."    5  Mart.  (N.  S.)  546. 

What  is  meant  by  absolute  total  lossy 

The  clause  of  this  policy,  "against  absolute  total  loss  of  vessel  and  airmals 
only,"  is  to  be  interpreted  naturally,  in  accordance  with  the  clear,  obvious, 
and  ordinary  meaning  of  the  words.  Ttiere  is  no  mystery  attaching  to  the 
words,  "an  absolute  total  loss,"  or  as  it  is  sometimes  called,  "an  actual  total 
loss,"  in  law  or  in  fact.  The  text  writers  and  the  courts  are  in  entire  har- 
mony with  each  other  and  with  the  common  and  accepted  views  of  business 
men. 

**Ad  actual  total  loss  occurs  when  the  subject  insured  wholly  perishes,  or 
its  recovery  is  rendered  irretrievably  hopeless."  McArthur,  Ins.  138;  Arn. 
Ins.  {4tb  Ed.)  844;  (1887,)  Arn.  Ins.  (6th  £ng.  Ed.)  p.  951;  2  Pars.  Ins.  68. 
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e  property  under  insurance  is  either  actuHl  (or,  as 
isoltite.')  or  constructive,  (or,  as  it  is  sometimes 

actice,  and  ot  insurance  law,  a  vessel  is  totally  lost 
lel,  and  goods  are  totally  lost  when  tbey  are  lost  as 
•r  goods  are  totally  lost,  as  to  the  insured,  when  he 
.  or  power  or  control  of,  tbem,  although  they  may 
!  Hs  before." 

RR,  "in  the  eonrte  of  the  voyage,  the  thing  insured 
or  annihilated,  or  it  it  be  placed  by  the  perils  in- 
>osition  ttaat  it  is  totally  out  of  the  power  of  the  as* 
to  procure  its  arrival,  the  latter  is  bound  by  the  very 
)ay  the  whole  sum  insured."     Hoiue  v.  Salvador,  'i 

.ional  hope,  no  practicable  possibility,  of  recovering 
y,  and  prosecuting  the  adventure  to  its  termination; 
And  possibility  have  ceased  is  it  an  actual  total  loss." 

nsured  is,  by  the  operation  of  a  peril  insured  against, 
8  to  be  no  longer  capable  of  use  under  its  original 
n  actual  total  loss. "  WaUerstetn  e.  Insurance  Co., 
nntranee  Co.,  78  N.  Y.  400. 

i"  simply,  which  is  the  phrase  commonly  used  in  in- 
as  "memorandum  articles,"  since  it  does  not  contain 
ibsoiute,"  issalisAed  by  a  constructive  total  loss,  with 
;nt.     No  case  in  which  the  word  "absolute"  or  "ao- 

0  case  in  which  there  has  been  an  abandonment,  is  per- 
this  cause;  but  there  are  several  cases  in  which,  the 
•  abandon,  the  courts  have  inquired  whether,  as  a  fact, 
or  actually  total.  These  cases  are  pertinent,  and  they 
uch  as  we  have  already  stated,  namely,  in  cases  of  a 

1  ceased  to  be  a  ship,  and  in  cases  of  goods,  when  the 
u'ly  lost  in  specie,  or  entirely  valueless,  or  would  have 
to  the  port  of  destination.  Chadsey  v.  Quiou,  97  N. 
ance  Co.,  IS  N.  Y.  400;  Kemp  v.  Halliday,  supra; 
•p.,  5  Mees.  &  W.  569, 

whole  case  w.ts  decided  on  the  1st  day  of  March,  1886, 
the  264  that  had  been  shipped  by  the  plaintilT  at  Boston, 
if  not  then,  when  they  were  transferred  by  the  author- 
i  port  of  destination. 

that  it  is  im|)ossible  for  the  plaintiff  even  to  state  his 
ring  it  within  the  above  deflnitlon  of  an  absolute  total 
ed  that,  of  the  264  head  of  live  cattle  that  were  shipped 
ston,  108  were  landed  alive  at  Birkenhead,  the  port  of 
ot  show  that  these  lOci  animals  were  to  all  intents  and 
>r  it  is  admitted  they  were  sold  by  tiie  consignees  them- 
estinatioD,  for  the  benefit  of  somebody,  for  upwards  of 
or  for  £2,195  ISs.  8d.  in  all;  or  show  that  the  plaintitf 
'  them,  or  power  of  control  over  them,  for  he  asserts 
any  attempt  to  f;et  them  into  his  pos.session,  and  has 
0  have  the  proceeds  of  their  sale  paid  to  liim,  notwith- 
i  the  evidences  of  title,  to  wit,  the  bills  of  lading,  ar«  in 
been  so  since  March  1,  1886,  the  very  day  of  the  di.sus- 
(ince  Co.,  7  Cranch,  415;  Alorean  v.  Innurance  Co.,  1 
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The  plaintiff,  failing  to  show  an  absolute  toUil  loss,  is  forced  to  contend 
that  there  was  a  constructive  total  loss  of  his  cattle. 
Upon  this  point  we  submit: 

(1)  the  word  "absolute"  in  our  policy  is  used  not  only  as  including  "ac- 
tual," but  also  as  excluding  "constructive."  It  means,  ttierefore,  without 
privilege  of  abandonment.  We  are  contending  for  the  clear,  ordinary,  and 
obvious  meaning  of  the  w6rd  "absolute"  in  our  policy  of  insurance. 

(2)  In  cases  where  the  right  exists  to  claim  for  a  constructive  total  loss. 
there  must  first  bean  abandonment'by  the  a^ured  to  the  underwriters.  But, 
where  the  insurance  is  against  absolute  total  loss  only,  there  is  no  necessity 
for  nor  right  of  abandonment.    Burt  v.  Irtiiurance  Co.,  76  N.  Y.  400. 

(3)  The  object  of  an  abandonment  is  to  turn  into  a  total  loss  that  which 
otherwise  would  uol  tie  so,  and  an  abandonment  must  be  made  seasonably,  i. 
e.,  before  any  portion  of  the  goods  have  arrived  at  their  port  of  destination. 
Forbes  v.  Insriranoe  Co.,  I  Gray,  371 ;  Piert-e  v.  Insurance  Co.,  14  Allen,  320, 
322,  per  Gray,  J.;  ffraeie  v.  Insurance  Co.,  8  Johns.  183;  Mai-cardier  y. In- 
surance Co.,  8  Crancb,  39;  Saltua  v.  Insurance  Co.,  14  Johns.  138;  Chadttey 
v.  Quitm,  97  N.  Y.  333. 

(4)  Even  if  this  were  a  case  wtiere  there  existed  the  right  of  abandonment, 
no  abandonment  as  a  fact  has  been  made.  As  to  what  constitutes  a  legal 
abandonment,  see  McArthur,  Ins.  pp.  145,  146,  147. 

The  further  contention  of  the  plaintiff,  as  we  understand  it,  is  as  follows: 

That  when  the  insured  cattle  went  into  the  sea  they  were  an  absolute  total 
loss  to  the  plaintiff,  even  llioiigb  they  swam  anhore,  or  were  towed  ashore, 
and  were  afterwards  sold,  alive  and  weli,  in  the  market  at  Iiiverpool,  the  port 
of  destination. 

Against  this  construction  it  is  to  be  noticed  that  by  the  terms  of  the  policy 
it  is  provided  that  "in  all  cases  of  loss  by  jettison  the  same  shall  be  settled  on 
the  principles  of  general  average  only."  Again,  in  the  policy,  the  obliga- 
tions resting  upon  the  insured  under  the  "sue,  labor,  and  travel"  clause  would 
preclude  the  possibility  of  the  assumption  that  when  insured  animals  ate  wet 
they  are  drowned,  or  when  landed  thereafter  alive  and  well  they  are  dead. 
If  the  plaintiff  failed  to  do  what  he  was  bound  to  do  he  cannot  claim  for  a 
total  loss,  for  the  law  is  settle«l  tltat  the  owner  of  a  shipment  cannot  make  the 
loss  total  by  his  own  neglect.    Irving  v.  Manning,  1  U.  L.  Cas.  287-306. 

The  bills  of  lading  ure  still  in  the  hands  of  the  plaintiff.  He  says  be  has 
never  done  anything  about  his  cattle;  never  heard  anything  about  them: 
never  claimed  anything  from  those  in  whose  possession  they  were;  nor  claimed 
the  proceeds  from  any  one.  , 

The  further  contention  of  the  plaintiff  is  that  the  defendants,  either  by 
their  own  acts,  or  by  the  acts  of  their  duly-c-onstituted  agents,  have  exercised 
such  control  over  the  property  of  the  plaintiff  as,  in  effect,  to  assert  their 
ownership  of  it,  so  as  to  dispossess  him;  that  they  have  in  law,  at  least,  ac- 
knowledged an  abandonment  by  the  plaintiff  to  them,  and  a  constructive 
total  loss;  or  that  there  has  been  a  recognition  of  an  absolute  total  loss,  and 
that  it  is  too  late  for  them  to  change  their  legal  position,  and  that,  conse- 
quently, they  are  liable  under  the  policies.  It  is  an  elaborate  assumption, 
but  it  is  only  an  assumption,  and  remits  only  on  such  "stuff  as  dreams  are 
made  of. " 

If  it  be  conceded  that  the  salvage  association  did  take  possession  oi  the 
plaintiff's  cattle,  and  there  is  no  doubt  it  did,  it  only  took  possession  of  them 
as  salvor,  and  there  is  no  law  of  any  country  that  makes  a  salvor  the  owner 
-of  the  property  saved,  or  a  thief  for  savinv.  baivors,  at  best,  have  only  their 
lien  for  expenses.  .  No  one  ever  doubted  that  salvors  should  be  encouraged. 
They  are  the  special  wards  of  courts  of  admiralty,  and  in  high  honor,  and  their 


Digitized  by 


Google 


E  V.  BBlTtSH   A   FOREIGN   MARINE   INS.  CO.  787 

ty  is  a  legal  and  authoi-ized  possession,  and  tlie  owner  or 
s  obtain  his  goods  by  paying  salvage.  It  was  the  duly  of 
lis  case  as  agents  of  the  owner,  so  to  take  his  cattle  and 
d,  by  neglecting  to  do  so,  the  loss  cannot  be  thrown  upon 
inies. 

nnot  plead  ignorance  of  what  was  going  on,  for  they  were 
Arith  the  Liverpool  Salvage  Association,  and  acting  with 
itten  agreements  not  produced.  All  the  evidence  shows 
iciation  was  as  much  tlie  agent  of  the  plaintiff's  consign- 

he  defendants  had  nothing  to  do  with  the  sale  of  the  cat- 
r  receive  any  money  from  the  sale  of  the  cattle,  or  inter- 
'ay. 

PoT.\.\M,  Circuit  Judges,  and  Nei^on,  District  Judge. 

Jud};e.  In  North  Peiimyhanin  R.  Co,  v  Commerci<d 
S.  727;  733,  8  Sup.  Ct.  Rep.  2G6,  the  supreme  court 

t  of  the  power  of  the  circuit  couit  to  direct  a  verdict  for 
e  evidence  presented  in  a  cause  where  it  is  clear  that  he 
',  and  no  matter  affecting  his  claim  is  left  in  doubt  to  be 
iry.  Such  a  direction  is  eminently  proper,  when  it  would 
>urt  to  set  aside  a  different  verdict  if  one  were  rendered. 
>rooeediDg  to  submit  the  evidence  to  the  jury,  when  they 
f  in  one  way." 

r.  Cmaerse,  139  U.  S.  469, 11  Sup.  Ct.  Rep.  569,  this 
}  court,  page  472,  189  U.  S.,  and  page  570,  11  Sup. 

tied  that  the  court  may  withdraw  a  case  from  them  alto- 
verdict  for  the  plaintiff  or  the  defendant,  as  the  one  or 
•per,  where  the  evidence  is  undispnted  or  is  of  such  con- 
it  the  court,  in  the  exercise  of  a  sound  judicial  discretion, 
to  set  aside  a  verdict  returned  in  opposition  to  it." 

.  Qyjc,  14.5  U.  S.  593,  606,  12  Sup.  Ct.  Rep.  905, 

not  have  been  withdrawn  from  the  jury  unless  the  con> 

matter  of  law,  that  no  recovery  could  be  had  upon  any 

properly  taken  of  the  facts  the  evidence  tended  to  estub- 

d  not  state  in  terms  that  a  verdict  might  be  directed 
enever  the  court  would  be  compelled  to  set  aside  one 
way,  yet  in  view  of  the  above  citations,  and  especially 
ession  in  the  yet  later  ca.se,  {Afeefuin  v.  y'aleiUiM,  145 
Sup.  Ct.  Rep.  972.)  it  cannot  be  questioned  that  this 
r  one.  Courts  cannot  be  expected  to  stultify  thein- 
ilicts  which  in  a  sound  judicial  discretion  they  should 
(le.  Applying  this  to  the  cases  at  bar,  the  direction 
lo  return  a  verdict  for  each  delendant  must  be  eua- 
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The  plaintiff  put  in  conversations  with  Endicott  &  Macomber,  the 
agents  of  the  defendants,  and  claimed  that  as  the  result  of  them  the  de- 
fendants had  accepted  a  total  loss,  or  were  estopped  from  disputing  it. 
The  court,  however,  regards  these  conversations  as  irrelevant.  They 
took  place  at  Boston,  part  on  the  day  of  the  wreck  and  the  remainder 
within  a  day  or  two  alter,  necessarily  in  ignorance  of  the  true  condition 
of  facts  on  the  other  side  of  the  Atlantic,  as  plaintiff,  of  conrse,  should 
have  well  understood;  and  they  promised  nothing  except  that  everything 
"would  be  all  right,"  which  was  wholly  indefinite.  The  plaintiff  failetl 
to  prove  that  Endicott  &  Macomber  had  an  agency  so  broad  as  to  authorize 
them  to  adjust  a  loss  of  this  nature  occurring  in  England,  where  the  de- 
fendant corporations  were  themselves  present  and  had  their  habitat. 
Nothing  is  proven  clearly,  except  that  Endicott  &  Macomber  had  author- 
ity  to  issue  the  policies,  receive  the  premiums,  and  represent  the  under- 
writers in  legal  proceedings  taken  in  Massachusetts.  If  the  plaintifT 
claims  more  than  this  he  should  have  called  out  the  agents'  powers  of 
attorney  or  other  written  authority,  or  pointed  out  to  the  court  some  local 
statute  clearly  and  specifically  applicable.  It  is  inadmissible  to  pre- 
sume that  local  attorneys  or  agents  have  power  to  interfere  with  the  ad- 
justment of  losses  occurring  abroad,  especially  in  the  country  ol  the  resi- 
dence or  domicile  of  the  insuring  corporations.  To  encourage  a  rule  of 
that  nature  would  be  very  unreasonable,  in  view  of  the  fact  that  local 
agents  rarely,  if  ever,  have  the  knowledge  necessary  to  enable  them  to 
deal  with  such  matters. 

It  seems  to  the  court  that  the  question  of  the  lack  or  existence  of  an 
abandonment  is  also  of  no  consequence.  The  loss  cannot  be  converted 
from  a  partial  to  a  constructive  total  one  with  any  effect  in  ibis  case, 
and  an  abandonment  has  no  use  except  for  that  purpose.  This  is  suffi- 
ciently explained  in  Stringer  v.  Insurance  Co.,  L.  R.  4  Q.  B.  ''.76,  ;vud 
L.  R.  -5  Q.  B.  599,  approved  in  Comman  v.  H'crt,  L.  R.  13  App.  Cas.  160; 

Neither  did  jettison  of  the  cattle  create  an  absolute  total  loss. 
Whether  they  were  jettisoned  for  the  purpose  of  being  saved,  or  to 
lighten  the  ship,  is  unimportant.  Even  derelict  does  not  constitute  an 
absolute  total  loss,  if  brought  into  a  port  of  safety  within  a  reasonable 
time,  and  if  also  the  salvage  charges  are  paid  by  the  underwriters,  or  if 
under  such  circumstances  that  a  prudent  owner  ought  to  pay  them. 
Cossman  v.  West,  ubi  supra. 

Carr  v.  Insurance  Co.,  109  N.  Y.  505,  17  N.  E.  Rep.  369,  cited  by 
plaintiff,  lays  down  the  following  rule: 

"Tlie  underwriters  having  elected  to  take  possession  of  the  vessel  under 
the  rescue  clause,  it  is  plain,  we  think,  that  they  could  neither  sell  the  vesst-l 
voluntarily  nor  permit  it  to  be  sold  under  judicial  process  in  satisfaction  of  a 
hen  which  they  had  created,  without  thereby  making  the  loss  to  the  plaintiff 
an  '  aotual  total  loss,'  whatever  may  have  been  its  original  character." 

This  divides  into  two  branches: 

Hn^.  A  voluntary  sale  of  the  vessel  by  the  underwriters.  Undonbt- 
edly  the  underwriters  may  so  deal  with  property  in  peril  as  to  convert 
what  otherwise  would  be  a  partial  loss  into  an  absolute  total  one,  or  so 
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n  denying  that  such  a  loss  has  accrued.  But 
tained  the  benefit  of  a  low  premium  by  cover- 
mly,  then  in  view  thereof,  and  also  in  view  of 
;y  reqaires  that  all  interested  should  be  encour- 
id  labor  or  rescue  clauses  to  the  fullest  extent, 
n  that  direction  by  the  undei^vriters,  as  well  as 
entional  excelss  of  power,  should  not  be  made  a 

ct  of  permitting  property  to  be  sold  under  jufH- 
irance  Co.  does  not  seem  to  state  all  proper  qual- 
isel  or  other  property  is  taken  possession  of  by 
)ur8e  the  owner  is  dispossessed,  at  least  for  the 
I  he  can  restore  his  possession  by  reasonable  ef- 
ibsolutely  total;  but  he  is  bound  to  use  such  ef- 
raiiee  Co.  the  vessel  was  in  fact  sold  for  a  much 
int  the  underwriters  agreed  to  pay  the  wreckers, 
er  would  not  have  interfered  to  prevent  a  sale, 
underwriters  did  not  return  the  wreck  free  from 
)rtune  was,  as  a  matter  of  fact,  converted  into  an 
5o  in  COssman  v.  West,  uW  $upra,  the  property 
)  than  the  salvage  services,  and  the  underwriters 
lien.  The  fact  must  appear  that  the  sale  was  un- 
i  that  a  prudent  owner  would  not  interfere  to  pre- 
he  property  passes  into  the  possession  of  captors 
lers  are  thus  in  fact  dispossessed,  the  loss  becomes 
rners  cannot  in  either  case  recover  the  possession 
ouate  exertions,  expense,  or  hazard;  otherwise  it 

he  case  at  bar  the  underwriters  properly  asked  the 
i.  The  vessel  and  property  aboard  were  in  such 
jeyond  the  power  of  the  master,  owners,  or  under- 
r  her  cargo,  and  the  aid  of  salvors  was  necessary, 
ivere  employed  at  the  outset  by  the  underwriters, 
istituted  an  association  in  which  the  underwriters 
iterests,  yet  after  their  employment  they  ceased  to 
erwriters,  and  took  and  held  possession  in  their 
efit  of  whom  it  might  concern.  They  did  not  dif- 
m  other  salvors  whose  position  and  rights  remain 
vhether  they  come  to  the  assistance  of  a  wreck  as 
request  of  the  interests  concerned.  Having  thus 
iiuat,  for  the  purposes  of  this  writ  of  error,  be  con- 
e  plaintiff  that  the  salvors  sent  the  cattle  to  Liver- 
consigning  them  to  themselves,  and  ordered  them 
1  &  Sons;  that  though  this  firm  were  the  con.si^iiet-s 
benefit  of  the  salvors  and  on  their  account;  that, 
3  statement,  the  salvors  declined  to  give  them  up; 
t  ask  anybody's  consent  to  the  sale.  Also  it  is  true 
iloyment  of  the  salvors,  though  periiaps  signed  by 
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one  of  the  underwriters  after  the  rescued  cattle  were  sold,  really  took 
effect  from  its  date,  and  before  they  arrived  at  Birkenhead  or  Liverpool, 
and  that  it  authorized  the  salvors  to  sell  in  order  to  effectuate  their  lien; 
and  it  may  be  that,  if  it  had  been  made  to  appear  that  they  did  sell  for 
that  purpose,  and  that  the  underwriters  bad  no  lawful  right  to  thus  em- 
power them,  the  result  would  have  been  a  conversion  authorized  by 
the  underwriters,  sufficient  to  bar  them  from  denying  an  absolute  total 
loss. 

itf^'or  the  reasons  already  stated,  it  rested  on  the  plaintiff  to  show  this, 
ur  that  the  sale  of  the  cattle  could  not  have  been  prevented  by  him  with 
due  diligence.  But  he  has  not  even  pat  in  evidence  the  written  direc- 
tions from  the  salvors  to  James  Nelson  &  Sons  to  make  the  sale,  nor 
shown  for  what  reason  the  sale  was  made,  nor  when  it  took  place,  nor 
how  much  time  intervened  after  the  arrival  of  the  cattle  at  Liverpool  or 
Birkenhead.  Neither  has  he  made  to  appear  whether  any  salvage  was 
claimed,  or,  if  claimed,  what  the  amount  was,  or  that  it  was  tendered 
or  oiiered,  or  that  the  salvors  were  told  that  the  plaintiff  or  his  con- 
signees would  pay  it,  or  would  pay  what  was  justly  due.  The  state- 
ment of  the  witness  Nelson,  that  the  salvors  declined  to  give  up  the  cat- 
tle, was  too  general  to  be  strictly  admissible  as  evidence,  and,  being 
unsupported  by  detail,  has  no  weight,  although  the  point  of  its  admis- 
sibility was  not  raised.  On  the  other  hand,  it  does  appear  beyond 
question  that  part  of  the  consignment  did  arrive  at  Birkenhead,  which, 
as  well  as  Liverpool,  was  a  place  of  delivery  under  the  bill  of  lading. 
It  also  appears  tliat  the  plaintiff  was  not  unrepresented  there,  because 
James  Nelson  &  Suns  were  his  consignees  and  had  the  bill  of  lading; 
and,  although  the  witness  Nelson  protests  that  they  did  nothing  on  ac- 
count of  their  consignor,  yet  they  were  in  position  to  act.  It  was  also 
his  duty  not  to  be  unrepresented. 

On  the  whole,  if  the  plaintiff  claims  to  bring  himself  within  the  ex- 
ceptional rule  of  Cossman  v.  iFed,  ubi  supra,  and  to  excuse  himself  from 
the  general  principles  stated  in  Thomely  v.  Hebsim,  2  Barn.  &  Aid.  513, 
it' was  for  hiui  to  bring  out  all  the  facts  necessary  therefor.  As  part 
of  the  cattle  arrived  at  Birkenhead,  an  absolute  total  loss  cannot  be  made 
out,  unless,  as  already  said ,  the  plaintiff  shows  that  the  underwriters 
directed  an  unauthorized  sale,  or  that,  with  due  diligence,  he  could  not 
have  discharged  the  claim  of  the  salvors,  and  thus  secured  the  remnants 
of  the  consignment.  On  important  elements  making  essential  parts  of 
this  proposition,  he  has  failed  to  furnish  any  proofs;  and  on  that  ac- 
count the  circuit  court  would  unavoidably  have  set  aside  a  verdict  in 
his  favor  upon  this  necessary  branch  of  his  case. 

The  point  taken  by  the  plaintiff,  that  no  notice  was  sent  him  of  an 
intention  to  sell  the  cattle,  is  not  valid,  inasmuch  as  his  consignees 
actual!}'  sold  them,  and  therefore  knew  they  were  to  be  sold.  The  fur- 
ther proposition,  that  the  sale  was  a  l^al  or  physical  necessity,  is  also 
ineffectual;  because  the  record  fails  to  show  that  there  was  not  sufli- 
cient  time  and  opportunity  to  discharge  the  lien  of  the  salvors,  and  take 
possession  of  the  cattle,  before  the  time  of  any  necessary  sale  could  arrive. 
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litions  were  essentially  unlike  th6se  which  ap- 
fentigg.  Holt,  N.  P.  149,  where  the  goods  were 
'ast;  for,  in  the  cases  at  bar,  the  courts  and  laws 
gor  where  the  property  arrived  as  in  the  United 
the  consignees  had  opportunity  for  enforcing  all 

its  turn  on  the  drcumstanoss  of  the  mle  at  Bir- 
f  the  remnants  of  the  consignment.  The  rules 
rated  in  Arnold  on  Marine  Insurance,  (6th  £ng. 
f  chapter  6.  and  in  chapter  7,  vol.  2,  pp.  951, 

sequence,  and  are  reinforced  by  the  conclusions 
ubi  mipra.     The  expression  of  Lord  Tbntebden 

case  is  very  apt: 
1'  apx>eared  that  the  owners  bad  used  all  the  means 

still  unable  to  have  paid  this  salvage,  it  would  have 
that  is  not  so,  and  I  am  therefore  of  opinion  that  the 
>  recover  for  a  total  loss. " 

Cb.,  9  Wall.  461;  Richelieu  ic  0.  Nan.  Co.  v.  fio»- 
6  U.  8.  408,  10  Sup.  Ct.  Rep.  934;  and  Shepherd 
App.  CiM.  49, — cited  by  the  plaintiff, — reiter- 
pplying  them  to  the  pending  facts,  rules  of  law 
known  as  applicable  to  abandonments  under  poli- 
ructive  total  losses,  but  have  no  close  relation  to 

proposition  that  the  policies  should  be  treated  as 
?urance  for  each  head  of  cattle,  so  that  the  loss  of 
im  against  the  underwriters  for  an  absolute  total 
was  concerned,  is  not  now  insisted  on. 
le  court  below  in  each  case  is  affirmed. 


McKean  v.  Archer. 

tit  Court,  D.  Indiana.    October  28, 1891) 
No.  8,748. 

M— COKSTECOTIOW  Of  STATUTB. 

SSI,  provides  that  actions  must  be  brought  within  the  times 
Upon  promissory  notes,  bills  of  exchange,  and  other  contracts 
monoj,  hereafter  executed,  within  ten  years:  provided,  that 
i  have  been  heretofore  executed  may  be  enforced,  under  this 
s  only  as  they  have  to  run  before  being  barred  under  the  eziet- 
[,  the  words  "existing  law"  apply  to  laws  existing  when  the 
and  not  wtien  the  suit  was  brought;  and  therefore  contracts 
)  act  are  still  enforceable  within  30  years,  as  before. 
0.  Law— Spkciax  Laoisi.i'noi*. 

itatuta  continues  in  force  one  period  of  limitation  for  past  oon- 
a  different  period  for  future  contracts,  does  not  render  It  In- 
Diform  operation,  or  being  in  the  nature  of  special  legislation, 
1  UQiform  upon  all  persona  or  things,  under  the  same  circum- 


Digitized  by 


Google 


792  TEDEBAL  BXFOBTXR,  TOL  52. 

At  Law.     Action  by  Samuel  McKean  against  Robert  N.  Archer  on  * 
note.     Heard  on  demurrer  to  the  answer.     Demurrer  sustained. 
B.  V.  Marahall  and  Jump,  Lamb  &  Davit,  for  plaintiff. 
Clevdand  dc  Matthewt  and  A,  C.  Harrit,  for  defendant. 

Baker,  District  Judge.  Action  to  recover  the  contents  of  a  note  exe- 
cuted in  this  state  for  $5,025.93,  bearing  date  July  1,  1877,  due  one 
day  after  date.  Answer  that  the  cause  of  action  did  not  accrue  within 
10  years  next  before  the  commencement  of  the  suit.  Demurrer  to  the 
answer  for  want  of  facts. 

At  the  time  this  cause  of  action  accrued,  the  statute  of  limitations  of 
this  state  prescribed  20  years  as  the  period  within  which  such  actions 
must  be  brought.  2  Gavin  &  H.  St.  of  Ind .  p.  1 59 ,  §  2 11 ,  par .  6 .  On  th« 
7th  day  of  April,  1881,  another  statute  of  limitations  was  enacted,  which 
took  effect  September  19,  1881,  and  yet  remains  in  force.  This  statute 
is  as  follows: 

"The  following  actions  shall  be  commenced  within  the  periods  herein  pre- 
scribed after  the  cause  of  action  has  accrued,  and  not  afterwards:  *  *  * 
Fifth.  Upon  promissory  notes,  bills  of  exchange,  and  other  written  contracts 
for  the  payment  of  money,  hereafter  executed,  within  ten  years:  provided, 
that  all  such  contracts  as  have  been  heretofore  executed  may  be  enforced,  un- 
der this  act,  within  such  time  only  as  they  have  to  run  before  being  barred 
under  the  existing  law  limiting  the  commencement  of  actions,  and  not  after- 
wards." 

On  the  one  side  it  is  claimed  that  the  note  is  to  be  governed  by  the 
statute  of  limitations  in  iforce  at  the  time  the  cause  of  action  accrued 
thereon.  On  the  other  side,  it  is  insisted  that  it  must  be  governed  by 
the  statute  of  limitations  in  force  when  the  suit  was  instituted. 

The  current  of  authority,  both  English  and  American,  is  almost  nn- 
broken,  that  statutes  of  limitation  operate  on  the  remedy  only,  and  do 
not  affect  the  right;  and  that  the  statute  in  force  at  the  time  the  suit  is 
brought,  and  in  the  forum  where  it  is  brought,  must  control.  This  role 
has  often  been  regretted  by  eminent  judges  as  a  departure  from  sound 
principle,  but  it  Is  now  so  firmly  settled  that  the  statute  of  limitations 
does  not  enter  into  and  form  a  part  of  the  contract  that  it  is  no  longer 
open  to  debate.  It  follows  that  the  sufficiency  of  the  answer  hinges  on 
the  construction  of  the  statute  above  quoted.  That  part  of  the  act  which 
precedes  the  proviso,  at  vi  Urmini,  applies  only  to  promissory  notes,  bills 
of  exchange,  and  other  written  contracts  for  the  payment  of  money  exe- 
cuted after  the  enactment  of  the  statute.  It  is  apparent  that  it  was  the 
legislative  intent  that  all  notes,  bills,  and  contracts  for  the  payment  of 
money  executed  after  the  enactment  of  the  statute  should  be  limited  by 
the  clause  preceding  the  proviso  to  the  period  of  10  years,  and  that  all 
such  contracts  executed  prior  to  that  time  should  be  governed  by  the 
terms  of  the  proviso.  The  proviso  declares  "  that  all  such  contraots  as 
have  been  heretofore  executed  may  be  enforced,  under  this  act,  within 
such  time  only  as  they  have  to  run  before  being  barred  under  the  exist- 
ing  law  limitiilg  the  commencement  of  actions,  and  not  afterward."  The 
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is  not  entirely  free  from  obscurity.  Ou  the  one 
the  words  "existing  law"  mean  the  law  existing 
uted,  and  hence  that  the  lO-years  limitation  ap- 
ind,  it  is  insisted  that  these  words  refer  to  the 
3  the  contract  was  executed,  and  therefore  that 

governs.  In  my  opinion,  the  words  " existing 
ition  law  in  force  at  and  prior  to  the  date  of  the 
I  as  to  all  written  contracts  for  the  payment  of 

Septemper  19,  1881,  the  prior  20-yoar8  liraita- 
rce.  If  it  was  the  purpose  of  the  legislature  to 
itation  to  contracts  theretofore  executed,  the  pro- 
1  that  was  necessary,  if  such  was  the  purpose, 
ive  omitted  the  proviso,  and  the  words  "hereto- 
3lause  preceding  the  proviso.  It  is  the  duty  of 
ttes  so  as  to  give  effect  to  the  entire  language  em- 

Construotion  is  practicable.  Nothing  less  than 
ill  justify  a  court  in  rejecting  words  or  clauses 
Here  no  such  necessity  exists.  Construing  the 
as  referring  to  and  continuing  in  force  the  statute 
le  note  in  suit  was  executed,  effect  is  given  to  all 
lie.  The  statute  thus  read  constitutes  a  just  and 
i.  All  notes,  bills,  and  contracts  for  the  paymeAt  of 
r  after  September  19,  1881,  are  governed  by  the 
escribed  by  the  act  of  1881 ;  and  all  such  contracts 
date  are  governed  by  the  20-year8  limitation  con- 
e  proviso.  But  the  provision  in  question,  if  the 
uted  "  in  the  clause  preceding  the  proviso  had  been 
istrued  as  prospective.  Murray  v.  Gibson,  15  How. 
,  17  Wall.  596;  King  v.  TirreU,  2  Gray,  331 ;  Dick- 
7  111.  331;  McGonniek  v.  Eliot,  43  Fed.  Rep.  469; 
,  83  Mich.  211,  47  N.  W.  Rep.  100. 
in  as  a  general  rule  for  the  inter[>retation  of  s(at- 

not  to  be  allowed  a  retroactive  operation,  \yhere 
by  express  command  or  by  necessary  implication, 
rement,  they  speak  and  operate  upon  the  future 
ould  this  rule  prevail  where  the  effect  and  opera- 
signed,  apart  from  the  intrinsic  merits  of  the  rights 
rict  the  assertion  of  those  rights.     But,  aside  from 

and  out  of  abundant  caution,  the  words  preceding 
Lssly  limited  to  notes,  bills  of  exchange,  and  other 
the  payment  of  money,  tliereafter  executed.  As  the 
;uted  before  the  statute  was  enacted,  it  is,  by  its  ex- 
ptod  from  the  operation  of  the  10-years  limitation. 

Gray,  331,  a  cause  of  action  arose  against  an  adr 
3  wlien  the  right  to  sue  was  limited  to  the  period  of 

dale  of  his  bond.  After  the  cause  of  action  had 
ure  of  the  state  enacted  a  law  prescribing  two  years 
whicii  such  actions  must  be  brought.     The  latter 
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statute  was  held  to  be  prospective,  and  that  a  cause  of  action  existing 
when  it  came  into  effect  was  governed  by  the  statute  of  limitations  in 
force  when  the  right  of  action  accrued.  Irj  Dickaon  v.  Railroad  Co.,  77 
111.  381,  a  cause  of  action  accrued  for  personal  injury.  At  the  time 
the  cause  of  action  accrued,  the  right  to  sue  was  limited  to  the  period 
of  five  years.  Thereafter  the  l^islature  enacted  a  law  prescribing  two 
years  as  the  period  within  which  such  actions  must  be  brought.  The 
court  held  the  latter  enactment  pros{)ective,  and  that  the  statute  in  force 
when  the  cause  of  action  accrued  furnished  the  rule  of  limitations. 
Meant  v.  Harrison,  114  111.  248,  2  N.  E.  Rep.  64,  was  an  action  upon 
a  promissory  note  dated  January  25,  1872,  payable  two  years  after 
date.  Action  was  commenced  October  15,  1884.  At  the  time  the 
note  was  executed,  the  limitation  was  16  years,  under  the  act  of  No- 
vember 5,  1849.  By  an  act  which  went  into  effect  July  1,  1872,  the 
time  of  limitation  of  an  action  on  n  promissory  note  was  made  10  years. 
The  act  of  1#72  expressly  repealed  the  act  of  1849,  with  this  provision 
in  the  repealing  section:  "  But  this  section  shall  not  be  construed  so  as 
to  affect  any  rights  or  liabilities,  or  any  causes  of  action,  that  may  have 
accrued  before  this  act  shall  take  effect."  The  question  was,  which  act 
was  to  govern, — the  act  of  1849,  which  was  in  force  at  the  time  the  note 
was  executed,  or  the  act  of  1872,  which  was  enacted  and  went  into 
effect  after  the  making  of  the  note?  The  court  held  that  the  latter  act 
was  to  be  construed  prospectively,  and  that  the  saving  clause  above 
quoted  continued  the  law  of  1849  in  force  as  to  notes  executed  prior  to 
the  time  the  act  of  1872  took  effect.  McMillan  v.  McConnmick,  117  111. 
79,  7  N.  E.  Rep.  132,  and  McKissm  v.  Davenport,  83  Mich.  211,  47 
N.  W.  Rep.  100,  fully  support  the  same  doctrine. 

Thus  it  is  seen  that  the  construction  given  to  the  act  of  1881  is  sup- 
ported both  by  reason  and  authority.  It  is  insisted,  however,  that 
such  a  construction  brings  the  provision  under  consideration  within  the 
condemnation  of  the  constitution  of  this  state,  and  also  of  the  fourteoith 
amendment  of  the  constitution  of  the  United  States.  The  argument  is 
that  "the  office  of  the  proviso  is  solely  to  suspend  the  ten-years  limita- 
tion in  those  cases  where  the  contract  happens  to  be  executed  before 
September  19, 1881,  whether  it  falls  due  then  or  afterwards."  Cooley, 
Const.  Lim.  p.  391,  note  2,  and  Holden  v.  James,  11  Mass.  397,  are 
cited  to  the  proposition  that  "the  statute  of  limitations  cannot  be  sus- 
pended in  particular  cases  while  allowed  to  remain  in  force  generally." 
Manifestly  it  is  not  the  of!ice  of  the  proviso  to  suspend  the  statute  in 
particular  cases.  The  enacting  clause  preceding  the  'proviso  in  clear 
and  positive  terras  declares  that  the  lO-years  limitation  therein  prescribe<l 
shall  only  apply  to  notes,  bills  of  exchange,  and  other  written  contracts 
for  the  payment  of  money  thereafter  executed.  If  the  proviso  were 
eliminated  from  the  act,  the  lO-years  limitation  could  not  be  applied  to 
notes  previously  executed.  The  proviso  does  not  suspend  the  opera- 
tion of  the  enacting  clause  in  question.  It  does  not  relate  to  nor  em- 
brace the  same  class  of  contracts  as  the  enacting  clause.  The  whole 
purpose  and  scope  of  the  proviso  is  to  continue  the  prior  statute  of  lim- 
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notes,  bills  of  exchange,  and  other  written  con- 
of  money  executed  before  the  act  of  1881  took 
I  of  objection  evidently  is  that  it  is  not  within 
ilative  power  to  enact  a  statute  of  limitations 
aerate  upon  written  contracts  thereafter  executed , 
e  prior  limitation  law  as  to  all  contracts  previ< 
statutes  have  been  frequently  enacted,  and  have 
Q  before  the  courts  of  last  resort.  They  have 
enactments,  without  any  suggestion  by  court  or 
unconstitutional.     See  authorities  supra.     If  the 

unconstitutional,  it  is  upon  the  ground  that  the 
of  uniform  operation,  or  because  it  denies  equal 
ies  to  all.  It  is  not  obnoxious  to  either  objec- 
1  uniform  in  its  operation.  A  law  is  general  and 
es  alike  upon  all  persons  and  things  within  the 
e,  under  the  same  circumstances.  This  provi- 
ersons  the  same  privileges  and  immunities,  under 
il  protection  of  the  law  exists  whenever,  under 
person  is  secured  in  the  enjoyment  of  the  same 
irbier  v.  Connotty,  113  U.  S.  27,  5  Sup.  Ct.  Rep. 
■ley,  113  U.  S.  703,  5  Sup.  Ct.  Rep.  730;  Mugh-v. 
,  8  Sup.  Ct.  Rep.  273;  CMweU  v.  Texas,  137  U. 
ep.  224.  It  is  neither  special,  partial,  nor  arbi- 
\eld  to  be  a  valid  exertion  of  constitutional  power, 
ent.     The  demurrer  is  sustained. 


In  re  Haskell. 

t  Court,  &  D.  OMo.    NoTomber  14, 1898.) 
No.  0W 

t  LU»— PRE81]IIPnON& 

iSD  lodlcted,  triad,  ooavlcted,  and  sentenced  by  a  state  court 
the  prisoner  and  the  crime  charged,  and  authority  to  pro- 
sentence,  it  will  be  conclusively  presumed,  In  hnbean  corpwi 
tral  court,  that  the  state  adduced  aufficiaat  eTidenae  to  sus- 

riONS  SOT  A  Part  of  the  Record. 

as  in  a  criminal  case  Is  not  a  part  of  the  record,  in  such  sense 
into  it  on  hubeaa  corpus  proceedings  ooUaterally  attacking 

p.  Writ. 

>,  the  writ  shoold  oot  issue  unless  the  petition  itself  shows 

led  thereto. 

airpm  and  certiorari.     Denied. 

c,  Circuit  Judge: 

for  hnbeat  corpus  filed  by  George  P.  Haskell,  and  is 


r 
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"^In  the  United  States  Circuit  Court  in  and  for  the  Soutfiem  Dixtrlcto/ 

Ohio. 

"Ex  parte  George  P.  Haskell.     Petition  and  complaint  for  a  writ  of  haben» 

corpus  and  certiorari  : 

"The  above-named  George  P.  Haskell,  relator  herein,  makes  this  his  com- 
plaint, and  alleges  and  says  that  at  the  September,  A.  D.  1891,  term  of  the  court 
uf  common  pleas  in  and  for  the  county  of  I^ucas  and  state  of  Ohio,  he  (relator) 
WHS  indicted  and  charged  with  having  committed  the  crime  of  '  forgery  and 
uttering  a  forged  instrument,'  which  is  a  felony  under  the  laws  of  Ohio;  that, 
under  the  allegation  in  said  indictment,  the  said  common  pleas  court  of  I^ucas 
county,  Ohio,  was  the  only  court  in  said  state  of  Ohio  that  had  jurisdiction 
to  entertain  a  judicial  trial  of  relator  upon  said  charges;  that  said  cause  was 
eptitled,  *The  State  of  Ohio  vs.  George  P.  Haskell;'  thiat  on  the  fourth  day 
of  February,  A.  D.  1891,  the  said  common  pleas  court  of  Lucas  county,  Ohio, 
did  then  and  there  proceed  to  the  trial  of  said  cause,  and  upon  said  trial  tl)e 
said  state  of  Ohio,  as  plaintifl  therein,  offered  and  introduced  all  testimony 
and  evidence  it  possessed  against  the  said  George  P.  Haskell  in  ssiid  cause; 
that  the  law  of  the  state  of  Ohio  in  such  Citses  requires  of  the  state,  as  plain- 
tiff, to  prove,  among  other  things,  that  the  silleged  offense,  if  comtuitied  at 
all,  was  committed  in  the  said  county  of  Lucan  and  state  of  Ohio.  Kelator 
also  alleges  and  avers  that  the  said  stiite  of  Ohio,  as  plaintiff  therein,  did  not 
produce  or  offer  any  proof  or  evidence  that  the  said  alleged  offense  was  com- 
muted in  said  Luciis  county,  but  passed  the  said  fact  and  material  allegation 
unproved;  that,  without  the  said  fact  and  allegation  being  affirmatively  proven 
by  the  said  state,  [plaintiff,]  thesaid  common  pleascourt  of  said  Lucas  county, 
Ohio,  did  not  possess  under  the  law  any  power  or  authority  to  pass  judg- 
ment and  sentence  upon  the  defendant  tbiereln,  Who  is  relator  herein ;  tlial 
at  the  conclusion  of  said  trial  a  verdict  of  •  Guilty '  was  by  the  jury  returned 
Into  said  court,  whereupon  said  court  then  and  there  proceeded  to  pass  sen- 
tence and  judgment  against  relator,  and  sentenced  him  to  be  confined  in  the 
Ohio  penitentiary  for  a  term  of  live  years,  for  having  committed  the  crime  of 
forgery;  that  relator  has  been  since  the  eleventh  day  of  February,  1892.  and 
'still  is,  confined  and  imprisoned  by  virtue  solely  of  said  sentence  and  judg- 
ment in  the  Ohio  penitentiary  at  Columbus,  Ohio;  that  relator  has  exhau3te<l 
each  and  every  and  all  proceedings  in  all  of  the  courts  of  the'State  of  Ohio  fi>r 
his  relief;  that  as  a  matter  of  fact  the  alleged  ■  forgery '  for  which  he  is  so 
Imprisoned  was  not  committed  in  the  county  of  Lucas,  Ohio;  that  the  bill  of 
exceptions  in  said  cause  is  by  an  order  of  said  court  made  a  part  of  the  record 
of  said  cause,  as  provided  by  section  5302  of  the  Revised  Statute^  of  Ohio; 
that  said  bill  of  exceptions  contains  all  of  the  proof  and  evidence  offered  by 
the  state  of  Ohio  tending  to  prove  where  said  alleged  forgery  was  claimed  to 
have  been  committed;  that  he  is  by  means  of  said  proceedings  denied  by  the 
state  of  Ohio  the  equal  protection  of  the  law  while  within  the  jurisdiction  of 
said  state,  and  said  imprisonment  is  in  violation  of  the  constitution  of  the 
United  States,  and  therefore  null  and  void.  All  of  which  more  fully  api^ai-s 
from  the  tiles  and  records  of  the  said  common  pleas  court  of  Lucas  county. 
Ohio,  in  the  said  cause  of  The  State  of  Ohio  vs.  George  P.  Haskell,  which  are 
now  In  the  possession  of  John  P.  Bronson.  Esq..  clerk  of  said  court  of  com- 
mon pleas  of  said  Lucas  county.  Ohio,  at  the  city  of  Toledo,  in  said  county. 
Wherefore,  the  said  George  P.  Haskell,  relator  herein,  prays  that  a  writ  of 
habeas  corpus  may  issue  to  C.  C.  .lames,  Esq..  <is  warden  of  the  Oliiof  peni- 
tentiary at  the  city  of  Columbus,  Ohio,  tluit  he  bring  up  the  body  of  relator, 
and  show  his  cause  for  said  imprisonment;  also  that  a  writ  of  rertiorari  issue 
to  .John  P.  Bronson,  Esq.,  as  clerk  of  the  common  pleas  court  of  Lucas  coimty. 
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>,  in  said  county,  that  be  forthwith  forward  to  Uiis 
e  flies  and  records  of  the  case  of  State  of  Ohio  vs. 
lator  will  ever  pray. 

"George  P.  Haskell. 

din  County — as.:  George  P.  Haskell,  who,  being 
law,  deposeth  and  aaith  that  he  is  the  relator  in  tlie 
le  facts  therein  set  forth  are  true. 

"Gborgk  p.  Haskell. 

to  before  me  this  7th  day  of  Nov.,  A.  D.  1892. 
"S.  A.  Stermberqer,  Notary  Public." 

{after  etating  the  fncts.")  The  petition  is  accom- 
red  to  be  a  true  copy  of  all  the  journal  entries, 
•nt.     The  sections  under  which  this  court  haa 

habeas  corpus  are  as  follows: 
e  court  and  the  circuit  and  district  courts  shall  have 
aheas  eorptui. 

justices  and  judges  of  said  courts,  within  their  re> 
all  have  power  tu  grant  writs  of  habeas  corpus  for 
■  into  the  cause  of  restraint  of  liberty. 

habeas  corpus  shall  in  no  case  extend  to  a  prisoner 
3  in  custody  under  or  by  color  of  the  authority  of  the 
imitted  to  trial  before  some  court  thereof,  or  is  in 
-omitted  in  pursuanceof  a  law  of  the  United  States, 
r  decree  of  acourt  or  judge  thereof;  or  is  in  custody 
tution  or  of  a  law  or  treaty  of  tlie  United  States;  or, 
I  of  a  foreign  state  and  domiciled  therein,  is  in  cus- 
mitted  under  any  Hlleged  right,  title,  authority,  privi- 
nption  claimed 'under  the  commission  or  order  or 
state,  or  under  color  thereof,  the  validity  and  effect 
)  law  of  nations;  or  unless  it  is  necessary  to  bring  the 
tify. 

I  for  writ  of  habeas  corpus  shall  be  made  to  the  court 
orized  to  issue  the  same,  by  complaint  in  writing, 
'  whose  relief  it  is  intended,  setting  forth  the  facts 
.rained,  in  whose  custody  he  is  detained,  and  by  virtue 
ty,  if  known.  The  facts  set  forth  in  the  complaint 
atb  of  the  person  making  the  application. 
it  justice  or  judge  to  whom  sucli  application  is  made 
i  writ  of  tiabeas  corpus,  unless  it  appears  from  the 
rty  is  not  entitled  thereto.  The  writ  shall  be  directed 
ustody  the  party  is  detained." 

section  755  that,  if  it  appears  from  the  petition 
3  not  entitled  to  his  discharge,  the  court  should 
out  issuing  the  writ.  The  section  onl}'  declares 
tice  in  this  respect.  Hurd,  Hab.  Corp.  222; 
5;  Ex  jvirte  Keameij,  7  Wheat.  38. 
the  petition  herein  (hat  the  petitioner  is  in  law- 
l  not  be  discharged.  His  claim  is  that  he  was 
evidence  proving  venue  of  the  offense  within  the 
of  the  Lucas  county  common  pleas  court;  that  he 
of  his  liberty  without  due  process  of  law,  and 
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■was  denied  the  equal  protection  of  the  laws  by  the  state  of  Ohio,  in  vio- 
lation of  the  fourteenth  amendment  to  the  constitution  of  the  United 
States;  and  that  he  is  therefore  now  "  in  custody  in  violation  of  the  consti- 
tution *  *  *  of  tiie  United  Slates,"  within  the  words  of  section  753, 
above  given. 

Without  considering  the  question  whether  such  a  defect  in  the  evi- 
dence, if  it  could  be  made  to  appear,  would  render  the  petitioner's 
conviction  a  vit)lation  of  the  amendment  relied  on  by  him,  it  is  suffi- 
cient to  aay  that  it  must  be  conclusively  presumed  from  the  aver- 
ments of  the  petition,  and  the  indictment  and  journal  entries  accom- 
panying it,  that  the  fact  of  the  commission  of  the  offense  in  Lucas  county 
was  made  to  appear  from  evidence  to  the  trial  court.  It  is  clear  from 
the  papers  presented  that  the  petitioner  was  indicted  by  a  grand  jury, 
and  was  tried  and  convicted  by  a  petit  jury,  that  the  court  had  juris- 
diction of  tlie  ortense  charged  in  the  indictment,  and  had  jurisdiction  to 
pronounce  the  sentence  which  was  imposed  on  conviction  of  the  offense 
charged.  Whether  the  evidence  before  the  court  sustained  the.  aver- 
ments of  the  indictment  is  a  question  which  cannot  be  examined  in  the 
collateral  hcibeas  corpm  proceeding.  When  the  indictment  charges  a 
crime  within  the  jurisdiction  of  the  court,  and  the  record  of  the  court 
shows  a  trial  and  conviction  and  a  judgment,  properly  founded  on  the 
indictment  and  within  the  lawful  jurisdiction,  it  is  conclusively  pre- 
sumed, in  a  collateral  attack,  that  the  evidence  adduced  was  sufficient 
to  sustain  the  indictmeirt  and  judgment. 

The  failure  of  the  state  of  Ohio  to  prove  the  venue  of  the  offense  in 
Lucas  county,  as  alleged  by  the  jjetitioner,  can  only  appear  from  a  con- 
sideration of  the  bill  of  exceptions  stating  all  the  evidence;  but  the  bill  of 
exceptions  is  not  a  part  of  the  record  of  a  judgment  into  which  a  court 
may  look,  ina  proceeding  where  thejudgment  is  collaterally  attacked.  It 
is  only  a  part  of  the  record  in  direct  proceedings  on  error  for  the  exami- 
nation of  a  reviewing  court,  and  can  never  be  considered  in  habeas  cm-put 
to  test  the  validity  of  thejudgment.  For  this  reason  it  follows  that  the 
sentence  pronounced,  under  which  the  prisoner  is  coniined,  was  within 
the  jurisdiction  of  the  court,  and  that  the  petitioner  is  not  illegally  re- 
strained of  his  liberty.  The  application  for  the  writ  is  therefore  de- 
nied. 
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Jh  re  McKnight. 

itrt,  S.  D.  GhUt.    November  14, 1892.> 

SaflSO. 

THB  Writ — State  C!ou«ts. 

irt  in  refusing  to  asxiea  counsel  for  a  prisoner's  defense, 
bout  time  for  preparation  and  wittiout  opportunity  to  se- 
s9,  the  presence  of  material  witnesses,  in  violation  of  tbe 
e  state,  cannot  be  considered  by  afederal  court  in  IwbniK 
{bt  oa  the  ground  that  tbe  prisoner  is  denied  tba  equal 
d  deprived  of  liberty  without  due  process  of  law,  in  vio- 
mendment.  Ex  piirte  Bitrdlng,  7  Sup.  Ct  Rep.  780, 12* 
'{ricft,  48  Fed.  Kep.  061,  foUowed. 

beas  corpus  and  certiorari.     Denied. 

ircuit  Judge: 

uiheag  corpus  filed  by  Uiram  P.  McKmght,  and 

ii-ouit  Court  in  and  for  the  Southern  District  of 
Ohio. 

cKnight.  Cornplaint,  petition,  and  affidavit  for  a 
nd  oertiorari  : 

ram  P.  McKnigbt,  relator  herein,  makes  this  his 
lly  represents  to  this  honorable  court  that  he  (re- 
Hined  and  deprived  of  his  litierty,  and  imprisoned  in 
Colambus,  Ohio;  that  said  imprisonment  is  by  vir- 
nent  of  the  court  of  the  common  pleas  in  and  for 
I  state  of  Ohio;  that  said  imprisonment  is  by  the 
ames,  Esq.,  as  agent  of  said  state  and  warden  of 
eretofore,  to  wit,  on  the  16th  day  of  January,  1892, 
the  grand  jury  of  said  Wood  county,  Ohio,  and 
imitted  the  crime  of  '  forgery  and  uttering  a  forged 
charge  was  a  felony,  under  the  laws  ot  Ohio;  that 
3  20tb  day  of  said  January,  relator  was  arraigned 
itered  a  plea  of  •  Not  guilty'  thereto;  that  the  laws 
nde  that  tbe  court  shall,  at  the  time  of  arraignment, 
il  at  the  same  term ;  that  said  court  did  not  assign  said 
i;  that  relator  was  without  counsel,  and  wholly  unable 
t  him  in  his  defense,  and  said  court  well  knew  of  these 
ion  and  laws  of  Ohio  provide  that  the  couit  shall,  if 
lOut  counsel,  before  it  proceed  with  the  case,  assign 
han  two,  who  shall,  at  the  expense  of  tbe  state,  as- 
lefense;  that  the  court  did  not  assign  any  counsel 
rl8i>ner.( relator)  in  his  defense  to  said  ciiuse,  but  said 
appoint  able  counsel  to  assist  tlie  prosecution  of  said 
sUite  of  Ohio:  that  thereafter,  to  wit,  on  the  7th  day 
elator  was  again  brought  before  said  court  in  custody 
mnly,  and  without  warning,  or  said  cause  being  pre- 
il,  as  provided  by  law,  was  by  said  court  immediately 
J  charge;  that  relator  then  and  tliere  died  with  said 
ions  thereto,  and  in  accordance  with  due  provisions 
t8  that  he  (relator)  liad  material  witnesses  who  were 
luu  be  could  not  safely  proceed  to  the  trial  of  said 
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cause,  and  that  he  had  also  been  confined  in  jail,  and  bad  no  counsel  to  assist 
him;  that  the  constitution  and  laws,  of  Ohio  provide  that  the  accused  shall  be 
allowed  compulsory  process  to  procure  the  attendance  of  his  witnesses:  that 
compulsory  process  to  compel  the  attendance  of  relator's  material  witnesses 
was  by  said  court  denied  to  relator;  that  there  is  no  process  due  to  the  laws 
uf  the  state  of  Uhio  wherewith  a  person  may  be  charged  with  crime,  arrested, 
imprisoned,  tried,  convicted,  and  sentenced,  without  6rst  giving  to  the  ac- 
cused counsel  to  assist  him  in  his  defense,  compulsory  process  to  compel  the 
attendance  of  his  witnesses,  and  the  cause  assigned  for  trial  a  reasonable  time 
before  trial  to  allow  the  accused  and  his  counsel  so  assigned  to  prepare  for 
bis  defenses  to  the  charge;  that  relator  also  says  that  be  did  not  at  any  time 
waive  his  right  to  have  the  assistance  of  counsel  in  bis  defense,  nor  to  have 
compulsory  process  to  procure  his  witnesses  in  bis  behalf,  nor  the  right  to 
have  said  cause  propei-ly  assigned  for  trial,  to  give  him  an  opportunity 
to  prepare  for  trial  thereof;  that  he  (relator)  has  made  his  application  in  due 
form  of  law  to  each  of  the  circuit  and  supreme  courts  of  the  state  of  Ohio 
fur  a  writ  of  habeas  corpnn,  and  that  the  cause  of  said  imprisonment  be  ju- 
dicially inquired  into,  and  tor  proper  relief  according  to  law;  that  the  said 
several  state  courts  of  Ohio  upon  said  application  suspend  the  writ  of  habta* 
,corpus,  and  refuse  to  give  to  relator  judicial  investigation  and  inquiry  into 
the  cause  of  imprisonment.  Relator  further  alleges  and  avers  that  said  im- 
prisonment is  in  violation  of  the  constitution  of  the  United  States,  and 
sections  1977,  1979,  and  1980  of  the  Revised  Statutes  of  the  United  states, 
and  other  acts  of  congress  made  in  pursuance  of  said  constitution;  that  re- 
lator is  deprived  of  his  liberty  by  the  state  of  Ohio,  witliout  due  process  uf 
law,  and  is  denied  the  equal  protection  of  the  law  while  within  the  jurisdic- 
tion of  said  state  of  Ohio;  that  relator  has  been  denied  by  the  state  of  Ohio 
privileges  and  immunities  secured  to  the  citizens  of  Ohio  and  the  United 
.States;  that  said  relator  is  a  natural-born  citizen  of  tbe  United  States;  ttiat 
the  records  and  tiles  of  said  case  are  now  in  the  possession  of  the  clerk  of  the 
supreme  court  of  Ohio,  Urban  H.  Hester.  Esq..  at  the  city  of  Columbus. 
Ohio.  All  of  which  more  fully  appears  from  the  records  and  files  of  said 
cause,  which  is  entitled  'The  State  of  Ohio  vs.  Hiram  P.  McKnigbt.' 
Wherefore,  the  said  Hiram  P.  McKnight,  relator  in  the  foregoing  petition, 
prays  that  a  writ  of  habeas  corpus  may  issue  from  the  honorable  U.  S.  cir- 
cuit court  of  the  southern  district  of  Ohio  to  C.  C.  -James,  as  warden  ot  the 
Ohio  penitentiary,  at  tbe  city  of  Columbus.  Ohio,  commanding  him  to  bring 
the  body  of  the  said  Hiram  P.  McKnight  before  said  United  States  court  in 
and  for  tbe  southern  district  of  Ohio,  and  show  fully  for  what  cause  he  holds 
and  imprisons  tbe  said  Hiram  P.  McKnight;  that  the  cause  of  said  imprison- 
ment be  fully  inquired  into;  and  that  the  same  be  declared  in  conflict  with 
the  constitution  and  laws  of  the  United  States,  and  the  said  Hiram  P.  Mc- 
Knight be  dealt  with  according  to  law.  Also  that  a  writ  of  oertiorari  may 
issue  to  Urt>an  H.  Hester,  Ksq.,  clerk  of  the  supreme  court  at  the  city  of  Co- 
lumbuSf  Ohio,  commanding  hitu  to  forthwith  forward  to  the  clerk  of  said 
United  States  circuit  court  for  the  southern  district  of  Ohio,  at  tbe.  city  ol 
Cincinnati,  Ohio,  to  be  used  upon  the  hearing  of  this  complaint,  all  and  sin- 
gular tiie  tiles  and  records  of  said  cause.     And  the  said  relator  will  ever  pray. 

"Hiram  P.  McKnight.  Complainant." 

"State  of  Ohio,  Franklin  Cnuiity — **.  .■  Iliram  P.  McKnight.  who.  be- 
ing firdt  duly  sworn  according  to  law,  Ueposeth  and  says  that  he  is  tbe  com- 
plainant in  the  foregoing  petition  and  complaint,  anJ  that  the  facts  set  forth 
therein  are  true.  Hiram  P.  McKnight. 

"Subscribed  and  sworn  to  before  me  this  1st  day  of  November.  A.  U.  18.^2. 
"GuoUGE  W.  Merrill.  Justice  of  tbe  Peace." 
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fter  stating  thefadt.')  The  sections  of  the  stat- 
urt  exercises  jurisdiction  to  issue  the  writ  of 
loted  in  the  opinion  just  filed  in  the  case  of  hi 
)5.  This  court  has  no  power  to  discharge  the 
se,  unless  it  appears  from  the  petition  that  the 
id  of  his  liberty  by  the  state  of  Ohio  without 
as  been  denied  the  equal  protection  of  the  law, 
eenth  amendment  to  the  constitution  of  the 
er,  that  by  reason  thereof  the  sentencing  court 
to  pronounce  the  sentence.  Before  a  court  can 
tnt  of  another  court  by  habeas  corpus,  it  must  be 
Tienl  is  null  and  void. 

jtion  that  the  court  which  sentenced  the  pris- 
he  person  and  of  the  offense  charged  in  the  in- 
tment  wa."*  properly  found  by  a  grand  jury;  that 
il  and  conviction  before  a  petit  jury;  thatjudg- 
ind  that  no  want  of  jurisdiction  in  the  court  to 
appears  on  the  face  of  the  record.  The  oiily 
power  of  the  court  to  pronounce  the  judgment 
the  court,  as  alleged,  to  assigri  counsel  for  pcti- 
rdance  with  the  law  of  Ohio,  and  in  the  court's 
•ial  without  sufficient  time  foV  preparation,  and 
opportunity,  by  the  compulsory  process  of  the 
ence  of  his  material  witnesses,  who  were  absent, 
•ould  not  safely  proceed  to  trial.  Such  matters 
ir  errors  which  cannot  be  considered  or  corrected 
?ral  proceeding  in  habens  corpus.  They  do  not  go 
e  court  to  pronounce  the  sentence. 
i  assistance  of  coimsel  is  not  alleged  to  have  been 
;nt  is  that  the  trial  court  failed  or  refused  to  assign 
?  of  the  state,  wbich*  is  a  very  different  thing, 
isel  to  a  defendant  is  not  a  want  of  due  process 
ute  accords  such  a  right  to  an  indigent  defendant, 
jnly,  which  does  not  affect  the  jurisdiction  of  the 
itence  void.  Nor  is  the  failure  of  the  court  to 
ampulsory  process  for  the  attendance  of  his  wit- 
defect  which  can  be  considered  on  liabeas  corpus. 
le  i)etition  whether  the  petitioner  intends  to  state 
to  issue  compulsory  process,  or  only  that,  by  de- 
the  court  failed  to  give  an  opportunity  to  procure 
nt  witnesses.  But  conceding  that  the  averment  is 
jrt  of  a  coiupulsory  process,  the  petition  does  not 
« corpm.  This  is  conclu.>-ively  settled  by  the  case 
20  U.  S.  782,  7  Sup.  Ct.  Rep.  780.  There  it  was 
aer  was  deprived  of  his  liberty  without  due  process 
trial  in  a  court  of  a  territory  of  the  United  States 
•rived  of  his  right  to  obtain  compulsory  process  for 
i  witnesses,  in  violation  of  the  constitution  of  the 
51 
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United  States,  which  in  article  6  of  the  amendments  expressly  secures 
such  a  right  to  persons  tried  in  courts  of  the  United  States.  The  court 
held  that  the  objection  to  the  sentence  only  went  to  the*  regularity  of  the 
proceedings,  and  not  to  the  jurisdiction  of  the  court  to  impose  the  sentence; 
that  for  such  irregularity  the  judgment  was  not  void;  and  that  the  writ 
of  habeas  corptu  gave  the  court  no  power  for  its  correction. 

The  case  of  Ex  parte  Harding  is  stronger  than  the  case  at  bar,  because 
there  the  supreme  court  was  considering  the  validity  of  a  trial  and  judg- 
ment in  a  court  organized  under  the  authority  of  the  United  States,  and 
the  right,  a  violation  of  which  was  assigned  as  the  reason  for  the  writ, 
was  in  terms  secured  to  the  petitioner  in  that  case  by  the  federal  con- 
stitution. Here  the  judgment  under  consideration  is  that  of  a  statecourt, 
and  the  right  alleged  to  be  violated  is  one  not  expressly  secured  by  the 
federal  constitution,  but  only  by  the  constitution  and  laws  of  Ohio.  It 
is  only  indirectly  protected  by  the  fourteenth  amendment  to  the  federal 
constitution.  In  Ex  jxirle  Ulrich,  43  Fed.  Rep.  661,  Circuit  Judge  Cald» 
WELL  held  that  the  district  court  of  the  United  States  had  no  authority, 
by  writ  of  habeas  corpus,  to  declare  a  judgment  of  a  state  criminal  court 
a  nullity,  and  discharge  the  prisoner  from  imprisonment  imposed  by  it, 
where  such  court  had  jurisdiction  of  the  person,  place,  offense,  and  the 
case,  and  everything  connected  with  it.  Under  these  authorities,  the 
petitioner  does  not  state  a  case  for  the  issuance  of  a  writ,  and  his  appli- 
cation is  denied. 


In  re  Sanders. 
(ClrcvU  Court,  E.  V.  North  Carolina.    Kovember  14,  189a.> 

1.  C0N8TITOTIOSAL   Law  —  Interstate   Commebck  —  Stite   KEGtn.ATroN  — Obioittal. 
Packaoes. 

AcU  N.  C.  1891,  c.  331,  providing  that  persons  selling  seed  in  packages  unmarked 
by  tbe  date  when  such  seed  were  grown,  except  farmers  selling  seed  in  open 
bulk  to  other  farmers  or  'gardeners,  shall  be  guilty  of  a  miadBmeaoor,  is  onoon- 
stitutional  and  void  under  tbe  interstate  commerce  clause  of  the  constitution 
(article  1,  J  8,  cl.  3)  with  respect  to  the  selling  of  seed  in  the  original  packages 
imported  from  another  state. 

8.  Same — Police  Poweb. 

Where  a  certain  subject-matter  is  exclusively  delegated  to  congress  bj  tbe  con- 
stitution, any  state  legislation  thereon  is  void,  even  if  passed  in  the  exercise  of 
the  police  power. 

Application  of  Simon  F.  Sanders  for  a  writ  of  habeas  corpus.     Granted, 
and  prisoner  discharged. 


Alfred  RimcU  and  D.  L.  Riisseli,  for  petitioner. 
John  D.  Bellamy,  Jr.,  for  the  State. 


GoFF,  Circuit  Judge.  Simon  W.  Sanders  presents  his  application  for 
tbe  writ  of  habeas  corpus.  In  substance,  it  alleges  that  petitioner  is  re- 
strained of  his  liberty  by  the  sheriff  of  New  Hanover  county,  North  Caro- 
lina, who  detains  petitioner  by  reason  of  a  certain  uiUtinms  or  warrant  issued 
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e  in  and  for  said  county  and  state,  founded  upon 
on  rendered  by  the  justice  for  the  violation  of  a 
state  of  North  Carolina,  passed  by  the  general  as- 
n  the  5th  day  of  March,  1891,  entitled  "An  act 
s  in  North  Carolina,"  being  chapter  331  of  the 
saenibly  of  North  Carolina  for  the  year  1891 ,  in 
aa  the  agoit  of  D.  M»  Ferry  &  Co. ,  a  firm  oom- 
state  of  Michigan,  and  doing  business  in  that  state, 
Id  at  Wilmington,  in  North  Carolina,  certain  seeds, 

0  petitioner  from  the  state  of  Michigan  by  said 
&  Co.,  to  be  sold  by  him  as  their  agent.  It  also 
so  sold  by  petitioner  wece  in  the  original  packages 
jtate  of  Michigan,  and  it  admits  that  the  packages 

required  by  the  statute  alluded  to.  Petitioner 
■  the  general  assembly  of  North  Carolina,  by  virtue 
victed,  in  so  far  as  it  applies  to  the  act  done  by 

of  the  constitution  of  the  United  States,  and 
wful  conviction  is  possible  under  it,  and  that  con- 
rained  of  his  liberty  wrongfully.  The  writ,  as 
ed  on  the  8th  day  of  March,  1892.     The  sheriff 

writ  on  the  24th  day  of  March,  1892,  admit- 
petitioner  in  his  custody,  and  that  he  held  him 
he  terms  of  a  warrant  of  commitment  from  a  jus- 
the  state  and  county  mentioned.  With  his  return 
rtified  transcript  of  the  record  of  the  court  of  the 
trial,  connction,  and  commitment  of  the  petitioner, 
irs  that  the  facts  relative  to  the  sale  of  the  seed  are 

1  the  petition  filed  in  this  matter.  The  sheriff,  at 
s  return  to  the  writ,  produced  before  the  court  the 
i  represented  by  counsel,  and,  there  being  no  ap- 
iriff  nor  for  the  state  of  North  Carolina  by  counsel, 
hat  the  hearing  of  the  matter  involved  in  this  pro- 
ed  until  the  next  term  of  the  circuit  court  of  the 
Imington,  N.  C. ,  and  committed  the  petitioner  to  the 
•shal  of  that  district.     At  the  spring  term,  1892,  of 

Wilmington  the  matters  arising  on  the  writ  and  re- 
y  counsel  for  petitioner,  for  the  sheriff,  and  the  state 
and  submitted  to  the  court. 

is  a  member  of  the  firm  of  S.  \V.  Sanders  &  Co.,  of 
.,  contracted  with  D.  M.  Ferry  &  Co.,  of  Detroit, 
hem  garden,  flower,  and  field  seeds  on  certain  terms 
forth  in  a  contract  dated  October  30,  1891.  The 
duly  siiipped  by  D.  M.  Ferry  &  Co.  from  Detroit,  re- 
iinders  &  Co.  at  Wilmington,  and  portions  of  them 
On  the  oth  day  of  March,  1891,  the  general  as- 
Carolina  passed  an  act  of  which  the   following  is  a 
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"An  Act  to  Protect  Seed  Supers  in  North  Carolina. 

"The  general  assembly  of  North  Carolina  do  enact:  Section  1.  That  any 
person  or  persona  doing  business  in  tbe  state,  who  shall  sell  seed,  or  offer 
for  sale  any  vegetable  or  garden  seed,  that  are  not  plainly  marked  upon  each 
packHge  or  bag  containing  such  seed  the  year  in  which  said  seed  were  grown, 
shall  be  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  be  fined 
not  less  than  ten  dollars  or  more  than  fifty  dollars,  or  imprisoned  not  more  than 
thirty  days,  for  each  and  every  offense:  provided,  that  the  provisions  of  tbe 
act  shall  not  apply  to  farmers  selling  seed  in  open  bulk  to  other  farmers  or 
gardeners.  Sec.  2.  That  any  person  or  persons  who  shall,  with  intention  to 
deceive,  wrongfully  mark  or  label,  as  to  date,  any  package  or  bag  containing 
garden  or  vegetable  seed,  shall  be  guilty  of  a  misdemeanor,  and,  upon  con- 
viction thereof,  shall  be  fined  not  less  than  ten  or  more  than  fifty  dollars,  or 
imprisoned  not  less  than  ten  or  more  than  thirty  days.  Sec  S.  That  this 
act  shall  be  in  force  from  and  after  the  iBt  day  ot  September,  1891.  Bati- 
Qed  this,  the  5th  day  of  March,  1891. " 

The  seeds  so  sent  by  D.  M.  Ferry  &  Co.  were  in  packages  which  were 
not  marked  with  the  year  when  the  seeds  were  grown,  as  was  required 
by  this  statute,  and  the  sales  made  by  the  petitioner  were  in  the  original 
packages  received  from  Michigan.  Petitioner  claims  that  this  statute  is 
a  regulation  of  commerce  among  the  states,  the  power  to  make  which  is 
not  possesse<l  by  the  legislature  of  a  state,  but  is,  b^'  article  1,  §  8,  cl.  3, 
of  the  constitution  of  the  United  States,  vested  exclusively  in  the  con- 
gress provided  for  by  that  instrument.  Counsel  for  the  state  of  North 
Carolina  contends  that  the  act  mentioned,  while  it  may  afifect  commerce, 
is  not  a  regulation  thereof,  but  is  simply  the  exercise  by  the  state  of  its 
police  power  to  protect  its  citizens  from  fraud.  The  clause  of  the  con- 
stitution above  cited  reads  as  follows:  "The  congress  shall  have  power 
to  regulate  commerce  with  foreign  nations  and  among  tbe  several  states 
and  with  the  Indian  tribes."  The  need  of  a  national  regulation  of  com- 
merce among  the  states  was  one  of  the  most  influential  causes  leading  to 
the  formation  of  the  constitution  of  the  United  States,  the  desire  being 
to  secure  uniformity  of  the  commercial  regulations  against  discriminating 
or  burdensome  state  legislation.  It  is  now  well  established  that  congress 
has  the  exclusive  right  to  regulate  commerce,  and  that  the  grant  to  con- 
gress in  the  constitution  relating  to  that  subject  carried  with  it  the  whole 
matter,  leaving  nothing  for  the  state  to  act  upon  in  cases  where  the  sub- 
ject is  national  in  character."  Gibbons  v.  Ogden,  9  Wheat.  1;  Cook  v. 
Pennsylvania,  97  U.  S.  566;  Railroad  Co.  v.  FitHer,  17  Wall.  560;  Hender- 
aon  V.  Mayor,  etc.,  92  U.  S.  259;  Railroad  Co.  v.  i/twcn,  95  U.  S.  465; 
Leisy  v.  Hardin,  135  U.  S.  108,  10  Sup.  Ct.  Rep.  681.  Is  this  act  of  the 
general  assembly  of  North  Carolina,  as  applied  tn  the  sale  in  question,  a 
regulation  of  interstate  commerce?  If  so,  it  is  void.  The  fact  th.it 
congress  has  not  legislated  on  this  particular  subject — has  not  especially 
r^ulated  this  character  of  commerce — does  not  authorize  the  state  legis- 
lature to  regulate  it,  but  shows  that  congress  intends  such  sales  to  be  free 
in  all  the  states,  and  not  to  be  restricted  or  burdened  by  any  state  statute. 
Philadelphia  i:  S.  M.  S.  S.  Co.  v.  Pennsylvania,  122  U.  S.  336,  7  Sup, 
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.  Railioay  Co.,  125  U.  S.  465,  S  Sup.  Ct.  Rep. 
Taxing  Did.,  120  U.  S.  489,  7  Sup.  Ct.  Rep. 

congress  to  regulate  commerce  among  thestaten 
lubjects  are  national  in  their  character,  or  admit 
of  regulation,  the  failure  of  congress  to  exercise 
in  expression  of  its  will  that  the  subject  shall  be 
ir  impositions  upon  it  by  the  several  states." 

cisions  of  the  supreme  court  on  this  question  is 
raper  Tjewis  in  his  recent  instructive  work  enti- 
;r  over  Commerce,  and  Its  Effect  on  State  Ac- 

.  effected  by  state  laws  is  in  its  nature  notional,  or 
or  plan  of  regulation,  then  the  inaction  of  congress 
>f  its  intention  that  the  commerce  in  this  respect 
aeled;  but  when  the  subject,  from  its  local  nature, 
I  iiniferm  rule  of  regulation,  the  inaction  of  congress 
lat  that  body  is  willing  that  the  states  can  effect  such 
exercise  of  their  reserved  powers." 

jases  in  which  this  clause  of  the  constitution  re- 
itiou,  {Brown  v.  Maryland,  12  Wheat.  447,)  Chief 
ielivering  the  opinion  of  the  court,  used  this  lan- 

ast  extent  of  a  power  to  regulate  commerce  with  for- 
:  the  several  states?  This  question  was  considered  in 
gden,  9  Wheat.  1,  in  which  it  was  declared  to  be  com- 
;knowledge  no  limitations  other  than  are  prescribed 
lie  power  is  coextensive  with  the  subject  on  which  it 
pped  at  the  external  boundary  of  a  state,  but  niust  en- 

*  If  this  power  reaches  the  interior  of  a  state,  and 
,  it  must  be  capable  of  authorizing  the  sale  of  those  ar- 
ses. Commerce  is  intercourse.  One  of  its  most  ordi- 
itlic.  It  is  inconceivable  that  the  power  to  authorize 
m  in  the  most  comprehensive  terms,  with  the  intent 

be  complete,  should  cease  at  the  point  when  its  con- 
ble  to  its  value.    To  what  purpose  should  the  power  to 

given,  unaccompanied  with  the  power  to  authorize  a 
irted?  Sale  is  the  object  of  importation,  and  is  an  es- 
hat  intercourse  of  which  importation  constitutes  a  part, 
igredient,  as  indispensable  to  the  existence  of  the  entire 
I'tation  itself.  It  must  be  considered  as  »  component 
legulate  commerce.  •  Congress  has  a  right,  not  only  to 
1,  but  to  autliorize  the  importer  to  sell."  ' 

(I  pass  an  act  requiring  all  seed  sold  in  packages  to 
;  year  in  which  the  same  were  grown,  and  prohibit- 
i  so  marked,  regardless  of  the  country  where  grown, 
I  and  domestic  seeds,  as  this  act  does,  it  would  be  the 
s  of  the  power  granted  'oy  the  constitution,  and  a  reg- 
■e  among  the  states.  The  difficulty  of  honestly  coui- 
egislation  would  be  presented  to  the  consideration  of 
son  why  the  statute  should  be  amended  or  repealed. 
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If  this  be  true,  (and  can  it  be  doubted  that  congress  has  the  constitu- 
tional right  to  legislate  on  this  subject?)  and  if  the  conclusion  I  reach  is 
correct,  that  congress  has  exclusive  jurisdiction  of  such  regulation,  does 
it  not  follow  that  this  legislation  by  the  general  assembly  of  North  Car- 
olina is  unconstitutional  and  void?  If  the  states  can  legislate,  as  to  the 
matter  of  the  North  Carolina  statute,  because  of  the  absence  of  legisla- 
tion by  congress  on  the  subject,  as  was  claimed  by  counsel  in  the  argu- 
ment, would  not  the  provisions  of  that  act  be  held  to  be  so  unreasona- 
ble, such  a  burden  on  the  business  of  the  country,  and  so  interfere  with 
the  rights  and  privil^es  of  the  citizens  thereof,  as  to  render  it  void? 
It  virtiially  prohibits  the  sale  in  North  Carolina  of  seed  imported  from 
foreign  countries,  for  the  packages  would  not  be  marked,  and  our  deal- 
ers could  not  truthfully  mark  them  as  required  by  that  statute.  It  pre- 
vents the  sale  in  North  Carolina  of  seed  lawfully  carried  into  that  stiite 
in  the  mails  of  the  United  States,  sent  by  dealers  residing  and  doinj^ 
business  in  other  states,  who  pay  to  the  government  of  the  United  States 
the  postage  or  freight  for  the  transportation  of  the  same,  under  laws 
passed  by  congress.  It  favors  the  grower  and  dealer  in  seeds  doing 
business  in  North  Carolina  to  the  detriment  of  the  growers  and  dealers 
of  all  the  other  states,  for  the  farmers  of  North  Carolina  are,  in  effect, 
regarded  as  growers  and  dealers  in  seeds,  and  exempted  from  ihe  re- 
quirements of  the  law,  and  it  would  follow  that  all  persons  desiring  to 
purchase  from  them  would  be  "farmers  or  gardeners."  It  would  thereby 
permit  a  certain  portion  of  the  citizens  of  that  state  to  engage  in  that 
business,  and  prohibit  all  the  rest  from  so  doing.  Why  should  the  farm- 
ers of  North  Carolina  be  permitted  to  sell  seed  in  open  bulk  to  other 
farmers  or  gardeners,  and  the  petitioner,  or  D.  M.  Ferry  &  Co.,  or  any 
citizen  who  desires  to  engage  in  that  traffic,  be  prohibited  from  so 
doing?  How  does  this  protect  seed  buyers?  What  is  meant  by  "open 
bulk?"  The  natural  meaning  of  the  words  is,  "in  the  mass;  exposed  to 
view;  not  tied  or  sealed  up."  Used  in  the  connection  they  are  in  this 
act,  they  do  not  relate  to  the  quantity  that  may  be  sold,  nor  does  the 
statute  restrict  it  to  an  ounce  or  less,  or  require  a  bushel  or  more  to  be 
sold.  Any  quantity  of  any  garden  or  vegetable  seed,  not  in  a  package 
or  bag,  but  in  open  bulk,  may  be  sold  by  a  farmer  to  other  farmers  or 
gardeners,  without  the  mark  relating  to  the  year  when  grown.  Tlie  ef- 
fect of  this  is  that  all  dealers  must  sell  their  seeils  througli  farmers,  or 
be  excluded  from  the  market.  The  farmer  may  sell  seeds,  free  from  any 
restrictions  or  marks,  but  any  one  else  selling  the  same  kind  of  seeds, 
even  if  from  the  same  original  mass  or  bulk,  if  the  same  be  in  packages 
or  bags,  must  have  plainly  marked  upon  them  the  year  when  grown. — 
the  words  that  give  purity  to  the  contents,  and  eliminate  all  fraud  from 
the  sale.  This  statute  virtually  prevents  the  importation  into  the  state 
of  North  Carolina  of  all  garden  and  vegetalile  seeds  in  paper  packages  or 
bags,  for  sale  in  the  packages  in  which  imported,  and  destroys  that  ex- 
iensive  and  useful  trade,  so  far  as  that  state  is  concerned.  If  one  state 
can  do  this,  all  can.  If  North  Carolina  can  impose  tiiis  burden,  other 
states  can  and  will  impose  similar  or  heavier  ones,  to  the  great  damage 
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ot  only  this  petitioner  and  D.  M.  Ferry  &  Co. 
cb  many  citizens  of  many  of  the  states  have  in- 
o  which  they  have  devoted  their  time  and  en- 
ffevt  4.0  Fed.  Rep.  399,  Mr.  Justice  Brewer 

.ny  act  of  the  legislature  or  any  ordinance  of  a  city 
shange  of  lawful  articles  of  coranierce  between  the 
rdi  nance  which  contravenes  the  commercial  clause 
tution. " 

B  statute  in  question  is  but  the  legitimate  exer- 
^i  the  state.  What  is  the  "  police  power,"  con- 
>e  exercised  by  the  state?  About  tins  eminent 
id  have  found  it  difficult  to  draw  the  line  be- 
granted  to  the  general  government.  Mr.  .Tus- 
ng  the  opinion  of  the  court  in  Railroad  Co.  v. 
id,  on  this  subject: 

extend  to  making  regulations  promotive  of  domes- 
ind  safety.  As  was  said  in  Thorpe  v.  Railroad  Co., 
o  the  protection  of  the  lives,  limbs,  health,  comfort, 
ind  the  protection  of  all  property,  within  the  state, 
o  ut  alientim  non  Icedas,  which  being  of  universal 
urse  be  within  the  range  of  legislative  action  to  de- 
ir  in  which  every  one  may  so  use  his  own  as  not  to 
irther  said  that  by  the  general  police  power  of  a  state 
i  subjected  to  all  kinds  of  restraint  and  burdens  in 
h1  comfort,  hoalth,  and  prosperity  of  the  state,  of  the 
Islature  to  do  which  no  question  ever  was,  or,  upon 
rinciples,  ever  can  be.  made,  so  far  as  national  per- 

itted  that  the  police  power  of  a  state  justifies  the 
nary  measures  against  social  evils.  Under  it  a 
jrevent  the  spread  of  crime,  or  paul!>erism,  or  dis- 
It  may  exclude  from  its  limits  convicts,  paupers, 
nd  persons  likely  to  become  a  public  charge,  aa 
ed  with  contagious  or  infectious  diseases;  a  right 
in  the  Pas^auicr  Cases,  7  How.  283,  by  Mr.  Jus- 
cred  law  of  self-defense.  The  same  principle,  it 
,  would  justify  the  exclusion  of  property  dangerous 
zens  of  the  state;  for  example,  animals  having  con- 
i  diseases.  All  these  exertions  of  power  are  in  im- 
ith  tiie  protection  of  persons  and  property  against 
•  persons,  or  such  a  use  of  property  as  is  injurious 
licrs.  They  are  self-defensive.  I  do  not  deem  it 
lie  cases  on  this  subject.  It  was  really  disposed  of' 
the  rea.>5oning  of  Chief  Justice  Makshai^l  being,  to 
•,  and,  as  expressed  in  said  case,  never  having  been 
alters  where  exclusive  jurisdiction  is  given  to  con- 
says:   "The  nullity  of  an  act  inconsistent  with  the 
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constitu£ion  is  produced  by  the  declaration  that  the  constitution  is  su- 
preme." Mr.  Justice  Miu.er,  in  Henderson  v.  Mayor,  92  U.  S.  259,  on 
this  question  says: 

"It  is  clear,  from  the  nature  of  onr  complex  form  of  government,  that 
whenever  the  statute  of  a  state  Invades  the  domain  of  legislation  which  be- 
longs exclusively  to  the  congress  of  the  United  .States,  it  is  void,  no  matter 
under  what  class  of  powers  it  may  fall,  or  how  closely  allied  to  powers  con- 
ceded to  l>elong  to  the  states." 

I  conclude  that  the  police  power  of  a  state  cannot  be  held  to  embrace 
a  subject  confided  exclusively  to  congress  by  the  constitution  of  the 
United  States.  If  the  subject-matter  of  state  legislation  is  included  in 
the  exclusive  grant  of  commercial  power  to  congress,  then  the  state  en- 
actment is  void,  even  if  it  passed  in  the  exercise  of  the  police  power  of 
the  state.  The  authorities  in  suppoi-t  of  this  are  numerous,  and  from 
them  I  cite  Rftilroad  Co.  v.  Hvsen,  9.5  U.  S.  465;  Crutcher  v.  Kentucky, 
141  U.  S.  47.  11  Sup.  Ct.  Rep.  851;  Leisy  v.  Hardin,  135  U.  S.  108, 
10  Sup.  Ct.  Rep.  681. 

Other  questions  are  submitted  by  counsel  for  petitioner,  but,  holdin<: 
as  I  do  on  the  matters  £  have  mentioned,  I  do  not  find  it  necessary  to 
pass  upon  them. 

For  the  reasons  that  I  have  given  I  conclude  that  the  act  of  the  gen- 
eral assembly  of  the  state  of  North  Carolina  entitled  "An  act  to  protect 
seed  buyers  in  North  Carolina,"  being  chapter  331  of  the  Acts  for  the 
year  1891,  is  inoperative  and  void,  and  that  the  petitioner  is  in  custody 
in  violation  of  the  constitution  of  the  United  States.  I  therefore  order 
that  he  be  discharged  from  custody. 


Strausky  et  (it.  v.  Erhardt,  Collector. 
i'ClrcuU  Court,  S-  D.  Nno  York.    November  17, 1898.) 

1.  Customs  Duties— Act  of  MARcn  8, 1883— Hollow  Wab«. 

Blue  and  white  kitchen  uteugils,  consisting  of  pots,  kettles,  sancepans,  coffee- 
pots, and  similar  ware,  made  of  sheet  steel,  and  glazed  or  enameled,  held  not  to  be 
dutiable  as  "hollow  ware,  coated,  glazed,  or  tinned,  "  under  Schedole  C,  par.  201,  at 
Scents  per  pound,  but  dutiable  at  45  per  cent,  ad  wilorem,  as  "manufacturers' 
articles  or  wares  »  *  •  composed  wholly  or  In  part  of  Iron,  ateel,  etc, "  under 
Schedule  C,  par.  316,  of  the  act  of  March  3,  1883. 
a.  Same. 

"Hollow  ware"  means  cast-iron  ware,  in  the  act  of  1888. 

At  Law.     Motion  for  a  direction  of  a  verdict.     Granted. 

Maurice  Strausky  &  Co.  imported  into  the  port  of  New  York,  in 
January,  February,  and  March,  1890,  certain  steel  kitchen  utensils, 
hollow  in  form,  glazed  or  enameled,  blue  and  white,  which  he  put  upon 
the  market,  in  his  trade  circulars,  as  " Strausky 's  Steel  Ware."  Tho 
collector  classified  them  under  Schedule  C  of  the  act  of  March  3,  1883, 
as  manufactures  of  steel,  etc.,  (paragraph  216,)  and  assessed  duties 
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I  ad  valorem.  The  importers  protested  and 
J  merchandise  to  be  dutiable  at  3  cents  per 
inrler  the  same  schedule  and  act,  (paragraph 
.wholesale  dealers  was  to  the  eflFect  that,  in  the 
vare"  was  restricted  to  cast-iron  utensils,  and 
in  suit.  At  the  close  of  the  testimony,  Asst. 
tt  naoved  for  a  direction  of  a  verdict  for  the 
r  grounds:  (1)  That  congress  had  defined  the 
"hollow  ware,"  in  the  first  act  in  which  the 
,  the  act  of  March  2,  1861,  where  it  was  as- 
slely  with  castings  of  iron;  and  in  the  act  of 
h  352,)  the  same  association  was  made  of  hol- 
articles  exclusively.  (2)  That  the  evidence 
the  trade  meaning  of  the  term  corresponded 
Pinition.  (3)  That  the  rulings  of  the  treasury 
een  in  conformity  with  such  interpretation  of 

plaintiffs. 

Atty.,  and  Henry  C.  Piatt,  Asst.  U.  S.  Atty., 


Ige,  {pr(01y.)  Upon  examination  of  the  prior 
congress  was  of  the  understanding  that  "hollow 
his  general  kind,  which  we  have  here,  made  of 
on,  therefore,  that  there  seems  to  have  been  a 
iven  to  the  words  "hollow  ware,"  and  embodied 
ssage  of  the  act  of  1883,  I  assume  that  congress 
Is  with  the  same  meaning  in  the  later  act  that  it 
erdict  directed  in  favor  of  the  defendant. 


aw-Sewino  Mach.  Co.  v.  Seart.b  et  ci, 

irt,  &  D.  New  York.    Kovember  16, 1893.) 

i  — Reissue -.-New  Elemekt  —  Stkaw-Braid  Sewino  ICa- 

>t  No.  10,600,  granted  Mav  36, 1885,  to  the  Carpenter  titraw- 
ny,  as  assignee  of  Mary  P.  C.  Hooper,  upon  original  letters 
18T6,  for  Improvements  in  straw-braid  sewing  madiines, 
led  fifth  claim,  wherein  a  new  element,  viz.,  a  Up,  is  added 
aed. 

3ossTiTiiTi»  "the  Same  IsvESTiorj. '' 
lid  as  covering  "the  same  invention  "  as  that  in  the  original, 
tier.  St.  $  4916,  the  patentee  must  have  described  and  in- 
original  the  invention  of  the  reissue. 

^LAIM— Laches. 

isued  letters  patent  coven  a  oombiDation  to  whieb  a  new 
d,  it  is  in  legal  contemplation  "broadened, "  and  is  invalid 
!S  used  for  long  years  by  innocent  parties,  without  infringe- 
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ment  of  the  orietoal  patent,  with  the  knowledge  ot  the  patentee,  and  without  in- 
terference by  him.    Hubel  v.  Dick,  28  Fed.  Rep.  133,  followed. 

4.  Samk— Narbowino  of  Claim— Lachks. 

Even  where  the  invention  covered  by  reissued  letters  patent  is  described  in  the 
original  and  the  claim  of  the  reissue  Is  narrower,  but  covers  machines  used  for 
long  years  by  innocent  parties  without  molestation  and  without  infringemeot  of 
the  original  patent,  such  narrowed  claim  is  void.  Miller  v.  Brass  Co.,  104  C.  8. 
350,  followed. 

In  Equity.  Suit  by  the  Carpenter  Straw-Sewing  Machine  Company 
ngainst  Haskell  A.  Searle  and  otliers  for  infringement  of  a  patent.  Bill 
dismissed. 

M.  B.  Philipp  and  A.  J.  Diitenhoefer,  for  complainant. 

CharUa  Hmvson  and  St^hen  H.  Walker,  for  defendants. 

% 

CoxE,  District  Judge.  This  is  an  action  in  equity,  based  upon  re- 
issued letters  ])atent,  No.  10,600,  granted  to  the  complainant,  as  as- 
signee of  Mary  P.  C.  Hooper,  tor  improvements  in  machines  for  sewing" 
straw  braid.  The  reissue  is  dated  May  26,  1885,  9  years,  4  months, 
and  22  days  after  the  original,  which  bears  date  January  4,  1876.  The 
defenses  are — Firsl,  that  the  reissue,  as  a  reissue,  is  void;  second,  insuf- 
ficiency of  description  in  specification  and  drawings;  third,  lack  of  nov- 
elty and  invention; /owr<A,  noninfringement. 

I  The  fifth  claim  only  is  involved.  It  is  as  follows:  "(5)  The  combi- 
nation of  the  presser  foot,  F,  the  lever  guide,  K,  carrying  the  presser 
foot,  the  roller  guide,  E,  and  the  lip,  substantially  as  described."  The 
words  "and  the  lip"  do  not  appear  in  the  fifth  claim  of  the  original. 
Thus  a  new  element,  the  lip,  has  been  added  to  the  combination  of  the 
claim.  In  the  original  specification  the  inventor  states  as  follows:  "The 
invention  further  consists  in  the  combination  of  a  presser  foot,  a  lever 
carrying  the  presser  foot,  and  a  roller  guide."  This  sentence  appears  in 
the  reissue  with  the  words  "and  a  lip"  added.  The  original  says: 
"Said  strips  of  braid  are  introduced  under  a  front  lip,  and  from  thence 
under  a  presser  foot,  F,  to  and  under  a  rising  and  falling  back  clamp, 
G."  For  the  first  five  words  of  this  quotation  the  reissue  substitutes 
the  following:  "The  back  strip  of  braid  is."  Both  original  and  reissue 
have  the  following  statement:  "The  front  lip,  under  which  the  braid 
is  introduced,  the-  guide  wheel  or  roller,  E,  and  the  presser  foot,  F,  are 
all  carried  by  a  lever,  K,"  etc.  No  other  mention  of  the  lip  is  found 
in  the  original  patent.  It  will  be  observed  that  the  description  of  the 
lip  is  vague,  shadowy  and  uncertain.  With  the  single  statement  that 
the  braid  is  introduced  under  a  front  lip  which  is  carried  by  the  lever 
the  specification,  on  this  subject,  begins  and  ends.  The  lip  is  undesig- 
nated by  a  letter  of  reference,  its  location  is  not  pointed  out  or  its  func- 
tion described.  There  is  absolutely  notliing  to  indicate  that  it  was  to 
operate  as  "a  separator"  or  perform  the  important  functions  attributed 
to  it  in  the  reissue.  The  lip  nowhere  appears  in  the  drawings  or  in  the 
model  filed  in  the  patent  otHce.  Indeed,  it  would  be  impossible  to  at^ 
tnch  a  lip  to  the  machine  shown  in  the  model  and  drawings.  A  metal 
stock  must  be  added  to  support  tlie  lip. 
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;en   the  original  and  the  reissue  can  best  be 
grams  of  the  two  machines  side  by  side: 


jBtoek 


Xiip 


liat  the  metal  stock,  carrying  the  lip,  which  is 
is  entirely  omitted  from  the  original, 
think  that  no  one,  however  skilled  in  the  art, 
■■  specification,  model  and  drawings  of  the  origi- 
1  which  is  now  put  forward  as  an  embodiment  of 
issue.  The  proposition  that  the  omissions  could' 
up  suggestions  found  here  and  there  in  the  prior 
scure  and  remote."  Ires  v.  Sargent,  119  U.  S. 
Rep.  436.  The  drawings  of  the  original  were, 
,'  removing  that  part  of  tlie  braid  whicli  projects 
hich  shows  the  strips  of  braid  as  being  separated.! 
Ihe  table,  a  lip  could  not  operate  to  separate  the, 
pon  the  bed  plate.  The  drawings  of  the  original' 
h  the  statement  of  the  specification  that  the  strips 
ly)  are  introduced  under  a  front  lip.  In  other 
f  the  original  conform  to  the  description  of  the. 
Bct  couHict  with  tlie  theory  of  the  reissue  that  the 
introduced  under  a  front  lip."  The  dmwings  as 
ssue  are  not  so  manifestly  inconsistent  with  that 

iginal  patent  was,  in  the  words  of  the  complain- 
d."  In  plain  language,  if  not  anticipated,  it  was 
ow  limits  by  letters  patent  No.  94,046  to  Sidney 
il  24,  1869,  as  to  render  it  valueless.  Those  en- 
of  sewing  straw  braid  had,  therefore,  nothing  to 
aim  of  the  original.  Complainant  admits  that  a 
r  like  the  alleged  infringing  machine  was  put  on 
iiiier  of  1877.  Tiiere  is  no  doubt  whatever  that 
I  half  years  prior  to  the  application  for  the  reissue 
1  machines  were  in  use  in  various  factories.  These 
;d  by  patents  issued  subsequent  to  the  original, 
s  prior  to  the  application  for  the  reissue  this  use 
tontee.  Conceledly  these  machines  could  not  be 
iiider  the  original  tifth  claim.     If  they  can  be  held 
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at  all  under  the  fifth  claim  of  the  reissue  it  is  only  by  the  introduction 
of  the  lip. 

The  excuses  which  are  offered  for  the  alleged  errors  in  the  original 
drawings,  specification  and  model  and  for  the  long  delay  in  applying 
for  the  reissue  are,  it  is  thought,  insufficient  within  all  the  authorities. 
We  have,  then,  the  following  facts:  First,  an  original  patent  and  a  re- 
issue nine  years  afterwards.  Second,  the  introduction  in  the  claim  of 
the  reissue  of  an  element  not  found  in  the  corresponding  claim  of  the 
original.  Third,  tlie  element  thus  iqtroduced  not  found  in  the  drawings 
or  model  of  the  original  and  but  vaguely  referred  to  in  the  specification. 
Fourth,  drawings  altered  in  the  reissue  so  as  not  to  be  palpably  incon- 
sistent with  the  new  claim.  Fifth,  adverse  equities  existing  during  a 
l)eriod  of  at  least  five  years.  It  is  thought  that  a  reissue  cannot  be  up- 
held in  such  circumstances.  The  mischief  at  which  the  reis-sue  deci- 
sions strike  is  present  here  in  all  its  objectionable  features.  The  origi- 
nal claim  was,  practically,  invalid.  It  protected  nothing.  The  i)ub- 
lic  had  nothing  to  fear  from  that  claim.  In  the  light  of  this  fact  other 
parties  built  and  used  machines  which,  for  aught  that  appeared  in  the 
original,  they  had  a  perfect  right  to  make  and  use.  For  years  they 
were  permitted  to  do  this,  unmolested  and  without  notice.  The}*  are 
now,  after  nine  years'  delay,  confronted  with  a  new  and  different  claim 
which  makes  unlawful  that  which  was  perfectly  lawful  before.  The 
original  claim  being  dormant  and  useless  during  this  long  period  the 
attempt  is  now  made  to  reconstruct  from  it  a  claim  that  is  useful.  The 
effort  is  to  make  something  out  of  nothing  and  in  that  sense  the  claim 
is  broadened. 

So  much  has  been  written  on  the  subject  of  reissued  patents  that  con- 
fusion often  arises  as  to  the  grounds  upon  which  they  have  been  held 
invalid.  Laches  need  not  be  present  in  all  cases.  I  understand  the 
law  to  be  that  a  reissue  is  invalid — i*ir/rf,  if  its  claim  is  broadened  after 
unexcusable  delay  on  the  part  of  the  patentee;  and,  second,  if  the  claim 
covers  a  difl'erent  invention  from  the  one  actually  described  and  shown 
in  the  original.  The  statute  (section  4916)  provides  for  "a  new  patent 
for  the  same  invention,"  and  there  can  now  be  little  doubt  as  to  tlie 
meaning  of  this  phrase.  What  say  the  authorities?  In  Topliffv.  Top- 
liff,  145  U.  S.  156,  12  Sup.  Ct.  Rep.  825,  the  court,  after  reviewing  the 
decisions,  restates  the  rule  as  to  the  power  to  reissue.  It  also  states  the 
qualitications  to  the  rule,  the  first  of  which  is  "  that  it  [the  reissue]  shall 
be  for  the  same  invention  as  the  original  patent,  as  such  invention  ap- 
pears from  the  specification  and  claims  of  such  original."  In  other  cases 
the  court  uses  the  following  language: 

"The  mistake  of  the  patentee  [or  Iiis  nssigns]  seems  to  have  been  in  sup- 
posing that  he  w;i3  entitled  to  luive  inserted  in  a  reissueil  patent  all  that  be 
might  bave  Hpplied  for  and  bad  inserted  in  bis  original  (>atent.  The  ap- 
pellant produces  on  the  argumeht  exhiliits  lending  to  show  that  the  pat- 
entee befoie  obtaining  his  original  patent  bad  made  and  done  all  those  things 
which  are  embraced  in  or  covered  by  the  reissued  patent.    If  this  were  true. 
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purpose.  A  reissue  can  only  be  granted  for  the 
iriginally  patented.  *  *  *  Hence  there  is  no 
lich  conQnes  a  reissued  patent  to  the  same  inven- 
•  indicated  in  the  original."    Manufacturtng  Co. 

the  author  of  any  other  invention  than  that  which 
±  claims,  though  he  might  have  asked  to  have  it 
and  in  the  same  patent,  yet  if  he  has  not  done  so, 
secure  it,  he  Is  bound  to  make  a  new  and  distinct 
ie,  and  make  it  the  subject  of  a  new  and  different 
r  does  not  allow  them  [patentees]  to  take  a  reissue 
a  invention  described  and  claimed  in  the  original 
bell,  104  U.  S.  356. 

:hat  the  present  reissue  is  invalid  so  far  as  the  first 
lecause  it  is  not  for  the  same  invention  as  the  orifc- 
ore  within  the  express  exception  of  the  statute." 
r.  8.  226,  241,  12  Sup.  Ct  Rep.  939. 
ly  for  a  broader  claim  made  many  years  after  the 
it  is  for  a  different  invention."    Matthews  v.  Ma- 

in  the  wording  of  the  claim  of  the  original  patent, 
i  no  other  claim.  It  did  not  warrant  any  claim  cov> 
lectional.  The  description  had  to  be  changed  in  the 
lew  claims  in  the  reissue.  The  description  in  the 
ear  and  satisfactory  statement  of  what  is  described 
ut  is  a  description  of  a  different  thing,  so  ingeui- 
collars  with  continuous  long  bands  and  which  have 
nds."     Coon  v.  Wilson,  113  U.  S.  268,  5  Sup.  Ct. 

ion,  however,  that  the  reissue  is  void  on  the  other 
itains  new  matter  introduced  into  the  speciBcation, 
same  invention  as  that  described  in  the  original  pat- 
view,  therefore,  the  case  comes  within  the  rule  as 
I,  113  U.  S.  268,  277,  5  Sup.  Ct.  Rep.  537.  There,  as 
nd  laclies  based  upon  it  were  considered  immaterial, 
nl  was  for  a  different  invention  from  that  described 
V.  Sargent,  119  U.  S.  652,  7  Sup.  Ct.  Rep.  436. 
les  is  perhaps  immatei-ial.  for  the  reissue  of  the  Camp- 
the  same  invention  described  and  claimed  in  the  orig- 
JorreJ  Co.,  119  U.  S.  664.  7  Sup.  Ct.  Rep.  421. 
ce  of  any  attempt  to  secure  by  the  original  patent  the 
tlie  first  eight  claims  of  the  reissue,  and  those  inven- 
as  having  been  abandoned  or  waived,  so  far  as  the  re- 
incerneii.  In  other  words,  those  eight  claims  are  not 
which  was  originally  patented. "  Parker  &  Whipple 
123  U.  S.  87,  8  Sup.  Ct.  Rep.  38. 
:ould  only  be  granted  for  the  same  invention  embraced 
the  specification  could  not  be  substantially  clianged, 
)f  new  matter  or  the  omission  of  important  particulars, 
cope  of  the  invention  as  originally  claimed.  *  ♦  « 
;he  patentee  in  seeking  a  reissue  was  not  to  correct  any 
or  claim,  but  to  change  both,  and  thus  obtain,  in  fact, 
:  invention.  This  result  the  law,  as  we  have  seen,  does 
V.  Dodge,  93  U.  S.  460. 

ossible  to  read  this  section  [4916]  carefully  without  com- 
tbata  reissue  can  only  be  granted  for  the  same  inven- 
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tion  which  formed  the  subject  of  the  original  patent  of  wliich  it  is  a  reissue. 
*  *  *  By  'new  matter'  we  suppose  to  be  meant  'new  substantive  mat- 
ter,' such  as  would  have  the  eftect  of  changing  the  invention,  or  of  intro- 
ducing wliat  might  be  the  subject  of  another  application  for  a  patent  The 
danger  to  be  provided  agiiinst  was  the  temptation  to  amend  a  patent  so  as  to 
cover  improvements  which  might  have  come  into  use,  or  might  have  been  in- 
vented by  others,  after  its  issue."  Powder  Co.  v.  Pouoder  Works,  98  U.  S. 
126. 137.  138. 

Mr.  Walker  sums  up  a  review  of  the  authorities  thus: 

"Therefore  no  reissue  claim  can  stand  any  longer  upon  a  model  alone,  nor 
even  alone  upon  a  drawing  of  an  original;  and  indeed  neither  models,  draw- 
ings nor  descriptions,  nor  all  of  them  together,  can  support  a  reissue  claim, 
except  when  the  description  in  the  original  lettei-s  patent  shows  that  the  in- 
vention covered  by  that  claim  was  intended  to  be  secured  iu  the  original." 
Walk.  Pat,  §  233. 

These  quotations,  which  have  perhaps  been  multiplied  unnecessarily, 
leave  no  room  for  doubt  that  unless  the  court  can  find  that  the  inven- 
tion of  the  reissue  is  described  as  the  invention  in  the  original,  and  that 
the  patentee  intended  to  secure  it  as  his  invention  in  the  original,  the 
reissue  is  invalid, — it  is  not  for  the  same  invention.  The  question  is 
not  what  the  patentee  actually  invented,  but  what  he  said  about  it  in  the 
original,  and  if  it  appears  from  the  original  that  the  invention  of  the  re- 
issue was  an  afterthought  not  described  or  intended  to  be  claimed,  the 
reissue  falls.  Tested  by  this  rule  I  cannot  think  that  the  patentee  de- 
scribed and  intended  to  secure  in  the  original  the  invention  of  the  fifth 
claim  of  the  reissued  patent.  Everything  points  to  a  different  conclu- 
sion. The  model,  the  drawings,  the  statement  of  invention,  the  de- 
scription of  the  combination  and  the  claim,  all  point  to  the  inference 
that  it  was  not  the  purpose  of  the  inventor  to  include  the  lip  in  the  com- 
bination. The  omission  from  the  model  if  it  stood  alone  might  be  re- 
garded as  a  mistake;  the  drawings,  the  description  and  the  claim,  con- 
sidered separately,  might  be  treated  as  mistakes,  but  it  is  almost  in- 
credible that  four  mistakes  of  this  character  should  occur  and  continue 
unnoticed  for  nine  years.  If  we  start  with  the  supposition  that  the  in- 
vention was  what  the  patentee  declared  it  to  be  in  the  original,  we  find 
model,  drawings,  des(;ription  and  claim  in  perfect  harmony.  The  model 
shows  a  combination  of  three  elements.  .So  do  the  drawings.  The  de- 
scription expressly  states  that  the  invention  consists  in  such  a  combina- 
tion, and  the  claim  claims  it.  If,  on  the  other  hand,  the  attempt  is 
made  to  esUibiish  the  proposition  that  the  invention  of  the  original  was 
what  the  patentee  declares  it  to  be  in  the  reissue,  we  find  the  path  beset 
with  difKcultics,  contradictions  and  inconsistencies  at  every  turn.  Suc- 
cess in  this  undertaking  can  only  be  reached  by  a  rescyrt  to  the  most 
heroic  measures.  Delays  and  tergiversations  must  be  excused,  omis- 
sions must  be  supplied,  alterations  made  and  a  series  of  plain  and  con- 
sistent statements  must  l>e  pronounced  to  be  mistakes.  It  is,  therefore, 
thought  that  the  reissue  is  not  for  the  same  invention  as  the  one  actually 
described  iu  the  original. 
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'  the  coiuplainant  contains  the  following  frank 

a  Carpenter  reissue  were  broader  than  any  claim  of 
iveil  %  machine  timt  was  not  covered  by  a  claim  in 
the  decisions  of  the  supreme  court  it  would  probably 
ot  the  case  with  the  fifth  claim  of  the  Carpenter  re- 
ly a  correct  expression  of  the  law.  If  the  claim 
2r  nine  years'  delay  the  reissue  is  void, 
e  of  Huhd  v,  Dick,  28  Fed.  Rep.  132,  as  author- 
that  where  a  broad  invalid  claim  has  been  per- 
iianged  for  a  long  series  of  years,  until  adverse 
nd  a  reissue  is  granted  with  a  new  claim,  which, 
ombination,  seeks  to  hold  as  infringements  ma- 
en  lawfully  made  for  years,  Ihe  reissue  is  broad- 
void.  Adding  a  new  element  in  such  circum- 
ependent  invention  and  thus,  in  legal  contempla- 
im.     At  page  137  the  court  says:  \ 

he  sixth  claim  of  the  second  reissue  is  narrower  than 
n  of  the  tirst  reissue,  and,  therefore,  it  is  not  within 
vliich  have  been  cited.  It  is,  in  a  certain  sense,  a  nar- 
t  as  it  contains  a  larger  number  of  elements;  but  it  de- 
?ntion.  The  claim  is  not  a  different  mode  of  describ- 
lecllied  in  the  first  reissue,  and  is  not  a  limitation  and 
mtion  which  was  descril)ed  therein,  but  it  describes  an 
ataat  invention,  and  thereby,  after  a  lapse  of  five  years, 
:ed.  The  principles  in  regard  to  the  invalidity  of  re- 
liably delayed,  have  become  so  well  established  tImt  they 
y  avoided  by  adding,  after  an  unreasonable  delay,  In  a 
er  element  to  a  combination  described  in  a  void  claim 
le  last  added  element  making  a  different  and  previously 
1." 

I  am  constrained  to  hold  the  fifth  claim  invalid. 
.  the  foregoing  propositions  are  wrong;  assume  that 
le  reissue  is  described  in  the  original  and  that  the 
ue  is  narrower;  how  then  stands  the  case?  It  is 
le  can  read  the  argument  in  Miller  v.  Brass  Co.,  104 
e  other  decisions  which  follow  it,  without  being  im- 
onviction  that  the  injustice  which  the  court  sought  to 
tempt  to  levy  tribute  upon  innocent  parties  who  did 
■iginal  patent  and  who  had  a  right  to  feel  themselves 
•ears  of  unmolested  use.  It  cannot  be  doubted  that 
1  permits  this  wrong  is  within  the  mischief  of  these  de- 
se  is  in  some  respects  sui  generis,  but  there  can  be  no 
istained,  the  reissue  will  accomplish  the  very  wrong 
0  sharply  denounced  by  the  suprerrie  court.  If  an  in- 
.  patent  with  a  void  claim,  has  slept  upon  his  rights  for 
rights  have  become  fixed,  what  possible  dift"erence  can 
inciple,  whether  he  invades  those  rights  and  secures  an 
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inequitable  advantage  by  means  of  a  broader  claim  or  a  narrower  claim? 
The  complainant  here  seeks  to  do  by  a  narrower  claim  (assuming  it  to 
be  narrower)  precisely  what  other  complainants  have  vainly  sought  to  do 
by  an  expanded  claim.  It  cannot  be  doubted  that  the  attempt  is  as  in- 
admissible in  the  one  case  as  in  the  other.  In  both  cases  the  patents, 
after  years  of  acquiescence,  and  in  the  light  of  subsequent  events,  are 
manipulated  to  grasp  devices  which  the  originals  could  not  lay  hold  of. 
To  permit  this  to  be  done  in  any  case  violates  the  spirit  of  the  law. 

As  these  views  dispose  of  the  case  it  is  not  necessary  to  consider  the 
other  defenses.     The  bill  is  dismissed,  with  costs. 


Philadelphia  Novelty  Manuf'g  Ck).  v.  Weeks. 
(Circuit  Court.  S.  D.  New  Fork.    December  8, 1893.) 

1.  Patbsts  fob  Invbntioss— Bxtbst  of  OiiiiM— Pbiok  Abt— Infmnoembnt. 

Letters  patent  No.  22ti,403,  issued  April  13,  11^80,  to  Isaac  W.  Heysinger  for  a  de- 
vice for  filing  and  binding  papers,  if  sustainable  at  all,  must,  in  view  of  the  prior 
8tat,e  of  the  art,  be  limited  strictly  to  ttie  structures  shown  and  described;  and,  as 
the  first  claim  is  for  a  filing  clip  composed  of  a  clamping  arm  and  a  base,  the  for- 
mer being  provided  with  a  heel,  which  holds  the  arm  looked  when  open,  the  heel 
is  an  essential  element,  and  there  is  no  infringement  where  this  is  lacking. 

2.  Sajib— NoTELTT— Mechanicai,  Skiu.. 

Letters  patent  No.  374,941,  issued  April  3,  1888,  to  Isaac  W.  fleysinger  for  a  ma- 
chine for  inserting  and  clinching  staples,  are  void  as  covering  improvements  ob- 
viously the  result  of  mere  mechanical  skill. 

In  Equity.  Bill  by  the  Philadelphia  Novelty  Manufacturing  Com- 
pany against  Albertus  A.  Weeks  for  infringement  of  patents.  On  final 
hearing.     Bill  dismissed. 

Joshua  Pusey,  for  complainant. 

Hector  T.  Fenton,  for  defendant. 

C!oxE,  District  Judge.  This  action  is  based  apon  two  letters  patent, 
granted  to  Isaac  W.  Heysinger  and  by  him  assigned  to  the  comf)lain- 
ant.  The  first,  No.  226,402,  is  dated  April  13,  1880,  and  is  for  a  de- 
vice for  filing  and  binding  papers.  The  second,  No.  274,941,  is  dated 
April  3,  1883,  and  is  for  a  machine  for  inserting  and  clinching  staples. 
Both  patents  relate  to  tools  for  fastening  papers  together,  which  are 
adapted  for  use  upon  the  desks  of  lawyers  and  conveyancers.  The 
defenses  are  the  usual  ones — lack  of  novelty  and  invention,  aggrega- 
tion and  noninfringement.  It  is  freely  admitted  by  the  complainant  that 
the  patentee  was  compelled,  by  reason  of  the  prior  art,  to  move  within 
exceedingly  narrow  limits.  Tools  very  similar  to  his,  operating  in  sub- 
stantially the  Slime  manner  and  producing  the  same  result,  were  in  use 
at  the  date  of  hi.s  patents.  Tlie  complainant's  brief,  after  considering 
pre-existing  structures,  contains  the  following: 
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nger  tool,  broadly  considered,  is  not  new,  the  im- 
>peci6c  cliaracter  described  in  the  specification  and 
,  whereby  certain  minor  advantages  or  conveniences 
$ent  in  previous  tools  of  that  general  class. " 

iion,  which  is  but  a  fair  statement  of  the  situa- 
tlie    proof,  the  consideration  of  the  patents  is 
•a  of  detail  which  it  is  said  cheapen  the  patented 
convenient  for  handling. 

the  claims  of  the  patent  of  1880  most  be  narrow!}' 
CO  be  sustained  at  all.  The  first  claim  covers  a 
a  guide  slot  for  the  staple  driver  and  a  recessed 
ih  the  slot.  The  clip  is  composed  of  a  clamping 
ormer  being  provided  with  a  heel,  which  holds  the 
when  open.  The  specification  also  describes  a  pin 
Violding  the  papers,  but  its  use  is  made  optional, 
ingredient  of  the  claim.  The  heel,  however,  can- 
.  from  the  claim.  It  is  a  part,  and  an  important 
'i  arm,  expressly  made  so  bj'  the  drawings  and  de- 
.  the  heel  the  clip  will  not  operate  in  the  manner 
ver,  in  order  to  remove  all  misunderstanding,  the 
IS  the  patent  of  ISSO  to  a  spring  clip  having  a  heel 
i,  when  open,  in  a  locked  position,  from  which  po- 
by  pressure  on  the  slotted  end,  which  then  falls  with 
vpers  and  drives  them  down  upon  the  pin  before  re- 
ing  that  the  prior  art  permits  a  broad  construction, 
rdly  be  justified  in  omitting  a  part  which  the  patentee 
13  to  describe  as  an  indispensable  element  of  the  claim. 
s  not  use  the  heel. 

im  is  for  a  detachable  staple  driver  and  the  third 
nbination  of  the  clip  of  the  first  claim  and  the  staple 
\d.  Here,  too,  the  claims  must  be  limited  strictly  to 
iwn  and  described.  So  limited,  the  defendant  does  not 
efendant's  staple  driver  is  made  in  substantial  con- 
lol  patented  to  William  J.  Brown  in  1879.  At  least, 
r  the  Brown  device  than  the  Heysinger  device.  It  is 
ikv  in  detail  to  the  many  differences  between  defend- 
the  device  of  the  second  claim.  They  are  not  radical, 
inor  matters  of  construction,  but  they  are  amply  sufH- 
tiate  the  two  in  an  art  already  crowded  to  repletion.  Of 
stand  second  claims  are  not  infringed,  the  third  can- 

le  patent  of  1883  but  little  need  be  said.  The  first, 
ith  claims  are  pointed  out  in  the  complainant's  brief  as 

substantial  features  of  the  patented  improvements.  I 
'.lat  these  claims  cover  patentable  structures  or  combina- 
eady  noted,  the  field  of  invention,  even  in  1880,  was  a 

In  1883  it  was  still  further  circumscribed.  Heysinger 
.d,  in  the  nieau  time,  crowded  in  and  left  very  little  space 
iiu.9— 02 
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in  which  the  inventor  could  operate.  After  the  patent  of  1880  there 
was  no  room  for  the  patent  of  1883.  It  deals  with  improvements  which 
are  only  such  changes  of  form  as  would  suggest  themselves  to  ordinarj- 
workmen.  For  instance,  ring  staples,  four-prong  staples  and  other  sta- 
ples, varying  in  form,  were  very  old.  It  was  obvious  that  many  of  these 
could  not  be  driven  through  the  oblong  slot  and  clinched  on  the  anvil 
of  the  1880  patent.  It  would  naturally  occur  to  a  mechanic  who  had 
been  accustomed  to  drive  round  bolts  through  round  holes  to  make  the 
hole  square  if  he  were  given  a  square  bolt  to  drive.  So  one  femiliar 
with  the  process  of  driving  staples  through  paper  would  see  at  once  the 
impossibility  of  making  a  cruciform  fastening  through  an  oblong  slot. 
If  he  wished  the  staples  to  cross  at  right  angles  he  would  naturally  make 
a  cross-shaped  slot  and  clinching  base.  If  he  wished  to  use  a  staple 
with  a  suspending  ring  he  would  at  once  see  the  necessity  of  making 
room  for  the  ring  to  pass.  Such  changes  seem  so  perfectly  obvious 
that  he  who  made  them  would  require  no  assistance  from  the  prior 
art.  If,  however,  he  needed  advice,  he  had  only  to  turn  to  the  Magill 
and  other  patent.'*  to  find  the  information  ready  at  his  hand.  Conced- 
ing that  the  patent  in  hand  shows  improvements  over  the  patent  of 
1880,  they  are  not  improvements  which  the  law  recognizes  as  patentable; 
they  may  be  more  convenient,  but  they  perform  no  new  function  and 
produce  no  new  result.     The  bill  is  dismissed,  with  costs. 


Bergner  el  <d.  v.  Kaufmann  et  <d. 
(CircuU  Ctmrt,  S.  D.  Nero  York.    November  29,  1893.) 

Cesiott  Patents— Patentabiutt—Ai,bum  Cares. 

Design  patent  No.  20,.'i47,  issued  November  26,  1890,  to  Frederick  Bergner,  for  an 
album  case  set  upright  on  a  baseboard,  and  haying  on  its  exterior  an  oval,  orna- 
mental frame,  with  an  ojwn  center,  is  invalid,  since  the  patentee  invented  neither 
the  album  case  nor  the  ornamental  frame,  but  merely  conceived  the  idea  of  placing 
the  ornament  on  the  case;  and  this  conception  is  not  patentable,  (or  the  statute 
only  provides  for  patents  on  designs  for  articles  of  manufacture  and  for  ornaments 
to  be  placed  upon  or  worked  into  such  articles. 

In  Equity.     Suit  by  Frederick  Bergner  and  others  against  Isaac  Kauf- 
mann and  others  for  infringement  of  a  patent.     Bill  dismissed. 
W.  P.  Preble,  Jr. ,  for  orators. 
A.  V.  Briesen,  for  defendants. 

WiiEEi.EK,  District  Judge.  This  suit  is  brought  upon  design  patent 
?so.  20,347,  dated  November  25,  1890,  for  an  album  case  set  on  a  base- 
board in  an  upright  or  nearly  vertical  position,  having  on  its  exterior 
an  oval,  ornamental  frame  with  an  open  center.  The  defendants  put 
dimond-shaped  mirrors,  with  such  ornamental  borders,  on  similar  al- 
bum cases.  This  style  of  album  case  is  not  new.  The  patent  therefore 
must  be  held  to  be  for  an  ornament  upon  the  case  as  an  article  of  nianu- 
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claxise  of  seption  4929,  Rev.  St.,  providing  for 
rnacnental  frames  wer«  old,  and  well  and  gener- 
>T,  -who  is  the  patentee,  testifies,  in  answer  to 
lo  claim  to  be  the  designer  of  this  frame."  Bo- 
s' xnirror  does  not  look  like  this  frame,  and  would 
for  tbis  ornament. 

esigii  an  album  case,  proper;  nor  an  ornament, 
3ase;  but  he  appears  to  have  conceived  the  idea 
anient  upon  an  album  case.  The  statute  provides 
^ns  for  articles  of  manufacture,  and  for  patents 
>e  placed  upon  or  worked  into  such  articles,  but 
3vide  for  a  patent  for  the  mere  placing  of  an  omar 
3.  This  patent  does  not,  therefore,  appear  to  be 
§ed.      Let  a  decree  be  entered  dismissing  the  bill. 


).  Spencer  Optical  Manuf'q  Co.  et  aL 

t  Court,  iS.  Z>.  Ifew  York.    Novemter  28, 1883.) 

nos8 — Auticipxtion — ^Evibinoi. 

lot  be  overthrown  on  the  ttncorroborated  testimonj  of  a  witness 
laiuK  to  describe  in  minute  detail  alleged  anticipating  devices 
ed  30  years  before  in  the  ordinary  course  of  his  trade;  especially 
ppear  that  anything  has  occurred  during  that  time  to  aid  or  re- 
don.     The  Barbed-  Wire  PaUnt,  U  Sup.  CL  Bep.  44S,  148  V.  S. 

-Opbk^-Olass  Holdbkb. 

•t  letters  patent  No.  903,113,  issued  November  28,  1883,  to  WUliam 
iments  in  opera-glass  holders,  show  patentable  invention,  and  are 
a  detachable  telescopic  opera-glass  holder  having  at  the  upper 
stening  device  adapted  to  clasp  the  transverse  burs  or  cylinder 
.  Mack  V.  Levy,  48  Fed.  Rep.  69,  distinguished. 
X  Skill. 

}  holder  of  this  patent  oould  not  have  been  the  result  of  mere  me- 
iraUng  upon  the  mirror  holders,  monkey  wrenches,  car  couplers, 
hbrushea,  and  mopt  of  the  prior  art,  but  required  the  exercise  or 

y- 

t  Ko.  339,543,  Issued  March  12, 18S9,  to  the  same  Inventor,  possess 
ivention,  in  so  far  as  they  merely  provide  for  corrugations  on  the 
m»  of  bit  prior  patent  to  prevent  twisting,  and  for  the  substitntion 
illy  forked  attacbiag  device  for  the  original  clutch. 

Suit  for  infringement  of  two  letters  patent  granted  to 
These  patents  have  been  the  subject  of  judicial  decision, 
5,  in  Mack  v.  Levy,  43  Fed.  Rep.  69-73;  on  contempt  pro- 
esame  case,  49  Fed.  Rep.  857;  and  on  motion  for  a  pre- 
iction  in  the  suit  at  bar,  44  Fed.  Rep.  346.     Decree  for 

for  complainant, 
lil!,  for  defendants. 
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CoxE,  District  Judge.  This  action  is  founded  upon  two  letters  patent 
Nos.  268,112  and  399,543,  granted  to  complainant  for  improvements 
in  opera-glass  holders  and  dated,  respectively,  November  28, 1882,  and 
March  12, 1889.  The  decision  in  Mack  v.  Levy,  43  Fed.  Rep.  857,  estab- 
lishes the  following  propositions :  Pirsl,  that  the  patent  of  1882  must 
be  narrowly  construed  because  of  similar  structures  made  by  one  Sten- 
dicke;  second,  that  even  when  so  limited  it  discloses  a  patentable  inven- 
tion; third,  that  the  claims  must  be  stricUy  confined  to  the  clutching 
device  described;  fourth,  that  the  fourth  and  sixth  claims  which  cover 
this  clutching  device  were  the  only  claims  infringed;  fifth,  that  the  fourth 
and  fifth  claims  of  No.  399,543,  the  ones  involved,  if  they  describe  an 
invention  at  all,  must  be  limited  to  a  handle  in  telescopic  sections  having 
a  longitudinally  forked  attaching  device  at  the  end  of  the  upper  section; 
maih,  that  so  construed  the  said  claims  were  not  infringed.  These  propo- 
sitions, so  far  as  applicable  to  the  present  controversy,  most  be  regarded 
as  settled  law. 

A  different  state  of  facts  is,  however,  presented  by  the  present  record. 
The  exhibits  introduced  by  Stendicke  were  constructed  in  1890,  in  sup- 
posed resemblance  to  a  cane  mads  in  1856,  and  an  opera-glass  holder 
made  in  1862,  over  a  quarter  of  a  century  before.  In  the  case  of  Mack 
V.  Levy,  there  was  nothing  to  throw  discredit  upon  the  testimony  of  this 
witness  and  it  was  taken  for  granted  that  the  exhibits  &irly  represented 
what  he  had  made  28  and  34  years  before.  Upon  the  present  record, 
however,  this  evidence  must  be  disregarded.  The  situations  are  very 
different.  The  witness  has  reached  that  period  of  life  when  his  faculties, 
necessarily,  must  be  somewhat  impaired.  That  a  person,  72  years  of 
age,  should  be  able  to  recollect  the  minute  details  of  a  tool  made  by  him 
when  he  was  38,  would,  in  any  circumstances,  be  extraordinary.  But 
should  it  appear  that  during  this  long  interval  he  had  been  constantly 
engaged  in  working  at  his  trade — making  hundreds  and  probably  thou- 
sands of  optical  instruments — should  it  be  shown  also  that  nothing  had 
occurred  for  30  years  to  direct  bis  attention  to  the  particular  tool  in 
question  and  that  the  case  is  barren  of  the  slightest  circumstance  to  aid 
or  refresh  his  recollection,  such  an  exhibition  of  memory  would  be  amaz- 
ing, if  not  miraculous.  If  any  one  doubts  this  let  him  attempt  to  recall 
the  minute  details  of  a  trivial  event  which  occurred  in  his  daily  vocation 
30  years  ago.  A  conveyancer  who  should  swear  to  the  minviise  of  a  deed 
which  he  drew  in  1862  and  has  not  seen  or  thought  of  since,  would 
be  doing  no  more  than  Stendicke  has  attempted.  If  the  conveyancer 
had  made  an  opera-glass  holder  or  the  optician  had  drawn  the  deed  the 
task  would  be  less  difficult,  for  each  act  would  he  unusual  and  out  of 
the  ordinary  course  of  business.  But  is  it  probable  that  any  human 
intellect  can  retain  with  accuracy  for  30  years  the  petty  details  of  an 
eventless  and  humdrum  occupation?  It  is,  of  course,  possible  that  such 
testimony  may  be  true,  but  the  chance  that  it  may  not  be  true  should  be 
sufficient  to  deter  a  court  of  equity  from  striking  down  a  valuable  patent 
upon  the  strength  thereof  alone. 
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ke's  story  inherently  improbable,  it  is  wholly  with- 
rue,  a.  son  of  the  witness  was  asked  if  he  had  an 
.  of  his  father  having  made  the  Jarvis  holder  and 
It  appears,  however,  that  the  Jarvis  holder  was 
ears  before  the  son's  birth.  Although  the  son  may 
iTiory  of  phenomenal  power  and  capacity  it  would 
ist  it  as  to  events  which  occurred  two  years  before 

that  the  liolder  was  ever  put  to  practical  use  and  the 
xhibits  is  inaccurate  and  uncertain.  In  short,  Sten- 
lote  with  contradictions  and  inconsistencies;  it  is  a 
improbabilities.  It  would  be  too  harsh  to  say  that 
t ;  enough  that  the  court  has  not  the  necessary  analyt- 
act  the  truth  from  it.  Even  the  most  favorable  view 
>nony  leaves  the  matter  in  doubt.  It  is  wholly  insuf- 
viction  to  the  mind  that  the  witness  in  1862  made  a 
one  which,  for  the  purposes  of  this  controversy,  he 
,)0.  Kothing  can  be  more  certain  than  this.  A  fair 
lability  is  always  sufficient  to  dispose  of  testimony  of 
<uch  a  doubt  exists  here.  It  is  unnecessary  to  find, 
testimony  is  untrue;  it  is  enough  that  it  is  unreliable, 
t  says  upon  this  subject  in  the  Barbed- Wire  Patent, 
•^4,  12  8up.  Ct.  Rep.  443,  is  applicable  here.  I  am 
case  where  the  court  has  overthrown  a  patent  uj)on  the 
nuent  of  a  witness  as  to  acts  done  by  liim  30  years  be- 
iry  course  of  business,  esj)ecially  when  his  story  is  in- 
ible  and  is  contradictory  in  several  important  particu- 
^ijdcn,  18  Wall.  120;  Telephme  Case,  126  U.  S.  .546,  8 
78;  Tattim  v,  Gregory,  41  Fed.  Rep.  142;  Electrical  Co. 
Co.,  38  Fed.  Rep.  117,  127;  Thayer  v.  Hart,  20  Fed. 
:ases  cited. 

e  exhibits  being  out  of  the  case,  there  is  nothing  which 
laterially  limits  the  scope  of  the  patent.  A  great  number 
ixhibits  have  been  introduced,  but  it  is  thought  that  a 
f  the  prior  art  is  that  it  shows  each  element  of  the  com- 
tely,  but  not  the  combination  itself. 
I  of  patentable  novelty  is  not  an  open  one;  it  has  already 
n  favor  of  the  complainant  and  that,  too,  when  the  inven- 
led  within  much  narrower  limits  than  now.  That  there 
of  the  inventive  faculties  can  hardly  be  doubted. 
ion  that  an  examination  of  the  mirror  holders,  monkey- 
couplers,  gun-wipers,  tooth-brushes  and  mops  of  the  prior 
;ge3t  to  the  skilled  mechanic  the  telescopic,  detachable  op- 
er  of  the  patent,  cannot  be  maintained.  The  skilled  me- 
study  them  till  doomsday  and  he  would  not  think  of  it. 
lecessary,  not  hands  only,  to  connect  a  car-coupling  tool  or 
i  with  an  opera-glass.  To  do  this  required  thought — an  ex- 
inventive  faculties  —  which  a  mechanic  does  not  possess. 
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The  suggestion  that  any  one  could  have  done  what  the  complainant  did 
recalls  the  reply  made  by  Charles  Lamb  to  the  young  pedant  who  de- 
clared that  he  could  write  like  Shakespeare  if  he  had  a  mind  to.  "  Yes," 
said  Lamb,  "if — you — had — the — mind — to." 

Mack  was  the  first  to  produce  a  detachable,  telescopic  opera-glass 
holder.  His  was  the  first  patent  ever  granted  for  such  a  structure.  The 
detachable  holder  has  become  popular.  Vast  numbers  of  them  are  sold. 
All  prominent  opticians  and  jewelers  keep  them  in  stock.  They  may 
be  seen  at  every  playhouse.  The  complainant  having  conceived  this 
new  thought  and  embodied  it  in  a  practical  device  should  be  entitled  to 
the  rewards  of  his  genius  and  labor.  There  can  be  no  justice  in  restrict- 
ing him  to  a  construction  which  enables  every  one,  who  has  sense  suffi- 
cient to  substitute  a  diflerent  clutch,  to  pick  and  plunder  the  patent  with 
impunity.  It  is  thought  then  that  the  patent  covers  any  detachable 
telescopic  opera-glass  holder  having  at  the  upper  end  a  clutch  or  fasten- 
ing device  adapted  to  clasp  the  transverse  bars  or  cylinder  of  an  opera- 
glass.  Whether  it  covers  others  structures  it  is  unnecessary  to  decide  in 
this  suit. 

I  I  do  not  understand  that  defendants  are  charged  with  infringement 
of  the  first  claim.  The  claim  is  almost  broad  enough  to  carry  out  tlie 
patentee's  expressed  desire  "to  claim  broadly  holding  an  opera  glass  to 
the  eyes  by  means  of  a  handle  attached  thereto."  It  covers  a  detacb- 
■able  handle  no  matter  of  what  construction  and  without  regard  to  the 
place  where  it  is  fastened  to  the  glass  or  the  manner  of  its  fastening. 
Substantially  the  same  criticism  can  be  made  of  the  second  and  third 
claims.  The  fifth  and  sixth  claims  are  restricted  in  terms  and  it  is  at 
least  doubtful  whether  they  are  infringed. 

1  The  fourth  and  seventh  claims  describe  and  claim  the  invention  with 
sufficient  accuracy  and  both  are  infringed.     They  are  as  follows: 

"(4)  The  combination  with  an  opera  glass,  A,  of  the  liundle,  B,  in  sections, 
as  duacribed  and  arranged,  to  close  telesco])icHlIy,  the  end  section  thereof  pro- 
vided with  a  fastening  device  or  clutch  in  the  manner  set  forth."  "(7)  As 
an  article  of  manufacture  an  opera-glass  Itandle  made  in  sections  and  pro- 
vided at  its  end  witli  clutching  devices,  substantially  as  dracribed." 

Each  of  these  claims,  when  construed  in  the  light  of  what  has  been 
said  heretofore,  describes  a  detachable,  telescopic  opera-glass  handle  with 
a  fastening  device  at  the  upper  end  to  clutch  one  of  the  transverse  bars 
or  cylinder  of  the  glass.  The  three  holders  of  the  defendants  have  all 
of  these  elements  and  both  claims  are  infringed  by  each  one  of  these 
holders. 

Regarding  the  patent  of  1889  but  little  need  be  said.  The  holder 
therein  described  is  the  holder  of  1882  with  corrugations  on  the  tele- 
.scopic  sections  to  prevent  twisting  and  with  a  longitudinally  forked  at- 
taching device  substituted  for  the  clutch  of  the  prior  patent.  The  court, 
ill  Mack  V.  Levy,  decided  that  there  was  nothing  patentable  in  applying 
Well-known  frictional  devices  to  the  telescopic  sections.  This  leaves 
nothing  but  the  longitudinally  forked  end.  If  invention  resides  any- 
where in  the  patent  it  nnist  be  found  in  the  fastening  mechanism.     In 
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:  complainant  seems  to  recognize  that  this  was  only 
-known  fastening  for  another,  for  he  says,  "It  is  ev- 

clutches  and  fastenings  may  be  made  within  wide 
isVi  to  confine  myself  to  fastenings  shown."  This 
stionably  true.  Mere  changes  of  form  in  the  clutch- 
;ti  produce  no  new  result  would  readily  occur  to  the 
The  prior  art  is  full  of  similar  forks;  they  are  even 

opera  glasses.  Indeed,  it  would  seem  that  the  idea 
i  to  any  one  who  had  seen  an  old  fashioned  clothes- 
na  has  an  additional  element — a  tube  or  socket — but 
not  charged  with  infringing  this  claim.  It  follows 
nt  is  entitled  to  the  usual  decree  upon  claims  4  and 
.882. 


Krice  v.  Jansen. 
cutt  Court,  S.  D.  New  York.    August  96, 1899.) 

XSTIONB— FI.BADINO — ALLBOATIOV  OF  OwtTKHSHIP. 

ringement  it  ia  insufficient  merely  to  allege  that  complaiuant  be- 
of  tbe  patent  on  a  certain  date,  without  also  alleging  continued 
i  time  of  filing  the  bill. 

>N    AS   TO   PUIOK  UsB   AND  BaLE. 

iugement  is  demurrable  when  it  merely  states  that  tbe  alleged  in- 
been  in  public  use  or  on  sale  for  more  than  two  years  prior  to  the 
1  tbe  patentee's  consent  or  allowance. 
-Demorrkr— Floual  De8ioxs. 

t  No.  408,416,  issued  to  William  C.  Krick,  are  for  an  improvement  in 
whereby,  instead  of  tying  single  flowers  to  a  toothpick  and  sticking 
-al  piece,  so  as  to  form  a  letter  or  design,  the  letter  or  design  is  first 
!  stiir  material,  the  flowers  fastened  to  it,  and  when  the  form  is  com- 
ined  to  the  floral  piece  by  toothpicks.  Held,  that  a  want  of  patenta- 
not  so  manifest  on  the  face  of  the  patent  as  to  render  a  bill  for  in- 
murrable. 

Suit  by  William  C.  Krick  against  Edward  Jansen  for  in- 
i  patent.    On  demurrer  to  the  bill.     First  ground  of  de- 
ed, and  second  ground  overruled. 
jiehan,  for  complainant. 
legmer,  for  defendant. 

Circuit  Judge.  This  is  a  demurrer  to  a  bill  in  equity  for 
ngement  of  letters  patent  No.  408,416  for  an  improvement 
■rs  or  designs.  The  first  ground  of  demurrer  assigned  is 
■areth  by  the  complainant's  own  showing  by  the  said  bill 
t  entitled  to  the  relief  prayed  for."  Under  this  demurrer, 
aims  that  the  bill  is  defective  (1)  because  it  states  that  the 
iition  had  not  been  in  public  use  or  on  sale  for  more  than 
m  to  the  application  of  complainant  uith  hU  consent  or  al- 
hecause  comiilainant,  while  stating  the  date  on  which  he 
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became  the  owner  of  the  patent,  ha8  failed  to  allege  ownership  at  the 
date  of  filing  his  bill.  The  complaint  is  defective  in  both  these  partic- 
ulars. Blemng  v.  Trugeser,  34  Fed.  Rep.  753.  Tlie  first  ground  of 
the  demurrer  is  sustained,  with  liberty  to  the  complainant  to  amend 
within  20  days  without  costs. 

The  second  ground  of  demurrer  assigned  is  want  of  patentable  novelty 
on  the  face  of  the  patent.  The  patent  is  for  an  improvement  in  floral 
letters  or  designs,  whereby,  instead  of  tying  single  tlowers  to  a  tooth- 
pick, and  sticking  them,  when  so  tied,  into  a  floral  piece,  so  as  to  form 
a  letter  or  design  thereon,  the  letter  or  design  is  first  cut  out  of  some  stiff 
material,  and  the  flowers  fastened  to  it.  When  the  form  is  complete,  it 
is  fastened  to  the  floral  piece  by  toothpicks.  The  question  is  wliether 
this  improvement  involves  invention.  The  patentee  alleges  that  he  is 
the  first  inventor  and  discoverer  of  this  improvement.  He  claims  that 
the  questions  of  novelty  and  utility  were  henrd  and  decided  in  his  favor 
by  the  commissioner  of  patents,  and  that  his  invention  has  <lisplaced  all 
other  methods  of  making  floral  designs.  The  question  of  patentable 
novelty  is  a  question  of  fact,  and,  except  in  a  very  clear  case,  it  ought 
not  to  be  decided  until  after  an  opportunity  has  been  given  to  submit 
evidence  thereon.  Bkmiu)  v.  Tmgeser,  supra;  Dick  v.  Supply  Co.,  2't 
Fed.  Rep.  105.  And  where  this  question  is  doubtful,  an  extensive  use 
bv  the  public  may  serve  to  resolve  the  doubt  in  favor  of  the  patentee. 
fopliffv.  Topliff,  59  O.  G.  1257,  12  Sup,  Ct.  Rep.  825.  I  am  not  sat- 
isfied that  the  want  of  patentable  novelty  is  so  palpably  manifest  on  the 
lace  of  the  patent  that  the  bill  of  complaint  should  be  dismissed  on  de- 
murrer.    The  second  ground  of  demurrer  is  overruled. 


Francis  el  al.  v.  Kirepatrick  &  Ck>.,  Limited. 

(Circuit  CouH,  W.  D.  Penns\iVoania.    September  17, 1889.) 

No.  83. 

1.  Patents  tor  Inventiovs— Inventios— Sheet-Heatino  Fcrsaces. 

Letters  patent  No.  40t<,4T5,  granted  Au$;u8t  6,  1889,  to  Evan  James  Francis  and 
Charles  Banfleld,  for  "a  bottom  for  beatinf;  furnaces,  formed  of  seirregated  masses, 
broken  pieces,  or  fragments  of  noncombustible  material  having  interstitial  pas- 
sages, and  presenting  a  brolcen  or  uneven  surface,  "disclose  a  patentable  inventioo. 
8.  Same— Anticipation. 

The  defense  of  anticipation  examined,  discussed,  and  overruled. 

In  Equity.  Bill  by  Evan  James  Francis  and  Charles  Banfield  agunst 
Kirkpatrick  &  Co.,  Limited,  for  infringement  of  a  patent.  Decree  for 
complainants. 

J.  I.  Kay,  for  complainants. 

D.  F.  Palterson,  for  defendants. 

Before  Aciiiwo.n,  Circuit  Judge,  and  Buffinoton,  District  Judge. 
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J  udge.  This  is  a  suit  for  the  infringement  of  letters 
,  for  R  bottom  for  the  heating  chambers  of  sheet-heat- 
d  August  6,  1889,  to  Evan  James  Francis  and  Charles 
ifiFs,  on  an  application  filed  December  23, 1887-  The 
clainx,  which  is  as  follows: 

.ting  furnaces,  formed  of  segregated  masses,  broken  pieces, 
acombustible  material  having  interstitial  passages,  and 
1  or  uneven  surface,  substantially  as  set  forth." 

js  it  is  necessary  that  the  heat  should  pass  freely  under 
er  to  heat  them  uniformly,  and,  prior  to  the  invention 

this  was,  and  long  had  been,  accomplished  by  a  bed 
pth  of  about  six  inches,  spread  over  the  bottom  of  the 
lere  were  very  serious  objections  to  the  use  of  such  a 
is  t\>e  coke  was  combustible,  it  caused  the  bottom  of  the 
•  to  become  hotter  than  the  rest  of  the  chamber,  and  con- 
wer  sheets  became  too  hot,  and  thus  were  often  spoiled, 
.he  exercise  of  much  care,  and  often  in  8i)ite  of  custom- 
ill,  the  ashes  and  sdlphur  from  the  coke  adhered  to  the 
g  aiul  spotting  them,  and  also  frequently  causing  several 
together  so  as  to  spoil  them.  Moreover,  the  coke  bottom 
1  renewed  at  great  expense  and  extra  labor.  To  remedy 
OS  was  the  purpose  of  the  invention  described  in  the  plain- 

The  &pecification  states  that  the  noncombustiblc  sub- 
ig  the  bottom  may  be  broken  pieces  or  fragments  of  cinder 
iide  of  iron,  or  asbestos,  soapstone,  etc.,  furnishing  a  re- 
:ap  and  durable  bottom,  free  from  dust,  ashes,  and  sulphur, 
loes  not  get  hotter  than  the  rest  of  the  furnace;  that  the 
^aracter  of  those  pieces  or  fragments  causes  interstitial  pas- 
omied,  through  which  the  heated  gases  are  free  to  pass;  and 
de  of  the  bed  presents  a  broken  or  uneven  surface;  and  thus 
iheets  will  be  heated  to  the  same  degree  at  the  top  as  at  the 

;nted  improvement  is  certainly  very  simple,  but  the  proofs 
«r  that  it  possesses  uncommon  merit,  and  has  accomplished 
eneficial  results,  obviating  the  evils  incident  to  the  coke  bot- 
soon  as  it  became  publicly  known,  it  was  immediately  and 
{  adopted  in  sheet-heating  furnaces.  That  it  was  novel  is  in- 
1.  Under  the  proofs  and  the  authorities,  we  do  not  hesitate  to 
;  it  to  be  a  patentable  invention.  Loom  Co.  v.  Higgins,  105  U. 
01;  Mmjmmn  v.  Nav  York  Belting  Co.,  141  U.  S.  332,  12  Sup. 
71;  TkBnrkd  Wire  Patent,  143  U.  S.  275,  12  Sup.  Ct.  Rep. 

iiown  that  the  [iliiintiffs  perfected  their  invention  as  early  as  Oc- 
87,  and  in  the  latter  part  of  that  month  put  the  same  into  pub- 
mccessful  use  at  theslieet-iron  works  of  Wallace,  Banfield  &  Co., 
,  at  Irondale.  Ohio.  But  it  is  alloi^ed  that  the  plaintiffs  were 
original  and  tirst  inventors,  and  that  for  several  months  beforo 
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their  alleged  invention  furaace  bottoms  composed  of  broken  bricks  and 
of  cinder  were  publicly  used  at  the  Canonsburg  Iron  &  Steel  Works  at 
Canonsburg,  Pa. ,  and  furnace  bottoms  composed  of  cinder  were  so  used 
at  the  works  of  Summers,  Bros.  &  Co.,  at  Struthers,  Ohio,  at  the  defend- 
ants' works  at  Leechburg,  Pa.,  at  the  Chartiers  Iron  &  Steel  Company's 
works  at  Mansfield,  Pa.,  and  at  the  Apollo  Sheet  Mills  in  Armstrong 
county.  Pa. 

As  respects  the  alleged  prior  use  at  the  Canonsburg  mills,  the  de- 
fendants examined  five  witnesses.  Richard  S.  Jones  testifies  that  about 
twa  months  before  the  death  of  Jack  Cole,  the  then  manager,  (who 
died  January  11,  1886,)  they  tried  a  furnace  bottom  made  of  broken 
bricks,  which  worked  right,  but  streaked  the  sheets,  and  that,  after  us- 
ing this  brick  bottom  u  week,  they  took  it  out,  and  put  in  cinder,  and 
thenceforth  continued  to  use  cinder  bottoms.  John  Williams  agrees 
substantially  with  Jones,  but  there  is  strong  evidence  to  show  that  he 
was  not  at  those  works  between  April,  1885,  and  May,  1886.  John  F. 
Budke,  the  superintendent  of  the  company,  testifies  that  the  broken 
brick  bottom  was  put  in  in  the  fall  of  1885,  and  used  until  the  next 
summer,  and  worked  satisfactorily.    'He  says: 

"I  worked  that  bottom  on  until  the  following  summer,  and  Billy  Richards, 
my  roller,  came  to  me  and  told  me  that  Bunlield  and  Francis  claimed  a  patent 
on  the  cinder  bottom,  and  I  told  him  that  I  did  not  think  they  could  claim  a 
patent  on  it,  and  he  asked  me  to  try  the  cinder  bottom  in  the  big  sheet  fur- 
nace. I  told  him  I  would  whenever  we  had  time  to  alter  the  furnaces.  In 
the  mean  time  we  would  mix  some  cinder  with  the  brick  in  the  small  furnace. 
We  did  use  it  in  the  large  furnace  in  the  July  following,  and  have  been  using 
it  ever  since." 

It  seems,  then,  from  Budke's  account,  that  the  use  of  cinder  bottoms 
at  Canonsburg  was  after  he  was  informed  by  Richjirds  of  the  plaintiffs' 
invention;  but  that  invention  was  not  made  until  the  fall  of  1887.  The 
testimony  of  William  H.  Richards  does  not  help  the  defendants.  He 
cannot  give  any  dates,  and  otherwise  his  recollection  is  deficient.  The 
defendants'  other  witness  on  this  branch  of  the  case,  Mark  Lewis,  Jr,, 
stated :  "  We  used  coke  at  first,  then  used  brick  a  while,  then  went  back 
to  coke,  and  then  used  cinder  after  that;"  but  he  was  not  able  to  fix  the 
date  when  cinder  bottoms  were  first  used.  He  further  stated  that  he 
worked  at  the  small  furnace  in  which  the  broken  brick  bottom  was  used 
at  the  time  it  was  tried,  and  he  thought  it  was  not  used  "very  long," 
because  pieces  of  the  brick  would  stick  to  the  sheet,  and  be  rolled  out 
with  it,  making  a  long  white  streak  on  the  sheet.  Mr.  Lewis  was  called 
back  to  the  stand  by  the  plaintiffs  in  rebuttal,  and  he  then  testified  that 
he  thought  the  broken  brick  bottom  was  not  used  "longer  than  a  day  or 
two,"  and  that  they  then  returned  to  the  use  of  coke  bottoms.  The 
plaintiffs  rebutted  this  defense  by  several  witnesses.  Enoch  Thomas,  a 
roller  at  those  works  from  1884  to  September,  1886,  testifies  with  par- 
ticularity about  the  trial  of  the  broken  brick  bottom,  which  took  place 
on  his  "turn."  He  says  they  used  it  for  three  heats  only;  that  it  marked 
the  sheets  and  "made  them  waste."     He  states:    "I  told  Cole  that  it 
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•11,'  he  says,  'damn  it,  throw  it  out.'  Tlien  we 
hat  was  the  end  of  it.  We  put  coke  back  in,  and 
le  on  coke,  until  I  quit  there."  Joseph  A.  Dean, 
nill,  first  as  a  doubler,  and  then  as  a  roller,  from 
ril  2,  1890,  gives  the  same  account  of  the  trial  of 
.oni  as  Knoch  Thomas,  and  Dean  testifies  that  they 
intil  December,  1887.  Reese  Johns,  a  roller,  and 
ter,  who  worked  there  during  the  years  1885  and 
ie  bottoms  only  were  used  down  until  they  left,  late 
David  Llewellen  corroborates  this.     Elias  Williams, 

worked  at  Canonsburg  from  September,  1886,  to 
5es  that  they  used  coke  bottoms  in  the  "big  mill" 
58,  when  they  put  in  cinder  bottoms,  and  that  only 

was  the  change  made  from  coke  to  cinder  in  the 
ge  Gittings  went  to  work  as  a  catcher  in  the  little 
7.  He  testifies  that  they  were  then  using  coke  bot- 
i  to  use  them  as  late  as  Christmas  of  that  year;  and 

introduced  cinder  bottoms  several  weeks  later, 
itance  of  the  direct  evidence  on  this  branch  of  the 
.he  established  rule  that  he  who  sets  up  prior  use  as 
for  the  infringement  of  a  patent  has  the  burden  of 
nd  every  reasonable  doubt  is  to  be  resolved  against 
WaUick,  117  U.  S.  689,  6  Sup.  Ct.  Rep.  970;  Tlte 
,  supra.  The  defendants  have  not  only  surel3'  fallen 
aid  of  proof,  but  we  think  the  decided  preponderance 
with  the  plaintiffs.  The  only  reasonable  conclusion 
he  broken  brick  bottom  in  the  fall  of  188.5  was  an  un- 
aent,  speedily  abandoned,  and  that  cinder  bottoms 
he  Canonsburg  works  until  after  the  public  use  of  them 

at  the  works  of  Summers.  Bros.  &  Co.,  at  Struthers, 
be  said.  Undoubtedly  the  introduction  of  cinder  bol- 
vorks  was  not  until  after  the  plaintiffs  had  comj)leted 
nd  put  it  into  actual  practice  at  Irondale,  Ohio.  What 
eviouslyat  Struthers  did  not  amount  to  the  practice  of 
ther  openly  or  secretly.  The  most  that  can  be  said  is 
, — William  Summers  states  "every  time  the  heater  com- 
i  bottoms  being  dirty," — for  the  purpose  of  holding  the 
'  the  ashes,  a  few  shovelfuls  of  cinder  were  scattered 
11(1  of  the  furnace  bottom,  when  the  coke  had  burned 
no  coke  was  at  hand  to  fill  in  at  the  rear;  the  coke, 
;re  on  the  bottom  of  the  furnace  being  kept  replenished, 
y  William  Summers,  the  roller,  and  Frederick  Bailey, 
;tly,  and  knowledge  of  the  fact  was  carefully  concealed 
lanager.  Tliis  casual  use  of  cinder  did  not  rise  even  to 
cperiment,  for  it  does  not  seem  to  have  then  occurred  to 
i  or  Bailey  that  coke  could  be  dispensed  with,  and  a 
ul'btituted  therefor.     It  may  be  that  the  germ  of  the  in- 
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vention  was  in  this  use  of  cinder,  but  it  was  unperceived.  At  any  ralo 
the  matter  was  not  followed  up  beyond  the  experimental  stage.  Sac-i 
use,  therefore,  cannot  avail  as  against  the  plaintiflTs.  The  Barbed  Wie 
Patent,  ^pra. 

It  is  significant  that  in  the  original  answer,  which  was  verified  Decem- 
ber 16,  1889,  the  defendants,  in  describing  the  construction  of  their 
heating  furnaces  at  Leechburg,  slated  that  "  up  until  about  a  year  last 
past"  they  had  used  a  layer  of  coke  on  the  bottom  of  the  furnace,  but 
that  "within  about  a  year  last  past"  this  layer  of  coke  had  been  ills- 
pensed  with.  But  on  December  11,  1890,  by  an  amendment  to  the 
answer,  they  fixed  the  time  when  they  firet  substituted  a  layer  of  br.  ':en 
cinder  for  the  coke  at  "some  time  in  the  spring  of  1887." 

The  defense  of  anticipatory  use  at  Leechburg  rests  upon  the  oral  tes- 
timony of  seven  witnesses,  doubtless  honest  enough,  but  who  spenk  as 
to  the  time  when  cinder  bottoms  were  introduced  there  from  mere  gen- 
eral recollection.  No  one  of  them  pretends  to  exactitude,  nor  is  any 
circumstance  mentioned  having  any  natural  connection  with  the  main 
fact,  or  tending  to  determine  the  date  with  certainty.  They  testified 
three  years  after  the  event.  Upon  the  unreliability  of  such  teslimony, 
coming  even  from  the  best-intentioned  witnesses,  we  need  not  enlarge. 
One  of  these  witnesses,  Harry  E.  Sheldon,  the  manager  of  the  Leech- 
burg works,  having  from  recollection  named  the  spring  of  1887  as  the 
time  when  the  change  from  coke  bottoms  to  cinder  bottoms  was  made, 
was  asked  if  he  had  then  heard  of  their  use  elsewhere.  His  answer  was: 
"How  I  first  came  to  hear  about  cinder  bottoms  in  sheet  furnaces  I  can- 
not tell.  I  have  been  trying  to  think.  Somebody  told  me,  but  who  it 
was  I  cannot  recollect;  nor  do  I  recollect  where."  But  Sheldon's  want 
of  memory  is  well  supplied  by  George  B.  Pavitt,  a  witness  on  the  part 
of  the  plaintiffs,  and  John  C.  Wallace,  a  member  of  the  defer  lant  firm, 
and  also  aanemberof  the  Irondale  firm  of  Wallace,  Banfield  &  Co.,  who 
testified  in  behalf  of  the  defendants.  Being  asked  on  cross-examination 
at  which  place  (Irondale  or  Leechburg)  the  cinder  bottom  was  first  used, 
Wallace  answered:  "To  the  best  of  my  knowledge,  as  far  as  I  know 
anything  about  it,  it  was  first  used  at  Irondale.  That  was  the  first  place 
I  knew  of  its  use.  By  'Irondale'  I  mean  at  the  works  of  Wallace,  Ban- 
field  &  Co.,  Limited."  Pavitt,  who  is  a  sheet  heater,  stales  that  he  firet 
saw  the  cinder  bottoms  used  at  the  works  of  Wallace,  Banfield  &  Co. , 
Limited,  at  Irondale,  Ohio,  where  he  was  then  working,  and  that  he 
then  and  there  learned  that  Francis  and  Banfield  werj  the  inventors; 
that  subsequently — to  the  best  of  his  recollection,  in  December,  1887 
— he  made  a  visit  to  Leechburg,  and  that  they  were  then  using  coke 
bottoms  at  the  defendants'  Leechburg  works;  that  on  the  occasion  of  this 
visit  he  conversed  with  Mr.  Sheldon,  the  defendants'  manager,  about 
cinder  bottoms,  and  he  gives  that  conversation  as  this:  "Mr.  Sheldon 
asked  me  what  I  thought  of  the  cinder  bottom.  I  told  him  that  it 
was  a  good  thing.  Then  he  asked  me  about  what  size  they  broke 
the  tap  to  put  in  the  furndce,  and  I  told  liim  about  the  size  of 
an  egg.     That  was  the  conversation  between  iiim  and  me."    At  the 
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Pavitt  was  in  the  defemlauts'  employ.  He,  seems 
jinterested  and  candid  witness,  and  we  discover 
his  truthfulness  or  the  accuracy  of  his  recoUec- 
.o  his  visit  to  Leech  burg  in  December,  1887,  and 
e  bottoms  at  the  defendants'  works  there,  Pavitt 
ted  by  Charles  S.  Lynn,  who  was  then  a  sheet 
idants'  employ,  and  Charles  Woodhouse,  their 
lese  witnesses  testify  that  Pavitt  on  that  visit  told 
>f  the  use  of  cinder  bottoms  at  Irondale,  and  that 
Is  the  defendants  made  the  change  from  coke  to  cin- 
say  this  change  was  made  in  December,  1887. 
worked  the  first  heat  on  the  cinder  bottom  when  it 
the  defendants'  works.  In  addition  to  the  witnesses 
lintiffs  examined  10  other  witnesses,  who  were  em- 
ants  at  Leechburg,  some  of  them  during  the  whole, 
rt,  of  the  year  1887.  We  will  not  undertake  to  re- 
,  but  content  ourselves  with  saying  thai,  upon  the 
eeiDS  to  us  clear  that  the  defendants  did  not  begin  to 
1  at  their.  Leechburg  works  before  very  late  in  the 
r,  and  probably  not  until  December,  1S87. 
jnclusion,  we  do  not  deem  it  necessary  to  discuss  the 
he  alleged  anticipations  at  Apollo  and  Mansfield,  for 
;f  of  the  defendants'  learned  counsel  these  frank  ad- 
jnceded  on  all  hands  that  cinder  bottoms  were  used 
to  their  use  at  Apollo;"  and  "nobody  questions  that 
uhburg  before  Mansfield."  In  our  judgment,  there  is 
)  case  to  justify  the  finding  that  the  plaintiffs'  inven- 
id  anywhere. 

ence  to  rebut  the  presumption  arising  from  the  grant 
the  invention  was  the  joint  production  of  the  two  pat- 
ly  inference  unfavomble  to  the  plaintiffs  to  be  drawn 
:  they  did  not  take  the  witness  stand.  We  do  not  see 
ly  occasion  for  their  testifying  in  their  own  behalf, 
the  proofs  anything  to  show  that  the  plaintififs  invited 
defendants  to  appropriate  their  invention,  or  anything 
defendants  can  rightly  base  a  claim  to  a  license,  or 
itably  preclude  the  plaintiffs  from  calling  upon  the  de- 
count.  In  oar  opinion,  the  defendants  have  failed  to 
le  upon  any  ground. 
3  drawn  in  favor  of  the  plaintifb. 

>istrict  Judge,  concurs. 
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George"  el  al.  v.  Smith  et  ol. 
(Circvlt  Court,  S.  D.  New  York.    November  15,  1892.) 

Tfads-Mabk— ExTBNT  ov  ApPBOPRiATiox— Urb  »ob  AsoTmsR  Pdkpcmb. 

The  first  use  of  the  trade-mark  "Epicure  "  by  complainants  as  a  brand  for  packed 
salmon,  and  the  establishment  of  a  business  thereunder,  entitled  them  to  protection 
against  the  use  of  it  by  defendants  for  salmon,  thouijh  defendants  bad  preriousty 
used  it  as  a  trade-mark  for  canned  fruits  and  vegetables. 

In  Equity.  Bill  by  George  H.  George  and  another  against  George 
Waldo  Smith  and  another  for  infringement  of  a  trade-mark.  Injunc- 
tion granted. 

Rcncland  Cox,  for  complainants. 

Morris  S.  Wine,  for  defendants. 

CoxE,  District  .Judge.  The  complainants  are  packers  of  salmon  at 
Astoria,  Oregon.  The  defendants  are  wholesale  grocers  in  the  city  of  New- 
York.  The  controversy'  relates  to  the  use  of  the  word  "Epicure"  as  a 
trade-mark  for  canned  salmon.  After  a  careful  investigation,  which  dis- 
covered no  instance  of  similar  use,  the  complainants,  on  the  4th  of  Au- 
gust, 1885,  registered  the  tratle-mark  in  the  patent  office.  The  applica- 
tion was  filed  July  7,  1885,  and  stated  that  the  trade-mark  had  been 
used  in  their  business  since  June  20,  1885.  For  a  few  years  prior  to  the 
latter  date  the  defendants,  at  intervals  and  to  a  limited  extent,  had  used 
the  word  as  a  trade-mark  for  canned  tomatoes  and  canned  peaches.  The 
complainants  were,  therefore,  the  first  to  use  the  word  "Epicure"  as  a 
trade-mark  for  canned  salmon.  The  defendants  were  the  first  to  use  it 
as  a  trade-mark  for  canned  tomatoes  and  canned  peaches.  The  simple 
question,  then,  is  whether  the  defendants'  use  of  the  word  as  applied  to 
tomatoes  and  peaches  prevented  the  complainants  from  selecting  it  as  a 
trade-mark  for  salmon.  The  complainants  had  built  up  an  extensive 
business  in  canned  salmon  under  this  name  before  the  defendants  as- 
serted their  right  to  apply  it  to  all  canned  goods  sold  by  them,  salmon 
included.  It  is  stated  that  the  complainants  have  sold  about  3, -500, 000 
packages  of  "Epicure"  salmon.  Their  business  is  large  and  flourishing. 
It  is  devoted  exclusively  to  salmon  packing.  In  the  summer  of  1891 
the  defendants  sold  one  dozen  cans  of  salmon  bearing  this  brand.  It  is 
asserted  that  this  was  done  for  the  purpose  of  testing  the  question  now 
presented. 

The  rights  of  the  parties  must  be  ascertained  and  measured  by  the 
situation  as  it  existed  in  1885  when  complainants  entered  the  field. 
Had  they  the  right  at  that  time  to  use  the  word  "Epicure?"  If  the  de- 
lendants  had  then  sought  to  restrain  the  complainants'  use  of  the  word 
they  would,  in  all  probability,  have  been  promptly  dismissed  from  court 
with  the  information  that  their  business  as  dealers  in  fruit  could  not  be 
injured  by  the  use  of  the  term  "Epicure"  in  .salmon  packing.  No  one 
who  has  not  permanently  parted  with  his  wits  could  purchase  a  can  of 
salmon  supposing  he  was  getting  a  can  of  tomatoes.     "Epicure"  when 
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defendants  meant  fruit;  when  used  by  the  com- 
non.  If  the  complainants'  use  of  the  word  could 
fl  in  1885  their  right  to  it  should  not  be  destroyed 

it  should  be  protected  now.     The  word  was  free 

They  were  engaged  in  a  distinct  line  of  industry. 
iibly  have  harmed  the  defendants. 

unmolested  by  the  defendants  or  any  one  else, 
e  themselves,  have  labored  during  seven  years  to 
ndustry  distinctively  their  own  and  distinguished 
leir  trade-mark.  The  word  "Epicure"  is  insepara- 
nsurate  with  their  business.  It  is  the  brand  which 
ilnion  packed  by  them.  It  is  their  seal  of  genuine- 
to  purchasers  that  the  goods  so  labeled  are  of  a  su- 
advantages  of  higher  prices  and  larger  demand  exist 
isshed  excellence  of  the  goods.  These  are  advantages 
complainants.  Whatever  value  "Epicure"  has  as  a 
as  imparted  to  it  by  them.     To  transfer  the  good 

years  of  arduous  and  conscientious  endeavor  to  the 
irow  it  open  as  a  poaching  ground  for  the  general 
ling  the  complainants  gross  injustice, 
id  that  the  complainants  knew  of  the  defendants'  u.se 
re"  prior  to  188.5,  but  even  if  they  had  known  it,  it 
3W  complainants'  use  of  the  word  violated  any  prin- 
lorality.     Salmon  and  tomatoes  are  both  articles  of 

in  other  respects  they  difier  as  a  hat  differs  from  a 
1  are  articles  of  wearing  apparel.  A  hat  dealer  hav- 
irishing  trade  in  "Sheridan"  hats  could  not  be  com- 
1  it  at  the  instance  of  a  shoemaker  who,  before  that, 
i"  boots.  An  oyster  packer  on  the  Chesapeake  who 
aluable  market  for"Columbia"  oystersought  not  to  be 
ofits  because  an  orange  grower  in  California  had  pre- 
mbia"  oranges.  A  manufacturer  who  should  call  his 
,"  would  hardly  interfere  with  "Deerfoot"  sausages  or 

imilarity  between  a  salmon  and  a  tomato.     In  a  com- 

want  of  resemblance  is  marked.     The  business  of  a 

not  include  salmon;  the  business  of  a  salmon  packer 

tomatoes  and  peaches.     Salmon  is  not  a  species  of  the 

)f  the  genus  "vegetables."     The  contention  that  the  use 

on  canned  fruit  in  1885  pre-empted  its  use  for  all  time 

ith  canned  good?  of  every  variety,  in  defiance  of  the 

iiing  users,  cannot  be  maintained.     Such  a  contention 

its  use  on  s.ilmon  not  only  but  on  milk,  lard,  petroleum 

wder.    In  1890  the  defendants  commenced  using  the 

as  a  brand  for  cigars,  but  it  is  clear  that  they  could  not 

I  cigarmaker  had  so  used  it  continuously  since  1885. 

of  some  of  the  authorities  would  indicate  that  the  de- 

ight  to  use  the  brand  in  connection  witn  other  fruit  and 
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vegetables,  analogous  to  tomatoes  and  peaches,  but  to  assert  that  they 
have  the  right  to  use  it  on  all  canned  goods  is  carrying  the  doctrine  far 
beyond  any  reported  case.  Beer  and  nails  do  not  belong  to  the  same 
flass  of  merchandise  because  both  are  sold  in  kegs.  The  fact  that  the 
defendants  have  subsequently  extended  their  business  so  as  to  include 
lish  and  other  like  articles  of  food  does  not  avail  them,  neither  would 
the  fact  if  it  existed,  that,  at  the  time  they  adopted  the  word  "Epicure" 
tliey  intended  in  the  future  to  embrace  these  articles.  One  may  con- 
ceive a  valuable  idea,  which,  if  properly  carried  out  and  developed,  en- 
titles him  to  a  patent  and  to  enjoy  the  rewards  of  an  inventor,  but 
if  the  idea  continues  to  remain  an  idea  and  some  one  else  first  em- 
bodies it,  the  idealogue  will  presently  discover  that  he  has  furnished  an- 
other illustration  of  the  superior  value  of  facts  over  theories  as  commer- 
cial commodities.  So  with  a  trade-mark.  It  is  the  party  who  uses  it 
first  as  a  brand  for  his  goods,  and  builds  up  a  business  under  it,  who  is 
entitled  to  protectioh,  and  not  the  one  who  first  thought  of  using  it  on 
similar  goods,  but  did  not  use  it.  The  law  deals  with  act?  not  inten- 
tions. 

The  equities  are  with  the  complainants.  Their  large  and  flourishing 
business  will  be  destroyed  or  jeoparded  if. the  defendants  and  others  are 
l)ermitted  to  share  the  good  will  which  has  been  established  for  the 
'Epicure"  brand  of  salmon.  No  corresponding  injury  can  befall  the  de- 
fendants if  they  desist  in  the  future  as  in  the  past  from  using  the  word 
"Epicure"  as  applied  to  salmon.  If  the  defendants'  statement  of  the 
amount  of  their  sales  is  correct,  there  can  be  no  occasion  for  the  services 
of  a  master.  It  follows  that  the  complainants  are  entitled  to  a  decree 
for  an  injunction,  with  costs. 
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vTcH  et  al.  V.  Ferguson  et  al. 


t,  D.  WanMngUm,  N.  D.    November  18, 1893.) 

ITABLK  ReLIBP— JCl«I9DICTIOS. 

ID  equity  may  be  maintained  in  a  federal  court  between  par- 
hip  to  vacate  a  decree  of  a  state  court,  and  have  a  sale  of 
tto  that  decree  annulled,  and  complainants'  title  to  the  prop- 
such  decree  is  alleged  to  have  been  fraudulently  obtained, 
.'uted,  and  when  complainants  have  no  remedy  by  motion  in 
the  land  has  passed  into  the  bands  of  third  persons,  who 
urcbasers,  and  who  must  therefore  be  brought  in  as  new 
V.  OleifKm,  9  Sup.  Ct.  Rep.  337, 189  U.  S.  86,  applied.  Cow- 
Fed.  Rep.  835,  distinguished. 

y  Dexter  Hatch  and  others  against  E.  C.  Fergu- 

ul  a  decree  of  the  state  c,ourt  in  a  partition  suit. 

Overruled. 

■<,  for  plaintiffs. 

lel'endants. 


Judge,  {orally.)     The  complainants,  who  are  mi- 

[Jatch,  deceased,  bring  this  suit  by  their  mother, 

sking  to  have  a  decree  of  the  superior  court  of 

this  state,  in  a  partition  suit,  vacated ,  and  a  sale 

0  that  decree  annulled,  and  their  claim  of  title  to 
by  the  decree  and  sale  estaMished.  The  ground 
between  E.  C.  Ferguson,  who  was  appointed  by 
their  guardian,  and  the  defendant  Henry  Hewett, 
perty  from  them  for  less  than  its  true  value,  and 
,  by  reason  of  collusion  between  Mr.  Hewett  and 

1  through  the  superior  court  without  a  fair  investi- 
;ut  of  facts,  and  contrary  to  the  principles  of  eq- 
round  for  the  proceeding  is  fraud.  They  show 
they  ask  to  have  vacated  has  been  fully  executed. 
;  case  pending  in  the  superior  court  of  Snohomish 
hat  could  be  done  to  completely  transfer  the  title 
ice  the  completion  of  all  the  proceedings  in  the 
wett,  who  was  the  purchaser  at  the  judicial  sale, 
operty  to  the  defendants  the  Everett  Land  Com- 
loure. 

eniurrer  the  defendants  claim  that  this  court  has 
e  the  case  is  still  in  such  a  condition  in  tlie  supe- 
h  county  that  the  complainants  can  go  there,  and, 
acts  alleged  in  their  bill,  have  the  decree  and  pro- 
I  order  of  that  court.  If  it  appeared  to  me  to  be 
1  be  fully  restored  to  all  their  rights  by  a  simple 
>r  court  of  Snohomish  county,  I  should  feel  in- 
i-n  decision  in  the  case  of  Cowley  v.  RaUroad  Co., 
su.stain  this  demurrer.  In  that  case  I  held  that 
.3 
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an  independent  suit  in  equity  to  vacate  a  judgment  or  enjoin  proceed- 
ings to  enforce  a  judgment  could  not  be  maintained  so  long  as  the  party 
had  a  remedy  by  motion  in  the  same  case  and  in  the  court  in  which 
the  judgment  complained  of  was  entered.  But  in  this  case,  suppose 
the  infant  complainants  should  go  to  the  superior  court  of  Snohomish 
county,  and  show  the  facts  alleged  in  their  bill  to  be  true,  and  have  an 
order  vacating  the  decree  and  the  proceedings  in  that  court,  where  would 
they  then  stand?  The  defendants,  who  are  now  claiming  this  land, 
would  not  be  affected.  Thej^  would  retain  the  land  until  by  a  new, 
original,  independent  suit  it  could  be  recovered  from  them.  This  case 
is  one  in  which  something  more  is  sought  than  a  mere  vacation  of  the 
judgment  erroneously  and  fraudulently  obtained,  or  to  enjoin  proceed- 
ings upon  it.  There  is  a  new  controversy  between  new  parties  who  were 
not  parties  to  the  suit  in  the  Snohomish  county  court,  who  must  be 
brought  into  court  before  the  complainants  can  be  restored  to  the  rights 
of  which  they  have  been  divested.  On  this  ground  I  hold  that  the  case 
comes  fully  within  the  rule  in  the  case  of  ArrowsmHh  v.  Gleason,  129  U. 
S.  86,  9  Sup.  Ct.  Rep.  237,  and  complainants  have  the  right  to  sue  in 
this  court.  If  an  independent  suit  in  equity  to  establish  the  rights  they 
claim  here  can  be  maintained  in  any  court,  this  court  has  no  right  to 
say  that  they  shall  go  to  another  court.  By  the  express  provisions  of 
the  act  of  congress  this  court  is  given  concurrent  jurisdiction  with  the 
courts  of  the  state.  Its  jurisdiction  is  founded  on  the  fact  that  the  case 
involves  a  controversy  between  citizens  of  different  states.  On  that 
ground  they  have  the  right  to  choose  this  as  their  forum,  and  the  court 
has  no  right  to  refuse  to  hear  their  case. 

The  Code  of  this  state  by  an  express  provision  saves  the  rights  olbona 
fide  purchasers  of  land  sold  under  a  decree  or  judgment,  even  against  a 
party  who  subsequently  to  the  sale  succeeds  in  a  proceeding  to  reverse 
the  decree  or  judgment  for  error,  or  set  it  aside  for  fraud.  2  Hill's  Code, 
§  1437.  This  case  is  complicated  by  the  fact  that  one  of  the  defendants 
has  already  filed  an  answer  pleading  that  he  is  a  purchaser  of  part  of  the 
land  in  actual  good  faith,  and,  under  the  provisions  of  the  (>>de,  if  be 
maintains  this  plea,  he  will  be  entitled  to  keep  that  land,  although  the 
proceedings  in  the  superior  court  of  Snohomish  county  be  set  aside,  and 
the  complainants,  if  they  are  wronged,  must  be  remitted  to  their  remedy 
by  an  action  for  damages.  The  bill  itself  tenders  an  issue  as  to  the  good 
faith  of  the  purchases  by  the  defendants,  who  now  claim  all  of  the  land. 

I  therefore  overrule  the  demurrer. 
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BucKNER  et  at.  v.  Hart. 


:ourt,  E.  D.  Louitiana.    November  18, 1893.) 

I.WATS— Fraxchisb— Powers  of  Copxcil. 
city  of  New  Orleans  (Laws  La.  I8«!3,  No.  ao,  %  8)  provides,  in. 
mmoD  council  shall  have  power  to  authorize  the  use  of -the 
d  steam  railroads. "  Held,  that  the  words  "horse  and  steam 
words  of  limitation,  and  that  the  coancU  was  empowered  to 
to  electric  railways. 

;  No.  13S,  provides  that  the  council  shall  not  have  power  to 
t-railroad  tranchise  except  after  at  least  three  months'  publi- 
nd  specifications  of  said  Iranchise, "  and  after  adjudication  of 
bidder  at  public  auction,  as  provided  for  by  section  21  of  the 
that,  after  a  regular  adjudication  to  the  defendant  of  a  f ran- 
tain  streets,  the  council  could  not,  by  simple  agreement  with 
sadvertlsement  or  any  new  public  auction,  change  the  route  so 
ks  not  included  in  the  original  franchise. 

the  sale  shall  be  made  to  the  highest  bi'lder  means  the  bigh- 
and  the  sale  of  the  franchise  Is  invalid  where  the  speciflca- 
t  adjudication  Is  made  to  the  highest  bidder  in,  "square  yards 

ACHES. 

en  the  sale  of  the  franobise  and  fllinc  of  complainants'  bill 
etion  of  the  railway  in  front  of  their  premises  was  one  month 
■Id,  that  this  was  not  such  delay  as  amounted  to  an  acqules- 
snch  as  would  preclnde  complaiosnta  from  asserting  their 


by  Newton  Buckner  and  others  against  Judah  Hart 

ction  of  an  electric  trolley  railway  in  front  of  com- 

n  Coliseum  street,  New  Orleans.     Heard  on  motion 

dcnte  lite.     Granted. 

'.  IF.  Ilmce,  for  complainants. 

ruttschtritt,  for  defendant. 

Judge.  This  case  is  before  the  court  upon  an  ap- 
iction  pendente  lite,  which  has  been  heard  on  the  bill 
id  upon  counter  affidavits  and  exhibits, 
presented  is  as  to  the  power  of  the  common  coun- 
kndant  the  franchise  to  lay  and  operate  upon  any 
rity  of  New  Orleans  a  street  railroad  which  shall  be 
ity  after  the  trolley  method  or  system.  The  cuun- 
h  a  franchise.  Had  it  the  authority  to  make  such 
;r  to  this  question  must  be  found  in  the  present 
New  Orleans,  (Act  No.  20,  1S82.)  The  provision 
md  in  ti)e  existing  charter,  (Acts  1882,  No.  20,  p. 
among  other  things,  provides  that  the  conmion 
ave  the  power  to  authorize  the  use  of  the  streets  for 
Iroads,  and  to  regulate  the  same;  to  require  and 
aihvay  or  tramway  in  any  one  street  to  run  on  and 
2  track  and  turntable;  to  compel  them  to  keep  con- 
,  and  compel  all  such  companies  to  keep  in  repair 
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the  street  bridges  and  crossings  through  or  over  which  their  cars  run;  to 
open  and  keep  open  and  free  from  obstruction  all  streets,  public  squares, 
wharves,  landings,  lake  shore  and  river  and  canal  banks." 

It  has  been  argued  by  the  solicitors  for  the  complainants  that,  when 
the  legislature  committed  to  the  common  council  the  power  to  author- 
ize "horse  and  steam  railroads,"  these  words  "horse  and  steam"  were 
words  of  limitation,  and  that  no  power  is  given  with  reference  to  rail- 
roads propelled  by  other  motive  powers,  and  it  has  been  urged  by  the 
solicitor  for  the  defendant  that  these  words  were  words  of  illustration, 
and  that  the  intention  of  the  legislature  was  to  commit  to  the  city  gov- 
ernment the  authority  to  authorize  street  railroads,  no  matter  what  was 
the  niotive  power.  It  is  difficult  to  see  any  reason  why  the  legislature 
should  not  have  committed  to  the  common  council  the  authority  to 
grant  in  their  discretion  the  use  for  railroads  propelled  by  any  other  mo- 
tive power  as  well  as  those  propelled  by  the  t\vo  specified.  It  seems  to 
me  they  granted  the  discretion  as  to  all  street  railroads,  and  mentioned 
only  "horse  and  steam"  railroads  because,  according  to  the  then  exist- 
ing state,  so  to  speak,  of  the  art,  horses  and  steam  were  the  onlj'^  means 
for  the  propulsion  of  street  cars  in  use.  Not  to  adopt  this  view  would 
be  to  infer  that  the  legislature  meant  to  exclude  all  other  means  of  pro- 
'pulsion  which  the  ever-advancing  spirit  of  invention  might  discover. 
Such  a  prohibition  would  much  more  naturally  have  been  put -in  a  pos- 
itive, express  form.  The  public  good  required  that  the  common  coun- 
cil should  be  at  liberty  to  place  at  the  service  of  the  public  street  rail- 
roads with  all  the  valuable  improvements  in  the  means  of  propulsion 
which  ingenuity  and  science  should  from  time  to  time  discover,  the  mat- 
ter of  the  public  safety  and  public  inconvenience  being  left  to  be  con- 
sidered by  the  common  council.  It  is  the  duty  of  courts  to  interpret 
statutes  in  aid  of  their  manifest  object.  So  that,  so  far  as  concerns  the 
objections  to  the  n;iture  of  the  motive  power  and  the  method  by  which 
it  is  used,  my  opinion  is  that  it  ought  not  to  be  maintained. 

2.  The  second  objection  arises  from  the  manner  in  which  the  fran- 
chise was  advertised  and  originally  adjudicated.  The  facts  as  to  this 
point  are  that  the  route  advertised  and  in  the  first  instance  adjudicated 
was  from  Canal  street  to  Audubon  park  and  back,  a  distance  of  6  miles, 
which,  from  St.  Mary  street  to  Ix)uisiana  avenue,  a  distance  of  16  blocks, 
lay  through  Constance  street,  both  going  and  returning.  After  this  ad- 
judication to  the  defendant,  without  any  fresh  advertisement  or  any 
new  public  auction,  but  by  the  simple  agreement  between  the  common 
council  and  the  defendant,  the  route  of  the  railroad  was  changed  so  that 
the  return  track  was  to  be  laid  for  that  distance,  viz.,  16  blocks,  through 
Coliseum  street;  so  that  there  never  was  any  advertisement  or  public 
auction  of  the  franchise  so  far  as  the  road  runs  through  Coliseum  street. 
It  is  urged  by  the  defendant  that  the  route  between  the  termini  had 
been  advertised  and  publicly  sold,  and  that  the  change  was  of  such 
character  that  authority  to  make  it  might  fall  within  the  power  to  per- 
fect a  thing  alrcadv  done.  The  statute  which  controls  this  matter  is 
Act  No.  135,  p.  192,  Acts  1888,  p.  193,  §  4: 
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ed,"  etc.,  "that  said  council  shall  not  have  power  to 
il  or  to  dispose  of  any  street-railroad  francliise.  except 
nths'  publication  of  the  terra  and  specifications  of  said 
le  same  has  been  adjudicated  to  the  highest  bidder  by 
>vided  in  section  21  of  the  city  charter." 

prerequisite  of  a  grant  of  any  street-railroad  fran- 
1  lor  three  months  of  the  term  and  specifications 

followed  by  an  adjudication  at  public  auction. 
e  I^islature  had  in  view  was  to  secure  a  full  price 
DiTipetition  ailer  complete  information  as  to  the 
,•  advertisement  of  "the  term  and  specifications  of 
e  only  francliiscs  dealt  with  by  the  l^islature  were 
lises.  Specifications  of  sOch  a  franchise  for  the  pur- 
must  include  not  only  the  termini  and  the  general 
le  streets  through  which  it  is  to  pass.  For  every 
atronage  of  the  cars,  and,  unless  the  franchise  was 
ts  enumerated  in  the  advertisement  and  adjudica-, 
there  might  be  the  acquisition  of  a  franchise,  the 
Id  not  with  any  accuracy  be  ascertained  from  Xhe\ 
a  change  in  16  blocks  is  permissible,  it  is  difficult  to 
ture  from  the  statute  would  stop.  The  embarrass- 
;ity  found  itself  by  having  permitted  the  two  tracks' 

cannot  be  ground  for  disregarding  the  law.  As  it 
fondant  has  not  acquired  a  title  to  the  franchise  so 
rough  the  16  blocks  upon  Coliseum  street.  i 

jction  is  to  the  validity  of  the  entire  grant.  I  think ' 
d  that  the  reference  to  the  specificatipns  on  file  in 
[ice  in  the  advertisement  was  tantamount  to  their  in- 
tisement  itself.  The  speciticutions  thus  on  file  call 
cation  at  public  auction  was  made  "for,  the  highest 

of  gravel  pavement,"  and  not  for  the  highe.st  bid  in 
,0  me  that  where  a  bid  is  invited  in  corn  or  wine  or 
)r  merchandise,  it  necessarily  more  or  less  circuni- 
of  the  competition,  for  there  is  more  or  lere  diffi- 
my  article,  even  to  those  who  have  the  money.  It 
the  city  needs  the  article;  the  article  itself  must  also 
able  as  money.     The  substitution  of  anything  for 

naturally  give  an  advantage  to  those  who  had  that 
new  how,  or  where,  and  upon  what  terms,  it  could 
would  make  the  sale  less  calculated  to  absolutely  se- 
ice,  and  thus  defeat  the  object  of  the  statute.  Sec- 
)  of  Acts  1888)  above  referred  to,  requires  that  the 
e  higiiest  bidder  by  the  comptroller  as  provided  in 
city  charter.  That  section,  which  is  found  on  papie 
•SS'i,  requires  that  the  sale  shall  be  offered  by  the 
lie  auction,  and  given  to  the  lowest  bidder.  Now, 
I'  that,  considering  the  object  the  legislature  had  in 
ition  upon  the  common  council,  requiring  the  long 
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advertisement  of  three  months  and  sale  at  auction  of  railroad  franchises, 
they  meant  that  the  sale  should  be  for  that  which  would  least  restrict 
the  number  of  purchasers,  as  well  as  the  amount  of  the  bid,  and  there- 
fore meant  that  it  should  be  for  money ;  and  that  the  sale  of  the  entire 
franchise  to  the  defendant  having  been  for  gravel  pavement,  and  not  for 
money,  is  invalid. 

4.  There  is  a  remaining  point  to  be  considered,  as  to  whether  there 
has  been  such  acquiescence  in  the  grant  to  the  defendant  on  tlie  part  of 
the  complainants,  and  such  a  sleeping  upon  their  rights,  that  they  ought 
to  be  considered  as  having  in  equity  no  right  to  urge  the  objections  to 
the  defendant's  grant.  The  final  ordinance  —  that  which  related  to 
C!oliseum  street — was  passed  August  2,  1892,  and  the  grant  to  the  de- 
fendant under  this  ordinance  was  made  on  September  9,  1892.  The 
original  bill  in  the  state  court  was  tiled  October  17,  1892.  This  makes 
the  interval  between  the  passing  of  the  ordinance  and  the  filing  of  the 
bill  two  months  and  a  half,  and  the  interval  between  the  date  of  the 
grant  and  the  filing  of  the  bill  one  month  and  eight  days.  I  do  not 
think  that  this  delay,  under  the  circumstances  as  they  appear  by 
the  bill  and  affidavits,  should  be  deemed  such  an  acquiescence  as  would 
in  courts  preclude  the  complainants  from  asserting  whatever  rights  they 
may  have.  The  conclusion  which  1  have  reached  is  that  upon  the  sec- 
oad  and  third  grounds  mentioned  above  the  injunction  should  issue. 


Van  GiTNDEN  et  al.  v.  Viroinia  Coal  &  Iron  Co. 

(CtrcuU  Court  of  Appeals,  Fourth  CircuU.    October  lU  1889.) 

NO.S. 

1.  EJECTMKST— EVIDBNOI! — CoPT  OF  Omrecorded  asd  Lost  Dbbd. 

Plaintiffs  in  ejectment,  nnder  a  deed  given  bj  the  heirs  of  F.  In  1888,  olalmed  s 
one-third  Interest  in  a  Ijoundarv  of  land  in  Virginia  patented  to  F.,  J.,  and  T.  in 
179B.  Defendant  claimed  that  F.  deeded  his  interest  to  T.  in  1796;  that  the  whole 
tract  was  sold  to  O.  in  1834  lor  delinquent  taxes  against  T.'s  heirs,  and  deeded  to 
O.  by  the  clerk  of  the  county  court  in  1836;  and  that  O.,  his  beira,  and  his  and  their 
▼endees,  continued  In  actual  posaossion  ever  since.  Defendant  showed  that  the 
original  deed  from  F.  to  T.  was  lost;  that  after  T.'s  death  it  had  been  proven  in  m 
county  in  Tennessee,  and  recorded  there  in  1816;  that  a  certified  copy  was  recorded 
In  1823,  in  a  county  in  Virginia  where  a  part  of  the  land  conveyed,  though  no  part 
of  that  in  controversy,  was  situated;  and  offered  in  evidence  a  copy  of  the  latter 
record.  Held,  that  such  copy  was  properly  admitted  as  secondary  evidence  In  con- 
nection with  other  evidence  tending  to  show  an  abandonment  of  F.'s  title  by  hU 
heirs,  tho  jury  being  cautioned  that  it  could  not  be  considered  as  constructive  no- 
tice to  one  purchasing  in  good  faith  for  value. 

9.  Taxation — Fokfeitubes— Viroixia  Statutes. 

Act  Va.  March  10,  ISSO,  providing  for  the  release  of  forfeitures  of  land  for  non- 
payment of  taxes,  applied  only  to  the  years  prior  thereto,  and  did  not  affect  the 
■ales  directed  by  the  act  of  March  lU,  1^,  for  failure  to  pay  taxes  thereafter  accru- 
ing. 

8.  Bamb. 

Act  Va.  Feb.  37,  1835,  $  3,  requiring  owners  of  lands  granted  by  the  state,  and 
never  entered  on  the  books  of  the  commissioner  of  revenue  of  the  proper  countX> 
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I 
entered  and  charged  with  all  taxes  and  damaf^es  In  arrear,  and 
less  they  were  such  as  would  bave  been  relinquished  by  the  act 
iiiing  for  the  forfeiture  thereof,  upon  default,  until  after  July, 
ly  to  lands  which  had  been  long  on  the  commissioner's  books,  and 
told  for  the  taxes  of  1891,  and  not  redeemed. 

ISI0N8. 

f  the  state  supremo  court  relative  to  the  acts  of  the  Virginia  legis- 
I  the  forfeiture  of  lands  for  nonpayment  of  taxes  are  ooDtroUing 
irt  of  appeals. 

los  OP  Instroctioxs. 

ests  to  charge  that  the  purchaser  at  the  tax  sale  took  T.'s  one- 
ly,  and  thereby  became  a  ooteoant  with  F.  and  J.,  and  could  not 
m  by  adverse  possession,  were  properly  modified  by  the  court  so 
-opositlon  applicable  only  in  case  the  jury  found  that  P.'s  interest 
ot  been  forfeited  to  the  commonwealth  or  sold  to  T. 

r  for  the  court  to  strike  from  an  instruction  the  words, "  and  all  the 
ircumstances  of  the  case, "  when  all  the  facts  and  circumstances 
lestion  covered  by  the  instruction  were  embraced  in  it. 

i>BE— BosA  Fide  PracHASUBS— Notice. 

luds  at  the  time  of  their  sale  are  in  the  open  and  notorious  posses- 
tn  the  vendor,  and  that  the  deed  from  the  vendor  purports  to  con- 
of  which  the  vendor's  ancestor  died  possessed  in  certain  ooanties, 
lescription,  is  sufficient  to  put  the  vendee  on  inquiry,  and  prevent 
nself  as  an  innocent  purchaser  for  value  wiChout  notice. 

OS— Color  or  Title. 

sted  for  taxation  in  the  names  of  T.'s  heirs  alone,  and  was  sold  for 

BO  in  1S34,  and  was  conveyed  to  the  purchaser  by  deed,  describing 
wunds.  Held,  that  the  deed  gave  the  purchaser  color  of  title  to 
ibed  in  it,  so  that  the  purchaser's  claim  of  title  to  and  entry  upon 
his  uninterrupted  possession  with  payment  of  taxes  for  the  time 
i',  ousted  F.'s  heirs  as  tenants  in  common,  and  made  his  possession 
leirs  from  the  time  of  enti7. 

KRSE  Possession. 

1  enters  upon  land  under  a  deed  purporting  to  convey  a  certain 

tually  occupies  a  portion  of  the  traiot,  the  law  extends  his  adwrse 

boundaries,  without  bis  fencing  or  cultivating  the  whole. 

HON— Bbtwees  Cotbsakts. 

union  will  be  deemed  to  have  notice  of  the  adverse  holding  by  hia 

he  hostile  character  of  the  poasession  is  so  openly  manifested  that 

ble  diligence  would  discover  it. 

ONS — Province  of  Court. 

lited  States  court  does  not  invade  the  province  of  the  jury  by  ex- 
ion  on  the  facts,  when  the  law  is  correctly  stated,  and  all  matters 
tted  to  the  flqal  determination  of  the  jury. 

in  strict  accordance  with  the  statntes  of  the'  state,  relating  to  the 
pessary  to  bar  a  right  of  entry,  is  proper  in  an  action  in  ejeoUneat, 
evidence  before  the  jury  rendering  it  inapplicable. 


s  Circuit  Court  of  the  United  States  for  the  Western 

la. 

nent  by  Christian  Van  Gunden  and  others  against  the 

ton  Company.     For  opinion  delivered  on  a  motion  for 

y  of  costs,  see  47  Fed.  Rep.  264.     Verdict  and  judg- 

it.     Plaintiffs  bring  error.     Affirmed. 

(dn,  F.  S.  Blair,  and  /.  /.  A.  Powell,  for  plaintiffs  in 

:  and  J.  F.  BuUitt,  for  defendant  in  error. 

id  QoFK,  Circuit  Judges,  and  Morris,  District  Judge. 
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GoFF,  Circuit  Judge.  This  is  an  action  of  ejectment  brought  by  thf 
plaintiffs  in  error  against  defendant  in  error  in  the  circuit  court  of  tht 
United  States  for  the  western  district  of  Virginia,  held  at  Abingdon.  It 
was  tried  at  the  fall  term,  1891,  the  jury  finding  a  verdict  for  defend- 
ant, upon  which  the  court  entered  judgment.  The  case  is  now  before 
this  court  on  writ  of  error  obtained  by  the  plaintiffs,  the  assignments  of 
error  in  the  petition  being  35  in  number,  of  which  21,  those  from  2  to 
IG,  inclusive,  and  21,  27,  32,  33,  34,  and  35  are  not  referred  to  in  the 
briefs  filed  by  counsel  for  plaintiffs  in  error,  and  will  be  treated  by  the 
court  as  abandoned.  In  fact,  counsel  in  argument  of  the  case  conceded 
that  they  were  not  relied  upon.  Rule  24  of  this  court  provides  that 
"the  brief  shall  contain  a  specification  of  the  errors  relied  upon  which, 
in  cases  brought  up  by  writ  of  error,  shall  set  out  separately  and  partic- 
ularly each  error  asserted  and  intended  to  be  urged . "  Most  of  the  remain- 
ing errors  assigned  ignore  the  rules  of  tlie  court  applicable  thereto.  As 
this  is  a  matter  of  great  importance,  we  call  attention  to  it  now.  The 
twenty-fourth  rule  requires  that  the  specification  shall  quote  the  full 
substance  of  the  evidence  admitted  or  rejected,  when  the  error  alleged  is 
to  the  admission  or  to  the  rejection  of  evidence.  This  provision  of  that 
rule  has  been  ignored  by  plaintiffs  in  error,  and  the  requirements  of  rule 
1 1  have  not  been  observed  in  the  preparation  of  the  petition  for  a  writ 
of  error  in  this  case.  The  object  of  the  rules  is  to  so  present  the  matter 
raised  by  the  assignment  of  error  that  this  court  may  understand  what 
the  question  is  it  is  called  upon  to  decide  without  going  beyond  the  as- 
signment itself,  and  also  that  the  party  excepting  may  be  confined  to 
the  objection  taken  at  the  time,  which  must  then  have  been  stated  spe- 
cifically. Himk  V.  Tjomfworth,  11  Wheat.  199;  Camden  v.  Doremm,  3 
How.  515;  Burton  v.  Driggs,  20  Wall.  125.  The  rule  is  now  well  es- 
tablished tfiat  only  those  matters  can  be  assigned  for  error  that  were 
brought  to  the  attention  of  the  court  below  during  the  progress  of  the 
trial,  and  passed  upon  directiv  or  indirectly.  Sprinyer  v.  U.  S.,  102  U. 
S.  586;  Wood  v.  irWuK/r,  104* U.  S.  786. 

The  assignments  and  the  bills  of  exceptions  are  not  in  accordance  witli 
the  rule  ot  practice,  requiring  that  they  shall  show  that  there  was  evi- 
dence applicable  to  the  instruction  given  or  refused.  The  exceptions  t" 
tlu'  giving  of  the  instructions  asked  for  by  defendant  are  so  general  as  to 
render  them  obnoxious  to  the  rules  regulating  the  same.  Jiusunmcf  Co. 
V.  Rnddin,  120  U.  S.  1S3,  7  Sup.  Ct.  Rep.  500;  JtRmng  Co.  x.  Pm^-. 
130  U.  S.  611,  9  Sup.  Ct.  Rep.  665;  Block  v.  Dariutg,  140  U.  S.  234. 
11  Sup.  Ct.  Rep.  832.  In  this  last-mentioned  case  Mr.  Justice  Hahi-\n 
said: 

"The  general  exception  to  all  and  each  part  of  the  foregoing  charge  ux! 
instructions  suggests  nothing  for  our  consideration.  It  was  no  more  than  a 
general  exception  to  the  whole  charge.  The  court  below  was  entitled  to  a 
distinct  specitiCHtiun  of  the  matter,  whether  of  fact  or  of  law,  to  which  objec- 
tion was  made.  The  charge  coTered  all  the  facts  arising  ont  of  the  counter- 
claim,  and  cleatiy  stateil  the  law  which,  in  the  opinion  of  the  court,  govaui-^ 
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tcntion  had  been  specifically  called  at  the  time  to  any  par- 
charge  that  was  deemed  erroneous,  the  necessary  correc- 

een  made.     An  exception  *  to  all  and  each  part '  of  the 

'ormation  whatever  as  to  wliat  was  in  the  mind  of  the  ex- 
therefore  gave  no  opportunity  to  the  trial  court  to  correct 

etl  by  it.     Harvey  v.  Tffler,  2  Wall.  328.  339;  Beckwith  v. 

3.  284;  Moulor  v.  American  Ins.  Co.,  Ill  U.  S.  335, 337,  4 


Viggins,  15  Wall.  539,  Mr.  Justice  Strong  said: 

signments  of  error  have  been  made  in  total  disregard  of  the 
)f  this  court.  That  rule  is  necessary  to  the  disposition  of 
h  presses  upon  us,  and  it  is  our  intention  hereafter  to  en- 
ance  with  its  demands.  If  errors  are  not  assigned  in  the 
the  assignments  will  be  treated  as  if  not  made  at  all,  and 

I  passinir  without  notice  the  greater  number  of  those  which 
ear  in  this  record." 

this  case,  and  the  brief  of  counsel  for  plaintiffs  in  error, 

II  after  the  oi^anization  of  and  the  adoption  of  rules  by 
,  is  doubtful  if  the  attention  of  counsel  had  been  called 
nts  of  the  regulations  alluded  to.  For  this  reason  it  is 
1  of  the  court  to  disregard  the  assignments  of  error  relied 
but  they  will  be  considered  in  connection  with  the  as- 
.  by  the  oral  argumente,  and  the  aid  derived  from  au  in- 
ecord.  It  is  hoped  that  this  reference  to  the  necessity 
rence  to  the  mode  of  procedure  prescribed  by  the  rules 
e  required  to  secure  in  the  future  the  full  co-operation 
leir  enforcement,  as  it  will  be  our  duty  hereafter  to  re- 
vance  of  their  requirements.  It  is  proper  to  say  in  this 
they  have  been  departed  from  in  the  preparation  of  a 

heretofore  submitted  to  this  court. 
on  filed  in  this  case  contains  two  counts.     Plaintiffs  in 

recover  an  undivided  one-third  interest  in  a  tract  of  62,- 
ind,  situated  in  Wise  county,  Va.  Under  the  second 
k  to  recover  an  undivided  one-third  interest  in  a  tract  of 
cres  of  land,  part  of  the  tract  tirst  mentioned.  Defend- 
t  guilty.  What  is  the  case  as  it  appears  from  the  record? 
'irginia  by  patent  dated  January  30,  1796,  granted  to 
John  Johnston,  and  Nathaniel  Taylor  a  certain  boundary 
t  state,  iu  Lee  county,  containing  62,000  acres.  Since 
ty  of  Wise  has  been  created,  and    includes  within  its 

former  territory  of  I^ee  county,  embracing  the  land  so 
plaiutifTs  claim  that  on  the  30th  day  of  April,  1888,  they 
interest  of  the  heirs  of  Nathan  Fields  in  the  land  men- 
it  by  deed  of  that  date  they  became  tenants  in  common 
es  of  the  other  patentees  of  said  land  and  those  claiming 
lat  the  defendant  is  in  possession  of  a  great  part  of  the 
the  fee-simple  title  thereto;  and  that  they,  the  plaintiffs, 
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ure  entitled  to  recover  a  one-third  interest  thereof,  being  innocent  pur- 
chasers of  the  same  for  value  from  the  heirs  of  Nathan  Fields,  who 
died  in  1820. 

Defendant  claims  that  plaintiffs  have  not  shown  by  proper  evidence 
that  tiieir  grantors  are  the  heirs  of  Nathan  Fields,  the  patentee,  who,  de- 
fendant insists,  sold  and  conveyed  his  interest  in  the  land  to  his  copat- 
entee,  Nathaniel  Taylor,  by  deed  dated  January  1,  1796.  Defendant 
also  claims  that  the  title  to  the  entire  tract  of  land  was,  under  the  pro 
visions  of  certain  acts  of  the  legislature  of  Virginia,  forfeited  to  the  "  Lit- 
erary Fund"  of  that  state  in  1816,  and  that,  consequently,  the  plaintiffs 
took  no  title  with  the  deed  to  them  in  18S8,  and  cannot  recover  in  this 
action;  also  that  one  J.  C.  Olinger,  nnder  whom  defendant  claims,  be- 
came the  owner  of  48,200  acres  of  the  62,000-acre  boundary,  by  a  pur- 
chase at  a  tax  sale  made  by  the  sheriff  of  Lee  county  in  18-34,  by  virtue 
of  the  provisions  of  an  actof  the  legislatureof  Virginia  passed  March  10, 
1832,  the  land  having  been  conveyed  to  him  by  Alexander  W.  Mills, 
clerk  of  the  county  court  of  that  county,  by  deed  dated  December  7, 
1836.  Defendant  also  insists  that,  if  the  deed  made  by  Mills  to  Olinger 
did  not  pass  to  him  an  absolute  title  to  the  entire  tract  of  48,200  acres, 
— the  sale  of  the  land  having  been  made  for  delinquency  in  the  name 
of  Taylor's  heirs, — still,  as  by  the  deed  the  entire  tract  of  land  was 
conveyed  by  metes  and  bounds,  the  same  was  color  of  title  thereto;  and 
as  Olinger  entered  into  the  possession  of  the  land  immediately,  claiming 
title  to  the  whole,  and  exercised  acts  of  ownership  over  it  until  his  death 
in  1863,  and  that  as  his  heirs,  and  his  and  their  vendees,  have  contin- 
ued such  possession  and  such  acts  of  ownership  from  the  death  of 
Olinger  down  to  the  institution  of  this  suit, — a  period  in  all  of  over  50 
years,— the. plaintiffs,  and  those  under  whom  they  clainj,  not  having 
been  in  the  actuid  possession  of  any  part  of  the  land  during  said  time, 
defendant  has  acquired  a  good  and  pertect  title  to  the  land  by  adverse 
possession. 
•  The  first  assignmer^t  of  error  reads  as  follows: 

"That  the  rourt  should  not  have  admitted  to  the  jury  as  evidence  the  copy 
of  a  copy  of  an  alleged  deed  from  X.itlian  Fields  to  Nathaniel  Taylor,  dated 
January  1.  179(5,  and  registered  in  Carter  county,  Tena.,  in  the  year  1816, 
and  wh.U-h  said  copy  had  not  been  recorded  in  Lee  county,  Va.,  where  the 
land  in  controversy  was  originally  located,  nor  in  the  county  of  Wise,  whicl. 
has  since  been  formed  and  where  the  land  now  lies;  because  the  said  deed  not 
having  adnutted  to  record  in  said  Lee  or  Wise  counties,  according  to  law. 
such  deed  could  not  be  read  in  evidence  as  ii  recorded  deed  in  Virginia,  and 
as  between  the  parties  to  said  suit  was  void.  The  deed  aforesaid  was  not 
properly  recorded  in  Virginia,  for  the  reason  that,  in  order  to  its  proper  ad- 
mission to  record  here,  it  Wiis  necessary  at  that  time  that  it  should  have  been 
either  acknowledged  by  the  grantor  before  the  court,  proven  before  the  clerk 
by  three  witnesses,  or  acknowledged  before  two  justices;  whereas  said  deed 
was  not  proved  by  any  witnesses,  but  the  delivery  attested  by  two  witnesses 
in  Carter  county,  Tenn.,  and  the  handwriting  proved  by  a  third.  Upon  this 
proof  alone  was  the  deed  registered  In  Carter  county.  Tain.,  wherein  none  of 
the  land  was  situated,  and,  uitou  the  certificate  ot  the  clerk  of  Carter  county. 
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0  record  in  the  will  book  of  Scott  county,  Va.,  where  none 
Toversy  was  situated,  contrary  to  the  statutes  then  In  force. 
.819.  c.  99,  S§  2-7." 

3W,  when  the  deed  alluded  to  in  this  assignment  of  er- 

1  iiv  evidence,  stated  that  it  was  not  to  be  considered  as 
isers  for  value,  and  that  it  was  admitted  aa  secondary 

Had  the  full  substance  of  the  evidence  bearing  on  the 
by  the  offering  of  the  deed  been  quoted  in  the  specifi- 
3  required  by  the  rule,  it  would  have  shown,  as  we  find 
that  defendant  laid  the  foundation  for  introducing  see- 
by  the  testimony  of  a  number  of  witnesses  to  the  effect 
rch  had  been  made  for  the  original  of  the  deed,  in  all 
was  likely  to  be  found,  without  success;  that  Nathaniel 
,  he  being  the  grantee  in  the  deed,  were  destroyed  in 
he  presumption  being  that  the  original  deed  was  burned 
lat  Taylor's  executors,  in  1826,  by  deed  which  was  ad- 
ico,  sold  and  conveyed  to  John  Crabtree  12,800  acres  of 
tract,  the  same  being  sold  as  the  land  of  said  decedent, 
ee  and  his  vendees  have  been  in  undisputed  possession 
ce,  the  hfiirs  of  Fields  never  having  made  claim  to  any 
id  sold  Crabtree;  that  Nathaniel  Taylor  died  in  Carter 
in  1816,  in  which  county  and  year  his  will  was  admit- 
nd  at  the  same  time  the  deed  from  Fields  to  Taylor  was 
;istered;  that  by  the  will  the  executors  were  authorized 
of  the  "back  lands"  as  would  be  suflicient  to  pay  Tay- 
t  while  the  laud  in  controversy  was  not  in  Scott  county, 
copy  of  the  deed  was  recorded,  that  part  of  the  land  con- 
r  by  Fields  in  the  deed  mentioned  was  located  in  that 
he  will  book  alluded  to  in  the  bill  of  exceptions  was  a 
the  clerk  for  general  purposes,  such  as  recording  deeds, 
)f  attorney,  settlements,  and  like  papers,  the  office  then 
well  provided  with  record  books. 

circumstances,  was  it  proper  to  permit  the  copy  of  the 

records  of  Scott  county,  Va.,  to  be  read  in  evidence? 

been  proven  in  Carter  county,  Tenn.,  and  duly  recorded 

;rtified  copy  of  it  recorded  in  Scott  county,  where  a  great 

land  mentioned  in  it  was  situated.     Delcndant  did  not 

deed  was  constructive  notice  as  against  a  purchaser  for 

deration  without  notice,  as  it  was  not  recorded   in  the 

nor  within  the  time  required,  in  order  to  have  that  effect. 

contention  is,  in  effect,  that  a  copy  of  the  deed  cannot  be 

ice  for  any  purpose,  because  it  was  not  acknowledged  or 

corded  in  the  manner  required  by  law,  in  order  to  make 

!  notice  to  third    persons.      Tlic  deed  was  proven  three 

entury  before  tl)is  trial,  in  a  court  of  competent  and  ex- 

ition,  and  the  presumption  of  law  is  that  its  acts  were  reg- 

itilicate,  duly  attested  under  the  seal  of  the  court,  reads  as 
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"May  Session.  1816. 
■  "State  of  Tennessee,  Carter  County.    The  within  deed  was  proven  in  open 
courl  and  admitted  to  record.     Let  it  be  registered.     Given  under  my  band 
and  the  seal  of  my  office  this  fifteenth  day  of  May,  1816. 

"George  Williams,  Gerls. 

"State  of  Tennessee,  Carter  County.  The  within  deed  of  conveyance,  with 
its  ceTtiflcates,  was  duly  registered  in  the  register's  office  of  said  county  this 
fifteentl)  day  of  May,  1816.  Godfrey  Carkiqek,  Reg. 

"By  His  Deputy,  Wm.  B.  Watson. 
"A  true  copy.     Teste: 

"Benj.  Brown,  Deputy  Register  for  Carter  County,  E.  T. 

"Nov.  11th,  1822. 
"State  of  Tennessee,  Carter  County.  1,  John  Williams,  chairman  of  the 
court  of  common  pleas,"  etc.,  "for  Carter  county,  do  hereby  certify  that 
George  Williams,  who  signed  the  above  certificate  as  clerk,  was  then,  and  still 
is,  tlie  clerk  of  the  court  of  pleas,"  etc.,  "for  Carver  county,  and  that  that 
full  faith  and  credit  is  due  all  his  attestations  as  such. 

"Given  under  my  hand  and  seal  this  11th  day  of  November,  1822. 

"John  Williams. 

"Elizabeth,  Nov.  11,  1822. 

"State  of  Tennessee,  Carter  County.  We,  John  Williams.  William  Carter, 
two  of  the  justices  of  .the  peace  for  Carter  county,  do  hereby  certify  that 
Godfrey  Carriger,  whose  name  appears  as  register  of  Carter  county  to  the 
annexed  copy  of  a  deed  of  conveyance  from  Natlianiel  Fields  to  Nathaniel 
Taylor,  was  at  that  time,  and  for  a  great  many  years  before  bad  been,  and 
still  is,  register  for  Carter  county;  and  that  William  B.  Watson,  who  signed 
his  name  as  deputy  register  to  said  certificate  of  registration,  was  at  that 
time  deputy  register  of  Carter  county;  and  that  Benjamin  Brown,  who  at- 
tests the  annexed  copy  as  deputy  register,  was,  at  the  time  of  making  said  at- 
testation, and  still  is,  deputy  register  for  Carter  county ;  and  that  full  faith 
and  credit  is  due  all  their  acts  as  such. 

"Given  under  our  hands  and  seals  the  day  above  written. 

"John  Williams.    [Seal.] 
"W.  Carter.  [Seal.] 

"State  of  Tennessee,  Carter  County.  I,  George  Williams,  clerk  of  the 
court  of  pleas,"  etc.,  "for  Carter  county,  do  hereby  certify  that  John  Wil- 
liams and  William  Carter,  who  have  made  the  above  certificate,  was  at  that 
time  justices  of  the  peace  for  Carver  county,  and  that  full  faith  and  credit  is 
due  all  their  acts  as  such. 

"Given  under  my  hand  and  seal  this  11th  day  of  November,  1822. 

"George  Williams,  Clerk. 

"  Virginia.  At  a  court  of  quarterly  session  continued  and  held  for  Scott 
county  the  13th  day  of  March,  1823.  This  power  of  attorney  from  Natlian 
Fields  to  Nathaniel  Taylor,  certified  to  have  been  proven  in  the  court  of 
pleas  and  quarterly  seesion  held  in  and  for  Carter  county,  in  the  state  of  Ten- 
nessee, Is  thereupon  ordered  to  be  recorded. 

"Teste:  John  S.  Martin,  D.  C. 

"Virginia,  Scott  County — To  loit:  I,  C.  M.  Carter,  clerk  of  the  county 
court  of  Scott  county,  Virginia,  do  certify  that  the  foregoing  is  a  true  copy 
of  deed  from  Nathan  Fields  to  Nathaniel  TaylcH',  as  the  same  is  recorded  in 
my  office. 

"Given  imder  my  band  this  13th  day  of  October,  1891. 

"C.  M.  Carter,  Clerk  Scott  County  Court." 
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e  Virginia  assembly  regulating  the  proving  and  record- 
psissed  in  1792,  did  not  require  that  they  should  be 
courts  of  Virginia,  but  permitted  it  to  be  done  "before 
.w;"  aiid,  when  so  proven  and  properly  certified,  they 
ed.  in  the  county  where  the  land  was  situated  in  Virginia, 
that  purpose  within  a  certain  time.  This  deed,  though 
record  shows,  was  not  presented  for  record  within  the 
nor  in,  the  proper  county,  and  consequently  cannot  be 
ce  tending  to  prove  constructive  notice  to  third  persons. 
cnitted  in  evidence  for  that  purpose,  nor  as  a  copy  of  a 
,  in  the  sense  such  copies  are  generally  used.  Where  a  deed 
>r  destroyed,  its  contents  may  be  proven  by  witnesses,  and  a 
ised  as  secondary  evidence,  even  in  the  absence  of  certificates 
)roper  execution  of  the  original.  The  deed  from  Fields  to 
roven  and  recorded  in  1816,  and  it  is  shown  that,  whether 
-  law  or  not,  a  duly-certified  copy  was  admitted  to  record 
ity,  Va.,  in  1823.  During  the  trial  of  this  action  in  eject- 
)1,  the  original  deed,  an  ancient  document,  was  shown  to 
St;  and  a  copy  of  the  record,  so  made  in  1816  and  1823, 
n  evidence,  in  connection  with  other  testimony,  including 
>py  of  the  deed  and  certificates  from  Carter  county,  Tenn., 
:>ther  testimony  before  mentioned,  tending  to  show  the  loss 
\a\  deed,  as  an  item  of  proof  to  be  considered  for  what  it  was 
As  was  proper,  under  the  circumstances  of  this  case,  as  then 
ihe  testimony,  e8]>ecial]y  in  connection  with  the  questions 
iefendant's  tenth  instruction,  the  giving  of  which  by  the 
e  jury  is  assigned  as  error  in  the  thirtieth  specification,  yet 
ed  to.  If  there  was  testimony  before  the  jury  from  wbich 
esunie  an  abandonment  of  the  Fields  title  by  his  heirs,  and 
iraony  was  such  as  to  justify  the  presumption  that  a  deed  had 
;  conveying  the  land  to  Taylor,  then  surely  it  was  proper  for 
to  go  to  the  jury  to  sustain  that  presumption  by  showing  that 
iriginal  deed  had  been  recorded  in  Carter  county,  Tenn.,  in 
ere  Taylor  resided,  and  also  in  Scott  county,  Va.,  in  1823, 
ich  of  the  land  conveyed  was  located.  The  court  did  not  de^ 
)  the  weight  this  testimony  tending  to  show  the  existence  of 
3t  deed  was  to  have;  that  was  left  to  the  jury.  The  admission 
un  of  such  evidence  is  to  be  determined  by  common-law  prin- 
ul  the  general  rules  of  evidence  applicable  in  such  cases,  and 
le  provisions  of  legislative  enactments  intended  to  regulate  the 
;dgiuent  and  recording  of  deeds.  Beii  v.  Peete,  2  Rand.  (Va.) 
irhUi  V.  Dmid,  4  Munf.  473;  Lee  v.  TapscoU,  2  Wash.  (Va.) 
iker  V.  PreaU^n,  Gilmer,  284;  f'Vench  v.  Loyal  Cfc.,  5  Leigh, 
cfier  V.  Saddkt,  2  Hen.  &  M.  376;  AppUgaU  v.  Mining  Co.,  117 
55,  6  Sup.  Ct.  Rep.  742;  Stebbim  v.  Duncan.,  108  U.  S.  32,  2 
.  Rep.  313;  Fkkker  v.  FvMer,  120  U.  S.  534,  7  Sup.  Ct.  Rep. 
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The  next  assignment  of  error  relied  npon  is  No.  17: 

"The  court  erred  in  refusing  to  give  to  tlie  jury  the  fourth  instruction 
asked  for  by  the  plaintiffs,  which  is  in  the  words  and  tip;iires  following,  to  wit: 
'  The  court  instructs  the  jury  that,  although  they  may  believe  from  the  evi- 
dence that  the  land  patented  to  the  said  Fields,  Taylor,  and  Johnson,  or  any 
part  thereof  embraced  in  this  suit,  was  forfeited  to  the  literary  fund  of  Vir- 
ginia by  the  nonpayment  of  the  taxes  for  the  year  1834,  under  the  act  of 
assembly  of  Virginia  of  1831,  and  that  the  land  was  sold  for  taxes  for  the 
year  1834  at  a  sale  made  on  the  21st  Octol)er,  1834,  and  that  a  deed  was  made 
by  the  clerk  of  I^ee  county,  Va.,  to  said  J.  C.  Olinger  for  said  land  in  Decem- 
ber, 1836,  yet  the  court  further  instructs  the  jury  that  if  they  shall  believe 
from  the  evidence  that  the  said  land  was  sold  for  an  assessment  of  tax  not 
exceeding  S20,  to  wit,  for  the  sura  of  $4.92,  and  if  they  sliall  further  l>elieve 
that  the  said  patent  liad  been  granted  before  the  Ist  April,  1831,  and  that  the 
said  land  was  placed  or  continued  on  the  commissioner's  books  on  or  before 
the  1st  July,  1838,  then  all  said  lands  so  returned  delinquent  for  and  before 
1st  July,  1838,  was  released  from  all  tax  and  damages  that  did  not  exceed  920 
by  an  act  of  the  general  assembly  of  Virginia  of  March  19,  1832,  and  and  of 
February  27,  1835,  and  said  sale  and  said  deed  to  Olinger  passed  title  to  hiro 
tu  only  one  third  of  said  land.  The  said  tax  was  remitted  by  said  acts,  and 
the  said  Field,  by  said  tax  sale  and  deed,  was  not  divested  of  his  title  to  the 
said  land,  or  any  part  thereof.'" 

We  cannot  find  in  the  record  that  tluere  was  any  evidence  offered  tend- 
ing to  show  that  the  land  "was  forfeited  to  the  literary  fund  of  Virginia 
for  the  nonpayment  of  taxes  for  the  year  1834,  under  the  act  of  the  Vir- 
ginia assembly  of  1831."  The  evidence  offered  by  defendant  on  that 
question  tended  to  show  forfeiture  for  the  nonpayment  of  taxes  for  years 
prior  to  1831 ,  and  that  the  land  was  sold  for  the  failure  to  pay  the  taxes 
for  the  year  1834.  The  remaining  part  of  the  instruction  asked  for  was 
not  warranted  by  the  testimony,  and  seems  to  be  based  upon  a  miscon- 
ception of  the  acts  of  the  legislature  of  Virginia  of  March  19,  1832,  and 
February  27,  1835.  The  release  of  the  forfeiture  for  the  nonpayment 
of  taxes,  provided  for  in  the  second  section  of  the  act  of  March  19, 1832, 
applied  only  to  the  years  prior  to  1832,  and  did  not  affect  the  sales  di- 
rected by  the  act  of  March  10,  1832,  for  failure  to  pay  taxes  thereafter 
accruing.  The  act  of  February  27,  1835,  by  its  first  section  extended 
the  time  until  July  1,  1836,  for  the  redemption  of  all  land  and  lots 
"heretofore"  returned  delinquent  for  the  nonpayment  of  taxes,  and  pro- 
vided how  the  redemption  might  be  effected.  The  second  section  of  that 
act  referred  to  the  fact  that  many  Large  tracts  of  land  lying  west  of  the 
Alleghany  mountains,  granted  by  the  commonwealth  laefore  the  1st  day 
of  April,  1831 ,  were  notthen,  and  had  not  been  for  many  years,  entered 
on  the  books  of  the  commissioner  of  tiie  revenue  where  they  respectively 
were  situated,  by  reason  whereof  no  forfeiture  for  the  nonpayment  of 
ta.xes  iiad  occurred,  or  could  occur,  under  then  existing  laws;  and  then 
provided  that  the  owner  of  such  land  should,  on  or  before  the  Ist  day 
of  July,  1836,  enter  or  cause  them  to  be  entered  on  the  books  of  the 
commissioner  of  the  revenue  of  the  county  where  such  land  was  located, 
and  have  them  charged  with  all  the  taxes  and  damages  in  arrear,  and 
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iwless  they  were  sach  as  would  have  been  relinquished 
i  by  the  second  section  of  the  act  concerning  delinquent 
inds,  passed  March  10,  1832;  and  then  proceeded  to  pro- 
orfeiture  of  such  lands,  after  the  1st  day  of  July,  1836, 
rvers  thereof  have  failed  so  to  enter  them,  and  to  have  paid 
ue  thereon.  The  evidence  before  the  jury  was  uncontro- 
e  land  in  dispute  had  been  upon  the  land  books  for  many 
the  passage  of  the  act  of  February  27,  1836,  and  that  it 
irned  as  delinquent  for  a  number  of  such  years.  The  fact 
I.  was  on  the  commissioner's  books  after  it  was  sold  in  the 
ad  before  the  1st  day  of  July,  1836,  and  that  it  had  been 
inquent  before  the  last^meutioued  date,  the  taxes  not  ex- 
sum  of  $20,  did  not  make  applicable  to  the  same  the  pro- 
sir>g  the  taxes  due,  contained  in  the  acts  of  March  19,  1832, 
•y  27,  1835.  The  first  of  said  mentioned  acts  provided  for 
)f  the  forfeiture  for  the  nonpayment  of  taxes  for  the  years 
>2 ,  and  did  not  afTect  the  taxes  thereafter  accruing.  The  act 
■  27,  1835,  did  not  apply  to  the  case  as  presented  to  the  jury, 
was  not  redeemed,  and  the  provisions  relative  to  entering  it 
xs  of  the  commissioner  of  the  revenue  were  not  applicable  to 
1  question,  and,  as  a  matter  of  fact,  it  had  been  sold  before 
ssed.  The  instruction,  as  asked  for,  was  uncertain  and  mis- 
lingling  together  the  provisions  of  the  acts  of  the  Virginia 
lUuded  to  in  it,  under  a  misconception  of  their  meaning  and 
i  we  think  the  court  did  right  in  refusing  to  give  it  to  the 

nent  of  error  No.  18  reads  as  follows: 

urt  erred  in  moUifying  the  plaintiff's  instruction  number  two,  said 
a  as  tendered  to  tlie  court  being  in  tlie  worda  and  figures  following, 
The  court  further  instructs  the  jury  that,  if  they  sliall  believe  from 
vce  that  by  said  patent  the  said  Fields  and  Taylor  and  .Johnson  be- 
ed  of  the  land  in  controversy,  or  any  part  thereof,  as  set  forth  in  in- 
Mo.  Land  that  the  said  land,  or  any  part  thereof,  whs  sold  under 
]uent  tax  law  of  the  state  of  Virginia  for  the  year  1834;  that  said 
place  6n  the  24th  October,  1834;  that  at  said  sale  .Toli'n  C.  Olinger 
he  purchaser,  and  the  clerk  of  Lee  county,  in  1836,  made  a  deed  to 
Olinger  for  same;  that  the  land  advertised  for  sale  was  sold  as  and 
md  of  the  snid  Taylor's  heirs  alone,  and  for  the  said  Taylor's  heirs' 
ncy  Alone,— then  the  court  instructs  the  jury  that  the  said  tax  sale 
r  a  sale  of  the  said  Taylor's  one-third  interest:  that  the  said  Olinger 
iarae  a  teoant  in  comrooii  with  Fields  and  Johnson,  the  other  two 
».'  liut  the  court,  instead  of  giving  said  instruction  as  tendered, 
le  words,  'and  that  said  land  had  not  been  forfeited  to  the  comnion- 
nor  tlie  interest  of  Fields  therein  sold  to  Taylor.'  after  the  words  •  No. 
gave  said  instruction  as  thus  modified." 

giiraent  No.  19  is  similar  in  character,  and  may,  with  propriety, 
sidered  with  the  one  just  read.     It  is  as  follows: 
i  court  erred  la  modifying  the  plaintiffs'  instruction  number  three,  said 
UioD  as  tendered  to  the  court  being  in  the  words  aad  figures  following. 
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to  wit:  '  The  court  Instructs  the  jury  that  !f  they  shall  believe  from  the  evi- 
dence that  the  said  Olinger  became  the  purchaser  of  tbe  said  Taylor  interest 
at  said  tax  sale,  and  received  a  deed  from  the  clerk  conveying  him  all  of  the 
land  in  controversy,  yet  the  said  Olinger  being  a  tenant  in  common  with  the 
said  Fields  and  Johnson,  if  the  said  Olinger  took  possession  of  said  land,  or 
any  part  thereof,  such  possession  was  the  joint  possession  of  himself  and  bis 
cotenants,  as  the  mere  possession  of  one  tenant  in  common  will  not  be  taken 
to  be  adverse  to  the  title  and  possession  of  the  others ;  and  if  the  said  Olinger, or 
those  claiming  under  him,  would  rely  upon  an  adversary  possession,  they  must 
not  only  show  an  entry,  but  they  must  prove  an  actual  ouster  of  their  cotenants, 
tbe  said  Fields  and  Johnson,  or  such  other  notorious  act  or  acts  amounting 
to  a  total  denial  of  the  rights  of  said  cotenants,  and  must  prove  that  said  co- 
tenants  had  knowledge  and  notice  of  this  adverse  claim  of  exclusive  owner- 
ship on  the  part  of  the  siiid  Olinger,  or  those  claiming  under  him;  and  such 
adverse  possession  of  the  said  laud  must  have  been  continuously,  actually, 
and  uninterruptedly  by  said  Olinger,  and  those  claiming  under  him,  under 
such  circumstances,  under  color  of  title  for  the  length  of  time  prescribed  by 
law,  before  said  possession  will  ripen  into  a  good  and  sutlicieut  title  to  enable 
the  defendants  in  their,  suit  to  defeat  the  plaintiiTs'  right  to  recover.'  l>ut 
the  court,  instead  of  giving  said  instruction  as  tendered,  inserted  the  words, 
'  and  that  Fields'  interest  in  said  land  had  not  been  forfeited  to  tbe  common- 
Wealth,  nor  sold  to  Taylor.'  after  the  words  'tax  sale,'  in  the  third  line  of 
said  instruction,  and  gave  said  instruction  as  thus  modified." 

Plaintiffs  in  error  insist  that  the  insertion  by  the  court  of  the  words 
indicated,  in  the  instructions  mentioned,  raised  questions  which  were 
foreign  to  the  propositions  of  law  intended  to  be  propounded  by  theiu, 
confusing  in  their  tendencies,  and  that  it  was  error  so  to  modify  the  in- 
structions. We  fail  to  see  that  the  changes  made  by  tlie  court  produce 
the  result  claimed,  and  we  do  not  think  that  the  instructions  as  given 
are  subject  to  the  criticism  made.  The  instructions  as  tendered  evi- 
dently did  not  fairly  present  the  law  applicable  to  the  case  as  it  was 
presented  to  the  jury  by  the  testimony  before  it.  They  would  have 
tended  to  confuse  the  minds  of  the  jurors  had  they  been  given  without 
the  changes  made  by  the  court.  The  matter  of  the  forfeiture  of  the  title 
to  the  commonwealth,  as  well  as  that  relating  to  the  alleged  sale  of 
Fields'  interest  to  Taylor,  were  properly  called  to  the  attention  and  sub- 
mitted to  the  determination  of  the  jury,  in  connection  with  the  question 
.of  cotenancy.  If  the  title  to  the  land  had  been  vested  in  the  "Literary 
Fund"  by  forfeiture,  then  Olinger,  by  his  purchase,  under  the  act  of 
1832,  if  the  sale  was  properly  made  thereunder,  acquired  the  entire 
tract  of  land,  subject  to  the  payment  of  taxes  in  arrear.  If  Fields  had 
sold  his  interest  in  the  land  to  Taylor  in  1796,  as  claimed  by  the  de- 
fendant, and  the  tax  sale  was  for  the  delinquency  of  Taylor's  heirs,  then 
(indei>endently  of  the  question  of  forleiture)  Olinger,  by  virtue  of  his 
purchase,  secured  the  interest  of  Fields  as  well  as  of  Taylor. 

The  twentieth  assignment  is  as  follows: 

"The  court  erred  in  modifying  the  plaintiffs'  instruction  number  five. said 
instruction,  as  tendered  to  the  court,  being  in  the  words  and  figures  follow- 
ing, to  wit:  'The  court  instructs  the  jury  that  the  forfeiture  of  the  land  in 
controversy  to  the  commonwealth  of  Virginia  is  a  question  for  tbe  jury  to 
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iving  at   their  determination,  they  will  take  into  con- 

ites   of  tlie  auditor  of  public  accounts  along  with  the 

.  the  land  t>ook8  from  the  county  of  Lee,  and  the  certi- 

ircuit  superior  court  of  law  and  chancery  for  the  county 

'.her  yacts   and  circumstances  of  tfte  case ;  and  tliey  will 

st   place,  wbether  the  said  lands,  to  the  extent  of  said 

forfeited   to  the  commonwealth  at  the  date  of  the  insti- 

and,  if   so  forfeited  at  any  time,  they  will  then  ascertain 

i\re  'was   remitted  or  otherwise  relinquished  by  said  com- 

:  covxrt  Instructs  the  jury  that  a  forfeiture  is  never  favored 

ascertaining   the  said  question  of  forfeiture  the  court  in- 

t  the  burden  of  proof  is  upon  the  defendants  to  prove  said 

\e   court,  instead  of  giving  said  instruction  as  tendered, 

ds,  *  and  all  the  other  facts  and  circumstances  of  the  case,' 

ruction  as  thus  modified." 

exanunation  of  the  record,  we  are  unable  to  find  therein 
cumstances  of  the  case  pertinent  to  the  question  of  for- 
in  those  mentioned  in  the  instruction  given  by  the  court, 
course,  the  "facts  and  circumstances"  alluded  to  in  the 
presented  to  the  court,  must  have  been  those  bearing  on 
i?ered  by  it,  and  as  thej'  were  all  embraced  in  the  instruc- 

the  words  were  properly  stricken  out.  Had  there  been 
ts  and  circumstances"  proper  for  the  consideration  of  the 
uestion  of  forfeiture,  counsel  for  plaintiffs  in  error  would 
ie,  either  in  specification,  brief,  or  argument,  to  have  di- 
ention  to  them.  The  trial  judge  should  not  confuse  or 
,ury  by  referring  in  his  instructions  to  "facts  and  circum- 
vhich  in  fact  no  competent  evidence  has  been  offered, 
y-second  error  assigned  reads: 

.erred  in  giving  to  the  jury  defendant's  instruction  number  two. 
ioi\  being  in  the  words  and  tigurea  following,  to  wit:  '  The  court 
I  jury  that  it  they  believe  from  the  evidence  that  Nathan  Fields 
\  in  controversy  to  Nathaniel  Taylor  in  1796,  they  must  find  for 
r\t,  unless  tliey  believe  from  the  evidence  that  the  siiid  plaintiifs 
.era  for  value,  without  notice  of  said  sale;  and  the  court  further 
iie  jury  that  a  man  cannot,  under  the  law,  protect  himself  as  an 
ATchaser,  if  at  the  time  he  made  the  purchase  the  land  was  in  the 
lotorious  possession  of  others  than  his  vendors;  and  the  court  f  Ur- 
iels the  jury  that  the  form  of  the  deed  from  J.  Wyman  Fields  to 
iff  purports  only  to  convey  such  land  as  Nathan  Fields  died  pos- 
and  left  indefinite  the  subject-matter  of  the  deed,  and  this  should 
them  upon  their  inquiry  as  to  the  possession  and  condition  thereof 
1  to  adverse  occupancy  and  claim;  and,  if  the  jury  further  believe 
onably  diligent  inquiry  on  their  part  would  have  shown  them  that 
\dant  was  in  possession  of  the  land  under  a  claim  of  right,  they  can- 
that  plaintiffs  are  purchasers  for  value  without  notice.'  " 

the  date  of  the  deed  purporting  to  convey  the  interest  of  the  heirs 
lan  Fields  iuthe  land  in  controversy  to  the  plaintifl's,  April  fJO, 
olher  persons  than  those  who  conveyed  to  the  plaintiffs  were  in 
en  and  notorious  possession  of  the  land,  that  of  itself  was  sufficient 
v.52F.no.lO— 54  » 
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to  put  the  plaintiffs  upon  inquiry,  and  it  was  their  duty  to  ascertain  the 
character  of  the  title  of  those  who  so  held  the  possession.  The  plaintiffs 
will  be  considered  as  fully  informed  of  those  matters  which  they  could 
have  discovered  had  they  discharged  that  duty.  This  rule  is  stated  in 
Minor's  Institutes  (volume  2,  pp.  889,  890)  in  these  words: 

"The  instances  of  constructive  notice  are  referable  to  several  classes,  all 
depending  on  the  general  consideration  that  sound  public  policy  requires  the 
presumption  ttiat  he  was  aware,  or,  at  least,  that  he  should  be  treated  as  if 
he  were  aware,  of  the  existence  of  the  prior  converance  or  charge.  They  are 
as  follows:  (4)  Where  the  adverse  claimant  is  in  the  actual  adverse  posses- 
sion and  occupancy  of  the  land  when  the  subsequent  purchaser  buys." 

The  supreme  court  of  the  United  States,  in  Lea  v.  Cbpp«r  Cb.,  21 
How.  493.  498,  says: 

"But  it  is  insisted  that  the  deed  from  Lea  to  Davis  was  not  registered,  and 
fraudulently  concealed  from  the  complainant,  so  that  be  could  not  proceed  to 
assert  his  rights.  Davis  had  possession  of  the  land  when  he  took  William 
Park  Lea's  deed,  claiming  for  himself,  and  adversely  to  all  others:  and  he  so 
continued  in  possession  till  he  sold  the  land,  in  December.  1852.  This  adverse 
possession  was  in  itself  notice  that  he  held  the  land  under  a  title,  the  charac- 
ter of  which  the  complainant  was  bound  to  ascertain.  LandU  v.  Brant,  10 
How.  375." 

The  same  court,  in  Hughes  v.  U.  S.,  4  Wall.  232,  said: 

"The  patentee  cannot  complain  of  the  proceeding,  for  the  open,  notorious, 
and  exclusive  possession  of  the  premises  by  the  parties  claiming  under  Grood- 
loe,  when  the  patentee  made  his  entry  and  received  the  patent,  was  sufficient 
to  put  him  upon  inquiry  as  to  the  interests,  legal  or  equitable,  held  by  them; 
and,  if  he  neglected  to  make  the  inquiry,  he  is  not  entitled  to  any  greater  con- 
sideration than  if  he  had  made  it,  and  ascertained  the  actual  facts  of  the  case. " 

On  this  question,  see  Cordova  v.  Hood,  17  Wall.  1;  Long  v.  WeUer^s 
Ex'r,  29  Grat.  347;  Wiwd  v.  KrMs,  30  Grat.  708;  Iron  Co.  v.  Trout,  83 
Va.  419,  2  S.  E.  Rep.  715. 

With  great  force  should  this  principle  apply  in  this  case,  not  only  for 
the  general  reasons  as  mentioned,  but  also  because  of  the  language  used 
in  the  deed  to  plaintiffs.     The  deed  says: 

"Whereas,  Xathan  Fields,  at  the  time  of  his  death,  was  seised  and  pos- 
sessed of  large  bodies  and  tracts  of  land  in  tlie  counties  of  Lee  and  Scott,  in 
the  state  of  Virginia,  being  the  same  which  was  granted  by  the  common- 
wealth: •  •  *  Now,  therefore,  this  deed  witnesseth  *  *  *  that 
*  *  *  do  grant  unto  the  said  parties  of  the  second  part  all  of  the  said  lands 
to  which  they,  the  said  parties  of  the  tirst  part,  are  entitled  in  law  or  equity." 

The  land  was  not  described  with  the  usual  particularity,  and  the  gen- 
eral terms  used  were  sufficient  of  themselves  to  have  put  the  plaintiffs  on 
inquiry.  The  instruction,  in  connection  with  the  evidence  before  the 
jury,  was  proper. 

Assignment  No.  23,  on  the  question  of  forfeiture,  is,  in  effect,  disposed 
of  with  No.  20,  before  alluded  to.  The  matter  was  left  to  the  jury  for  its 
finding.  The  3334th  section  of  the  Code  of  Virginia  expressly  provides 
that  the  auditor's  certificates  shall  be  prima  facie  proof  of  the  facts  stated 
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>vas   not  as  clearly  stated  in  the  instruction  as  it  might 
that  jvaa  not  to  the  prejudice  of  the  plaintiffs,  and  they 
nitteil  to  complain  of  it  now. 

error  icusist  that  the  statu  of  Virginia  bad  not  the  right  to 
m  use  the  lands  situated  within  that  state,  and  owned  by 
and  other  states,  and  that  the  state  of  Virginia  could  not 
ach  lands  in  itself,  without  some  antecedent  procedure 
oe  equivalent  to  a  judicial  ascertainment  of  the  facts  which 
occasion  of  the  forfeiture.  The  supreme  court  of  Virginia 
a\>er  of  cases,  virtually  disposed  of  this  question,  and  the 
ciat  court  relative  to  the  "forfeiture  acts,"  passed  by  the  leg- 
xt  state,  will  be  accepted  as  conclusive  of  that  point  by  this 
the  cases  of  Wild's  Lessees  v.  SerpeU,  10  Grat.  405;  Staals  v. 
00;   Hale  V.  Branscum,  Id.  418. 

ions  raised  by  assignments  of  error  numbered  24,  26,  and 
>erly  be  considered  together.     The  specifications  are  as  fol- 


?our.  The  court  erred  in  giving  to  the  jury  defendant's  instruc* 
four,  the  said  instruction  beimr  in  tlie  words  and  flguresfoUow- 
'  The  court  instructs  the  jury  that  although  Fields,  Taylor,  and 
e  patentees  of  the  62,000-aere  tract  of  land,  or  their  iieirs,  may 
t\e  owners  of  the  same  in  1834,  as  joint  tenants  or  tenants  in  coui- 
they  believe  that  said  tract  of  land  was  listed  upon  the  land  books 
ity  for  the  purpose  of  taxation  in  that  year  in  tlie  name  of  Tay- 
and  was  sold  for  the  nonpayment  of  the  taxes  thereon,  and  pur- 
aid  dinger  at  such  sale,  and  conveyed  to  him  by  metes  and  bounds 
c  of  the  county  court  of  I^eecounty,  said  Olinger's  deed  gave  a  color 
i  of  possession  therennder  by  said  Olinger,  the  purchaser,  daim- 
)  tbe  wliole  premises,  it  amounted  to  an  actual  ouster  and  disseisin 
1  Fields  and  Jolinson,  or  tlieir  heirs,  and  such  possession  was  ad- 
1  if  the  said  Olinger,  and  those  who  claim  under  him,  continued  in 
jssion  uninterruptedly  for  the  length  of  time  prescribed  by  law  prior 
nging  of  this  suit,  it  will  bar  the  plaintiffs'  right  to  recover,  and 
ihould  find  for  the  defendant.'  " 

ty-Sta-tA.  The  court  erred  in  giving  to  the  jury  defendant's  instruc- 
iber  six,  said  instruction  being  in  the  words  and  figures  following. 
'The  court  instructs  the  jury  that  if  they  believe  from  the  evidence 
n  C.  Olinger  purchased  at  a  tax  sale  a  4S,2(X)-acre  tract  of  land,  which 
lid  in  controversy,  listed  on  the  land  books  of  Lee  county  in  the  name 
it's  heirs  for  taxation,  and  sold  for  the  nonpayment  of  taxes;  that 
ved  a  deed  therefor,  by  metes  and  bounds,  from  Alexander  W.  Mills, 
k  of  the  county  court  of  said  county;  that  he  recorded  the  said  deed 
lerk'soffice  of  said  county;  that  he  entered  into  possession  thereof  un- 
I  conveyance;  that  he  placed  the  same  upon  the  land  books  of  said 
in  his  own  name,  for  the  purpose  of  taxation;  that  he,  and  those  who 
nder  him,  have  paid  the  taxes  regularly  thereon  from  the  time  of  the 
inveyance;  thiit  he,  and  those  who  hold  under  him,  have  made  im- 
nents  thereon  and  protits  therefrom,  without  offering  to  account  to  the 
iffs  or  those  under  whom  Uiey  claim ;  that  he,  and  those  who  hold  un- 
m,  have  made  leases  of  portions  of  said  land,  in  his  own  or  their  names, 
laced  tbe  lessees  in  the  possession  of  the  leased  premises;  that  be,  and 
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those  who  bold  under  him,  have  sold  and  conveyed  portions  of  said  land,  and 
placed  the  purchasers  thereof  in  possession,  and  appropriated  the  proceeds  of 
such  leases  and  sales  to  his  own  or  their  own  use,  without  accounting  to  the 
plaiutilTs,  or  those  under  whom  they  claim,  for  any  part  thereof, — then  the 
jury  have  the  right  to  presume,  although  the  said  John  C.  Olinger  only  pur- 
chased the  interest  of  the  Taylor's  heirs  in  said  62,000-acre  tract  of  land,  that 
there  was  an  ouster  of  the  cotenants  of  Taylor's  heirs,  and  that  his  possession, 
and  the  possession  of  those  under  him,  was  adversary;  and  that,  if  such  ad- 
versary possession  was  continuous  and  uninterrupted  for  more  than  the 
length  of  time  prescribed  by  law  prior  to  the  bringing  of  this  suit,  then  the 
plaintiffs  have  no  right  to  recover  in  this  action,  and  the  jury  must  Qnd  for 
the  defendant.'  " 

"Ttoenty- Ninth.  The  courterred  in  giving  to  the  jury  defendant's  instruc- 
tion number  nine,  said  instruction  being  in  the  words  and  Qgures  following, 
to  wit:  'The  court  instructs  the  jury  that  if  they  believe  from  the  evidence 
th»t  .Totm  C.  Olinger,  after  the  date  of  the  deed  from  Mills,  clerk,  to  him,  took 
actual  possession  of  any  part  of  the  land  embraced  in  the  said  deed,  claiming 
the  whole  of  said  land  as  his  own,  and  excluded  the  Fields  heirs  therefrom, 
such  act  was  an  ouster  of  the  Fields  heirs  aa  tenants  in  common,  and  sacb 
possession  by  said  Olinger  was  adverse  to  said  Fields  heirs  from  the  time  of 
such  entry.' " 

The  plaintiffs  in  error  insist  that  the  deed  made  to  Olinger,  under  the 
circumstances  detailed  iu  assignment  24,  did  not  constitute  color  of  title 
under  which  he  could  claim  the  entire  tract  of  land  described  in  said 
deed,  and  that  his  possession  under  it  could  not  be  adverse  to  Fields' 
heirs.  They  claim  that  Fields  had  not  sold  his  interest  to  Taylor,  and 
that  only  the  interest  of  Taylor's  heirs  was  sold  at  tlie  tax  sale,  and  that 
only  that  interest  should  have  been  conveyed  by  Mills,  the  clerk,  to 
(Jliu}?er,  and  that,  if  more  was  conveyed,  only  title  to  that  interest  passed 
to  Olinger.  The  defendant,  relying  upon  the  alleged  deed  of  1796, 
claims  that  Fields  had  sold  bis  interest  in  the  land  to  Taylor,  and  that 
at  the  date  of  the  tax  sale  Taylor's  heirs  owned  the  Fields  interest.  It 
must  be  admitted  that,  by  the  act  of  March  10,  1832,  under  which  it  is 
claimed  that  the  land  was  sold  in  the  name  of  Taylor's  heirs,  Olinger, 
by  the  deed  made  to  him  by  Mills,  acquired  a  legal  title  to  such  inter- 
est only  as  Taylor's  heirs  had  in  the  land  at  the  time  of  the  sale.  It  was 
for  the  jury  to  find  what  that  interest  was.  Was  it  the  interest  held  by 
Taylor,  as  one  of  the  patentees,  or  did  it  also  include  the  Fields  inter- 
est, as  claimed  by  the  defendant?  This  was  one  of  the  principal  ques- 
tions of  fact  to  be  found  by  the  jury,  and  it  was  proper  that  the  law  ap- 
l)licable  to  either  finding  should  be  gi%en  to  them.  Again,  if  the  deed 
to  Olinger  conveyed  to  him  all  the  land  that  was  on  the  books  in  the 
name  of  Taylor's  heirs,  and  that  was  all  of  the  tract  originally  patented  to 
Fields,  Taylor,  and  Johnson,  not  theretofore  sold,  and  if  it  was  in  the 
deed  described  by  metes  and  bounds,  and  Olinger  entered  into  the  posses- 
sion thereof  claiming  title  to  all,  and  exercised  acts  of  ownership  over  it 
in  the  manner  set  forth  in  the  instructions,  then  the  deed  was  color  of 
title;  and  if  he  had  possession  under  it,  and  claimed  adversely  to  all 
others  continuously  for  the  period  of  time  prescribed  by  law,  tbea  the 
jjlaintiffs  in  this  suit  could  not  recover. 
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of  title?  It  is  matter  of  law,  and,  when  the  facts  are 
le  court  to  determine  whether  they  amount  to  color  of 
I  of  WrigMv.  Mattigon,  18  How.  56,  the  supreme  court, 
ce  Daniel,  said: 

i  concurred,  it  is  believed  without  an  exception,  in  defining 
e  that  wliicb  in  appearance  is  title,  but  wbich  in  reality  is 

m,  70  Ga.  809,  it  said: 

iiiytliing  in  writing  purporting  to  convey  title  to  the  land 
ten t  of  tlie  claim,  it  being  immaterial  how  defective  or  im- 
may  be,  so  that  it  is  a  sign,  semblance,  or  color  of  title." 

I^nd  Titles  (page  215,  §  390)  it  is  defined  as  follows: 

)nl>'  a  claim  of  title,  but  presents  theappearance  of  a  real 
>m  some  source,  however  insuflScient  or  irregular;  and 
sisor,  entering  upon  land  under  color  of  title,  of  the  pa- 
is the  title,  is  that,  while  he  may  not  have  the  actual  oc- 
1  a  small  parcel  of  the  tract  or  lot  of  land,  in  construction 
3  of  bis  paper  giving  color  of  title,  entitled  to  claim  to  be 
sion,  not  only  of  the  parcel  actually  occupied,  cultivated, 
he  whole  area  included  in  the  description  of  bis  title. 
,  30  Iowa,  480;  Taylor  v.  Buckner,  2  A.  K.  Marsh.  18," 

ar  that  the  deed  to  Olinger  gave  him  color  of  title  to 
ed  in  it.  The  court  properly  so  advised  the  jury, 
all  questions  of  fact  relating  to  his  possession  under 
'ields'  heirs  and  Taylor's  heirs  might  have  been  ten- 
lie  land  at  the  date  of  the  tax  sale  in  1834,  and  Olin- 
ised  the  interest  of  Taylor's  heirs;  yet  if  he  entered 
thereof  under  the  de^,  claiming  title  to  all,  as  set 
ons,  it  was  proper  for  the  jury  to  determine  whether 
adverse  to  his  cotenants,  and  an  ouster  of  all  others, 
•  the  instructions  fairly  state  the  law.  Buchanan  v. 
Town  V.  Needham,  3  Paige,  545,  24  Amer.  Dec.  248; 
jerg.  &  K.  356,  15  Amer.  Dec.  604;  Bradalreel  v. 
4;  1  Washb.  Real  Prop.  (4th  Ed.)  657. 
e  twenty-fifth  assignment,  in  the  following  words: 

jiving  to  the  jury  defendant's  instruction  number  five, 
LS  follows,  to  wit:  'The  court  instructs  the  jury  that 
n  a  man  enters  upon  the  land  under  a  deed  purport- 
certain  boundary,  that  he  shoulil  fence  or  cultivate  the 
>  give  him  adverse  possession.  It  is  enough,  in  such 
ipies  a  portion  of  the  tract;  the  law  extends  his  ad- 
boundaries.'  " 

le  court  erred  in  giving  this  instruction,  the  plain- 
that  in  cases  like  this,  where  the  land  in  contro- 
known  as  "wild  lands,"  that  the  rule  set  forth  in 
>t  apply,  and  that  the  possession  of  the  occupant 
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is  restricted  to  his  actual  improvement.  We  think  that  there  is  a  mis- 
conception of  the  authorities  relied  upon  by  plaintiffs  in  error,  as  well  as 
a  misuse  of  the  words  referred  to.  The  words  "wild  land,"  as  used  in 
the  authorities  cited,  refer  to  large  tractts  of  unoccupied  lands,  as  to  which 
no  one  has  been  or  is  in  the  actual  possession  of,  or  of  any  part  thereof. 
The  moment  any  one,  under  claim  or  color  of  title,  takes  actual  posses- 
sion of  any  part  of  such  land,  it  ceases  to  be  "wild  land,"  as  described  in 
the  cases  to  which  our  attention  has  been  calle<l.  As  was  appropriately 
said  by  counsel  for  defendant  in  error,  "to  say  that  the  possession  of 
'wild  lands'  is  confined  to  'actual  occupancy'  is  a  contradiction  in 
terms."  The  plaintiffs  cite  Taylor's  Demeea  v.  Bunmdes,  1  Grat.  165, 
but,  as  we  understand  that  case,  it  does  not  support  their  position.  True, 
the  court  (page  198)  said: 

"It  follows  from  what  has  beea  said  that  wild  and  uncultivated  lands  cannot 
be  made  the  subjects  of  advereary  possession  while  they  remain  completely  in 
a  state  of  nature. " 

We  must  read  the  entire  opinion  to  fully  understand  the  meaning  of 
this  sentence,  and  it  is  then  apparent  that,  by  "completely  in  a  state  of 
nature,"  the  court  alluded  to  land  upon  which  no  one  resided,  where 
there  was  no  improvement  upon  any  part,  and  no  cultivation  of  any 
portion  of  it.     In  that  case  the  court  also  said: 

"A  change  in  their  condition,  to  some  extent,  is  therefore  essential,  and 
the  acts  by  whicli  it  is  efTected  are  often  the  strongest  evidence  of  actual  pos- 
session. Without  such  change  accomplished  or  in  progress  there  can  b«  no 
residence,  cultivation,  or  improvement;  no  occupation,  use.  or  employment. 
Evidence  short  of  this  may  prove  an  adversary  claim,  but,  in  the  nature  of 
things,  cannot  establish  an  adversary  possession.  •  *  *  In  controver- 
sies concerning  wild  and  uncultivated  lands,  the  usual  marks  of  actual  pos- 
session are  concurrent  improvement,  cultivation,  and  residence;  the  two  for- 
mer, of  course,  at  least  in  the  earlier  stages  of  the  prescriptive  period,  to  a 
very  limited  extent.  But  the  degree  is  immaterial  if  the  acts  be  real  and 
honajide,  more  or  less  is  unimportant,  if  there  be  enough  to  indicate  appar- 
ent ownership;  and  the  actual  possession  thus  gained,  if  exclusive,  extends 
throughout  thp  borders  of  the  colorable  title,  whether  those  be  large  or 
small." 

In  EllicoU  v.  Pearl,  10  Pet.  432,  Mr.  Justice  Story,  delivering  the 
opinion  of  the  court,  said: 

"The  argument  in  support  of  the  instruction  as  prayed  assumes  that  there 
can  be  no  possession  to  defeat  an  adverse  title  except  in  one  or  other  of  these 
ways,  that  is,  by  an  actual  residence  or  an  actual  inclosure, — a  doctrine  wholly 
irreconcilable  with  principle  and  authority.  Nothing  can  be  more  clear  than 
that  a  fence  is  not  indispensable  to  constitute  possession  of  a  tract  of  land. 
The  erection  of  a  fence  is  nothing  more  than  an  act  presumptive  of  an  inten- 
tion to  assert  an  ownership  and  possession  over  the  property.  But  there  are 
many  other  acts  which  are  equally  evidence  of  such  an  intention  of  asserting 
such  ownership  and  possession ;  such  as  entering  upon  land  and  makmg  im- 
provements thereon,  raising  a  crop  of  corn,  felling ^and  selling  the  trees 
thereon,  etc.,  under  color  of  title.  An  entry  into  possession  of  a  tract  of 
land,  under  a  deed  containing  specific  metes  and  bounds,  gives  a  constructive 
possession  of  the  whole  tract,  if  not  in  any  adverse  possession.    Although 
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>r  inclosure  round  the  ambit  of  the  tract,  and  an  actual 
t  of  it,  to  constitute  actual  possession,  it  is  not  neces- 
l>e  any  fence  or  inclosure  of  the  land.  If  authority 
tla.in  a  proposition,  it 'will  be  found  in  the  case  of  Mosa 
-where  the  court  say  that '  it  is  well  settled  that  there 
1  fHCt  of  land  not  actually  inclosed  by  the  possessor.' 
)  entry  being  under  color  of  title  by  deed,  his  possession 
o  the  bounds  of  that  deed,  although  his  actual  settle- 
its  were  on  a  small  parcel  only  of  the  tract.    In  such  a 

0  adverse  possessfon,  the  law  construes  the  entry  to  be 
grant  lo  the  party,  upon  the  ground  that  it  is  bis  clear 
cli  possession." 

>le  to  the  facts  which  defendant's  testimony  tended 
tperly  set  forth  in  this  instruction.  We  cannot  find 
ny  testiruony  tending  to  show  that  the  plaintiffs,  or 
they  clnim,  were  at  any  time  after  the  date  of  the 
1836,  and  before  the  institution  of  this  suit  in  1890, 
ssion  of  any  part  of  the  land.  Had  there  been  any 
lintiffs  would  have  cited  it,  and  would  have  asked  the 
Iruct  the  jury  as  to  the  effect  of  any  fact  to  be  found 
}f  the  opinion  that  the  instruction  was  properly  given, 
irror  No.  28  reads: 

d  in  giving  to  the  jury  defendant's  instruction  number 
le  court  further  instructs  the  jury  that,  in  order  to  bring 
'se  holding  of  one  tenant  in  common  to  liis  cotenant,  it  is 
ive  him  actual  notice;  but  if  the  hostile  character  of  the 
lenly  manifested  that  his  observation  as  a  man  reasonably 
■rest  would  be  sufficient  to  discover  it  he  would  be  deemed 

rror  in  this  instruction.  It  is  sustained  by  principle, 
lorities  we  have  hereinbefore  alluded  to,  and  has  been 

1  specification  No.  .19. 
lo.  30  is  as  follows: 

ed  in  giving  to  Uie  jury  defendant's  instruction  number  ten, 
uit  instructs  the  jury  that  there  is  evidence  in  the  case  from 
uiiy  find  tliat  iN^athan  Fields  did  sell  his  interest  in  tlie  lands 
niel  Taylor.  There  is  testimony  tending  to  show  the  execu- 
laltd  .lamiary  1,  1796,  from  Fields  to  Taylor,  the  subsequent 
nd  in  the  name  of  Nathaniel  Taylor  or  liis  heirs,  sales  of  oon- 
118  of  these  lands  by  Taylor  and  his  heirs,  and  the  unchallenged 
leir  vendees.  These  facts,  with  the  fiiilure  of  those  claiming 
Fields,  fur  nearly  a  centuiy,  to  assert  title,  justify  tlie  jury  in 
vthan  Fields  parted  with  his  interest  in  these,  lands  in  his  life- 

ifTs  in  error  filed  in  the  court  below  the  affidavits  of  two 
he  jury,  with  their  motion  for  a  new  trial,  the  object  of 
prove  that  the  jury  was  misled  by  this  instruction.  Such 
ot  proper  lor  the  purpose  of  impeaching  the  verdict  of  the 
\  this  case,  after  the  trial  judge  bad  overruled  the  motion, 
s  were  uot  made  part  of  the  bill  of  exceptions  taken  by 
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plaintiffs,  and  are  not,  therefore,  before  us,  although  counsel  hav^e  al- 
luded to  them  during  the  argument.  The  main  contention,  so  far  as 
this  instruction  is  concerned,  is  that  the  court,  by  giving  it,  invaded  the 
province  of  the  jury.  We  do  not  think  so,  for  no  rule  of  law  applica- 
ble to  the  courts  of  the  United  States  is  violated  by  it."  The  law  is  cor- 
rectly stated,  and  all  matters  of  fact  were  submitted  to  the  final  deter- 
mination of  the  jury.  In  Riicker  v.  Wheeler,  127  U.  S.  <S5,  8  Sup.  Ct. 
Rep.  1142,  the  supreme  court,  Mr.  Justice  Haulan  delivering  the  opin- 
ion, said: 

"It  is  no  longer  an  open  question  that  a  judge  of  a  court  of  tlie  United 
States,  in  submitting  a  case  to  a  jury,  may,  in  his  discretion,  express  his  opin- 
ion upon  tho  facts;  and  that  when  no  rule  of  law  is  incorrectly  stated,  and  all 
matters  of  fact  are  ultimately  submitted  to  the  determination  of  the  jury,  such 
expressions  of  opinion  are  not  reviewable  on  writs  of  error."  Railroad  Co. 
V.  Putnam,  118  U.  S.  545,  553,  7  Sup.  Ct.  Itej).  1;  Hailroad  Co.  v.  Vicken, 
122  U.  S.  360,  7  Sup.  Ct.  liep.  1216;  O.  8.  v.  Railroad  Co.,  123  U.  S.  113,  8 
Sup.  Ct.  Rep.  77. 

In  Fletcher  v.  FvMer,  120  U.  S.  534-5-50,  7  Sup.  Ct.  Rep.  667,  in  which 
case  the  questions  involved  in  this  instruction  relating  to  the  legal  pre- 
sumptions as  to  the  execution  of  deeds  to  be  drawn  from  the  actual,  open, 
and  exclusive  possession  of  land  for  the  period  prescribed  by  the  stat- 
ute of  limitations  were  fully  considered,  Mr.  Justice  Field,  speaking  for 
the  court,  said: 

"When,  therefore,  po.sRession  and  use  are  long  continued,  they  create  a  pre- 
sumption of  lawful  origin;  that  is,  that  they  are  founded  upon  such  instru- 
ments and  proceedings  as  in  law  would  pass  the  right  to  the  possession  and 
use  of  the  property.  *  ♦  ♦  We  will  add,  moreover,  that  though  a  pre- 
sumption of  a  deed  is  one  that  may  be  rebutted  by  proof  of  facts  inconsistent 
with  its  supposed  existence,  yet  where  no  such  facts  are  shown,  and  the 
things  done,  and  the  things  omitted,  with  regard  to  the  property  in  contro- 
versy, by  the  respective  parties,  for  long  periods  of  time  after  the  execution 
of  the  supposed  conveyance,  can  be  explained  satisfactorily  only  upon  the  hy- 
pothesis of  its  existence,  tlien  the  jury  may  be  instructed  that  it  is  their  duty 
to  presume  such  a  conveyance,  and  thus  quiet  the  possession." 

There  was  evidence  before  the  jury  which  tended  to  prove  that  Fields 
sold  his  interest  in  the  land  in  controversy  in  179(5,  and  there  was  no 
evidence  that  he  was  ever  in  possession  of  any  part  of  the  land  since 
that  year,  or  that  he  ever  paid  any  of  the  taxes  on  it.  There  was  evi- 
dence tending  to  prove  that  the  party  to  whom  Fields  is  said  to  have 
.sold  his  interest  exercised  acts  of  ownership  over  the  land,  and  that  his 
executors  sold  part  of  it  in  1826.  their  vendee  taking  and  retaining  ex- 
clusive and  continued  possession.  There  was  evidence  tending  to  prove 
— indeed,  there  was  no  contradictory  evidence — that  dinger,  since  he 
purchased  the  land  in  1834,  (and  defendant  claims  under  him,)  and  his 
vendees,  have  paid  all  taxes  due  on  the  land  from  that  date  to  the  in- 
stitution of  this  suit;  and  that  they  have  been  in  the  actual ,  adverse  pos- 
session of  the  land  continuously  from  1836  to  the  time  of  the  trial,  un- 
der color  of  title.     With  this  evidence  before  the  jury,  together  with 
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inport,  as  api)ears  by  the  record,  it  would  have 
court  to  have  refused  to  give  this  instruction. 
rror   assigned,  not  abandoned,  is  the  thirty-first, 

giving  to  the  jury  defendant's  instruction  number 
art  instructs  the  jury  that  the  length  of  time  neces- 
try  on  an  action  for  land  between  the  year  1834  and 
;y-ti  ve  years;  that  from  the  year  1850  to  the  year  1861 
isary  wraa  fifteen  years;  and  that  since  the  year  1861 
isary  has  been  ten  years,  from  which  last  period,  bow- 
issession  existing  between  the  17th  day  of  April,  1861, 
lary,  1869,  must  be  excluded.'  " 

uction  in  strict  accordance  with  the  statutes  of  Vir- 
question.  There  was  no  evidence  before  the  jury 
vble,  as  claimed  by  plaintiffs  in  error,  and  the  court 

sidered  and  passed  upon  all  the  specifications  of  er- 
y  the  plaintiffs  in  error,  and  we  find  no  error  in  the 
;  judgment  is  affirmed,  with  costs. 


Shihk  v.  City  of  La  Payette. 

reutt  Court,  D.  Indiana.    October  84, 1893.) 
No.  8,788. 

VW  — TimSTEBg. 

2988,  which  provides  that  it  staall  be  nnlawfol  for  any  person,  •»■ 
oration  to  appoint  a  nonresident  a  "  trustee  in  a  deed,  mortgage^ 
mt  in  writing,  except  wills,  for  any  purpose  whatever,  "  is  in  con- 
U.  B,  art  4,  its,  which  provides  that  "citizens  of  eacli  state  shall 
the  prWileges  and  immunities  of  citizens  in  the  several  states. " 
-JcBisMCTioN— Diverse  CiTizESsair. 

n  of  niinois  Is  appointed  trustee  by  an  Indiana  court  of  property 
alter  state,  the  oitizensbip  of  such  person  for  the  purpose  of  Juris- 
[ectcd  by  such  appointment,  und  ho  may  maintain  an  action  in  a 
•  Indiana  in  his  trust  capacity  for  damages  to  such  property. 

don  by  Elbert  W.  Shirk,  trustee,  against  the  city  of  Ia 
lotion  to  dismiss  the  complaint  for  want  of  jurisdiction. 

,  for  plaintiff. 
nrjh,  for  defendant. 

riot  Judge.  Action  by  the  plaintiff,  as  trustee,  against 
to  recover  damages  for  the  diversion  and  use  of  water. 
alleges  that  the  plaintiff  is  a  citizen  of  the  state  of  Illinois, 
defendant  is  a  citizen  of  the  stafe  of  Indiana.  It  further 
e  plaintifl  was  duly  appointed  trustee  of  property  situated 
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in  this  state  by  the  circuit  court  of  Miami  county,  Tnd.  The  defend- 
ant moves  to  dismiss  for  want  of  jurisdiction  on  the  ground  that  the 
plaintiff,  though  actually  residing  in  Illinois,  is  to  be  deemed  a  citizen 
of  this  state,  because  he  was  appointed  trustee  by  an  Indiana  court,  and 
sues  in  his  trust  capacity  for  damage  to  trust  property  situated  in  this 
state.  Assuming,  without  deciding,  that  the  jurisdiction  of  the  court 
may  be  challenged  by  motion,  as  well  as  by  plea  or  answer, (but  see  McDon- 
ald V.  Flour-MiUs  Co.,  31  Fed.  Rep.  577;  Sharon,  v.  HiU,  23  Fed.  Rep. 
353,)  I  will  proceed  to  dispose  of  the  question  of  jurisdiction  on  its  merits. 
Section  2988,  Rev.  St.  Ind.,  which  provides  that  "it  shall  be  unlawful 
for  any  person,  association,  or  corporation  to  nominate  or  appoint  any 
person  a  trustee  in  any  deed ,  mortgage,  or  other  instrument  in  writing 
except  wills,  for  any  purpose  whatever,  who  shall  not  be  at  the  time  a 
bona  fide  resident  of  the  state,  to  act  as  such  trustee,"  is  in  conflict  with 
Const.  U.  S.  art.  4,  §  2,  which  declares  that  "the  citizens  of  each  state 
shall  be  entitled  to  all  the  privil^es  and  immunities  of  citizens  in  the 
several  states."  Bryant  v.  Richardaon,  126  Ind.  145,  25  N.  E.  Rep.  807 ; 
Robey  v.  Smith,  (Ind.  Sup.)  30  N.  E.  R*p,  1093;  Farmars'  Loan  <fc  Trugt 
Co.  V.  CUcago  &  A.  Ry.  Co.,  27  Fed.  Rep.  146. 

The  statute  of  this  state  which  sought  to  make  it  unlawful  for  a  citi- 
zen of  another  state  to  act  as  trustee  in  this  state  being  unconstitutional 
tnd  void,  the  question  of  jurisdiction  must  be  settled  by  determining 
whether  the  citizenship  of  the  plaintiff  for  the  purposes  of  jurisdiction  is 
affected  by  the  fact  of  his  appointment  as  trustee  by  an  Indiana  court 
<br  property  situated  in  this  state.  In  Bice  v.  Hoimton,  IB  Wall.  66,  it 
if,  held  that  one  appointed  administrator  may  become  a  citizen  of  an- 
other state,  and,  after  such  change  of  citizenship,  he  may  sue  in  the  fed- 
eral court.  So,  in  New  Orleans  v.  Whitney,  138  U.  S.  595,  on  page  606,  * 
and  11  Sup.  Ct.  Rep.  428,  on  page  431,  the  court  says:  "We  have  re- 
peatedly held  that  representatives  may  stand  upon  their  own  citizenship 
■1  the  federal  courts,  irrespectively  of  the  citizenship  of  the  persons 
whom  they  represent, — such  as  executors,  administrators,  guardians, 
trustees,  receivers,"  etc.  To  the  same  effect  is  the  case  of  Harper  v.  Rail- 
road Co.,  36  Fed.  Rep.  102.  Text  writers  on  practice  in  the  federal 
courts  state  the  rule  of  law  in  the  same  way.  Post.  Fed.  Pr.  §  19; 
Story,  Fed.  Pr.  §  19.  The  motion  is  groundless,  and  must  be  overruled. 
It  is  so  ordered. 
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BuLCK  V.  Elehobn  Min.  Co.,  limited. 

■tt  Court  or  ApptaU,  WtnOi  CtnuU,    Ootobw  9,  USa) 

N&4i. 

Cuam. 

isessory  right  glrvn  l>7  Ker.  St.  f  9339,  to  the  locator  of  •  mining 
iota  an  estate  as  that  dower  can  be  predicated  thereon  by  stale  leg- 
nst  the  United  States  or  its  grantee.    18  Fed.  Bap.  549,  disapprovea. 

he  Circuit  Court  of  the  United  States  for  the  District  of 

:tion  by  Mary  A.  Black  against  the  Elkhom  Mining  Com- 
to  recover  dower  in  a  mining  lode.     A  demurrer  to  the 

overruled.     47  Fed.  Bep.  600.     So,  also,  was  a  demur- 

tter  in  the  answer.     49  Fed.  Rep.  549.     Judgment  for 

aintifT  brings  error.     Affirmed. 
<fc  Word,  for  plaintifif  in  error. 

I,  (Geo.  F.  SkdUm,  on  the  brief,)  for  defendant  in  error. 

ENNA,  Circuit  Judge,  and  Ross  and   Mobbow,  District 


St  Judge.  The  plaintiff  in  error  is  the  widow  of  L.  M. 
aring  his  lifetime,  and  while  plaintiff  in  error  was  his 
1  undivided  two  fifths  of  a  certain  mining  claim,  situate  in 
}ry  of  Montana,  called  the  "A.  M.  Holter  Quartz  Lode." 
7th  of  March,  1879,  sold  and  conveyed  his  interest  in  the 
lurton,  his  wife,  the  plaintiff  in  error,  not  joining  in  the 
In  July,  1881,  Black  died  intestate.  The  interest  socon- 
>n  subsequently  passed  by  various  mesne  conveyances  to 
in  error.  On  the  29th  of  October,  1883,  an  application 
he  proper  United  States  land  office  by  the  immediate  pred- 
rest  of  the  defendant  in  error  to  enter  the  claim,  and  such 
ere  had  in  the  matter  of  the  application  that  on  the  19tb 
1889,  a  patent  therefor  was  issued  by  the  United  States 
nt.  No  protest,  adverse  claim,  or  objection  of  any  char- 
ie  by  the  plaintiff  in  error  at  any  stage  of  the  proceedings 
epaitment.  A  statute  of  Montana,  passed  in  1876,  pro- 
ra: 

ball  be  endowed  of  the  third  part  of  all  lands  whereof  her  bus- 
d  of  an  estate  of  inheritance  at  any  time  during  the  marriage, 
e  shall  have  been  relinquished  in  legal  form.  Equitable  estates 
t  to  the  widow's  dower,  and  all  real  estate  of  every  description 
by  the  husband  during  his  lifetime,  the  title  to  which  may  be 
r  bis  death."    Section  1,  Laws  Mont.  1876,  (9tb  Sesa.)  p.  63. 

«  the  supreme  court  of  Montana  decided,  in  the  case  ol 
?aUm,  9  Mont.  354,  23  Pac.  Rep.  729,  continues  in  force. 
f  virtue  of  its  provisions  the  plaintiff  in  error,  on  the  20th 
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of  January,  1891,  commence<l  the  present  suit  to  establish  her  allied 
right  to  (lower  in  the  property. 

The  principal  question  presented  and  argued  by  counsel  is  whether  a 
mere  mining  claim,  an  undivided  interest  in  which  is  confessedly  all 
that  the  husband  of  the  plaintiff  in  error  owned  at  the  time  of  his  sale 
and  conveyance  to  Burton,  and  all  that  the  vendee  ownetl  at  the  time 
of  Black's  death,  is  a  sufficient  estate  upon  which  to  predicate  a  right  of 
dower. 

Congress,  by  statute,  conferred,  with  certain  limitations  not  here  nec- 
essary to  be  stated,  on  all  locators  of  mining  claims,  their  heirs  and  as- 
signs, so  long  as  they  comply  with  the  laws  of  the  United  States,  and  with 
state,  territorial,  and  local  regulations  not  in  conflict  with  the  laws  of  the 
United  States  governing  their  possessory  title — 

"The  exclusive  right  of  possession  and  enjoyment  of  all  the  surface  in- 
cluded within  the  lines  of  their  locations,  and  of  all  veins,  lodes,  and  ledges 
throughout  their  entire  depth,  the  top  or  apex  of  which  lies  inside  of  surt'aci' 
lines  extended  downward  vettically,  although  such  veins,  lodes,  or  iHlg-es 
may  so  far  depart  from  a  perpendicular  in  their  course  downward  as  to  ex- 
tend outside  the  vertical  side  lines  of  such  surface  locations."  Rev.  iSt.  § 
2322. 

It  is  apparent  that  the  possessory  right  thus  conferred  upon  the  loca- 
tor may  be,  and  often  is,  of  great  value,  and  it  has  been  many  times 
decided,  and  is  well  and  thoroughly  settled,  that  such  claims  may  be 
sold,  transferred,  mortgaged,  and  inherited.  But  the  thing  so  granted 
or  inherited  can  only  be  the  thing  the  grantor  or  decedent,  as  the  case 
may  be,  owned;  that  is  to  say,  the  right  to  explore  the  mine  and  ex- 
tract the  minerals  therefrom  under  the  existing  laws  and  regulations 
upon  the  subject.  Congress  has  also  provided  that  the  locators  of  such 
claims  may  purchase  the  property,  and  has  prescribed  the  terms  and 
conditions  upon  which  the  government  title  may  be  thus  acquired.  Rev. 
St.  §§  2325-2340.  But  the  locator  is  not  compelled  to  buy.  He  may 
never  do  so.  A  notable  instance  of  this  sort  is  shown  in  the  case  of 
Fbrbes  v.  Gracey,  94  U.  S.  762,  where  it  is  said  by  the  supreme  court 
that  the  Consolidated  Virginia  Mining  Company,  for  the  purpose  of 
evading  a  state  tax  upon  the  mine  it  was  possessed  of  and  working,  per- 
mitted its  investment  in  the  mine,  said  to  be  worth  from  $50,000,000 
to  $100,000,000,  to  rest  on  such  a  bare  claim,  "this  mere  possessory 
right,  when  it  could  at  a  ridiculously  small  sum  compared  to  the  value 
of  the  mine  obtain  the  government's  title  to  the  entire  land,  soil,  min- 
eral and  all."  As  the  right  given  to  possess,  explore,  and  extract  the 
minerals  from  the  located  claim  is  not  made  dependent  upon  an  appli- 
cation to  purchase  it,  in  many  instances  there  is  never  even  an  applini- 
tion  to  purchase  made  by  the  locator  or  his  successor  in  interest.  In 
the  case  under  consideration  no  such  application  was  made  prior  to  the 
death  of  the  husband  of  the  plaintiff  in  error.  The  government's  offer 
to  sell  this  mining  claim  had  not  been  accepted,  and  no  step  of  any  na- 
ture looking  to  the  acquisition  of  the  title  of  the  United  States  thereto 
had  been  taken  by  the  locators,  or  their  successors  in  interest,  up  to  and 
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hat  event.  The  title  of  the  United  States  was 
y  tree  and  unincumbered.  No  legal  reason  ex- 
id  not  then  have  withdrawn  the  proj^erty  from 
'  disposition  of  it.  That  the  government,  in  it» 
',  continued  to  permit  the  locators  to  enjoy  the 
y  extracting  the  minerals  therefrom,  and  that  a 
>on  and  enjoyed  by  locators  constitutes  property, 
great  value,  which  is  treated  by  the  courts  and 
states  as  realty  in  dealing  with  the  rights  of  claim- 
1  themselves  and  third  parties,  in  no  respect  af- 
he  property,  which  all  the  time  remained  in  the 
I  unincumbered,  because  its  offer  to  sell  had  not 
had  done  nothing  to  part  with  its  title.  To  hold 
d  by  the  government  can  be  in  any  way  affected 
y  state  legislation  would  be  to  restrict,  to  such  ex- 
i  undoubted  right  of  congress  to  dispose  of  the  pnb- 
inited  States  as  it  deems  best.  While  the  possess- 
sference  has  been  made  constituted  in  the  locator, 
;  it,  property  of  value,  which  could  be  sold,  trans- 
nd  inherited,  and,  we  may  add,  forfeited  by  aban- 
uted,  and  could  constitute,  no  l^al  interest  or  es- 
•  as  against  the  United  States  or  its  grantee,  whose 
irdened  by  the  right  of  dower,  or  otherwise,  by  vir- 
islation.  At  any  time  prior  to  contracting  to  pur- 
the  locator  may  abandon  the  claim.  Is  the  gov- 
bound  to  convey  the  claim  while  the  locator  is  at 
it?  Such  abandonment  often  occurs  from  one  cause 
imes  because  the  claim  proves  to  be  worthless;  in 
er  the  locator  has  enjoyed  all  of  the  substantial  fruits  of 
le  extraction  of  all  of  the  paying  ore.  This  the  gov- 
0  be  done  in  pursuance  of  the  eminently  wise  policy 
le  discovery,  exploration,  and  production  of  the  pre- 
it  cannot  properly  be  sttid  to  be  legally  bound  to  do 
t  seem  that  any  equitable  principle  would  ba  violatetl 
lee  proper  to  terminate  the  possessory  right  conferred 
ocator,  or  his  successor  in  interest,  as  in  the  case  before 
ie»  V.  Gracey,  mipra,  persistently  declines,  while  reaping 
racting  the  substance  of  the  property,  to  accept  its  offer 
title  for  a  mere  pittance  compared  to  its  value? 
liahed  doctrine  in  respect  to  a  i)re-einptor  entering  upon 
of  the  United  States,  under  the  provisions  of  the  late 
;,  that  bis  settlement,  "even  when  accompanied  by  an 
the  property,  did  not  confer  upon  the  settler  any  right 
against  the  United  States,  or  impair  in  any  respect  the 
ress  to  dispose  of  the  land  in  any  way  it  might  deem 
e  power  of  regulation  and  disposition  conferred  upon  con- 
nstitution  only  ceased  when  all  the  preliminary  acts  pre- 
fer the  acquisition  of  the  title,  including  the  payment  of 
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the  price  of  the  land,  had  been  performed  by  the  settler;"  and  that,  un- 
til  all  of  these  requirements  had  been  complied  with,  the  settler  bad 
only  the  privilege  to  purchase  in  preference  to  others  in  case  the  gov- 
ernment should  sell.  Shepley  v.  Cowan,  91  U.  S.  330,  and  authorities 
there  cited.  In  the  case  of  the  pre-emptor  the  statute  required  the  ap- 
plication to  ])urchase  the  land  to  be  made  within  a  designated  time,  while 
in  the  case  of  a  locator  of  a  mining  claim  there  is  no  such  limitation; 
and  the  pre-emptor  was  denied  the  privilege  of  conveying  his  interest 
prior  to  purchase  from  the  government,  while  the  locator  of  a  mining 
(laim  is  accorded  that  privil^e.  But  it  is  not  perceived  that  these  dif- 
ferences make  inapplicable  here  the  principle  governing  the  ruling  in  re- 
spect to  the  rights  of  pre-emptors  upon  the  public  lands  after  settlement, 
accompanied  by  improvement  of  the  property,  but  before  its  entry. 

For  the  reasons  stated,  we  think  it  very  clear  tliat  a  mere  locator  of  a 
mining  claim,  owning  only  the  possessory  right  conferred  by  the  stat- 
ute, has  no  such  estate  in  the  property,  as  against  the  United  States  or 
its  grantee,  as  that  the  rights  of  dower  can  be  predicated  thereon  by  vir- 
tue of  any  state  legislation. 

It  is  equally  clear  that,  if  the  common  law  could  be  resorted  to,  no 
such  right  would  exist.  The  interest  of  a  locator  of  a  mining  claim  is, 
in  some  respects,  not  unlike  that  of  a  copyholder  at  common  law.  Both 
had  their  origin  in  local  custom,  and  in  each  the  custom  crystallized  into 
law.  The  copyholder  held  his  land  by  the  custom  of  the  manor,  and, 
while  the  fee  remained  in  the  lord,  the  right  to  the  possession  and  en- 
joyment of  the  premises  was  in  him.  He  might  alien  his  lands  at  will, 
and  on  his  death  they  descended  to  his  heirs.  His  estate  might  be 
taken  in  execution  for  the  payment  of  his  debts,  and,  if  be  became  bank- 
rupt, it  passed  to  his  trustee.  But,  unlike  the  locator  of  a  mining 
claim,  the  copyholder  held  upon  no  condition.  He  did  not  have  to 
c-omply  with  rules  and  regulations  established  by  the  law  of  the  manor, 
nor  could  the  conditions  under  which  he  held  be  changed  at  the  will 
of  the  lord.  He  was  not  required  to  perfcwm  labor  or  make  improve- 
ments upon  the  land  annually,  or  at  all.  The  copyholder  was  practi- 
cally a  freeholder,  and  yet,  because  the  Jee  was  in  the  lord,  the  common 
law,  which  favored  dower,  denied  it  to  the  widow.  1  Scrib.  Dower,  p. 
363;  Dunmn  v.  Phosphnte  Co.,  137  U.  S.  652,  11  Sup.  Ct.  Rep.  242. 

As  the  views  above  expressed  go  to  the  root  of  the  case  of  the  plaintiff 
in  error,  the  judgment  of  the  court  below,  which  was  against  her,  though 
based  on  other  grounds,  must  be  affirmed,  without  reference  to  other 
questions  presented  and  argued  by  counsel.  The  judgment  is  accord- 
ingly affirmed. 
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[c  Cable  Ry.  Co.  v.  Bdtte  City  St.  Ry.  Co. 

Circuit  Court,  D.  Montana.    November  21, 1893.) 
No.  18. 


VKSTlOVa — ANTICTPATIOK — PbIOBITT  of  ISTENTIOS— Prebumpwons. 
it  No.  304,S63,  to  Henry  Root,  for  a  track  brake  for  railway  cars,  was 

by  the  prior  patent  issued  to  Patterson  September  25,  1883,  for  the 
»  Issued  after  a  hearing  on  an  interference  therewith  in  the  patent 
iich  cases,  if  the  two  patents  cover  the  same  invention,  the  issuance 

is  prima  facie  evidence  that  the  patentee  thereof  was  the  first 

K — AooBEQATioN— Cab  Brakes. 

ent  is  not  void  as  being  a  mere  aggregation  of  old  elements,  for  the 
of  two  toggle  levers,  one  operating  upon  the  other,  which  is  at- 
hoe,  thus  acblevinK  a  new  and  useful  result,  snfflcientH  when  aided 
ptioa  of  novelty  and  utility  arising  from  the  issuance  of  the  patent, 
>ame. 

:MBKT — COLOBABLB  DlFPEBESCE. 

6  infringed  by  a  car  brake  which  is  the  same  in  construction  and 
ipting  that  in  the  patent  the  first  toggle  lever  is  connected  directly 
haft,  while  in  defendant's  device  it  is  connected  therewith  by  an  in- 
or  linlc 


Bill  by  the  Pacific  Cable  Railway  Company  against  the. 

et  Railway  Company  for  infringement  of  a  patent.     De- 

inant. 

h  and  Dixon  &  Dren-aen,  for  complainant. 

lid,  F.  T.  McBride,  and  Geo.  HcUdorn,  for  defendant. 

district  Judge.  FlaintifT  is  the  assignee  of  patent  No. 
1  by  the  United  States  to  one  Henry  Root  for  a  track 
ay  cars.  Plaintiff  sues  defendant  in  this  action  for  an  in- 
hese  letters  patent.  The  suit  is  one  in  equity,  asking  for 
rom  defendant  for  the  profits  it  may  have  derived  by  the 
ke,  and  to  restrain  defendant  from  any  further  use  of  said 
nd  for  other  relief.  The  defendant  makes  several  defenses 
if  plaintiff.  They  are:  Hrst,  noninfringement  of  said  let- 
ond,  anticipation  of  the  device  named  in  the  patent;  and, 
claim  of  plaintiff  is  for  an  aggregation  of  elements,  and 

the  first  defense,  it  appears  to  the  court  from  the  evidence 
rakes  of  plaintiff  and  defendant  respectively  arc  substan- 
.  They  are  used  in  the  same  way,  and  intended  to  accom- 
end.  There  is  no  pretense  on  the  part  of  defendant  but  all 
I  contrivances  in  the  one  are  the  same  as  those  in  the  other, 
feature.  This  feature  is  the  manner  in  which  the  knee  tog- 
ich  brake  are  connected  to  a  rock  shaft.  Each  device  has 
a  rock  or  rocking  shaft,  and  each  has  knee  or  toggle  levers 
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attached  to  a  block  or  shoe  which  presses  upon  the  railway  track.  In 
complainant's  device  the  toggle  lever,  Q,  to  which  are  attached  the  other 
toggle  levers,  which  are  attached  to  the  shoes,  is  connected  directly  with 
the  rock  shaft  of  its  device,  wliile  in  the  device  of  defendant  the  toggle 
lever,  Q,  is  attached  to  a  rod,  which  is  attached  to  the  rock  shaft.  I 
cannot  see  that  in  the  operation  of  the  brake  this  rod  acts  in  any  other 
uay  than  as  a  means  of  connection  with  the  rock  shaft.  It  is,  then,  a 
means  of  making  an  indirect  connection  between  said  tcipgle  lever  and 
said  rock  shaft,  instead  of  a  direct  one.  The  witness  for  the  complain- 
ant, William  H.  Smyth,  said  in  his  evidence: 

"Comparing  the  defendant's  construction,  as  illustrated  in  the  drawing, 
Exhibit  D,  with  this  description  of  the  patent,  I  Bnd  essentially  the  same 
construction  as  described  in  the  patent,  a  slight  moditication,  however,  being 
introduced,  to  conform  to  the  requirements  of  the  particular  car  track  to  which 
tlie  brake  mechanism  is  attached.  *  w  *  The  modification  which  I  have 
described  in  no  wise  changes  the  principle  of  the  brake  mechanism,  or  its 
method  of  operating,  from  that  described  in  the  patent,  Exhibit  A. " 

In  the  evidence  of  Jesse  M.  Smith,  witness  for  defendant,  the  only 
thing  which  he  claims  as  connected  with  defendant's  device  that  makes 
it  different  from  plaintiff's  device  is  that  in  the  brake  as  constructed  by 
defendant  the  brake  might  be  separated  from  the  rock  shaft,  and  op- 
erated by  another  aj)pliance,  or  one  could  be  separated  and  one  oper- 
'flted.  It  is  not  pretended,  however,  that  defendant's  brake  was  oper- 
ated by  any  other  means  tlian  the  rock  shaft;  only  that  it  might  be 
otherwise  operated, — hf)w,  does  not  fully  appear.  It  would  appear  to 
me,  then,  that,  as  operated,  the  two  devices  are  substantially  the  same. 
The  connecting  the  toggle  lever,  Q,  with  the  rock  shaft  by  means  of  a 
rod  or ''link,"  as  it  is  sometimes  called,  is  only  a  colorable  variation  from 
the  device  of  plaintiff,  and  does  not  prevent  the  device  or  mechanical 
structure  of  defendant  from  being  substantially  the  same  as  that  of  plain- 
tiff, and  an  infringement  thereof.  Ives  v.  Hamilton's  Ex'r,  92  U.  S.  426; 
Mucldne  Co.  v.  Murphy,  97  U.  S.  120. 

I  do  not  think  there  is  any  device  which  fully  anticipates  plaintiffs, 
unless  it  be  that  of  the  ^>atent  of  Patterson.  That  toggle  joints  were  used 
before  is  abundantly  established.  They  were  used  in  printing,  and  hay, 
and  perhaps  other,  presses.  But  it  does  noi  appear  that  they  were  ever 
used  in  the  manner  as  here  used  by  plaintiff,  in  a  car  brake,  unless  they 
were  so  used  in  the  Patterson  device.  They  were  never  used  to  produce 
tlie  result  achieved  in  these  brakes,  and  no  device  is  shown  that  had  the 
form  of  this.  There  may  be  a  patentable  invention  discovered  when  old 
elements  are  so  combined  as  to  produce  a  new  and  useful  result.  Loom 
Co.  V.  H'ltjgins,  105  U.  S.  591.  This,  I  think,  occurred  in  these  car 
brakes.  Did  the  Patterson,  brake  anticipate  that  of  plaintiff?  That 
car  brake  is  very  similar  in  some  respects,  if  not  in  all,  to  that  of  plain- 
tiff. The  witness  Jesse  M.  Smith  in  his  cross-examination  says  "that  it 
is  his  opinion  that  the  form  of  connection  iu  ttie  Patterson,  brake  is  not 
strictly  an  equivalent  for  that  in  the  patent  of  plaintiff."     I  am  not  pre- 
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'o  brakes  are  not  substantially  the  same.  Both 
.ions  in  about  the  same  way.  I  am  not,  how- 
■is  to  the  substantial  identity  in  mechanism  of 
re  is  another  point  more  satisfactory  to  me  upon 
clecision.  The  evidence  is  uncontradicted  that 
:ee  of  plaintiff's  patent,  had  as  early  as  1882  pre- 
irake,  and  in  1883,  early  in  the  spring,  had  put 
tical  use  upon  some  of  the  street  cars  in  San  Fran- 
e  his  application  for  his  patent  on  February  10, 
bears  date  of  September  25th  of  the  same  year. 
of  any  connection  between  Root  and  Patterson, 
de  his  model  in  San  Francisco,  Cal.,  and  the  latter 
We  have  here  presented  the  question  of  priority, 
ust  be  considered  the  first  inventor?  "The  settled 
oever  first  perfects  a  machine  is  entitled  to  a  pat- 
mentor."  JReed  v.  Qutter,  1  Story,  600;  AgaioamGo. 
2:  loom  Co.  v.  Higgins,  105  U.  S.  680;  Whitdyv. 

"There  is  but  one  issue  of  fact  in  an  interference 
ites  to  the  dates  wherein  the  interfering  matter  was 
by  the  interfering  inventors.  If  the  complainant's 
,  the  defendant's  claim  is  void  for  want  of  novelty." 
There  is  no  evidence  as  to  when  Patterson  perfected 
ted  the  same.  The  granting  of  letters  patent  by  the 
ints,  when  lawfully  exercised,  is  prima /acie  evidence 
the  first  inventor  of  that  which  is  described  and 
Seymour  v.  Osborne,  11  Wall.  516-538.  Where 
ace  claimed  before  the  commissioner  of  the  patent 
of  the  commissioner  is  prima  facie  evidence  in  favor 
inted,  because,  it  is  said,  he  would  not  have  granted 
ided  it  to  be  entitled  to  priority  in  point  of  date  of 
Pat.  §  318;  Semng  Machine  Co.  v.  Stevenaon,  11  Fed. 
3ox  Cd.  v.  Rogert,  32  Fed.  Rep.  695.  It  would  seem 
hearings  between  Root  and  Patterson  as  to  interfer- 
ions.  At  the  first.  Root's  application  was  rejected;  in 
ling  was  reconsidered,  and  a  patent  awarded  him. 
istances,  it  would  appear  that,  if  there  is  any  inter- 
)  two  patents,  the  commissioner  must  hav«  decided 
The  commissioner  of  patents  does  issue  at  times  two 
ne  invention,  to  different  persons.  In  so  doing  he 
nde  that  the  person  who  obtains  the  last  patent  was 

The  evidence  of  the  date  at  which  Root  made  his 
invention  into  practical  use  is  not  disputed.  Under 
s,  I  hold  that  Root  was  the  first  inventor  of  the  car 

;hat  the  point  is  well  taken  that  this  brake  is  only  an 
naents,  and  hence  not  a  patentable  combination.     In 
r  V.  Oibome,  supra,  the  supreme  court  said: 
10-55 
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"Particular  changes  may  be  made  in  the  construction  and  operation  of  an 
old  machine  so  as  to  adapt  it  to  a  new  and  valuable  use  not  known  before, 
and  to  which  the  old  machine  had  not  been,  and  could  not  be,  applied  with- 
out these  changes;  and^under  these  circumstances,  if  the  machine  as  changed 
and  modified  produces  a  new  and  useful  result,  it  may  be  patented,  and  the 
patent  will  be  upheld  under  existing  laws. " 

It  seems  t6  me  that  this  was  what  was  done  in  this  particular  patent. 
It  is  in  evidence  that  in  San  Francisco  there  had  been  a  brake  con- 
structed somewhat  like  this,  but  having  only  one  pair  of  toggle  levers 
to  one  shoe.  In  this  there  are  two  pairs  of  such  levers,  and  a  new  and 
useful  result  is  reached.  It  is  not  the  case  of  an  aggregation  of  elements 
or  parts.  An  aggregation  not  patentable  is  one  where  each  part  per- 
forms its  own  function  independently  of  the  other  parts,  and  no  new 
result  is  produced.  Hniles  v.  Van  Woriner,  20  Wall.  353;  Beckendorfer  v. 
Faber,  92  U.  S.  347.  While  in  this  case  the  parts  are  old,  a  new  and 
useful  result,  I  think,  is  reached  by  their  combined  action.  I  am 
strengthened  in  this  view  by  the  fact  that  th'e  commissioner  issued  the 
patent  to  Root.  This  makes  the  patent  prima  facie  evidence  of  both 
utility  and  novelty.  Cantrell  v.  Wallick,  117  U.  S.  689,  6  Sup.  Ct.  Rep. ' 
970;  Lehnbeuter  v.  HoUhaiis,  105  U.  S.  94.  And  so  strong  is  this  pre- 
sumption that  it  can  be  overcome  only  by  evidence  which  establishes' 
this  want  of  novelty  or  utility  beyond  a  reasonable  doubt.  I  therefore 
lind  that  plaintiff  is  the  owner  of  letters  patent  numbered  304,863,  bear- 
ing date  September  9,  1884,  as  assignee  of  Henry  Root,  to  whom  the 
same  were  issued;  that  Henry  Root  was  the  original  and  first  inventor' 
of  the  car  brake  described  in  said  letters;  that  the  defendant  has  in- 
fringed said  letters  patent  by  the  use  of  said  car  brake  without  the  con-' 
sent  of  plaintiff;  that  said  car  brake  was  not  anticipated  by  that  of  the 
Patterson  car  brake;  that  the  claim  of  defendant  is  not  a  nonpatentabla 
aggregation  of  well-known  elements;  that  plaintiff  is  entitled  to  the  in- 
junction prayed  for  in  its  bill. 
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SiGXAL  Co.  r.  Johnson  Railroad  Signal  CJo. 

Co-urt,  D.  New  Jersey.    November  16, 1898.) 

:>NS IMFRINOBMBNT — LlOBNSK. 

it  No.  284,716,  issued  September  11,  1833,  to  George  W.  Blodg- 
iardy,  for  "improvements  in  railroad  sij^nalB, "a  license  was 
railroad  company  to  ''make  and  use  "  the  patented  article.  A 
iUg  tbat  the  company  intended  to  erect  snob  signals  at  a  oer- 
sted a  proposal  to  furnish  them  complete  at  a  certain  price, 
ccepted,  and  the  signals  were  made  and  erected  accordingly, 
iction  was  that  of  manufacture  and  sale  on  the  one  side  and  of 
ir,  and  that  the  manufacturer  was  ffuUty  of  infringement,  and 
isolf  on  the  ground  that  in  making  the  signals  he  was  the  mere 
>f  the  licensee. 

.RTIE8.' 

ike  and  tum  *  a  patented  article  is  not  a  necessary  party  com- 
>ugbt  by  the  owner  of  thetpatent  for  infringement. 

by  the  Union  Switch  &  Signal  Company  against  the 

ngnal  Company  for  int'ringeiueut  of  a  patent.     De- 

it. 

for  complainant. 

,  for  defendant. 

Judge.  The  bill  of  complaint  in  this  canse  charges 
y  the  defendant  of  letters  patent  No.  284,716,  granted 
i3,  to  George  W.  Blodgett  and  George  R.  Hardy,  for 
railroad  signals,"  and  by  them  assigned  to  the  com- 
fendant,  in  its  answer,  practically  admits  the  infringe- 
but  seeks  to  avoid  any  responsibility  therefor,  upon 
>e  Boston  &  Albany  Railroad  Company,  for  whom  the 
had  been  manufactured  by  the  defendant,  had,  previ- 
nment  of  the  letters  patent  to  the  complainant,  been 
r  licensed  by  the  patentees  to  make  and  use  the  said 
ad  signals"  protected  by  said  letters  patent  upon  all 
erated  by  tbat  company  to  the  luU  end  of  the  term  of 
t,  and  tbat  in  the  manu&cture  of  the  infringing  signals 
5  acting  solely  as  a  servant  or  employe  of  that  com- 
r  under  and  in  accordance  with  the  terms  of  the  license, 
legations  in  the  answer  are  as  follows: 
ndant,  further  answering,  admits  tbat  the  said  Blodgett 
ed  to  the  complainant  a  writing  parportiug  to  be  a  transfer 
si  ill  said  alleged  patent,  but  denies  Ibut  the  same  granted 
I  exclusive  rights  or  privileges,  but  charges  and  insists  tliat 
iferred  was  not  an  exclusive  right  or  interest  in  said  alleged 
d  do?8  not  purport  to  be  such,  but  that  they  expressly  re- 
)n  &  Albany  Railroad  Company,  its  servants,  agents,  assigns, 
i,  tlie  right,  license,  and  privilege  to  make  and  use  the  said 
vered  by  said  alleged  letters  patent  upon  all  lines  owned  or 
lid  Boston  &  Albany  Railroad  Company,  to  the  full  end  of  the 
patent:  and  this  defendant  denies  that  said  complainant  is,  or 
full  and  exclusive  possession  and  enjoyment  of  the  privileges 
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secured,  or  claimed  to  be  secured,  under  and  by  virtue  of  said  alleged  letters 
patent,  but  charges  the  truth  to  be  that  the  Boston  &  Albany  Railroad  Companv, 
in  pursuance  of  tlieir  right,  and  by  virtue  of  the  certain  license  made,  executed, 
and  delivered  to  them  by  the  said  Blodgett  and  Hardy,  under  seal,  prior  to  the 
assignment  to  said  complainant,  have  and  now  are  exercising  the  privileges  of 
making  ttnd  using  said  improvement  in  railroad  signals  upon  the  lines  owned 
oi  operated  by  it,  and  that  it  has  the  right  so  to  do.  And  this  defendant  denies 
that  it  is  now  constructing,  selling,  and  using  railroad  signals  in  material 
parts  thereof  8ul>stautially  the  same  in  construction  and  operation  aa  in  said 
letters  patent  mentioned,  within  the  state  of  New  Jersey  or  elsewhere  in  the 
United  States,  or  that  it  has  ever  constructed,  sold,  or  used  said  rHilroad  sig- 
nal in  material  parts  substantially  the  same  in  construction  and  operation  as 
in  said  alleged  letters  patent  mentioned,  except,  as  the  agent,  servant,  and 
employe  of  the  said  Boston  &  Albany  Railroad  Company,  it  did  construct  cer- 
tain appliances  in  material  parts  similar  in  construction  and  operation  to 
those  mentioned  in  said  letters  patent,  but  that  the  same  were  ordered  by  and 
for  the  exclusive  use  of,  and  used  upon  the  railroads  owned  and  operated  by, 
the  Boston  &  Albany  Bailroad  Company;  and  this  defendant  claims  that  it 
has  the  right  so  to  do  by  reason  of  said  reservation  mentioned  in  the  assign- 
ment to  the  complainant." 

The  license  to  the  Boston  &  Albany  Railroad  Company,  referred  to  by 
the  defendant  in  its  answer,  is  as  follows: 

"Whereas,  letters  patent  of  the  United  States  No.  284,716  were  granted 
September  11,  1883,  to  George  W.  Blodgett  and  George  li.  Hardy  for  an  im- 
provement in  railroad  signals;  and  whereas,  the  Boston  and  Albany  Bailroad 
Company  are  desirous  of  purchasing  the  right  and  license  to  make  and  use 
the  same  on  and  for  their  own  lines:  Now  these  presents  witness  that,  in  ^ 
consideration  of  one  dollar  to  us  paid  by  said  company,  and  for  other  good  ' 
and  valuable  considerations,  the  receipt  of  all  of  which  is  hereby  acknowl- 
edged, we,  the  said  George  W.  Blodgett  and  George  K.  Hardy,  have  sold, 
granted,  and  transferred,  and  by  these  presents  do  sell,  grant,  and  transfer, 
to  the  said  Boston  and  Albany  Kailroad  Company,  its  successors  and  assigns, 
the  right,  license,  and  privilege  to  make  and  use  the  said  improvement  in 
railroad  signals  upon  all  the  lines  owned  or  operated  by  them  to  the  full  end 
of  the  term  of  said  patent. " 

This  is  clearly  a  license  to  the  Boston  &  Albany  Railroad  Company  to 
manufacture,  and  to  use  after  manufacture,  upon  all  lines  owned  or  op- 
erated by  them,  the  railroad  signals  protected  by  the  letters  patent  re- 
ferred to.  Whether  the  license  is  a  mere  naked  limited  license,  not 
capable  of  assignment  by  the  Boston  &  Albany  Railroad  Company,  as 
was  argued  by  the  counsel  for  the  complainant,  or  whether  it  should  re- 
ceive a  broader  construction,  as  the  defendant  insists,  become  immaterial 
questions  in  the  view  taken  by  the  court  of  the  matters  in  issue.  Ad- 
mitting that  the  word  "assigns"  in  the  license  demands  a  construction 
of  the  greatest  liberality,  and  would  authorize  the  assignment  by  the 
railroad  company  of  all  rights  and  privileges  secured  thereby  to  any  per- 
son or  corporation  whom  it  might  choose  to  make  its  assignee,  yet  such 
construction  would  in  no  wise  aid  the  defendant  in  its  attempt  to  relieve 
itself  from  responsibility  for  its  admitted  infringing  acts.  There  is  not  a 
scintilla  of  evidence  tending  to  show  that  the  defendant  was  either  an  as- 
signee or  a  licensee  of  the  Boston  &  Albany  Railroad  Company.  No 
pretense  of  such  assignment  or  of  such  license  is  made  in  the  answer  of 


Digitized  by 


Google 


S'Al.    CO.  V.  JOHNSON    KATLBOAD   SIGNAL   00.       969; 

endant  puts  its  defense  upon  entirely  different 
be  an  employe  or  an  agent  of  the  Boston  &  Albany 
,  OS  such,  it  claims  that  in  the  manufacture  of 
uestion  it  was  directly  working  under  the  license, 
lot  amenable  to  the  law.  A  defense  of  this  char- 
ould  have  great  weight.  But,  unfortunately  for 
nony  wholly  fails  to  justify  the  assumption.  No 
red  tending  to  show  an  agency  between  thede- 
1  company,  or  a  contract  of  employment,  irj  the 
18.  What  the  testimony  does  clearly  show  with- 
5  this:  The  defendant,  being  informed  that  the 
ided  to  erect  at  a  .«tation  upon  one  of  its  lines 
;tion"  the  signals  in  question,  submitted  a  pro- 
)mplete  at  and  for  a  certain  price.  This  propos.il 
I,  accepted  by  the  railroad  company,  and  thesig-i 
r  erected  by  the  defendant.  This  is  the  whole 
ndant  was  manufacturer  and  seller.  The  railroad 
No  other  or  different  relationship  existed  between 
nsaction.  To  assert  that  the  defendant  was  the 
ervant  of  the  railroad  company,  in  the  sense  in 
icriptive  terms  in  its  answer,  is  simply  to  pervert 
(^al  meaning.  The  defendant  was  neither,  in 
lable  it  to  find  any  justification  for  its  infringing 
he  railroad  company.  Besides,  the  license  was 
;"  in  a  limited  way  only.  The  defendant  "made" 
)  use.  It  can  hardly  be  contended  tliat  the  most 
the  license  would  authorize  (he  licensee  to  sell 
The  rights  "  to  make,"  "to  use,"  and  ''to  sell"  a 
'erable  and  distinct.  Each  right  is  subject  to  con- 
Df  the  others.  The  license  to  do  the  one  does  not 
aps,  under  special  circumstances  which  have  no 
ht  to  do  the  other. 

the  argument  that  the  bill  of  complaint  was  de- 
lecessary  parties,  it  being  insisted  that  the  Boston 
impany,  because  of  the  interest  vested  in  it  by  the 
leen  made  a  party  complainant.  It  is  only  neces- 
le  is  otherwise.  Notwithstanding  the  license,  the 
lopoly  created  by  the  letters  patent  remains  in  the 
le  can  maintain  an  action  against  a  third  party, 
iigeraent  upon  it.  Gayler  v.  Wilder,  10  How.  495. 
ee  for  complainant  in  accordance  with  the  prayer 
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Syraccse  CnnxED  Plow  Co.  v.  Strait  d  aL 
(Circuft  Court,  2f.  D.  New  York.    November  28. 18W.) 

1.  Fatssts  won  IsvBsnoKS — ^Notbltt — Side-Hiix  Pix)W8. 

Claim  8  of  letters  patent  No.  2:M,453,  issued  October  7,  1879.  to  Wiard  &  Bnnock. 
for  aa  improvement  in  side-bill  plows,  consisting  of  a  "reversible  double  mold- 
board  jointer,  in  combination  with  a  reversible  moldboard  plow, "  discloses  patenta- 
ble novelty,  and  is  valid. 

2.  SaKb — Infringemext. 

A  double  moldboard,  one  part  forming  the  land  side  and  tbe  other  the  furrow 
side,  is  an  essential  element  of  the  claim,  and  a  plow  having  a  jointer  lacking  this 
feature  does  not  infringe,  although  the  words  "double  moldboard"  were  inserted, 
by  requirement  of  tbe  patent  office,  without  suiBcient  reason. 

In  Equity.     Suit  by  the  Syracuse  Chilled  Plow  Company  against 
Strait  and  others  for  infringement  of  a  patent.     Bill  dismissed. 
Geo.  W.  Hey,  for  complainant. 
Geo.  B.  Sdden,  for  defendant. 

Wallace,  Circuit  Judge.  Infringement  is  alleged  of  the  third  claim 
of  letters  patent  No.  220,453,  granted  to  Wiard  &  Bullock  October  7, 
1879,  for  an  improvement  in  side-hill  plows.  The  claim  reads  as  fol- 
lows: "(3)  The  reversible  double  moldboard  jointer,  in  combination 
with  a  reversible  moldboard  plow,  constructed  and  arranged  substan- 
tially as  and  for  the  purposes  specified."  A  reversible  jointer  is  of  no 
value  except  on  a  side-hill  plow.  Such  plows  contain  a  reversible  mold- 
board.  The  invention  of  the  claim  resides  in  combining  the  double 
moldboard  jointer,  placed  in  the  beam  of  the  plow,  and  capable  of  being 
reversed  when  the  main  moldboard  is  shifted,  with  a  reversible  main  mold- 
board.  The  function  of  a  jointer  is  to  turn  a  small  furrow  in  advance 
of  the  furrow  made  by  the  main  moldboard.  A  reversible  jointer  is 
capable  of  adjustment,  like  the  reversible  main  moldboard  of  the  plow, 
so  as  to  turn  a  furrow  to  the  right  or  left  hand,  at  the  will  of  the 
operator.  The  expert  for  the  defendants  concedes  that  there  is  not 
found  in  any  prior  patent  or  publication  exhibiting  the  prior  state  of  the 
art  a  plow  having  a  reversible  jointer  combined  with  a  reversible  mold- 
board.  I  have  no  reason  to  doubt  that  such  a  combination  involved 
patentable  novelty,  and  produced  a  new  and  useful  result;  nor  that  the 
limitation  inserted  in  the  claim,  whereby  a  double  moldboard  is  made 
an  element,  was  an  unnecessary  one,  and  was  required  by  the  patent 
office  without  sufficient  reasons. 

I  am  constrained  to  hold,  however,  that  the  defendants  have  not  in- 
fringed the  claim  in  controversy,  and  that  their  plows  do  not  have  the 
double  moldboard  jointer  of  the  claim.  The  file  wrapper  of  the  appli- 
cation for  the  patent  shows  that  the  patentees'  original  claim  was  as  fol- 
lows: "The  reversible  jointer,  in  combination  with  the  reversible  mold- 
board  plow,  constructed  and  arranged  substantially  as  and  for  the  pur- 
poses specified."     The  applicants  were  required  by  the  patent  office  to 
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ding  before  th^fword  "jointer"  the  words  "dou- 
rdingly  they  amended  the  claim  so  as  to  read  aa 
ng  to  the  specification,  the  only  description  of  the 
follows: 

shaped  as  to  present  a  land  side  in  proper  line  on  the 
rd  on  the  other,  when  turned  in  one  direction,  and 
id  the  other  way." 

loldboard  is  composed  of  two  parte,  of  which  one 
the  other  a  furrow  side,  it  is  not  the  jointer  of  the 
16  allege<l  infringing  plows  is  there  such  a  mold- 

i  probably  is,  that  a  land  side  does  not  perform 
3n  in  the  moldboard  of  a  jointer.  The  land  side 
d  of  the  plow  bears  against  the  land  side  of  the  fur- 
the  lateral  strain  caused  by  the  pressure  of  the  earth 
3ut  the  lateral  pressure  exerted  on  the  moldboard 
liticant,  because  the  resistance  of  the  land  side  of  the 
b'ents  lateral  displacement,  and  holds  the  beam  in 
,  the  patentees  have  seen  fit,  by  their  description 
►ard  as  so  shaped  as  to  present  a  land  side  in  proper 
a  moldboard  on  the  other,  to  specify  it  as  one  capa- 
he  functions  incident  to  that  form  of  tnoldboard. 
feature  essential  by  their  specification,  it  cannot  be 
ouble  moldboard  jointer  of  the  claim  must  be  re- 
ard  having  this  feature, 
dismissed. 


HoHSER  V.  Gratz. 
ti  Court,  S.  D.  New  York.    November  89, 1898.) 

3EHENT. 

is  a  well-known  maker  of  harmonicas  in  Wurtemberg,  most  of 
nder  bin  name  in  this  country.  He  makes  no  particular  style, 
thlp  is  good.  Ernest  Leiterd  made  harmonicas  in  Saxony,  and 
)  own  name,  partly  in  monogram,  with  the  word  "  nach  "  and  the 
1  Hobner"  in  larger  and  plainer  letters,  and  sold  them  in  this 
in  agent.  Held,  that  Hobner's  right  to  the  use  of  bis  own  name 
d  be  was  entitled  to  an  injunction  and  accounting. 

ill  by  JIathias  Hohner  against  WSlliam  R.  Gratz  for 
trade  n.iine.     On  final  hearing.     A  motion  for  leave 
?ntal  answer  setting  up  a  foreign  judgment  was  hereto- 
i  50  Fed.  Rep.  369.     Decree  for  complainant. 
nei\  for  orator, 
or  defeiulant. 
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Wheet-eb,  District  Judge.  "Hie  orator  is  a  well-known  roaker  of 
harmonicas  in  Wurtemberg,  most  of  which  are  sold  under  his  name  in 
this  country.  Ernest  I>eiterd  is  a  maker  of  harmonicas  in  Saxony,  for 
whom,  in  the  sale  of  which,  the  defendant  is  agent  in  this  country. 
Leiterd  has  made  harmonicas,  and  put  upon  them  the  word  "nacfc"  with 
the  words  "Improved  Hohner"  in  larger  letters,  prominently,  besides  his 
own  name,  partly  in  monogram,  and  less  plain,  which  have  been  and 
are  being  sold  through  the  defendant  in  this  country.  This  bill  is 
brought  to  restrain  such  use  of  the  orator's  name,  and  for  other  relief.  The 
orator  does  not  appear  to  have  made  or  sold  any  particular  style  of  these 
instruments  to  which  his  name  has  been  applied,  but  his  workmanship 
appears  to  have  been  good,  and  his  name  has  generally  been  used  ujkiu 
those  of  his  own  manufacture.  He  has  made  no  improvements  but  in 
quality,  and  the  words  "Improved  Hohner"  would  signify  his  make  of 
better  quality. 

The  defendant  Leiterd  has  no  occasion  to  use  the  orator's  name  to  dis- 
tinguish any  form  of  instrument,  or  for  any  purpose  but  to  express  his 
workmanship.  The  use  of  the  word  "nach^  would  not  show  that  the 
instruments  were  not  his  make;  neither  would  the  name  of  Leiterd  show 
that  they  were  of  his  make.  This  use  of  the  orator's  name  tends  directly 
to  show  that  Leiterd 's  instruments  are  of  the  orator's  make.  Many  cases 
justify  the  use  of  others'  names  to  show  kinds  and  styles,  but  none  of 
them  go  so  far  as  this.  Fairbanks  v.  Jacobus,  14  Blatchf.  337;  Wilcox 
Machine  Co,  v.  Pravu,  17  Fed.  Rep.  623;  Ledanche  Battery  Co.  v.  UVv<- 
em Electric  Co.,  23  Fed.  Rep.  276;  Goodyear^a  India  Rubber  Glove  Manuf'g 
Co.  v.  Goodyear  Rubber  Co.,  128  U.  S.  698,  9  Sup.  Ct,  Rep.  166.  The 
oratorhas  the  right  to  use  his  own  name  on  his  own  wares.  The  defend- 
ant has  shown  no  right  to  use  the  orator's  name  on  Leiterd's  wares.  Let 
there  be  a  decree  for  an  injunction  against  this  use  of  the  orator's  name, 
and  for  an  account,  with  costs. 
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The  Venezuela. 
NoBTH  America  v.  The  Venezuela  a  d. 
'  et  al.  V.  The  Venezuela  et  al. 
r  Appeals,  Second  Circuit.    October  4, 1893.^ 
Nos.  64, 68. 

EviDK^fOB— Rules  of  Court. 

V  rules  promnlgated  by  the  clrcalt  court  of  appeals  for  the 
Sfect  July  3,  18w,  aathorizes  the  taking  of  new  proofs  only 
n  to  the  court  or  a  judge  thereof  pursuant  to  an  application 
er  the  filing  of  the  apostles,  and  upon  4  days'  notice  to  the 
Hat  this  rule  will  not  be  enforced  as  against  a  party  whose 
strict  court  prior  thereto,  in  reliance  upon  the  right  to  in- 
aoDV  on  an  appeal  as  was  permissible  under  the  then  exist- 
if  the  circuit;  and  in  such  a  case  the  court  will,  as  under 
!  new  material  evidence  which  was  not  intentionally  with- 
rt.    The  new  rule  is  not  an  iDnovation  in  admiralty  prac- 

cuit  Court  of  the  United  States  for  the  Southern 

tarate  libels  tiled  by  the  Insurance  Company  of 
^e  Atlantic  &  Gulf  Wrecking  Company,  on  the 
ael  J.  Merritt  and  Israel  J.  Merritt,  Jr.,  on  the 
mship  Venezuela,  her  tackle,  etc.,  and  her  cargo, 
ers,  con.stituting  the  firm  of  Bailton.  Bliss  &  Dal- 
)  to  recover  for  salvage  services.  The  cases  were 
district  court,  which  awarded  $G,500  to  the  firsts 
533,500  to  the  Merritt  Wrecking  Company.  See 
Vn  appeal  was  taken  by  the  first-named  libelants 
oy  the  claimants  in  the  other,  the  appeals  being 
,  respectively,  on  the  docket  of  this  court.  The 
1  the  motion  of  the  appellees  to  suppress  certain 
his  court  by  the  appellants,  and  contsiuing  new 
»elow. 

for  the  motion, 
pposed. 
iACOMBE,  and  Shifman,  Circuit  Judges. 

Judge.  We  think  the  facts  stated  in  the  opposing 
:use  the  appellant  for  not  making  the  application 
proofs  required  by  rule  7,  Appeal  Rules  in  Admi- 
>y  this  court  May  20,  1892,  to  take  effect  July  1, 
unjust  to  a  party  whose  case  has  been  tried  in  the 
nee  upon  the  right  to  introduce  such  new  testimony 
as  permissible  under  existing  rules  to  preclude  him 
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from  doing  so  because  of  limitations  imposed  by  rules  of  court  subse- 
quently made.  The  language  of  the  rule  does  not  require  a  retroactive 
effect  to  be  given  to  it,  and  we  are  disposed  to  treat  the  motion  to  sup- 
press the  depositions  talien  by  the  appellant  as  though  the  appellee  were 
showing  cause,  pursuant  to  the  old  rule,  (No.  130,)  why  the  appellant 
should  not  offer  new  proofs.  Prior  to  the  adoption  of  the  new  rule,  it 
was  not  the  practice  in  this  circuit  to  allow  parties  upon  an  api>eal  in 
an  admiralty  cause  from  the  district  court  to  introduce  as  new  evidence 
that  which  was  available  at  the  hearing  in  the  district  court,  and  had 
been  deliberately  withheld.  The  Saunders,  23  Fed.  Rep.  303;  The  Wil- 
liam H.  Payne,  25  Fed.  Rep.  621;  Singlehuret,  v.  La  Compagnie,  decided 
in  this  court  January  18,  1892,  (1  U.  S.  App.  126,  1  C.  C.  A.  487. 
50  Fed.  Rep.  104.)  It  had  not  been  definitely  decided,  however,  that 
the  introduction  of  evidence  should  be  precluded  merely  because  it  had 
been  negligently  omitted  at  the  hearing  in  the  district  court;  and,  by 
the  general  acquiescence  of  practitioners,  and  perhaps  of  the  judges,  it 
had  come  to  be  implied  that  any  new  evidence  might  be  offered  which 
was  materia],  and  had  not  been  intentionally  withheld  at  the  trial  be- 
low. The  purpose  of  the  new  rule  is  to  reform  what  had  become  a  mis- 
chievous practice  in  this  circuit,  and  to  require  the  exercise  of  a  sound 
discretion  by  the  judges  of  this  court  in  refusing  to  allow  parties  to  offer 
testimony  which  ought  to  have  been  produced,  but  was  not  produced, 
in  the  court  of  original  jurisdiction. 

The  rule  is  not  a  new  departure  from  the  recognized  practice  of  courts 
of  admiralty  generally,  but  conforms  to  it.  In  The  Generous,  2  L.  R. 
Adm.  &  Ecc.  57,  64,  Sir  Robkrt  Phii.llmore  said: 

"The  court  will  require  good  reason  to  be  shown  why  evidence  not  pro- 
duced before  the  court  below  should  be  introduced  in  this  court,  and  will  ex- 
ercise a  discretion,  iiccording  to  the  circumstances  of  the  case,  on  this  subject; 
entertaining  astrong  opinion,  upon  general  principles,  which  are  too  obvious 
to  require  to  be  stated,  that  such  discretion  should  be  exercised  with  great 
reserve  and  caution." 

In  The  Mooresh/,  1  Asp.  471,  decided  in  1872,  the  same  judge  refused 
the  application  to  examine  two  witnesses  who  had  not  been  examined 
in  the  court  below,  because  it  did  not  appear  that  there  was  any  sur- 
prise owing  to  the  absence  of  the  witnesses.  In  The  WHIimn,  7  Ir.  Jur. 
354,  the  reporter's  note  is  as  follows: 

"This  court  will  admit  additional  evidence  upon  appeal,  if  it  appears  by 
affidavit  that  it  was  impossible  for  the  party  or  parties  in  the  court  below  to 
tender  it  at  the  original  hearing;  the  witnesses  being  nautical  men,  whose 
attendance  is  not  always  available." 

The  earliest  reported  case  upon  the  subject  in  this  country  is  Rose  v. 
Himely,  Bee,  313,  decided  by  Mr.  Justice  Johnson  in  the  supreme  court 
at  circuit  in  1805.  The  decision  was  that  the  question  whether  new 
evidence  could  be  adduced  on  appeal  Binst  depend  upon  the  nature  of 
the  evidence  {)roposed  to  be  adduced,  and  the  sufficiency  of  the  reasons 
given  to  show  that  the  inabilitj*  of  the  claimant  to  produce  such  evi- 
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e  trial  in  the  district  court  was  not  attributable 
e  next  case  was  Coffin  v.  Jenkiiu,  3  Story,  108, 
s  question  of  amendment  of  an  answer  involving 
t.     In  refusing  to  allow  the  amendment,  Judge 

I  must  have  been  well  known  when  the  cause  was 
ught  then,  if  ever,  to  have  been  insisted  on,  as,  if 
of  the  whole  suit.  This  court  ought  in  all  cases  to 
<ting  any  new  matters,  either  of  allegation  or  of  de- 
ire,  when  the  facts  on  which  they  rest  are  not  new 
.  were  perfectly  known  at  or  before  the  hearing  in 
hould  otherwise  constantly  have  appeals  here  enter- 
er  brought  to  the  notice  of  the  district  court,  and 
in  entirely  original  jurisdiction,  instead  of  an  appel- 

'.on,  1  Sum.  331,  the  same  learned  judge  used 

ished  that  a  knowledge  of  the  circumstances  had  not 
^he  claimants  until  after  the  decree  of  the  district 
lifflculty.at  a  former  hearing,  in  allowing  the  claim- 
r«ry  answer  and  defense  on  this  point." 

opositiou  that,  although  ap])ellate  courts  in  ad- 
1  as  a  new  trial,  and  exercise  much  liberality  in 
and  new  pleadings  in  furtherance  of  justice,  they 
Y  any  arbitrary  rules  to  receive  testimony  which 
duced,  but  was  not  produced,  in  the  court  of  orig- 
following  judgments  may  be  cited:  Ihe  Osiris,  1 
General  Palmer,  Id.  323;  The  Glenmanna,  2  Lush. 
Brown.  &  L.  436;  The  Saimiel,  1  Wheat.  9; 
8«;  Jlie  Grey  Jacket,  5  Wall.  342;  TVw  Mabey,  10 
Metrnjidis,  12  Wall.  38i);  TbcJmiiata,  91  U.  S.  366. 
rates  very  well  the  necessity  of  adhering  to  the  re- 
the  new  rule.  The  new  depositions  taken  by  the 
111  of  witnesses  whose  testimony  might  have  been 
le  exercise  of  reasonable  diligence.  The  contro- 
value  of  salvage  services  rendered  to  the  steam- 
e  steamer  North  •A.merica  and  the  tug  Buckley. 
ers  tlie  depositions  of  Chambers,  who  was  master 
b  time  of  the  salvage,  and  of  Hopkins,  a  former 
la,  who  was  on  board  her  at  the  time  of  the  sal- 
ngs,  mate  of  the  Venezuela,  on  board  her  at  the 
ister  of  the  tug  Buckley,  on  board  at  the  time  of 
alias,  a  witness  for  the  appellant  who  was  exam- 
:  district  court.  If  these  witnesses  had  been  pro- 
have  been,  and  examined,  in  the  district  court, 
.ersy  would  have  ended  there,  and  the  delay  and 
been  dispensed  with;  but,  in  any  event,  this  court 
jenetit  of  the  judgment  of  the  district  court  upon 


Digitized  by 


Google 


676  FEDEKAt  REPOKTER,  vol.  52. 

the  value  of  their  testimony.  Nevertheless  we  cannot  find  that  the  tes- 
timony of  the  new  witnesses  was  intentionally  withheld,  or  that  the  fail- 
ure to  examine  them  was  attributable  to  gross  laches,  and,  adhering  to 
the  prevailing  practice  at  the  time  the  cause  was  tried  and  the  appeal 
was  taken,  the  only  deposition  which  we  feel  justified  in  suppressing  is 
that  of  the  witness  Dallas. 


The  Mattano. 
Marine  Railroad,  Shipbuilding  &  Coal  Co.  v.  The  Mattano  «t  cd. 

(Circuit  Court  of  Appeals,  Fourth  Circuit.    October  11, 1893.) 
No.  15. 

t-   CiRCCIT  COCRT  OF   APPEALS — JURISDICTION  IN  PeXDISO  CaSSS. 

Id  an  admiralty  case,  in  which  an  appeal  to  a  circuit  court  was  taken  prior  to 
July  1,  1891,  its  decrees  are  reviewable,  under  Act  March  3,  1891,  J  6,  in  the  circuit 
court  of  appeals,  whose  jurisdiction  was  not  suspended  or  limited  in  any  way  by 
the  joint  resolution  of  the  same  date,  which  merely  preserved  the  right  of  the  cir- 
cuit courts  to  hear  appeals  in  cases  then  pending,  and  in  proceedings  to  review 
such  pending  cases  taken  out  before  July  1,  1891. 

9.  Contract — Actios— Bukden  op  Proof. 

On  a  libel  {71  rem  for  money  due  on  a  contract  for  repairs,,  where  it  is  admitted 
that  the  labor  and  materials  set  forth  in  the  bill  of  particulars  were  furnished,  and 
that  the  job  was  well  done,  the  agent  of  the  owner  having  signed  certificates  as  to 
the  correctness  of  each  day's  statement,  and  its  conformity  with  the  contract,  the 
burden  of  proof  is  on  the  owner  to  show  any  errors  iu  the  Dill  of  particu  irs. 

8.  Same — Kepaibixo  Vessel — Delay — Evidence. 

On  a  libel  in  rem  for  repairs  to  a  vessel  a  reduction  of  charge  for  expenses  in- 
curred by  theowner  because  of  unreasonable  delay  should  not  be  allowed,  when  he 
has  not  betrayed  any  marked  impatience  during  the  work,  and  his  ageut  has  each 
day  certified  'to  the  daily  statement  of  the  work  done  without  making  any  com- 
plaint therein,  although  the  owner  did  grumble  a  little,  to  hurry  the  libelants  op. 

4.  Same — Damages  fob  Delat— Profits  Prevented— Evidescb. 

A  claim  for  reduction  In  the  charges  for  profits  which  the  owner  might  have 
made  but  for  unnecessary  delay  should  not  be  allowed,  when  it  rests  upon  mere 
conjecture  by  the  master  and  owner,  it  being  in  their  power  to  give  ccruun  testi- 
mony by  reference  to  the  books  of  the  vessel. 

6.  Same— False  Rkprksentatioxs — Knowledoe  by  Both  Parties. 

An  assertion  by  the  agents  of  the  libelants  that  the  shipyard  was  aa  wen  pre- 
pared as  any  they  knew  of  to  do  the  work,  as  far  as  mackincry  was  concerned,  even 
if  an  exaggeration,  in  view  of  the  fact  that  they  had  no  band  saws,  was  not  such  a 
warranty  as  would  authorize  a  reduction  of  charges  for  waste  of  lumber  in  cutting 
by  hand,  when  the  owner  was  iu  the  shipyard,  and  might  have  seen  whether  they 
used  band  saws. 

9.  Same — Overchakoes. 

The  owner  offered  to  furnish  the  lumber,  but  the  libelant  replied  that  it  was  not 
necessary,  and  that  the  prices  therefor  should  be  made  satisfactory.  The  onnier's 
agent  objected  to  the  charge  for  lumber  in  the  first  daily  abstracts,  but,  on  being 
told  that  the  price  would  be  made  satisfactory  in  the  settlement,  signed  them. 
Held,  that  the  owner  was  misled  by  the  statements  of  the  libelant,  and  was  entitled 
to  a  reduction  of  charges  under  this  head. 

7.  Samb — Evidence. 

A  claim  of  overcharge  for  lumber  used  in  scaffolding,  not  supported  by  any  evi- 
dence as  to  how  much  was  so  used,  should  be  disallowed. 
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fy  the  kind  of  lumber  to  be  used,  and  the  libelant  used 
3f  tbe  owner  and  his  agent,  altbough  the  vessel  was 
tiat  a  claim  of  overcharge  for  ironing  rendered  neces- 
shoutd  be  disallowed. 

:harea  for  loss  of  time  in  sending  skilled  workmen  to 
owed,  when  that  plan  secured  the  best  pieces  of  lumber, 
t  of  time,  wbioh  would  have  resulted  from  the  selection 
ed  person. 

;harge  for  lumber  spoiled  and  time  lost  in  taking  out 
improperly  done  should  not  be  allowed,  unless  the  act 
IS  to  amount  to  willfulness. 

ater,  who  was  furnished  by  the  owner,  and  employed  at 
and  charged  the  owner  t3.23  per  day  therefor.  Held, 
should  be  allowed. 


t  Court  of  the  United  States  for  the  Eastern 

in  rem  against  the  steamboat  Mattano  and 
rner,  by  the  Marine  Railroad,  Shipbuilding  & 
)r  for  repairs  made  on  the  vessel.     Decree  for 
b  of  its  daim,  which  decree  was  afSrmed  in  the 
appeals.     A.  motion  to  dismiss  the  case  for 
heretofore  overruled.     Reversed, 
pellant. 
;s. 
udge,  and  Simonton,  District  Judge. 

Ige.  This  is  a  libel  tn  rem.  The  cause  of  ac- 
work  and  labor,  time  and  money,  expended  in 
id  repairs  to  the  steamboat  Mattano,  of  which 
er.  The  account  is  filed  with  the  libel,  show- 
0  charged,  with  a  credit  of  $3,250  paid,  leaving 
still  due.  The  answer  sets  up  as  a  defense  over- 
nd  materials,  as  well  as  loss  of  service  and  ex- 
lecessary  delaj'.  It  admits  $198.19  to  be  due. 
ict  court  sustained  the  defense,  and  gave  libel- 
19.  This  decree  was  affirmed  by  the  circuit 
here  on  exception  by  libelant  to  this  action  on 
)urt.  On  the  first  day  of  the  term  a  motion  was 
smiss  the  case,  as  not  within  the  jurisdiction  of 
vas  heard  in  the  district  court,  and  decree  ren- 
;  appeal  made  3d  October,  1890;  appeal  heard 
29th  January,  1892.  The  joint  resolution  of 
poraneous  with  the  act  establishing  this  court, 
sntd  act  contained  shall  be  held  or  construed  in 
urisdiction  of  the  supreme  court  or  any  circuit 
ig  before  it,  or  in  respect  to  any  case  whatever 
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wherein  the  writ  of  error  or  appeal  shall  have  been  sued  out  or  taken  to 
any  of  the  said  courts  prior  to  1st  July,  1891.  The  appellees  contend 
that  this  joint  resolution  preserved  the  right  of  the  circuit  court  to  hear 
and  determine  finally  the  appeal  from  the  decree  of  the  district  court  in 
this  case;  and  that,  if  this  court  entertains  an  appeal  from  the  circuit 
court,  it  will  impair  the  jurisdiction  of  that  court.  The  act  of  March  3, 
1891,  gave  to  this  court  power  to  review  decrees  of  the  circuit  courts  in 
certain  cases,  among  which  are  cases  in  admiralty.  Section  6;  ICC. 
A.  vi.  This  power  was  not  suspended  or  limited  in  any  way  by  the 
joint  resolution  of  the  same  date.  Railroad  Co.  v.  Amato,  (2d  Circuit,) 
i  U.  S.  App.  113,  1  C.  C.  A.  468,  49  Fed.  Rep.  881,  following  h  re 
Claasen,  140  U.  S.  200,  11  Sup.  Ct.  Rep.  735.  All  that  this  joint 
resolution  did  was  to  preserve  the  right  of  the  circuit  court  to  hear  ap- 
peals from  the  district  court  under  section  631  of  the  Revised  Statutes 
in  cases  then  pending,  and  in  proceedings  to  review  such  pending  cases, 
taken  out  before  July  1,  1891.  When  the  circuit  court  has  heard  and 
decided  such  excepted  cases  its  decrees  come  under  the  operation  of  the 
act  of  March  3,  1891,  and  are  reviewable  here.  The  motion  was  over- 
ruled. 

We  have  heard  the  case  on.  its  merits.  There  is  a  mass  of  testimony 
in  the  brief.  The  witnesses  are  generally  consistent  with  those  on  the , 
same  side  with  themselves.  They  differ  materially  with  those  on  the 
opposite  side.  The  libelant  is  in  control  of  a  shipyard  at  Alexandria, 
which  it  has  been  running  for  some  six  years.  The  respondent  claimant 
lives  in  Wa.<«hington ,  and  has  been  at  this  yard  several  times.  His  vessel, 
being  in  need  of  repair,  was  evidently  in  such  a  condition  as  made  a 
voyage  to  Baltimore  dangerous,  if  not  impracticable;  so  he  went  to  the 
libelant,  and  made  arrangements  for  repairing  and  refitting  her.  A 
close  examination  of  the  testimony  fails  to  disclose  any  other  contract 
made  between  these  parties  than  that  the  steamboat  should  be  put  in 
complete  order  with  dispatch.  Nothing  was  said  as  to  time,  or  as  to 
the  prices  to  be  paid.  Nothing  definite  was  said  as  to  the  kind  of  lum- 
ber to  be  used.  As  the  steamer  was  planked  with  oak,  the  claimant 
assumed  that  oak  was  to  be  used,  and  suppose<l  that  libelant  so  under- 
stood it.  He  did  ofi'er  to  furnish  his  own  lumber,  but  was  induced 
not  to  do  so,  upon  the  assurance  that  this  would  be  made  satisfactory. 
When  the  first  arrangements  were  made,  neither  party  seemed  to  have 
any  idea  of  the  extent  or  ciiaracter  of  tlie  repairs  needed;  and  the  di- 
lapidated condition  which  the  steamboat  was  discovered  to  be  in  sur- 
prised every  one.  No  written  agreement  was  entered  into.  After  a 
general  sort  of  conversation  the  steamboat  was  sent  to  the  yard,  put  on 
the  railway,  hauled  up,  and  work  begun.  The  master  of  the  steamboat 
was  about  the  yard  constantly,  and  an  agent  of  the  owner,  specially 
thereto  appointed,  had  supervision  of  the  work.  A  daily  abstract  was 
made  to  him,  showing  in  detail  the  labor,  work  done,  and  material  used 
that  day,  and  was  examined  by  him.  In  every  instance  he  signed  his 
u^iue  to  a  certificate  in  this  abstract  "  that  the  above  is  in  accordance 
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jatisfactory."  The  work  was  completed.  The 
3  a  first-class  job,  and  this  seems  to  be  the  one 
vitnesses  concur.  The  reasons  for  the  refusal  of 
he  balance  claimed  upon  the  bill  are  formulated 

acurred  by  respondent  by  the  unieason- 

!  work $600  00 

pondent  might  have  made  with  his  boat 
118  unnecessarily  delayed  upon  the  rail- 

200  00 

utting  by  hand  instead  of  by  saw  •  75  00 

)f  lumber  used  in  the  boat  -  -  441  96 

ir  used  in  scaSolding        •    '      •  •  52  00 

ng  rendering  necessary  by  using  pine  in- 

{ to  contract  ....  174  65 

ng  skilled  workman  to  cull  lumber       -  75  00 

polled,  and  time  lost  in  taking  it  out  and 

id  third  time  work  improperly  done  '    -  50  00 

les  of  carpenter  Berry      •  •  •  20  00 


[ate  of $1,638  61 

the  work,  labor,  and  materials  set  forth  in  the 
e  furnished.  It  is  admitted  that  the  repairs  to 
)od  job.  The  libelant  prtsents  the  certificate  of 
;  owner  as  to  the  correctness  of  each  day's  state- 
ice  with  contract.     The  burden  of  proof,  then,  is 

es  unreasonable  delay  in  doing  the  work,  and  the 
reby  incurred.  To  this  point  the  owner  and  the 
aat  and  Guest,  the  special  agent  of  the  master, 
>mplains  of  delay  in  putting  the  boat  on  the  rail- 
)rk.  He  also  complains  of  delay  occasioned  by 
He  says  that  because  of  these  "she  was  there  near 
than  she  should  have  been,  or  about  three  weeks 
cross-examination  he  call?  this  a  "rough  guess." 
the  delay  to  want  of  lumber,  an  insufficient  sup- 
lacing  bad  work.  He  estimates  the  time  lost  for 
r  four  weeks,  and  that  lost  for  the  hands  ten  or 
peaks  of  delay  in  hewing  out  the  logs.  The  owner 
js  at  8100  per  day.  At  this  rate  he  charges  six 
lO.  On  the  other  hand,  the  witnesses  for  libelant 
clle,  A.  H.  Agnew,  Day,  Tole,  Hayden  —  deny 
unnecessary  delay,  indeed,  any  delay,  but  from 
does  not  show  that  the  owner  betrayed  any  indig- 
ipatience  during  the  work  because  of  delay.  He 
then,  to  hurry  them  up.  But  this  is  always  the 
■nt,  Guest,  each  day  made  certificates  on  the  daily 
of  complaint  appears  there.     Weighing  this  evi- 


Digitized  by  VjOOQIC 


880  FEDERAL  REPOBTEB  ,  VoL  -52. 

dence,'  there  being  nothing  to  impeach  the  credibility  of  the  witnesses, 
the  preponderance  is  clearly  with  libelant.  At  all  events,  the  burden 
on  defendant  is  not  overcome.     This  item  is  disallowed. 

The  next  item  is  for  the  profits  which  the  respondent  might  have  ma'Je 
with  his  boat  during  the  unnecessary  delay, — $200.  Even  were  we  at 
liberty  to  go  into  this  item  after  our  conclusion  above  stated,  the  evi- 
dence upon  it  is  bare  conjecture.  The  owner  swears  that  he  would  have 
expected  in  the  neighborhood  of  $400  for  the  time  lost.  The  master 
says  that  when  in  business  she  made  on  the  round  trip,  which  consumed 
two  days,  from  8261  to  870,  an  average  of  $130  gross.  He  does  not 
know  what  the  expenses  are.  One  or  both  of  these  men  bad  access  to 
the  books  of  the  boat.  They  wotdd  have  given  certain  testimony,  not 
conclusive,  of  course,  but  a  guide,  perhaps.  This  loose  conjecture  is 
not  testimony.  The  next  item  is  for  waste  of  lumber  in  cutting  by  hand 
instead  of  by  saw, — ^$75.  The  agents  for  the  libelant  asserted  that  the 
yard  was  as  well  prepared  as  any  they  knew  of  to  do  the  work,  as  far  as 
machinery  was  concerned.  They,  in  their  testimony,  say  that  it  was  so 
prepared.  The  respondent  says  that  this  was  false,  as  they  had  no  band 
saws.  Dean,  the  superintendent  of  libelant,  says  that  band  saws  are 
not  invariably  used  in  shipyards;  indeed,  their  use  is  unusual.  The 
respondent  insists  on  this  item  as  if  the  statement  was  a  warranty.  He 
was  in  the  yard;  saw,  or  could  see,  for  himself,  what  was  in  it;  could 
certainly  see  if  they  had  band  saws.  Even  supposing  the  statement  was 
an  exaggeration,  this  item  cannot  be  allowed.  Slaughter  v.  Qeraoti,  ^3 
Wall.  379.  "Where  the  means  of  information  are  at  hand,  and  equally 
open  to  both  parties,  aiid  no  concealment  is  made  or  attempted,  the  lar- 
guage  of  the  cases  is  that  the  misrepresentation  furnishes  no  ground  for 
a  court  of  equity  to  refuse  to  enforce  the  contract  of  the  parties.  The 
neglect  of  the  purchaser  to  avail  himself  in  such  cases  of  the  means  of 
information,  whether  attributable  to  his  indolence  or  credulity,  takes 
from  him  all  just  claim  to  release." 

The  next  item  is  overcharge  in  price  of  lumber  used.  When  the  owner 
went  to  make  his  arrangements  about  his  steamboat,  he  offered  to  fur- 
nish his  own  lumber.  This  he  states,  and  it  is  nowhere  denied.  They 
replied  that  this  was  not  necessary,  and  that  the  prices  of  lumber  would 
be  made  satisfactory.  This  also  is  not  distinctly  denied.  Guest  called 
attention  to  the  charge  for  lumber  in  the  first  abstracts,  and  his  and 
Sheriff's  objection  to  it,  and  was  told  "that,  while  he  had  started  sign- 
ing the  abstracts  at  that  price,  to  continue  along,  and  in  the  setUement 
he  would  make  the  price  of  the  lumber  perfectly  satisfactory."  This  be^ 
ing  so,  the  full  price  of  $40  per  M.  cannot  be  charged.  Respondent 
was  misled  by  the  action  and  words  of  agents  of  libelant.  This  item  is 
sustained. 

The  next  item  is  not  sustained, — overcharge  in  lumber  for  scaffold- 
ing,— $52.  The  evidence  upon  it  is  too  vague  and  uncertain.  In 
fact  there  is  no  evidence  at  all  of  how  much  lumber  was  used  for 
scaffolding. 
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ercliarge  for  ironing  rendered  necessary  by  using 

ording  to  contract.     As  we  have  seen,  there  was 

ly.  ^^as  to  be  used.     The  pine  was  used  with  the 

id  Guest.      The  weight  of  the  evidence  is  that  no 

aade.       The  item  is  not  allowed. 

•  loss  of  time  in  sending  skilled  workmen  to  cull 

i  based  on  the  idea  that  when  lumber  was  wanted 

kut   and  selected  it,  and  so  lost  time.     The  work 

ne  by  a  commoa  hand.     We  see  no  force  in  this. 

vired  tbe  best  pieces  of  lumber,  and  prevented  loss 

an  of  tbe  lumber, — a  probable  result  if  selected  by 

Item  disallowed, 
or  quantity  of  lumber  spoiled,  and  time  lost  in  tak- 
over  a  second  and  third  tin\e  work  improperly  done, 
Afies  that  this  was  worth  $25.  This  is  e^cplained  by 
ent  could  be  allowed,  unless  the  act  was  willful,  or 
ount  to  willfulness. 

for  overcharge  for  the  services  of  carpenter  Berry, — 
it  the  libelant  paid  Berry,  who  was  a  hand  furnished 
ployed  by  it  at  his  request,  and  borne  on  their  roll, 
id  charged  respondent  $3.25.     This  item  should  be 

re  allow  of  these  items  $461.69,  and  disallow  the  rest, 
the  circuit  court  is  reversed.     Let  the  case  be  remanded 
n  instructions  to  enter  a  decree  for  the  libelant  in  the 
i  and  costs. 
.10—56 
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The  John  H.  May. 

The  Ohion. 

The  Oakland. 

Rioos  V.  The  Orion  el  oi. 

(DistHct  Court,  E.  D.  Pennsylvania.    November  9, 1893.) 

No.  36. 

1.  CoujsiON— Vessel  at  Ancbob— Stbamek  and  Tows  is  Chesapeake  Bat— I.i«ht8 

AND  Lookouts. 

A  schooner  was  at  anchor,  for  want  of  wind,  in  ChesapetUte  bay,  a  few  ntiles 
northwest  of  Cape  Honry.  The  tide  was  running  in  strong,  which  brought  her  bead 
nearly  south.  Her  foresail,  mainsail,  and  spanker  were  up,  but  there  was  scarcely 
any  wind,  and  the  booms  were  properly  secured  amidships.  Her  anchor  light 
was  baming  brightly  in  the  proper  place.  A  steamer,  with  three  ocean  barges  in 
tow,  on  hawsers  aggregating  two  thirds  of  a  mile  or  more,  on  a  westward  course, 
approached  very  near  without  observing  the  light,  and  then  sheered  to  the 
south,  passing  within  lUO  or  200  yards,  and  carrying  the  first  barge  safely 
by,  but  almost  immediately  she  resumed  her  course,  and  the  second  barge  was  car- 
rieid  against  the  schooner.  Seeing  the  collision,  the  third  barge  cut  her  hawser, 
and  floated  safely  by.  Held,  (I)  on  the  evidence,  that  the  schooner's  light  was  not 
obscured  by  any  filling  of  the  sails,  and  (2)  that  the  steamer  was  in  fault  in  taking  so 
long  a  tow  across  the  bay,  in  failing  to  observe  the  light  in  proper  time,  in  not  turn- 
ing further  south  when  she  did  see  it,  and  in  resuming  her  course  too  soon. 

2.  Bame — Neolioence  of  Master— Ionoraxce  or  Tides. 

It  was  inexcusable  negligence  for  the  master  of  the  steamer  to  be  ignorantof  the 
state  of  the  tide  and  its  tendency  to  carry  the  barges  against  the  schooner. 
8.  Same — Lookouts. 

The  barge  which  collided  with  the  schooner  was  also  in  fanlt  for  failing  to  keep 
a  proper  lookout,  and  in  being  allowed  to  drift  with  the  current,  when  by  proper 
vigilance  her  long  ba%vscr  would  have  enabled  her  to  control  her  course  so  aa  to 
avoid  the  collision. 

In  Admiralty.  Libel  by  Peter  H.  Riggs,  master  of  the  schooner  John 
H.  May,  against  the  steamer  Orion,  whereof  William  H.  Smith  is  mas- 
ter, and  the  barge  Oakland,  whereof  George  A.  Belcher  is  master,  for 
damages  for  a  collision.     Decree  for  libelant. 

Curtis  jyion,  for  libelant. 

Morton  P.  Henry,  for  respondents. 

Butler,  District  Judge.  The  libelant,  at  2:30  a.  m.  of  February  last, 
was  lying  at  anchor  in  the  Chesapeake  bay,  a  few  miles  northwest  of 
Cape  Henry.  The  tide  was  running  up  strong;  the  wind,  which  was 
from  .southwest,  was  so  light  that  she  was  virtually  becalmed,  and  had 
anchored  in  consequence.  Her  stern  swung  with  the  tide,  bringing  her 
head  nearly  south.  The  foresail,  mainsail  and  spanker  were  up,  the 
booms  hauled  in  amidships  between  the  masts  and  properly  secured. 
All  other  sails  were  down. 

The  customary  anchor  light,  banging  from  the  forestay  sail  halyards, 
was  burning  brightly;  and  an  anchor  watch  was  in  charge. 
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.ving  three  large  ocean  barges,  astern,  attached 
>ut  150  fathoms, — covering  a  distance  of  two 
— and  proceeding  on  a  westerly  course,  ran  so 
iring  the  second  barge,  the  Oakland,  into  colli- 
way  her  bowsprit,  jib  boom,  and  headgear  gen- 
unt's  light  was  seen  by  the  steamer,  which  was 
at  hand,  the  latter  turned  off  southward,  and 
3  away,  carrying  the  barge  next  her  safely  by. 
turned  northwestward  and  resumed  her  original 
was  carried  against  the  libelant,  as  stated.  The 
!  collision,  cut  her  hawser,  and  ran  with  the  tide 
1.  The  steamer,  in  ignorance  of  the  accident,  or 
itinued  her  course. 

s  that  the  schooner's  light  was  hidtlen  by  the 
itly  not  seen  until  so  near  that  the  collision  was 
e  libelant  is  blamable  for  leaving  her  sails  up 
dditional  light  where  it  could  not  be  obscured. 
I  my  judgment,  sustained  by  the  proofs.  The 
ions  usual  to  the  circumstances,  or  required  by 
safety  of  herself  and  others.  The  weight  of  evi- 
!  clearly  with  her.  The  failure  to  see  her  light 
^ment,  the  result  of  negligence.  The  witnesses 
■y  that  a  vigilant  lookout  was  maintained,  and 
seen  until  the  schooner  was  close  at  hand,  and 
I  caimot  however  believe  this  in  view  of  other 
-established  facts  which  seem  to  prove  the  con- 
;  are  interested,  swearing  to  exculpate  themselves. 
1  an  instance  of  collision  where  witnesses  from  tho 
testify  to  a  faithful  discharge  of  their  duties,  and 
the  vessel.  I  attach  no  importance  to  what  is 
from  the  barges,  in  this  respect.  These  ve.ssels 
wed  to  take  care  of  themselves,  having  no  proper 
initted  to  float  with  the  tide,  at  the  end  of  a  long 
istance  from  the  steamer. 

onduct  was  negligent,  generally,  seems  to  be  dem- 
lat  she  did  not  know  anything  of  the  collision,  or 
til  an  hour  and  a  half  later,  and  then  discovered 
)r  accident.  It  was  her  duty  to  maintain  a  look- 
is  forward,  under  the  circumstances;  and  yet,  not- 
r  witnesses  say,  it  is  manifest  that  this  duty  was 
urtliermore  she  turned  back  to  resume  her  original 
IS  of  her  long  string  of  boats  was  on  the  other  side 
lis  last  statement  is,  I  believe,  fully  justified  by 
er  in  charge  says  she  turned  northwestward  soon 
southward;  when  neither  he,  nor  any  one  else  on 
;he  barges  had  passed  or  not,  for  they  were  not  ob- 
aiid,  as  we  have  seen,  were  unaware  of  the  coUi- 
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sion  or  the  loss,  of  one  of  them.  The  testimony  of  the  Oakland'i 
ter  and  the  schooner's  anchor  watch  is,  substantially,  that  the  stei 
turn  northwestward  was  before  the  Oakland  had  passed.  It  is  adi 
the  schooner's  light  was  burning  brightly.  If  hidden  by  the  sta 
sails  from  anybody  it  must  have  been  from  one  approaching  froi 
rear,  or  well  over  in  that  direction.  But,  with  the  light  air  then 
(it  could  hardly  be  called  a  wind)  the  "bellying"  of  the  sails  mus 
essarily  have  been  slight  and  unsteady,  so  that  if  hidden  to  or 
proaching  from  this  direction,  it  would  be  but  momentarilj*.  I  a 
unmindful  of  what  the  respondents'  witnesses  say  about  the  win 
the  fact  that  the  schooner  was  at  anchor  for  want  of  wind,  of  itsel 
weighs  this  testimony. 

The  statement  of  Holm,  who  was  on  the  rear  barge,  the  Merr 
that  he  saw  the  schooner's  sails  filled  and  swelling  out,  as  he  si 
under  her  stern,  is  unworthy  of  belief.  It  is  incredible  that  he  s 
liave  been  so  o'oservant  of  a  fact  that  did  not  then  interest  bin 
time  when  his  undivided  attention  was  required  to  save  himself  ai 
vessel.  The  master  of  the  Merryman  was  also  asked  about  this 
while  evidently  disposed  to  support  Holm,  he  is  unable  to  do  it. 
examination  and  answers  were  as  follows: 

"Questttm.  Could  you  see  the  .sails  of  the  schooner  as  she  passed 
Aiixwer.  Yes,  sir.  Q.  Were  they  full  or  shaking?  A.  I  could  not  V 
actly,  but  I  think,  they  were  a  little  mite  full.  I  could  not  tell  exactly 
was  pretty  near  head  to  the  wind,  they  might  have  been  a  little  mite  o 
was  very  trifling.    I  did  not  t^ke  particular  notice  of  that. " 

But,  as  we  have  seen,  the  steamer  did  not  approach  from  the  n 
anywhere  near  that  direction.  We  cannot  with  entire  "exactness 
how  the  schooner  headed,  but  it  is  admitted  to  have  been  soutli 
With  the  steamer's  course  westward,  or  a  little  south,  as  she  sta 
the  schooner's  sails  could  not  hide  her  light.  Furthermore  it 
dear  that  the  steamer  saw  the  light  in  time  to  pass  her  tow  safeli 
would  have  done  so  if  she  had  turned  further  southward,  and  he) 
course.  The  testimony  of  her  otticer  in  charge  sustains  this  view 
did  not  go  further  south  because,  as  he  says,  he  believed  the  sheer 
suflRcient  for  safety.  It  carried  him  and  the  first  barge  past;  an 
he  not  returned  to  his  original  course  when  he  did,  it  is  probat 
collision  would  have  been  avoided.  There  was  nothing  in  the 
however,  of  his  going  further  south.  He  did  not  because  he  deer 
unnecessary.  This  was  a  fault  of  judgment,  for  which  his  vessel 
sponsible.  He  says  he  was  unaware  of  the  state  of  the  tide, 
tended  to  carry  the  barge  upward.  This  was  inexcusable  igno 
for  which  also  his  vessel  must  answer. 

The  faults  of  the  Orion  were  numerous,  the  principal  of  them 
First,  in  taking  such  a  tow  across  the  bay — a  tow  more  than  tw 
proper  length,  and  consequently  unwieldy  and  dangerous — but  for 
it  might  probably,  even  with  the  other  faults  committed,  have 
safely,  as  the  first  barge  did.    That  such  tows  may  be  proper 
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,o  excuse  their  existence  in  the  bay,  where  vessels 
tion  and  at  anchor,  continually.     Second,  in  fail- 
's light  earlier,  and  keeping  further  oflf.     TTiird, 
.her  southward  when  she  did  see  it.     Fourth,  in 
riginal  course  while  two  of  the  barges  were  on  the 
oner. 

3  Oalcland  is  equally  clear.  She  might  indeed  be 
steamer's  testimony  alone.  As  before  stated,  she 
r  \oo\tout,  and  was  allowed  to  drift  with  the  current. 
.h  of  hawser  she  could  by  proper  vigilance  have  so 
le  as  to  pass  without  colliding,  notwithstanding  the 
Che  testimony  from  the  steamer  justifies  this  view. 
learner  and  this  barge,  I  am  informed,  belong  to  the 
result  must  be  the  same  whether  one  or  both  be  con- 
said  sufficient  to  indicate  my  reasons  for  the  decree 
d,  and  will  not  therefore  pursue  the  subject  further. 


The  LoDiBK. 
^iiTiMOBE  Steam  Packet  Co.  ».  The  Looibb. 
Same  v.  Tolchester  Steamboat  Co.  et  al. 
.  Steamboat  Co.  v.  Baltimore  Steam  Packet  Co.  et  al. 
inrit  Court  of  Appeal*,  Fmirth  Circuit.    October  II,  189a) 
No.  10. 

■BITWMN  StIAMEBS— SlGSALS — FaJLUME  TO  ItXTEKSB. 

AoD  happened  In  the  nighttime  at  the  junction  of  the  Ft.  HcHenr>  and 
in  channels  ot  the  Fatapsco  river,  between  two  sidewbeol  passenger 
.,  the  Virginia  and  the  Louise.  The  Louise,  the  incoming  steamer,  at  a 
istAnce,  Bignaied  to  the  Virginia  b^  two  blasts  that  she  desired  to  take  the 
y  side  ot  the  channel,  being  the  side  which  was  on  her  port.  The  signa) 
wered  by  a  steam  tug,  which  was  between  her  and  the  Virginia.    Without 

any  reply  trom  the  Virginia,  the  Louise  put  her  helm  to  starboard,  and 
led,  at  her  full  speed  ol  U  miles  an  hour,  until  she  was  about  a  quarter  of  a 
om  the  Virginia,  when  she  again  gave  a  signal  of  two  blasts.  The  Virginia, 
Awju  over  on  the  southerly  edge  of  the  channel  with  her  wheel  to  starboard, 
le  channel  being  obstructed  by  a  schooner,  was  unable  to  avoid  tho  Louise, 
ley  collided  Just  at  the  bend  of  the  channel.  Held,  that  the  L6oise  was  in 
{V\  in  putting  her  helm  to  Starboard,  and  taking  the  side  of  the  channel  which 
>n  her  port,  without  getting  an  assenting  signal  from  the  Virginia ;  (2)  in  not 
ing  the  rule  which  required  her,  having  the  Virginia  on  her  starboard  side, 
ep  out  ot  the  Virginia's  way;  (3j  because,  when  the  risk  of  collision  was  ap- 
nt,  the  Louise  did  not  stop  and  reverse  her  engines,  but  merely  slowed.    49 

Kep,  84,  afhrmed. 

— RiTB  or  Bpbiii)— Sioxau-Mdtcai,  Fault. 

be  Virginia  heard.the  signal  ot  two  blasts  given  by  the  Louise,  and,  when  the 

answered,  supposed  it  wu  intended  for  the  tug.    She  continued  at  full  speed, 
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but  neither  made  out  the  side  lights  of  the  Louise  nor  signaled  until  the  Louise 
came  from  behind  the  schooner  and  signaled,  when  the  steamers  were  less  than 
half  a  mile  apart.  Then  the  Virginia  blew  danger  signals,  rerersed,  and  did  all  she 
could  to  avoid  a  collision.  Held,  that  the  Virginia  was  in  fault  in  continuing  at 
full  speed  in  a  place  of  danger  in  violation  of  rule  21,  and  in  failing  to  have  a  dis- 
tinot  understanding  with  the  Louise  by  iaterctwnge  of  signala  as  required  by  in- 
spectors' rule  3.    49  Fed.  Rep.  84,  aiBrmed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Maryland. 

In  Admiralty.  Cross  libels  for  damages  by  collision  between  steam- 
ers. Judgment  in  the  district  court  (49  Fed.  Rep.  84)  that  both  steam- 
ers were  in  fhult.     Affirmed  by  circuit  court.     All  appeal.     Affirmed. 

Robert  H.  Smith  and  Thomas  0.  Hayes,  for  petitioners. 

John  H.  Thomas,  for  Baltimore  Steam  Packet  Company. 

H.  V.  D.  Johns,  for  Tolchester  Steamboat  Company. 

Before  Fuller,  Circuit  Justice,  Goff,  Circuit  Judge,^and  Simonton, 
District  Judge. 

SiMONTON,  District  Judge.  These  cases  grew  out  of  a  collision  in 
Patapsco  river,  not  far  from  the  city  of  Baltimore,  on  28th  July,  1890, 
between  the  excursion  steamer  Louise,  of  the  Tolch&ster  Steamboat 
Company,  and  the  steamer  Virginia,  of  the  Baltimore  Steam  Packet  Com- 
pany. The  Louise  had  on  board  a  large  number  of  passengers,  of  whom 
some  were  killed  and  others  more  or  less  injured.  Suits  were  instituteil 
against  the  owners  of  both  steamers  in  the  state  court  of  Maryland  to  re- 
cover damages  for  these  injuries,  and  libels  were  filed  in  the  district 
court  seeking  limitation  of  liability  upon  the  part  of  these  owners.  Li- 
bels were  also  filed  against  each  steamer.  All  the  cases  were  consol- 
idated. Voluminous  testimony  was  taken.  The  cause  was  heard  in 
the  district  court.  Both  steamers  were  declared  in  fault,  the  damages 
were  divided  between  them,  and  the  gross  amount  of  their  appraised 
values  were  apportioned  among  the  parties  entitled  to  bring  action  for 
the  injuries  sustained.  The  case  was  carried  into  the  circuit  court,  and 
the  decision  of  the  district  judge  was  affirmed  in  every  respect.  It 
comes  before  us  on  appeal  from  this  decree. 

The  place  of  the  collision  was  the  Patapsco  river.  This  river  has  in 
it  dredged  channels.  Of  these  the  Brewerton  channel  runs  from  Chesa- 
peake bay  N.  W.  by  W.  I  W.  until  it  meets  the  Ft.  McHenry  channel. 
This  Ft.  McHenry  channel  runs  from  its  junction  with  the  Brewerton 
channel  N.  W.  by  N.  to  the  entrance  of  the  harbor  of  Baltimore.  Where 
the  two  channels  unite  is  a  bend.  Although  for  vessels  of  the  draft  of 
these  we  are  discussing  there  is  plenty  of  water  in  the  river  on  each  side 
of  these  channels,  still  the  channels  are  generally  used  by  steamers,  who, 
as  a  rule,  keep  on  that  side  of  the  channel  to  the  starboard.  On  the 
day  of  collision,  which  occurred  about  8:11  p.  m.,  the  Virginia  was  com- 
ing from  Baltimore  down  the  Ft.  McHenry  channel,  at  her  usual  speed 
of  14  miles  an  hour,  a  little,  but  very  little,  behind  time..  She  was 
nearing  the  bend.     Approaching  her  in  the  Brewerton  channel,  beyond 
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iree-niast  schooner  Yale,  proceeding  under  her  own 
ore.  She  was  in  mid-channel.  Still  further  down 
I  Brewerton  channel,  was  the  steamer  Louise,  on  her 
■  to  Baltimore,  with  a  large  excursion  party  aboard, 

at  a  rate  of  11  or  12  miles  an  hour.  Outside  of 
lorthward  and  eastward  and  off  the  starboard  bow 
le  tug  Mamie,  apparently  going  towards  the  Yale, 
these  vessels  had  the  proper  lights  set.  The  steam- 
(vn  sides  of  the  channel.  When  about  a  mile  and 
:he  Virginia,  the  Louise,  seeing  her  light?  across  the 

and  her-red  light,  blew  two  whistles,  intended  for 
signal  was  answered  by  the  Mamie,  and  assented  to. 
came  from  the  Virginia.  Without  waiting  for  any 
irboarcied  her  wheel,  and,  when  the  tug  answered, 
)ore,  and  proceeded  on  her  course  in  the  direction  of 

helm  a  little.  Her  movements  were  obscured  from 
nterposition  of  the  Yale.  Her  direction  carried  her 
le  Yale;  and  getting  out  behind  the  port  quarter  of 
w  the  Virginia  coming  towards  her  with  both  red 
owing.  The  Louise  again  blew  two  blasts  of  her 
3ses  say  that  these  were  answered  by  the  Virginia, 
e  witnesses  for  the  Virginia.  At  all  events,  imnie- 
whistles  from  the  Tjouise,  the  Virginia  blew  danger 
t  once  to  reverse.  In  an  almo.st  incalculable  time 
lided,  the  Virginia  having  made  only  two  revolu- 
•kward.  Five  revolutions  would  reverse  her  course, 
the  Ijouise  on  her  starboard  quarter  about  20  to  25  , 

Just  before  the  collision  the  Loui.se  slackpned  -her 
le  Collision,  she  stopped  her  engine.-i. 
ed  by  the  district  judge  for  holding  the  TiOuTa©  in 
1  conclusive  (49  Fed.  Rep.  84)  that  they  need  not 
command  our  concurrence.  We  experience,  how- 
;reat  difficulty  with  the  questfon  as  to  the  Virginia. 
:ed,  had  proj)er  lights  and  lookout,  and  every  one 
s  at  his  post,  and  vigilant.  When  the  first  signal 
ird  on  the  Virginia,  she  was  seen  distinctly.     But 

not  seen.  At  that  time  she  was  passing  behind 
:!r  saloon  lights  could  be  observed.  The  master  of 
:iis,  and  observing  the  distance  opened  between  her 
ared  that  it  was  the  intention  of  the  Louise  to  pass 
lid  the  Yale  to  the  starboard  of  the  schooner.  The 
imie  seemed  to  confirm  him  in  this  conjecture,  and 
ention  to  the  Louise  or  her  signal,  directing  all  his 
looner,  and  keeping  out  of  her  way.  The  hull  and 
>scnred  the  Ix)ui8e,  and  nothing  certain  was  known 
.hen   she  appeared  unexpectedly  from  behind  the 

her  port  quarter.  Her  second  signal  was  heard, 
ered  by  the  Virginia,  as  her  master  insists,  by  the 
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danger  signal.  Instantly  be  reversed,  but  too  late  for  the  collision, 
which  came  almost  immediately.  Up  to  the  second  blast  of  the  Louise 
the  Virginia  had  proceeded  at  full  speed,  not  anticipating  any  danger 
from  her.  After  he  heard  this  blast,  her  master  did  all  that  the  exi- 
gency required. 

When  the  Virginia  heard  the  first  blast  of  the  Louise  they  were  about 
a  mile  and  three  quarters  apart,  in  converging  channels,  with  a  vessel 
under  sail  between  them,  and  approaching  each  other  at  an  aggregate 
speed  of  25  or  26  miles  an  hour, — a  very  little  more  than  four  minutes 
apart.  They  all  were  in  a  place  lull  of  danger,  and  where  there  wa?  great 
liability  of  collision.  Tlie  Kale  Iruing,  2  Fed.  Rep.  919.  This  blast  of  the 
Louise  gave  notice  to  every  one  hearing  it  that  she  was  leaving  her  cus* 
tomary  side  of  the  channel,  and  was  coming  over  to  that  side  of  it  on 
which  was  the  Virginia.  Her  master  saw  the  Louise  in  the  act  of  this 
maneuver,  that  her  signal  light  had  disappeared  behind  the  Yale,  and 
that  her  saloon  lights  were  disappearing  in  the  same  way.  He  knew 
that  the  Louise  in  fact  had  got  behind  the  Yale,  and  that  her  future 
movements,  if  not  entirely  unknown,  were  at  least  uncertain.  Yet  the 
Virginia  was  kept  at  full  speed,  no  precaution  whatever  being  taken  for 
any  action  on  the  part  of  the  Louise,  the  master  of  the  Virginia  relying 
entirely  upon  the  theory  that  she  would  pass  to  the  starboard  of  the 
Yale.  The  rules  laid  down  for  preventing  collisions  of  vessels,  (Rev. 
St.  §  4233,)  and  the  regulations  prescribed  by  the  board  of  supervising 
inspectors,  and  given  the  force  of  the  law  under  section  4405,  provide 
for  every  probable  contingency.  These  leave  but  little  room  for  mere 
conjecture  in  controlling  the  action  of  the  master  and  pilot.  Each  of 
them  has  in  his  power  the  means  of  ascertaining  with  approximate  cer- 
tainty the  intention  and  course  of  an  approaching  steamer.  He  must 
use  them.  Notwithstanding  this,  errors  committed  by  one  of  two  ves- 
sels approaching  each  other  from  opposite  directions  do  not  excuse  the 
other  from  adopting  every  proper  precaution  required  by  the  special  cir- 
cumstances of  the  case  to  pr<>vent  a  collision.  Rule  24;  The  Maria  Mar- 
tin, 12  Wall.  47;  The  Scotia,  14  WalL  181.  If  there  beany  uncertainty 
as  to  the  intentions  of  the  approaching  vessel,  this  of  itself  calls  for  the 
closest  watch  and  the  highest  degree  of  diligence  on  the  part  of  the  other 
vessel  with  reference  to  her  movements,  and  it  behooves  those  in  charge 
to  be  prompt  in  availing  themselves  of  every  resource  to  avoid,  not  only 
a  collision,  but  the  risk  of  such  a  catastrophe.  Jlie  Manitoba,  122  U. 
S.  108,  7  Sup.  Ct.  Rep.  1158.  In  the  language  of  Mr.  Justice  Clif- 
ford in  Vu  America,  92  U.  S.  432: 

"The  rules  of  navigation  were  ordained  to  prevent  collisions,  and  to  pre- 
serve life  and  property  embarked  in  a  perilous  pursuit,  and  not  to  enable  those 
whose  duty  it  is  to  adopt,  if  possible,  the  necessary  precautions  to  avoid  such 
a  disaster,  to  determine  bow  little  tliey  can  do  in  that  direction  without  be* 
coming  responsible  for  its  consequences  in  case  it  occurs." 

When  the  Louise  disappeared  behind  the  Yale  under  a  starboard 
wheel,  as  her  blasts  declared,  coming  in  the  direction  of  the  Virginia, 
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iginia  could  and  should  have  ascertained  her  inten- 
ig  so  he  should  have  diminished  his  speed.  Rule 
occurred  almost  immediately  after  the  appearance 
behind  the  port  quarter  of  the  Yale.  Their  aggre- 
east  25  miles  an. hour,  at  which  rate  a  half  mile 
in  1  minute  and  12  seconds.  She  then  was  ccr- 
alf  mile  from  the  Virginia, — a  fact  not  known  to 
it  which  could  have  been  known  to  her.  This 
caused  the  nonobservance  of  rule  3  of  the  board  of 
rs  for  lakes  and  seaboard,  (page  25,)  to  which  the 
had  called  special  attention  by  circular,  25th  Feb- 
laiiing  vessel  interposed  between  these  steamers  in- 
ility  of  each.  Both  of  them  had  special  duties  as 
might  have  at  any  time  compelled  either  of  them 
it  to  keep  out  of  her  way.  It  was  a  situation  de- 
vjgilance.  The  full  speed  of  the  Virginia,  as  the 
nted  her  from  adopting  such  measures  as  would 
1.  If  she  had  not  been  going  at  this  rate  of  speed, 
;  been  checked,  and  the  Louise  would  have  cleared 
tributed  to  the  collision,  and  was  a  fault.  The  de- 
urt  is  affirmed,  with  interest;  the  costs  of  the  ap- 
i  appellants. 

rhoD  approaching  another  vessel  so  as  to  involve  risk  of  col- 
leed,  and,  if  necessary,  stop  and  reverse.  ♦  •  •  » 
lors  are  approachingeachother,  the  pilot  of  cither  vessel  fails 
r  intention  of  the  other,  whether  from  signals  beinfir  given 
)r  from  other  causes,  the  pilot  so  in  doubt  shall  immediately 
:  several  short  and  rapid  blasts  of  the  steam  whistle;  and,  if 
'cached  within  a  half  mile  of  each  other,  both  shall  be  imme- 
arely  suf&deDt  for  steerage  way  until  the  proper  signals  are 
irstood,  or  until  the  vessels  shall  have  passed  each  other. " 
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The  Expbb88. 

The  N.  B.  Stabbucx. 

The  Charu. 

The  Niagara. 

New  York  &  Coba  Mail  Steamship  Co.  v.  The  Express,  The  N.  B. 
Starbuck,  and  The  Charm. 

New  England  Terminal  Co.  v.  The  Niagara,  The  N.  B.  Stabbucx, 

and  The  Charm. 

(Circuit  Court  of  Appeals,  Second  Circuit.    October  4, 1898.) 

Nos.SS.39. 

1.  CoixisiON — Steamer  with  Ship  and  Tugs — PROZiifATE  Cavse. 

Id  a  suit  for  collision  occurring  in  New  York  harbor  between  a  steamer  and  » 
steamship  in  obar^e  of  two  tugs,  the  latter  three  at  no  time  moving  more  than  two 
knots  an  hour,  exclusive  of  the  current,  it  appeared  that  the  steamer  might  have 
BO  shaped  her  course  when  half  a  mile  away  as  to  easily  avoid  danger  of  collision, 
but  the  district  court  found  that  the  vessels  would  have  safely  passed  starboard  to 
starboard  bad  iiot  one  of  the  tugs,  owing  to  inattention  to  the  steamer's  move- 
ments, hauled  oil  strongly  to  starboard  and  been  followed  by  the  ship ;  that  there 
was  no  proper  lookout  on  either  of  the  tugs  or  the  ship;  and  that  those  in  chane 
were  inattentive  to  the  signals  of  the  steamer.  Held,  that  on  the  facts  found  the 
steamer  must  be  acquitted  of  fault,  for,  if  negligent  in  the  beginning,  her  negli- 
gence was  not  a  proximate  cause  of  the  collision. 

3.  Same— Sbip  Participatino  in  Tuo's  Padlt. 

A  steamship  was  taken  in  tow  by  two  tugs  under  an  agreement  that  the  togs 
should  have  practical  command  of  her,  and  the  master  of  one  tug  stood  upon  the 
ship's  deck  beside  the  ship's  master  and  delivered  orders,  which  were  oommuni- 
oated  by  the  latter  to  the  ship's  crew.  A  fault  was  committed  by  the  other  tug. 
wherein  it  was  followed  by  the  ship  through  orders  thus  delivered,  resulting  in  a 
collision  with  a  steamer.  Held,  that  while  the  tug  was  not  the  mere  agent  of  the 
ship  so  as  to  render  the  latter  liable  under  the  rule  of  respondeat  impertor.  yet  the 
ship  was  a  participant  in  the  fault,  and  on  that  ground  was  liable  with  the  tugs. 
Tlte  Di/ris  Eckhoff,  I  C.  C.  A.  494,  60  Fed.  Rep.  184, 1  U.  S.  App.  129,  distinguished. 
8.  Same. 

Both  tugs  were  liable  because  they  were  engaged  in  a  joint  nndertalring  and  be- 
longed to  the  same  person,  and  the  collision  was  caused  by  the  concurring  negli- 
gence of  the  masters  of  both. 

4.  Same — Afpoktioxmekt  of  Damages. 

Under  these  circumstances,  the  decree  properly  apportioned  the  damages  of  tlie 
steamer  between  the  ship  and  the  two  tugs,  and  divided  the  damages  received  by 
the  ship  between  herself  and  the  tugs. 
6,  Same— Appeal— Review — Conclusions  op  F^ct. 

In  a  collision  case  the  district  court's  conclusions  of  fact  will  not  be  disturbed 
when  they  involve  doubtful  questions  of  fact  depending  upon  testimony  which  is 
quite  conflicting,  and  upon  the  credibility  of  the  witnesses  examined  in  the  pres- 
ence of  the  court. 

Appeals  from  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York.     Affirmed. 

For  opinions  delivered  bj'  the  court  below,  see  44  Fed.  Rep.  392,  and 
46  Fed.  Rep.  860,  where  the  facts  are  fully  stated. 

F.  Bronaon  Wintfirop  and  Leicia  Cats  Ledyard,  for  the  Niagara. 
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■  the  Express, 
the  Charm, 
he  Starbuck. 
>HiPMAN,  Circuit  Judges. 

ge.  These  causes  arise  out  of  a  collision  whfch 
1889,  in  the  East  river,  just  above  Corlear's 
ler  Express  and  the  steamship  Niagara,  the  lat- 
;ow  of  two  steam  tugs,  the  Charm  and  Starbuck. 
awners  of  the  Niagara  against  the  Express,  and 
owner  of  the  Express  the  two  tugs  were  also 
its.  A  libel  was  also  filed  by  the  owner  of  the 
gara  and  the  two  tugs.  The  district  court  dis- 
the  Express,  and  decreed  in  favor  of  her  owner 
the  two  tugs,  and  in  favor  of  the  owner  of  tlie 
nages  against  the  two  tugs,  adjudging  that  the 
cere  in  fault  for  the  collision,  and  that  the  Ex- 
The  owner  of  the  Niagara  and  the  owners  of  the 

record  to  suggest  that  the  Express  was  culpable, 
3ls,  for  the  collision,  and  we  have  reached  a  con- 
nsiderable  hesitation.  During  the  operation  of 
3und,  she  and  the  two  tugs  were  practically  a 
om  that  time  until  the  collision  their  speed  was 
;s  an  hour,  exclusive  of  the  current,  which  was 
The  Express  was  a  fiist  and  powerful  steamer, 
;\vs  to  facilitate  her  movements;  fhe  was  unin- 
I  excursion  trip  merely  to  test  her  speed  and 
•as  clear;  she  saw  the  other  vessels  half  a  milo 
uple  sea  room  on  either  side  of  them  to  avoid 
ig  obstacle;  and  although  tliey  did  not  answer 
attentive  to  her  movements,  and  supinely  acted 
she  would  keep  out  of  their  way,  she  could  have 
cntly  far  on  either  side  of  them,  when  sufficiently 
y  risk  of  collision,  and  perliaps  ought  to  have 
ved  her  speed  after  her  last  signals  were  not 
3,  the  learned  district  judge  belore  whom  the 
3urt  below  fourrd  in  substance,  as  appears  b}'  his 
jn  would  not  have  taken  place,  and  the  vessels 
d  each  other  starboard  to  starboard,  had  not  the 
tention  to  the  movements  of  the  Express,  hauled 
card,  and  been  followed  in  that  movement  by 
vessels  were  so  near  together  that  the  Express 
1,  notwithstanding  she  immediately  reversed  her 
illy  sustain  the  findings,  stated  in  his  opinion, 
it  ])roper  on  either  of  the  tugs  or  on  the  Niagara, 
}  of  the  Charm  and  the  Niagara  were  inattentive 
ments  of  the  Express.     His  conclusions  in  these 
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particulars  cannot  safely  be  disturbed  by  this  court,  as  they  involve 
doubtful  questions  of  fact,  upon  which  the  testimony  is  quite  conflict- 
ing, and  depending  npon  the  credibility  of  the  witnesses  who  were  ex- 
amined in  his  presence.  Cooper  v.  The  Saratoga,  40  Fed.  Rep.  509; 
7%«  Thcmas  MdviUe,  37  Fed.  Rep.  271;  Jlie  Francis  T.  NicMk,  44  Fed. 
Rep.  302.  Accepting  these  conclusions  of  fact  as  correct,  the  Express 
must  be  acquitted  of  any  fault  contributing  to  the  collision.  If  she  was 
culpable  in  any  other  respects,  her  fault  was  innocuous,  because  not  a 
proximate  cause. 

The  Niagara  was  condemned  in  the  court  below  for  several  faults, 
among  them  for  following  the  Starbuck,  when  the  latter  made  the  fatal 
movement  to  starboard  which  brought  about  the  collision.  The  proofs 
indicate  that  the  arrangement  for  the  performance  of  the  towage  service 
contemplated  that  the  oflBcersand  men  of  the  Niagara  should  participate 
with  the  tugs  in  her  navigation,  and  that  the  master  of  the  Niagara 
should  allow  the  tugs  to  have  practically  command  of  her.  From  the 
time  the  tugs  took  the  Niagara  in  tow,  the  captain  of  the  Charm  stood 
upon  the  Niagara's  bridge  by  the  side  of  the  master  of  the  Niagara, 
and  gave  such  instructions  as  he  thought  proper  to  the  ma-  ,  of  the 
Niagara,  and  the  latter  communicated  the  instructions  to  the  otticers  and 
men.  The  order  by  which  she  was  starboarded,  to  follow  the  final 
movement  of  the  Starbuck,  was  communicated  by  the  master  of  the 
Niagara  to  her  quartermaster,  who  was  at  the  wheel  and  executed  the 
order. 

It  is  settled  law  in  this  country  that  a  tug,  under  the  ordinary  towage 
contract,  is  not  the  agent  or  .servant  of  the  tow  in  performing  the  service, 
but  is  an  independent  contractor;  and  consequently  that  the  tow  is  not 
liable,  upon  the  rule  respondeat  superior,  for  any  loss  occasioned  bj-  the 
faulty  navigation  of  the  tug.  But  none  of  the  adjudged  cases  decide 
that  a  tow  is  not  responsible  for  the  conse(iuences  of  a  collision  between 
herself  and  another  vessel,  when,  by  the  conduct  of  her  own  agents  or 
servants,  .she  has  been  guilty  herself,  whether  alone  or  by  participation 
with  the  tug,  of  the  wrong  or  negligence  causing  the  collision.  She  is 
not  responsible  for  the  misconduct  of  the  tug,  but  is  for  her  own  mis- 
conduct. The  circumstance  that  her  officers  and  crew  are  aboard  of  her 
at  the  time,  and  assisting  in  her  navigation,  does  not  make  her  liable 
for  the  consequences  of  a  collision.  But  if  through  their  liault,  either 
of  omission  or  commission,  sh^ collides  with  another  vessel,  she  is  an- 
swerable, and  cannot  escape  liability  because  at  the  time  she  was  in  tow 
of  a  tug.  This  is  so,  because  all  those  who  participate  in  a  wrongful 
act,  either  of  malfeasance  or  misfeasance,  whether  they  are  principals  or 
are  merely  agents  or  servants,  are  jointly  and  severally  liable  for  the 
consequences. 

The  earliest  reported  decision  in  this  country  in  which  these  questions 
were  considered  is  Sprmd  v.  Hemmingway,  14  Pick.  1.  In  that  case,  a 
brig  towed  astern  by  a  steamboat  upon  the  Mississippi  river  was  brought 
in  collision  with  a  .schooner  lying  at  anchor.  There  was  evidence  tending 
to  show  that,  in  consequence  of  the  negligence  and  bad  ;uanagement  of 
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and  conduct  of  the  steamboat,  the  vessel  in 
>le  negligence  or  unskiilfulness  of  those  who 
irown  out  of  the  track  of  the  steamboat,  and  so 
le  jury  were  instructed  in  the  court  below  that 
through  the  n^ligence,  unskiilfulness,  or  mis- 
charge  of  the  steamboat,  the  owner  of  the  brig 
ellate  court,  Chief  Justice  Shaw  delivering  the 
lie  oi  respondeat  superior,  sustained  the  correct- 
1.  In  the  course  of  the  opinion  he  pointed  out 
the  case  of  a  vessel  towed  astern  and  one  lashed 
uwing  language: 

id  astern  by  means  of  a  cable,  something  may  and 
master  and  crew  in  steering,  keeping  watch,  ob- 
and  signs,  and  if  there  be  any  want  of  care  and 
nance  of  those  duties,  and  damage  ensue,  tlien  the 
it'ing  does  not  exist;  thn  damage  is  attributable  to 
3  towed  ship,  and  they  and  their  owners  must  sus- 
lupposing  all  duties  faithfully  performed  on  board 
damage  to  be  caused  by  the  negligence  or  miscon- 
w  of  the  steamboat,  there  is  no  difference  l)etween 
irhich  is  wholly  passive,  and  the  ship  astern,  which 

'm  Prater,  the  first  adjudged  case  in  which  the 
id  by  the  supreme  coOrt,  (21  How.  18-t,;  the 
vessel  in  tow  by  a  steam  tug  and  a  vessel  at  aii- 
tug  and  the  vessel  were  in  fault.  The  court  ex- 
te  it  appeared  that  she  had  not  been  guilty  her- 
gence;  but  the  opinion  implies  that  she  would 
I  if  she  had  not  adopted  active  measures  herself 
le  court  said: 

nae  of  the  witnesses  that  If  she  bad  put  her  helm  to 
the  starboard,  as  soon  us  she  was  cast  oft.  she  might 
he  other  side  of  t^ie  James  Gray,  but  the  weight  of 
i  contrary,  and  we  are  convinced  that  she  adopted 
by  putting  her  helm  to  starboard,  and  endeavoring 
liat  the  steam  tug  had  passed. " 

Boyer,  24  How.  110,  in  which  the  collision  was 
)f  a  steam  tug  to  which  she  was  lashed  and  a 
ission  of  the  general  doctrine,  and  the  opinion 
.  Hemmingtoay  and  The  John  fVaaer.  In  The  Vir- 
309,  the  collision  was  between  a  ship  in  tow 
ying  at  anchor.  Both  the  tug  and  sHip  were 
tug  because  she  unnecessarily  took  the  ship  into 
the  dredge,  and  the  ship  because  she  ought  to 
;e  and  avoided  her  by  porting  her  helm.  Some 
on  in  the  case  of  The  Doris  Eckhoff,  recently  de- 
U.  S.  App.  129,  1  C.  C.  A.  494,  50  P"e(l.  Hep. 
imply  that  the  tow  is  not  liable  for  tlie  conse- 
tween  herself  and  another  vessel,  when  her  only 
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fault  has  been  that  of  passive  acquiescence  in  following  the  movements 
of  the  tug.  These  expressions  were  addressed  to  the  case  in  hand,  and 
ought  not  to  be  misconceived.  In  that  case  the  tug,  instead  of  observing 
a  local  law  which  required  vessels  to  be  navigated  along  the  middle  of 
the  river,  had  taken  the  tow  on  one  side  of  the  channel.  The  cause  of 
the  collision,  however,  was  a  rank  sheer,  culpably  made  by  the  tug  just 
as  she  brought  the  tow  nearly  opposite  another  vessel  proceeding  in  a 
contrary  direction.  The  tow  ported  her  helm,  and  did  all  in  her  power 
to  counteract  the  fault  of  the  tug,  but  without  avail;  and  in  the  opinion, 
this  circumstance  is  commented  on  as  controlling.  What  the  judgment 
really  decides  is  that  the  tow  was  not  responsible,  wholly  or  <in  part,  for 
the  consequences  of  a  remote  fault,  committed  by  steering  after  the  tug 
outside  the  midchannel  of  the  river. 

The  officers  and  crew  of  the  Niagara  were  none  the  less  the  agents  and 
servants  of  that  vessel,  because  in  ■performing  their  duties  in  navigating 
her  they  took  their  orders  from  the  master  of  the  Charm.  Consequently, 
the  Niagara,  because  of  their  participation  in  the  fault  by  which  the  Ex- 
press was  injured,  is  jointly  liable  with  the  tugs  for  the  injuries  done  to 
the  Express.  Both  tugs  are  liable,  because  they  were  engaged  in  a  joint 
undertaking,  were  the  property  of  the  same  owner,  and  the  collision  was 
caused  by  the  concurrent  negligence  of  the  master  of  each. 

The  decrees  below  properly  apportioned  the  damages  for  the  injuries 
of  the  Express  between  the  Niagara  and  the  tugs,  and  divided  the  dam- 
ages sustained  by  the  Niagara  between  that  vessel  and  the  two  tugs.  The 
decrees  are  affirmed,  witii  the  costs  of  this  court  to  the  owner  of  the  Ex- 
press.   As  between  the  other  parties,  no  costs  in  this  court  are  allowed. 


The  Ice  Kino. 

* 

McCai.din  et  al.  v.  The  Ice  King. 

Jn  re  Knickerbocker  Steam  Towage  Co. 

{DutrM  Court,  S.  D.  Sew  York.     December  X,  1893.) 

CoixisiON  —  Stram  Vessels  Meeting  —  Inspectohs'  Rules  —  NECEsamr  fob 

TlMKLT  SlUNALIHO. 

The  steam  tug  McCaldin  Brotbers,  going  up  tbe  Hudson  without  a  tow,  met 
nearly  head  and  head  the  steam  tug  Ice  King,  with  a  tow  on  a  hawser,  just 
below  Anthony's  Nose.  It  was  flood  tide,  on  which  tide  it  is  the  custom  for 
boats  going  up  in  that  neighborhood  to  take  tbe  middle  of  the  river.  Tbe 
captain  and  pilot  of  tbe  McCaldin  Brothers  were  under  the  influence  of  liquor, 
and  that  boat  sheered  to  the  east  side  of  the  river,  on  which  side  the  Ice 
King  was  coming  down.  Neither  of  the  boats  blew  whistles,  in  accordance 
with  tbe  Inspectors'  rules,  thoi.gh  each  was  visible  to  tbe  other  when  half  a 
mile  away.  The  McCaldin  Brotbers  was  strucli  on  her  port  bow,  and  sunk. 
Held,  that  the  chief  fault  for  the  collision  lay  with  the  McCaldin  Brothers; 
but  that,  as  it  was  impossible  to  find  that  the  giving  of  a  timely  signal  br  the 
Ice  King  might  not  have  been  of  ude  in  preventing  tbe  collision,  heU',  that 
both  vessels  were  liable. 
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H  l>y  James  McCaldin  and  another  against  the 
ecover  damages  sufTered  by  the  steam  tug  Mc- 
jsollisioii   between  the  two  boats.     The  Knicker- 
)    Ck>mpany,    as  owner  of  the  Ice  King,  filed  a 
of  liability.    .Limitation  allowed,  and  decree  for 
le   damages, 
for  libelant, 
for  claimants  and  petitioners. 

Ixidge.  A  little  after  11  o'clock  on  the  night  of 
d  steam  tvig  Ice  King,  having  a  barge  in  tow  on  a 
•  fatliotns,  in  coming  down  the  North  river,  after 
t  ^ose,  where  the  river  is  not  over  600  yards  wide, 
with  the  steaiu  tug  McCaldin  Brothers,  which  was 
»  river  and  was  looking  for  a  boat  which  she  was  to 
;oming  down.  The  stem  of  the  Ice  King,  pointing 
wn  river,  struck  the  port  l>ow  of  the  McCaldin  Broth- 
iading  probably  some  three  or  four  points  towards  the^ 
om  the  eCfects  of  which  the  McCaldin  Brothers  sank 
>le  to  reach  the  western  shore  of  the  river,  and  two  of| 
owned.  The  first  above  libel  was  filed  to  recover  the^ 
LUg,  and  the  owners  of  the  Ice  King  subsequently  filed! 
>r  limitation  of  liability,  and  at  the  same  time  denied' 
n  was  by  any  negligence  of  their  tug. 
itiicting  testimony,  I  find  the  following  facts:    (1)  That 

time  of  collision  was  running  at  least  two  hours  flood;' 
he  understood  practice  of  boatmen,  the  proper  course 
lin  Brothers  on  the  flood  tide  was  near  the  middle  of  the 
the  easterly  shore  for  the  benefit  of  tugs,  with  tows,  com- 
>und  Anthony's  Nose;  (3)  that  the  place  of  collision  was 
n  300  feet  from  the  easterly  shore,  and  not  more  than  an 
nile  below  Anthony's  Nose,  as  must  be  inferred  not  merely 
ivect  testimony,  but  from  the  place  where  the  wreck  was 
ssing  the  river,  to  wit,  considerably  above  Anthony's  Nose; 

signals  were  given  by  either  boat  to  the  other  until  they 
i200  or  250  yards  of  each  other;  (5)  that  the  McCaldin's  cap- 
ilot  were  under  the  influence  of  liquor;  (6)  that  both  tugs 
jKwition  to  show  each  other  their  colored  lights  when  over  a 
distant  from  each  other,  the  McCaldin  Brothers  being  then 
le  westerly  side  of  mid  river,  but  working  over  gradually  to- 
;  easterly  shore,  along  which  the  Ice  King  was  proceeding;  (7) 
AcCaldin  Brothers  showed  her  green  light  to  the  red  light  of 
Ling,  before  the  Ice  King  had  got  around  Anthony's  Nose,  but 
Is  showed  her  green  light  to  the  green  light  of  the  Tee  King, 
i  McCaldin  Brothers,  by  working  over  to  starboard  and  porting, 
her  red  light,  when  near  the  Ice  King;  (8)  that  the  McCaldin 
8  was  in  fault  for  going  over  to  the  east  side  of  the  river  on  the 
de,  80  as  to  interfere  with  the  usual  course  of  the  Ice  King;  she 
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probably  went  there  to  see  if  the  boat  she  was  in  search  of  was  in  tow 
of  the  Ice  King,  and  she  was  also  in  fault  for  not  signaling  at  a  proper 
distance;  (9)  that  at  no  time  when  the  boats  were  within  a  quarter  of  a 
mile  of  each  other,  and  probably  upwards  of  a  quarter  of  a  mile,  was  the 
green  light  of  the  McCaldin  Brothers  as  much  as  a  point  on  the  star- 
board bow  of  the  Ice  King,  as  is  apparent  from  consulting  a  chart  of  the 
cliannel  of  the  river;  and  the  omission  of  any  timely  signal  by  the  McCal- 
din Brothers  was  also  a  violation  of  the  inspectors'  rules. 

Considering  that  the  McCaldin  Brothers  is  chiefly  to  blame  for  this 
collision,  I  have  hesitated  much  in  determining  whether  the  nonobserv- 
ance  of  the  inspectors'  rules  ought  to  be  deemed  a  proximate  cause  of  the 
collision  in  the  present  case.  But  I  find  it  impossible  to  hold  that  the 
giving  of  the  required  signal  by  the  Ice  King  would  not  probably  have 
been  of  any  use;  still  less,  to  say  that  it  could  not  possibly  have  been  of 
use.  The  Pm^mjlvania,  19  Wall.  125,  136;  The  Dents,  29  Fed.  Rep. 
528. 

It  is  clear  from  the  testimony  that  the  pilot  of  the  McCaldin  Brothers 
was  navigating  under  a  misapprehension  as  to  the  state  of  the  tide; 
and  that  he  was  going  over  to  the  east  shore,  conceiving  the  tide  to 
be  ebb,  where  he  says  he  would  not  have  gone  had  he  known  the  tide  to 
be  flood.  A  timely  whistle  from  the  Ice  King,  whether  of  one  blast, 
or  of  two  blasts,  would  have  made  known  her  intention  to  the  Mc- 
Caldin Brothers,  and  would  naturally  have  tended  to  correct  her  pi- 
lot's mistake.  It  cannot  be  said  that  the  rules  as  to  giving  signals 
are  not  designed  to  correct  gross  mistakes,  or  even  stupid  blunders. 
They  are  prescribed  for  the  very  purpose  of  coming  to  a  common  un- 
derstanding and  of  preventing  mistakes,  whether  slight  or  gross.  Tlic 
Connecticut,  103  U.  S.  710,  713;  The  Clam  and  The  Itdiance,  49 
Fed.  Rep.  765,  767,  768;  The  T.  B.  Van  Hmiten,  50  Fed.  Rep.  590; 
The  Amos  0.  Barsiow,  Id.  623.  The  course  of  the  two  boats  was  so 
nearly  head  and  head  that  they  cannot  be  exempted  from  the  operation 
of  the  rules.  Even  the  pilot  of  the  Ice  King  esjtimates  that  the  dis- 
tance they  would  have  passed  and  cleared  each  other,  had  not  the 
McCaldin  Brothers  made  her  sheer  to  starboard,  as  he  alleges  she  did, 
would  only  have  been  some  75  to  100  feet.  For  some  time,  there-. 
fore,  they  must  have  been  very  nearly  head  and  head,  and  the  obli- 
gation to  give  timely  signals  was  equally  obligatory  on  each.  I  do 
not  find  that  any  of  the  cases  cited  by  the  claimants  would  excuse 
the  Ice  King's  omission  of  the  signal. 

I  am  obliged,  therefore,  to  hold  both  vessels  responsible,  and  to  al- 
low the  McCaldin  Brothers  to  recover  one  half  her  damages,  not  ex- 
ceeding, however,  the  stipulated  value  of  the  Ice  King  and  her  freight 
in  limitation  of  her  liability,  to  which  I  find  the  owners  entitled,  or 
if  other  claims  appear,  her  pro  rata  of  such  value. 
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r.  Bank  v.  J.  S.  Keatos  Lumbeb  Co.  el  aL 

>-urt  N.  D.  Ill*noi»,  &  B.    October  31, 1893.) 

IK  or  Aj>pucation. 

.fxg.  18,  1888,  8  8,  (35  St.  at  Large,  p.  4SS,)  which  provides  that 
OVQ  a  csrase  at  the  time  or  before  he  is  required  by  the  state 
o  plead  or  answer,  a  petition  for  remoTal  filed  after  the  statu- 
erins  has  expired  comes  too  late,  even  though  filed  within  the 
-wering  \>y  order  of  court,  where  such  order  la  based  on  a  stipu- 
Iter  expiration  of  the  statutory  period. 

xnotion  to  remand.     Motion  granted, 
,  for  complainant, 
r  the  J.  S.  Keator  Lumber  Company, 
or  Thompson  &  Root. 

Ltict  Judge.  This  cause  was  originally  commenced  in 
of  Rock  Island  county,  in  this  state,  and  removed  to 

petition  of  the  defendants  Thompson  &  Root.  A  mo- 
;de  to  remand  the  same  upon  two  grounds:  First,  that 
removal  was  not  filed  in  apt  time;  second,  that  no  sepu- 
y  is  shown  in  the  case  which  justifies  the  removal  of  the 
)f  the  defendants  Thompson  &  Root.  The  record  shows 
iiints  Thompson  &  Root  were  brought  into  the  court  as 
y  publication  of  notice  under  the  laws  of  the  state  of  Hli- 

to  chancery  practice;  that,  by  the  published  notice,  these 
;re  required  to  appear  in  the  case  on  the  first  da}'  of  the 
)tember  term  of  said  court,  which  was  on  the  5th  day  of 
.892;  that  said  notice  was  published  in  time  to  require  the 
)  make  answer  at  the  time  mentioned;  that  no  appearance 
by  said  defendants,  or  answer  or  plea  filed,  at  the  time  re- 
le  notice,  and  under  the  statute,  but  that,  on  the  13th  day 
er,  a  stipulation  in  writing  was  made  and  filed  in  the  cause 
5  complainant  and  these  defendants,  by  which  these  defend- 
;iven  10  days'  further  time  in  which  to  plead  in  the  cause; 
urt,  in  pursuance  of  such  stipulation,  entered  an  order  ex- 
.e  time  for  the  defendants  to  plead  10  days  from  the  date  of 
ilation',  and  that,  on  the  22d  day  of  September,  the  said  de- 
filed their  petition  and  bond  for  the  removal  of  the  cause  to 
t 

11 3  of  the  act  of  August  13,  1888,  determining  the  jurisdiction 
Tcuit  courts  of  the  United  States,  and  regulating  the  removal  of 
m  the  state  courts,  (25  St.  at  Large,  p.  433,)  provides  that  a  de- 
desiring  to  remove  a  cause  from  a  state  court  to  the  federal  court 
)  80  "at  the  time  or  any  time  before  the  defendant  is  required  by 
fs  of  the  state,  or  the  rule  of  the  state  court  in  which  such  suit  is 
>t,  to  answer  or  plead  to  the  declaration  or  complaint  of  the  plain- 

Settion  16,  c.  22,  Rev.  St.  111.,  governing  the  practice  in  courts 

v.52f.no.ll— 57 
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of  chancery,  provides  that  "every  defendant  who  shall  be  summoned, 
served  with  a  copy  of  the  bill  or  petition,  or  notified  as  required  in  this 
act,  shall  be  held  to  except,  demur,  plead,  or  answer  on  the  return  day 
of  the  summons;  *  *  *  or  in  case  of  service  by  copy  of  the  bill,  or 
by  notice,  at  the  expiration  of  the  time  required  to  be  given,  or  within 
such  further  time  as  may  be  granted  by  the  court;  or,  in  default  thereof, 
the  bill  may  be  taken  as  confessed."  It  is,  therefore,  clear  from  the 
statutes  of  Illinois  that  these  defendants  were  required  to  plead;  and  by 
the  federal  statutes  in  r^»rd  to  the  removal  of  cases  they  were  required 
to  file  their  application  for  removal  on  the  5th  day  of  September.  But 
it  is  insisted  that,  inasmuch  as  the  time  for  these  defendants  to  plead 
was  extended  by  an  order  of  court,  and  application  for  removal  was  made 
before  the  expiration  of  that  extension,  therefore  the  application  for  re- 
moval was  made  in  apt  time.  I  do  not  concur  in  this  view.  The  stat- 
ute requiring  the  application  for  removal  to  be  made  at  or  before  the 
time  the  defendant  is  required  to  plead  has  been  held  to  be  imperative. 
-4t<^n  v.  Gitgnn,  39  Fed.  Rep.  626;  Krfie  v.  Indemnity  O).,  40  Fed.  Rep. 
545;  Rogerg  v.  Van  Nortwidc,  45  Fed.  Rep.  513.  These  defendants,  then, 
were  in  default,  and  had  lost  their  right  of  renraval  on  the  13th  day  of 
September,  when  the  rule  extending  the  time  to  plead  was  altered  in 
pursuance  of  the  stipulation  of  the  complainant;  and  I  cannot  see  bow 
this  stipolatiou,  or  the  order  of  court  made  in  pursuance  thereof,  can  be 
construed  to  restore  to  the  defendants  the  right  of  removal  which  they 
had  lost.  The  complainant  may  have  been  entirely  willing  that  these 
defendants  should  have  the  right  to  put  in  any  defense  which  they  might 
have  in  the  state  court,  but  a  mere  agreement  to  that  effect  is  not  and 
cannot,  in  justice,  be  held  to  waiv-e  or  restore  to  the  defendants  the  tight 
of  removal  which  tliey  had  lost.  For  these  reasons  the  motion  to  re- 
mand is  sustained,  without  considering  or  passing  upon  the  qoestioa 
whether  or  not  the  case  presents  a  separable  cause  of  action  which  voold 
entitle  these  deleudants  to  remove  the  case. 


O'Keefe  tt  al.  V.  Cahnoh  tt  oL 

(Circuit  Court,  D.  yt-nUinn.    Xoveaber  14.  18M.) 

Qnrma  TrrtB— Mixnfo  Cum— Ptiiprce — .\ij.b6atiot?  or  Fact  as*  IiAV. 

In  msuli  toqaiet  the  title  to  cenain  mining  lands,  mnalle^atiooia  tkeiaswirfihat 
the  lands  do  not  contain  known  minerals  in  lode  deposits,  of  injjrirnt  T«lae  le  pav 
for  xrorkiag  ttaem.  is  a  statement  of  fact,  not  a  ooncltision  of  lav. 

An  alle<^tion  that  rp«p<^ndents  are  owners  of  said  land  bj  virtaeof  a< 
revancv  is  a  conoiu»icn  of  fact,  and  not  of  law. 
Sajie— Pate  or  Appucatiox  fob  a  Patett. 

An  aliesativn  that  the  respondents'  applicatioa  for  a  pateat  to  tke 
p',a»-er  grr^uaj  was  made  be 'ore  ite  .ocAtiOn  of  a  lode  aUeg«d  to  i 
s'jffioioDt.  without  slit  ring  tbe  date  of  sach  application. 
Save — Livt^*  Aimix  Ctrr  Lunrs. 

Aq  aLivaticn  that  the  ia^iis  are  within  the  oorporato  Uaitoef  ACi^.aad 
the  re«i/^-i.ucu:3  <Ar<i  lue  owiLers  atid  uocjp.ers  of  the  ssrfaee,  tTtThwi  amr < 
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jire^  title  to  them  or  takoa  an;  step*  to  do  to,  or  that  they 
3Uptecl  as  a  place  of  business,  Is  impertinent,  for  it  does  not 
aay  not  be  taken  as  a  mining  claim  if  valuable  for  the  minerals 


.    by    Will    O'Keefe  and  John  D.  Brayman  against 
Theodore  H.  Kleinschmidt,  and  Edward  W.  Knight, 
irtplainants'  title  to  certain  mining  lands.     On  objec- 
Sustained  in  part. 
plaintiffs, 
for  defendants. 

trict  Judge.      Plaintiffs  filed  their  bill  of  complaint 

IS,  which   presents  a  suit  for  the  quieting  of  their  title 

»  ground  described  in  the  bill.     Defendants  filed  their 

i\l,  and  to  this  answer  plaintiffs  have  filed  certain  objec- 

l  objection  is  that  the  following  allegations  in  the  answer 

ng  hut  the  statement  of  conclusions  of  law,  namely: 

further  answering,  allege  that  said  lands  never  contained, 

contain,  known  minerals  in  lode  deposits  of  any  value  suRi- 

expense  of  exploitation  or  expenditure  in  the  effort  to  extract 

.hat  these  defendants  are  the  owners  and  possessed  of  the  said 

the  8.  E.  \  of  sec.  31,  under  and  by  virtue  of  a  grant  and 

sreot  from  the  Northern  Pacific  Kailroad  Company,  and  by  rea- 

i  the  owners  of,  and  the  whole  thereof." 

gallons  are  not  legal  conclusions,  but  allegations  of  f&ci. 
A\  that  it  does  not  contain  known  minerals  in  lode  deposits 
I  sufficient  to  justify  expense  of  exploitation  or  expenditure, 
t  to  extract  the  same,  is  but  one  mode  of  alleging  that  the 
loninineral.  It  has  been  held  by  the  supreme  court  that 
his  kind  is  nonmineral.  The  allegation  that  the  defendants 
lers  of  said  land  by  virtue  of  a  conveyance  from  the  Northern 
ilrond  Company  is  certainly  not  a  legal  conclusion,  but  one  of 
allegation  of  ownership,  without  stating  how  the  ownership  was 
is  the  allegation  of  a  fact.  It  was  not  necessary  to  state  the 
ne  conveyance  by  said  company.  That  is  not  the  point  pre- 
ul  as  to  whether  it  became  the  owner  by  such  conveyance. 
:>]ection  that  defendants  do  not  state  in  their  answer  tlie  date  of 
pWcalion  for  a  patent  to  the  premises  as  placer  ground  is  not 
.  It  is  stated  that  it  was  prior  to  the  location  of  the  Banker's 
erlodti.  This  was  sufficient.  The  patent  obtained  subsequently 
e  government  would  relate  to  this  date,  and  it  might  be  deter- 
at  that  date  as  to  whether  the  said  lode  was  then  known  to  exist. 
M,  it  would  be  excluded  from  the  grant  made  by  the  patent;  if 
would  pass  with  the  placer  patent.  All  that  it  was  necessary  to 
was  that  the  application  was  made  prior  to  the  location  of  said 

e  third  objection  ia  that  the  following  allegations  are  impertinent: 
.nd  for  atuitber  and  additional  separate  answer  these  defendants  allege 
»i\ot  the  premises  describodia  complainants'  bill  were,  prior  to  the  pre- 
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tended  location  of  the  alleged  Banker's  Daughter  lode,  ever  since  have  been, 
and  now  are.  part  and  portion  of  the  city  of  Helena,  county  of  Lewis  and 
Clarke,  and  state  of  Montana,  the  same  being  an  incorporated  city;  and  said 
premises,  and  the  whole  thereof,  then  did,  and  ever  since  have  been,  and  now 
do,  lie  within  the  corporate  limits  bf  the  said  city;  and  that  these  defendants 
were  at  the  date  last  aforesaid,  ever  since  have  been,  and  now  are,  the  own- 
ers and  actual  occupants  of  the  surface  ground  of  said  premises,  and  the 
whole  thereof,  and  have  actually  had  the  possession  thereof  during  all  the 
period  last  aforesaid." 

There  is  no  claim  in  these  allegations  that  the  city  has  acquired  any 
title  to  said  premises,  or  taken  any  steps  to  acquire  the  same  through 
its  officers.  It  is  not  claimed  that  the  same  has  been  reserved  by  any 
order  of  the  president  of  the  United  States.  There  is  no  claim  that  it 
has  been  usually  occupied  as  a  place  of  business,  or  in  fact  any  allega- 
tion in  the  above  that  would  show  that  it  might  not  be  taken  as  a  min- 
ing daim  if  valuable  for  the  minerals  therein  contained.  This  objection 
is  therefore  good,  and  this  allegation  should  be  stricken  from  the  answer. 


Miller  v.  Clark  et  at. 

(OtrcuU  Court,  D.  CormecUctU.    August  8, 1S9&) 

No.  61ft. 

1.  Appbai,— DisKissAL— Pbooxedi^os  Bbi«w— JuRisDtortov  OT  Circuit  Cocbt. 

One  of  six  legatees  eotltled  under  the  will  to  equal  shares  in  the  residuary  estate 
filed  a  bill  against  her  colegatees  to  compel  them  to  pay  to  the  executor  $5,377.88, 
which  they  claimed  by  gift  inter  vivos  from  the  testatrix.  The  circuit  ooort  dis- 
missed the  bill  on  the  merits,  and,  plaintiff  having  appealed,  the  supreme  court  dis- 
missed the  appeal,  holding  that  the  interest  of  plaintiff  was  only  one  sixth  of  that 
sum,  and  insufBoient  to  give  that  court  jurisdiction.  Held,  that  Ibis  decision  was 
also  decisive  against  the  jurisdiction  of  the  circuit  court,  and  on  a  bill  of  review  the 
original  decree  should  be  reversed,  and  the  bill  dismissed  for  want  of  jurisdiction, 
without  prejudice;  but  plaintiff  is  not  entitled  to  have  the  proceedings  erased  from 
the  docket. 

2.  Same— CioBTS. 

In  thus  reversing  Its  decree  and  dismissing  the  bill,  the  circuit  court  had  no 
power  to  order  restitution  of  the  costs  of  the  appeal,  the  same  having  been  paid  by 
plaintiff  in  pursuance  of  the  mandate  of  the  supreme  court. 

8.  Samb. 

Nor,  under  the  circumstances,  would  the  circuit  court  order  restitution  of  costs 
paid  by  plaintiff  under  its  original  deoree  dismissing  the  bill  on  the  merits,  for 
plaintiff  was  in  fault  in  invoking  a  jurisdiction  to  which  she  had  no  right  to  resort; 
and  for  the  same  reason  the  costs  of  the  bill  of  review  should  not  be  taxed  in  her 
favor. 

In  Equity.     On  motion  for  judgment  on  a  bill  of  review. 

The  original  proceeding  was  a  suit  brought  by  Martha  A.  Miller,  as 
legatee  under  the  will  of  Mrs.  Irene  Clark,  against  five  other  legatees,  who 
were  entitled  with  her  to  equal  shares  in  the  residuary  estate.  The  par- 
pose  of  the  bill  was  to  compel  defendants  to  payto  the  executor  $5,377.83, 
which  they  claimed  by  gift  inter  virus  from  the  testatrix.     The  court  ren- 
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iiiig   the  cause  on  the  merit?.     40  Fed.  Rep.  15. 
to  the  supreme  court,  which  dismissed  the  appeal, 
tiff's  interest  in  the  sum  in  litigation  was  only  one 
'.SOi,  the  amount  was  insufficient  to  confer  juris- 
225,  11    Sup.  a.  Rep.  300.     The  mandate  of  the 
•ed  complainant  to  pay  the  costs  of  appeal.     There- 
ought  this  bill  of  review,  praying  that  the  decree  of 
ould   he  set  aside,  and  a  decree  entered  dismissing 
of  jurisdiction.     Defendants  specially  demurred  to 
und.  that  it  did  not  show  that  the  costs  had  been  paid 
i  mandate,  or  give  any  excuse  for  their  nonpayment. 
.N,  J.~)  overruled  the  demurrer,  but  held  that  the  costs 
re  complainant  was  entitled  to  a  hearing  on  the  hill  of 
Hev>.  8.'>0.      No  order  was  made  or  asked  fixing  a  time 
costs  tnust  be  paid,  but  they  were  paid  and  accepted 
>unsel  over  two  months  thereafter,  and  the  court  subse- 
t  this  was  not  such  delay  as  would  debar  complainant 
p\>\emental  bill  alleging  such  payment.     49  Fed.  Rep. 
ing  is  now  on  a  motion  for  judgment  on  the  bill  of  re- 
ant  also  asking  that  the  costs  of  the  original  suit  paid  by 
•land  in  the  supreme  court  be  ordered  to  be  refunded  to 
he  costs  of  the  hill  of  review  be  taxed  in  her  favor, 
aldwin,  for  plaintiff. 
lard,  for  defendants. 

District  Judge.  This  is  a  motion  for  judgment  on  com- 
A  of  review,  praying  for  a  reversal  of  the  decree  in  the  orig- 
nd  that  said  decree  be  declared  void,  and  all  proceedings 
n  from  the  files  of  this  court,  and  for  other  relief.  Defend- 
ed to  the  bill  of  review,  and  the  demurrer  was  overruled. 
A  case  is  reported  in  MiUer  v.  Clark,  40  Fed.  Rep.  15.  De- 
fect to  a  reversal  of  the  decree.  They  claim  that  the  circuit 
jurisdiction  of  the  cause,  and  they  therefore  ask  that  the  bill 
)e  dismisaed.  It  seems  to  me  that  the  opinion  of  the  supreme 
le  United  States,  dismissing  the  appeal  in  the  original  cause  on 
d  that  it  had  no  jurisdiction  of  the  appeal,  is  decisive  as  to  the 
on  of  this  court.  The  court  there  finds  that  the  interest  of  the 
in  the  amount  in  dispute  is  only  $806,301.  Miller  v.  Clark, 
j,  225, 11  Sup.  Ct.  Rep.  300.  Furthermore,  all  the  questions, 
baps  a  single  exception,  discussed  upon  this  motion,  appear  to 
en  raised  on  the  hearing  of  the  demurrer  to  the  bill  of  review. 
lision  of  Judge  Shipmajj  overruling  said  demurrer  holds  that  the 
ng  of  the  sapreme  court,  deciding  that  it  had  no  jurisdiction,  is 
ible  to  this  case,  and  is  conclusive  on  that  point, 
.plainantalsoasks  that  defendants  be  ordered  to  refund  to  her  the 
I  the  original  action  paid  by  her  in  this  court,  and  in  the  supreme 
of  the  United  Stales,  and  that  the  costs  of  the  bill  of  review  be 
in  hur  favor.    To  award  restitution  of  the  costs  in  the  supreme 
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court  would  be  a  practical  revereal  of  the  judgment  of  that  court,  and  a 
nullification  of  its  mandate.    See  Miller  v.  Clark,  47  Fed.  Rep.  851. 

In  claiming  restitution  of  the  costs  paid  under  the  fonner  decree  in 
this  court,  complainant  has  more  show  of  authority.  It  maj'  now  be 
considered  as  settled  that  a  circuit  court  has  the  power,  in  a  proper  case, 
to  order  a  restitution  of  money  paid  under  a  decree  which  it  hi^d  not  the 
jurisdiction  to  make.  Fhiel  Co.  v.  Brock,  139  U.  S,  216,  11  «up.  Ct. 
Bep.  523.  When  cases  brought  originally  to  tlie  circuit  court  are  dis- 
missed for  want  of  jurisdiction  in  such  court,  no  costs  are  allowed  in  the 
circuit  court.  HomthaU  v.  Collector,  9  Wall.  660;  PenUarge  v.  Kirby,  20 
Fed.  Rep.  898.  With  the  light  now  aflforded  by  the  decision  of  the  su- 
preme court  dismissing  the  appeal,  it  is  seen  that  this  case  should  never 
have  been  brought  to  the  circuit  court,  and  should  have  been  dismissed 
at  the  outset  for  want  of  jurisdiction,  and  therefore  without  costs  to  either 
party.  It  was,  in  fact,  tried  and  dismissed  on  the  merits,  and  costs 
were  awarded  the  defendants;  and,  except  for  the  want  of  jurisdiction, 
that  decision  was  presumably  and  apparently  correct.  Before  having 
that  decision  reviewed  and  set  aside,  complainant  was  obliged  to  pay 
the  costs  so  awarded,  as  well  as  the  costs  in  the  supreme  court.  AtiUer 
V.  Clark,  47  Fed.  Rep.  850.  It  seems  just  that  defendants  should  retain 
these  costs.  The  supreme  court  gives  the  defendants  costs  in  such  cases 
wherever  it  thinks  it  has  the  power  to  do  so.  Winchester  v.  Jackwn,  3 
Cranch,  514;  Amesaqr  v.  Osbonies,  9  Wall.  567;  Montalet  v.  Murray,  4 
Cranch,  46;  Railroad  Co.  v.  Simn,  111  U.  S.  379,  4  Sup.  Ct.  Rep.  510. 
The  latter  case  was  one  of  an  improper  removal  from  a  state  court  to  a 
circuit  court.  By  a  special  statute  the  circuit  court  is  directed,  in  such 
cases,  to  make  such  order  as  to  costs  as  shall  be  just.  The  defendant 
obtained  the  removal  of  the  case  to  the  circuit  court,  and,  after  being 
defeated  on  a  trial  of  the  merits,  obtained  by  writ  of  error  a  reversal  of 
judgment  on  the  ground  that  the  circuit  court  had  no  jurisdiction.  The 
court  say: 

"It  Is  clear  that  the  plaintiffs  in  error,  having  wrongtuUy  caused  the  re- 
moval of  the  case  from  the  state  court,  ought  to  pay  the  costs  incurred  in  tbe 
circuit  court.  Altliough  in  a  formal  and  nominal  sense  the  plaintifFs  in  error 
prevail  in  obtaining  a  reversal  of  the  judgment  against  tliem,  the  cause  of 
that  reversal  is  their  own  fault  in  invoking  a  jurisdiction  lo  which  they  had 
no  right  to  resort,  and  its  effect  is  to  defeat  the  entire  proceeding  which  they 
originated  and  have  prosecuted.  In  a  true  and  proper  sense,  the  plaintiffs  in 
error  are  the  losing,  and  not  the  prevailing,  party." 

In  the  present  case  the  complainant  selected  this  court  as  tlie  tribunal  to 
determine  the  question  of  her  right  to  this  fund.  The  defendants  were 
forced  to  come  into  this  court  against  their  objection,  raised  by  a 
demurrer,  and  to  contest  the  claims  of  the  complainant  before  this  court. 
Now,  complainant,  having  been  defeated  in  the  tribunal  of  her  choice, 
seeks  to  have  these  proceedings  set  aside,  and  to  prosecute  her  claims 
before  another  tribunal.  The  underlying  principle  by  which  the  ques- 
tion of  costs  is  to  be  determined  is  that  they  shall  be  taxed  in  favor  of 
the  prevailing  party.     In  the  cases  of  restitution  which  have  been  cited 
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alv^^ays  been  an  erroneous  judgment  for  a  substan- 

ought   not  to  order  the  costs  returned  unless  it  is 

to  do  so  by  strict  law,  and  I  think  it  is  not.     The 

J  the  claim  for  costs  of  the  bill  of  review. 

IS  that  the  original  cause  should  be  erased  from  the 
J  claitn  that  this  court  cannot  erase  the  cause  from 
of  the  mandate  of  the  supreme  court  directing  exe- 
\  cite  the  case  of  Bridge  Co.  v.  Steioart,  3  How.  413, 
claim.       In  Iron  Co.  v.  Stone,  121  U.  S.  631,  7  Sup. 

circuit  court  had  rendered  a  decree  dismissing  the 

The  supreine  court,  on  appeal,  held  that  the  circuit 
diction,  and  awarded  costs  in  the  supreme  court.    The 

far  as  regards  the  case  in  the  circuit  court,  seem  to 
\tiaiiy  the  same  as  in  the  present  case,  and  the  jndg- 
ihat  case  appears  to  be  proper  here, 
r  writ  of  restitution  and  for  costs  is  denied.  The  decree 
.he  origiiial  action  brought  by  this  complainant  against 
',  is  reversed,  and  the  bill  in  that  action  is  dismissed  for 
tion,  and  without  prejudice. 


3t.  Loins,  K.  &  N.  W.  Ry.  Co.,  (Kelly,  Intervener.) 

(Circutt  Court,  S.  D.  Iowa,  E.  D.) 
"  Freioht— Liability  for  Negligenxe  — Limitation  bt  Contract— 

>peT,  by  rail,  of  a  hone  worth  91,500,  signed  a  live-stock  contract  pro- 
it,  "tno  liability  of  the  company  for  valuable  live  stock  shall  not  exceed 
ach  animal."  Held,  that  this  was  not  merely  an  agreed  valuation  of  the 
It  an  attempt  to  limit  the  carrier's  responsibility  for  negligence,  and  was 
void.  Hart  v.  Railroad  Co.,  5  Sup.  Ct.  Kep.  151, 112  U.  a  8S1,  distin- 
RaUrond  Co.  v.  Lockieood,  17  Wall.  357,  followed. 
LLowiso  Stats  Decisions. 

estion  whether  a  carrier  can  stipulate  for  exemption  for  liability  for  its  own 
ice  is  a  matter  of  genera)  law,  upon  which  the  federal  courts  will  exercise 
in  indgment,  independent  of  state  decisions,  although  jurisdiction  attaches 
by  virtue  of  the  citizenship  of  the  parties,  and  the  contract  was  made  and 
in  ormed  nithlii  the  state. 

uity.  Bill  by  Dan  P.  Eells,  trustee,  etc.,  against  the  St.  Louis, 
&  Northwestern  Rail  way  Company.  Intervening  petition  by  Isaac 
;a,in8t  the  receiver,  \V.  W.  Baldwin,  to  recover  the  value  of  a  horse 
to  have  been  killed  by  the  receiver's  n^ligence  while  in  course 
sportation.    Heard  on  exceptions  to  the  master's  report.     Over- 

].  Roberts,  for  intervener. 

if.  Trimble  and  Palmer  Trimble,  for  receiver. 

J0150S,  District  Judge.  Pending  the  proceedings  in  the  original 
n,  Isaac  Kelly,  by  leave  of  the  court,  filed  his  petition  of  inter- 
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vention  against  W.  W.  Baldwin,  as  receiver  of  the  defendant  railway 
company.  His  cause  of  action  is,  in  substance,  that  about  August  6, 
1887,  and  while  said  Baldwin,  as  receiver,  was  operating  said  line  of 
railway,  iptervener  was  the  owner  of  a  valuable  horse,  of  the  value  of 
$1,500,  which  intervener  delivered  to  said  receiver  for  transportation 
over  said  railway;  and  that,  while  being  so  transported,  said  horse,  by 
the  carelessness  and  negligence  of  said  receiver,  was  injured  and  damaged 
in  the  sum  of  $1,200,  for  which  intervener  demands  judgment.  An  or- 
der of  reference  to  the  master  was  entered.  Defendant  receiver's  answer 
(su  far  as  affecting  the  question  now  under  consideration)  alleges  that 
said  horse  was  shipped  as  a  common  horse,  and  not  as  a  valuable  horse, 
and  at  the  usual  tariff  for  common  horses;  and  that  the  shipper  signed 
a  "live-stock  contract,"  which  contains  the  provision:  "It  is  also  agreetl 
that  the  liability  of  the  company  for  damage  to  valuable  live  stock  shall 
not  exceed  one  hundred  dollars  for  each  animal,  except  by  special  agree- 
ment;" and  thereby  the  liability,  in  case  said  horse  was  damaged,  wa? 
limited  to  $100;  and  that  said  shipper  understood  that  he  was  sliipping 
said  horse  on  a  valuation  of  $100,  and  that  if  he  shipped  said  horse  at  a 
greater  valuation  he  would  have  to  pay  a  greater  rate  than  the  rate  he 
did  pay.  To  so  much  of  said  answer  as  sets  up  that  the  shipper  "un- 
derstood "  the  shipping  to  be  at  the  valuation  of  $100,  and  that  the  shi  j>- 
ping  at  a  higher  valuation  would  compel  the  payment  of  a  higher  rate 
than  that  paid,  the  intervener  filed  exceptions,  on  the  ground  that  the 
writing  set  up  was  conclusive;  and  to  the  contract  limitation  set  up  he 
excepts  on  the  ground  that  the  receiver  cannot  thus  limit  his  liability  for 
negligence.  The  master  heard  counsel  upon  these  exceptions  to  answer, 
and  has  filed  his  report  sustaining  them.  To  this  report  the  receiver 
has  filed  exceptions.  The  only  matter  now  to  be  decided  is  raised  by 
the  exceptions  to  the  master's  report. 

Counsel  do  not  disagree  that  under  the  authority  of  Hart  v.  Railroad 
Co.,  112  U.  S.  331,  5  Sup.  Ct.  liep.  151,  a  public  carrier  may  agree 
with  the  shipper  as  to  the  valuation  of  the  property  carried;  and  that 
such  valuation,  forming  the  basis  of  the  charges  by  the  carrier,  and  in  a 
contract  fairly  made  and  agreed  to  by  the  shipper  before  the  shipment 
is  entered  upon,  is  binding  on  the  shipper,  and  limits  the  extent  of  his 
recovery,  even  as  against  the  negligence  of  the  shipper.  The  receiver 
contends  that  the  contract  above  quoted  is  within  the  rule  announced  in 
the  Haii  Qnse.  The  master's  finding  is  adverse  to  this  contention,  and 
holds  this  contract  provision  is,  in  effect,  an  attempt  to  8ti])ulate  against 
the  consequences  of  the  carrier's  negligence,  and  not  an  agreement  as  to 
valuation.  Counsel  for  receiver  do  not  in  their  brief  combat  the  propo- 
sition that  a  public  carrier  may  not  by  contract  stipulation  exempt  him- 
self from  the  consequences  of  his  negligence.  But  they  contend  that  the 
contract  in  question,  taken  in  connection  with  the  averments  of  the  an- 
swer, makes  an  agreetl  valuation  of  tHe  property,  and  therefore  conforms 
to  the  Hart  Gise,  supra. 

The  averments  of  the  answer  cannot  be  permitted  to  enlarge  the  con- 
tract provision.     The  answer  contains  no  allegations  entitling  the  receiver 
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ntraoi.       All  previous  and  contemporaneous  verbal 

ements   are   merged  in  the  contract,  and  tiie  con- 

.    or  enlarged  by  parol  testimony.     It  must  stand 

lin    terms.       1  Greenl.  Ev.  §  305;  Ang.  Carr.  (4th 

i  V.   Ir<yn    Co.,  14  Wall.  579;  Hart  v.  Rnilrond  Co., 

p.  Ct.  Rep-  151;  GiU>ert  v.  Pbno  Co.,  119  U.  S.  491, 

le  question  presented,  with  reference  to  the  contract 
g  to  exempt  the  carrier  from  the  consequences  of  his 
^ard  must  be  bad  to  the  pleadings  herein  and  the 
inted.  This  action  does  not  grow  out  of  any  liability 
?T  than  that  of  negligence.  The  petition  of  intervene 
igence  of  the  receiver,  and  on  n^ligence  alone.  And, 
le  intervener  may  have  been  damaged,  yet,  if  the  darn- 
el from  any  other  cause  than  negligence,  the  intervener 
irein.  Whatever  might,  therefore,  be  the  effect  of  the 
n  in  any  case  not  founded  on  the  carrier's  negligence  is 
uestion  under  consideration.  The  only  question  to  be 
hether  this  contract  provision  is  valid  and  enforceable 
^rvener  when  the  property  shipped  has  been  damaged 
elver's  negligence. 

.  of  shipment  was  made  and  shipment  wholly  performed 
te  of  Missouri,  and  counsel  for  the  receiver  have  cited 
leckied  by  the  supreme  courts  of  Missouri  and  Illinois, 
lied  to  be  decisive  in  favor  of  the  receiver's  position  herein. 
i\y  we  may  regard  the  decisions  of  those  courts,  and  the 
ifested  in  their  decisions,  it  is  unnecessary  to  examine  these 
3  supreme  court  of  the  United  States,  by  an  unbroken  line 
extending  through  many  years,  and  in  cases  wherein  was 
e  Viability  of  a  common  carrier,  has  established  the  rule 
^ht  of  a  carrier  of  goods  or  passengers,  by  land  or  water, 

for  exemption  from  liability  for  his  own  negligence,  is  not 
!8lion,  upon  which  the  decision  of  a  state  court  must  con- 
hat  such  question  is  a  matter  of  general  law,  upon  which 
of  the  United  States  will  exercise  their  own  judgment,  even 
r  jurisdiction  attaches  only  by  reason  of  the  citizenship  of  the 
)  an  action  at  law,  of  which  the  courts  of  the  state  have  con- 
jrisilictioD,  and  upon  a  contract  made  and  to  be  performed 
Ine  state.  Myridk  v.  RaMroad  Co.,  107  U.  S.  102,  1  Sup;  Ct. 
5;  Railroad  Go.  v.  Lockwood,  17  Wall.  357;  Bucher  v.  Railroad 
>  U.  S.  555,  8  Sup.  Ct.  Rep.  974.  And  see  Liverpool  <{:  G.  W. 
J).  V.  Jmurance  Cb.,  129  U.  S.  397,  9  Sup.  Ct.  Rep.  469,  and 
ted  therein. 
f((j  V.  Uroad  Cb.,  18  Fed.  Rep.  318,  was  an  action  tried  in  the 

district  of  Missouri  to  recover  full  value  of  goods  lost  by  fire 
;h  the  carrier's  negligence,  while  being  carried  over  the  line  of  the 
lant.  The  bill  of  lading  provided  that,  unless  the  shipper  had  the 
i  of  his  packages  inserted  in  the  bill  of  lading  given  him,  the  car- 
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rier  would  not  be  liable  or  responsible  for  an  amount  exceeding  1500  on 
each  package.  No  values  were  inserted  in  the  bill  of  lading  for  the  ship- 
ment in  suit.  Judgment  for  $4,077.  In  this  decision  Judge  Treat, 
in  deciding  against  the  carrier's  contention  that  the  shipper  should  be 
limited  in  his  recovery  to  $50  per  package,  says: 

"The  evidence  disclosed  that  tbe  loss  was  caused  by  the  negligence  of  the 
defendant.  *  *  «  The  loss  having  occurred  through  tbe  negligence  of  the 
defendant,  plaintiffs  are  entitled  to  recover  the  full  value  of  the  goods  for- 
warded, with  interest." 

The  judgment  just  cited  finds  abundant  support  in  Hart  v.  Railroad 
Co.,  gupra.  Previous  to  the  decision  of  the  Hart  Case  there  had  existed 
much  disagreement  among  the  courts  of  last  resort  in  several  states,  in 
their  holdings  in  this  question;  and  there  yet  obtains  in  a  few  states  a 
different  doctrine  from  that  announced  in  the  Hart  Cote.  But  the  well- 
considered  and  elaborately  argued  opinion  in  the  Hart  Case,  receiving,  as 
it  did,  the  unanimous  concurrence  of  all  the  justices  of  that  eminent  court, 
has  done  much  towards  bringing  American  law  to  the  general  acceptance 
of  the  doctrine  therein  announced.  In  the  Hart  Case  the  live-stock  con- 
tract, which  constituted  the  bill  of  lading,  was  signed  by  the  shipper, 
and  provided,  among  other  provisions,  that  the  rate  of  freight  therein 
named  was  paid,  "on  condition  that  the  carrier  assumes  a  liability  on 
the  stock  to  the  extent  of  the  following  agreed  valuation:  If  horses  or 
mules,  not  exceeding  $200  each;  if  cattle  or  cows,  not  exceeding  $75 
each,"  etc.  The  live  stock  shipped,  for  whose  injury  damage  was 
claimed  in  that  action,  were  valuable  horses  and  other  property.  Plain- 
tiff, Hart,  claimed  as  damages  $15,000  for  one  horse  killed,  and  $3,500 
for  the  other  four  horses  injured.  The  case  was  tried  below  in  the  east- 
em  district  of  Missouri,  and  the  ruling  of  Judges  McCrary  and  Treat, 
upon  the  validity  of  this  contract  provision,  and  sustaining  it,  is  found 
in  7  Fed.  Rep.  630.  In  delivering  the  ruling  (page  632)  the  circuit 
court  say:  "The  only  question  here  is  whether  a  man  who  delivers  live 
stock  to  railroad  company,  to  be  transported  upon  cars,  has  a  right  to 
stipulate  with  the  company  concerning  the  value  of  the  property."  And 
testing  the  contract  by  the  rule  laid  down  in  Railroad  Co.  v.  Lockwood, 
mpra,  that  the  limitation  must  be  reasonable  in  the  eye  of  the  law,  the 
circuit  court,  speaking  through  Judge  McCraey,  say  tliat  "I  do  not 
see  anything  in  it  contrary  to  equity  and  fair  dealing;"  and  thereupon 
the  ruling  is  made  "that  the  recovery  must  be  limited  by  the  amounts 
fixed  in  the  contract,"  and  the  charge  to  the  jury  is  made  accordingly, 
and  a  verdict  directed  in  accordance  with  the  charge.  In  the  supreme 
court  no  question  is  raised  by  counsel  save  that  |)ertaining  to  the  validity 
of  the  contract  provision  and  the  correctness  of  the  charge  below,  (112 
U.  S.  331,  5  Sup.  Ct.  Rep.  151;)  that  is,  the  right  of  the  carrier  to 
limit,  through  the  provision  in  question,  its  liability  for  damages  caused 
by  its  negligence  as  a  common  carrier.  The  previous  decisions  of  that 
court  had  left  no  doubt  as  to  the  general  doctrine  obtaining  in  the  United 
States  courts  that  while  a  common  carrier  might,  by  special  contract, 
limit  other  common-law  liability,  he  could  not  stipulate  for  exemption 
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of  his  negligence.     York  Co.  v.  Central  R.  Cb.,  3 

\>.  V.   IjoeJctoood,  supra;  Bank  v.  Express  Co.,  98  U. 

V.  Stevens,  95  U.  S,  655. 

cases    the    doctrine  of  the  Lockwood   Case,  suprn, 
/IcCrary   recognized  in  the  Hart  Case,  below,)  had 

follo^red,  that  no  exemption  from  responsibility 
iVie  caTrier  except  such  as  was  just  and  reasonable 
\,yv;  and  that  it  was  not  just  and  reasonable,  in  the 
a  common  carrier  to  stipulate  for  exemption  flrom 
ae  negligence  of  himself  and  his  servants.  In  com- 
h  this  doctrine,  the  supreme  court,  in  the  Hart  Onse, 
the  rule  that  where  the  shipper,  by  imposition  and 
nted  the  nature  or  the  value  of  the  article  shipped, 
claim  to  indemnity;  he  had  thus  attempted  to  deprive 
i  right  to  be  compensated  proportionately  to  the  value 
d  the  risk  thereby  assured,  and  had  lessened  the  vigi- 
iTvay  be   properly  assumed,  the  carrier  would  otherwise 

Therefore  it  is  but  reasonable  to  permit  the  carrier  to 
:\ding  qualification  of  the  liability  which,  otherwise,  the 
in  upon  him.  And  with  reference  to  the  contract  provi- 
Tart  Case,  the  supreme  court,  speaking  through  Justice 
say. 

it  to  hold  the  shipper  to  his  agreement,  fairly  made  as  to  value, 
loss  or  injui-y  has  occurred  through  the  negligence  of  the  car- 

The  agreement  as  to  value,  in  this  case,  stands  as  if  tlie  car- 
.  the  value  of  the  horse,  and  had  been  told  by  the  plaintiff  the 
in  the  contract.  The  limitation  as  to  value  has  no  tendency  to 
liability  frou\  negligence.  It  does  not  induce  want  of  care.  It 
.he  carrierthemeasureof  careduetu  llie  vaiuea);reed  on.  *  *  * 
is  estopped  from  saying  that  the  value  is  greater.  The  articles 
iter  vaine,  for  the  purposes  of  transportation  between  the  parties 
act.  *  *  *  It  is  just  and  reasonable  that  such  a  contract, 
ed  Into  and  where  there  is  no  deceit  practiced  on  the  sbipper» 
phuld.    Tliere  is  no  violation  of  public  policy." 

xtracts  from  the  opinion  in  the  Hart  Cuse  may  be  properly  taken 
upon  which  is  reached  the  decision  by  the  court  announced 
N  Z?>\,  5  Sup.  Ct.  Rep.  151)  in  the  following  words: 
istmct  ground  of  our  decision  in  the  case  at  bar  is  that  where  a  con- 
the  iLind  siped  by  the  shipper,  is  fairly  made,  agreeing  on  a  valua- 
le  property  carried,  with  the  rate  of  freight  based  on  the  condition 
carrier  assumes  liability  only  to  the  extent  of  the  asreed  valuation, 
ciise  o{  loss  or  (V.image  by  uegligence  of  the  carrier,  the  contract  will 
1(1  as  a  proper  and  lawful  method  of  securing  a  due  proportion  be- 
lie amonnt  for  whicli  the  carrier  may  be  responsible  and  the  freight  he 
3,  and  of  protecting  himself  against  extravagant  and  fanciful  valua- 

the  case  at  bar,  the  contract  i)rovisioti  neither  states  nor  attempts 
twl  valuation  of  the  animal  shipped.  Whether  the  animal  is  of 
.*1,000,  $10,000,  or  other  value,  the  contract  is  silent.  But  the 
act  expressly  provides  for  a  limitation  of  liability  to  $100,  without 
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reference  to  the  valuation  of  the  animal  shipped;  and  for  the  negligent 
killing  of  a  horse  of  the  value  of  $10,000,  at  time  of  shipment,  there 
could  be  recovered,  if  the  contract  provision  be  upheld,  no  greater  dam- 
ages than  for  a  horse  of  but  $100  in  value.  Such  a  contract  cannot  be 
said  to  be,  in  the  eye  of  the  law,  just  and  reasonable,  in  its  attempt  to 
limit  the  responsibility  for  the  negligence  of  the  carrier.  When  tested 
by  the  extracts  above  given  from  the  Hart  Case,  the  failure  of  the  con- 
tract in  case  at  bar  to  meet  that  test  becomes  strikingly  manifest.  "The 
agreement  as  to  value  in  this  [Hart]  case  stands  as  if  the  carrier  had 
asked  the  value  of  the  horse,  and  had  been  told  by  the  shipper  the  sum 
inserted  in  the  contract."  The  exceptions  to  the  master's  report  are 
therefore  overruled. 


Central  Tbdst  Co.  of  New  Yoek  et  al.  v.  Wabash,  St.  L.  &  P.  Ry. 
Co.,  (St.  Louis,  K.  &  N.  W.  Ry.  Co.,  Intervener.) 

(jClrcuiZ  Court,  S.  D.  Iowa,  E.  D.) 

Railroad  Compasies— Receivers — LiabhiIty  o»  Contracts. 

The  W.,  St.  L.  &  P.  Ry.,  as  assignee  of  the  M.,  I.  &  N.  Ry.,  held  a  half  interest 
in  a  certain  bridge  and  piece  of  track,  the  maintenance  and  repair  of  which  was 
provided  for  in  a  general  contract  with  the  other  joint  tenant.  Receivers  of  the 
W.,  St.  L.  &  P.,  including  its  leased  lines,  among  them  the  M.,  L  &  N.,  were  ap- 

ftolnted,  and  made  a  special  contract  for  specific  repairs,  which  were  made  by  the 
oint  tenant  in  accordance  therewith.  Thereafter  a  special  receiver  for  the  M.,  L 
&  N.  was  appointed.  Held,  that  the  receivers  of  the  W.,  St.  L.  &  P.  were  liable 
as  such  for  the  repairs,  though  as  against  the  M.,  I.  &  N.  they  might  have  had  a 
good  claim  therefor.  / 

In  Equity,  Petition  of  intervention  by  the  St.  Louis,  Keokuk  & 
Northwestern  Railway  Company,  to  assert  a  claim  against  Solon  Hum- 
phrey and  Thomas  E.  Tutt,  as  receivers  of  the  Wabash,  St.  Louis  «fe 
Pacific  Railway  Company.     Order  for  payment  of  claims. 

H.  H.  Trimble  and  Palmer  TnmbU,  for  intervener. 

James  C.  Davis  and  Fratik  Hugernuin,  lor  receivers. 

WooLSON,  District  Judge.  The  material  facts  involved  in  the  hear- 
ing of  this  intervention  are  not  in  dispute.  In  April,  1882,  the  St. 
Ijouis.  Keokuk  <fe  Northwestern  Railway  Company,  the  inten'ener 
herein,  (and  who  is  hereinafter  spoken  of  as  the  St.  Louis  Company,) 
owned  a  line  of  track  extending  southward  from  the  city  of  Keokuk, 
Iowa.  The  Wabash,  St.  Louis  &  Pacific  Railway  Company,  (herein- 
after spoken  of  as  the  Wabash  Company,)  was  at  that  date  operating  its 
railway  south  from  Keokuk,  and  was  the  assignee  and  lessee  of  the  Mis- 
eouri,  Iowa  &  Nebraska  Railway  Company,  (hereinafter  spoken  of  as 
the  Missouri  Company.)  Said  Wabash  Company  tas  such  assignee  and 
lessee  of  said  Missouri  Company)  and  said  St.  Louis  Company  were  the 
joint  owners  of  a  bridge  over  the  Des  Moines  river;  and  said  line  of 
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i  stated,  by  the  said  St.  Louis  Company,  led  to 
th,  and  also  at  its  south,  end.  In  April,  1882, 
s*  and  said  St.  Louis  Company  were  both  using 
about  seven  miles  thereof — and  said  bridge;  and 
-to  an  agreement  whereby  said  Wabash  Company 
in  rental  for  use  of  said  track,  and  said  two  com- 
and  Wabash,  therein  agreed  upon  certain  terms 
lud  repair,  among  other  matters,  of  said  bridge  so 
ised  by  them.  In  May,  1884,  Solon  Humphrey 
t  having  been  appointed  receivers  of  said  Wabasii 
its  leased  linw,  an  ancillary  order  to  same  effect 
ourt.  Among  the  leased  lines  operated  by  the  said 
ind  which  passed  into  the  control  of  said  receivers, 
Missouri  Company.  And  said  receivers  continued 
es  of  track  and  bridge  which,  prior  to  their  said  ap- 
ibash  Cotupany,  as  assignee  and  lessee  of  said  Mis- 
i  been  using  jointly  with  said  St.  Louis  Company, 
i,  it  became  necessary  to  repair  said  bridge.  An 
ig  was  entered  into  between  said  St.  Louis  Company 
,  whereby  said  St  Louis  Company  was  to  make  the 
(.which  had  been  specifically  agreed  upon,)  and  one 
if  was  to  be  borne  by  the  St.  Louis  Company  and  the 
>e  paid  by  said  receivers.  The  repairs  were  begun  in 
and  concluded  in  June,  1885,  amounting  to  $533.59, 
each  of  said  contracting  parties.  On  July  2,  1885, 
due  order  of  court,  said  receivers,  Humphrey  and 
to  Thomas  Thatcher,  who  was  on  that  day  duly  ap- 
)f  the  property  of  said  Missouri  Company,  all  the  prop- 
3uri  Company  which  said  receivers  of  the  Wahash  Com- 
1  their  possession,  and  which  included  said  half  interest 
Thereafter  said  Thatcher,  as  receiver  of  said  Missouri 
ted  flie  road  of  his  company — including  said  bridge — 
rge  as  receiver,  which  occurred  some  months  thereafter. 
Company  presented  to  said  Receiver  Thatcher  a  bill  of 
repairs  to  said  bridge.  He  refused  to  pay  same,  claim- 
ssouri  Company  had  never  agreed  to  pay  any  part  of  it; 
Humphrey  and  Tutt  refusing  to  pay  any  part  of  said  re- 
that  the  repairs  were  a  charge  upon  the  property  of  the 
lany,  the  St.  Louis  Company,  by  leave  of  court,  has  in- 
s  action,  and  the  question  now  presented  is  whether,  un- 
bove  recited,  the  St.  Ix»uis  Company  is  entitled  to  recover 
i  Humphrey  and  Tutt  one  half  of  said  repairs. 
ity  for  the  repairs  is  conceded.  Before  the  repairs  were 
he  St.  Louis  Company  and  the  receivers  of  the  Wabash 
oed  on  the  specific  repairs  to  be  made,  and  in  writing  each 
to  pay  one  half  of  the  co.st  thereof.  The  correctness  of  the 
.puted.  The  sole  question  is  whether  Receivers  Humphrey 
liable  therefor.    Counsel  for  the  receivers  argue  the  que8< 
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tion  from  the  standpoint  of  the  personal  liability  of  Messrs.  Humphrey 
and  Tutt.  But  the  pleadings  and  agreed  statement  of  facts  do  not  pre- 
sent such  a  question.  If  an  order  herein  must  stand  against  them  per- 
sonally, the  decision  of  the  court  would  be  of  a  different  nature.  If  the 
court  finds  for  the  intervener,  such  finding,  under  the  pleadings,  must 
he  against  the  parties  as  .receivers,  and  not  personally.  The  repairs 
were  made  and  bill  for  repairs  incurred  while  said  leoeivers  were  in  pos- 
session of  the  line  of  the  Missouri  Company,  and  were  operating  the 
Wabash  trains  over  the  said  seven  miles  of  track  and  of  said  bridge. 
Had  the  Wabash  Company  been  directly — that  is,  through  its  own  offi- 
cials, and  not  through  receivers-^-so  operating  its  line,  and  made  with 
the  St.  I^ouis  Company  the  contract  for  repairs,  which  the  receivers  made, 
and  by  mutual  consent  of  the  Wabash  and  the  Missouri  Companies  the 
lease — from  the  Missouri  to  the  Wabash  Company — had  been  termi- 
nated on  the  day  the  said  Missouri  line  actually  passed  out  of  the  pos- 
session of  the  Wabash  receivers,  the  Wabash  Company  would  have  been 
liable  to  the  St.  Ix)uis  Company  for  the  bill  herein  presented.  Of  this 
there  can  be  no  doubt.  Why,  then,  should  not  the  bill  be  valid  against 
the  receivers  of  the  Wabash  Company?  It  is  argued  by  counsel  for  the 
receivers  that  the  receiver  of  the  Missouri  Company,  though  appointed 
subsequent  to  the  completion  of  the  repairs,  should  pay  this  bill,  since 
(the  argument  insists)  the  expenditures  were  for  the  benefit  of  the  prop- 
erty of  the  Missouri  Company.  This  argument  might  be  potential  were 
we  considering  as  between  the  Wabash  Company  or  its  receivers,  and 
the  Missouri  Company  or  its  receivers,  the  question  of  apportioning  to  the 
Missouri  Company  any  expenditures  or  liability  incurred  by  the  Wabash 
Company  for  the  betterment  of  the  Missouri  property.  Had  the  Wa- 
bash receivers  paid  the  amount  of  the  bill,  they  might  with  force 
have  pressed,  as  against  said  Missouri  Company,  the  justice  of  char- 
ging such  payment  against  the  property  of  the  Missouri  Company, 
and  the  injustice,  as  to  the  Wabash  Company,  of  having  the  bill  paid 
out  of  Wabash  funds.  Such  apportionment  might  have  been  emi- 
nently proper,  as  between  lessor  and  leasee,  in  adjusting  their  rela- 
tions on  termination  of  the  lease.  But  why  should  the  St.  Louis  Com- 
pany be  compelled  to  look  to  the  Missouri  Company  or  its  receiver  for 
payment?  The  original  contract  for  keeping  this  track  in  repair  the 
St.  Louis  made  with  the  Wabash  Company.  The  specific  and  «xpress 
contract  for  repair  to  the  bridge  it  made  with  the  receivers  of  the  Wa- 
bash Company.  And  these  receivers,  in  writing,  and  in  advance  of  the 
rci>airs,  agreed  to  pay  one  half  of  the  cost  of  the  repairs.  These  re- 
ceivers rightly  exercised  their  authority  in  so  contracting.  The  repairs 
were  not  large  in  expense,  and  were  necessary  to  safe  operations  of  the 
road.  Relying  on  the  strength  of  the  agreement  with  the  Wabash  Com- 
pany, the  St.  Louis  Company  made  the  repairs.  The  Wabash  receivers 
stood  by  and  saw  the  repairs  made,  and  their  liability  therefor  as  re- 
ceivers rendered  complete;  and,  after  this  liability  had  attached  to  their 
receivership,  they  turn  over  the  Missouri  line  to  the  receiver  appointed 
therefor,  but  they  retain   the  receivership  of  the  Wabash  Company; 
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the   repairs,  made  under  tbdr  contract,  lawfully 

as  receivers  of  the  Wabash  Company,  became  and 

)\nding   upon  the  trust  in  their  bands,  and  noth- 

relieviug  this  trust  from  the  liability  thus  in- 

.ered ,  directing  the  payment  to  intervener  by  Solon 
nas  E.  Tutt,  as  receivers  of  the  Wabash,  St.  Ijouis 
Company,  and  out  of  and  against  any  property  in 
I  receivers,  of  the  sum  of  $266.79,  with  interest 
April  27,  1886. 


oRTH£RN  Pao.  R.  Co.  r.  Kranich. 

uit  Cwtrt,  D.  Montana.    November  14, 1S9S.) 

Possession — Limitation— Pcbuo  Lands. 

recover  land  situated  in  Montana,  an  admission  in  the  answer 
the  Unitad  States  is  not  inconsistent  with  a  plea  of  the  statute 
possession  held  in  subordination  to  the  title  of  the  Uaitea  Btate:^ 
1  to  all  others. 

on  in  ejectment  by  the  Northern  Pacific  Railroad  Com- 
st  Kranich.     On  motion  to  strike  from  the  answer  al- 
t  averments.     Overruled, 
md  W.  E.  (Men,  for  plaintiflf. 
5,  for  defendant. 

strict  Judge.  Plaintiff  commenced  a  suit  against  the 
!  nature  of  an  action  of  ejectiuent  to  recover  the  posses- 
real  estate.  The  complaint  is  in  the  usual  form,  show- 
lip  of  plaintiff,  the  entry  and  ouster  by  defendant,  and 
id  possession  of  same  by  him.  The  answer  denies  the 
aintifT,  and  admits  possession  in  defendant.  The  answer 
matter  the  statute  of  limitation,  and  also  facts  showing 
ant  had  applied  to  enter  said  land  under  the  pre-emption 
ted  States,  and  the  contest  upon  this  application  of  delend- 
iling  of  the  register  and  receiver  of  the  United  States  land 
a,  Mont., in  his  favor.  Plaintiff  filed  its  motion  to  atrilce 
B  in  said  answer  setting  up  the  statutes  of  limitation,  on 
at  the  same  was  inconsistent  with  the  allegations  in  the 
f  the  answer,  which  shows  that  defendant  did  not  claim 
ersely  as  against  the  United  States,  but  under  and  in  sub- 
its  laws,  and  acknowledged  its  title  to  the  same. 
Itfti  that  the  general  rule  is  that,  in  order  lor  one  to  make 
y  adverse  possession,  the  person  so  claiming  must  claim 
remises  possessed  as  against  all  others.     McCracken  v.  City 
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of  San  Francisco,  16  Cal.  591.  It  is  true  that  the  decision  is  limited  in 
this  case  to  the  possession  maintained  under  color  of  title.  But  I  am 
unable  to  find  any  difference  upon  this  point  as  to  whether  a  person  en- 
ters under  color  of  title  or  without.  Perhaps  a  better  way  of  stating 
the  nature  of  claim  as  to  title  that  should  be  made  by  one  claiming  ad- 
versely land  is  that  he  should  claim  as  owner.  The  fact  that  he  admits 
that  another  is  owner,  or  does  not  claim  title  against  all  otheis,  would 
generally  be  insuflBcient.  There  is  no  doubt  that  in  the  answer  defend- 
ant admits  ownership  of  the  property  in  the  United  States.  Is  there 
any  exception  as  to  the  general  rule  I  have  stated?  I  think  in  all  of 
the  western  states  there  is  an  exception  thereto.  If  a  party  claims  title 
to  land  here  against  all  persons  but  the  United  States,  that  is  sufficient. 
This  view  is  recognized  in  the  cases  oiPrancoeur  v.  Naohoux,  43  Fed.  Hep. 
236;  Hayes  v.  Martim,  45  Cal.  563;  McMamu  v.  O'SuUivan,  48  Cal.  15. 
In  this  state  I  am  satisfied  the  nde  is  well  established  not  to  allow, 
as  a  plea  of  title  in  a  third  party,  a  plea  of  title  in  the  United  States. 
For  many  years  no  one  in  Montana  held  title  to  real  property  against 
the  TTnited  States.  The  admission,  then,  that  the  title  to  the  property 
was  in  the  United  States  was  not  at  all  inconsistent  with  the  plea  of  the 
statute  of  limitations  by  defendant  as  against  plaintiff,  and  the  two  de- 
fenses are  not  inconsistent.  For  these  reasons  the  motion  of  plaintiff 
to  strike  out  is  overruled. 


Chicago  .&  N.  W.  Ry.  Co.  v.  Osborot. 

Same  v.  Junod  et  al. 

(Circuit  Court  4/  AppealB,  Eighth  Circuit.    October  17, 1883.) 

Nos.  67.  68. 

1.  Carriers— Interstate  Commerce— Lono  and  Short  Haum— Joikt  Tariff 

Rates. 

Where  two  railroad  companies  owning  connecting  lines  of  road  unite  in  a 
joint  through  tariff,  they  form  for  the  connected  roads  a  new  and  independent 
line,  and  the  through  tariff  on  the  joint  line  is  not  the  standard  by  which  the 
separate  tariff  of  either  company  is  to  be  measured  in  determining  whether 
surti  separate  tariff  violates  Act  Feb.  4.  1887,  §  4,  which  forbids  greater  com- 
peusatioD  for  a  shorter  than  for  a  longer  haul.    48  Fed.  Rep.  49.  reversed. 

2.  Same —Publication  of  Joint  Taripk  Rate— Noncompbtino  Point. 

Under  section  6  of  the  interstate  commerce  law,  (Act  Feb.  4,  1887,)  and  the 
order  of  the  commission  of  June  31,  1887,  relating  to  the  publication  of  joint 
tariffs,  it  is  not  necessary  for  either  of  the  connecting  lines  to  publish  their 
joint  tariff  at  a  noucompeting  point,  or  to  volunteer  information  of  auch  tariff 
to  shippers. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Iowa. 

At  Law.  Actions  by  John  Osborne  and  H.  A.  Junod  and  another 
against  the  Chicago  &  Northwestern  Railway  Company  for  damages  for 
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and.  short  haul  clause  of  the  interstate  commerce 
dgments  for  plaintiffs  in  both  cases.  The  charge  of 
is  reported  in  48  Fed.  Rep.  49.     Defendant  brings 

ATER,  Circuit  Justice: 

or,  plaintiff  below,  recovered  a  judgment  In  the  circuit 
tes  for  the  aoutbern  district  of  Iowa  for  the  sum  of  $325 
>  on  corn  shipped  from  Scrauton.  Iowa,  to  Chicn^o.  The 
ler  the  interstate  commerce  act  of  February  4, 1887,  (24  St. 
crial  to  the  inquiry  are  as  follows: 

and  operates  a  railroad  from  Missouri  Valley,  a  town  on 
Iowa,  to  Chicago,  III.  Scranton  is  a  town  in  Iowa  on  the 
lea  east  of  Missouri  Valley,  and  therefore  so  much  nearer  i 
nt.  Elkhorn  &  Missouri  Valley  Railroad  Company  owns 
t  and  west  through  Nebraska,  and  connecting  with  the  de- 
town  of  Missouri  Valley.  Blair.  Neb.,  is  a  point  on  that 
Missouri  Valley.  AVhile  the  Fremont.  Ellchorn  <fc  Missouri 
lany  is  an  independent  corporation,  a  majority  of  its  stock 
ant  company,  and  thus  the  defendant  company  controls  its 

jf  January.  1888,  there  was  in  force  a  local  tariff  of  rates 
iant's  road.  This  local  tariff  was  duly  published  in  Scran- 
Tith  it,  the  rate  from  Scranton  to  Chicago  on  corn  was  18 

All  shippers  shipping  simply  to  Chicago  paid  that  rate, 
others,  made  sundry  shipments,  and  was  charged  and  paid 
^s,  so  far  as  appears,  absolute  uniformity  of  rate  as  to  all 

At  the  same  time  the  tariff  on  corn  shipped  through  from 
Vork  city  was  88i  cents;  to  Boston,  Philadelphia,  and  Balti- 
tbove  and  below  this  figure.  This  through  rate  was  made 
agreement  between  the  defendant  and  eastern  companies, 
rough  to  New  York  from  Turner  and  Kochelle.  two  small  sta- 
nfs  road,  one  80  and  the  other  70  miles  west  of  Chicago,  for 
f  which  went  to  defendant,  and  the  balance  to  the  eastern 
agreement  between  the  defendant  and  the  Fremont,  Elkhorn 
ailroad  Company,  the  rate  from  Blair  to  Turner  and  Rochelle, 
New  York,  Boston,  Philadelphia,  or  Baltimore,  was  11  cents, 
hese  agreements  of  the  several  companies  a  through  rate  was 
jd  from  Blair  to  New  York  and  other  eastern  cities:  and  of 
lie  defendant  company  received,  for  carrying  the  whole  line 
n  the  local  tariff  of  18  cents,  charged  from  Scranton  to  Chi- 
triff  was  not  published  at  Scranton.  and  no  knowledge  of  it 
Bf.ssed  by  the  plaintiff  until  February  24th;  and  until  that  time 
ition  for  shipment  beyond  Chicago.  Thereafter  he  shipped  to 
Bd  the  benefit  of  the  through  tariff. 

ind  N.  M.  Hubbard,  for  jilaintiff  in  error. 

nd  C,  L.  Noarse,  lor  defendants  in  error. 

R,  Circuit  Justice,  and  C.vld\vei.l  and  Sanborn,  Circuit 


uit  Justice,  (after  stating  (he  fnds.^  This  case  must  be 
lusively  by  the  provisions  of  the  interstate  commerce 
riginally  passed  and  before  any  amendment.  Xo  ques- 
itted  to  the  jury,  and  no  evidence  was  offered,  as  to 
ts  was  or  was  not  in  fact  a  reasonable  rate  for  carrying 
iton  to  Chicago.  The  theory  of  the  plaintiff's  case  was 
ant  company  had  violated  the  fourth  section  of  the  act, 
)re  for  a  short  than  for  a  long  haul;  and,  of  course,  if  it 
!  to  the  plaintiff. 
10.11-58 
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We  do  not  care  to  enter  into  any  extended  discussion  of  the  interstate 
commerce  act.  It  was  tiie  first  effort  of  the  general  government  to  regu- 
late the  great  transportation  business  of  the  country.  That  business, 
though  of  a  quasi  public  nature,  and  therefore  subject  to  governmental 
regulation,  has,  aa  a  matter  of  fact,  been  carried  on  by  private  capital 
through  corporations.  The  fact  that  it  was  a  quasi  public  business  al- 
ways prevented  the  owners  of  capital  invested  in  it  from  charging,  like 
owners  of  other  property,  any  price  they  saw  fit  for  its  use.  A  reason- 
able compensation  was  all  that  they  could  exact,  and  he  who  felt  ag- 
grieved by  a  charge  could  always  invoke  the  aid  of  the  courts  to  protect 
himself  against  it.  With  him,  however,  lay  the  burden  of  proving  the 
fact  that  the  charge  was  unreasonable;  a  burden  which  all  experience 
shows  was  onerous,  and  therefore  seldom  undertaken ;  the  party  a^rieved 
preferring  to  submit  to  the  overcharge,  rather  than  go  to  the  expense  and 
time  of  contesting  it.  Hence  the  efforts  by  state  and  nation  to  establish 
limits  of  charges,  and  means  of  evidence  of  easy  and  accurate  ascertain- 
ment. While  it  is  the  duty  of  the  courts  to  see  that  the  provisions  es- 
tablished by  congress  are  not  frittered  away  on  technical  or  trifliug 
grounds,  yet  it  is  also  equally  their  duty  to  see  that  such  a  legislation  is 
not  carried  beyond  its  clear  scope,  and  that  the  owners  of  private  capital 
invested  in  the  business  of  transportation  be  not  deprived  of  their  liberty 
of  contract  and  right  of  control  any  further  than  the  lawmaking  power 
has  intended  that  they  should  be. 

With  these  preliminary  observations,  we  remark: 

first.  That  congress  has  not  attempted  to  require  that  the  tarifiFs  on 
all  roads  be  uniform;  nor  has  it  attempted  to  place  a  limit  in  figures 
beyond  which  no  company  may  go  in  its  charges.  The  laws  of  business 
and  of  competition  have,  as  yet,  been  deemed  sufficient  restraints  in  that 
direction.  The  Rock  Island  is,  between  Chicago  and  the  Missouri  river, 
a  parallel  and  comj)eting  road  with  the  defendant  company;  yet  there 
is  nothing  in  the  commerce  act  which  compels  either  company  to  charge 
for  through  or  local  transportation  the  same  as  its  competitor.  Either 
company  mayreduce  its  rates  as  far  as  it  pleases  below  what  is  reason- 
able and  a  fair  compensation  for  the  service  without  violating  the  act; 
and  such  reduction  compels  no  change  by  its  competitor  or  any  other 
company.     This  is  obvious  from  a  mere  reading  of  the* act. 

Secondly.  That,  where  two  companies  owning  connecting  lines  of  road 
unite  in  a  joint  through  tariff,  they  form  for  the  connected  roads  prac- 
tically a  new  and  independent  line.  Neither  company  is  bound  to  ad- 
just its  own  local  tariff  to  suit  the  other,  nor  compellable  to  make  a 
joint  tariff  with  it.  It  may  insist  upon  charging  its  local  rates  for  all 
transportation  over  its  line.  If,  therefore,  the  two  companies  by  agree- 
ment make  a  joint  tariff  over  their  lines,  or  any  parts  of  their  lines, 
such  joint  tarifi"  is  not  the  basis  by  which  the  reasonableness  of  the  local 
tariff  of  either  line  is  determined.  To  illustrate:  On  the  defendants 
road,  the  distance  from  Turner  to  Chicago  is  30  miles;  on  the  I^ke  Shore 
line,  from  Chicago  to  Cleveland  it  is  two  or  three  hundred  miles.  The 
defendant  company  may  charge  16  cents  for  transporting  grain  the  30 
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,o  CHicago,  providing  that  be  in  fact  only  a  reason- 
service,  although  the  Ijake  Shore  Company  charges 
rting  it  from  Chicago  to  Cleveland;  and  the  fact  that 
e  is  15  cents  for  the  distance  named  will  not  prevent 

from  making  a  joint  tariff  for  grain  shipped  from 
d  of  12  cents;  less  than  the  local  tariff  of  either. 
DC  misunderstood,  we  do  not  mean  to  intimate  that 
,  with  a  joint  line,  can  make  a  tariff  from  Turner  to 
than  from  Turner  to  Buffalo,  or  any  other  interme- 
n  Cleveland  and  Buffalo;  for  when  the  two  companies, 
f,  make  a  new  and  independent  line,  that  new  and  in- 
ly  become  subject  to  the  long  and  short  haul  clause. 

to  decide  is  that  a  through  tariff  on  a  joint  line  is  not 
vhich  the  separate  tariff  of  either  company  is  to  be 
emned. 

n  may  not  be  as  obvious  as  the  former,  and  yet  acare- 
ct  leaves  no  doubt  of  its  correctness.  In  the  first  see- 
ls given  of  the  term  "railroad,"  which,  in  addition  to 
!S,  includes  "also  all  the  road  in  use  by  any  corporation 
ad ,  whether  owned  or  operated  under  a  contract,  agree- 

A  joint  tariff  does  not  bind  road  to  road  in  the  sense 
used  or  operated  by  either  corporation.  There  is  nei- 
rnership  nor  unity  of  operation,  but  only  a  singleness 
1  continuity  of  transportation  over  connecting  roads, 
any  mandate  to  connecting  companies  to  surrender  any 
r  own  roads,  or  to  unite  in  a  joint  tariff.  "Reasonable, 
il  facilities  for  the  interchange  of  traffic"  are  commanded 
ion;  but  with  the  proviso:  "This  shall  not  be  construed 
'  such  common  carrier  to  give  the  use  of  its  track  or  ter- 
to  another  carrier  engaged  in  like  business."  No  power 
ion  law.  and  none  is  given  by  the  act  to  court  or  com- 
ipel  connecting  companies  to  contract  with  each  other, 
1  control  of  their  separate  roads,  or  to  unite  in  a  joint 

Cases,  117  U  S.  1,  6  Sup.  Ct.  Rep.  542,  628;  Ken- 
'Ige  Co.  V.  I^ouisvillc  &  N.  R.  Co.,  37  Fed.  Rep.  .567; 
\L  R.  Co.  V.  Si.  Louis,  I.  M.  &  S.  Ry.  Co.,  41  Fed.  Rep. 
)le  matter  is  left  to  the  voluntary  action  of  the  companies; 
g  by  agreement  any  joint  tariff,  the  basis  of  division  and 
of  moneys  each  shall  take  i^^also  a  matter  left  to  their  de- 
lation of  the  fourth  section  is  against  each  separate  com- 
br  its  violation  of  the  "long  and  short  haul"  clause  on  its 
le  language  is: 

be  unlawful  for  any  common  carrier,  subject  to  the  provisions 
barge  or  receive  any  greater  compenBation  in  the  aggregate  for 
ion  of  pas8en);ers  or  of  like  kind  of  property,  under  substantially 
lances  and  conditions,  for  a  shorter  than  for  a  longer  distance 
line,  in  the  same  direction;  the  shorter  being  included  within  tha 


Digitized  by 


Google 


916  FEDERAL   REPORTER,  Vol.  52. 

The  use  of  the  word  "line"  is  significant.  Two  carriers  may  use  the 
same  road,  but  each  has  its  separate  line.  The  defendant  may  lease 
trackage  rights  to  any  other  raihoad  company,  but  the  joint  use  of  the 
same  track  does  not  create  the  "same  line,"  so  as  to  compel  either  com- 
pany to  graduate  ite  tariff  by  that  of  the  other. 

Further,  by  section  6,  every  common  carrier  is  required  to  print  and 
publish  at  every  depot  along  its  own  road  schedules  showing  its  rates 
and  fares  and  charges.  There  is  a  prohibition  against  advancing  rates 
without  giving  notice,  and,  in  case  of  a  reduction,  notice  thereof  must 
be  immediately  posted;  whereas,  in  reference  to  joint  tariffs,  the  requi- 
sition is  simply  that  each  common  carrier  furnish  to  the  commission  a 
copy  of  all  contracts  therefor,  as  well  as  copies  of  the  joint  tariffs;  and 
power  is  given  to  the  commission  to  determine  the  amount  of  publica- 
tion that  shall  be  required. 

Again,  at  the  time  of  the  passage  of  this  act  joint  through  tariffs  were 
well  known,  as  well  as  the  fact  that  they  were  genenilly  less  than  the 
sum  of  the  local  tariffs,  and  not  distributed  between  the  several  compa- 
nies making  them  according  to  the  mere  matter  of  mileage.  In  this  act 
joint  tarifTs  are  recognized;  and,  if  congress  had  intended  to  make  the 
local  tariff  subordinate  to  or  measured  by  the  joint  tariff,  its  language 
would  have  been  clear  and  specific. 

It  is  worthy  of  note  that  in  the  debates  which  attended  the  passage 
of  this  bill  through  the  two  houses,  and  while  this  matter  was  under 
discussion,  it  was  again  and  again  said  by  those  participating  in  the 
debates  that  the  line  formed  under  the  joint  tariff  of  connecting  compa- 
nies was  one  separate  and  independent  from  that  of  either  of  the  connect- 
ing companies;  and  also  worthy  of  note  that  in  the  actual  administra- 
tion of  affairs  b}'  the  interstate  commerce  commission  the  same  thing 
has  been  constantly  recognized. 

Applying  these  propositions  to  the  case  at  bar,  a  conclusion  is  easily 
reached.  There  is  no  pretense  that  any  shipper  at  Scranton,  or  otlier 
point  on  the  defendant's  line  further  from  Chicago  than  that,  was  charged 
less  for  shipping  grain  to  Chicago  than  the  plaintiff.  In  other  words, 
there  was  no  violation  of  the  "long  and  short  haul"  clause  by  the  de- 
fendant, in  respect  to  its  own  line;  nor  did  the  defendant,  acting  with 
eastern  companies,  on  the  line  made  by  its  road  in  connection  with 
theirs,  charge  or  receive  for  grain  shipped  from  Scranton  or  any  point 
west,  to  any  eastern  point,  less  than  the  through  tariff.  In  other  words, 
the  defendant  did  not,  separately  or  in  connection  with  other  compa- 
nies, violate  section  4.  It  avails  the  plaintiff  nothing  that  he  was  una- 
ware of  this  through  joint  tariff  at  the  time  he  made  the  shipments 
which  are  the  basis  of  his  cause  of  action.  No  false  statement  was  made 
to  him.  He  made  no  inquiry  in  respect  to  its  existence.  The  matter 
of  publication  was  by  the  act,  as  it  then  stood,  left  to  be  determined  by 
the  commission.     The  provision  of  the  statute,  section  6,  is  as  follows: 

"Such  Joint  rates,  fares,  and  charges  on  such  continuous  lines  so  filed  as  afore- 
said shall  be  made  public  by  such  common  carriers  when  directed  by  said  com- 
mission, in  80  far  as  may,  in  the  Judgment  of  the  commission,  be  deemed  prac- 
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Lission  shall,  from  time  to  time,  prescribe  the  measure  of 
le  Kiven  to  such  rates,  fares,  and  charges,  or  to  such  part 
ax  It  practicable  for  such  common  CkHiers  to  publish,  and 
ey  sball  be  published, " 

f  the   commission  made  June  21,  1887,  piovided 

hall  be  so  published  by  plainly  printing  the  same  in  large 
:e  of  ordinary  'pica,'  copies  of  which  shall  be  kept  for  the 
icb  places  and  in  such  form  that  they  can  be  conveniently 
ipot  or  station  upon  the  line  of  the  carriers  uniting  in  such 
f  business  is  transacted  in  competition  with  the  business  of 
ules  are  required  by  law  to  be  made  public  as  aforesaid. " 

<  competing  point.  No  other  line,  so  far  as  appears, 
and  hence  no  publication  of  the  joint  tariff  was  there 
rse  the  defendant  was  under  no  common-law  or  stat- 
dvise  the  plaintiff  where  or  how  he  had  better  ship 
.filled  its  legal  obligation  when  it  published  its  local 
I  him  truthfully  in  respect  to  any  rates  in  respect  to 
•ecial  inquiry. 

3  above  stated,  on  the  facts  as  they  appeared  in  evi- 
lould  have  been  instructed  to  find  a  verdict  for  the  de- 
dgment  of  the  court  below  will  be  reversed,  and  the 
r  further  proceedings  in  accordance  with  this  opinion. 

Chicago  &  Northweglem  Railway  Company,  Plaintiff'  in 
Tvnod  and  R.  Y.  Cuibertson,  Defendants  in  Error,  involves 
us,  and  the  same  judgment  of  reversal  will  be  entered. 


TozBR  V.  nmTED  Htatbb. 
f  Otttrt,  B.  D.  Mittowri,  N.  D.    November  16, 18011) 
No.  m 

OKMXBoa  Act— UiTDUB  Pbevbrences — Jonrr  Thboitoh  Tab- 

I  connecting  lines  agree  on  a  joint  through  tariff,  snch  joint  tar- 

ire  of  it  which  either  tatces,  is  not  the  standard  by  which  to  de- 
ther  either  line  violates,  by  its  local  rates,  section  8  of  the  inter- 
rce  act,  forbidding  undue  preferences.  BaHroad  Co.  t.  Otborne, 
912,  followed. 

TION  OV  "UNOtnS  PbBFKRBNOBS"  CUAUBS — ^lN0EmnTENBS8  AND 

lie  preferences"  clause  of  the  interstate  commerce  act  is  indefinite 
in.  and  a  conviction  for  its  violation  cannot  be  sustained  where 
lUy  of  the  act  is  made  to  depend  on  whether  the  jury  thinlc  • 
reasonable  or  onreaaonable. 

I  the  District  Court  of  the  United  States  for  the  Northern 
le  Eastern  District  of  Missouri. 
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•»"',.(>/■  tte  interstate  commei 

•*'*^     ■  .rfs.     The  court  8ustaine< 

Aop.  635.     Defendant  was  c( 

'"    •      Juts,     For  charge  to  jury,  see 

ijily  denied  defendant's  motions 

■  Jjdit.     39  Fed.  Rep.  904.     From  t 

^1  brings  error.     Reversed. 

Ifalker,  of  counsel.)  for  plaintiff  in 


.;  .4tty.,  for  the  United  States. 
~  -<j«l  counsel,  for  the  United  States. 
^.jit  Justice,  and  Caldwell,  Circuit  Judge. 


.jastico.     Plaintiff  in  error  was  indicted  in  the  d 
.   ^"  ^^ed  violation  of  the  interstate  commerce  act.     Th< 
\.tu  t^^  indictment.     The  court  sustained  a  demurrer 
", .  '»/)<•  defendant  was  found  not  guilty  under  the  first  ai 
';f  under  the  second  and  third,  counts.     The  jud-^ment 
^^iered  thereon  was  brmight  to  this  court  for  review  by  w 


*.■«?'"  '''*  '^^  *"*  these:     Tozer  was  agent  of  the  Missouri  I 

^•.  -iniy  Company  at  Hannibal,  Mo.     That  company  operated 

''    „«J  extending  from  Hannibal  to  Hepler,  Kan.     At  Hannibal 

•""^'^eJ  with  the  road  of  the  Chicago,  Burlington  &  Quincy  Railro; 

"^ftuiV-     The  two  companies,  by  agreement,  established  a  joint  tari 

'  jftat  joint  tariff  sugar  was  shipped  from  Chicago  to  Hepler  atSl  cer 

Tiundred  pounds.     The  local  tariff  of  the  Missouri  Pacific  Railwi 

\iiupany  fro™  Hannibal  to  Hepler  was  46  cents  per  hundred.     Tl 

iiint  tariff  was  divided  between  tlie  two  companies  by  giving  to  the  M: 

.'ouri  Pacific  Company  34  and  to  the  Chicago,  Burlington  &  Quincy  Coi 

pany  17  cents.     The  Hayward  Grocer  Company,  a  firm  doing  busine 

at  Hannibal,  shipped  sugars  from  that  place  to  Hepler,  upon  which  shi 

ment  the  regular  local  rate  of  46  cents  was  charged  and  collected.    Thi 

also  ordered  a  Chicago  firm  to  ship  sugar  from  Chicago  to  the  same  poir 

This  shipment  was  made  over  the  Chicago,  Burlington  &  Quincy  Ra 

road,  and  upon  it  the  joint  rate,  51  cents,  was  charged  and  paid. 

was  argued  in  the  trial  court  that  the  Chicago,  Burlington  &  Quim 

Railroad  Company  made  a  contract  to  carry  the  sugars  from  Chicago 

Hepler,  and  that,  after  carrying  them  over  its  own  line  from  Chicago 

Hannibal,  it  employed  the  Missouri  Pacific  Company  to  carry  for  it  t 

balance  of  the  way,  and  paid  it  34  cents;  or,  to  state  it  in  another  wa 

the  Missouri  Pacific  Company  charged  the  Chicago,  Burlington  &  Quin 

Company  only  34  cents  for  carrying  the  sugars  from  Hannibal  toHepl( 

while  it  charged  the  Hayward  Grocer  Company,  and  others  living 

Hannibal,  46  cents  for  doing  a  like  work;  and  it  was  held  that  this  cc 

stituted  a  giving  to  one  person  an  undue  and  unreasonable  advanta; 

and  subjected  one  to  unjust  and  unreasonable  disadvantage,  within  1 

denunciation  of  section  3  of  the  interstate  codid  ■  rce  act.    In  other  won 
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iwn  between  the  local  rate  of  the  one  company  and 

ceived  by  agreement  of  the  joint  through  rate  of  the 

the  two  being  unequal,  the  agent  was  found  guilty 

e  court  of  appeals  of  this  circuit,  just  announced  in 
!  Co.  V.  Osborne,  52  Fed.  Rep.  912,  precludes  the 
;nded  discussion.  It  was  there  held  that  each  corn- 
own  tariff,  and  that  the  reasonableness  of  the  tariff 
nined  by  that  of  any  other.  It  was  also  held  that 
panies,  forming  by  agreement  a  joint  through  tariff, 
t  were,  a  line  new  and  independent  of  that  of  either 
otnpanies;  and  hence  that  such  joint  tariff,  or  the 
takes  of  such  tariff,  is  not  the  basis  by  which  the 
s  local  tariff  is  to  be  determined.  It  is  true  that  in 
ion  arose  under  section  4,  with  reference  to  long  and 
in  this  it  arises  under  section  3,  prohibiting  undue 
>references  or  advantages;  but  still  the  questions  there 
ling  here.  If  the  joint  through  tariff  of  two  connect- 
ilandard  by  which  the  local  tariff  of  either  can  be  de- 
of  section  4,  neither  can  it  be  a  standard  by  which 
idue  preferences  is  determined  under  section  3.  Be- 
e  is  in  excess  of  the  share  of  the  joint  rate,  it  does  not 
lUe  preference  or  advantage  has  been  given.  The  trial 
■cognize  this  proposition,  for  it  charged: 

that  some  difference  between  the  local  rate  and  the  Miesouri 
njiany's  proportion  of  the  through  rate  is  permissible,  owing 
dilions  affecting  the  two  shipments,  the  question  that  I  suli- 
e  second  and  third  counts  is  whether  the  difference  shown  in 
he  two  rates  of  13  cents  per  100  pounds  is.  under  all  the  cir- 
ase,  a  reasonable  difference,  or  an  undue  and  unreasonable  dif- 
3d  by  the  different  circumstances  under  which  through  ship- 
:o  and  local  shipments  from  Hannibal  are  made.  If  you  liud 
in  rate  of  12  cents  per  100  pounds  is  an  undue  and  unreason- 
1.  as  before  explained,  that  defendant,  as  asent  of  the  Missouri 
mpany,  knowingly  and  willfully  gave  the  Chicago,  Burlington 
the  advantaee  of  such  difference  in  the  shipment  of  the  two 
eutioncd  in  the  indictment,  then  you  may  return  a  verdict  of 
nd  and  third  counts,  although  you  acquit  on  the  first  count, 
lininethe  last  question  submitted  to  you  as  to  the  ruHSonable- 
bleness  of  the  difference  between  the  local  rate  and  the  Mis- 
)any'8  proportion  of  the  through  rate,  I  give  you  full  liberty  to 
acts,  circtimstances.  and  reasons  adduced  by  the  various  wit- 
tion  of  the  difference  shown,  and  I  ssl<  yon  to  consider  the 
d  fairly,  without  any  prejudice  or  bias  whatsoever." 

'  to  constitute  a  crime,  the  act  must  be  one  which  the 
I  know  in  advance  whether  it  is  criminal  or  not.  The 
in  act  cannot  depend  upon  whether  a  jury  may  think  it 
nreasonable.  There  must  be  some  definiteness  and  cer- 
•  case  of  RnHtixiy  Co.  v.  Dey,  35  Fed.  Rep.  866,  876,  I 
I  discuss  this  matter,  and  I  quote  therefrom  as  follows: 

teutioD  of  complainant  is  that  the  sub.stance  of  these  provisions 
vad  company  charges  an  unreaaonable  rate,  it  shall  be  deemed  a 
luishsd  by  tiae,  and  that  such  a  statute  is  too  indefiaite  aud  ud- 


Digitized  by 


Google 


920  FEDERAL   REPORTER,  VoL  52. 

certain,  no  man  being  able  to  toll  in  advance  what  in  fact  Is,  or  what  any  jury 
will  And  to  be,  a  reasonable  rate.  If  this  were  the  construction  to  be  placed  upoo 
this  act  as  a  whole,  it  would  certainly  be  obnoxious  to  complainant's  criticism, 
for  no  penal  law  can  be  sustained  unless  its  mandates  are  so  clearly  expressed 
that  any  ordinary  person  can  determine  in  advance  what  be  may  and  what  be 
may  not  do  under  it.  In  Dwar.  St  652,  it  is  laid  down  '  that  it  is  impossible  to 
dissent  from  the  doctrine  of  Lord  Coke  that  the  acts  of  parliament  ouirht  to  be 
plainly  and  clearly,  and  not  cunningly  and  darkly,  penned,  especially  in  legal 
matters."  See,  also.  U.  S.  v.  Sharp.  Pet.  C.  C.  123;  The  Enlerprite.  1  Paine,  34; 
Bisb.  St.  Crimes.  ^  41;  Lieb.  Herm.  156.  In  this  the  author  quotes  the  law  of  the 
Chinese  Penal  Code,  which  reads  as  follows:  '  Whoever  is  guilty  of  improper 
conduct,  and  of  such  ae  is  contrary  to  the  spirit  of  the  laws,  though  not  a  breach 
of  any  specific  part  of  it,  shall  be  punished  at  least  forty  blows:  and  when  the 
impropriety  is  of  a  serious  nature,  with  eighty  blows."  There  is  very  little  differ- 
ence between  such  a  statute  and  one  which  would  make  it  a  criminal  offense  to 
charge  more  than  a  reasonable  rate.  See  another  illustration  in  Br  parte  Jackt-iu, 
45  Ark.  158. " 

Applying  that  doctrine  in  this  case,  and  eliminating  the  idea  that  the 
through  rate  is  a  standard  of  comparison  of  the  local  rate,  there  is  noth- 
ing to  justify  a  verdict  of  guilty  against  the  defendant.  '  Judgment  will 
therefore  be  reversed,  and  the  case  remanded  for  further  proceedings. 


Cyclone  S"rEAM  Snowplow  Co.  et  al.  v.  Vulcan  Iron  Works. 

(Circuit  Court  of  Appcaia,  Eighth  Circuit.    October  17, 1898^ 

No.  126. 

1.  C0XTR.4CTS — MAKCFACTUnER'S  WaRUANTT. 

Where  a  contractor  agrees  to  build  an  experimental  machine,  the  first  un- 
der a  new  patent,  on  plans  to  be  approved  by  the  patentee,  with  warranty 
for  the  workmanship  and  materials  of  bis  own  shop,  but  ezpresslv  excepting 
from  the  warranty  the  boiler  and  other  parts  bought  outside,  and  the  work- 
ing of  the  machine  as  a  whole,  the  relative  capacity  of  the  boiler  and  engines 
is  not  a  matter  of  the  contractor"8  workmanship,  nor  is  he  liable  for  an  error 
therein. 

2.  Actios  on  Bond— Valu.\tion. 

In  Illinois,  when  an  experimental  machine,  nearly  complete,  is  replevied 
from  the  person  under  contract  to  make  it,  at  a  valuation  of  110,000  by  the 
replevisor,  such  valuation  is  conclusive  upon  him  in  an  action  on  the  replevin 
bond,  in  the  absence  of  evidence  that  he  was  misled,  and  made  it  in  ignorance 
of  the  actual  condition  of  the  property.  48  Fed.  Rep.  653,  aflirmed. 
8,  Same. 

In  any  event,  where  the  replevisor  removed  the  property  to  a  distant  place, 
thus  making  a  fair  valuation  impossible,  and  sold  it  and  the  patent  right  for 
$16, (XK),  the  value  of  the  royalty,  wholly  in  the  control  of  the  replevisor,  hav- 
ing bepn  unknown  at  the  time  of  replevin,  his  own  valuation  is  conclusive 
upon  the  replevisor. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Minnesota. 

Action  on  a  replevin  bond  by  the  Vulcan  Iron  Works  against  the  Cy- 
clone yteam  Snowplow  Company  and  C.  P.  Jones.  Judgment  for  plain- 
tiff. Motion  for  a  new  trial  denied.  48  Fed.  Rep.  652.  Defendants 
bring  error.     Aftirmed. 
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'.  B.   Hart,  John  Day  Smith,  and  Victor  Linley,  on  the 

in  error. 
'eitii,  Evaiu,  Thompson  &  Fairchild  and  Davis,  Kellogg 
!  brief,)  for  defendant  in  error. 
X.    and  Sanbokn,   Circuit  Judges,  and  Shibas,  Dis- 


Judge.  From  the  record  in  this  cause  it  appears 
LI  was  the  inventor  and  patentee  of  a  snowplow  called 
n  Snowplow;"  that  a  corporation  by  the  name  of  the 
lowplow  Company  was  organized  under  the  laws  of 
esota  for  the  purpose  of  manufacturing  and  selling 
laid  well  patent;  that  on  the  27th*  of  December,  1888, 
ng  was  entered  into  between  said  snowplow  company 
ron  Works,  of  Chicago,  a  corporation  organized  under 
.ate  of  Illinois,  whereby  the  latter  company  agRjed  to 

steam  snowplow  according  to  the  model  and  data  fur- 
lowplow  company,  it  being  further  agreed  that  E.  P. 
entee,  was  to  represent  the  snowplow  company  in  the 
ans  and  drawings  and  in  the  construction  of  the  plow, 
on  works  company  was  to  be  paid  the  cost,  with  10 
hereto.  It  was  also  agreed  that  the  boiler,  trucks,  and 
of  the  machinery  as  might  be  needed  to  expedite  the 
e  work,  should  be  bought  of  other  parties,  and  be  fitted 
in  the  plow  by  the  iron  works  company,  it  being  fur- 
it  the  «aid  Vulcan  Iron  Works  guaranty  the  workman- 
ials  made  up  in  their  own  shops,  but  do  not  guaranty 

parts  bought  outside,  nor  the  working  of  the  machine 

rks  company  proceeded  with  the  construction  of  the 
>  contract,  and  had  the  same  substantially  completed  on 
f  October,  1889,  when  the  snowplow  company  brought 
[jlevin  in  the  United  States  circuit  court  in  and  for  the 
ct  of  Illinois  against  the  iron  works  company,  and 
lid  possession  of  the  plow,  which  was  taken  to  Califor- 
ibsequeutly  sold  to  the  Southern  Pacific  Railroad  Com- 
attidavit  filed  in  the  replevin  suit,  and  in  the  declaration 
16  value  of  the  plow  was  stated  to  be  $10,000,  and  a  bond 
$20,000  was  given  by  the  snowplow  company,  the  stat- 
i  providing  that  the  plaintiff  in  the  replevin  action  shall 
/ith  sureties,  in  a  sum  double  the  value  of  the  property 
aken  upon  the  writ  in  the  case.  On  January  24,  1800, 
eplevin  being  culled  for  trial,  the  snowplow  company  dis- 
ne,  and  a  judgment  for  the  return  of  the  property  was  cn- 
:  of  the  defendant  in  that  action.  The  plow  was  not  re- 
iwtcupon  the  iron  works  company  commenced  this  action 
owplow  company  and  C.  P.  Jones,  one  of  the  sureties  on 
)oud,  tbe  same  l>eing  brought  in  the  United  States  circuit 
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court  for  the  district  of  Minnesota.  The  defendants  in  this  action, 
among  other  things,  pleaded  that,  by  the  terras  of  the  written  contract 
between  the  snowplow  corapan}'  and  the  iron  works  company,  the  lat- 
ter had  guarantied  the  workmanship  and  materials  made  up  in  its  own 
shop,  and  that  said  workmanship  included  the  proper  adjustment,  adapta- 
tion, and  mechanical  construction  of  the  machinery  designed  to  propel 
and  operate  the  patented  device,  but  that  the  machinery  furnished  was 
not  as  guarantied,  and  upon  the  trial  the  snowplow  company  introduced 
evidence  tending  to  show  that  the  boiler  did  not  have  sufficient  capacity 
for  tlie  demands  put  upon  it,  for  which  reason  damages  were  claimed 
on  behalf  of  the  snowplow  company.  The  contention  of  the  plow  com- 
pany was  that  the  determination  of  the  relative  capacity  of  the  boilers 
and  engines  was  left  to  the  iron  works  company,  and  therefore  it  was 
a  matter  of  workmanship,  within  the  terms  of  the  guaranty  contained  in 
the  written  contract.  The  trial  court  held  that  the  guaranty  of  the 
workmanship  and  materials  made  up  in  the  shops  of  the  iron  works 
company  did  not  include  the  matter  of  the  capacity  of  the  boiler,  and 
this  ruling  is  the  first  error  presented  in  the  argument  before  this  court. 
It  appears  from  the  evidence  that  the  plow  in  question  was  the  first 
one  ever  manufactured  under  the  Caldwell  patent.  The  Vulcan  Irtm 
Works  Company  did  not  hold  itself  out  as  a  manufacturer  of  snowplows, 
and  it  cannot  be  held  that  it  had  agreed  to  manufacture  a  plow  reason- 
ably fit  for  the  purpose  it  was  intended  to  be  applied  to.  In  fact,  the 
machine  to  be  manufactured  was  an  experimental  plow.  It  is  provided 
in  the  contract  that  the  iron  works  company  should  prepare  general 
and  detjuled  drawings  from  the  model  and  othei*  dato  furnished  by  the 
snowplow  company,  the  drawings  to  be  approved  by  the  latter  com- 
pany before  the  work  was  entered  upon.  It  thus  appears  that  the 
model  and  other  necessary  data  were  to  be  furnished  by  the  snowplow 
company,  based  \ipon  which  the  iron  works  company  was  to  prepare 
the  necessary  drawings,  and  submit  the  same  for  the  approval  of  the 
snowplow  company.  In  view  of  these  provisions  in  the  contract,  the 
guaranty  therein  contained  cannot  be  extended  be3'ond  its  express  terms, 
for  it  was  evidently  placed  in  the  contract  so  as  to  limit  the  liability  of 
the  iron  works  company.  It  reads  as  follows:  "It  is  understood  that 
the  said  Vulcan  Iron  Works  guaranty  the  workmanship  and  materials 
made  up  in  their  own  shops,  but  do  not  guaranty  boiler  and  other  parts 
bought  outside,  nor  the  working  of  the  machine  as  a  whole."  As  the 
boiler  was  not  made  by  the  iron  works  company,  that  company  did 
not  guaranty  either  the  workmanship  or  materials  therein  found,  and, 
if,  according  to  the  contention  of  plaintiff  in  error,  the  word  "workman- 
ship" is  to  be  construed  to  cast  upon  the  iron  works  company  the 
duty  of  furnishing  a  boiler  of  capacity  enough  to  meet  the  demands 
made  upon  it  in  the  actual  running  of  the  plow,  it  could  be  as  well 
claimed  that  the  duty  was  cast  upon  the  iron  works  company  of  fur- 
nishing engines  of  sufficient  power  to  meet  the  demands  upon  them, 
and  screws  and  fans  of  sufficient  relative  size,  and  thus,  by  mere  infer- 
ence, the  iron  works  company  would  be  held  bound  to  furnish  a  ma- 
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"  which  were  adequate  for  the  work  demanded  of 
ive  capacity  and  properly  fitted  together,  whereas 
that  the  iron  works  company  did  not  guaranty 
ichine  as  a  whole.  In  our  judgment  the  trial  court 
lug  that  the  guaranty  found  in  the  written  contract 
;h  matters  as  the  relative  capacity  of  the  boiler  and 

arising  upon  the  errors  assigned,  and  the  one  mainly 
?i'  in  error,  is  based  upon  the  ruling  made  by  the 
ffect  that  the  defendants  in  that  court  were  bound 
aced  upon  the  replevied  property  in  the  affidavit, 
laration  filed  in  the  replevin  action.  On  behalf  of 
is  contended  that  the  statutes  of  Illinois  do  not  re* 
eplevinto  affix  a  value  to  the  property  sought  to  be 
the  statements  found  in  the  affidavit  and  declara- 
i  action,  as  to  the  value  of  the  property,  are  to  be 
y  admissions,  which  are  receivable  in  evidence,  but 
rties  making  the  same  from  proving  the  property  to 
in  that  stated  in  such  affidavit  and  declaration,  and 
contention  counsel  cite  the  cases  of  Wood  v.  May,  3 
;  WeH  V.  Caldwdi,  23  N.  J.  Law,  739;  Peacock  v. 
aw,  181;  Gibbs  v.  BartUtt,  2  Watts  &  S.  35;  Muhling 
xt.  88;  Brigg»  v.  Wimetl,  56  N.  H.  319;  Wright  v. 
14. 

icfendant  in  error  it  is  contended  that  in  this  jurisdic- 
is  set  at  rest  by  the  ruling  of  the  supreme  court  of  the 
Ice  Co.  v.  WdbHer,  125  U.  8.  426,  8  Sup.  Ct.  Rep. 
ned  that  the  supreme  court  therein  holds  that  a  plain- 
id  the  sureties  on  the  replevin  bond  are  conclusively 
uation  put  upon  the  property  in  the  writ  and  bond, 
rial  court  refused  to  admit  evidence,  offered  on  behalf 
replevin  and  the  sureties  on  the  bond,  tending  to  show 
taken  under  the  writ  was  less  in  value  than  the  sum 
.  and  bond,  and  the  supreme  court  affirmed  the  action 
On  part  of  the  plnintifls  in  error,  it  is  argued  that, 
;ial  facts  involved  in  that  cause,  it  cannot  be  held  that 
irt  intended  to  declare  broadly  that  under  all  circum- 
iff  in  replevin  and  his  sureties  are  concluded  by  the 
value  of  the  property  found  in  the  writ  and  bond,  and 
al  of  value  is  to  be  deemed  to  be  anything  more  than 
lence,  it  should  not  be  held  to  be  conclusive  in  cases 
ars  that  the  valuation  was  fixed  by  the  plaintiff  in  re- 
mistake  of  facts,  whereby  he  was  misled  in  estimating 
!  property  sought  to  be  replevied.  There  is  certainly 
I  in  support  of  the  proposition  that,  if  the  valuation  of 
levin  pfoceedings  has  been  stated  in  the  writ  and  bond 
je  as  to  the  actual  condition  of  the  property,  it  should 
be  coucluaive  against  the  plaintiff  in  replevin  and  his 
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sureties.  For  illustration,  if  a  person  seeks  to  replevy  grain  stored  in 
an  elevator,  or  fruit  shipped  in  cars,  and  states  the  value  on  the  basis 
of  sound  grain  or  fruit,  but.  when  taken  on  the  writ  it.  appears  that  the 
grain  or  fruit  has  become  heated  or  decayed,  so  that  the  plaintiflF  in  re- 
plevin does  not  in  fact  receive  the  property  in  the  condition  he  had  a 
fair  right  to  expect  it  to  be  in,  it  is  diflicult  to  see  why  it  should  not  be 
open  to  the  plaintiff  in  the  replevin  suit  and  his  .sureties  on  the  bond  to 
show  this  fact  when  sued  on  the  bond.  We  do  not,  however,  deem  it 
necessary  to  determine  in  this  case  the  construction  to  be  placed  on  the 
ruling  made  by  the  supreme  court  in  Ice  Co.  v.  Wd>8ter.  If  it  be  true,  as 
contended  by  the  defendant  in  error,  that  the  supreme  court  has  therein 
declared  the  rule  to  be  that  under  all  circumstances  the  statement  of  value 
set  forth  in  the  writ  and  bond  is  conclusive  against  the  plaintiff  in  re- 
plevin and  his  sureties  when  suit  is  brought  upon  the  bond,  then  un- 
questionably the  ruling  in  the  trial  court  in  this  particular  was  correct. 
If,  however,  the  rule  is  that  it  is  open  to  the  plaintiff  in  replevin  and 
his  sureties  to  prove  that  the  statement  of  value  was  based  upon  the 
assumption  that  the  property  sought  to  be  replevied  was  in  good  and 
sound  condition,  whereas,  in  fact,  the  property  when  replevied  was  not 
in  such  condition,  and  that  the  plaintiff  in  replevin,  without  fault  on 
his  part,  he  being  in  fact  ignorant  of  the  actual  condition  of  the  prop- 
erty, was  thus  misled  in  estimating  the  value  thereof,  the  evidence  in 
this  case  does  not  show  a  state  of  facts  justifying  the  application  of  this 
rule.  The  snowplow  company,  when  about  to  replevy  the  plow,  knew 
its  condition  at  that  time, — knew  how  it  was  constructed,  the  size  of  the 
boiler  and  engines,  and  all  other  facts  necessary  to  enable  the  company 
to  place  a  value  upon  the  property  as  it  then  existed.  The  evidence 
offered  on  behalf  of  the  plaintiffs  in  error  did  not  tend  to  prove  that, 
when  the  machine  was  delivered  to  the  snowplow  company  under  the 
writ  of  replevin,  it  was  in  its  construction  or  materials  any  other  or  dif- 
ferent from  what  it  was  understood  to  be  when  the  estimate  of  value  was 
set  forth  in  the  affidavit,  writ,  and  declaration,  and  inferentially  in  the 
bond  filed  in  the  replevin  proceedings. 

Furthermore,  in  any  view  that  may  be  taken  of  the  force  to  be  given 
to  recitals  of  value  in  the  writ  or  bond,  as  against  the  plaintiff  in  replevin 
and  the  sureties  on  the  bond,  we  hold  that,  under  the  peculiar  facts  of 
this  cause,  the  ruling  of  the  trial  court  effectuated  justice  between  the 
litigants.  It  is  an  admitted  fact  that  the  plow  was  manufactured  under 
the  Caldwell  patent,  and  was  protected  thereby.  In  determining  its 
value  at  the  time  it  was  replevied,  not  only  was  its  cost  an  element  to 
be  considered,  but  also  the  price  to  be  paid  to  the  patentee  as  a  royalty 
or  for  a  license  for  the  right  to  use  the  machine  would  necessarily  enter 
into  the  question  of  value,  and  the  determination  of  the  amount  to  be 
added  to  the  cost  of  manufacture  to  cover  this  item  was  necessarily  solely 
within  the  control  of  the  snowpJow  company.  Furthermore,  when  the 
plow  was  taken  from  the  possession  of  the  iron 'works  company  it  was 
taken  by  the  snowplow  company  to  California,  and  used  upon  the  lines 
of  railway  in  that  state,  and  after  certain  changes  and  repairs  bad  been 
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aid,  with  the  patent  right,  to  the  Southern  Pacific 
r  the  sum  of  $16,000.  In  so  doing  the  snowplow 
le  iron  works  company  of  all  reasonable  means  of 
tical  working  of  the  machine,  or  of  estimating  its 
ts  of  its  work,  except  at  great  cost  of  time  and 
w  was  the  only  one  that,  up  to  that  date  at  least, 
.-ed  under  the  Caldwell  patent,  its  removal  to  such  a 
y  of  Chicago  deprived  the  iron  works  company  of 
3f  having  skilled  witnesses  examine  it  as  a  means  of 
e.  Under  such  circumstances  the  snowplow  com- 
use  of  complaint,  in  that  the  trial  court  held  that 

valuation  it  placed  upon  the  patented  machine  in 
nd  declaration  filed  in  the  replevin  suit.  The  valu- 
\  the  suno  of  $10,000,  or  but  a  little  over  one  half  of 
ture,  and  the  recovery  of  the  defendant  in  error  was 
,ce  due  the  iron  works  company  for  the  construction 
wit,  the  sum  of  $8,527.57.  The  result  of  the  judg- 
i  trial  court  is  to  compel  the  snowplow  company  to 
ae  the  iron  works  company  for  the  manufecture  of 
inly  the  snowplow  company  cannot  complain  if,  hav- 

from  the  possession  of  the  iron  works  company,  and 
benefit,  it  is  now  adjudged  to  pay  the  balance  justly 
;ract  of  manufacture.  If  a  plaintiff  in  re|>levin  is  ever 
ed  by  the  valuation  placed  by  him  on  replevied  prop- 
tiis  case  require  such  effect  to  be  given  to  the  recitals 
vrit,  declaration,  and  bond  by  means  of  which  the 
y,  without  any  just  grounds  for  instituting  the  pro- 
in,  and  without  discharging  by  payment  the  lien  held 
i  company  for  the  balance  due  it,  took  the  property 
n  of  the  latter  company,  and  removed  it  to  such  a  dis- 
:ally  deprive  the  defendant  in  error  of  all  fair  oppor- 
the  value  of  the  patented  machine,  and  instead  of  re- 
jrty,  when  so  adjudged  in  the  replevin  suit,  sold  the 
benefit  and  at  its  own  figures.  Under  such  circum- 
3I0W  company  and  its  coplaintiff  in  error,  who  was  the 
ompany,  and  who  made  the  affidavit  in  the  replevin 
e  certainly  no  just  cause  of  complaint  in  that  it  was 
,  court  that  they  must  be  held  bound  by  the  valuation 
placed  upon  the  property  when  seeking  to  obtain  pos- 
f  legal  proceedings.  The  judgment  of  the  court  below 
led,  at  cost  of  plaintiffs  in  error. 
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Burr  r.  Ureblev. 

{OireuU  Court  of  Appeal*,  Eighth  Cireuit.    October  17, 18SS 

No.  130. 

1.  PuBMC  Lands —Rati.road  Grants  —  Invalid  Patents  —  Breach  of  Wab- 

RANTT. 

\  The  fact  that  a  patent  to  lands  granted  to  a  railroad  company  by  the  act  of 

July  1,  1862,  is  void  because  preemption  rights  had  attached  thereto  before 

the  definite  locatinn  of  the  road,  will  not  enable  a  remote  grantee  thereof  to 

maintain  an  action  against  his  immediate  grantor  for  a  breach  of  warranty. 

I  when  the  grantee  still  retains  possession,  and  has  pending  in  the  land  depart- 

I  ment  an  application  for  a  patent  as  a  bona  fide,  purchaser,  under  the  act  of 

I  March  8,  1887,  t?  3,  (24  St.  p.  556.)  which  gives  preference  to  such  pnrchasera 

I  in  case  the  original    pre-emptioner  does  not  perfect  his  entry  within  the 

j  time  tlxed  by  the  secretary  of  the  interior,  ae  authorized  by  the  act 

2.  Same. 

The  provision  of  the  act  of  1887.  that  nothing  contained  therein  "shall  pre- 
vent any  purchaser  of  lands  erroneously  withdrawn,  certified,  or  patented, 
as  aforesaid,  from  recovering  the  purchase  money  therefor  from  the  grantee 
company, "  does  not  add  to  or  vary  the  rights  of  the  parties  at  common  law, 
but  was  merely  intended  to  preserve  such  rights  as  they  had  thereunder. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Missouri. 

Action  by  Henry  Burr  against  Carlos  S.  Greeley  to  recover  damages 
for  alleged  breach  of  covenants  of  warranty  in  a  deed.     Demurrer  to 
!  complaint  sustained,  and  judgment  for  defendant.     Plaintiff"  brings  er- 

ror.    Affirmed. 
'  Statement  by  Caldwetx,  Circuit  Judge: 

This  action  was  brought  by  the  plaintiff  in  error  against  the  defendant  in  error 
to  recover  damages  for  alleged  breach  of  covenants  of  warranty  contained  in  a 
deed  made  by  the  defendant  in  error  to  the  plaintiff  in  error  fur  certain  lands. 
The  complaint  alleges  that  the  L'nion  Pacific  Railway  Company  conveyed  the 
land  in  dispute  to  the  defendant.  Greeley,  and  that  Qreeley  conveyed  the  same  to 
the  plaintiff,  but  that  the  only  title  ever  possessed  by  the  railway  company  was 
derived  from  a  patent  issued  by  the  government  to  the  Kansas  Paciflc  Railway 
Company,  under  the  provisions  of  tne  act  of  congress  approved  July  1.  1862. 
donating  lands  to  aid  in  the  construction  of  a  railroad  from  the  Missouri  river  to 
the  Pacidc  ocean,  and  that  such  patent  was  void  because  a  pre-emption  claim  had 
attached  to  the  land  in  question  before  the  railway  corapHny  had  definitely  located 
its  line  of  railroad.  The  court  below  sustained  a  demurrer  to  the  complaint,  and 
rendered  judgment  for  the  defendant,  and  the  plaintiff  thereupon  sued  out  this 
writ  of  error. 

John  A.  Murray  and  Frank  H.  Foster,  for  plaintiff  in  error. 
A.  L.  W^iams,  for  defendant  in  error. 

Before  Caldvitell  and  Sanborn,  Circuit  Judges,  and  Shiras,  District 
Judge. 

Caldwei,!,,  Circuit  Judge,  (after  stating  the  facts.)  Tn  the  case  of 
Railway  Co.  v.  Dunmexjer,  113  U.  S.  629,  5  Hup.  Ct.  Rep.  566,  the 
supreme  court  decided  that  under  the  act  of  July  1,  1862,  and  the  acts 
amendatory  thereof,  granting  lands  to  aid  in  the  construction  of  a  rail- 
road and  telegraph  line  from  the  Missouri  river  to  the  Pacitic  ocean,  (12 
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^hicli  a  pre-emption  or  homestead  claim  had  at- 
fore  the  line  of  the  road  was  definitely  fixed,  by 
nation  with  the  commissioner  of  the  general  land 
were  exempted  from  the  operation  of  the  grant, 
f  the  pre-emptor  or  homesteader  to  make  the  req- 
ct  his  claim,  or  its  actual  abandonment,  did  not 
rt  to  the  railroad  company  or  become  a  part  of  the 
se  it  remained  a  part  of  the  public  domain.  Be- 
pronounced,  the  government  had  issued  patents  or 

the  railway  company  for  lands  which  were  not 
kuse  pre-emption  and  homestead  rights  had  attached 
mpany  filed  the  map  of  the  definite  location  of  its 
lat)d  office.  In  some  instances  the  company  had 
ich  lands. 

in  the  Dunmeyer  Case,  it  was  plain  that,  as  to  all 
ght  of  pre-emption  or  homestead  had  attached  prior 
on  of  the  line  of  %ilroad,  the  patents  issued  by  the 
railway  company  were  void.  Railway  Co.  v.  Duri- 
ng Co.  V.  Kemp,  104  U.  S.  646,  647;  Sted  v.  Refin- 

452,  453,  1  Sup.  Ct.  Rep.  389;  WUcox  v.  Jack- 
(est  V.  Polk,  18  Wall.  112;  Doolan  v.  Carr,  125  U. 
lep.  1228.  It  was  equally  plain  that  the  purchasers 
ompanv  of  such  lands  acquired  no  title.     To  correct 

land  department  in  patenting  lands  to  the  railway 
n  its  grant,  and  to  relieve,  as  far  as  practicable,  all 
Dr  injury  by  reason  of  the  mistake,  and  to  place  all 
t  could  be  done,  in  the  same  situation  they  would 
(listake  had  not  occurred,  congress  passed  the  act  of 
4  St.  c.  376,  p.  556.)  The  third  section  of  that  act 
ice  that,  if  the  homestead  or  pre-emption  entry  of  any 
roneously  canceled,  such  settler,  upon  application,  shall 
II  his  rights,  and  allowed  to  perfect  his  entry;  but  if 
lot  renew  his  application  within  the  time  fixed  by  the 
iterior,  then  such  unclaimed  land  shall  be  disposed  of 
land  laws,  with  priority  of  right  to  bona  fide  purchasers 
nd,  if  there  be  no  such  purchasers,  then  to  any  bona 
ng  thereon.  The  fourtli  section  of  the  act  provides,  in 
ts  shall  be  issued  to  purchasers  in  good  faith  from  the 
of  lands  erroneously  patented  to  the  company,  upon 
flaking  proof  of  the  fact  of  such  purchase  at  the  proper 
that  the  patents  issued  to  such  purchasers  shall  relate 
of  the  original  certification  or  patenting,  and  that  the 
ay  the  United  States  for  such  lands. 
it  in  this  case  alleges  in  substance  that  the  land  de- 
was  erroneously  patented  to  the  company  because  pre- 
liad  attached  thereto  prior  to  the  definite  location  of  the 
;  that  the  land  belongs  to  the  United  States;  and  that 
le  company  to  Greeley  and  from  Greeley  to  the  plaintiff 
and  that  the  covenants  in  the  deed  fi:om  Greeley  to  the 
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plaintiff  have  been  broken.  It  is  apparent  from  the  averments  of  the 
complaint,  and  is  a  conceded  fact  in  the  case,  that  the  plaintiff  is  in  the 
actual  possession  of  the  laud,  and  that  he  has  applied  for  a  patent  to 
the  same  under  the  act  of  congress.  The  plaintiff  has  not,  in  fact,  been 
ousted  of  the  possession  of  the  premises,  or  renounced  his  claim  to  the 
land  as  a  bona  fide  purchaser  under  the  act  of  congress;  but,  on  the  con- 
trary, he  is  in  the  actual  possession  of  the  land,  claiming  the  rights 
of  a  bona  fide  purchaser  under  that  act.  It  is  not  alleged  that  the  orig- 
inal pre-emptors  or  any  other  person  is  in  an  attitude  to  claim  a  su- 
perior right  to  the  land,  or  that  the  plaintiff's  application  to  secure  a 
patent  to  the  land,  as  a  bona  fide  purchaser  under  the  act  of  congress, 
has  been  rejected  or  is  likely  to  fail.  The  plaintiff's  contention  is  that 
he  can  retain  the  actual  possession  of  the  premises,  and  apply  for  and 
I  receive  a  patent  for  the  land  as  a  bona  fide  purchaser  thereof  under  the 

!  act  of  congress,  without  any  cost  to  himself,  and  that  while  thus  retain- 

'  ing  the  possession  of  the  land ,  and  setting  up  his  claims  as  a  bona  fide 

i  purchaser  of  the  same  under  thafcact,  he  can  recover  of  the  grantor,  on 

'  the  latter's  covenants  of  warranty,  the  full  sum  of  the  purchase  money 

'  paid  this  grantor,  with  interest.     The  argument  is  that  the  act  of  con- 

gress was  designed  to  bestow  a  privilege  or  benefit  on  the  bona  fide  pur- 
chasers for  their  own  merit  and  protection,  and  that  its  provisions  can- 
not inure  in  any  degree,  or  in  any  aspect  of  the  case,  to  the  benefit  or 
protection  of  the  company  or  its  grantees  when  sued  upon  their  cove- 
nants of  warranty.  It  is  claimed  that  such  bona  fide  purchasers  can 
avail  themselves  of  the  benefit  of  the  act  either  with  or  without  cost  to 
j  themselves,  and  at  the  same  time  recover  from  their  grantors  on  their 

covenants  of  warranty  the  full  sum  of  the  purchase  money  and  interest. 
Stated  in  different  language,  the  plaintifl''s  contention  is  that  his  right  of 
action  for  breach  of  warranty  while  retaining  the  actual  possession  of 
the  land,  and  claiming  and  receiving  the  benefits  of  a  bona  fide  pur- 
chaser under  the  acts  of  congress,  are  precisely  what  they  would  be  if 
he  had  abandoned  the  possession  of  the  premises  and  renounced  all 
claim  to  the  land,  or  if  the  original  pre-emptor  had  appeared  within 
the  time. allowed  him  by  the  secretary  of  the  interior,  and  set  up  and 
established  his  claim  and  received  a  patent  for  the  land.  We  cannot  agree 
to  this  construction  of  the  act.  The  plaintiff  cannot  play  fast  and  loose. 
He  cannot  claim  the  benefit  of  the  act  for  one  purpose,  and  repudiate 
it  for  another.  If  he  elects  to  accept  the  benefits  of  the  act  aa  a  bona  fide 
purchaser  from  the  company  or  its  grantee,  and  gets  a  patent  to  the  land 
because  he  sustains  that  relation,  without  cost  to  himself,  he  has  not 
I  been  danaiified,  and  it  is  not  perceived  what  substantial  ground  of  ac- 

tion he  would  have  against  his  grantor.  But  for  the  deed  of  his  gran- 
tor, he  would  not  have  stood  in  the  relation  of  a  bona  fide  purchaser, 
and  could  not  have  availed  himself  of  the  benefits  of  the  act  of  con- 
gress. Claiming  and  accepting,  under  the  act,  the  rights  of  a  bona  fide 
])urchaser  in  virtue  of  his  grantor's  deed,  he  at  the  same  time  claims  the 
right  to  proceed  against  his  warrantor,  the  same  as  though  he  had 
finally  lost  his  title  and  possession.  He  cannot  do  this.  The  com- 
plaint shows  that  he  has  preferred  his  claim  to  the  land  as  a  bo)ia  fide 
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le  retains  tlie  actual  possession  of  the  land.  Upon 
)  position  to  maintain  an  action  for  breach  of  war- 
>lication  for  the  benefits  of  the  act  is  determined,  it 
at,  if  any,  damage  he  has  sustained  by  the  breach 
arranty  in  his  grantor's  deed. 
r  decision  upon  the  ground  that  proof  that  the  out- 
le  government  is  not,  in  anj'  case,  sufficient  to  show 
sume  it  to  be  true,  as  contended  by  the  plaintiff  in 
e  outstanding  title  is  shown  to  be  in  the  govern- 
neral,  sufficient  proof  of  eviction.  Railway  Co.  v. 
.  543;  Glenn  v.  TItMe,  23  Miss.  52;  Broicn  v. 
':.  Y.  Supp.  714;  McGary  v.  Hastings,  39  Cal.  360; 
»9  Mo.  604,  13  S.  W.  Rep.  284.  But  this  rule 
intiff  in  error  in  this  case,  because  he  is,  in  fact,  right- 
>f  the  land,  claiming  the  right  to  a  patent  as  a  bona 
iv  the  act  of  congress,  and  presumably,  on  the  aver- 
laint,  entitled  to  the  rights  of  such  a  purchaser.    Un- 

hona  fide  purchaser  has  been  determined,  there  is 
longress  governing  this  case  no  constructive  eviction 
rights  and  liabilities  of  ttie  parties.  The  plaintiH" 
y  grounded  his  action,  upon  the  proviso  in  the  fourth 

of  congress,  which  declares  "tliat  nothing  in  this 
my  purchaser  of  lands  erroneously  withdrawn,  certi- 
s  aforesaid,  from  recovering  the  purchase  money  there- 
ce  company,  less  the  amount  paid  to  the  United  States 

as  by  this  act  required."  This  proviso  does  not  ad<l 
al  rights  or  obligations  of  the  parties  as  they  existed 

Its  purpose  was  to  preserve  those  rights,  whatever 
id  not  to  confer  any  new  right.  It  clearly  does  not  con- 
e  who,  by  virtue  of  his  deed  and  the  possession  ac- 
r,  is  entitled  to  claim  and  does  claim  the  rights  of  a 
iser,  and  who  receives  a  patent  from  the  government 
lich  is  paid  for  by  the  railway  company,  may,  after 
lus  perfected,  without  cost  to  himself,  recover  back  the 
paid  by  him  to  the  railway  company  or  its  grantee  for 
:aii  such  a  purchaser,  while  retaining  the  actual  posses- 
,  and  claiming,  under  his  deed^^the  rights  secured  to  a 
aser  by  the  act  of  congress,  maintain  an  action  for  the 
upon  the  ground  that  lie  had  been  constructively  evicted 
•tales,  and  lias  lost  his  land.  He  is  not  on  the  land  as 
'here  has  been  no  eviction  in  fact  or  in  law.  He  is  in 
the  consent  of  the  government,  with  equities  under  tlie 
which  he  is  asserting,  and  which  may  ripen  into  a  leaal 
ig  as  that  possession  continues,  and  plaintifTs  claim  is  he- 
eler the  act  of  congress,  an  action  for  a  breach  of  war- 
itantial  damages  is  premature,  and  it  is  substantial  and 
ninal  damages  whicli  the  plaintiff  is  seeking  to  recover. 
lit  of  the  circuit  court  is  alHrmed. 
10.11—59 
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United  States  v.  Van  Duzee. 

(Circuit  Co\i,n  of  Appoils,  Eightlt.  Circutt.   October  17, 1892.) 

No.  127. 

1    Clerkb  of  Cobrt— Ff.es— Filing  Dischaboes  of  Witnessks. 

The  clerks  of  the  federal  courts  are  entitled  to  fees  for  filing  the  dfscharees 
given  by  the  district  attorney  to  witnesses  for  the  government,  since  Kev.  St. 
U.  S.  g  877,  provides  that  such  witnesses  shall  not  depart  without  leave  of  the 
court  or  the  district  attorney,  and  it  is  the  approved  practice  to  give  tJienx 
written  discharges  for  use  in  drawing  their  pay  from  the  marshal.  48  Fed. 
Hep.  64a.  affirmed. 

3   Same— FiiiTSo  Receipts. 

Although  there  is  no  law  expressly  requiring  the  clerks  of  the  federal 
courts  to  take  receipts  from  the  United  States  collector  for  tines  paid  by  per- 
sons sentenced  for  violation  of  the  internal  revenue  laws,  yet.  as  such  re- 
ceipts are  necessary  for  the  proper  settling  of  the  accounts  of  both  clerks  and 
collectors,  they  are  "papers,"  within  the  meaning  of  Rev.  St.  D.  8.  §  838,  cl. 
8,  giving  fees  to  the  clerks  for  filing  "a  declaration,  plea,  or  other  paper.* 
48Fed.  Rep.  643,  affirmed. 
8.  Same — Report  oh  Accounts.  i 

Under  the  rule  of  court  requiring  the  district  attorney  to  examine  the  ac- 
counts  of  the  marshal,  clerk,  and  commissioners,  and  make  a  written  report 
thereon  to  the  court,  such  report,  though  not  required  by  statute,  becomes 
a  part  of  the  records  of  the  court,  and  the  clerk  is  entitled  to  a  fee  for  filing 
the  same.     4S  Fed.  Rep.  643,  affirmed.  i 

4.  Same— Certificate  op  Allowance  of  Accounts. 

Act  Cong.  Feb.  33.  187.5,  requires  the  accounts  nnd  vouchers  of  the  marshal.' 
clerk,  and  distnct  attorney  to  be  made  out  in  duplicate,  the  original  to  be  for- 
warded to  Washington,  and  the  duplicate  to  be  retained  by  the  clerk;  the  pa-| 
1  pers  forwarded  to  be  accompanied  by  a  certified  copy  of  the  order  of  allow- 
ance. ITiM.  that  the  latter  paper  is  no  part  of  the  vouchers  required  to  be 
made  in  duplicate,  and  hence  the  clerk  is  not  entitled  to  a  fee  for  duplicates 
thereof.     4B  Fed.  Rep.  643.  affirmed. 

5.  Same— KxTRiEs  of  Submission  and  Approval  of  Accocnts. 

Under  Act  Cong.  Feb.  23,  1875.  requiring  the  official  accounts  to  be  pre- 
sented to  the  court  in  the  presence  of  the  district  attorney  or  his  assistant,  it 
is  necessary  that  an  entry  should  be  made,  showing  such  submission;  and  the 
clerk  is  entitled  to  a  fee  for  making  the  same,  as  well  as  for  entering  the  sub- 
sequent order  of  approval  or  disapproval.    48  Fed.  Rep.  643,  affirmed. 

6.  Same — I>r.\<vino  .Juries. 

The  clerk  is  entitled  to  compensation  for  services  rendered  in  procuring  the 
names  of  persons  to  serve  as  jurors,  and  in  drawing  the  juries  for  the  terms 
of  court  in  the  distriqg  Goodrich  v.  U.  S.,  42  Fed.  Rep.  892.  followed.  48 
Fed.  Rep.  64!}.  affirmecT 

7.  Same— Duplicate  Vouchers  of  Accounts. 

The  clerk  is  entitled  to  fees  for  filing  the  vouchers  and  duplicates  accom- 
panying the  accounts  of  the  marshal,  since,  by  the  instructions  of  the  depart- 
ment of  jusiice.  he  is  required,  when  sending  forward  the  originals,  to  cer- 
tify that  duplicates  thereof  are  on  file  in  his  office.  48  Fed.  Rep.  048,  af- 
firmed. 

8.  Same— Copy  of  Bail  Bond. 

Rev.  St.  U.  8.  ^  1018,  n\ithorizeB  the  sureties  on  a  bail  bond  to  arrest  tbeir 
principal,  and  to  deliver  him  to  the  marshal  before  a  judge  or  coinroittingof- 
flcer,  and  requires  the  latter,  on  request  of  the  sureties,  to  enter  their  exon- 
■  cration  upon  the  recognizance  or  a  certified  copy  thereof.  JJeld,  that  the 
clerk  is  not  entitled  to  a  fee  from  the  government  formaking  a  certified  copy 
for  this  purpose,  as  the  sureties  themselves  should  pay  him  for  the  same.  48 
Fed.  Rep.  643,  aftirmed. 
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lU.vi^T  TO  Brixo  Prisoner  prom  Jail. 
r.  S.  §  1030;  a  formal  warrant  is  not  necessary  to  antboriza 
:  a  prisoner  confined  at  Sioux  City  to  Ft.  Dodxe  for  trial; 
t  entitled  to  a  fee  for  issuing  the  same.    48  Fed.  Rep.  643, 

T COFT   FunNISHED  TO   ACCU.«ED. 

itled  to  a  fee  for  a  certificate  and  seal  to  a  copy  of  an  indict- 
I  the  defendant  under  the  rule  of  court,  as  it  is  tbe  usual 
copies  of  all  parts  of  the  record  furnished  by  the  clerk.    43 
xnaed. 

Approval  op  Recoqnizanxes. 
r  of  the  clerk  to  approve  recognizances  in  criminal  cases. 
>f  approval  thereon,  in  accordance  with  the  usual  practice, 

an  entrv  or  certificate,  within  the  meaniuy  of  Rev.  St.  U. 
;  a  fee  of  15  cents  per  folio  for  such  entries.    48  Fed.  Rep. 

I' ROUS. 

ititled  to  fees  for  administering  the  oath  to  jurors,  both  grand 
they  prove  up  their  lUteudance  before  him:  for  the  issuance 
J  each  Juror  showing  the  number  of  days'  attendance  and  the 
18  ft  basis  for  the  marshal's  payment;  for  entering  the  order 
irsbul  to  pay  the  jurors,  and  for  making  copies  thereof  for 
1  for  making  a  report  to  the  court  of  the  per  diem  and  mileage 
—since  all  these  acts  are  required  by  the  rule  of  court,  and 
cs  upon  the  accounts  of  both  oflicers.    48  Fed.  Rep.  643,  af- 

voR  DaAwmo  Jurors. 

entitled  to  fees  for  the  certificate  and  seal  attached  to  the 
ler  for  drawing  juries,  under  Ihe  provisions  of  the  statae  and 
is  this  is  tbe  proper  method  of  furnishing  that  officer  wua  evi- 
lurt's  order.    48  Fed.  Rep.  643,  affirmed. 

Entriks  rs  Criminal  Cases. 

>  the  settled  practice  in  Iowa,  the  final  entries  io  criminal  cases 
[>  the  following  papers,  for  which  the  clerks  of  the  federal 
.  are  entitled  to  folio  fees:  The  commissioner's  order  for  ap- 
re  the  grand  iury;  the  entry  showing  the  due  presentment  of 
I  by  the  grand  jury;  the  indictment:  the  bench  warrant,  and  re- 
tbe  arraignment  and  plea:  tbe  entry  showing  trial  and  verdict: 
lud  final  orders,  such  as  granting  new  trial,  modifying  or  sns- 
nce,  or  directing  manner  and  place  of  executing  it;  the  mittimus 
lowing  the  execution  of  the  sentence:  and  the  entry  of  satisfac- 
ne  is  paid.  But  it  should  not  contain  the  bail  bonds  or  entries 
i  forfeiture  thereof,  the  orders  for  attachments  of  witnesses  who 
'.  the  attachments  themselves,  or  the  return  thereon.  48  Fed. 
rmed. 

UINO  WlTStSSKS. 

I  fee  of  three  dullars  in  criminal  cases  does  not  include  compen- 
curing  the  witnesses,  ftnd  tlie  clerk  is  entitled  to  the  statutory 
4S  Fed.  Rep.  643,  affirmed. 

OP  Skntence. 

1.  ^  4.515.  requires  that  when  a  prisoner  is  committed  to  tbe 
jailer  the  latter  shall  be  furuished  with  a  certified  Copy  of  the 
gment.  JIM  that,  when  a  prisoner  is  committed  to  the  state  Jnil 
nlcnce  of  a  federal  court,  it  is  the  duty  of  tbe  clerk  to  fnrnibh 
d  copy,  and  he  is  entitled  to  the  statutory  fee  therefor.  48  Fed. 
irmed. 

KS  OP  ISDICTMENTS. 

clerk,  upon  the  written  order  of  the  district  attorney,  fnrnishps 
>pie3ofindlctDients  containing  numerous  counts  against  the  of- 
lationnl  bank,  and  it  clearly  appears  that  such  copies  are  neces- 
:  proper  preparation  of  the  government's  case,  the  clerk  will  be 
io  fees  therefor.    48  Fed.  Rep.  643.  affirmed. 
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18.  Same — Mittimus. 

When  a  prisoner  is  ordered  to  be  confined  until  bis  fine  is  paid,  the  clerk  is 
entitled  to  f<fe»  for  issuing  the  mitUm.u«,  for  filing  tbe  same  when  returned  by 
the  marshal,  and  for  enterlof;  his  return  thereon.    48  Fed.  Rep.  613,  affirmed.  , 

18.  Samb— Vouchers. 

Tbe  order  of  tbe  court  of  the  northern  district  of  low*,  directing  the  mar- 
sbal  to  procure  the  necessary  record  books  for  the  Cedar  Rapids  division  of 
tbe  district,  constituted  tbe  proper  voucber  for  bis  expenditures;  and,  as  be 
is  required  to  file  ivitb  tbe  clerk  a  duplicate  of  all  vouchers  which  accompany 
bis  account,  tbe  clerk  was  entitled  to  fees  for  furoishing  duplicates  of  the 
order.    48  Fed.  Rep.  043,  affirmed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Iowa.     Affirmed. 
Statement  by  the  court: 

This  is  an  action  brought  by  the  appellee  against  tbe  United  .States  to  recover 
fees  alleged  to  be  due  bim  as  clerk  of  the  district  aud  circuit  courts  of  tbe  United 
States  for  the  northern  district  of  Iowa.  Tbe  United  States  demurred  to  the  sev- 
eral parngfapbs  of  the  complaint.  The  lower  court  sustained  the  demurrer  as  to 
certain  of  tbe  causes  of  action  set  up  in  tbe  complaint,  aud  overruled  it  as  to 
others.  The  United  States  elected  to  stand  upon  her  demurrer,  and  thereupon 
Judgment  was  rendeted  against  tlie  United  States  for  the  items  of  the  account  or 
causes  of  action  as  to  which  the  demurrer  was  overruled,  and  tbe  United  StAtes 
appealed.  The  opinion  of  the  district  court,  reported  in  48  Fed.  Rep.  643,  con- 
tains an  accurate  statement  of  facts  relating  to  each  item  of  tbe  account,  and,  as 
this  court  agrees  with  tbe  lower  court  In  its  conclusions  of  law  upon  tbe  facts 
found  as  to  all  items  as  to  which  tbe  demurrer  was  overruled,  tbe  opinion  of  that 
couAis  hero  givon  in  fall,  and  is  as  follows: 

"Shirai?,  .Judge.  Attached  to  the  petition  in  this  cause  is  an  itemized  account 
of  the  work  done  and  services  rendered  for  wbicb  tbe  plaintiff  seeks  to  recover 
judgment.  Tbe  demurrer  presents  tbe  question  whether  tbe  items  included  in 
the  account  come  within  tbe  classes  of  services  for  which  tbe  plaintiff,  as  clerk 
of  tbe  court,  is  entitled  to  compensation  from  the  United  States. 

"  Fir»i.  Tbe  first  question  arises  on  a  charge  for  filing  tbe  discbarges  given  to 
witnesses  summoned  on  behalf  of  tbe  government  by  the  district  attorney.  Sec- 
tion 8T7  of  the  Revised  Statutes  requires  that  witnesses  summoned  to  attend  court 
on  behalf  of  the  United  States  shall  be  subpoenaed  generally,  and  not  in  a  partic- 
ular case,  and  that  they  shall  not  depart  from  tbe  court  without  leave  of  tbe  court 
or  of  the  district  attorney.  Under  tbe  rule  of  this  court,  before  a  witness  can 
obtain  his  pay  from  the  marshal,  he  is  required  to  obtain  from  tbe  clerk  a  certifi- 
cate showing  the  number  of  days  of  attendance  and  mileage  to  which  be  is  enti- 
tled, and  to  properly  prepare  this  certificate  tbe  clerk  must  know  the  day  on 
wbicb  tbe  witness  is  discharged  from  attendance,  and  also  tbe  fact  that  he  has 
obtained  tbe  proper  leave  from  tbe  district  attorney.  It  is  and  has  been  tbe  set- 
tled practice  for  years  in  this  district  for  tbe  district  attorney  to  furnish  to  the 
witness  a  written  discharge,  which  is  filed  with  the  clerk,  and  upon  which  in  turn 
tbe  clerk  bases  the  certificate  which  be  gives  the  witness  as  evidence  for  the 
guidance  of  the  marshal  In  paying  the  witness  the  sum  due  him.  There  can  be 
no  possible  question  that  it  is  tbe  duty  of  the  district  attorney  to  furnish  tbe 
written  discharge  as  evidence  of  tbe  leave  granted  the  witness  to  depart  from  tbe 
court,  and  no  reason  is  perceived  wby  it  is  not  tbe  duty  of  tbe  clerk  to  file  and 
preserve  this  discharge  for  his  own  protection  and  for  that  of  tbe  witness.  If  a 
witness  duly  summoned,  and  in  attendance,  should  depart  without  leave  of  the 
court  or  of  tbe  district  attorney,  be  would  be  liable  as  for  contempt,  and  hence  it 
is  entirely  proper  that  the  files  of  the  court  or  the  record  should  show  that  leave 
had  been  granted.  If  a  witness  should  apply,  under  tbe  statute,  to  the  coort  for 
leave  to  depart,  and  tbe  same  should  be  granted,  the  record  would  contain  an  en- 
try to  that  effect,  and  for  the  making  the  same  the  clerk  would  be  entitled  to  his 
fee.  When  the  leave  is  granted,  by  order  of  the  district  attorney,  the  discbarge 
should  be  filed,  so  as  to  be  preserved  as  part  of  the  record  of  the  proceedinirs  of 
tbe  court,  and.  in  either  case,  the  clerk  is  entitled  to  tbe  statutory  lee  fur  maKing 
tbe  record  or  filing  the  discbarge. 


Digitized  by 


Google 


UNITED   STATKS  V.  VAN    DUZEE.  933 

item  in  dispute  U  the  charge  for  filing  receipts  of  the 
1  for  fines  paid  in  by  or  collectea  from  persons  sentenced  for, 
J  revenue  laws.  Under  the  regulations  of  the  treasury  de- 
required  to  pay  all  fines  coUeQted  in  revenue  cases  to  the 
district.  As  evidence  of  the  receipt  thereof  the  collector 
IS  which  operate  in  the  double  capacity  of  evidence  show- 
as  become  liable  to  account  for  the  money  thus  received, 
e  clerk  has  perfort&ed  bis  duty  of  payment  to  the  proper 
in  support  of  the  demurrer  to  this  cla!>s  of  items  is  that 
ini;  the  taking  or  filing  such  receipts,  and  therefore  the 
within  the  meaning  of  the  third  clause  of  section  d38  of 
It  certainly  cannot  be  possible  that  the  $rovernment  seeks 
be  the  law  that  the  clerk  is  not  required  or  expected  to 
,'H  thus  paid  to  the  collector.  It  cannot  be  that  the  depart- 
d  with  a  practice  of  the  clerk  paying  hundreds  of  dollars 
lut  written  evidence  being  taken  of  such  payments.  The 
refutation,  and  it  is  entirely  clear  that  it  is  the  duty  of  the. 
iieolB  are  made,  to  take  proper  receipts  from  the  collect- 
ce  fur  his  own  protection,  but  as  evidence  on  behalf  of 
ing  that  the  collector  has  become  liable  for  the  ambunts 
receipts  are  not  the  private  property  of  the  clerk,  but 
illice  us  part  of  the  official  papers,  tbore  to  remain  for  the 
lent,  and  as  evidence  useful  in  settling  the  accounts  of  the 
of  the  collectors,  and  as  such  they  form  part  of  the  record 
in  which  the  fine  has  been  collected  and  paid  over,  t^uch 
papers  connected  with  the  case,  are  properly  tiled  as  such, 
clerk  is  entitled  to  the  statutory  fee. 

;m  in  dispute  is  the  fee  charged  for  filing  the  written  re- 
trict  attorney  in  regard  to  the  accounts  of  the  marshal, 
er.  By  a  rule  of  this  court,  July  adopted  and  spreud  upon 
ed  that,  when  the  reports  of  the  officers  named  are  filed, 
i  to  the  district  attorney  for  his  examination,  and  he  is  re- 
court  a  written  report  of  the  result  of  such  examination. 

I  support  of  the  demurrer  that  the  act  of  February  23. 1875. 
itten  report  from  the  district  attorney  does  not  meet  the 
has  the  right  to  adopt  rules  for  the  conduct  of  business  be- 
stated,  it  has  adopted  a  rule  requiring  the  district  attorney 
>n  of  the  accounts  of  officers  and  to  report  thereon  in  Writ- 

ofilcers  are  voluminous,  and  require  that  kind  of  exami- 

II  be  given  them  iu  open  court.  The  re<|uirement8  of  the 
dition  to  those  of  the  act  of  1875,  and  are  intended  as  an 
gainst  the  allowance  of  illegal  fees.  Under  the  rules  it  is 
t  attorney  to  make  a  written  report  of  the  result  of  his  ex- 
ount.  and  it  is  the  duty  of  the  clerk  to  file  such  report  when 
I  paper  lawfully  filed  as  a  part  of  the  record  of  the  court, 
ore  entitled  to  the  usual  fee  for  such  filing. 

terns  demurred  to  are  the  charges  made  for  duplicate  cop- 
urt  approving  the  accounts  of  the  marshal,  clerk,  and  dis- 
ci of  February  23,  1875,  requires  that  the  accounts  of  the 
:  vouchers  thereto  snail  be  made  in  duplicate,  the  original 
ashington  and  the  duplicate  to  be  retained  by  the  clerk, 
original  to  consideration  and  allowance  by  the  department, 
ycertifled  copies  of  the  allowance  by  the  court  shall  ac- 
s.  yet  these  orders  do  not  form  part  of  the  accounts  and 
uplicate  is  required  to  be  left  with  the  clerk.  The  •  dnpli- 
is  the  duplicate  of  the  accounts  and  the  vouchers,  and  does 
of  the  court.  To  these  items  the  demurrer  is  sustained, 
rged  for  entering  upon  the  record  the  fact  of  the  submis- 
is  to  the  court  is  demurred  to  on  the  theory  that  the  act  of 
y  requires  the  entry  of  the  order  of  approval  or  disapproval, 
hat.  iu  accordance  with  the  re(iuirements  of  the  statute,  the 
to  the  court  in  the  presence  of  the  district  attorney  or  his 
iirted  by  the  oath  of  the  party.  Thereupon  the  court,  as 
tines  the  account  in  detail,  and  then  makes  the  final  order. 
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The  necessarj-  oxamination  pfecludes  the  entering  the  order  of  approval  at  the 
time  of  the  entry  of  the  fact  of  submission  in  open  ooiirt.  and  hence  the  need  of 
iwo  entries.  The  act  of  187,"!  reijiilres  that  the'  record  shall  show  that  the  dietrict 
attorney  or  bis  ussiHtant  was  preseut  in  court  when  the  account  is  submitted, 
and  hence  there  must  be  a  record  entry  of  the  fact  of  the  presentation  of  the  ac- 
count in  open  court  in  presence  of  the  attorney,  and  the  statute  farther  requires 
a  record  entry  of  the  tinal  order  of  approval  or  disapproval.  The  clerk  has  no 
control  over  these  matters.  If  the  court  receives  the  presentation  of  the  account 
upon  one  day.  it  is  the  duty  of  theclerii  to  make  the  proper  entry  of  that  fact  in 
the  proceedings  for  that  day:  and  then  when  the  court,  upon  another  day.  ren- 
ders its  decision  and  orders  the  approval  of  the  accoant.  the  cleric  must  make  the 
proper  entry  thereof.     For  such  entries  he  is  entitled  to  the  proper  fees. 

"tiixlh.  The  next  point  arising  upon  the  demurrer  is  whether  the  clerk  la  en- 
titled to  the  compensation  fur  services  rendered  in  procuring  names  of  parties  to 
serve  as  jurors  and  in  drawing  the  juries  for  the  terms  of  court  in  the  district. 
This  question  has  been  adjudged  In  this  circuit  in  favor  of  the  right  of  the  clerk 
to  compensation  for  such  services.  See  opinion  of  .Judge  f 'ai.dweli,  in  Ooodrt<-h 
V.  U.  S.,  42  Fed.  Kep.  302.  Relying  upon  the  ruling  in  that  case,  the  demurrer 
will  be  overruled  to  these  items  of  charge  in  the  present  cause. 

"Seventh.  Eiception  in  next  taken  to  the  charge  made  for  filing  the  duplicate 
vouchers  accompanying  the  accounts  of  the  marshal.  These  accounts  and  vouch- 
ers pass  under  the  control  of  the  clerk,  as  they  are  required  to  be  presented  to 
the  court  in  the  first  instance,  and  then,  upon  approval,  the  clerk  is  required  to 
forward  the  original  account  and  the  original  vouchors  to  the  departipent  at 
Washington  and  to  retain  the  duplicates.  In  the  instructions  issued  by  the  de- 
partment of  justice  to  the  clerk,  (see  Kegistcr  1886,  p.  265,)  the  clerk  is  required 
to  certify,  when  forwarding  the  originals  of  the  accounts  and  vouchers,  that  the 
duplicates  thereof  are  on  file  In  his  office.  The?e  papers  are  therefore  matters 
that  are  to  be  filed,  and  under  the  ruling  of  Buewkr.  ,1..  in  Goodrich  v.  V.  f<..  85 
Fed.  Rep.  193.  the  clerk  bad  the  right  to  tile  each  paper  and  to  make  the  statutory 
charge  therefor. 

"Eighth.  The  next  item  demurred  to  is  a  charge  for  a  certified  copy  of  are- 
cognizance,  in  a  case  wherein  the  suretits  thereon  caused  the  rearrest  of  the  party 
under  indictment.  Section  1018  of  the  Revised  Statutes  authorir.es  the  sureties  to 
arrest  their  principal,  and  before  a  judge  or  committing  officer  to  deliver  him  to 
the  marshal,  and  at  the  request  of  the  bail  it  is  made  the  duty  of  the  judge  or 
committing  officer  to  enter  upon  the  recognizance,  or  a  certified  copy  thereof, 
the  exoneration  of  the  bail.  Under  this  section,  it  would  seem  to  be  the  duty  of 
the  bail  to  procure  and  pay  for  the  certified  copy  of  the  recognizance  in  case  they 
desired  to  have  the  exoneration  indorsed  thereon.  To  authorize  the  rearrest  of 
the  principal,  and  his  delivery  to  the  custody  of  the  marshal.  It  Is  not  necessary 
that  the  recognizance  or  n  copy  thereof  should  be  procured  in  the  first  instance, 
and  need  therefor  does  not  arise  unless  the  bail  desires  to  astc  the  entry  of  dis- 
charge thereon.  The  copy,  if  made,  is  not  furnished  to  the  marshal  as  evidence 
of  bis  right  to  receive  the  prisoner,  for  that  is  based  upon  the  action  of  the  sure, 
ties  taken  before  the  judge  or  officer:  but  It  is  furnished  the  sureties  in  order  that 
they  may.  if  they  clioose.  have  entered  thereon  a  discharge  of  liability.  The 
clerk  Is  entitled  to  demand  a  fee  from  the  bail,  when  they  demand  a  copy,  but 
such  fee  is  not  a  proper  charge  against  the  Lnited  States. 

"■Ninth.  The  demurrer  must  also  be  sustained  to  the  charge  for  issuing  warrant 
tothe  marshal  to  bring  a  prisoner  contined  at  Sioux  City  to  Ft.  Dodge  for  trial. 
Strictly,  under  section  1030  of  the  Revised  Statutes,  a  formal  'writ  or  warrant  for 
that  purpose  was  not  needed,  and,  treating  the  warrant  as  in  fact  a  copy  of  the 
order  for  brineing  the  prisoner  to  Ft.  Dodge,  no  fee  is  chargeable  therefor  under 
the  provisions  of  the  section  just  cited. 

"  J'inth.  Exception  is  also  taken  to  the  charge  for  certificate  and  seal  attached 
to  the  copy  of  the  indictment  furnished  on  demand  to  the  defendant  in  the  case 
of  U.  S.  V.  Parqvfltc,  under  the  provisions  of  the  standing  rule  of  this  court.  It 
was  the  duty  of  the  clerk  to  furnish  the  copy,  and  it  is  the  usual  rule  that  copies 
of  all  parts  of  the  record,  when  furnished  by  the  clerk,  shall  be  duly  certified  by 
the  clerk.     The  charge  is  allowed. 

"  Eleventh.  Tlw?  next  item  excepted  to  is  the  folio  charge  for  the  approval  by  the 
clerk  of  rocosni/auce.'i  given  in  certain  criminal  cases.  It  is  the  duty  of  the  clerk 
to  approve  these  bonds,  and  fl  is  the  practice  to  evidence  such  approval  by  a 
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:ate  of  apt>roval  upon  the  face  or  back  of  the  bond.    This 

ry  or  certificate,  within  the  langaage  of  section  8S8  of  the 
lie  folio  fee  of  15  cents  is  chargeable  therefor. 
:laaB  of  items  to  which  exception  is  taken  is  that  including 
inR  tbe  oathto  jurors,  grand  and  petit,  when  they  are  prov- 
e  before  tbe  clerk,  for  the  issuance  of  a  certificate  to  each 
aber  of  days  he  has  attended  court  and  tbe  number  of  miles 
for  the  action  of  the  marshal  in  making  payment  to  the 
9  order  directing  the  marshal  to  pay  the  jurors,  for  making 
Cot  tbe  marshal,  and  for  making  report  to  the  court  of  the 

due  tbe  Jurors,  as  tbe  evidence  upon  which  tbe  court  re- 
ler  for  payment.  The  clerk  is  required  to  perform  these 
lut  tbe  requirements  of  the  rule  adopted  by  the  court,  reg- 
1  ^vhicb  proof  of  tbe  amounts  due  jurors  is  to  be  furnished. 
discharged  from  further  attendance,  the  rule  requires  them 
and  upon  a  proper  book  prepared  by  bim  to  enter  their 
deuce,  days  of  attendance,  and  number  of  miles  of  travel, 

the  correctness  thereof,  they  are  required  to  make  oatli 
t  tbe  clerk  makes  out  and  furnishes  to  each  party  a  certifl- 
tya  of  attendance  and  miles  traveled  and  the  amount  due. 
bmitted  to  tbe  marshal,  and  thus  he  is  furnished  with  a  check 
hen  the  account  of  the  marshal  is  made  out  for  submission  to 
equirea  that  it  shall  be  first  submitted  to  the  clerk,  who  is  re- 
be  payment  made  with  the  facts  appearing  on  his  book  or, 

agree,  he  is  required  to  make  a  certificate  of  that  fact  upon 
i  marshal.  Thus  there  is  put  in  operation  a  check  upon  the 
n  tbe  marshal,  for  his  account  will  not  be  approved  unless  it 
rk's  record.  The  court  is  also  required  to  make  an  order  di- 
:nt  of  the  sum  due  the  Jurors,  and  as  tbe  basis  therefor  tbe 
'  make  a  report  to  the  court  of  the  names  of  the  jurors  and  the 

Thus  it  is  made  the  duty  of  the  clerk  to  perform  each  act  for 
larged.  and,  as  they  are  all  services  of  a  character  for  which 
es  payment,  tbe  clerk  is  entitled  to  pay  therefor, 
ception  is  also  taken  to  the  charge  for  certificate  and  seal  at- 
order  furnished  the  jury  commissioner  directing  the  drawing 
te  provisions  of  the  statute  and  rule  of  court.  It  is  the  proper 
h  to  the  commissioner  tbe  evidence  of  tbe  order  made  by  the 
im  to  aid  in  summoning  a  jury,  and  what  better  mode  for  so  do- 
Bsted  than  by  sending  him  a  certified  copy  of  the  orderT  The 
1,  is  allowed. 

xception  is  nest  taken  to  the  folio  fees  charged  for  making 
number  of  criminal  cases.  The  purpose  of  the  final  entry  Is  to 
k  compact  form  upon  tbe  record  the  evidence  of  tbe  material 
e  given  case.  Under  the  rule  and  settled  practice  in  Iowa,  there 
ed,  of  the  items  claimed  in  the  account  attached  to  tbe  petition 
inal  entry,  the  commissioner's  order  for  appearance  before  the 
ntry  showing  the  due  presentment  of  tbe  indictments  by  the  grand 
tnent:  the  bench  warrant  and  return  thereon;  the  plea  of  de- 
ne the  arraignment;  the  entry  showing  trial  and  verdict;  the 
[ml  order  or  orders  of  the  court,  such  as  order  granting  new  trial 

suspending  sentence  in  whole  or  in  part.  Or  directini;  mode  or 
ng  into  effect  tbe  sentenced  imposed;  tbe  mittimus  and  return 
showing  tbe  execution  of  the  sentence;  and  the  entry  of  satis- 
le  sentence,  by  way  of  fine,  is  paid.  Tbe  final  entry  should  not 
I  bonda.  the  entry  of  default  and  forfeiture  thereof,  orders  of  at- 
Kitoesses  wtiu  may  fail  to  appear,  the  attachments,  and  return  and 
:  tliereon.  These  do  not  constitute  any  part  of  the  proceedings 
endant  named  in  the  indictment,  although  they  grow  out  of  u« 
not  proper  parts  of  the  final  entry  or  record. 
Exception  is  tsken  to  tbe  charge  for  administering  tbe  oath  to 
■imin&i  cases,  it  beine  argued  that  tbe  docket  fee  of  three  dollars 
;e9  of  this  nature.  The  fee  bill  (section  828)  expressly  provides  for 
uU  in  administering  oaths,  and  in  Vtin  Duzee  v.  V.  K.  140  U.  8. 
L.  Rep,  $41,  it  is  expressly  held  that  tbe  docket  fee  of  three  dollars 
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is  intended  to  cover  the  entry  of  the  case,  Indexing,  making  minutes  on  cal- 
endar, and  auch  other  incidental  services  as  are  not  covered  by  other  clauses 
of  the  statute.  The  administering  an  oath  is  a  service  for  which  compensation 
is  expressly  provided  by  another  clause  in  the  statute,  and  the  fee  therefor  is 
properly  chargeable. 

'  riixleimth.  Objection  is  also  made  to  the  charge  for  certificates  and  seals  to 
copies  of  the  sentence  and  order  based  thereon,  in  cases  wherein  a  prisoner  is 
sentenced  to  imprisonment,  and  an  order  is  made  fixing  the  place  wherein  the 
sentence  is  to  be  carried  out.  Section  1028  of  the  Revised  Statutes  provides  that, 
when  a  prisoner  is  delivered  to  a  sheriff  or  Jailer  under  a  writ,  warrant,  or  mit- 
timus, a  copy  thereof  shall  be  left  with  such  sheriff  and  Jailer,  and  the  mvabal's 
return  shall  be  made  on  the  original.  The  statutes  of  Iowa  (section  4515.  Code) 
require  that,  when  a  prisoner  Is  committed  to  the  custody  of  a  keeper  of  a  Jail 
or  prison,  a  certified  copy  of  the  entry  of  Judgment  shall  be  furnished  him.  Cer- 
tainly it  is  the  proper  practice  when  prisoners  are  committed  to  a  state  jail,  nnder 
sentence  of  a  court  of  the  United  Htates.  that  there  shall  be  f  urniabed  to  the  jailer 
the  evidence  which  the  state  statute  reijuires  him  to  demand  before  he  *ill  re- 
ceive a  prisoner  under  his  custody.  The  copy  of  the  judgmententry  shows  the 
terms  of  the  sentence,  and  the  order  shows  where  the  sentence  is  to  be  carried 
out.  which  is  a  necessity  in  case  of  seutence  In  the  federal  courts.  These  copies, 
when  delivered  to  the  jailer,  are  the  evidence  upon  which  he  relies  as  proof  of  his 
authority  to  hold  the  prisoner  in  custody.  Clearly,  therefore,  the  copies  should 
be  certified  to,  and  thus  the  jailer  has  furnished  him  that  which,  on  it«face,  l:enrs 
evidence  of  its  official  character.  The  copies  in  question  constitute  the  mUtimttt 
required  l)y  section  1028  of  the  Revised  Statutes,  and  the  jailer  is  entitled  to  de- 
mand an  official  copy  thereof  before  he  can  be  required  to  assume  the  charge  of 
the  prisoner,  and  this  requires  that  the  clerk  shall  make  the  proper  certificate 
with  bis  otticial  seal  attached,  and  for  so  doing  he  then  becomes  entitled  to  the 
statutory  fee. 

"  Sereiitfenih.  Exceptions  are  next  taken  to  the  folio  fee  for  making  copies  of 
certain  indictments,  and  certifyinjf  the  same  at  the  request  of  the  district  attorney. 
These  indictments  were  found  against  certain  officers  of  a  national  bank,  an^  con- 
tain many  counts.  The  charge  therefor  was  allowed  by  the  court,  when  the 
clerk's  account  was  originally  passed  on,  because  the  court  knew  the  character 
of  the  cases,  the  large  number  of  counts  in  the  indictments,  and  that,  to  enable 
the  district  attorney  to  prepare  the  causes  for  trial,  it  was  absolutely  necessary 
that  he  should  have,  for  his  own  use,  a  copy  of  the  indictments  which  set  forth 
in  detail  the  various  acts  counted  as  violations  of  the  banking  act.  The  facts 
upon  which  the  allowance  was  made  clearly  proved  the  need  of  furnishing  to  llie 
district  attorney  the  copies  charged  for.  and,  as  the  services  were  rendered  by  the 
clerk  in  aid  of  prosecution  instituted  by  the  government,  and  upon  the  written 
order  of  the  district  attorney,  the  court,  in  passing  upon  the  account  of  the  clerk, 
allowed  the  folio  fees  for  the  copies,  and  the  fee  for  certificate  and  seal,  and  also 
for  filini;  the  written  order  or  praecipe.    The  ruling  then  made  is  now  affirmed. 

"  Eiyliteenth.  Exception  is  also  taken  to  the  fee  charged  for  issuing  a  miUimvt 
in  causes  wherein  the  defendant  is  ordered  to  be  imprisoned  until  the  tine  i«  paid, 
and  for  filing  same  when  returned  by  the  marshal,  and  for  entering  his  return 
thereon.  The  miltimua  is  the  warrant  issued  to  the  marshal,  directing  him  to 
commit  the  defendant  to  custody  as  required  by  the  sentence,  without  which  the 
marshal  would  not  be  justified  m  committing  the  defendant  to  jail,  and  its  issu- 
ance and  return  are  necessary  steps  in  carrying  out  the  judgment  or  sentence  of 
the  court.     The  fees  charged  for  these  services  are  therefore  allowed. 

"Nineteenth.  The  last  item  demurred  to  is  the  charge  for  the  making  duplicate 
copies  of  the  order  of  the  court,  directing  the  marshal  to  procure  the  neces- 
sary record  books  for  use  in  the  Cedar  Ifapids  division  of  this  district  These 
copies  of  the  order  are  in  themselves  vouchers  for  the  benefit  of  the  marshal.  Ho 
is  entitled  to  a  certified  copy  of  the  order  of  the  court  as  the  evidence  of  his  au- 
thority to  procure  the  requisite  books  which  form  part,  at  least,  of  the  papers 
which  vouch  for  the  proper  outlay  made  by  him  in  this  particular,  and  he  is  re- 
quired to  file  with  the  clerk  a  duplicate  of  all  vouchers  which  accoinp:iny  his  ac- 
count, and  hence  the  need  for  duplicate  copies  of  the  order  made.  The  total  sum 
sued  for  is  1^714.40.  Under  the  conclusions  reached  as  herein  announced,  the 
clerk  is  ejititled  to  IGiiG.OU,  the  remainder  of  the  sum  total  being  disallowed,  and 
judgment  will  therefore  be  entered  for  said  amount  of  $666.90. "    - 
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ors  covers  every  ruling  of  the  lower  court  which  allowed 
y  Item  of  his  accoiiot.  The  plaintiff  did  not  appeal  from 
ig  certain  items  of  his  account,  and  hence  the  correctness 
2r  court  as  to  those  items  is  not  before  us. 

ell,  U.  S.  Dist.  Atty.,  for  the  United  States. 

^ro  ae. 

and  Sakborm,  Circuit  Judges. 

.'e  are    satisfied  with  the  findings  of  fact  and  the 
ached  by  the  learned  district  judge  who  decided  this 
^ourt  as  expressed  in  his  opinion,  and  the  judgment 
is  therefore  affirmed. 


NBT.  Co.  V.  Jacksonvillk,  T.  &  K.  W.  Ry.  Go. 

(tit  Cmirt,  N.  D.  Ftorldo.    November  19,  1898.) 

biy— Petition  and  Bulk  fob  Attachment— Timb  for  Answer. 
e  for  attachment  is  a  proper  method  to  pursue  in  a  proceeding 
sobeylnff  an  order  of  court,  although  not  the  onlv  remedy;  and, 
uoh  petition  coulaining  the  specific  charges  is  served  ou  defend- 
ifflcient  lime  in  which  to  malce  answer  thereto,  or  to  asli  for  addi- 
ich  to  malce  such  answer. 

l>   AGAINST  COBPORATION  AKD  OFFICERS. 

r  attachment  against  a  railroad  company  and  its  officers  for  con- 
g  a  temporary  injunction  and  an  order  appofnting  a  receiver,  an 
e  motion  does  not  specify  any  person  by  name,  whom  it  is  sought 
avail,  when  such  oiHcers  are  well  Icnown  to  the  court,  have  been 
py  of  the  petition,  have  appeared  in  their  ofBcial  capacity,  and  as 
tion  connected  with  the  road,  and  when  a  proper  order,  if  necee- 
de  from  the  record. 

<3TITUTBS. 

er  of  a  railroad  has  been  appointed,  a  collection  by  the  vice  presi- 
due  the  company  under  a  mail  contract,  and  depositing  same  in 
npany's  credit,  and  attempting  to  dictate  what  disposition  the  re- 
axe  of  it,  constitute  contempt. 
iilhoadComvanies— Ordeh  fob  Diliveby  or  Books— Interprbta- 

Dinting  a  receiver  of  a  railroad  company  among  other  things  pro- 
the  boolts,  vouchers,  and  papers  touching  the  operation  of  the  road  " 
ered  bj  its  officers,  servants,  and  agents  to  such  receivers  Held 
ucludedBll  boolts  relating  to  the  previous  history  of  the  corporation' 
J  of  iu  transactions,  and  was  not  confined  to  boolts  relating  to  the 
in  of  the  road,  or  to  such  as  the  receiver  might  specifically  demand. 
OR  Delivert  or  Phoi'krtv. 

,er  of  court  appointing  a  receiver  of  a  railroad  company  provides  for 
such  receiver  of  "all  and  every  part  of  the  properties,  interest  ef- 
reoeipts,  earnings, "  etc.,  such  order  embraoes  the  company's  seal. 

or  an  Attachment  for  Contempt.     Motion  granted. 

chert,  for  complainant. 

ipcr  and  T.  M.  Day,  Jr,,  for  defendant. 

istrict  Judge.  This  is  a  motion  by  the  comjJainant  comr 
ttachnient  against  the  defendant  company  and ,  it«  ofhcers 
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for  a  contempt  and  violation  of  the  temporary  restraining  order  of  July 
(i,  1892,  and  for  the  violation  of  the  order  made  appointing  Mason 
Young  receiver  on  August  4,  1892.  This  proceeding  was  commenced 
by  petition  filed  in  this  court,  November  7,  1892,  a  copy  of  which  was 
served  upon  C.  C.  Deming,  vice  president  of  the  defendant  company,  in 

I  Jersey  City,  N.  J.,  November  12, 1892,  and  a  notice  of  the  petition  was 

served  on  defendant's  counsel  here  in  Jacksonville  some  days  previous 
to  the  hearing.     The  matter  was  argued  b\'  both  parties  on  the  ISth  of 

I  November,  1892,  and  taken  under  advisement  by  the  court.     No  an- 

swer was  ofi'ered  to  the  petition.  No  extension  of  time  was  requested 
for  privilege  to  file  an  answer,  although  it  was  argued  at  the  time  by  the 
counsel  for  the  respondent  that  the  time  was  not  sufficient  in  which  to 

I  appear  and  answer.     By  the  rules  of  New  York,  in  which  said  vice 

president  Deming  resides,  he  would  have  been  allowed  four  days  in 
which  to  answer.     By  the  record  here  he  had  six  days  in  which  to  do 

,  St.,  which  the  court  holds  was  ample  time  for  that  purpose.     It  further 

holds  that,  while  a  petition  and  rule  for  attachment  are  not  the  only 
methods  which  may  be  pursued  in  an  action  for  contempt,  it  is  a  proper 
.iiethod,  and  in  this  case  gave  the  defendant  railroad  company  and  Mr. 
Deming  all  of  the  time  and  privileges  that  they  would  have  been  entitled 
to  under  a  rule  to  show  cause.  He  was  served  with  an  exact  copy  of 
ihe  petition  containing  the  specific  charges  made  against  him,  and  he 
had  six  days  in  which  to  make  answer  thereto  or  ask  for  additional  time 
in  which  to  make  said  answer.  As  the  court  understands  his  position, 
be  did  .neither,  but  rested  his  defense  to  the  motion  on  techiiictd  objec- 
tions to  the  complainant's  method  of  procedure.  He  did  come  in,  how- 
ever, at  the  eleventh  hour,  on  the  nioniing  on  which  this  opinion  was 
delivered,  and  asked  that,  if  it  should  be  against  him,  he  might  have 
further  time  in  which  to  answer. 

This,  therefore,  being  a  proper  metliod  of  proceeding,  the  defendant 
company  and  its  vice  president,  Mr.  Deming,  being  both  in  court,  with 
ample  notice  of  the  charges  against  them,. and  with  ample  time  in  which 
to  answer  the  same,  and  having  failed  to  do  so,  it  remains  to  be  inquired 
whether  there  is  evidence  before  the  court  to  sustain  the  charges  in  the 
petition.  That  portion  of  the  temporary  restraining  order  claimed  to  be 
violated  reads  as  follows: 

"That  the  said  defendant  railway  company,  its  officers,  agents,  attorneys. 
servants,  and  employes,  are  liert-by  enjoined  and  restrained  from  remitting, 
sending,  or  removing  in  any  manner  wbatauever  any  of  the  incomes,  tolls,  or 
revenues  of  tbe  said  defendant  company  from  the  jurisdiction  of  this  court, 
either  to  its  treasurer  In  Xew  York  or  to  any  other  otHcer  or  person  whatso- 
ever." 

It  appears  by  a  voucher  produced  before  the  court  at  this  hearing 
that  the  defendant,  the  Jacksonville,  Tampa  .&  Key  West  Railway  Coni- 
jjany,  on  July  11, 1892,  paid  to  Cooper  &  Cooper,  counsel,  the  sum  of 
$2,500.  It  further  appears  that  this  money  was  paid  on  the  authority 
of  Mr.  C.  C.  Deming,  vice  jjresident,  approvefl  by  Mr.  'ft.  B.  Cable, 
general  manager,  and  by  T.  M.  Ddy,  jr.,  attorney,  and  audited  by  Mr. 
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auditor.  It  is  claimed  in  this  action  that  such 
I  violation  of  the  order  of  July  6, 1892,  and  it  ren- 
.ho  ar«  responsible  therefor  guilty  of  contempt  in 

the  order  of  this  court.  The  fact  that  the  man- 
f  a  corporation,  charged  with  fraud  and  misman- 
}ratioo,  should  take  the  money  of  the  corporation 
1  themselves  against  that  charge,  presents  certain 

consideration  of  the  court,  the  decision  of  which 
reserved  until  the  final  termination  of  the  original 
refore,  at  this  time  expresses  no  opinion  upon  the 
lety  of  the  use  of  that  $2,500  which  it  appears  has 

jt  4,  1892,  by  whiqh  Mason  Young  was  appointed 
ionville,  Tampa  &  Key  West  Railway  Company, 
ng  language: 

ordered  that  the  said  defend^tat  railway  company,  its 
id  all  persons  who  may  have  possession. of  any  of  the 
;s  or  appurtenances'  or  rights  aud  privileges  therectf, 
id  receiver  all  and  every  part  of  the  properties,  inter- 
receipts,  and  earnings,  and  all  the  books,  vouchers, 
le  operation  of  the  said  railroads  or  either  of  them,  and 
d  vouchers  touching  or  relating  to  the  moneys,  Bnances. 
lefendnnt  company,  inclading  the  stock  books  and  stock 
endant  company."  I 

(ou  the  part  of  the  defendant  that  the  motion  does 
nm  by  name  whom  it  is  sought  to  attach.  The 
ut  is  against  the  defendant  company,  the  Jackson- 
'  West  Kailway  Company,  and  its  officers.  It  is 
as  well  as  to  all  parties  concerned  in  this  litigation, 
ing,  who  was  served  with  copy  of  this  petition  on 

was  the  vice  president  of  the  del'endaut  company, 
ies  against  whom  the  orders  of  July  6  and  August 
lie  appeared  in  court  in  person  at  the  hearing  of 
as  vice  j)re8ident,  tiling  an  affidavit  therein,  but  also 
1  active  part  in  the  proceedings.  The  court  knows 
•  party,  aud,  further,  tliat  he  and  his  counsel  are 
ict,  and,  if  it  becomes  necessary,  will  have  no  difti- 
roper  order  for  the  attachment  from  the  record. 
s  are  made  by  the  defendant  that  Mr.  Pennington 
lutliorized  agent  of  the  receiver  t<i  demand  the  books 
Df  the  defendant  company;  and  yet  it  appears  that 
s  counsel  treated  with  him  as  sucl»  agent,  and  faile<l 
bjection  up  to  the  date  of  this  argument.  It  is  evi- 
;courtthiit,at  the  time  the  demand  was  ma<le  for  the 

,  Mr.  I'oniiington  was  a  ])roper  ajicnt  to  make  tliat 
ti])al  objection  or  argument  used  by  defendant's  coun- 
to  clear  liis  client  from  tlie  charges  brought  against 
iguagfi  of  tin;  Older  of  .\ugust  4th  is  not  clear;  that 
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there  was  no  order  in  it  for  turning  over  books  of  former  companies; 
that  there  was  ho  allegation  in  it  of  any  particular  books,  such  as  bills 
payable  or  the  New  York  cash  book,  or  that  they  were  in  possession  of 
the  defendants.  The  court  does  not  understand  that  there  is  any  reason 
in  such  objections,  or  that  there  is  any  jwssibility  of  drawing  such  an 
understanding  from  the  construction  of  the  language  of  the  order. 
There  is  no  reason  why  the  words  in  the  order,  "all  the  books,  vouch- 
ers, and  papers  touching  the  operation  of  said  railroad,"  should  be  con- 
strued by  Mr.  Deming  or  his  New  York  attorney  to  be  limited  to  mean 
those  only  touching  the  future  operation  of  the  railroad,  nor  that  the 
order  for  "all  books  of  account,"  etc.,  should  be  limited  to  those  that 
the  receiver  should  happen  to  demand  or  be  able  to  guess  that  existe<l, 
and  that  he  should  be  required  to  show  in  whose  individual  hands  each 
separate  book  might  be  found  at  the  time  of  making  the  demand. 
There  is  nobody  in  this  case  who  is  better  aware  than  Mr.  Deming  him- 
self that  the  books  that  were  wanted,  and  that  were  intended  by  the  or- 
der to  be  delivered,  and  which  were  so  ordered  by  the  order  of  August 
4,  1892,  were  the  books  that  would  enable  the  receiver  to  determine 
whether  the  charges  against  the  officers  of  the  Jacksonville,  Tampa  & 
Key  West  were  true  or  false.  Those  books,  of  course,  included  all  that 
related  to  the  previous  history  of  the  defendant  corporation,  and  all  the 
records  that  went  to  compose  it,  and  all  transactions  which  took  place 
between  them;  and  while  the  court  does  not  now  say  that  the  refusal  to 
deliver  those  books  to  the  receiver,  and  the  effort  made  to  thwart  the  or- 
der for  their  delivery,  was  made  for  the  purpose  of  preventing  investiga- 
tion and  covering  up  the  frauds  alleged,  yet  that  must  necessarily  be 
one  of  the  conclusions  to  which  such  attempt  must  force  every  one. 

It  is  true  there  is  nothing  in  the  order  about  the  delivery  of  the 
seal  of  the  compan}',  and  yet  the  order  is  very  explicit  and  full  when 
it  says,  "all  and  every  part  of  the  properties,  interests,  effects,  moneys, 
receipts,  and  earnings,"  etc.  There  can  be  no  doubt  in  the  mind  of 
any  one  for  one  moment  that  that  order  covered  the  delivery  of  the  seal, 
smd  it  should  have  been  promptly  delivered  on  demand  to  the  receiver 
or  his  agent. 

The  showing  made  by  Mr.  Pennington  in  his  affidavit  that  it  was  the 
purpose  of  Mr.  Deming  to  delay  and  prevent  the  delivery  of  the  com- 
pany's books  to  the  receiver  as  much  as  possible,  notwithstanding  the 
promise  to  comply  with  the  order  of  the  court  made  by  said  Deming,  and 
the  delays  that  were  occasioned  by  him  and  his  attorney  from  the  15th 
of  August,  1892,  for  some  weeks  thereafter,  indicate  that  purpose  be- 
yond all  question.  His  action  in  collecting  the  money  under  the  con- 
tract for  carrying  the  mail,  after  the  appointment  of  the  receiver,  and 
the  deposit  of  it  in  a  bank  under  the  name  and  to  the  credit  of  the  Jack- 
sonville, Tampa  &  Key  West  Railway  Company,  when  it  should  have 
been  paid  to  the  receiver  in  the  first  instance,  and  his  efforts  to  dictate 
to  what  the  receiver  should  apply  that  money  indicate  a  disposition 
on  his  i>art  to  interfere  with  the  duties  of  the  court's  officer,  and  render? 
him  clearly  guilty  of  contempt  in  that  matter. 
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e  court,  therefore,  is  that  the  parties  herein  charged 
contempt  in  violating  the  previous  orders  of  the 
so  adjudged.  In  view  of  the  fact,  however,  that 
I  this  morning  in  irhich  to  file  further  answer,  at- 
}ue  at  once,  but  10  days  will  be  allowed  the  parties 
emselves  of  contempt,  if  they  desire  to  do  so.  Con- 
ng  a  crirainal  action,  and  personal  service  being  re- 
;,  Mr.  Deming,  being  the  only  individual  who  has 
veil,  i3  the  only  one  against  'whom  attachment  can 


In  re  Hkhrman  et  al. 
imiit  Court,  S.  D.  New  York.    June,  1892.) 

w  I,A.SSIHCAT10S— "  ASTRACHAjrS.  " 

ichans, "  being  a  woven  material  consisting  of  aootton  foundation 

ugb  and  more  or  less  curled  pile  warp  composed  of  goat  hair,  iu 
the  samples,  the  loops  of  the  pile  were  cut  and  in  others  remainetl 
air  being  the  material  of  chief  Tolue,  held,  that  the  merchaudUe 
.  maaufaoture  in  whole  or  in  part  of  goat  hair,  under  Schedule  K, 
irilT  act  of  October  I.  1890,  at  the  rate  of  44  cents  a  pound  and  50 
in-Ill,  and  not,  as  claimed  by  the  collector  and  ttie  government,  as 
inder  paragraph  3W>  of  the  same  schedule  and  act,  at  4U3-^  cents  a 
r  cent.  <tfl  valnrem. 

TIOS  OF  Acts — UKWER-iTAVniNO  or  MANrFACTlREKS. 

congress,  before  framing  the  tariff  acts,  advises  with  manufaotur- 
as  not  give  rise  to, any  rule  of  construction  whereby  words  used 
interpreted  according  to  the  technical  understanding  of  manufac- 

EAMNG. 

in  a  tariff  act  may  be  susceptible  of  a  trade  meaning  as  designating 
of  articles,  although  eaoh  article  i  a  the  group  is  always  bought  and 
nfic  nume,  whereby  it  happens  that  no  articles  are  bought  and  sold 
esignatlon. 

lis  wns  an  application  by  the  importers  under  the  provi- 
15  of  the  so-called  "  Customs  Administrative  Act"  of  June 
I  review  by  the  circuit  court  of  the  decision  of  the  board 
:'s  general  appraisers  affirming  the  decision  of  the  collector 
New  York  in  the  classification  for  customs  duties  of  certain 
■ntcrcd  at  that  port  October  27,  and  November  17,  1890, 
3(1  of  goods  commonly  known  as  "astrachans,"  or  ''astra- 
which  were  returned  by  the  United  States  appraiser  as 
s,  goat  hair  and  cotton,  goat  hair  chief  value,  as  pile  fab- 
ty  was  accordingly  assessed  thereon  by  the  collector  at  49i 
nd  and  GO  per  cent,  additional  ad  valorem,  under  the  pro- 
ragraph  396  of  Schedule  K  of  the  tariff  act  of  October  1, 
,  omitting  immaterial  portions,  is  as  follows: 
*  *  *  and  plushes  and  other  pile  fabrics,  all  the  foregoing 
Dlly  or  in  part  of    •    •'   *    the  hair  of  the  camel,  goat,  alpaca, 
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or  other  animals,  the  duty  per  pound  shall  be  four  and  one  half  times  the 
duty  imposed  by  this  act  on  a  pound  of  unwashed  wool  of  the  first  class,  and, 
in  addition  thereto,  sixty  per  centum  ad  valorem." 

The  importers  protested  that  the  goods,  being  manufactures  of  hair, 
valued  at  over  40  cents  per  pound,  were  dutiable  only  at  the  rate  of  44 
<^ents  per  pound  and  50  per  cent,  additional  ad  valorem,  under  paragraph 
392  of  the  same  schedule  and  act,  which,  omitting  immaterial  portions, 
is  as  follows: 

"392.  On  *  *  *  all  manufactures  of  every  description  made  wholly 
or  in  part  of  *  *  *  the  hair  of  the  camel,  goat,  alpaca,  or  other  animals, 
not  specially  provided  for  in  this  act,  *  •  *  valued  at  above  forty  cents 
])er  poimd,  the  duty  per  pound  shall  be  four  .times  the  duty  imposed  by  this 
act  on  a  pound  of  unwashed  wool  of  the  first  class,  and,  in  addition  thereto, 
flfty  per  centum  ad  valorem." 

The  board  of  United  St.ites  general  appraisers,  sitting  at  the  port  of 
New  York,  proceeded  to  take  voluminous  testimony  offered  on  behalf  of 
the  importers  and  of  the  government;  the  former  producing  the  evidence 
of  a  large  number  of  importers  and  merchants  dealing  at  wholesale  in  . 
the  fabrics  in  question,  whose  testimony  tended  to  show  that  at  the  date 
of  the  passage  of  the  tariff  act  of  October  1,  1890,  and  prior  thereto,  the 
term  "pile  fabrics", had  in  trade  and  commerce  a  restricted  meaning, 
whicli  comprised  and  included  only  a  group  of  fabrics  such  as  velvets, 
l)lushes,  etc.,  in  which  the  pile  was  uniformly  cut  in  the  process  of 
Aveaving  and  stood  erect,  the  surface  of  the  fabrics  consisting  of  the  ends 
of  the  piles;  and  that  in  this  class  or  group  of  fabrics  the  trade  did  not 
include  the  astrachans  in  question,  which  were  always  bought  and  sold 
Ky  the  specific  term  of  "astrachans,"  and  were  never  included  within  the 
group  of  "pile  fabrics"  as  known  to  the  trade. 

On  belialf  of  the  government  the  testimony  of  a  number  of  merchants 
and  dealers  was  produced,  tending  to  show  that  in  trade  and  commerce 
in  the  United  States  at  the  time  of  the  passage  of  the  tariff  act  there  were 
no  fabrics  bought  and  sold  in  trade  by  the  name  or  designation  of  "pile 
fabrics;'  and  tiiere  was  some  testimony  tending  to  show  that  "pile  fab- 
rics" was  not  a  term  or  designation  known  or  used  in  the  trade,  as  ap- 
plied to  any  goods.  On  l>ehalf  of  tiie  collector  and  the  government  the 
testimony  was  further  produced  of  several  manufacturers  in  tiie  United 
States  of  Uicrchandise  identical  with  or  similar  to  the  plaintiffs'  impor- 
tations, which  manufacturers  testified  that  in  their  trade  the  term  "pile 
fabrics,"  as  technically  understood,  included  the  entire  class  of  fabrics 
which  were  woven  with  a  pile,  namely,  where  the  pile  threads — usually 
the  warp  threads — were  "thrown  up"  from  the  warp;  and  that,  then  the 
loops  of  the  "pile,"  so-called,  were  either  cut  by  a  system  of  wires  and 
knives  following  the  process  of  weaving,  or  in  some  cases  were  left  uncut, 
j>ilc  fabrics  including  with  them  all  fabrics  where  the  pile  was  either  cut 
or  uncut,  and  that  it  made  no  difference  whether  the  pile  remained  stand- 
ing straight  or  was  cut  or  steamed  or  crushed  in  the  process  of  finishing. 
Tlie  testimony  of  these  manufacturers  likewise  tended  to  show  that,  as 
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commercial  terms  as  used  in  the  wholesale  trade  with 
!  in  contact,  "pile  fJabrics"  had  no  special  or  restricted 
t  from  the  technical  or  common  signification  of  the  term 
fabrics  having  a  pile,  whether  cut  or  uncut,  and  whether 
t.  . 

United  States  general  appraisers,  in  deciding  the  case, 
,'  elaborate  ppinion,  going  over  the  question  of  manu- 
ding  in  substance,  among  other  things,  that  the  words 
other  pile  fabrics,"  could  not  refer  to  plushes,  that  arti- 
jrated  in  paragraph  39G,  and  that,  therefore,  the  words 
fis  descriptively  covering  fabrics  which  in  some  respects 
^ut  were  akin  or  allied  to,  the  only  fabric  named.  The 
I  the  definition  of  "pile  fabrics"  as  given  in  the  Encyclo- 
■a,  which  covered  looped  or  uncut  pile  and  cut  pile;  also 
ctionary  definition  of  "astrachan"  as  a  "rough  fabric,  with 
curled  pile  in  imitation  of  the  fur;",  and  also  the  defini- 
r's  and  Worcester's  Dictionaries  of  the  word  "pile."  The 
beld  that  the  testimony  df  manufacturers  should  be  ftd- 
ain  the  meaning  of  words  used  in  the  tariflf  act,  inasmuch 
jrs  appeared  before  the  committees  of  congress  and  gave 
3erning  the  goods  made  by  them,  and  the  rates  of  duty  to 
ereon.     The  board  fiirther  found  as  follows: 

ispection  of  other  protests  concerning  the  same  subject-matler 
it  appears  that  a  number  of  the  witnesses  who  testify  in  this 
ct  that  *  pile  fabrics'  is  a  term  understood  in  the  trade  to  em- 
-iw  similar  to  velvets  and  plushes  in' which  the  pile  threads, 
esetntinf^  a  smooth  surface,  are  pecuninrily  interested  in  main- 
.ims  of  these  pvotests.  A  considerable  number  of  disinterested 
.h  iuand  outside  of  New  York,  whose  testimony  we  have  taken, 
ig  that  the  term  •  pile  fabrics '  was  nut,  prior  to  October  1, 1890. 
merchil  use,  by  which  gooils  were  bought  or  sold;  that  all  such 
ecially  designated  in  the  trade;  indeed,  the  claim  is  made  by 
a  case  now  before  us  from  San  Francisco  that  certain  astra- 
eii  as  trimmings,  are  pile  fabrics." 

of  United  States  general  appraisers  made  the  following  fihd- 

the  protest  ants,  H.  Ilerrman,  Sternbach  &  Co.,  Itnport^d  into  the 
Vork,  in  October  arid  Xovember,  1890,  certain  fabrics,  which  tho 
litiedfordutyas  -pile  fabrics','  and  levied  duty  upon  the  same  at  the 
nts per  pound,  and,  in 'addition  thereto,  60  per  cent.  ar(  valorem, 
I  with  the  provisions  of  paragraph  396  of  the  act  of  Octot>er  1, 
Imt  the  fabrics  so  imported  were  in  fact  pile  fabrics,  and  on  the  1st 
ler,  18y0,  and  prior  thereto,  were  bought  and  sold  and  exclusively 
ide  by  the  name  of  'astrachans."  (3)  That  the  so-called  '  as- 
i  fabric  composed  of  cotton  and  goat  hair  similar  in  texture  to 
ifferent  therrfrora  generally  in  the  length  of  its  pile  and  the  style 
,  both  fabrics  being  often  made  to  imitate  furs,  and  both  are 

for  siitiUar  purposes.  (4)  That  the  ^rtn  ■  pile  fabrics',  was  not 
)f  tU«  passage  of  the  act  aforesaid  a  term  of  commercial  designa- 

United  States  for  the  purchase  and  sale  of  any  falirics  made 
n  part  of  wool,  worsted,  or  goat  hair.     (5)  That  at  the  time  last 
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mentioned  there  was  no  established,  well-known,  certain,  and  uniform  gen- 
eral usuge  or  custom  in  trade  and  commerce  in  the  United  States  in  relation 
to  'astrachans,'  excluding  them  from  or  inclading  them  within  the  term 
•  pile  fabrics.'  " 

And  found  the  final  conclusion  of  law  as  follows: 

"In  our  opinion,  the  words  'other  pile  fabrics,'  contained  in  the  paragraph 
above  mentioned,  are  generic  and  descriptive;  and,  believing  that  the  claim 
of  the  protestants  is  not  well  founded,  we  overrule  these  protests,  and  af- 
firm the  action  of  the  collector." 

The  record,  including  the  evidence  taken  by  the  board,  together  with 
their  certified  statement  of  the  facts  involved  and  their  decision  thereon, 
was  returned  to  the  circuit  court  on  the  application  of  the  importers, 
pursuant  to  section  15  of  the  above-cited  "Customs  Administrative  Act" 
of  June  10, 1890,  and  thereupon  the  circuit  court  proceeded  to  hear  and 
determine  the  questions  of  law  and  fact  involved  in  such  decision,  and, 
after  an  elaborate  examination  and  presentation  of  the  record  and  argu- 
ments by  counsel  in  behalf  of  the  importers  for  reversal  and  by  the 
United  States  attorney  in  behalf  of  the  government  for-afhrmance  of  the 
decision  of  the  board  of  United  States  general  appraisers,  the  circuit 
court  decided  the  case  in  favor  of  the  importers'  contention,  delivering 
an  opinion,  which  is  given  below. 

Stanley,  GUirkc  A:  Smith,  {St^hen  G.  Clarke,  of  counsel,)  for  importers. 

Edward  Mitchell,  U.  S.  Atty,  and  James  T.  Van  Rensiclaer,  Asst.  U. 
S.  Atty. 

Lacombe,  Circuit  Judge.  It  is  not  necessary  to  add  anything  to  the 
remarks  which  have  been  made  from  time  to. time  iu  the  course  of  the 
argument,  as  indicating  why  it  seems  to  me  right  in  this  case  to  reverse 
the  decision  of  the  board  of  general  appraisers.  In  so  doing  I  do  not 
imderstand  that  I  am  at  all  departing  from  the  rule  laid  down  in  the 
Mueer  Cote,  (41  Fed.  Rep.  877,)  I  think  it  was,  as  to  the  fact  that  thej' 
sit  as  experts,  and  gather  testimony  from  all  quarters.  In  the  first 
place,  they  have  here  very  plainly  indicated  by  their  own  expressions 
on  the  face  of  their  return  that  they  have  reached  the  (Conclusion  in  this 
(;ase  from  the  evidence  which  they  return  here.  And  it  further  appears 
quite  plainly  from  their  opinion  that  to  their  conclusions  they  were  in- 
liuenccd  by  a  njistaken  belief  or  understanding  as  to  the  rules  of  law  as 
laid  down  by  the  su}>reme  court;  that  is,  they  seem  to  consider  that 
these  terms  in  tariff  acts  may  be  interpreted  according  to  the  technical 
understanding  of  them  by  manufacturers.  Now,  I  know  of  no  sucli 
rule.  Some  words  are  to  be  taken  in  their  popular  and  ordinary  signif- 
ication, as  they  would  be  understood  by  all  the  world.  Failing  that, 
there  is  the  well-known  rule,  reiterated  over  and  over  again,  that,  if 
words  have  a  especial  meaning  in  trade  and  commerce,  they  are  to  be 
given  that  special  meaning  when  we  find  them  in  tariff  statutes.  I 
know  of  no  third  rule  that,  because  congress  frames  its  statutes  after  ad- 
vising with  manufacturing  experts,  words  should  in  some  instances  be 
given  the  teclinical  meaning  which  the  manufacturers  give  to  them. 
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rd  seems  to  have  the  understandiDg  Uiat  a  term  used 
not  susceptible  of  a  trade  meaning,  unless  some  one 
re  bought  and  sold  specifically  by  that  name.  In  that, 
3y  are  in  error.  I  think  the  contrary  is  very  plainly 
le  of  Pickhardt  v.  MerriU,  132  U.  S.  252,  10  Sup.  Ct. 
[  referred  to  before.  An  article  may  be  bought  and 
ific  name  which  indicates  that  precise  iarticle,  and  still 
articles  may  be  known  to  trade  and  commerce  by  a 
I,  which  includes  them  in  a  special  grotip,  and  which 
-s  on  the  face  of  an  invoice  or  bill  of  the  goods  when  the 
ibed,  because  they  are  always  described  by  the  same 
tiich  refers  to  the  particular  article.  Inasmuch  as  it  is 
r  mind  at  least,  that  the  conclusion  which  the  board 
lase  was  influenced  by  these  views,  which  seem  to  me 
56  with  those  heretofore  expressed  and  laid  down  by  the 
I  shall  set  their  decision  aside,  and  direct  that  the  arti- 
as  naanufaotures  of  wool,  etc.,  under  section  392. 


:cTRic  Co.  V.  California  Klectrio  Ltoht  Co.  el  ai. 
lit  Court  of  AppmU,  Ninth  Circuit.    October  6,  1S93.) 
No.  54. 

SVENTIOSS— LiCESSB— RiOHTS  OP  LiCESSEB. 

tbe  owoer  of  a  patent  of  an  exclusive  license  to  sell  tbe  patented  arti- 
Hed  territory  carries  with  it  an  implied  authority  to  Join  the  owner, 
his  will,  as  a  party  plaintiff,  Id  suits  against  infringers.  Dnislir 
ic  LUjht  Co.  V.  Tfuympami-Huustoii  ElectrU:  Co.,  iH  Fed.  Rep.  -JSU, 
1  Fed.  Rep.  78,  affirmed. 

JIEXT  OP  LlCEVBH. 

cannot  divide  up  his  license  and  assign  to  third  parties  all  his  rights 
rtions  of  his  territory,  unless  a  manifest  intent  to  confer  such  rights 
le contract  of  license;  and  such  intent  cannot  be  inferred  merely  from 
him  and  his  "assigns. " 

}ted  assignment  by  a  licensee,  without  authority,  of  all  his  ris'hts  In 
territory,  causes  no  forfeiture  of  the  rig^s  wbioh  ho  acquired  oy  his 
as  it  passes  nothing  to  bis  assignee,  be  may  still  sue  for  an  infringe- 
tted  in  the  assigned  territory,  and  may  join  bis  licensor  as  a  party  com- 
roin. 

to  so  join  the  licensor  is  not  affected  by  tbe  fact  thftt  the  licensee  has 
as  a  party  plaintiff  a  corporation  which  is  merely  its  agent,  and  which 
not  a  necessary  party. 

■I'EL. 

may  be  assigned  before  It  Is  actually  issued,  and  where  the  assignee 
third  person  an  exclusive  right  to  sell  the  patented  article  in  a  specilled 
nd.  after  obtaining  the  patent,  treats  such  grantee  as  having  a  valid 
I  allows  it  to  acquire  an  extensive  business,  be  is  estopped  to  deny  the 
the  license. 

KE  OF  Ll(  KNSEE's   Rir.HTS. 

)y  tbe  owner  of  a  patent  of  an  exclusive  right  to  sell  the  patented  srtl- 
a  specified  territory  excludes  tbe  grantor  from  such  territory,  iw4  con- 
F.no.ll— GO 
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fers  upoD  tho  grantee  a  right  which  he  exercises  for  his  own  benefit,  and  therefore 
he  is  not  merely  the  agent  of  the  owner,  under  an  agency  which  may  be  revoked  at 
any  time. 

r.  Same— EviDBNCK  -Opiitiosb  of  Witshsses. 

Affidavits  by  the  officers  of  a  licensee Torporatloa  that  it  was  "understood"  be- 
tween it  and  the  licensor  corporation  that  both  companies  should  actively  prosecute 
infringers  in  the  licensee's  territory,  were  Insufficient  to  show  an  agreement  by  the 
licensor  to  allow  the  use  of  its  name  in  suits  by  the  licensee;  nor  was  such  an 
agreement  shown  by  the  affldfvit  of  a  former  superintendent  of  the  licensor  that 
it  was  understood  by  the  officers  of  that  company  that  it  would  support  the  licensee 
in  all  legal  efforts  to  defeat  infringement;  for- in  both  cases  the  affidavits  stated 
conclusions,  merely,  and  not  the  facts  on  which  they  .ware  based.         , 

Appeal  from  the  Circuit  Court  of  the  United  Stutes  for  the  Northern 
District  of  Culifornia. 

In  Equity.  iSuit  by  the  Brush  Electric  Cojnpany,  the  California 
Electric  Light  Company,  and  the  San  Jose  Light  &  Power.  Company 
against  the  Electric  Improvement  Company  of  9an  Jose,  for  infringe- 
ment of  a  patent.  In  the  circuit  court  the  Brush  Electric  Company  tiled 
a  motion  to  be, dismissed  from  the  case,  which,  Wi^  denied, (49  Fed.  Rep. 
73,)  and  thereupon  it  took  an  appeal  from  the  order  of  denial.  A  motion 
was  made  to  dismiss  the  appeal  on  the  ground  that  the  order  was  not  a 
final,  appealable  decree.  This  motion  was"also  denied.  51  Fed.  Rep. 
5.57.     The  hearing  is  now  upon  the  merits  of  the  appeal.     Affirmed. 

n.  P.  Bowie,  for  pppellant.  .  , 

There  is  no  implied  authority  in  any  license  contract  under  the  patent  laws 
of  the  United  .Stages,  vesting  absolutely  in  the  licensee  the  r^ht  tu  use  the 
name  of  the  owner  of  the  patent  to  restrain  infringements  in  a  territory  cov- 
ered by  tlie  license.  : 

The  monopoly  granted  to  the  paten  tee  is  created  by  act  of  congress.  It  differs 
in  its  nature  from  all  other  monopolies,  and  no  f'igbts  can  be  acquired  iu  it 
unless  authorized  by  statute,  and  in  tlie  manner  the  statute  prescribes.  To 
enable  any  one  to  sue  in  his  own  name  for  an  infringement  of  patent  rights, 
he  must  have  the  entire  and  unqualified  monopoly  which  Is  conferred  by  the 
statute  upon  the  patentee,  and  which  consists  in  the  exclusive  right,  or  an 
undivided  interest  in  the  exclusive  right,  to  the  entire  United  States,  or  to  a 
specified  portion  theivof ,  to  manufacture',  use,  and  vend,  and  to  authorize 
others  to  manufacture,  use,  and  vend,  the  patented  invention.  Any  right 
short  of  this  is  a  mere  license.  The  legal  title,  to  the  monopoly  remains  in 
the  patentee,  and  he  alone  can  maintain  an  action  to  restrain  an  infringement 
upon  bis  patent  rights. 

In  equity,  as  at  law,  the  title  remains  in  the  owner  of  the  patent.  Any 
riglits  of  the  licensee  must  be  enforced  through  or  in  the  name  of  the  owner 
of  the  patent;  perhaps,  if  neces.sary  to  protect  tlie  rights  of  all  parties,  join- 
ing the  licensee  with  him  as  a  plainlilT.  Gayler  v.  Wilder,  10  How.  477;  W'o- 
terman  v.  Mackenzie,  138  U.  S.  252,  11  Sup!  Ct.  Kep.  334;  Paper  Bag  Case*, 
105  U.  S.  767;  JHrdHen  v.  Sholiol,  112  U.  S.  485.  5  Sup.  Ct.  Rep.  244;  Oli- 
r,er  v.  Chemical  Works,  109  U.  S.  82,  3  Sup.  Ct.  Kep.  61 :  Littlefleld  v.  Perry, 
21  Wall.  205;  liogart  v.  Hinds,  25  Fed.  Rep.  485;  Cottle  v.  Krementz.  Id. 
4i>5;  Clement  Manufg  Co.  v.  Upson  A  Hart  Co.,  40  Fed.  R"p.  473;  Vowe- 
well  tire  Alarm  Tel.  Co.  v.  City  of  Brookhjn,  14  Fed.  Rep.  255. 

Wlieie  the  jiatenlee  is  the  intriugei,  the  licensee  may  sue  him  in  equity, 
and  enjoin  in  su(;h  action  the  iiifriugi  meat.  Littlejield  v.  Perry,  suprun  223. 
.  The  thing  attempted  here  by  the  CaliforniH  and  .San  Jose  Companies  is  not 
merely  to  use  the  name  of  the  patentee  or  owner  of  the  patent,  as  was  done 
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.ssignee  of  a  chose  in  action.  There  the  whole  causo 
terest  was  in  the  assignee,  the  assignor  holding  only 
.viiig  nothing  at  stake  but  costs,  and  the  use  of. his 
iig  a  mere  formality.  Here  the  licensee's  right  forn.s 
:tiunal  portion  of  the  patentee's  estate,  to  wit,  to  use 
ed  area ;  the  ]3rusli  Comiiany  slill  having  the  right  to 
e,  and  to  sell  and  use  every  wliere,  except  in  the  re- 
id  by  the  license,  if  sucii  it  be,  to  the  California  Elec- 
Ilence  an  action  by  the  Brush  Company,  or  in  the 
ipaiiy,  puts  into  controversy  its  own  interest,  its  own 
vileges,  in  and  to  which,  confessedly,  the  licensee  lias 

nnot  coDapel  a  party  to  stand  against  his  will  as  a  cot 
lore  his  own  interests  and  rights  are  involved,  because 
for  tl^at  other's  interest  that  he  shall  do  so.  No  au- 
r  sach  a  proceeding.  .The  hill  filed  in  llii^  case  involves 
lyed  for  the  whole  interest  of  the  Brush  Company  in 
\,  including  the  exclusive  right  of  that  company  "to 
itory  in  which  the  San  Jose  (.^iiipany  claims  a  license 
dgment  for  the  defendant  upon  tiiia  bill  would  b»r  any 
■  the  Brush  Company  for  the  protection  of  its  interests 
it  in  question. 

LiWeJieia  v.  Perry.  21  Wall  223.  the  head  of  equity 
h  the  question  relates  is  that  of  trustee  and  centui  que 
.ee  is  a  necessary  party  to  an  action,  he  must  either  ap- 
by  process.  If  he  refuses  to  bring  an  action  upon  the 
lary,  the  latter  may  sue  in  his  stead,  making  the  trustee 
would  be  very  unnecessary  to  make  him  a  party  defend- 
1  by  process,  if,  by  merely  naming  him  as  plaintiff,  the 
urisdiction  to  bind  him  by  a  decree.  The  settled  prac- 
iiinst  thrusting  a  party  intpan  action  as  plaintiff  against 
its.  §  88o;  2  Lewin,  Trusts,  §  853;  1  Daniell,  Ch.  Pr.  Ib3, 
li.ray  Co..  15  Fed.  K('p.  5G,  57.  Et  tide  Lube,  Eq.  (2d 
..  I'at.  g  1099. 

)atent  right,  having  a  substantial  interest  in  the  siibject- 
listinct  from  the  interest  of  his  licensee,  cannot  be  snb- 
tion  of  this  court  in  respect  of  that  interest,  at  the  mere 
,  and  without  his  own  voluntary  appearance,  or  soinepro- 
)•  served  on  him,  reqiiiring  his  appearance,  however  ad- 
lecial  interest  of  such  licensee  it  may  be  that  such  juris- 
rven. 

lie  California  Electric  Light  Company  and  of  the  San  Jose 
ip.iny,  by  joining  the  Brush  Company  iis  a  party  coini>lrtin- 
liy  assuming  to  sign  the  bill  as  solicitors  also  of  the  Brush 
ely  commit  the  Brush  Company  to  every  averment  of  the 
y  authorize  this  court  to  adjudicate  .-iccordiu<(ly.  To  say 
to  the  solicitors  of  the  California  Company  is  to  be  iiu- 
rc  of  the  transaction  between  the  parlies  is  only  to  beg 
iiquiry  into  the  nature  of  the  tr.insaction  requires  a  con- 
tract, acleterminatiou  of  its  obligation,  express  or  implied, 
iial.  aiii  then,  if  the  authority  is  proved,  an  enforcement 
I  lliis  is  UQ  adjudication  of  the  rights  of  the  parties  to  the 
ipiele  exercise  of  the  jurisdiction  of  the  court  over  the 
Clearly,  sucli  jurisdiction  cannot  be  exercised,  unless  the 
i  been  in  some  way  subjected  to  the  power  of  tlie  court.  The 
!,  cutues  to  this:    Can  the  Brush  Company  be  subjected  to 
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tlie  judictal  power  of  this  court  as  a  patty  complainant  because  the  soHc- 
itor  of  the  California  Company  and  the  San  Jose  Company  choosps  to  insert 
its  name  in  the  bill  as  such  party  i* 

Were  the  Urush  Company  named  a  defendant  in  the  case,  the  court  could 
not  acquire  jurisdiction  over  it  without  voluntary  appearance  or  compulsory 
process;  much  less  does  the  mere  iiamitig  of  the  Brush  Company  as  a  co-oom- 
plainaiit  confer  such  jurisdiction. 

Process  is  the  test  of  jurisdiction.  Case  v.  Humphrey,  6  Conn.  139;  Cole 
Silver  Min.  Co.  v.  Virginia  <£•  Gold  Hill  Water  Co.,  1  Sawy.  470. 

Even  had  the  "Brush  Company  expressly  covenanted  that  it  would  join  the 
California  Company  and  the  tian  Jose  Company  aa  a  eo-complaiilant,  and  had 
thereafter  refused,  while  it  might  be  liable  upon  its  covenant,  the  covenant 
would  not  relieve  this  court  from  issuing  its  process  if  it  desired  to  subject 
the  Brush  Company  to  its  jurisdiction  against  its  con96nt.  We  know  of  no 
authority  contrary  to  this  contention.  Xo  authority,'  express  or  impli(.*d,  ab- 
solute or  conditional,  has  been  shown  from  the  Brush  Company  to  the  San 
Jose  Company,  authorizing,  empowering,  or  directing  It  to  join  the  Brush 
Company  with  it  as  a  co-complalnant  in  this  action.  There  has  been  no  un- 
dertaking on  the  part  of  tlie  ijrush  Company  shown  to  allow  either  the  Culi- 
foriiia  ConiPiiny  or  the  San  Jose  Company  to  use  its  name  in  any  way  in  any 
Infringement  suits,  and  the  solicitor's  authority  even  to  make  a  party  plaintiff 
pro  forma  must  be  special.  1  Daniell,  Ch.  Pr.  309.  Xo  authority  contrary 
to  this  contention  can  be  shown. 

A  licensee  has  no  implied  power  to  and  cannot  compel  the  owner  of  the 
patent  to  join  with  liim  in  a  suit  in  equity  for  an  infringement  of  the  pat- 
ented invention;  nor  can  the  licensee,  without  the  consent  of  the  owner,  use 
his  name  In  such  suit,  even  where  the  owner  has  covenanted  to  bring  or  to 
join  in  bringing  suit.  If  he  refuses,  the  remedy  is,  we  submit,  by  action 
against  him  in  the  proper  forum,  either  to  compel  specific  performance,  or  to 
obtain  a  decree  permitting  the  u.se  of  his  name,  or  by  action  at  law  to  recover 
damages  for  the  breach  of  the  "ovenant. 

Covenants  by  the  patentee  licensor  to  protect  the  licensee  against  infringe- 
metits,  to  maintain  actions  in  support  of  the  patent  right,  to  defend  all  at- 
tacks made  by  competing,  senior,  or  other  patents,  are  of  frequent  occurrence 
in  written  licenses. 

Where  such  covenant,  clause,  or  stipulation  is  omitted  from  th6  license  by 
the  paities.  It  cannot  be  supplied  by  the  court;  the  license  itself  being  the 
measure  of  the  licensee's  rights.  McKay  v.  Smith,  29  Fed.  Uep.  295;  Bmev 
non  V.  Hubbard,  34  Fed.  Kep.  .327;  IngalU  v.  Tice,  14  Fed.  Rep.  297;  Na- 
tional liubber  Co.  v   Bonton  Rubber  Shoe  Co.,  41  Fed.  Hep.  50. 

Even  in  a  written  license,  where  there  is  a  covenant  to  sue  infringers,  the 
owner  of  the  patent  is  not  bound  to  protect  the  licensee  against  those  who 
claim  under  adverse  patents,  nor  does  he  warrant  against  them.  Jackson  v. 
Allen,  120  M:i3S.  77. 

Tlie  rule  which  gives  the  patentee,  by  virtue  of  his  ownership  of  the  pat- 
ent, control  over  all  litigation  wherein  his  patent,  monopoly,  rights,  and  fran- 
chise are  involved  or  may  be  jeopardized,  is  a  rule  intended  for  his  protec- 
tion. Any  rule  short  of  this  would  place  him  entirely  at  the  mercy  of  care- 
less or  dishonest  licensees,  of  collusive  litigation,  of  judgments  against  him. 
Suffered  by  default,  or  it  may  be  by  fraud.  Such  power  in  the  licensee  would 
be  simply  ruinous  to  the  owner  of  the  patent.  This  is  well  indicated  in 
Brush-'Swan  Electric  Light  Co.  v.  Thomxon-Houston  Electric  Co..  48  Fed. 
Uep.  22i. 

In  the  court  below,  and  in  the  written  brief  filed  by  the  learned  solicitors 
of  tlie  California  Company,  it  was  admitted  that  there  is  no  implied  covenant 
that  the  licensor  will  protect  the  licensee  against  infringers  by  instituting 
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was  insisted  that  there  was  an  Implied  covenant  giving  the 
right  to  use  the  name  of  the  h'censor  in  bringing  suit,  on  the 
the  licensee  cannot  protect  himself  in  any  otiier  way.  The  an- 
er,  to  this,  is  that,  if  the  licensor  is  not  bound  to  protect  his 
latter  cannot  compel  him  indirectly  to  do  so  by  using  his  name 
consent;  and  it  were  idle  to  concede,  as  the  California  Company 
e  linish  Company  controls  the  litigation  of  its  patent,  (for  It  is 
t  it  need  not  protect  the  licensee  against  infringers  by  instltiit- 
;hat  end  unless  it  sees  fit  to  do  so,)  if,  on  the  other  hand,  the  con- 
itiijation  i^  nevertlieless  vested  in  the  licensee,  and  which  con- 
ally  would  have  and  exercise  under  this  implied  power  here 
ise  the  licensor's  name  in  Infringement  suits  without  its  con- 

)re,  we  have  shown  that,  if  the  licensee  desires  protection,  h^can 
it.  The  owner  of  the  patent  is  then  to  determine  upon  what 
I  be  granted.  The  exclusive  li'cfensee,  imdcfr  the  authorities,  is 
mere  licensee,  which  simply  means  that  he  is  licensed  to  do  cer- 
liich,  if  done  by  a  stranger,  wOuld  constitute  the  latter  a  tres- 
ip  V.  Hartley,  42  Ch.  Div.  461.  (1889.)  But  there  is  a  wide  dif- 
een'tbe  privilege  of  trespassing  on  the  patent,  and  the  right  to 
ition  of  the  patent  right,  to  the  Oionopoly  in  and  to  which  the 
no  claim  or  title.  Under  the  decision  In  Ltttlefleld  v.  Perry,  as 
the  relation  of  the  owner  of  the  patent  to  his  licensee  is  held  to 
rustee  and  ceatui  que  tntst,  and  under  the  well-established  doc- 
ty  jurisprudence  with  reference  to  trusts,  where  the  trustee  re- 
itute  a  suit  for  the  benetitof  his  beneQciary,  and  the  latter  claims 
lave  such  litigation  begun,  the  ce*<MJ  que  trtist  can  himself  bring 
is  own  name,  alleging  the  reason  why,  and  making  the  trustee  a 
In  this  way  the  rights  of  the  cesttut  que  tnist  are  as'  eflfectually 
tliough  the  trustee  were  party  plaintiff;  and  the  federal  courts 
it  in  such  a  case  the  question  of  jurisdiction,  as  affected  by  resi- 
e  determined  by  looking  lo  the  relations  of  the  parties  in  contro- 
ut  regard  to  their  positions  on  the  record.  Hence  a  trustee,  made 
srely  because  he  declines  to  sue,  will  be  treated  as  plaintiff  in 
question  of  jurisdiction.    Kailroad  Co.  v.  Ketchtim,  101 TJ.  S. 

-act  ice  rests  upOn  the  power  Of  the  court  to  deal  with  those  who 
within  its  jurisdiction.    If  a  trustee  thus  named  is  a  necessary 

out  of  the  jurisdiction,  and  is  not  bfef'ore  the  court  by  appearance 
16  case  cannot  proceed.  Morgan  v.  Railway  Co.,  15  F^.  Rep. 
d  be  a  very  unnecessary  trouble  to  make  a  party  defendant,  and 

by  process,  if  by  merely  naming  him  as  a  plaintiff  the  court  is 
1  jurisdiction  over  him,  and  power  to  bind  him  by  its  decree, 
ractice  in  chancery  of  bringing  a  trustee  in  as  plaintiff  against 
lis  has  been  attempted  here  by  the  California  Company  and  by 

Company,  and  tliat  extraordinary  power  invoked  and  claimed 

companies  over  the  Brush  Company,  who  is,  if  a  trustee  of  a 
merely  such,  but  has  rights  of  its  own,  outside  of,  separate,  and 
.  its  licensee,  and  amounting  to  the  ownership  of  the  entire  legal 
franchise,  the  whole  of  which  is  imperiled  by  a  litigation  over 
:  only  has  no  control,  but  in  respect  of  which  it  has  not  even 
3d,  much  less  has  it  consented  to  bring  or  join  in  bringing.  This 
;  to  deprive  the  patentee  of  his  properly  without  due  process  of 
violation  of  the  constitution  of  the  United  States, 
lo  warrant  in  the  decisions  of  any  court  for  the  exercise  of  such 
lary  jurisdiction  involved  in  this  attempt  of  the  California  Corn- 
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panj'  and  of  the  San  Jose  Company  to  compel  the  Brush  (Company  to  stand  as 
complainant  in  a  chancery  suit  against  its  will,  where  its  own  rights  are  in- 
volved, and  in  which  rights,  admittedly,  the  other  two  complainants  have  no 
interest.  The  power  granted  by  the  statute  to  the  circuit  courts  is  to  try  pat- 
ent suits  according  to  the  practice  and  principles  ot  courts  of  equity,  and  all 
the  principles  of  tSat  jurisdiction  undoubtedly  apply. 

The  case  of  Morgan  v.  Hallway  Co.,  15  Fed.  Uep.  55,  lays  down  the  broad 
principle  that,  when  a  cestui  qiie  trust  comes  into  court  with  the  allegation 
that  his  trustee  has  wrongfully  refused  to  sue,  there  is  an  issue  between  him 
and  the  trustee  which  the  court  can  settle  only  by  having  jurisdiction  of  the 
trustee.  The  same  principle  must  apply  whether  the  trustee  be  named  plain- 
tiff or  defendant.  To  name  him  plaintiff  without  his  consent  can  give  the 
court  no  more  jurisdiction  to  settle  this  question  than  to  name  him  defendant 
without  service  or  appearance.  Hence,  even  conceding  the  California  Com- 
pany and  the  San  Jose  Company  to  be  the  licensees  of  the  Brush  Company, 
they  have  no  implied  vested  right  under  any  license  to  control  the  litigation 
of  the  patent  right  in  the  manner  here  attempted,  by  using  the  name  of  the 
Brush  Company  as  a  cuplaintilT  with  them  in  this  action. 

On  jthe  argument  of  tliis  motion  in  the  court  below,  the  counsel  for  the  Cali- 
fornia Company  relied  upon  the  following  cases:  Wilson  \.  Chickerin'j,  14 
Ped.  Bep.  917;  Goodyear  v.  Bishop,  2  Fish.  Pat.  Cas.  96;  Walk.  Pat.  par. 
400;  3  Rob.  Pat.  pa;-.  938,  p.  125;  Brush-Swan  Electric  Light  Co.  v.  Thom- 
s<m-kou8ton  Electric  Co.,  48  Fed.  Uep.  224. 

Wilson  V.  Chiakering,  14  Fed.  Rep.  917.  This  was  an  action  by  license^! 
against  infringer  of  patent  for  pianoforte  pedals.  There  was  a  demurrer  for 
nonjoinder  of  patentee,  and  tlie  demurrer  was  sustained.  Complainant 
claiiufd.  to  be  an  assignee  of  an  exclusive  right  to  manufacture  and  sell.  The 
court  (Judge  Lowell)  says:  "He  (jjlaintiff]  has  not  then  a  statutory  right 
to  proceed  alone,  aiid  I  consider  that  the  general  rules  of  equity  pleading  would 
make  the  patentee  a  proper  party  to  the  cause."  Further  on  the  court  says 
that  the  patentee  is  not  a  necessary  party,  his  reason  for  this  opinion  being 
that  the  licensee  is  the  only  party  entitled  to  damages.  This,  therefore,  may 
have  been  anaction  at  law  for  dainage.s,  and  the  discussion  by  Judge  Lowell 
of  any  questions  not  necessarily  involved  in  that  action  entitles  his  opinion  on 
such  subjects  to  no  weight  as  authority.  What  clearly  was  in  .Tudge  Low- 
kll'k  mind  in  regard  to  the  right  of  licensee  to  sue  was  that,  in  case  the  pat- 
entee could  not  be  brought  into  court,  the  case  might  proceed  without  him 
between  the  licensee  and  the  infringer.  His  opinion  as  to  the  right  of  the 
licensee  in  equity  to  use  the  patentee's  name  in  an  action  is  obiter  dictum. 
and  a  matter  of  conjecture.  " Perhaps  he  may  have  that  right,"  says  the 
judge.  This  decision  was  made  nine  years  ago.  before  the  rule  had  been 
so  lirmly  lixed  that  the  patentee  is  a  necessary  party.  In  view^  of  the  decision 
in  Waterman  v.  Mackenzie,  Judge  Lowell  would  hardly  suggest  now  that  a 
stiit  could  be  brought  by  the  licensee  alone  against  a  stranger. 

Goodyear  v.  Bishop,  2  Fish.  Pat.  Cas.  It  does  not  appear  distinctly  from 
the  report  of  this  case  whether  the  suit  was  originally  brought  by  the  patentee 
or  not,  and  it  may  have  been  so  brought. 

3  Rob.  Pat.  par.  938.  In  this  paragraph  there  is  a  statement  to  the  effect 
that  it  is  a  part  of  the  implied  agreement  between  the  licensor  and  license© 
that  the  former  will  protect  the  latter  against  invasion  of  his  rights,  by  insti- 
tuting the  necessary  proceedings,  but  the  licensee's  right  to  sue,  if  the  owner 
of  the  monoply  refuses,  is  by  the  same  paragraph,  and  in  the  same  sentence, 
limited  to  actions  at  law  for  damages.  Wilson  v.  Chickeriug,  supra,  is  fur- 
thermore the  only  authority  cited  by  Robinson.  By  reference  to  Walk.  Pat. 
par.  4')0,  it  will  be  observed  that  no  authority,  beyond  the  ipse  dixit  of  the 
author,  sustains  the  proposition  he  there  lays  down. 
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pal  reliance,  however,  of  counsel  on  the  other  side,  and  of  the 
,  is  the  case  of  Brush-Swan  Electric.  Light  Co.  v.  Thomson- 
-Arln  Co.,  48  Fed.  Kep.  225.  That  was  an  action  to  restrain  an 
.  The  bill  alleges  that  the  Brush-Swan  Company  is  vested  with 
3  license  and  agency  throughout  a  specified  territory  to  sell  the 
rovement  of  the  Brush  Company.  These  two  companies  are  the 
The  Thompson-Houston  Company  is  the  defendant,  and  the 
he  defendant  with  an  Infringement  of  the  Brush  patent  within 
named  in  the  contract  of  license.  The  Brush  Company,  other- 
he  Cleveland  Company,  neither  authorized,  knew  of,  nor  con- 
filing  of  this  bill  by  the  Brush-Swan  Company,  and  mdved  to 
name  as  a  party  complainant' therein.  The  motion  was  resisted 
-Swan  Company,  which  claimed,  as  licensee  of  the  Brush  Com- 
d,  absolute.  Implied  right  to  use  the  name  of  Its  licensor  as  a 
n  this  action,  by  virtue  of  the  license  contract, 
court  (SrtiPMAN,  J.)  says  at  the  very  outset  that  the  facts  in 
"peculiar."  He  finds  the  contracts  between  the  Brush-Swan 
)mpariies  to  be,  in  their  important  features,  contracts  of  agency 
iniifacturer  and  a  person  who,  under  certain  limitations,  is  to 
jxclusive  rights  ifl  the  specified  territory.  They  establisli  also,  in 
if  the  court,  "probably  a  contract  of  license  under  the  patent 

Company,  the  courfBnds,  has  sold  out  control  of  its  stock  to  de- 
Thompson-Houston  Company,  the  admitted  wrongdoer  in  the 
e  Thompsoo-Houston  Company,  it  thus  appears,  owns  and  is  in 
Cleveland  Company." 

it  that  fact  wasfdund  ikgalnst  the  defendant,  did  nut  the  motion 
;'ompany  to  dismiss  become,  virtually,  the  motion  of  theThomp- 
L!ompany?  For,  if  the  latter  owned  and  controlled  the  Cleve- 
Corapany,  the  Cleveland  Company's  motion,  ip«o/a"fo,  became 
the  T.-'H.  Co.  This  infeteuce  becomes  an  irresistible,  neoes- 
in  later  on,  as  we  will  see  fr6m  the  opinion.  The  Brush-Swan 
apposing  the  motion,  contended  broadly  for  an  absolute  right  as 
specified  territory,  undi-r  all  clrcurustaiices,  to  use  the  licensor's 
in  precisely  similar  to  that  made  by  the  learned  counsel  for  the 
ctric  Company. 

lowever,  declares  this  question — this  proposition — ;need  not  be 
1  not  involved  iri  the  controversy.  Page  225.  But,  while  avoid- 
on,  the  court  is  at  great  ]>ains  to  give  its  opinion  against  the 
'  counsel.  To  infer  such  an  absolute,  implied  power,  un- 
ncontrolIable-7-from  a  bare  license  agreement,  is  a  large  power, 
lould  compel  the  owner  to  enter  into  an  expi'nsive  and  even 
ition,  or  control  the  owner  in  a  way  which  might  be  injurious 
npelllng  him  to  submit  questions  to  the  adjudication  of  a  court 
t  interests  of  the  owner  of  the  patent  might  rather  prompt  him 
stporte.  "There  is  danger,"  saysthecourt,  "in  sueha  power." 
i  Judge  Sim'3L\x,  (the  substance  only  of  the  decision  is  here 
)ving  party  here,  the  Brush  Company,  is  in  pari  delictn  with 
,  for  it  is  controlled  by  it,  and  practically  stands  before  this 
1  the  admitted  infringer  as  the  T.-H.  Co., over  whom  this  coiiht 
n ;  and  it  lia^  been  reached  with  process  through  its  controlling 
fendant, — th^  TliompSi/ii-IIouston  Company.  The  Cleveland 
eally  a  codefendant,  in  view  of  the  T.-H.  Co's.  controlling  own- 
ock."  True,  it  lius  not  come  in  voluntarily  ;is  a  plaintitT,  nor 
tclied  by  process  as  a  codefendant  in  this  action,  being  a  resi- 
but  this  court  can  exereise  jurisdiction  over  it,  notwithstand- 
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ing,  and  for  Uiis  reason  (that  it  recognizes  the  legal,  substantial,  Tirtii.'il  iden- 
tity of  the  Brush  Cotnpany  and  the  T.-H.  Co.)  tney  are  tilter  et  idem. 

Here  is  the  keynote  of  the  court's  decision.  Jurisdiction  has  been  con- 
structively reached  over  the  Cleveland  Company  through  the  T.-U.  Co.;  and 
tlie  former's  motion  to  be  dismissed  is  not  denied  on  the  ground  that  the 
licensee  has  a  vested,  absolute  right  to  the  use  of  the  licensor's  name  in  this 
litigation  to  prevent  infringements,  but  because  the  Thompson-Houston 
Company,  the  defendant,  owns  and  controls  the  Brush  Company,  the  nomi- 
nal coplaintift.  In  form  there  is  no  difficulty  in  the  licensor,  though  thus 
considered  as  a  defendant,  suing  for  its  own  infringement,  for  the  Brush 
Company  and  the  T.-H.  Co.  are  separate  legal  entities.  In  substance,  there 
is  no  objection  to  treating  them  in  equity  its  identical,  and  the  court  will  ad- 
minister equity  ai^Hiust  the  nominal  plaintiff  through  the  controlling  owner, 
the  defendant.  The  tvyo  are  really  one,  and  jurisdiction  over  one  will  extend 
to  both. 

.Such  is  this  Connecticut  case.  One  proposition,  however,  which  the  court 
lays  down,  is  wholly  without  authority,  nor  does  the  court  give  any  authority 
for  it,  and  it  is  certainly  against  the  settled  law.  There  is  not  even  a  prima 
facie  right  in  the  licensee  to  use  the  licensor's  name  to  restrain  infringe- 
ments. This  I  assert  without  qualillcation.  I  defy  opposing  counsel  to  pro- 
duce a  single  adjudicated  case  establishing  such  a  principle.  But  inasmuch 
as  the  court  is  at  pains  not  to  place  its  decision  upon  this  ground,  but  upon 
the  ground  that  the  moving  party  is  really  the  codetendant  infringing  licensor, 
it  is  unnecessary  to  further  discuss  that  dictum  here  to  show  tltat  had  the 
court  found  the  T.-H.  Company  to  be  an  infringing  stranger, — like  the  de- 
fendant improvement  company, — instead  of  virtually  an  infringing  licensor, 
identitied  in  interest  with  and  controlling  the  moving  party,  the  question 
of  tiw.  prima  facie  right  of  the  Brush-Swau  Company  to  drag  the  Brush  Com- 
pany into  that  litigation,  by  using  its  name,  as  attempted  by  the  California 
and  San  Jose  Companies,  must  have  been  decided  by  Judge  Siiipman  adversely 
to  the  contention  of  the  California  Company  here,  and  on  the  authority  of 
the  very  case  cited  in  that  opinion.  Waterman  v.  Mackenzie,  138  U.  S.  262, 
11  Sup.  Ct.  liep.  334,  which  says: 

"That  any  rights  of  the  licensee  must  be  enforced  through  or  in  the  name 
of  the  owner  of  the  patent,  and  perhaps,  if  necessary  to  protect  the  rifbts  of 
all  parties,  joining  the  licensee  witli  him  as  a  plaintiff." 

Edicard  P.  Cole  filed  a  separate  brief  for  appellant. 

M.  M:  E^lee  and  ./.  //.  Miller,  {Eistee,  Mlzr/erald  ifr  Miller,  on  the  brief,) 
for  appellees. 

It  is  conceded  that  the  California  Electric  Light  Company  is  but  a  licensee. 
It  is  given  "the  exclusive  right  to  use  and  sell,  but  not  to  manufacture," 
throughout  Uie  Pacilic  coast.  Uecord  77.  This  constitutes  it  a  licensee. 
Waterman  v.  Mackenzie,  13S  U.  S.  255, 11  Sup.  Ct.  liep.  334.  The  Brush 
Company  still  retains  the  legal  title  to  the  patent.  It  is  also  conceded  by  all 
that  such  a  licensee  canuot  sue  alone  for  an  infringement,  but  must  join  the 
owner  of  the  legal  title  as  a  co-complainant.  The  law  on  this  subject  is  that, 
in  case  of  infringement  within  the  territory  of  a  licensee,  an  action  at  law 
must  be  brought  in  the  name  of  the  licensor  for  the  Ijenelit  of  the  licensee, 
and  not  otherwise,  while  a  suit  in  equity  may  be  brought  in  the  uauies  of  the 
licensor  and  licensee  joiutly.  Says  Mr.  Justice  Guay  in  Birdsell  v.  Hhaliuf, 
112  U.  .S.  485,5  .Sup.  Ct  Hep.  244:  "A  licensee  of  a  patent  canuot  bring  a 
suit  in  his  o\Yn  uunie,  at  law  or  in  equity,  for  its  infringement  by  a  stranger. 
An.  action  at  law  lor  th'?  benefit  of  the  licensee  must  be  brought  in  the  name 
of  the  patentee  alone..   A  suit  in  equity  uiay  be  brought  by  the  patentee  and 
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Waterman  v.  Mackenzie,  138  U.S.  255, 11  Sup.  Ct.  Rep. 
Ider,   10  How.  477;  Littlefield  v.   Perry,  21  Wall.  205; 

105  U.  S.  766. 
\w,  it  follows  that,  if  a  lic^ndor  refuses  to  join  in  a  soft  for 

the  licensee  has  no  antliorftj  to  use  his  name  without  his 
licensee  is  without  a  remedy  for  a  grievous  wrong.  Here, 
le  Brush  Comptinv  prevails,  and  it  be  dismissed  from  the 
re  suit  will  fall,  because  it  cannot  be  maintained  without 
:  Brush  Company;  and  the  California  Electric  Light  Com- 
a  mercy  of  infringers,  without  remedy  against  them  for  in- 
ts.  In  such  case  there  would  be  a  wrong  without  a  rem- 
I  equity  never  tolerates.  Therefore  we  contend  that  such 
d  we  state  as  our  first  proposition: 

eeinent  implied  by  law,  in  case  of  such  a  license  as  the  one 
It  the  licensor  will  join  with  the  licensee  in  suits  against  in- 
le  refuses,  or  is  inaccessible,  the  licensee  has  a  right  to  use 

liis  consent  upon  indectini Tying  him  against  damage, 
aw.  then  we  had  a  perfect  fight  to  use  tiie  name  of  the  Brush 
case  as  a  co-cutnplainant,  even  against  its  consent.     That 
\  settled  both  by  reason  and  authority.     In  Walker  on  Fat- 
312,  ^  400,)  it  is  said: 

der  patents  cannot  bring  actions'  for  their  infringement, 
las  received  an  exclusive  license  to  use  orsell,  *  *  *  all 
*     *     *     must  be  brouglit  in  the  name  of  the  owner  of  the 

generally  for  the  use  of  tlie  licensee;  and  all  actions  in  equity 
t  by  the  owner  *  *  *  and  the  exclusive  licensee,  suing 
t  complainants.  *  •  *  Actions  at  law,  brouglit  in  the 
ler  of  a  patent  right,  but  actually  begun  by  an  exclusive  If- 
nnintained  by  the  latter  even  against  the  will  of  the  nominal 
hei-e  an  exclusive  licensee  brings  an  action  in  equity  in  the 

and  the  owner  of  the  patent  right,  tliat  action  may  be  main- 
he  co-operation,  and  even  agkinst  the  objection,  of  the  latter." 
se  Mr.  llobinson,  lu  his  work  ort  Patents,  says,  (volume  3,  p. 

if  the  implied  agreement  between  a  licensor  and  licensee  that 
protect  the  latter  against  those  wrongful  invasions  of  his 
jting  such  proceedings  as  may  become  necessary  for  that  pur- 
e  legal  owner  of  the  monopoly  Muses  to  perfonn  this  duty,  or 
the  licensee  may  sue  at  law  for  damages  in  his  name.  .\  suit 
under  the  control  of  the  licensee,  and,  though  the  nominal 
:iim  indemnity  against  the  costs  and  expenses  of  the  suit,  ho 
nvie  it  or  settle  with  the  infring^'r  in  derogation  of  the  rights 
y  in  interest." 

V.  Bishop.  2  Fish.  Pat.  Gas.  96,  an  exclusive  licensee  brought 
e  name  of  the  licensor  to  recover  damages  for  infringement. 
,  upon  the  consent  of  the  nominal  plaintiff,  moved  to  dismiss 
lits  was,  in  effect,  a  motion  by  the  nominal  plaintiff  himself  to 
therefore  parallel  to  the  motion  made  in  this  case  by  the  IJrush 
It  .Indge  Nelson  denied  the  motion,  thereby  holding  directly 
Be  could  use  the  name  of  the  licensor  even  against  his  consent, 
fine  had  previously  been  announced  in  Goodyear  v.  McBumey, 
In  IVitoa  v.  Chickering,  14  Fed.  Hep.  918,  a  licensee  had 
1  equity  in  liis  own  name  alone.  The  defendant  demurred  for 
r  parties.    The  court  said: 

luwever,  intend  to  be  understood  that  the  plaintiff  will  be  with- 
lie  cannot  lind  the  patentee,  or  if  the  latter  is  hostile.     The 
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statute  does  not  abridge  the  power  of  a  ceurt  of  equity  to  do  justice  to  the 
parties  before  it  if  others  who  cannot  be  found  are  not  absolutely  necessary 
parties,  as  in  this  case  the  patentee  is  not.  At  law  the  plaintiiT  could  use  the 
name  of  the  patentee  in  an  action,  and  perhaps  he  may  have  that  right  in 
equity,  under  some  circumstances.  The  bill  gives  no  explanation  of  bis  ab- 
sence; but  it  was  said  in  argument  that  he  is  botti  outof  the  jurisdiction,  and 
hastile.  If  so,  no  doubt  there  are  methods  known  to  a  court  of  equity  by 
which  the  suit  may  proceed  for  the  benefit  of  (he  only  person  who  is  entitled 
to  damages."  , 

Accordingly  the  demurrer  was  sustained,  with  leave  to  file  an  amended 
bill.  The  trend  of  tlie  decision  is  apparent.  In  our  judgment,  it  means  that 
tlie  licensee  bud  a  right  to  join  the  licensor,  even  witltoui'his  consent. 

But  to  place  the  matter  beyond  all  doubt,  so  far  as  the  authority  of  another 
case  is  concerned,  we  refer  the  court  to  the  ca-s©  of  Brush-Sioan  Electric  Co. 
V.  Thomson' HoiusUm  Ehctric  Cp.,  48  Fed.  liep.  224.  There  an  exclusive 
licensee  of  certain  territory  under  this  same  Brush  patent  bad,  in  connection 
with  this  same  Brush  Cumpany,  brought  a  suit  in  equity  for  infringement. 
The  Brush  Ck>mpany,  for  the  same  purpose  of  swindling  its  Hcensoe  as  in  the 
case  at  bar,  appir-ared  by  special  counsel,  and  made  the  same  motion  that  is 
made  here, — to  be  dismissed  from  the  suit  on'  the  ground  that  it  had  been 
brought  without  its  consent.  The  learned  Judge  Shipman,  in  rendering  the 
opinion,  after  adverting  to  the  fact  that  the  Thompson-Houston  Company  ac- 
quired control  of  the  Brush  Company,  (which  he  styles  the  Cleveland  Com- 
pauy,)  said,  among  other  things: 

"In  this  case  it  is  true  that  the  Cleveland  Company  is  called  upon  to  attack 
the  acts  of  its  controlling  owner,  and  in  a  certain  sense  to  sue  for  iis  own  iu- 
f  ringement.  Yet  the  two  corporations  are  separate  legal  entities.  One  can 
sue  the  other;  and  it  is  not  necessary  for  the  licensee  to  sue  alone,  in  order 
to  prevent  an  absolute  failure  of  justice.  When  the  owner  is  not  the  in- 
fringer, and  tli«*refore  cannot  be  made  a  defendant,  if  the  licensee  is  to  have 
an  opportunity  to  assert  his  alleged  rights,  he'is  at  a  great  disadvantage,  un- 
less he  has  the  power  of  bringing  a  suit  in  equity  in  tlie  name  of  the  owner, 
though  against  his  will.  In  my  opinion,  be  has,  pritna  facie,  such  an  im- 
plied power.  Whether  a  court  of  equity  would  permit  a  wanton  or  unjust  or 
inequitable  use  of  the  name  of  the  owner  of  the  patent  by  the  licensee  of  the 
bare  ri^ht  to  sell  within  a  limited  territory  is  a  question  which  does  not  ap- 
parentty:ari8e,  and  upon  which  I  express  no  opinion.  .  The  motion  is  denied." 

We  submit  that  this  decision  disposes  of  the  case  at  bar.  Opposing  coun- 
sel professes  to  Und  certain  dissimilarities  between  the  two  cases.  Upon  ex- 
amination, it  will  be  found  that  they  are,piierile.  They  are, flissimilarities  as 
to  certain  details  of  fact  which  in  no  way  affect  tbe  legal  questions  involved. 

In  this  connection  it  may  be  asked  why  we  did  not  make  the  Brush  Com- 
pany a  party  defendant.  Undoubtedly  it  is  a  general  rule  that,  where  one 
who  should  be  joined  as  a  plaintiff  refuses  to  join,  he  may  be  made  a  defend- 
ant on  that  ground,  the  bill  alleging  that  he  is  made  defendant  because  he  re- 
fuses to  join  as  plaintiff.  If  it  were  possible  to  pursue  that  course  here,  we 
would  be  only  too  glad  to  do  so;  but  the  Brush  Company  is  an  Ohio  corpora- 
tion, and  under  the  act  of  congress  of  March  S,  1887,  it  cannot  be  sued  in  this 
district.  It  can  be  sued  only  in  the  district  of  jvhicb  it  is  an  inhabitant,  and 
that  district  is  in  Ohio.  Consequently  it  would  be  a  vain  and  idle  thing  to 
make  it  a  defendant,  because  of  inability  to  procure  legal  service  of  process. 
Wilson  V.  Tclei/raph  Co.,  34  Fed.  Kep.  564;  Dmton  v.  International  Co.,  ;56 
Fed.  Hep,  3.  The  Brush  Company  is  "inacc^isible"  in  the  character  of  a  d^ 
fendant;  and,  in  order  to  avert  a  failure  of  justice,  equity  will  infer  and  pre- 
sume a  permission  to  use  the  name  of  that  company  us  a  complainant;  other- 
wise, there  would  be  a  wrong  without  a  remedy. 
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%  for  appellant,  in  reply. 

•llees  say:    "It  is  also  conceded  by  all'tliat  such  a  litrhsee 
but  must*  join  Oie  owner  of  the  legal  title  as  a  co-coin- 

Ve  concede  nothing  of  the  kind  in  the  sense  claimed.  'The 
position  on  this  proposition  is  that  a  mere  licensee  can 
nor  otherwise  , to  restrain  an  infringement  by  a  stranger. 
>f  the  patent  alone  has  that  right  and  responsibility,  and  in 
1  the  licensee  with  him  if  necessary.     Watennan  v.  Mac- 

of  the  circuit  courts  and  two  text  writers  are  cited  by  ap- 
their  contention  that  the  licensee  can  use  the  name  of  the 
■nt  in  infringement  suits.  In  appellant's  brief  these  cita- 
to be  without  authority,  unsound,  and  unsupported.  The 
by  courts  of  last  resort.  They  have  no  more  weight  as  au- 
Lirt  than  any  decision  of  a  nisi  prius  court  would  have  in  a 

mnot  sue  at  law  or  In  equity  in  his  own  name,  it  Is  becatjse 

or  control  the  legal  title,  and  only  the  owner  of' the  legal 
lut,  if  the  owner  of  the  legal  title  is  under  the  dominion  of 
I   reference  to  sucli  suits,  the  rule  is  an  empty  one,  for  all 

do  to  evade  it  is  to  use  the  owner's  name  as  plaintiff  in  the 
id  here.  Tlie  theory  of  opposing  counsel  seems  to  be  that 
ntee  has  the  right  to  sue,  and  can  join  the  licensee  with  him 
n  equity,  therefore  the  licensee  has  the  right  to  sue  in  equity, 
■ntee  with  him  as  a  coplaintiflf.  But  the  riglitof  the  patentee 
ry,  and  depends  upon  his  ownership  of  the  legal  title  to  the 
)n  what  foundation  this  unwarranted  pretension  of  the  licen- 
ces have  failed  to  show. 

i  full  of  instances  where  the  licensee  has  braved  the  rule,  and 
I  uaiue,  but  always  to  bis  complete  confusion  and  disaster, 
ce  he  has  been  turned  out  of  court.  The  federal  courts  have 
d  demurrers  to  complaints  brought  by  liceiisi'es  where  the 
of  the  patent,  has  not  joined  in  bringing  the  action.     But 

case  on  record  where  the  licensee  has  gone  a  step  further, 
ed  in  his  own  name  as  licensee,  but  also  rn  the  owner's  name, 
ter's  authority,  consent,  or  knowledge;  so  that  this  court  is 

face  with  the  proposition:  Who  controls  the  right  to  litigate 
B  owner  or  the  licensee?  The  autliorities  all  say  "the  owner, " 
)ateiitee,  assignee,  or  grantee.  The  California  <'ompanysays. 
So  that  the  incident  controls  the  principle.  The  case^t  bar 
er  of  such  a  proposition.  The  California  Company  alleges  its 
light  and  power  company,  to  l)e  a  licensee  of  the  Brush  Com- 
Srush  Company  is  made,  by  this  use  of  its  name,  to  thus  afhrm 
unUatiuii  in  fact. 

in  authority  to  sue  in  the  patentee's  name  from  a  disaWlity  in 
sue  in  liis  own  name':'  The  reason  of  the  di.sability  is  that  he 
or  controls  the  legal  title;  and  yet  that  very  di.sability  is  claimed 
a  greater  control  over  the  legal  title  than  the  owner  himself  is 
indersuch  implied  power  the  licensee  can  force  the  owner  to 
idity  of  the  legal  title  fur  the  beiielit  of  the  licensee,  against 
judgiutnt.  and  discretion  of  the  owner  of  the  monopoly.  Nay, 
t;  tlie  licensee  here  actually  e.xcludes  the  owner  from  all  con- 
;;ition  (if  liis  own  properly.  Aye,  even  more:  he  commits  tlia 
patent,  in  this  very  litigation,  conducted  in  its  (the  patentee's) 
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name,  to  allegations  touching  its  property  rights  and  patent  inter<>st8.  ani 
makes  it  declare,  under  the  sanction  of  Mr.  Itoe's  oath,  and  in  the  form  of  a 
bill  of  complaint  filed  in  the  action,  that  it  has  licensed  the  San  Joae  Company 
to  use  the  invention  in  the  territory  where  the  infringement  is  laid,  and  tliac 
the  same  unlimited  control  over  the  patent  and  its  fate  has  been  conferred 
upon  this  unknown,  self-styled  "liceusee"  of  the  Brush  Company^  as  is  claimed 
by  the  California  Company. 

The  learned  counsel  for  the.  California  Company  have  failed  to  produces 
single  Hdjudicated  case,  either  in  the  circuit  court  or  in  the  supreme  court  of 
the  United  States,  which  lays  down  the  proposition  for  which  they  contend,  and 
by  which  they  must  stand  or  fall.  Xo  case  can  be  found  in  the  whole  realm  of 
jurisprudence  touching  patent  law  which  decides  that  a  licensee  has  the  im- 
plied, absolute,  indefeasible,  vested  power  to  control  the  litigation  of  the  pat- 
ent right.  In  the  only  case  which  even  approaches  the  subject — BrfinhSiran 
Electric  Light  Co.  v.  Thomson- ffouston  Electric  Co.,  48  Fed.  Itep.  224 — 
Judge  Shipman  distinctly  declines  to  lav  down  such  a  proposition. 

The  interest  conveyed  to  a  licensee  simply  operates  to  prevent' the  prohib- 
itory powers  being  exercised  by  the  owner  against  the  licensee,  and  that  is 
the  sole  relation  to  the  patent  of  the  interest  transferre<l.   Uob.  Pat.  §  7-jl. 

Counsel  recognize  the  propriety  of  the  rule  compelling  them  to  inuke  the 
Brush  Company  a  defendant,  and  frankly  say  they  would  be  "only  too  glad  to 
do  so"  if  the  Brush  Company  were  au  inhabitant  of  this  district,  but  that 
they  cannot  reach  the  company  with  process,  as  it  is  an  inhabitant  of  Ohio. 

Tliis  admits,  wliat  we  have  always  claimed,  that  counsel  have  no  right  to 
act  as  the  solicitors  of  the  Brush  Company  in  this  action.  It  furtlier  admits 
that  they  have  made  that  company  a  plaintiff  because  they  could  not  get  ju- 
risdiction over  it  in  this  district,  if  made  a  defendant.  And  this  "inaccessibil- 
ity" of  the  Brush  Company  in  this  district  is  urged  by  counsel  as  a  reason 
why  the  acts  of  congress  requiring  corporations  to  be  sued  at  their  domiciles 
should  be  evaded,  and  that  this  court  should  assume  a  jurisdiction  over  the 
Brush  Company  as  a  forced  plaintiff,  because  the  California  is  unwilling  to 
go  to  Ohio,  and  there  sue  in  the  proper  forum,  if  it  really  thinks  itself 
wronged. 

Counsel  admit  that  this  suit  cannot  be  maintained  without  the  presence  of 
the  Brush  Company.  Uas  that  presence  been  secured,  and  jurisdiction  ob- 
tained of  this  necessary  party,  by  merely  naming  it  as  a  plaintiff, — against 
its  will  and  authority, — and  will  this  court  thereupon  proceed  to  adjudicate 
its  rights  in  its  absence,  and  without  appearance  or  process,  because,  for- 
sooth, the  appellees  gladly  would,  but  cannot,  reach  it  by  process  if  ttiey  made 
the  Brush  Company  a  defendant?    This  is  little  less  than  legal  heterodovy. 

CotUBsel  claim  that,  if  the  Ikush  Company  be  dismissed,  there  will  be  a 
wrong  suffered  by  the  appellees  without  a  remedy  afforded.  But  we  think 
that,  instead  of  a  wrong  without  a  remedy,  the  case  is  one  where  a  right  is 
asserted  without  warrant  of  law,  and  an  attempt  made  through  such  unwar- 
ranted assertion  to  obtain  dominion  and  control  over  the  property  of  anutli<>r. 
— by  mere  force  of  assertion, — without  submitting  the  claim  to  the  adjudic  .- 
tion  of  a  court  having  jurisdiction  over  the  person  against  whom  the  claim 
is  made. 

As  weU  assert  title  to  realty  on  the  strength  of  an  alleged  covenant  to  con- 
vey. This  is  not  a  failure  of  justice;  it  is  a  failure  to  sue  in  the  right  forum. 
Nor  is  it  a  wrong  without  a  remedy,  but  an  alleged  wrong  which,  when  prop- 
erly presented  in  a  court  which  has  jurisdiction  of  the  defendant  Brush  Com- 
pany, will  be  adjudicated.  Whether  or  not  the  California  Company  has  the 
rights  it  now  asserts  against  ttie  Brush  Company,  and  seeks  to  secure  with- 
out trial  or  judgment,  but.  by  force  alone  of  its  own  writ  of  e.tecution,  will 
then  be  determined. 
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I   other  extravagant  positions  advanced  bv  counsel  for  ap- 

■w  of  a  recent  decision  of  the  sapreine  court  of  tlip  United 

this   appeal  wast  taken,  we  tliinlc  the  whole  controversy  is 

ed  of  iit  favor  of  the  Brush  Electric  Company,     "the  case  is 

ntjj"ff  Go.  V.  Qormully  <£  Jeffery  Manufg  Co.,  144  U.  S. 

lep.  641. 

avolved  was  whether  a  patentee  could  split  up  his  patent 
f  erent  parts  as  there  are  claims,  and  vest  the  legal  title  to 
3  many  different  persons,  so  as  to  enable  them  to  sue  for  an 
Upon  the  authority  of  ffay/er  v.  Wilder,  10  How.  477,  and 
tokemie,  138  U.  S.  252, 11  Sup.  a.  Bep.  334,  the  coart,  in  af- 
e  leading  autborities,  holds  ttie  interest  conveyed  or  assigned 
are  license.  The  court  says  that,  while  the  question  involved 
Ide)-  was  dififerent  from  the  one  involved  in  this  case,  "the 
ire  opinion  is  to  the  effect  that  the  monopoly  granted  by  law 
is  for  one  entire  thing,  and  that,  in  order  to  enable  the  as- 
he  assignment  must  convey  to  liim  the<entireHnil  unqualitied 
h  the  patentee  held-in  the  territory  specitied,  and  thai  any  as- 
t  of  that  is  a  mere  license."  The  court  then  cites  with  ap- 
narks  of  Chief  Justice  Taney  in  Gayler  v.  WiHer,  that  the 
i  tlie  CDonopoly  remains  In  the  patentee,  and  he  nlonecan  main- 
against  a  third  party  who  commits  an  infringement  upon  it." 

K.KNSA  and  Gilbert,  Circuit  Judges,  and  Knowles,  Dis- 


,  District  Judge.  In  this  case  the  California  Electric  Light 
vhicli  will  be  hereafter  designated  as  the  "  California  Coni- 
8an  Jose  Light  &  Power  Company,  which  will  be  herc.ifter 
'San  Jose  Company,"  desiring  to  bring  an  action  agninst  the 
iprovement  Company  of  San  Jose,  which  will  be  hereafter 
'Electric  Improvement  Company,"  for  an  infringement  of  let- 
l  ^o.  219,208,  for  an  improvement  in  electric  arc  lamps, 

one  Charles  F.  Brush,  joined  with  tliem  as  a  coplaintiff  the 
ctric  Company,  which  will  hereafter  be  called  the  "  Brush  Com- 
rhe  Brush  Company  is  the  owner  of  said  patent  by  virtue  of  an 
it  from  said  Charles  F.  Brush.  The  Brush  Coni|>any  granted 
am  Kerr  an  exclusive  license  to  use  and  sell,  but  not  to  nianu- 
my  and  all  inventions  and  devices  under  any  and  all  patents 
•  controlled  by  it,  or  which  it  might  become  possessed  of,  per- 
:o  dynamo  electric  machines,  lights,  lanips,  carbons,  and  simi- 
ratus,  for  the  full  end  of  the  term  of  such  patents,  and  all  exten- 
id  reissues  thereof,  in  the  states  of  California,  Oregon,  Nevada, 
Uoty,  now  state,  of  Washington.  William  Kerr,  with  the  writ- 
sent  of  the  Brush  Company,  assigned  this  license  to  the  (Jalifor- 
npany.  This  contract  was  made  with  the  said  Brush  Company 
twos  desi^ated  as  the  "Telegraph  f^upply  Company.'"  By  an 
A\c  legislature  of  Ohio,  under  whose  statutes  this  corporation  was 
1,  the  Telegvaiih  Supply  Company  had  its  jiaine  changed  to  that 
"Brush  Electric  Company."  On  the  27th  day  of  March,  1882, 
ilifornia  Company  granted  to  a  corporation  known  as  tiie  .San  Jose 

Electric  Light  Company  an  exclusive  license  to  use,  rent,  ami  sell 
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X/>  tA\tt:tn  i'>f  "^rM.  a.'j  1  iaifc,  the  sai'l  lauip  dfcr^ribed  in  -aii  kCns  p&ie-i.! 
No.  'IV.i.U^t^,  witrun  the  citj  o{:^»u  Joe«  ai><i  tite  towa  of  Santa  Cnn  ia 
the  )!tat«  of  i'aitOtmia.  Rubsequefitir  Ute  >as  Jose  SZextiic  light  & 
yitmfT  fV.fiif/any  »ra>»  iiicf>rjK»rate<i.  and  the  said  San  itme  CVKDparrr  ooc- 

veyyl  V>  it  the  \\':'iu-><:  gratit*^!  to  it.  .\ft»T  the  said  smt  was  iortitrit^d. 
th'.-  IJnirh  (Ujui]>ajiy  caine  into  the  circuit  o.nrt  for  the  northen!  di5tTi:s 
of  California,  wiit-re  the  safoe  was  peuJiug,  aiid  moveJ  the  ouart  t.>  ul*- 
lu'uiH  the  action,  as  far  a>t  it  HUe  coiiceroed,  od  the  groand  that  its  oatur? 
ha<l  h«m  UMed  without  its  cont>eiit.  and  without  aatbority  or  nehu  The 
rnlifomia  Ojirifwiny  resiMe'l  this.  The  question  is  here  preeeoted  as  fo 
th't  ri;;ht  of  the  <^'alifomia  <^*oni)»any  to  a.«e  the  Brush  CompaiiT^  name 
in  i()»!titutinj;  within  the  .-.tate  of  California  a  snit  for  the  infringement 
of  haid  IctterH  {>atf;nt.  Thix  at8e  vds.  Lelore  this  court  on  a  motion  to 
diHiniMs  the  apjM^l  of  the  Bnibh  Conipapy,  pending  in  this  court,  on  the 
(ground  that  tin;  oriler  (if  the  circuit  oourt  overruling  the  motion  of  the 
Hrii^h  Company  to  dixniim  the  cause  aa  to  it  wa«  not  a  final  judgment. 
l'(.on  coii-idorin;;  the  qiio^tion  then  presente<J,  we  licld  that  the  order 
(A'crruling  HJiid  motion  waBa  final  ju'l};incnt  upon  an  important  collateral 
mailer,  and  ai>p<alaf»lc.  ol  Fed.  Uep. -"JoT.  \\l)at  was  it  a  final  judg- 
ment njton?  It  wan  a  final  jndgnicnt  u|>on  the  point  as  to  the  right  of 
the  Calit'ornin  Oimpany  in  such  an  action  to  join  as  a  coplaintiff  with  it 
Ihr;  Brusli  (Company.  There  wa.s  some  point  made  in  the  argument  as 
to  the  manner  ui  whicli  this  question  should  be  determined,  and  it  was 
intimiit(!d  that  tiic  Caiiforniu  Com)>any  sliould  institute  suit  against  tlie 
Itriiwh  Company  in  Ohio,  under  whose  laws  it  was  created,  to  determine 
the  same.  The  Brush  Company  saw  lit,  however,  to  come  into  the  cir- 
<  till  court  ofC'alifornia,  appeal  to  its  jurisdiction,  and  ask  to  have  it  de- 
termii.c<l  hy  it.  It  did  so,  and  determined  adversely  to  the  Brush 
(4)m|)aiiy,  and  we  are  here  called  ufion  to  review  that  judgment. 

I'lion  the  tii;arin(/  of  the  motion  to  dismiss, numerous  affidavits  were 
inlnxlticcd  ujiou  tlie  jioiiit  that  the  Brush  Company  had  given  the  Cali- 
loniia  C()m|ianyan  express  permission  to  use  its  name  in  all  suits  within 
('Mliforniu,  Nevada,  Oreunn,  and  Wasliington  for  an  infringement  of  said 
patent.  In  tlieno  it  appears  lliat  in  one  suit  it  had  given  such  permis- 
sion, namely,  a;.;ninst  tiic  Electric  lmj)ri>vcment  (.ompany  of  San  Fran- 
cisco, and  also  that  this  company  owned  3,750  out  of  the  5,000  shares 
ol  capital  stock  of  said  Electric  Im.))rovement  Company.  From  this 
(net  llio  California  Comj)any  contends  that  the  Electric  Improvement 
Company  is  hut  the  aiient  or  creature  of  the  San  Francisco  Company, 
and  that  n  permission  to  use  the  Brush  Company's  name  in  suing  one 
iiicludt>(l  the  other.  While  the  facts  are  sufficient  to  warrant  the  suspi- 
cion that  the  former  is  but  the  agent  of  the  latter,  I  do  not  think  the 
evidence  presented  warrants  the  court  in  finding  as  a  fact  that  such  is 
the  case.  Thore  is  a  statement  in  the  affidavit  of  Roe  to  the  effect  that 
it  was  understood  i>otwcon  the  Brush  Company  and  the  California  Coni- 
)>tiny  that  all  inlriiigcrs  on  the  Pacific  coast  should  be  actively  and  ear- 
Ui  stly  prosecuted  by  both  the  Brush  Conij>any  and  the  CaHfornia  Com- 
pany, and  that  thev  should  join  in  all  such  actions.     This  was  tt>rrobo- 
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av-its  of  Kerr  and  Cornwall.  The  affidavit  of  N.  S. 
for  some  years  superintendent  of  the  Brush  Company, 
t  there  was  an  understanding  between  the. officers  of 
ly  that  it  would  sustain  and  support  the  California 
;al  or  other  efforts,  made  in  court,  or  out  of  it,  to  defeat 
hinery  which  said  California  Company  was  using  or 
:ontract  made  by  it  with  said  Brush  Company.  The 
any  understanding  arose  with  the  California  Company 
ainpany  should  have  been  stated.  Whether  or  not 
1  an  understanding  was  the  very  point  at  issue,  and  it 
,  under  the  evidence,  to  determine  whether  such  an 
i  been  reached,  and  not  for  the  witness.  A  witness 
a  conclusion  of  law.  Whart.  Ev.  507.  As  a  rule, 
te  facts,  and  not  draw  conclusions  from  the  evidence, 

Id.  510,  and  note.  The  question  did  not  require  the 
3rt.  Hence  Ihe  witness  had  no  right  to  state  the  con- 
id  from  the  evidence.  The  evidence  of  Possons  does 
ut  of  any  agreement  between  these  companies.  The 
ush  Company  may  have  agreed  among  themselves  to 
jut  this  would  not  prove  any  agreement  between  the 
es.  After  reviewing  the  evidence,  we  cannot  find  that 
press  agreement  entered  into  between  the  California 
!  Brush  Company  to  the  effect  that  the  former  might 
he  latter  iu  suits  for  iulringements  of  said  letters  patr 
thin  the  states  named  in  the  license  to  it.     The  bur- 

upon  the  California  Cora)>any  to  establish  this  fact. 
Qplied  agreement  to  that  effect  arising  out  of  the  con- 
etween  the  two  companies,  and  the  relations  thereby 
hem?  As  I  have  stated,  the  grant  was  of  the  exclusive 
ell  within  the  states  named.  This,  under  the  authori- 
nothingmore  or  less  than  a  license.  Walk.  Pat.  §  296; 
hwry,  17  Blatchf.  264-270;  Walernian  v.  Maclcenzk,  138 
p.  Ct.  Rep.  334. 

ndation  for  the  claim  of  appellant  that  the  contract  be- 
mies  amounted  only  to  the  constituting  of  the  Califor- 

agent  for  the  selling  of  the  Brush  Company's  devices 
lich  agency  might  be  revoked  or  modified  by  the  Brush 
ncipal,  at  any  time.  The  affidavits  of  Potter,  Laggett, 
to  the  intent  of  the  contract  with  Kerr,  and  hence  with 
mpany,  made  Au<;iwt  2,  1879,  are  subject  to  the  same 
above  upon  the  affidavit  of  Roe.  It  was  not  for  them, 
say  what  was  the  intent  of  the  parties  to  that  contract, 
lould  determine  from  the  language  thereof,  if  possible, 
.'lit  granted  to  a  person  otiier  than  the  patentee  to  use 
.I'd  device  within  a  named  district  of  country  excludes 

letters  patent  from  selling  the  same  or  using  the  same 
\  liceu.see  does  not  use  or  sell  in  the  name  of  the  owner 
It  in  his  own  name,  and  for  his  own  benefit.     Having 
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an  exclusive  license  to  use  and  sell,  no  one  has  a  right  to  use  or  sell  in 
the  country  of  such  a  licensee. 

It  will  thus  be  seen  that  the  licensee  in  this  case  received  very  impor- 
tant rights  by  %nrtue  of  its  grant.  If  it  cannot  use  the  name  of  its 
licensor  in  an  action  to  protect  its  rights  against  an  infringement  of  the 
patented  device  or  improvement  it  has  the  exclusive  right  to  use  and 
sell,  we  have  a  case  of  a  person  possessing  important  rights  with  no  legal 
power  to  i)rotect  them;  for  a  licensee  cannot  sue  in  his  own  name  for  an 
infringement  of  the  patent  concerning  which  he  has  a  license.  Gaj/ler 
V.  Wilder,  10  How.  477;  Waimnnn  v.  Mackenzie,  188  U.  8.  252,  11  Sup. 
Ct.  Rep.  334.  "When  a  person  grants  anything  to  another  he  impliedly 
grants  him  the  means  of  enjoying  it."  2  Washb.  Real  Prop.  802.  The 
sale  of  personal  property  located  upon  the  land  of  the  vendor  impliedly 
I  grants  to  the  vendee  the  right  to  enter  upon  the  land  in  order  that  he 

may  take  possession  of  and  remove  this  property  purchased.     Rogers  v. 
I  Oox,  96  Ind.  157.     These  rules  of  law  were  established  by  courts  to  the 

end  that  jusitice  should  be  subsen'ed.     The  assignment  of  a  chost'  in  ac- 
:  tion  at  comtnon  law  was  considered  to  be  in  the  nature  of  a  declaration 

of  trust,  the  assignor  holding  the  legal  title  for  the  benefit  of  the  as- 
.signee.  2  B).  Comm.  442.  In  Littlejidd  v.  Perry,  21  Wall.  205-223,  the 
supreme  court  held  that  a  patentee  retained  the  legal  title  in  trust  for  his 
licensee.  The  right  of  an  assignee  of  a  chose  in  action  to  sue  the  debtor 
I  grew  out  of  an  express  or  implied  contract  to  that  effect.     At  common 

'  law  the  assignment  of  a  chose  in  action  was  accompanied  bj'  an  agree- 

j  ment  that  the  assignee  should  have  the  right  to  sue,  in  the  name  of  the 

1  assignor,  the  debtor.     2  Bl.  Comm.' 442.     It  is  well  known  that  it  was 

,  not  usual  to  reduce  this  agreement  to  writing,  and  that  it  was  an  im- 

I  ])lied,  rather  than  express,  agreement,  as  a  rule.    An  implied  agreement 

or  contract  is  "such  as  reason  and  justice  dictate,  and  which,  therefore, 
i  the  law  j>resumes  that  every  man  undertakes  to  perform."     Id.  443. 

We  tind  that  in  certain  cases  the  licensee  makes  with  the  licensor  an  ex- 
press contract  to  the  effect  that  he  may  use  the  name  of  the  licensor  in 
suits  for  an  infringement  of  a  patent  concerning  which  he  has  a  license, 
in  order  that  his  rights  maj'  be  protected.  In  one  of  the  briefs  of  ap- 
pellant this  agreement  is  spoken  of  as  one  of  frequent  occurrence.  This 
matter  of  using  the  name  of  the  owner  of  a  patent  by  the  licensee  is  a 
right,  then,  resting  in  contract.  In  speaking  of  the  power  of  a  licensee 
to  seek  redress  for  a  wrong  intlicted  upon  him  by  the  infringement  of 
the  patent  concerning  which  he  has  a  license,  the  language  of  the  courts 
generally  is  that  he  cannot  sue,  in  his  own  name,  an  infringer.  This 
would  imply  that  he  might  sue  in  the  name  of  the  legal  owner  of  the 
patent  for  that  j)urpose.  This  is  about  the  same  language  as  was  used 
at  common  law  in  regard  to  an  as.signee  of  a  chose  in  action.  He  could 
not  sue  the  debtor  in  his  own  name,  but  he  could  use  the  name  of  the 
assignor  in  bringing  an  action  against  the  debtor  without  the  assignor's 
consent.  Welch  v.  MrmdniUe,  1  \\'heat.  233.  In  the  case  of  Littlejield 
V.  Pci-ry.  ■■<>i],rn,  the  supreme  court  did  not  hesitate  to  maintain  an  ac- 
tion in  the  name  of  the  licen.see  for  an  infringement  of  a  patent,  where 
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he  infringer.  In  the  case  of  Waterman  v.  Mackenzie, 
.  Sup.  Ct.  Rep.  334,  the  supreme  court  held  that  a 
in  his  own  name  when  it  was  necessary  to  prevent  an 
justice.  This  is  the  effect,  I  take  it,  of  the  language 
used. 

w  how  far  courts  have  been  willing  to  go  in  this  mat- 
i  ends  of  justice.  The  Brush  Company,  being  an  Ohio 
be  sued  only  in  that  state,  and  hence  could  not  be 
ndant  in  this  suit.  Unless  the  California  Comptiny 
of  the  Brush  Company  herein,  it  has  no  means  of  pro- 
I  think  the  same  reasons  that  induced  courts  to  hold 
the  right  to  enjoy  the  thing  granted,  that  imj^ies  a 
pon  the  lands  of  another  to  remove  personal  property 
e  landowner  has  sold,  and  that  implies  a  contract  on 
signor  of  a  chose  in  action  that  the  assignee  may  use 
t  thereon,  should  induce  courts  to  hold,  in  a  case  like 
at  there  is  an  implied  contract  on  the  part  of  the  owner 
ying  an  exclusive  license,  that  the  licensee  should  have 
lis  name  in  order  that  he  may  protect  his  rights.  The 
lat  the  same  rule  should  not  apply  in  this  case  as  in  a 
3ecause  the  assignee  of  such  an  obligation  receives  the 
interest  in  the  same.  I  cannot  see,  however,  why  the 
isive  licensee,  having  as  extensive  interests  as  those  of 
mpany,  should  not  be  protected  in  law,  as  well  as  the 
3?e  in  action,  and  why  the  law  would  not  imply  the 
name  of  the  grantor  or  assignor  in  one  case  as  well  as 
same  considerations  that  induced  courts  to  hold  that 
/as  implied  in  one  would  apply  to  the  other.  In  some 
hat  in  a  suit  in  equity  against  an  infringer  an  exclusive 
I  patentee  must  both  be  made  parties.  Hammond  v. 
A.  Ill;  Hvher  v.  Sanitary  Depot,  34  Fed.  Rep.  752. 
not  rest  in  contract  to  make  the  patentee  a  party  plain- 
it,  a  licensee  such  as  the  California  Company  would  be 
se  the  Brush  Company  could  not,  as  I  have  stated, 
ty  defendant,  being  without  the  jurisdiction  of  the 
and  justice  Avould  dictate  that,  under  such  circura- 
should  imply  or  presume  such  a  contract  between  the 
as  I  have  been  able  to  ascertain,  it  has  been  always 
:he  question  has  been  presented,  that  an  exclusive  licen- 
:  to  use  the  name  of  the  owner  of  the  legal  title  to  the 
0  protect  his  rights.  In  the  case  of  Goodyear  v.  Bi^op, 
Nklson,  J.,  held  that,  where  a  suit  was  brought  at  law 
iger  in  the  name  of  the  owner  of  a  legal  title  to  the  pat- 
jfit  of  the  licensee,  a  motion,  made  with  the  consent  of 
3  patent,  to  dismiss  the  action,  could  not  be  sustained, 
as  overruled.  Appellant  affirms  that  in  this  case  there 
contract  that  the  licensee  might  use  the  name  of  the 
ttent.  This  is  not  the  language  of  the  contract  referred 
j.ll-«l 
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to  in  that  decision.  It  wiis  that  the  owner  was  to  sae  infringers,  not 
that  the  licensee  might  use  his  name.  If  such  was  the  language  of  the 
contract,  this  would  show,  however,  that  this  right  was  the  subject  of 
contract;  and,  where  a  matter  is  the  subject  of  contract,  there  may  arise 
from  circumstances  an  implied  contract,  which  will  be  as  binding  as  an 
express  contract.  In  the  case  of  Bruah-Suxin  EUdric  lAght  Co.  v.  Thcm- 
ton-Houston  Electric  Co.,  48  Fed.  Rep.  224,  it  was  held  by  Judge  Shif- 
MAN  that  a  licensee,  whenever  necessary  to  assert  his  rights,  has  prima 
fade  an  implied  power  to  use  the  name  of  the  owner  of  a  patent  in 
which  he  has  a  license  in  any  action  against  an  infringer  for  that  pur- 
pose. It  is  contended  because  the  court  found  in  that  case  that  the 
Thomson-Houston  Company  had  a  controlling  amount  of  the  capital 
stock  of  the  Brush  Electric  Company,  that  therefore  this  latter  company 
was  a  party  to  the  action,  and  that  Judge  Suipman  in  effect  so  held.  I 
think  this  is  a  mistake.  While  the  learned  judge  says  that  really  the 
Brush  Company  was  a  codefendant  with  the  Thomson-Houston  Com- 
pany in  the  suit,  I  do  not  suppose  he  really  meant  this  as  a  matter  of 
I  law  in  that  case,  for  he  says  in  the  next  sentence:  "But,  being  a  resident 

'  of  Ohio,  it  cannot  be  served  with  process  as  a  codefendant  in  this  suit." 

What  he  did  mean,  I  apprehend,  was  that  the  Brush  Company  was  in 
such  a  condition  that,  if  service  could  be  made  upon  it,  that  company 
M'ould  be  a  codefendant.  The  case  should  be  considered,  however,  in 
view  of  the  issue  presented.  The  Brush-Swan  Company  brought  an  ac- 
tion against  the  Thomson-Houston  Electric  Company  for  an  infringe- 
ment of  the  very  patent  presented  in  this  case.  In  this  action  it  joined 
with  it  the  Brush  Company  as  a  coplaintiff,  without  its  consent.  The 
Brush  Company,  as  in  this  case,  came  into  court,  and  moved  to  strike 
out  its  name  as  a  party  complainant,  because  the  bill  had  been  filed 
without  its  consent  or  authority.  This  motion  the  court  denied.  This 
motion  was  not  denied  because  the  Brush  Company  was  already  a  de- 
fendant in  the  case,  but  because  the  Brush-Swan  Company  had,  under 
the  circumstances,  the  implied  power  to  use  against  its  will  the  Brush 
Company's  name  in  such  a  suit  against  the  Thomson-Houston  Com- 
pany. It  would  not  be  a  very  satisfactory  reason  to  assign  for  refusing 
to  strike  out  the  Brush  Company's  name  as  a  plaintiff  that  it  was  a  co- 
defendant  with  the  Thomson-Houston  Company  in  the  same  case  al- 
ready, and  I  do  not  understand  the  learned  judge  to  so  decide.  The 
case  is  one  fully  in  point  in  this  case.  The  Brush  Company  would  un- 
doubtedly have  the  right  to  be  protected  from  any  costs  that  might  be 
adjudged  against  it,  or  incurred  in  the  management  of  the  suit  in  ques- 
tion.  The  court,  upon  proper  motion,  would  without  doubt  compel 
this  protection.  The  usual  practice  is  in  such  cases  to  require  a  suffi- 
cient bond  of  indemnity.  Under  such  conditions  there  would  be  an  im- 
plied contract  on  the  part  of  the  Brush  Company  to  permit  the  use  of 
its  name  by  the  California  Company  in  the  suit  at  bar. 

It  is  contended  by  the  Brush  Company  that,  it  not  in  fact  owning  the 
title  to  the  patent,  and  it  not  having  been  obtained  at  the  time  the  Brush 
Company,  under  the  name  of  the  Telegraph  Supply  Company,  made 
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icense  with  William  Kerr,  the  assignee  of  the  California 
efore  nothing  in  fact  passed  by  that  contract;  that  it 
ad.  as  a  sale  of  personal  property  that  was  not  in  existence. 
lent  of  a  patent  is  good  if  made  before  the  patent  is  actu- 
Oayler  v.  Wilder,  10  How.  477.  The  same  doctrine  is 
tlefield  V.  Perry,  mpra.  In  this  case,  although  the  patent 
>btained  at  the  time  of  the  granting  of  the  license,  it  was 
ained,  and  the  Brush  Company  became  the  owner  thereof. 
I  Company  has  been,  with  the  knowledge  of  the  Brush 
iducting  an  extensive  business  pertaining  to  the  patent 
ig  upon  its  license  to  use  and  sell  the  same.  According  to 
f  Roe,  the  California  Company  has  expended  in  the  electric 
i  in  the  city  of  San  Francisco,  $892,531.31.  It  has  pur- 
ihe  Brush  Company  electrical  apparatus  for  which  it  has 
nnpany  $683,741.  It  has  and  is  conducting  an  extensive 
such  apparatus  within  the  states  named  in  its  contract  of 
has  sold  to  very  many  other  companies  such  apparatus, 
ipanies  have  acted  and  conducted  business  since  the  Brush 
3anie  the  owner  of  the  patent  named,  up  to  the  present  time, 
3ory  and  basis  that  the  license  granted  was  valid.  This  is 
in  the  letters  of  the  Brush  Company  to  the  California  Com- 
ard  to  the  suit  against  the  Electric  Improvement  Company 
icisco.  The  Brush  Company,  in  writing  to  the  California 
bout  the  same,  calls  it  "your  suit,"  namely,  the  California 
suit.  The  California  Company  is  required  to  pay  the  ex- 
,he  attorneys  the  Brush  Company  sends  to  try  the  same. 
;3  more  might  be  stated  as  to  what  these  letters  disclose  upon 
There  can  be  no  doubt  but  that  the  Brush  Company  con- 
i  treated  the  California  Company  as  its  exclusive  licensee  to 
nd  said  patented  device.  In  the  terms  of  the  grant  of  license 
lemplated  that  the  license  should  extend  to  any  patents  which 
Company  should  thereafter  acquire  pertaining  to  dynamo 
ichines,  lamps,  carbons,  and  similar  apparatus.  Under  such 
noes,  the  Brush  Company  should  be  estopped  to  deny  the  va- 
he  license  granted  the  California  Company  on  the  ground  that 
t  own  said  patent,  or  that  it  had  no  existence  at  the  time  the 
license  was  made,  or  on  the  ground  that  it  had  no  authority 
late  to  grant  the  license.  To  hold  otherwise  would  work  a 
lensive  fraud  upon  the  California  Company.  The  sale  of  a 
ight  contains  an  implied  warranty  as  to  title,  and  an  after- 
title  obtained  by  the  vendor  inures  to  the  vendee.  Faulks  v. 
Fed.  Rep.  898;  Curran  v.  Burdscdl,  20  Fed.  Rep.  835.  In  the 
Goltjried  v.  MHUr,  104  U.  S.  520,  the  supreme  court  applied 
trine  to  a  case  where  the  purchaser  of  a  machine  had  only  a 
0  use  it.  The  same  rule  that  applies  to  estoppels  where  a  ven- 
title  in  fee  to  land  subsequently  acquires  the  full  title,  which  he 
possess  at  the  time  of  sale,  applies  to  cases  of  the  sale  of  patents, 
:ig  to  said  case.    The  rule  in  such  cases  would  fully  cover  the 
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case  at  bar,  and  maintain  the  title  of  the  California  Company  by  way 
of  estoppel.     Smith  v.  Slueley,  12  Wall.  358. 

The  Brush  .Company  claims  that  the  California  Company  has  assigned 
all  its  rights  in  the  license  in  the  city  of  San  Jose  and  town  of  Santa 
Clara  to  the  San  Jose  Company,  and  that,  as  this  action  is  for  an  in- 
fringement on  the  said  patent  in  those  places,  the  California  Company 
has  no  interest  in  this  suit;  hence  it  has  no  right  to  use  the  name  of  the 
Brush  Company  therein.  Again,  the  Brush  Company  urges  that  the 
California  Company  had  no  right  to  divide  its  license  into  parts,  and  as- 
sign a  part  to  the  said  San  Jose  Company.  These  two  positions  are  in- 
consistent. I  think  the  latter  position  is  the  correct  one.  Unl^s  there 
is  a  manifest  intent  in  the  contract  of  license  that  the  licensee  is  to  have 
the  power  to  divide  up  his  license  into  parts,  and  assign  such  parts  in 
severalty,  no  such  right  exists.  Walk.  Pat.  §  310.  As  a  general  rule, 
it  may  be  said  that  a  license  is  not  divisible.  This  contract  should  be 
construed  with  reference  to  this  characteristic  of  this  class  of  rights. 
Considering  this,  and  I  think  the  term  "assigns,"  as  used  in  the  license 
under  consideration  in  this  case,  must  be  coustrued  as  the  right  to  as- 
sign the  license  as  an  entirety,  and  not  in  parts.  This  question  was 
considered  in  the  case  of  Brooks  v.  Byam,  2  Story,  525,  and  there  it  was 
held  that  the  word  "assigns"  in  a  license  must  be  so  construed  where  it 
did  not  clearly  appear  that  there  was  an  intention  manifested  in  the  con- 
tract of  license  to  establish  a  different  rule.  The  assignment  to  the  Sao 
Jose  Company,  then,  was  without  authority,  and  the  rights  of  the  Cali- 
fornia Company  in  San  Jose  and  Santa  Clara  still  remain  with  it.  The 
fact  that  it  has  undertaken  to  make  an  assignment  which  it  had  no  au- 
thority to  make  will  not  work  any  forfeiture  of  its  rights.  There  is  no 
stipulation  in  the  contract  of  license  that  any  such  action  shall  work  a 
forfeiture  of  the  rights  granted  by  it.  Under  such  circumstances,  there 
is  no  forfeiture.  Walk.  Pat.  §  308;  Pnrt/fer  Go.  v.  Wolf,  28  Fed.  Rep. 
814. 

There  is  some  claim  by  the  California  Company  that  the  San  Jose 
Company  is  an  agent  which  it  has  created,  or  caused  to  be  created,  with 
a  view  of  extending  the  business  of  the  sale  of  the  lamps  named  in  the 
patent.  If  so,  I  do  not  see  that  it  is  a  necessary  party  to  this  action. 
While  it  may  be  true  that  the  San  Jose  Company  is  not  a  proper  party 
to  this  action,  yet  I  do  not  see  how  this  fact  can  prevent  the  California 
Company  from  exercising  its  right  to  join  with  it  therein  the  Brush  Com- 
pany. For  the  reasons  assigned  we  hold  that  tiie  judgment  of  the  court 
below  was  correct,  and  should  be  affirmed,  and  it  is  so  ordered. 
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Hroutt  Court,  IT.  D.  OaHfomta.    OotoiMr  8,  Ug&) 
Ho.  10,7M 

KV BHTIOHS— PlOMMB  IWVtHTOII      IBliKITllO  Z<AXn. 

ent  No.  ai9,208.  Issued  September  a,  1879,  to  Charles  F.  BmsK  tor  •■ 
having  tvro  or  more  pairs  of  carbons,  in  oombinatton  with  mechanism 

0  saparata  the  pairs  dissimultaneoosly  or  sacoesslTelj,  thus  produo- 
Ight  for  a  long  period  of  time,  oover  a  pioneer  inTention,  and  are  •&• 
«ral  oonstructioo. 

TioTi  or  Claims— Prior  Art. 

ion  'was  not  a  mere  improvement  or  modification  of  the  singto-eaillon 
jsly  invented  by  Brush,  nor  was  there  anything  to  limit  the  scope 
le  prior  atata  of  the  art,  either  Ronerally  or  as  shown  In  the  patent  to 
the  French  patent  to  Denayrouse,  or  the  patented  Jablochlioff  candle, 
rtc  Co.  T.  Ft,  Wayne  EleetrUs  Haht  Co.,  40  Fed.  Rep.  888,  and  BruMh 
T.  Weatam  Electric  Light  A  Power  Co,,  i8  Fed.  Bep.  880,  followed. 
noHAi.  C1.AIMS. 

.hat  the  claims  purport  to  cover  broadly  all  forms  of  mechanism  con- 
separate  the  two  or  more  sets  of  carbons  disBimultaneously  or  suoces- 
not  render  the  patent  void  aa  being  for  a  function  or  result,  slnoe  par- 
as are  described  in  the  specifications  and  referred  to  in  the  claims :  and 
»vers  such  means  or  their  substantial  equivalents.  Bnuih  Bleetrie  Co. 
le  Eleetrie  LiglU  Co.,  40  Fed.  Rep.  888,  and  Brush  Bleetrie  Co.  v.  Weet- 
e  JAght  A  Power  Co.,  48  Fed.  Rep.  686,  followed.  O'lteUly  v.  Morse, 
diatuignished. 

IDOMMRVT. 

tlou  was  plaoed  upon  thft  Brash  patent  by  the  fact  that  his  claims,  as 
ited,  were  rejected  as  functional,  and  that  the  language  was  twice 
inged,  for  the  file  wrapper  shows  that  there  was  no  change  in  the  es- 
tures  of  the  olalms,  and  that  the  patent  office,  after  a  contest,  finally 
the  patentee's  viewa 
iKesiaHT. 

th  patent  is  infringed  by  the  lamp  made  under  letters  patent  No.  4S0,T39, 
e  24, 1890,  to  James  J.  wood,  in  which  the  pairs  of  carbons  are  separated 
neoosly  or  successively,  notwithstanding  the  fact  that  this  result  is  ac- 

1  in  the  Brush  lamp  by  a  clutehing  device,  operated  directly  by  the  eleo 
ent,  while  in  the  Wood  lamp  It  is  produced  by  the  interposition  of  oiook 
a,  which  is  brought  into  acUon  and  controlled  by  the  ourient. 

y.  Salt  by  the  OaKfomia  Electric  Company  (licensee  of  the 
trie  CJompany)  and  others  against  the  Electric  Improvement 
the  Brash  Eleotric  Company  being  joined  as  a  plaintiff, 
ary  injunction  was  granted.  45  Fed.  Rep.  241.  Decree  for 
Its. 

iitM,  /.  H.  Mitter,  and  L.  L.  Leggelt,  for  complainants. 
Jerrin  and  R.  S.  Taylor,  for  respondent. 

1,  District  Judge.  This  is  a  suit  in  eqnity  for  the  infiringe- 
ettera  patent  No.  219,208,  granted  to  Charles  F.  Brash,  Sep* 
1879,  for  an  improvement  in  electric  arc  lamps.  The  Brash 
ompany  is  the  owner  of  the  legal  title  •f  said  patent,  and  the 
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Oalifoniia  Electric  light  Company  has  an  equitable  title  as  the  exdudvo 
licensee  for  the  states  of  Calil'ornia,  Nevada,  Oregon,  and  Washington. 
The  defendant  is  charged  with  infringing  this  patent  by  the  use  of  the 
Wood  lamp  under  letters  patent  No.  430,722,  granted  to  James  J.  Wood, 
June  24,  1890,  for  new  and  useful  improvements  in  electric  arc  lamps. 
A  preliminary  injunction  was  ordered  by  Judge  Sawyer,  upon  the  au- 
thority of  Brush  Electric  Go.  v.  We^em  Electric  Light  &  Power  Co.,  43  Fed. 
Rep.  533,  and  Brush  Electric  Co.  v.  ft  Wayne  EUOric  Cb.,  44  Fed.  Rep. 
284.  While  declining  to  discuss  the  questions  involved  in  this  case,  the 
learned  judge  expressly  indorsed  the  views  aimounced  in  the  cases  referred 
to,  and  stated  that,  in  his  judgment,  "the  Brush  patent  is  valid,  and  the 
first  six  claims  are  infringed  by  the  Wood  lamp."  45  Fed.  Rep.  242. 
The  case  is  now  presented  upon  the  final  hearing  upon  the  testimony 
taken  before  the  examiner. 

The  validity  of  the  Brush  patent  has,  in  addition  to  the  cases  referred 
to,  been  sustained  in  Brush  Electric  Go.  v.  fl.  Wayne  EUctric  Light  Oo., 
40  Fed.  Rep.  826,  and  Brush  Electric  Co.  v.  New  American  Electnccd  Arc 
TAght  Co.,  46  Fed.  Rep.  79.  The  learned  counsel4Vho  argued  this  case 
for  the  defendant  insists  "that,  notwithstanding  all  the  suits  that  have 
been  brought,  and  all  the  actions  that  have  been  taken,  the  questiona 
arising  in  this  case  have  not  been  settled  or  adequately  presented  or  con- 
sidered," and  he  therefore  respectfully  asks  that  all  the  points  involved 
should  be  again  independently  considered  and  decided.  Complainants 
claim  th&t  the  principles  announced  and  conclusions  reached  in  the  prior 
decisions  are  correct,  and  should  be  followed. 

Mr.  Brush's  invention,  as  stated  in  his  specifications— 

"Relates  to  electric  lamps  or  light  regulators;  and  it  consists — First,  in  a 
lamp,  liaving  two  or  more  sets  of  carbons,  adapted  by  any  suitable  means  to 
burn  successively, — that  is,  one  set  after  another;  second.  In  a  lamp  having 
two  or  more'  sets  of  carbons,  each  set  adapted  to  move  independently  in  burn- 
ing and  feeding;  third,  in  a  lamp  having  two  or  more  sets  of  carbons,  adapted 
each  to  have  independent  movements,  and  each  operated  and  influenced  by  the 
same  electric  current;  fourth,  in  a  lamp  having  two  or  more  sets  of  carbons, 
said  carlK>ns,  by  any  suitable  means,  being  adapted  to  be  separated  dissimul- 
taneously,  whereby  the  voltaic  arc  between  but  a  single  set  of  carbons  is  pro- 
duced; ^th,  in  the  combination  with  one  of  the  carbons  or  carbon  holders  of 
a  lamp  employing  two  or  more  sets  of  carbons,  as  above  mentioned,  of  a  suit- 
alile  collar,  tube,  or  extended  support,  within  or  upon  which  the  carbon  or 
carbon  holder  to  which  it  is  applied  shall  rest  and  be  supported." 

He  states  at  the  outstart  that  hia— 

"Inventibn  Is  not  limited  in  its  application  to  any  specific  form  of  lamp.  It  may 
be  used  in  any  form  of  voltaic  arc  light  regulator,  and  would  need  but  a  mere 
modification  in  mechanical  form  to  be  adaptable  to  an  indefinite  variety  of  the 
present  known  forms  of  electric  lamps.  My  invention  comprehends,  broadly, 
any  lamp  or  liglit  regulator  where  more  than  one  set  of  carbons  are  employed, 
wherein — say  in  a  lamp  having  two  sets  of  carbons— one  set  of  carbons  will  sep- 
arate before  theother.  For  the  purpose  merely  of  showing  and  explaining  the 
principles  of  operation  and  use  of  my  invention,  I  shall  describe  it  in  the  form 
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wings,  as  applied  to  an  electric  lamp  of  the  general  typo 
States  letters  patent  No.  203,411,  granted  to  me  May  7, 
y  20.  1879,  and  numbered  .8,718.  The  leading  feature  of 
.tor  is  that  the  carbon  holder  haa  a  rod  or  tube  which  slides 
a  friction  clutch,  which  clutch  is  operated  upon  to  grasp 
rbon  rod  or  bolder,  and  thus  to  separate  the  carbons,  and 
c  arc  light." 

I  further  from  the  specifications,  a  brief  reference  to  the 
>  art  will  be  made,  in  order  that  the  true  character  and 
v^ention  may  be  better  understood.  In  1810,  Sir  Hum- 
th  the  aid  of  a  galvanic  battery  of  2,000  cells,  produced 
two  pencils  of  charcoal.  This  seems  to  have  been  the 
discovery  which  gave  to  the  scientists  of  the  world  the 
trie  lighting.  Unfortunately  for  Davy,  he  had  no  me- 
ist  his  electrodes,  and,  owing  to  the  great  cost  of  his  bat- 
ipid  combustion  of  the  charcoal  points, — lasting  only  a 
his  invention  was  of  no  commercial  value  for  practical 
the  more  powerful  battery  of  Daniell  was  tried.  In  1839 
battery  of  Grove  was  invented.  In  1842  the  Bunsen  bat- 
need.  No  practical  result,  however,  io  the  way  of  nd- 
i  attained  until  1844,  when  Foucalt  substituted  pencils 
;as  carbon  for  the  charcoal  pencils  of  Davy,  and  thereby 
uration  of  the  light  to  some  extent.     But  the  expense  was 

0  justify  any  general  use  of  the  light,  and  it  was  confined 
laboratories,  and  for  the  experimental  uses  of  scientists, 
eran  devised  an  imperfect  regulating  device,  by  means  of 
tical  carbon  electrodes  were  maintained  in  the  same  rela- 

In  1857  the  Holmes  &  Nollett  machines  were  employed 
the  arc  electric  light  in  some  of  the  lighthouses  of  France 
by  the  use  of  the  Serrin  lamp,  which  was  a  clockworking 
;  one  pair  of  carbons,  with  a  very  expensive  apparatus, 
til  1870  that  a  current  of  suflScient  strength  to  render  elec- 
lommercially  practical  by  being  generated  at  a  small  ex- 
ained.  This  was  brought  about  by  the  invention  of  the 
ric  machine  of  Gramme.  None  of  the  arc  lamps  invented 
lie  were  suitable  for  the  purpose  of  general  illumination. 
t  has  set  up,  for  the  purpose  of  showing  the  prior  state  of 
)llo\ving  lamps  and  patents:  The  Areheran  lamp,  produced 
English  patent  for  the  Staites  lamp  in  1853;  the  Hart  lamp, 

1  1858;  the  Browning,  Foucault,  and  Serrin  lamps,  in  use 
•  ;  tlie  patent  issued  in  England  to  Louis  Denay rouse,  Au- 
7;  the  United  States  patent  to  M.  Day,  Jr.,  February  24, 
French  patent  granted  to  Khotinzky,  March  19,  1875;  the 
),  described  in  the  Telegraphic  Journal  and  Electrical  Re- 
Ion,  August  15,  1878;  and  the  French  patent  for  the  Mer- 
tins  lamp. 

t  of  M.  Uay,  Jr.,  is  pleaded  as  an  anticipation  of  the  Brush 
in  the  argument  defendant  a<imitted  that  it  was  not  an  un- 
a  technical  sense,  and  was  only  relied  upon  as  showing  the 
irt.    The  Day  patent  was  held  not  to  be  an  anticipation  of 
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nny  of  thift  clnims  of  the  Brush  pdlent  in  Bnah  Eledric  Co.  v.  Ft.  Wayne 
Eiectric  Light  Co.,  40  Fed.  Rep.  833.  Judge  Gresham  correctly  said  "it 
was  unlike  the  Brush  lariip,  both  in  constniction  and  mode  of  opera- 
tion," and  the  same  view  is  expressed  by  Bkqwn,  J.,  in  J?r»«ft  Ekdrie 
Co.  V.  Western  Electric  Light  <fe  Power  Co.,  43  Fed.  Rep.  536,  to  which 
reference  is  here  made  for  a  description  of  the  Day  patent,  the  French 
patent  of  Denayrouse,  and  the  Jablocbkoff  candle  in  the  patent  of  Jab- 
lochkoff,  as  the  views  therein  expressed  sufficiently,  and,  in  my  judg- 
ment, correctly,  answer  the  argument  of  defendant's  counsel  in  relation 
thereto.  None  of  the  devices  set  up  by  defendant  contain  the  principle 
of  the  Brush  patent.  All  of  them  were  presented  by  the  defendant  in 
the  several  prior  suits  instituted  by  the  Brush  Electric  Company,  except 
the  French  patent  for  the  Mersanne  &  Berlins  lamp,  which  does  not  in- 
troduce any  new  principle  tending  to  limit  the  field  of  invention  that  was 
open  to  Brush.  Brown,  J.,  in  referring  to  the  inventions  prior  to  those 
of  Mr.  Brush,  very  properly  said: 

"Most  of  them,  however,  were  directed  to  improvements  in  the  material  of 
Which  the  carbons  were  made,  in  the  brilliancy  and  steadiness  of  the  light  it- 
self, to  impovements  upon  the  dynamos,  and  in  the  mechanism  by  which  the 
carbons  were  held  in  the  same  relative  position  during  the  process  of  combus- 
tion. One  difficulty,  however,  remain»l  to  be  overcome.  The  electrical  re- 
sistance of  the  carbons  was  such  as  to  preclude  the  employment  of  very  long 
rods,  and  their  consumption  by  burning  away  was  hastened  by  their  adjacent 
ends  becoming  highly  heated  to  a  considerable  distance  from  the  arc.  This  ditfl- 
culty  was  partially  remedied  by  covering  the  cart)on  pencils  with  a  thin  film 
of  copper,  electrically  deposited  thereon,  by  which  the  electrical  resistance  of 
the  carbons  was  materially  decreased,  much  longer  rods  were  possible,  and 
the  light  maintained  continuously  for  from  6  to  10  hours.  This  was  insuffi- 
cient, however,  for  all-night  lighting,  and  necessitated  the  extinguishment  of 
the  lamp,  and  a  renewal  of  the  carbons  at  some  time  during  the  night,  in 
order  to  keep  up  a' continuous  light.-" 

In  tracing  the  history  of  the  prior  state  of  the  art  from  1810,  it  will 
be  observed  that  scientific  men  were  continually  at  work  trying  to  invent 
some  kind  of  a  lamp  that  would  automatically  ^ve  such  a  light  as  would 
Be  suitable  for  general  use,  and  also  to  discover,  if  possible,  some  means 
whereby  the  burning  of  the  light  could  be  further  prolonged.  Early  in 
1878,  Mr.  Brush  invented  a  lamp  which  gave  a  steady  light,  and  was 
suitable  for  general  use;  but  only  one  could  be  burned  on  a  single  cir- 
cuit. Shortly  afterwards  he  invented  the  series  lamp,  whereby  two  or 
more  lamps  could  be  operated  at  one  and  the  same  time  upon  the  same 
circuit.  There  still  remained  another  and  more  important  discovery  to 
be  made,  which,  as  before  stated,  had  engage<i  the  attention  of  the 
brightest  inventive  minds  for  many  years,  without  any  successful  re- 
sults, viz.,  how  to  produce  a  long-continued  light  automatically  without 
renewing  the  carbons.  This  discovery  in  the  open  field  of  invention  was 
made  by  Mr.  Brush  in  1879,  and  for  which  he  secured  the  patent  in 
Qontroversy,  and  gave  to  the  world  the  most  practical  and  useful  lam|> 
known  to  electrical  science,  and  which  has  proven  to  be  of  great  value 
and  benefit  to  the  public.  In  the  specifications  he  said,  among  other 
things: 
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iny  deg:Tee  limit  myself  to  ady  8|)e<cific  mtitter  or  m^hanisift' 
ng,  or  separating  the  carbon  points  of  their  holders,  so'Iong' 
functions  and  results  hereinafter  to  be  specifled  shall  be  ao> 
le  lifter.  D,  in'tbe  present  Instance,  is  so  formed  that  when' 
all  not  operate  upon  the  clamps,  C,  C,  simultaneously,  but 
le  Hnd  tiien  the  other,  (preferably  tb»clamp,  C,  first,  and  (X 
one  which  will  bereinafter  appear.)  This  function  of  dis- 
stion  upon  the  carbons  or  their  holdws,  whereby  one  set  of 
)  separated  in  advance  of  the  other,  constitutes  the  principal 
tant  feature  of  my  present  invention.  In  the  lamp  shown  in 
le  lifter,  D,  is  actuated  and  controlled  through  the  agency  of 
tion  due  to  the  influence  of  the  current  operating  the  lamp, 
M>n)plished  as  follows:  One,  two,  or  more  spools  or  hollow 
sulated  wire,  are  placed  in  the  circuit.  Within  whose  cavities 
ea,  £'.  The  electric  current,  passing  through  the  helices,  E, 
ngly  draw  up  within  their  cavitiee  their  respective  cores,  £', 
inner  aa  speoi8ed  in  my  former  patent,  above  referred  to.  The 
rigidly  attached  to  a  common  bar,  £>,  and  the  upward  and 
rement  of  this  bar,  due  to  the  varying  attraction  of  the  helices, 
by  a  suitable  link  and  lever  connection,  E',  E*,  to  the  lifter, 
snnection  the  lifter  will  have  an  np  and  down  movement  in 
Rrith  cores,  £',  a:nd  it  is  apparent  that  this  connection  between 
f  ter  nniy  be  indefinitely  varied  without  any  departure  from  my 
i  therefore,  while  preferring  for  many  purposes  the  construo- 
iled,  I  do  not  propose  to  limit  myself  to  its  use.  *  *  *  The 
ly  device,  as  thus  far  specifled,  is  as  follows:  When  the  current 
through  the  lamp,  the  positive  and  negative  carbons  of  each  set, 
actual  contact.  When,  now,  a  current  is  passed  through  the 
;netic  attraction  of  the  helices,  £,  will  operate  to  raise  the  lifter, 
ir,  operating  upon  the  clamps,  C,  and  C',  tilts  them,  and  causes 
p  and  lift  the  carbon  holders,  B,  B',  and  thus  separate  the  car> 
xluce  the  voltaic  arc  light;  but  it  will  be  especially  noticed  that 
d  separation  of  these  carbons  is  not  simultaneous:  One  pair  is' 
ore  the  other;  it  matters  not  how  little  nor  how  shorts  time  be^ 
eparation  breaks  the  circuit  at  that  point,  and  the  entire  current 
ig  through  the  unseparated  pair  of  carbons.  A';  and  now,  when 
ntinuing  to  rise,  separates  these  points,  the  voltaic  arc  will  be 
etween  them,  and  the  light  thus  produced.  It  will  be  apparent 
(otng  that  it  is  impossible  that  both  pairs  of  carbons,  A,  A', 
at  once,  for  any  inequality  of  weight  or  balance  between  them' 
i  in  one  pair  being  separated  before  the  other,  and  the  voltaic  arc 
r  between  the  last-separated  pair.  This  function,  so  far  as  I  am 
lever  been  accomplished  by  any  previous  invention;  and  by  thus 

0  burn  independently,  and  one  at  a  time,  two  or  more  carbons  ia 
p,  it  is  evident  that  a  light  may  be  constantly  maintained  for  a 
ariod,  without  replacing  the  carbons  or  other  manual  interference. 

1  of  lamp  shown,  I  can,  with  12-inCh  carbons,  maintain  a  ste^y 
I  light,  without  any  manual  interference  whatever,  for  s  period 
m  fourteen  to  twenty  hours." 

ms  of  the  patent  are  as  follows: 

m  electric  lamp,  two  or  more  pairs  or  sets  of  carbons,  in  corabina- 
leclianism  constructed  to  separate  said  pairs  dissimultaneously  or 
f,  substantially  as  and  for  the  purpose  specified.  (2)  In  an  eleo- 
two  or  moie  pairs  or  sets  of  carbons,  in  combination  with  mech- 
itruct«d  to  spparate  said  pairs  dissimultaneously  or  successively, 
sh  the  electric  light  beti^een  the  members  of  but  one  pair,  (to  wit. 


Digitized  by 


Google 


970;  FEDERAL   REPORTER,  Vol.  52. 

the  paif  last  a^parated.)  while  the  members  of  the  remaining  pair  or  palta  are 
maidtained  in  a  separated  relation,  substantiaDy  as  shown.  (8)  In  an  electric 
lamp.haiving  more  than  one  pair  or  set  of  carbons,  the  combination.  With 
said  oarbon  Beta  or  pairs,  of  mechanism  constructed  to  impart  to  them  inde- 
pendent and  dissimultaneous  aepainting  and  feeding  movements,  whereby 
the  electric  hgbt  will  be  established  between  the  members  of  but  one  of  said 
pairs  or  sets  at  a  time,  while  the  members  of  the  remaining  pair  or  pairs  are 
maintained  in  a  separate  relation,  substantially  as  shown.  (4)  In  a  single 
electric  lamp,  two  or  more  pairs  or  sets  of  carbons,  all  placed  in  circuit,  so 
that  when  their  members  are  in  contact  the  ciu-rent  may  pass  freely  through 
ail  said  pairs  alike,  in  combination  with  mechanism  constructed  to  separate 
said  pairs  dissiinultaneously  or  successively,  substantially  as  and  for  the  pur* 
pose  shown.  (5)  In  an  electric  lamp,  wherein  more  than  one  set  or  pair  of 
carbons  are  employed,  the  lifter.  D,  or  Its  equivalent,  moved  by  any  suitable 
m^ans,  and  coSislructed  to  act  upon  said  carbons  or  carbon  holders  dissimul- 
taneoualy  or  successively,  substantially  as  and  for  the  purposeshown.  (6)  la 
an  electric  lamp,  wherein  more  than  one  pair  or  set  of  carbons  are  employed, 
a  clamp.  C.  or  its  equivalent,  for  each  said  pair  or  set.  said  clamps,  C,  adapted 
to  grasp  and  move  said  carbons  or  carbon  holders  dissimultaneously  or  succes- 
sively, substantially  as  and  for  the  purpose  shown.  (7)  In  an  electric  lamp, 
the  combination,  with  a  carbon  holder  and  the  mechanism  moving  said  car- 
bon holder,  of  a  lifter  or  support,  K,  or  its  equivalent,  constructed  to  operate 
in  compelling  the  said  moving  mechanism  to  sustain  the  weightof  the  carbon 
holder  after  its  carbon  is  sutticiently  consumed  or  removed,  substantially  as 
and  for  the  purpose  described." 

It  is  claimed  that  tiiis  invention  of  Mr.  Brush,  as  covered  by  his 
patent,  is  simply  that  of  an  attachment  or  modification  of  the  single- 
carbon  lamp  previously  invented  by  him.  This  claim  cannot  be  sus- 
tained. The  Brush  double-carbon  lamp  operates  in  a  materiaUydiflFerent 
way,  and  produces  different  results,  from  any  of  the  prior  inven- 
tions. The  single-carbon  lamp  invented  by  Brush  had  but  one  solen- 
oid or  magnet.  His  double-carbon  lamp  has  two,  so  that  it  controls 
two  pairs  of  carbons,  instead  of  one.  In  the  single-carbon  lamp  there 
is  but  one  clutching  and  feeding  mechanism,  and  in  the  double  lamp 
there  are  two,  and  these  are  so  combined  with  the  other  elements,  and 
arranged  in  such  a  manner,  that  they  perform  new  duties  in  the  double 
lamp.  Each  clutch,  it  is  true,  lifts  its  respective  carbon,  establishes 
the  arc,  regulates  its  light,  and  controls  the  feed  of  the  carbons,  as  was 
done  in  the  single-carbon  lamp;  but,  in  addition  to  this,  they  serve 
to  bring  the  idle  pair  of  carbons  into  contact,  and  then  separate  them, 
and  establish  the  arc  at  an  exactly  premeditated  time,  immediately  aft6r 
the  first  pair  of  carbons  have  consumed,  and  at  which  time  the  car- 
bons of  a  single  lamp  would  have  to  be  manually  renewed.  By  this 
new  function  of  the  clutches  and  the  feeding  mechanism,  a  new,  distinct, 
and  important  result  is  obtained.  The  successive  burning  of  the  car- 
bons, and  a  uniform  and  steady  light,  is  secured  throughout  the  con- 
sumption of  both  pair  of  carbons,  extending  from  14  to  20  hours,  in 
such  a  manner  that  a  .steady  and  reliable  light  is  produced  between  one 
pair  of  carbons  until  they  have  been  consumed,  and  an  equally  good 
light  between  the  second  pair  of  carbons  until  they  have  been  consumed. 
This  new,  successful,  and  beneficial  result  is  automatically  accomplished 
by  the  dissimultaneous  or  successive  arc-forming  separation  of  the  two 
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Another  new  function  upon  the  clntching  and  feed* 
is  secured  by  maintaining  the  carbons  of  one  pair  sep- 
be  time  that  the  other  pair  are  consuming,  so  that  the 
I  sent  through  either  pair  whenever  they  are  called  into 
other  function  is  imposed  upon  the  duplex  clutching 
schanism  of  the  lamp,  which  is  to  automatically  adjust 
3f  carbons  when  the  current  is  first  passed  through  the 
iry  to  the  formation  of  the  arc,  so  that  the  arc  is  formed 
>ne  pair  of  carbons,  while  the  other  pair  is  separated  un- 
burn. Still  another  function  is  imposed  by  the  main-  ^ 
i  of  equal  lengths  between  the  two  pairs  of  carbons,  and 
id  by  compelling  the  regulating  mechanism  to  support 
two  carbon  holders  at  all  times  during  the  operation  of 
is  evident  at  a  glance  that  it  required  more  than  a  mere 
his  single-carbon  lamp  to  bring  into  existence  the  idea 
pon  the  r^:ulating  mechanism  of  a  Idmp  the  additional 
before  imposed,  which  produces  a  result  never  before  ac- 

*  defendant  has  ably,  intelligently,  ingeniously,  and  ek- 
icassed  the  question  as  to  the  construction  of  this  patent 
GTerent  standpoints,  which  are  respectively  denominated  by 
the  complainant's  construction,"  (2)  the  "liberal  construo- 
I  "legal  construction."  His  contention  is:  (1)  That  under 
'  construction  the  invention  of  Mr.  Brush  did  not  consist  in 
im  which  he  described,  but  the  "invention  relates  to  elec- 
r  light  regulators,  and  it  consists,  first,  in  a  lamp,  having 
sets  of  carbons,  adapted  by  any  suitable  means  to  bum  suc- 
hat  is,  one  set  after  another; "  that,  taken  in  this  broad  un- 
e,  the  patent  is  void.  (2)  That  the  liberal  construction 
,1  invention  disclosed  in  the  patent  as  the  true  measure  of 
ttwithstanding  any  language  contained  in  it,  which  would 
self  to  give  the  claims  either  a  wider  or  a  narrower  applica- 
at,  taking  the  patent  in  tliis  sense,  the  Wood  double  lamp 
)erated  by  defendant,  is  not  an  infringement.  (3)  That  the 
lotion  applies  to  the  patent  the  rule  that  any  limitation  put 
plication  in  the  patent  office  by  the  applicant  in  order  to  obtain 
s  binding  upon  him  in  favor  of  the  general  public,  and  that, 
lis  view,  the  claims  of  the  patent  are  not  infringed  by  the 
>le  lamp.  The  proper  construction  to  be  given  to  the  patent 
lermined  by  the  court,  with  due  regard  to  the  various  pro- 
he  patent  law,  the  principles  thereof  as  interpreted  by  the 
by  ascertaining  the  true  meaning  of  the  language  used  in  the 
D8  and  claims  of  the  patent. 

2.  J.,  in  O'ReiUy  v.  Mrrm,  15  How.  62,  in  summing  up  the 
of  the  act  of  congress,  said: 

It  discovers  that  a  certain  result  will  be  produced  in  any  art,  ma- 
ufacture,  or  composition  of  matter  by  the  use  of  certain  means,  is 
1  piitent  for  it,  provided  be  specifies  the  means  be  uses  in  a  man- 
and  exact  that  any  one  sltilled  in  the  science  to  wbicb  it  appertain* 
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can,  by  using  the  mMns  b«  speeiOes,  without  any  addition  to  or  sobtmetion 
from  them,  produce  precisely  the  result  be  describes;  and  if  this  cannot  be 
done  by  the  means  he  describes,  the  patent  is  void;  and  if  it  can  be  done, 
then  the  patent  confers  on  hira  the  exclusive  right  to  use  the  menns  be  speci- 
fies to  produce  the  result  or  effect  he  describes,  and  nothing  more.  And  it 
mHkeh  no  difference,  in  this  respect,  whether  the  effect  is  produced  by  chem- 
icHl  agency  or  oombination,  or  by  the  application  of  discoveries  or  principles 
in  natural  philosophy  known  or  unknown  before  his  invention,  or  by  machin- 
ery acting  altogether  upon  mechanicul  principles.  In  eitlier  case,  he  must  de- 
scribe the  manner  and  process  as  above  mentioned,  and  the  end  it  accom- 
plishes. And  any  one  may  lawfully  accomplish  the  same  end  without  infrin- 
ging the  patent  if  he  uses  means  substantially  different  from  those  described." 

Brush  conceived  a  new  idea,  and  stated  it  in  his  specifications  in 
such  a  plain  way  that  it  could  be  readily  adopted  and  employed  by  any 
one  "skilled  in  the  science  to  which  it  appertains,"  so  as  to  lead  to  a 
practical  and  useful  result.  He  clearly  described  his  machine, — a 
lamp, — and  the  principles  thereof  by  which  it  could  be  distinguished 
from  all  other  inventions,  and  stated  in  concise  language  what  he  con- 
sidered to  be  the  best  modes  to  apply  these  principles,  and  in  the 
claims  pointed  out  the  parts  and  improvements  which  he  claimed  as 
his  invention  and  discovery,  and  thus  brought  himself  within  the  essen- 
tial requirements  of  the  patent  law.  Section  4888,  Rev.  St.  U.  S.  In 
his  specifications  he  described  but  two  modes — but  declared  that  there 
were  other  methods — that  could  be  used  that  would  accomplish  the  same 
result.  His  invention  not  only  embraced  the  lamp,  and  modes  of  con- 
struction and  operation,  which  he  described  in  his  patent,  but  included 
all  lamps  which  might  be  so  constructed  as  to  operate  in  substantially  the 
same  way,  by  any  equivalent  means,  to  accomplish  the  same  results. 
By  the  express  terms  of  the  act  of  congress,  the  description  of  his  lamp 
in  his  specifications,  and  the  language  of  bis  claims,  he  was  entitled  to 
a  patent  for  his  "  invention  or  discovery,"  and  his  patent  should  be  so 
construed  as  to  give  him  all  that  he  invented,  discove.Ted,  and  claimed; 
nothing  more,  and  certainly  nothing  less. 

In  determining  the  construction  that  ought  to  be  given  to  the  patent 
in  controversy,  it  is  the  duty  of  the  court  to  ascertain  whether  Brush  was 
a  pioneer  or  a  mere  improver  in  the  field  of  electrical  inventions,  and  con- 
stantly to  bear  in  mind  that  his  lamp  has  met  the  public  want,  and  has 
long  been  in  general  and  successful  use. 

CoxE,  J.,  in  sustaining  the  patent  of  Swan  for  a  perforated  plate  for 
secondary  batteries,  said: 

"In  approaching  this  subject  it  is  well  to  remember,  as  the  court  has  fre- 
quently had  occasion  to  remark  before,  that  we  are  dealing  with  a  compara- 
tively new  and  abstruse  art,  where  the  most  important  results  are  said  to  fol- 
low from  changes  apparently  of  the  most  unimportant  character.  Complete 
success  has  not  been  attained,  but.  if  we  may  credit  the  statements  of  those 
who  are  entitled  to  speak  ex  cathedra  on  the  subject,  the  rapid  strides  in  that 
direction  during  the  last  decade  are  due  to  changes  of  form  and  material, 
which,  in  many  other  arts,  would  be  insutHcient  to  support  invention.  The 
substitution  of  one  material  for  another  in  a  doorknob  is  the  work  of  the 
mechanic;  the  substitution  of  one  material  for  another  in  secondary  battery 
electrodes  may  solve  a  problem  which  will  revolutionize  the  motive  power  of 
the  world." 
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.rectly  applicable  to  this  case: 

red  the  field,  electric  lamps  had  been  contrived  which 
sons  alternately,  shifting  the  arc  from  one  pair  to  the 
lis,  making  a  flashing,  unsteady,  and  nnsatisfactoiy 
'liicti  Brush  set  himself  to  solve  was  to  secure  the  oom- 
le  pair  of  carbons  before  the  arc  was  transferred  to  the 
insfer  of  the  arc  to  the  other  pair  by  tlie  automatic  ac- 
rrent,  so  that  no  attendant  was  needed  to  light  the  sec- 
t  pair  was  consumed;  thus  securing  a  lamp  whioh  would 
;ht  of  from  16  to  20  hours' duration.  Tliis  he  accom- 
inism,  Mrhich  caused- the  dissimultaneous  separation  of 
ons  by  the  automatic  action  of  the  electric  current  actu- 
devices,  and  a  feeding  device  for  bringing  the  carbons 
;hey  were  consumed.  This  long  step  forward  in  the  art 
1.  and  at  the  present  stage  of  tlie  art  it  seems  that  the 
le  electric  current  requires  tbiit,  when. two  or  more  pairs 
e  burned  successively,  the  carbons  of  each  pair  must  be 
eparated,  and  the  arc  produced  between  the  }>atr  lastsep* 
)ne  this  for  tlie  art.  Brush  is  entitled  to  cover  all  means 
nn  for  obtaining  the  same  result,  one  of  which  is  a  clock* 
:e."     44  Fed.  Kep.  285. 

Dvery  was  made  and  explained  to  the  public,  it  could 
y  other  inventive  and  mechanical  minds  that  the  means 
lit  Mras  produced  were  very  simple  and  plain,  and  that 
complished  by  slight  changes  in  the  construction  of  the 
said  by  Bkow.v,  J.: 

xperimenters  succeeds,  while  all  the  rest  fail.  After  tlie 
cU,  it  is  easy  to  go  back  into  the  linit>o  of  these  old  fail- 
I  light  of  the  successful  machine,  by  perhaps  slight  changes, 
abortive  attempts  do  the  work  of  the  successful  inventor, 
iccessful  experimenter  who  has  sliown  them  the  way,  and 
e,  who  is  entitled  to  be  called  tlie  iuvejitor,  and  be  protected 

Id  not  be  limited,  restricted,  confined,  or  narrowed  down 
of  a  mere  improver  of  an  old  machine.  His  invention 
efendant's  counsel  claims,  "  a  pretty  duplication  of  parts 
apparatus,  another  barrel  on  an  old  gun,  a  reversible  point 
w,  a  supplemental  weight  in  an  old  clock,  an  extra  reser- 
old  lamp."  He  was  not  a  mere  adapter.  He  solved  the 
ectrical. science  that  had  never  before  been  answered  bycon- 
ce  of  nature  in  such  a  manner  as  to  produce  a  continuous 
t  the  aid  of  manual  assistance,  and  he  discovered  and  de- 
leans  whereby  these  results  could  he  successfully  acconi- 
'ben  this  problem  was  solved,  it  liecame  apparent  to  him — 
to  others— that  the  same  results  could  be  brought  about  by 
ngcs  that  might  be  made  in  the  construction  of  the  lamp. 
lid: 

in  any  degree  limit  myself  to  any  specitic  metliod  or  mechanism 
noving,  or  lepariiting  the  carbon  points,  or  their  holders,  so  lung 
iar  functions  and  results  hereinafter  to  be  specified  shall  be  ac- 
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After  minutely  describing  the  construction  and  operation  of  bis  lamp, 
he  "  mentioned  but  two  ways  of  imparting  dissimultaneous  motion  to 
the  carbons  of  an  electric  lamp,  viz.,  through  magnetic  attraction  and 
through  the  expensive  attraction  of  heat;  "  but  added  that  this  function 
of  hisdevice  might  "be  accomplished  by  clockwork  or  equivalent  me- 
chanical contrivance;  and  in  this  respect,  as  before  stated,  I  do  not  limit 
my  invention."  The  fact  is,  as  shown  by  the  prior  state  of  the  art,  and 
by  the  testimony  taken  in  this  case,  that  Brush  was  a  pioneer  in  this 
branch  of  electrical  construction.  Being  a  pioneer  inventor,  be  is  en- 
titled to  a  broad  and  liberal  interpretation  of  his  patent.  McCormick  v. 
Tdlcolt,  20  How.  402;  Hammerschlag  v.  Scamoni,  7  Fed.  Rep.  593; 
Telephone  Co.  v.  Spencer,  8  Fed.  Rep.  511;  Machine  Co.  v.  Tengue,  15  Fed. 
Rep.  390;  Manufacturing  Co.  v.  Oity  of  Buffalo,  20  Fed.  Rep.  127;  Man- 
ufacturing Co.  v.  Bancroft,  32  Fed.  Rep.  587;  Machine  Co.  v.  Lancaster, 
129  U.  S.  273,  9  Sup.  Ct.  Rep.  299;  Norton  v.  Jensen,  (9th  arcuit,)  7 
U.  S.  App.  103,  1  C.  C.  A.  452,  49  Fed.  Rep.  859. 

The  rule  is  unquestioned  that  pourts  have  no  right  to  enlarge  a  patent 
beyond  the  scope  of  its  claims  as  allowed  by  the  patent  office,  and,  when 
the  terms  of  the  claims  in  the  patent  are  clear  and  distinct,  the  patentee 
is,  of  course,  bound  by  them.  But  patents  should  be  "construed  liber- 
ally, in  accordance  with  the  design  of  the  constitution  and  the  patent 
laws  of  the  United  States,  to  promote  the  progress  of  the  useful  arts,  and 
allow  inventors  to  retain  for  their  own  use,  not  anything  which  is  mat- 
ter of  common  right,  but  what  they  themselves  have  created."  Winan» 
v.  Denmead,  15  How.  341,  and  authorities  there  cited.  "Mere  rigid 
technicalities  are  to  be  set  aside,  unless  there  is  a  clear,  legal  necessity 
for  sustaining  them,"  (^Hamilton  v.  Tvea,  6  Fish.  Pat.  Cas.  253,  and  au- 
thorities there  cited;)  and  "courts  should  not  be  astute  to  avoid  inven- 
tions," (Dowtt  V.  Brown,  1  Woodb.  &  M.  53.) 

The  contention  so  earnestly  pressed  by  defendant's  counsel,  that  the 
first  four  claims  of  the  patent  are  void,  because  they  are  for  functions 
and  results,  and  not  for  any  specific  mechanism,  is  directly,  clearly,  and 
in  my  opinion,  correctly,  answered  in  the  previous  decisions  sustaining 
this  patent.  Gresham,  J.,  in  Brush  EUctric  Co.  v.Fl.  Wayne  Electric 
Light  Co.,  40  Fed.  Rep.  833,  said: 

"The  specification  describes  mechanism  whereby  a  result  m^y  be  aocom- 
plished.  and  the  claims  are  not  for  mere  functions;  nor,  fairly  construed,  can 
Jt  l>e  said  tliat  Ihey  cover  other  tiian  equivalent  means  employed  to  perform 
"the  same  functions.  The  first  claim  construed  in  connection  with  the  means 
described  in  the  specification  is  for  an  electric  arc  lamp  in  which  two  or  more 
pairs  of  carbons  are  used;  the  adjustable  carbons  of  each  pair  being  inde- 
pendently regulated  by  one  and  the  same  mechanism,  and  in  which  there  is  a 
ilissimultaneous  or  successive  separation  of  the  pairs,  so  effected  as  to  secure 
to  the  continuous  burning  of  one  pair  prior  to  the  establishment  of  the  arc  be- 
tween the  other  pair.  Thus  construed,  the  invention  claimed  is  limited  to 
the  particular  means  described  in  the  specification,  and  the'ir  substantial  equiv- 
alents. The  second,  third,  and  fourth  claims  also  refer  to  the  particular 
mechanism  described  in  the  specification  for  the  accomplishment  of  results 
covered  by  those  claims.  They  are  for  combinations  of  specific  mechanisms, 
and  their  substantial  equivalents,  and  not  for  results,  irrespective  of  means 
for  their  accomplishment." 
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ish  Electric  Co.  v.  WeaUm  Electric  lAgtUtk  Power  Cb., 
id: 

tre  undoubtedly  broad,  they  ought  not  to  be  interpreted 
isult.  since  there  is  nothing  novel  in  substituting  one 
mother,  and  thus  securing  a  successive  combustion  of 
it  'Was  tione  long  before  the  Brush  patent,  and  may  sliil 
terference  by  replacing  one  set  of  carbons  with  anotlier, 
L  which  does  not  involve  the  dissimultaneous  and  dissira- 
ig  and  feeding  movement.  What  the  claims  purport  to 
forms  of  mechanism  constructed  to  separate  Ihe  two  or 
carbons  *  dissimultaneously '  (a  word  coined  for  the  oc- 
inderstood)  or  successively,  in  order  that  tlie  light  may 
een  the  members  of  but  one  pair  or  set  at  a  time,  while 
ainiug  pair  are  maintained  in  a  separate  relation.  It  is 
idant,  however,  that  the  words  '  dissimultaneously  or  suc- 
1  in  the  first  six  claims  of  the  patent,  refer  only  to  the  ex- 
■vy  punctum  temporis — of  the  separation  of  the  carbons ; 
:ibner  patent,  under  which  the  defendants  are  operating, 
tial  simultaneous  separation  of  the  carbons,  there  is  no  in- 
1  the  light  is  formed  between  but  one  pair,  the  other  being 
await  their  consumption.  It  this  contention  be  correct, 
follows  that  Brush,  who  is  acknowledged  to  be  the  actual 
uble  carbon,  and  whom  defendant's  expert,  Mr.  Lock  wood, 
ige  243)  to  be  justly  regarded  as  having  done  more  than 
ike  electric  arc  ligliting  on  a  large  scale  a  practical  success. 
,ent  the  mere  shade  of  an  idea,— a  wholly  immaterial  and 
abandoning  to  the  world  all  that  was  really  valuable  in  bis 

i  neither  of  the  judges  reviewed  the  case  of  (yUaUy  v. 
62,  which  defendant  claims  is  a  "sort  of  Paradise  Lost 
"  *  *  universally  respected  but  rarely  read;"  but  it 
e,  in  justice  to  the  learned  counsel  who  argued  the  case 
ats  before  Judges  Gresham  and  Blodgett,  that  he  did 
e  the  authority  of  that  case  against  the  validity  of  the 
patent  with  the  same  force  and  ability  that  characterized 
in  this  case.  I  have  carefully  read  the  exhaustive  and 
»f  Taney,  C.  J.,  in  O^ReiUyv.  Morse,  and  the  opinions  of 
:ourt  in  the  Telephme  Cases.  126  U.  S.  1,8  Sup.  Ct.  Rep. 
'imanv.  Prodor,  102  U.  S.  707,  and  also  the  pioneer  case 
Farford,  8  Mees.  &  W.  806,  decided  in  1841,  and  the  other 
id  relied  upon  by  defendants.  In  the  Bell  Telephone  Cases 
'RcHly  V.  Morse  was  relied  upon  to  defeat  the  Bell  patent. 
m,  which  was  there  the  subject  of  a  fierce  contest,  reads  as 

od  of,  and  apparatus  for,  transmitting  vocal  or  other  sounds 
y,  as  lierein  described,  by  causing  electrical  undulations,  similar 
he  vibrations  of  the  air  accompanying  the  said  vocal  or  other 

iantially  as  set  forth. " 

.  J.,  in  delivering  the  opinion  of  the  court,  said: 

'ly  V.  Morse,  15  How.  62,  it  was  decided  that  a  claim  in  broad 
S6)  for  the  use  of  the  motive  power  of  the  electric  or  galvanio 
d 'electro-magnetism,'  however  developed,  for  making  or  print- 
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t  ... 

I  ing  intelligible  characters,  letters,  or  signs  at  any  distances,  althoiigli  *  a  new 

\  application  of  lliat  power.'  Qrst  made  by  Morse,  was  void,  because  (page  120) 

it  was  a  claim  ■  for  a  pateQt  for  an  effect  produced  by  the  use  of  electro^piag' 
netism.  distinct  from  tbe  process  or  machinery  necessary  to  produce  it; '  but 
»  claim  (page  85)  for  ■  making  use  of  the  motive  power  of  magnetism,  when 
developed  by  the  action  of  suclt  current  or  currents,  substantially  as  set  forth 
in  the  foreguing  description,  *  *  *  as  means  of  operating  or  giving  mo- 
tion to  machinery,  which  may  be  used  to  imprint  signals  upon  paper  or  other 
suitable  material,  or  to  produce  sounds  in  any  desired  manner,  for  the  pur- 
pose of  telegraphic  compiiinication  at  any  distances,'  was  sustained.  The  ef- 
fect of  that  decision  was,  therefore,  that  the  use  of  magnetism  as  a  motive 
power,  without  regard  to  the  particular  process  with  wiiich  it  was  connected 
in  the  patent,  could  not  be  claimed,  but  that  its  use  in  that  connection  could. 
In  the  present  case  the  claim  is  not  for  the  use  of  a  current  of  electricity  in 
its  naturnl  state  ^s  it  comes  from  the  battery,  but  for  putting  a  continuous 
current,  in  a  closed  circuit,  into  a  certain  specified  condition  suited  to  the 
transmission  of  vocal  and  other  sounds,  and  using  it  in  that  condition  for 
that  purpose.  So  far  as  at  present  known,  witliuut  this  peculiar  change  in 
its  condition,  it  will  not  serve  as  a  medium  fur  tbe  transmission  of  speech, 
but  with  the  change  it  will.  Bell  was  the  first  to  discover  this  fact,  and  bow 
to  put  such  a  current  in  such  a  condition,  and  what  he  claims  is  its  use  in 
that  condition  for  that  purpose,  just  as  Morse  claimed  his  current  in  his  con- 
dition for  his  purpose.  We  see  nothing  in  Morse's  Case  to  defeat  Bell's 
claim;  on  tbe  contrary,  it  is  in  all  respects  sustained  by  that  authority.  It 
may  be  that  electricity  cannot  be  used  at  all  for  the  transmission  of  speech, 
except  in  tbe  way  Bell  has  discovered,  and  that,  therefore,  practically,  his 
patent  gives  him  its  exclusive  use  for  that  purpose;  but  that  does  not  make 
I  Ills  claim  one  for  tbe  use  of  electricity,  distinct  from  the  particular  process 

!  with  wliich  it  is  connected  in  his  patent.    It  will,  if  true,  show  more  clearly 

,  the  great  importance  of  his  discovery,  bat  it  will  not  invalidate  his  patent." 

i  There  is  no  principle  announced  in  this  or  the  other  cases  that  can 

fairly  be  said,  in  the  light  of  all  the  facta  in  this  case,  to  be  in  opposi- 
i  tion  to  tlie  views  I  have  expressed.     In  all  that  has  been  said  the  fact 

'  has  not  been  overlooked  that  Brush  did  not  receive  his  patent  without 

a  contest  in  the  patent  office.  The  file  wrapper  shows  that  the  claims 
we  have  loeen  discussing,  as  at  first  presented,  were  rejected  as  functional, 
and  that  the  language  of  the  claims  was  twice  slightly  changed.  But 
•in  examination  of  the  claims  as  first  presented  and  as  finally  allowed 
clearly  shows  that  no  substantial  change  was  made  in  any  essential 
feature  of  either  of  said  claims.  The  record  shows  that  the  examiner  in 
the  patent  office  finally  yielded  to  the  views  expressed  by  the  patentee, 
and  allowed  the  claims  in  such  language  as  to  express  the  theory  con- 
tended for  by  Mr.  Brush.  The  truth  is  that  Brush  never  consented  to 
any  limitation  of  his  claims,  and  no  limitation  was,  in  &ct,  made,  al- 
though the  phraseology  was,  as  before  stated,  slightly  changed.  Dur- 
ing the  contest  in  the  patent  office  he  took  occasion,  in  person  and  by 
counsel,  to  explain  at  great  length  and  with  remarkable  clearness  the 
method  of  movement  to  which  he  for  the  first  time  subjected  the  elec- 
trodes of  a  lamp,  and  showed  how  the  two  pairs  of  carboqs  are  burned; 
that  only  one  set  of  carbons  could  be  burned  at  a  time,  and  that  one  set 
was  always  bound  to  burn;  aiwl  particularly  described  the  special  func- 
tions effected  by  the  independently  acting  mechanism  when  the  lamp 
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tion,  viz.,  the  dissimultaneous  separation  of  the 
•lishnient  of  the  light  between  one  pair  only.  I 
•nt  then  made  by  Brush's  counsel: 

3de  of  moving  the  carbons  that  produces  this  splendid 
utes  the  real  essence  and  fact  of  Brush's  invention. 
vt  movement,  yon  have  the  all;  for  the  mere  means  of 
ts  becomes,  after  the  conception  of  the  real  invention. 
\n  mechanical  ingenuity.  It  is  true  that  many  forms 
ied  for  carrying  out  Brush's  invention,  and  we  will 
I  be  patentable:  but  every  one  of  them  must  be  fun- 
>  this  pioneer  invention  of  Mr.  Brush.  The  mode  of 
3  this  mode,  and  not  the  mechanism,  that  constitntes 
;  for  Brush  has  here  found  out  this  new  principle  of 
urbon  sets,  and  the  result  is  something  the  world  has 
something  that  the  world  very  much  wants." 

idant's  counsel  that  Brush  accepted  a  limitation  of 
:  any  substantial  foundation. 

ction  which  has  been  given  to  the  patent,  it  neces- 
'  opinion,  that  the  Wood  lamp  clearly  embodies  the 
and  is  an  infringement  of  his  lamp.  True,  there 
he  construction  of  the  lamps.  Clockwork  in  the 
ituted  for  the  clutch  mechanism  of  the  Brush  lamp, 
I  the  patent  might  be  done.  But  an  inspection  of 
1  lamp  shows  that  both  lamps  operate  in  substan* 
'.  The  operation  of  each  lamp  is  due  to  precisely 
nd  forces.  They  both  automatically  bring  the  idle 
with  its  mate  in  the  same  way,  by  the  same  mode 
e  same  action  of  the  current,  and  accomplish  iden- 
mlts.'  Every  arc  lamp  performs  three  distinct  funo- 
stablishihent  of  the  arc;  (2)  the  regulation  of  the 
;3)  the  feeding  of  the  carbon  as  it  is  consumed.  The 
wo  separate  and  independently  actuated  ring  clamps, 
clutches  or  latches,  and  when  they  are  tilted  and 
engages  its  smooth  carbon  rod,  lifting  it  and  its  at- 
id  thus  separating  the  carbons  and  establishing  the 
imp  or  clutch  associated  with  one  of  the  pairs  of  car- 
latch  to  hang  up  the  feeding  carbon  of  the  idle  pair 
time  that  the  burning  pair  of  carbons  are  consuming 
^ilated  and  fed.  The  regulation  of  the  length  of  the 
the  ring  clamp  or  clutch  raising  or  lowering  the  ear- 
as  may  be  necessary  to  compensate  for  the  fluctuation 
f  the  current,  or  the  imperfections  in  the  carbon  with- 
eding  the  carbon.  The  feeding  of  the  carbon  is  effected 
ictional  contact  of  the  clamp  or  clutch  with  the  smooth 
lien  this  clamp  descends,  so  that  it  impinges  upon  the 
),  it  assumes  a  lesser  angle  of  inclination  to  the  rod,  and 
)d  slightly  diminishes,  so  as  to  allow  the  rod  to  slide  or 
through  the  lamp,  and  thus  feed  the  carbon.  The  two 
rate,  in  conjunction  with  the  floor  of  the  lamp,  as  two- 
).  11-62 
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■eparate  and  distinct  feeding  mechanisms.     When  one  is  operating  the 
other  is  idle,  and  vice  versa. 

Now,  let  us  briefly  examine  the  Wood  lamp.  It  has  the  two  clamps 
in  the  shape  of  two  separate  and  independently  actuated  pinions,  which 
respectively  engage  with  the  rack  bars  of  their  carbon  holders;  and  when 
the  pinion  is  raised  by  action  of  the  magnetic  mechanism  of  the  lamp,  it 
engages  and  raises  its  carbon  rod  and  the  carbon  attached  to  it,  and  in 
this  manner  establishes  the  arc.  The  little  final  pinion  or  dutch  asso- 
ciated with  one  of  the  pairs  of  carbons  serves  also  as  a  latch  to  hang  up 
one  carbon  during  the  entire  time  the  other  carbon  is  being  regulated 
and  fed  until  it  has  been  consumed.  The  regulation  of  the  length  of  the 
arc  is  accomplished  by  the  pinion  or  clutch  engaging  its  rack  bar,  and 
raising  or  lowering  the  carbon  ever  so  little,  as  may  be  necessary  to  com- 
pensate for  the  fluctuations  in  the  strength  of  the  current  or  imperfec- 
tions in  the  carbon,  without  necessarily  feeding  the  carbon.  The  feed- 
ing of  the  carbon  is  accomplished  by  retarding  or  checking  the  action 
of  the  clutching  pinion  which  engages  the  rack  bar  on  the  carbon  rod. 
This  is  brought  about  by  a  train  of  gearing  provided  with  an  escapement 
common  to  both  clutching  pinions.  The  single  stop  of  the  Wood  lamp 
is  equivalent  to  the  single  floor  in  the  Brush  lamp,  which  operates  to 
release  or  trip  the  feeding  mechanism  of  each  pair  of  carbons.  When 
one  pair  of  carbons  is  being  fed,  the  combined  clutching  and  feeding 
pinion  associated  with  the  other  carbon  is  idle,  and  vice  vena.  The  two 
pinions  of  the  Wood  lamp  seem  to  be  as  much  two  separate  and  distinct 
feeding  mechanisms  as  are  the  two  ring  clamps  of  the  Brush  lamp.  The 
functions  and  results  accomplished  by  the  ring  clamps  of  the  one  lamp, 
and  the  feeding  pinions  of  the  other,  make  them  substantially  identicfd. 
I  am  therefore  of  opinion  that  all  of  the  claims  of  the  patent  have  been 
infringed,  and  this  view  is  certainly  sustained  by  the  authorities. 

The  contention  of  defendant's  counsel  that  the  lamps  are  essentially 
difierent,  in  that  (1)  the  Brush  lamp  employs  two  feeding  mechanisms, 
while  the  Wood  lamp  has  but  one,  that  operates  both  carbon  pairs;  (2) 
that  the  Brush  lamp  operates  both  carbon  pairs,  and  automatically  calls 
the  second  pair  of  carbons  into  function  after  the  first  pair  is  consumed, 
electrically,  while  the  Wood  lamp  does  this  work  mechanically;  (3)  that 
the  Brush  lamp  imparts  dissimultaneous  initial  separation  to  its  two 
pair  of  carbons,  while  the  Wood  lamp  separates  the  carbons  of  one  pair 
only,  the  carbons  of  the  other  pair  having  been  manually  separated  and 
latched  up  by  the  lamp  trimmer  before  the  lamp  is  put  into  operation, 
has  been  fiilly,  and,  as  T  believe,  correctly,  answered  adversely  to 
defendant  in  the  previous  decisions.  The  operation  described  by  th© 
words -"dissimultaneous  or  successively,"  as  used  in  the  claims  of  thff 
patent,  "refers  to  that  separation  which  results  in  the  production  of  a 
single  arc."    43  Fed.  Rep.  533. 

In  Brush  Electric  Oo.  v.  R.  Wayne  Electric  Oo.,4i  Fed.  Rep.  284,  where 
the  only  question  seriously  contested  was  that  of  infringement,  Bix)i>- 
«KTT,  J.,  in  delivering  the  opinion  of  the  court,  said : 

"The  Wood  lamp,  like  that  of  Brush,  is  a  duplex  lamp,  organized  to  bnrn 
two  or  more  pairs  of  carbons  successively;  but  the  feiading  device  of  ttw 
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actuated  by  clockwork,  Instead  of  its  being  operated 
ttae  electric  current,  as  in  tlie  Brush.  In  the  Wood 
skMTork  mechanism  is  brought  into  action  and  controlled 
The  distinguishing  feature  of  the  Brush  lamp  is  the 
ading  mechanism,  so  tliat  the  cdrbons  of  the  two  pairs 
usly  separated  for  the  purpose  of  forming  the  arc;  and 
ormed,  one  of  the  cartoons  of  the  pair  between  which 
11  be  fed  towards  the  other  as  fast  as  it  is  consumed,  so 
y  and  uniform  light;  and  that  when  the  first  pair  of  car- 
d,  the  current  is  automatically  transferred  to  the  other 
>rmed  between  them,  which  are  in  turn  fed  together  by 
.til  consumed.  The  Wood  lamp  has  the  same  character- 
of  each  pair  are  dissimultaneously  separated,  and  the  arc 
on  of  the  current  passing  through  magnetic  coils,  as  is 
amp;  but  the  feeding,  as  the  burning  carbons  are  con- 
in  Wood's  lamp  by  clockwork.  It  does  not  seem  to  us 
>n  of  tills  clockwork  to  do  the  feeding  after  the  arc  is 
Ifferentiates  the  Wood  device  from  that  of  Brush.  The 
le  eflScient  motor  in  both  lamps  for  forming  the  arc  and 
n  of  the  feeding  mechanisms.  *  *  *  It  was  strenu- 
ble  counsel  for  the  defendant,  both  in  his  oral  and  printed 
I  Brush  patent  shows  two  feeding  devices,  while  the  Wood 
a  feeding  device  or  mechanism.  This  position,  if  correct, 
bink,  answer  thu  charge  of  infringement;  but  we  do  not 
the  learned  counsel  in  his  position  that  Wood  has  only 
).  The  clockwork  mechanism  of  Wood  is  practically  as 
jvioe  for  each  pair  of  carbons  as  the  clutch  mechanism  of 
Wood's  clockwork  is  made  to  feed  each  pair  of  carbons  in 
Qrst  by  one  pinion,  and  the  next  one  by  another  pinion, 
een  produced  between  the  second  pair  by  the  action  of  the 
hereby  making  his  device  as  much  a  duplex  feeding  device 
1. 

the  Wood  lamp  which  allows  the  attendant,  when  he  lights 
the  lamp  in  circuit,  to  separate  the  carbons  of  one  pair  by 
blowing  that  to  be  done  by  the  operation  of  the  electric  cur- 
Y  Brush,  does  not,  it  seems  to  us,  in  any  degree  evade  the 
muse  it  clearly  appears  from  the  proof  and  operation  of  the 
ibited  upon  the  hearing  of  the  motion,  that,  if  the  attendant 
:he  upper  carbon  of  one  pair,  the  machine  itself  would  auto- 
.he  same  as  it  is  done  in  the  Brush  tamp;  and  the  manual 
)  pair  of  carbons,  even  before  the  lamp  is  lighted,  is  nothing 
of  Brush's  dissiinultaneous  law,  and  it  leaves  the  arc  to  be 
the  pair  of  carbons  last  separated.  In  this,  as  in  almost  all 
ement,  there  are  slight  differences  in  mode  of  construction 
the  result  accomplished  by  the  patent.  It  is  rare  that  we  Qnd 
achine  which  is  copied  with  Chinese  fidelity  from  that  which 
infringe,  but  the  infringers  always  endeavor  to  escape  the 
igement  by  some  modifications  which  shall  apparently  cause 
D  differ  from  that  of  the  patentee.  The  essential  thing,  how- 
lidered  in  all  such  cases  is  whether  the  principle  embodied  and 
patent  has  been  8ul>stantially  used  by  the  defendant,  and,  if 
;  has  been  so  substantially  used,  it  ia  the  duty  of  the  court  to 
tent«e,  however  ingenious  may  be  the  mode  of  infringement." 

it  is  entitled  to  a  decree,  and  to  a  perpetual  injunction. 
for  complainant  prepare,  and   in  due  time  submit,  the 
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Cqrbin  Cabinet  Look  Co.  v,  Eaglb  Lock  Co. 

(Circuit  Court,  D,  Connecdcut.    November  15,  1890.) 

Ko.  51fi. 

1.  Patents  for  Isvestions— Anticipation— Trunk  Locks. 

In  letters  patent  No.  285,916,  issned  Octobers,  1888,  to  Frank  W.  Mix,  for  a  tmnk 
lock,  the  first  and  fifth  olaima  botb'  caver  the  combination  of  a  hasp  plate,  a  hasp 
hinged  thereto,  the  keeper  plate,  the  lock  bolt  or  lock  mechanism,  and  the  dowel 
pin  and  socket,  or  similar  means  of  Interlocking  the  plates.  The  first  claim  in- 
cludes, in  addition,  a  spring  constantly  pressing  the  hasp  outward.  Held,  that 
these  claims  were  anticipated  by  the  Star  look,  which  has  all  these  elements;  and 
it  is  immaterial  that  it  differs  from  the  pateaMd  article  in  that  the  lock  is  not 
mounted  upon  the  hasp  or  hasp  plate,  and  that  there  is  no  holding  protection  and 
socket  other  than  the  staple,  which  takes  directly  into  the  lock  proper,  and  is  en- 
gaged by  the  lock  bolt,  for  these  featares  are  not  inclnded  in  such  claims. 
S.  Same — Combination— Prick  Art. 

The  first  claim  of  letters  patent  No.  837,187,  issued  March  S,  1886,  to  Fraok  W. 
Mix,  for  a  trunk  lock,  covers  "a  hasp  plate  and  a  look  plate,  the  adjacent  edges  of 
which  are  constructed  to  interlock  with  each  other,  in  combination  with  a  hasp 
hinged  to  the  hasp  plate,  and  provided  on  its  free  end  with  a  lock,  which  is  received 
in  a  cnp  or  frame  in  the  look  plate,  substantially  as  set  forth. "  Held,  that  as  all 
these  elements  were  old,  the  claim  is  too  broad  to  be  sustained  in  view  of  the  prior 
state  of  the  art,  as  shown  by  the  "Star"  lock;  the  Jones  patent  No.  44,869,  Novem- 
ber 1  18»M;  the  Uittlng  patent.  No.  62,4.53,  February  26, 1S67;  the  Terry  patent,  Na 
107,183,  September  6,  1870;  the  HiUebrand  &  Wolfe  patent.  No.  laO.OW,  October 
1.,  1871 :  the  Haskell  patent,  No.  214,258,  April  16, 1879;  and  the  Croncb  patent,  No. 
285,130,  December  7,  1880. 
8.  Same — Utiutv, 

The  second  claim  covers  a  hasp  plate  "secured  to  the  cover  of  the  trunk, "  and  a 
lock  plate  "secured  to  the  body, "  the  two  plates  extending  to  the  edges  of  the  cover 
and  body  respectively,  and  the  lock  pla,„e  baring  a  cup  or  frame  for  the  reception 
of  the  lock,  which  is  carried  on  the  free  end  of  the  hasp,  the  hasp  being  'hinged  to 
the  hasp  plate  a  considerable  distance  above  its  lower>edge.  "  The  claim  condudas 
with  the  words  "substantially  as  set  forth, "  and  in  the  specifications  the  hasp  is 
described  as  being  "spring-pressed. "  Held,  that  the  claim  must  be  limited  by  this 
element  and  by  the  further  element  that  the  cnp  shidl  be  so  shaped  as  to  receive 

I  and  protect  both  the  hasp  lock  and  the  hasp;  and  that,  as  thus  restricted,  giving 

due  weight  to  the  presumption  of  validity  arising  from  the  issuance  of  the  pitfeot, 

I  the  claim  is  valid  as  producing  a  new  and  useful  result. 

i.    SAJfl5— tiTII.ITT. 

When  the  existence  of  Invention  is  doubtful,  the  fact  of  utilitv  should  have  great 
weight  in  favor  of  the  patent.  Smith  v.  ViUoimite  Co.,  98  U.'S.  468;  Waahbum 
&  Moeii  Mmiuj'g  Co.  v.  Beat' Em  AU  Barbed  Wire  Co.,  12  Sup.  Ct.  Bep.  i43.  143 
U.  a  275;  Oandy  v.  Belting  Co.,  12  Sup.  Ct.  Rep.  598,  148  U.  S.  587;  and  Tovlif  T. 
Topliff,  13  Sup.  Ct.  Rep.  825,  145  V.  S.  156,— foUowed. 

In  Equity.  Bill  for  infringement  of  patents.  Decree  for  complain- 
ant. 

MUchell,  Hungerford  «t  BartleU,  for  complainant. 
Wilmarth  H.  Thurston,  for  defendant. 

TowNSEND,  District  Judge,  This  is  a  suit  in  equity,  brought  for  the 
infringement  of  letters  patent  No.  285,916,  dated  October  2,  1883,  and 
No.  337,187,  dated  March  2,  1886,  for  improvements  in  trunk  locks, 
originally  granted  to  Frank  W.  Mix,  and  by  him  assigned  to  the  com- 
plainant. The  defenses  as  to  both  patents  are  anticipation  and  want  of 
patentable  invention. 

The  object  of  the  invention  in  both  patents  is  to  make  the  lock  serve 
the  double  purpose  of  locking  the  trunk  and  of  preventing  lateral  move- 
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L  at  the  same  time  providing  a  cheap,  strong,  and 
I  displacemept  of  the  trunk  and  cover  is  prevented 
meeting  edges  of  the  hasp  plate  and  lode  plate  a 

a  corresponding  socket  in  the  other,  in  addition 
ig  mechanism.  Only  the  tiret  and  fifth  claims  of 
ire  clairaed  to  be  infringed.  They  are  as  follows: 
..  the  oombination  of  the  hasp  plate,  the  hasp  hinged 
inged  to  press  upon  the  hasp,  with  a  constant  tendency 
le  keeper  plate,  the  dowel  pin  and  socket,  and  the  lock 
nap  into  engagement  with  the  keeper,  substantially  as 
a  trunk  lock,  the  combination  of  the  hasp  plate,  the 
ap  pinte,  the  keeper  plate,  the  lock  bolt  for  locking  the 

with  the  keeper,  and  the  dowel  pin  and  socket  at  the 
two  plates,  all  combined  substantially  as  described,  and 
led." 

ent  No.  337,187  are  as  follows: 
:k,  a  hasp  plate  and  a  lock  plate,  the  adjacent  edges  of 
ed  to  interlock  with  each  other,  in  combination  with  a 
ap  plate,  and  provided  on  its  free  end  with  a  leek,  which 
r  frame  in  the  lock  plate,  substantially  aa  set  forth.  (2) 
ting  of  a  hasp  plate  adapted  to  be  secured  to  the  cover 
lock  plate  adapted  to  be  secured  to  the  body  of  the 
ted  with  a  cup  or  frame  for  the  reception  of  the  hasp 
ind  lock  plate  construoted  and  arranged  to  extend  to  the 
I  cover  and  body  of  the  trunk,  and  the  hasp  plate  provided 
msion  that  engages  in  a  socket  or  recess  in  the  lock  plate, 
i  a  hasp  hingfd  to  the  hasp  plate  a  considerable  distance 
),  and  provided  on  its  free  end  with  a  lock,  substantially 

aims  includes  the  following  elements:  (1)  The  hasp 
p  hinged  thereto;  (3)  the  keeper  plate  or  lock  plate; 
»  lock  mechanism ;  (5)  the  dowel  pin  and  socket,  or 
nterlocking  the  platee.  Each  claim  implies  that  the 
weeper  or  lock  plate  shall  be  so  applied  to  the  trunk 
idges  shall  meet  when  the  trunk  is  closed.  The  first 
0.  285,916  has  an  additional  element,  viz.,  the  spring 
upon  the  hasp  with  a  constant  tendency  to  throw  it 

,  in  order  to  prove  lack  of  patentable  invention  in  view 
las  put  in  evidence  nine  patents,  viz. :  The  Jones  pat- 
Kovember  1,  1864;  Uitting  patent,  No.  62,453,  Feb- 
Gaylord  patent.  No.  93,078,  July  27, 1869;  Terry,  No. 
iber6,  1870;  Hillebrand  &  Wolfe,  No.  120,067,  Octo- 
ivers,  No,  140,308,  June  24,  1873;  Rice,  No.  188,950, 
;  Haskell,  No.  214,252,  April  15,  1879;  Crouch,  No. 
ber  7, 1880.  Also  the  exhibit.  "Star  lock,"  which  it 
manufactured  before  complainant's  patents.  Defendant 
the  first  patent  in  suit  anticipates  the  second.  Nearly 
s,  including  the  earlier  ones,  have  the  hasp  plate,  the 
the  hasp  plate,  the  keeper  or  lock  plate,  and  the  lock 
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bolt  or  lock  mechanism.  The  Uitting  and  Terry  patents  have  springs 
arranged  between  the  hasp  and  its  plate,  the  constant  tendency  of  which 
is  to  throw  the  hasp  outward.  The  Rice  patent  has  a  spring  arranged 
to  throw  and  keep  the  hasp  in  constant  engagement  with  its  keeper. 
The  Hillebrand  &  Wolfe  patent  and  the  Rivers  patent  have  the  edges 
of  the  hasp  plate  and  the  keeper  plate  arranged  so  as  to  meet,  and  both 
of  them  have  dowels  and  sockets  for  interlocking  and  preventing  lateral 
movement  of  the  trunk  cover.  It  is  admitted  that  it  is  old  to  make 
dowels  and  sockets  on  a  trunk  and  cover,  separate  from  the  lock,  so  as 
to  prevent  lateral  movement.  The  Haskell  patent  is  for  a  trunk-lock 
guard.  This  is  shown  in  two  parts  closely  surrounding  a  trunk  lock, 
which  has  the  hasp  plate  and  hasp,  and  a  cylindrical  lock  on  the  free 
end  of  the  hasp.  The  guard  is  fitted  with  dowds  and  sockets  to  pre- 
vent lateral  displacement  of  the  trunk  and  cover.  The  hasp  plate  is  af- 
fixed to  the  trunk,  and  the  keeper  plate  to  the  cover.  The  lock  is  not 
particularly  described.  The  specification  speaks  of  the  class  of  locks  as 
well  known.  . 

Defendant  claims  that  complainant's  patent  No.  28.5,fll6  contains 
only  an  accretion  of  well-known  devices,  which  operate  in  the  same  man- 
ner, when  combined  in  defendant's  structure,  as  they  do  when  inserted 
separately,  and  that  there  is  merely  the  substitution  of  one  well-known 
device  for  another;  thus,  if  in  the  Uitting  and  Terry  patents  the  edges 
of  the  hasp  plate  and  keeper  plate  were  arranged  so  aa  to  meet,  and 
they  were  provided  with  dowels  and  sockets,  as  in  the  Hillebrand  & 
Wolfe  patent  and  the  Rivers  patent,  they  would  embody  the  said  first 
and  fifth  claims  of  complainant's  patent;  so,  if  in  the  Hillebrand  & 
Wolfe  patent  and  the  Rivers  patent  there  were  substituted  hinged  hasps, 
pressed  by  a  spring,  as  in  the  Uitting  and  Terry  patients,  they  would 
meet  these  claims.  The  device  in  the  Haskell  patent  may  be  modified 
so  as  to  embody  the  claims  of  the  patent  No.  285,916  by  casting  the 
lock  there  shown  and  its  patented  guard  integral,  instead  of  in  separate- 
pieces.  The  Star  lock,  which  was  made  prior  to  complainant's  patents, 
has  a  hasp  plate  and  a  hasp  hinged  thereto;  a  keeper  plate  or  lock  plate, 
with  a  socket,  into  which  the  hinged  hasp  with  its  staple  fits,  so  that 
the  hasp  and  the  keeper  plate  present  a  smooth  exterior  surface  when 
the  trunk  is  locked;  a  lock  bolt  to  hook  and  hold  the  hasp;  two  dowel 
pins  and  sockets  for  interlocking  the  plates;  and  a  spring  arranged  to 
press  upon  the  hasp  with  a  constant  tendency  to  throw  it  outward. 
The  edges  of  the  hasp  plate  and  keeper  plate  meet  when  the  trunk  is 
closed.  Complainant's  expert  and  complainant's  counsel  claim  that  this 
differs  from  complainant's  invention  "in  the  fact  that  the  lock  is  not 
mounted  upon  the  hasp  or  hasp  plate,  and  in  the  fact  that  there  is  no 
holding  protection  and  socket  other  than  the  staple,  which  takes  directly 
into  the  lock  proper  and  is  engaged  by  the  lock  bolt."  These  points  of 
difference  do  not  seem  to  be  included  in  the  first  and  fifth  claims  of  pat- 
ent No.  285,916.  These  are  the  only  claims  of  that  patent  which  are 
applicable  to  the  construction  shown  in  Fig.  8  r.nd  Fig.  10  of  the  draw- 
ings, and  must  be  so  construed  as  to  include  the  structures  shown  in 
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dant's  expert  admits  that  in  the  structures  shown 
)ck  is  not  mounted  on  the  hasp.  In  my  opinion, 
ites  the  first  and  fifth  claims  of  patent  No.  285,916. 
itent  No.  837,187  include,  in  addition  to  the  five 
itioned,  common  to  both  patents,  the  lock  or  lock 
on  the  free  end  of  the  hasp,  and  a  cup  or  frame  in 
ieive  the  lock;  and  the  second  claim  of  patent  No. 
vides  that  the  hasp  plate,  with  its  dowel,  shall  be 
jd  to  the  body  of  the  trunk,  and  that  the  hasp  shall 
^p  plate  at  a  considerable  distance  above  its  lower 
lents  combined  in  patent  No.  337,187  were  old  and 
ne  patent  appears  to  have  all  the  elements  arranged  in 
Defendant's  counsel  again  claims  with  much  force 
3  merely  presents  an  accretion  of  well-known  devi'cefs; 
dowels  and  sockets  were  well  known,  and  locks  with 
Mng  their  locking  mechanism  on  the  free  end  of  the 
I  cup  in  the  lock  plate  to  receive  the  lock,  were  well 
as  the  operation  of  the  dowel  and  socket  were  not 
I  operation  of  the  lock  mechanism,  and  the  dowel  and 
nd  had  been,  placed  on  different  parts  of  the  trunk, 
ition  in  the  making  of  the  particular  lock  described  in 
Jones  patent,  the  Terry  patent,  the  Haskell  patent; 
itent  show  or  imply  a  lock  mechanism  hinged  to  the 
d  in  a  cup  or  frame  in  the  lock  plate.  The  Crouch 
ve  all  the  elements  of  the  first  claim  of  complainant's 
87,  except  the  dowel  and  socket,  which  are  found  in 
In  the  Hnskell  patent,  the  guard,  combined  with  fhe 
?hown  in  the  drawings,  makes  a  cup  or  socket  for  the 
Irical  lock  on  the  hasp  is  substituted  for  the  hasp  and 
on  the  lock  plate,  and  a  dowel  and  socket  added,  in 
t,  it  will  embody  all  the  claims  of  the  second  Mix  pat- 
lock  in  the  second  Mix  patent  is  to  be  construed  as 
drical,  the  Terry  patent,  by  the  addition  of  a  dowel  and 
nbody  all  the  claims  of  this  patent.  In  the  Hilldbrand 
.,  the  substitution  of  a  hinged  hasp,  spring- pressed, 
[il  lock  on  the  free  end,  for  the  hingeless  hasp  shown  in 
Id  satisfy  the  first  claim  of  patent  No.  337,187,  and  if 
hung  somewhat  higher  on  the  hasp  plate  it  would  sat- 
If  the  exhibit  Star  lock  were  modified  by  substitut- 
1  lock  on  the  free  end  of  the  hasp  for  the  staple  of  the 
nechanism  of  the  plate,  it  would  embody  the  first  claim 
imler  consideration;  and,  if  such  hasp  were  hinged  on 
,  it  would  embody  the  second.  In  a  case  like  this,  if 
I  be  held  valid,  it  must  be  because  the  article  produced 
ive  a  special  utility,  and  to  answer  the  requirements  of 
more  fully  than  anything  that  has  gone  before;  and  the 
aid  even  then  be  restricted  as  closely  as  may  be  to  the 
ictually  shown.     The  first  claim  of  patent  No.  337,187 
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appears  to  be  too  broad  to  be  held  valid  in  view  of  the  prior  art  as  shown 
in  this  case. 

The  second  claim  is  more  closely  limited.  The  hasp  {date,  with  the 
dowels,  must  be  on  the  cover,  and  the  keeper  plate,  with  the  sockets, 
must  be  on  the  body,  of  the  trunk.  This  seems  to  be  the  most  con- 
venient form.  The  hasp,  which  the  specification  describes  to  be  "spring- 
pressed,"  and  which  should  be  so  limited,  is  to  be  hinged  a  consider- 
able distance  above  the  edge  of  the  hasp  plate.  The  lock  most  be 
mounted  upon  the  free  end  of  the  hasp,  and  must  be  limited  to  a 
cylindrical  form.  Made  in  this  way,  the  lock  seems  to  combine  more 
advantages,  and  have  greater  utility,  than  any  that  has  preceded  it. 
The  question  of  utility  is  steadily  coming  into  greater  prominence  as  a 
test  of  invention.  Where  an  art  has  grown  by  successive  steps,  the  in- 
ventor who  supplies  the  last  requisite  to  making  a  better  article  than  his 
predecessors  is  now  allowed  the  benefit  of  that  last  step,  even  though  it 
seems  to  be  a  short  one.  There  seems  to  be  no  doubt  of  the  utility  of 
this  invention;  at  least  the  defendant  is  hardly  in  a  position  to  dispute 
it.  Defendant's  counsel  claims  that  it  is  not  enough  that  a  device  has 
grown  into  extensive  use,  but  that  it  must  also  have  displaced  previ- 
ous devices,  in  order  to  raise  any  presumption  of  the  utility  entitled  to 
be  considered  in  determining  the  question  of  patentability.  This  device 
seems  to  have  displaced  former  devices  in  the  manufactory  of  the  defend- 
ant, at  least,  as  well  as  in  that  of  the  complainant,  and  lai^e  numbers  have 
been  made  and  sold  both  by  complainant  and  defendant.  Complain- 
ant's expert  says,  and  his  counsel  quotes: 

"The  Mix  Inrention,  as  embodied  in  the  second  Mix  patent,  consists  of  a 
complete  reorganization  of  the  Crouch  type  of  lock,  whereby  it  may  be  buc- 
cessfully  mounted  upon  the  trunk  lid,  and  co-operate  with  tlie  keeper  upon  the 
trunle  body,  and  all  the  parts  be  adequately  protected,  and  the  luck-carrying 
hasp  be  spring-pressed,  so  as  to  hold  it  norinally  slightly  in  front  of  the  cup. 
To  this  end  he  did  not  hinge  the  hasp  to  the  extreme  end  of  the  hasp  plate  as 
in  the  prior  Crouch  and  Excelsior  constructions,  but  he  carried  the  hinge,  as 
the  patent  says,  ■  a  oonaiderable  distance  above  the  lower  edge,'  so  that  the 
lock  case  upon  the  free  end  of  tlie  hasp  would  extend  below  the  valance  only 
tar  enough  to  engage  a  cup  plate,  which  was  mounted  so  high  upon  the  body 
of  the  trunk  as  to  extend  to  the  meeting  edges  of  the  cover  and  body  of  the 
trunk." 

He  also  so  shaped  the  cup  plate  that  it  would  both  receive  and  shield 
the  lock  case  and  the  hasp  carrying  the  lock  case. 

The  shaping  of  the  cup  plate  or  lock  plate  so  as  to  receive  and  shield 
the  hasp  carrying  the  lock  case,  as  well  as  the  lock  case  itself,  is  put  for- 
ward as  an  important  point  in  complainant's  case.  I  think  this  ele- 
ment should  be  so  limited.  With  the  respective  elements  limited  as 
above  stated,  I  think  that  the  second  claim  of  patent  No.  337,187  ought 
to  be  sustained.  So  far  as  appears  from  the  evidence,  this  lock  is  su- 
perior to,  and  combines  more  advantages  than,  any  which  has  preceded 
it.  On  the  whole,  it  seems  to  me  to  be  so  far  superior  to  the  others 
which  have  been  brought  to  my  notice  as  to  constitute  a  new  and  useful 
result,  and  to  come  within  the  scope  of  the  decisions  which   hold  that 
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>mbinaiion  of  old  elements  produces  a  new  and 
Ldence  that  such  combination  is  the  product  of  in- 
not  merely  an  aggregation  of  devices.  The  doc- 
1  have  great  weight  in  favor  of  the  existence  of  in- 
ion  is  doubtful  is  fully  sustained  by  the  supreme 
xite  Co.,  93  U.  S.  486;  Washburn  &  Mom  Manufg 
rhed  Wire  Co.,  143  U.  S.  275,  12  Sup.  Ct.  Rep. 
Co.,  143  U.  S.  687,  12  Sup.  Ct.  Rep.  598;  Top- 
\.  156,  12  Sup.  Ct.  Rep.  825.  The  doctrine  of 
considered  and  practically  applied  to  its  fiill  ex- 
m,  60  O.  G.  1884,  51  Fed.  Rep.  767.  I  do  not 
i  that  an  accretion  of  old  devices,  or  the  substitu- 
1  device  for  another,  does  not  involve  invention, 
^gly  in  the  present  case  than  in  the  case  last  cited. 
Dnaiderations  on  each  side  seem  to  me  to  be  very 
e  presumption  arising  from  the  fact  that  the  patent 
nt  is  to  be  allowed  due  weight.  The  second  claim 
1 ,  limited  as  above  stated,  is  sustained.  Let  there 
unction  and  an  accounting. 


The  Oi.ympia. 
The  John  Sherman. 
•:  Olympia  V,  The  John  Sherman. 
rict  Cmirt,  E.  V.  Michigan.    June  8, 1891.) 

ASD  Tow— Pabtino  of  Tiller  Rope— Inetitablb  Accident. 
npia,  on  spproaohing  •  steamer  with  two  lumber  schooners  in 
■Ivor,  at  full  speed,  (about  lu  miles  an  hour,)  put  her  helm  bard 
r  to  pass,  but  the  tiller  rope  parted.  The  engines  were  Imme- 
Dd  everything  possible  done,  bnt  the  momentum  of  the  Olympia 
,  one  of  the  tows,  and  sunk  her.  The  tiller  rope  was  of  suitable 
chased  of  a  reputable  dealer  at  a  price  which  should  have  se- 
e ;  had  been  in  use  but  two  years,  while  the  usual  use  is  from  three 
had  been  thoroughly  inspected  just  before  entering  the  river, 
y  experts  at  the  hearing,  and  no  fiaw  or  crystallization  discov- 
ggear  was  worked  by  steam  engines  capable  of  putting  severe 
ope,  but  the  use  had  not  been  exceptionally  severe.  Hel-1,  that 
novitablo,  and  the  steamer  not  liable  therefor. 
;i(iso  Gear. 

ing  apparatus  worked  by  steam  endues,  geared  to  a  worm  screw, 
and  sudden  strains  upon  the  machinerj'  that  when  a  collision  re- 
iden  collapse  it  is  not  enough  to  exempt  the  vessel  from  liability 
was  originally  o(  the  best  quality,  and  that  its  service,  dimen- 
anship  warranted  a  reliance  on  its  sufHciency,  but  these  conditions 
nled  by  the  closest  attention  to  their  preservation. 

cial  inquiry  could  have  brought  out  the  evidence  showing  that  the 
at  fault,  the  libelants  were  justiiiod  in  bringing  suit,  and  costs 
owed  to  the  claimants. 
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In  Admiralty.  Libel  in  rem  by  the  owners  and  insurers  of  the 
schooner  John  Sherman  against  the  steamer  Olympia  for  collision. 
Libel  dismissed. 

Moore  <fc  Canfidd,  for  libelants. 

H.  D.  Gaulder,  for  claimants. 

Swan,  District  Judge.     This  suit  is  brought  by  the  owner  and  Insur* 

Bers  of  the  schooner  John  Sherman  to  recover  for  the  loss  of  that  vessel, 
which  was  sunk  by  collision  with  the  steamer  Olympia,  in  the  Detroit 
river,  about  4  o'clock  p.  M.  of  May  8,  1891.  The  Sherman  was  in  tow 
and  next  astern  of  the  steamer  Lowell,  which  had  also  in  tow,  astern  of 
the  Sherman,  the  schooner  Roberts.  The  Lowell  and  her  consort,  all 
lumberladen,  were  bound  from  Cheboygan,  Mich.,  to  Toledo,  Ohio,  and 
were  running  about  eight  miles  per  hour  at  the  time  of  the  collision. 
Their  course  down  the  river  took  them  well  on  the  Canadian  side  of 
mid-channel,  or  about  one  third  of  the  width  of  the  river  from  the 
Canadian  channel  bunk,  and  at  the  time  of  the  collision  the  Lowell 
and  her  tow  were  below  Walkerville,  Ont. ,  which  is  about  one  and  a 
quarter  miles  above  the  foot  of  Woodward  avenue,  Detroit.  The  Detroit 
river  at  the  place  of  coUision  is  about  half  a  mile  wide.  Neither  ves- 
sel of  the  tow  was  carrying  sail.  The  Olympia,  a  steamer  of  2,000 
tons  (gross)  register,  276  feet  long,  and  41  feet  beam,  drawing  14  feet 
2  inches,  laden  with  1,850  tons  of  coal,  and  bound  from  Cleveland  to 
Duluth,  came  up  the  river  on  the  usual  course  until  she  had  rounded 
Sandwich  point,  below  Detroit,  when,  for  the  purpose  of  picking  up  the 
marine  reporter,  she  edged  over  towards  the  American  side,  passing 
Woodward  avenue  at  reduced  speed,  about  three  or  four  lengths  from 
the  Detroit  dock  line,  or  about  as  far  from  the  American  side  as  the 
Lowell  and  her  tow  were  from  the  opposite  bank.  Just  after  pa.i8ing  out- 
side the  revenue  cutter  Fessenden,  which  lay  a  few  hundred  feet  above 
the  foot  of  Woodward  avenue,  the  marine  reporter's  line  was  cast  off, 
and  the  "  All  right "  signal  was  given  to  her  engineer,  and  the  Olympia 
put  at  her  accustomed  full  speed,  about  10  miles  per  hour.  When  this 
signal  was  given,  she  was  heading  up  the  river,  having  Belle  Isle  a  little 
on  her  starboard  bow.  To  put  her  on  her  course  to  pass  up  the  Cana- 
dian channel  to  the  eastward  of  Belle  Isle  her  wheel  was  ported,  and  she 
swung  until  she  had  brought  Belle  Isle  on  her  port  bow.  When  this 
was  accomplished,  the  Olympia  and  Ix)well  had  not  quite  got  abreast 
of  each  other.  The  Olympia  was  then  heading  under  the  stern  of  the 
Roberts,  the  Lowell's  second  vessel.  To  preser\'e  this  course,  and  to 
check  the  swing  of  the  steamer,  her  wheel  was  starboarded,  but  failed  to 
break  her  swing.  Seeing  this,  her  master  ordered  it  hard  astarboard, 
in  obeying  which  the  tiller  rope  slackened  on  the  barrel  of  the  wheel, 
indicating  unmistakably  that  the  steering  gear  had  given  way  by  the 
breaking  of  the  tiller  rope.  This  was  seen  by  the  master  of  the  Olympia 
from  his  post  on  top  of  the  pilot  house,  just  as  he  gave  the  order 
to  hard  astarboard.  He  at  once  signaled  to  the  engineer  to  slop  and 
back,  which  was  promptly  done,  and  instantly  followed  those  orders  by 
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ilarixi  signals  to  the  Ijowell  and  her  tow,  which 
lengths  of  the  Olympia  away.  The  eSfect  of  re- 
as  to  swing  her  stern  to  port  and  her  bow  to 
she  was,  her  headway  was  such,  despite  the 
/orking  astern  to  their  full  capacity,  as  to  carry 
it,    until,  stem    on,  she  struck  the   John   Sher- 

500  feet  astern  of  the  Lowell,  on  the  starboard 
1  and  mizzen  rigging,  cutting  into  her  four  or  five 
)low  "lifting  the  port  side  of  the  schooner,  spring- 
owing  her  masts  out  of  line.  The  wheel  of  the 
1  astarboard  upon  the  Olympia's  alarm  whistles, 
e  tow  prevented  any  effectual  maneuver  to  get  out 
wer  of  the  claimant  charges  the  Sherman  with  con- 
on  by  neglecting  to  make  due  effort  to  avoid  the 
ted  of  her  helpless  condition,  either  by  swiugiagoff 

off  her  towline,  but  the  proof  is  satisfactory  that, 
le  Shernaan  was  as  helpless  as  the  Olympia,  and 
s  possible  was  made  to  escape.  The  collision  was 
3n  the  Olympia's  tiller  rope  parted . 
built  in  1889,  and  had  been  running  less  than  two 
of  this  disaster.  She  was  equipped  with  a  steam 
nost  approved  pattern,  and  her  tiller  rope  was  of 
me  inch  in  diameter,  the  size  employed  on  steam 
;e.  She  had  also  a  hand  wheel,  and  was  provided 
3,  adjustable  to  the  tiller  in  from  three  to  five  min- 

full  watch  on  deck  and  at  the  engines  were  in 
ition,  and  their  competency  is  unquestioned.  The 
t  the  Olympia  are:  , 

g  her  course,  and  pasoing  the  said  schooner  and  the  tow, 
the  port  side,  and  as  she  might  safely  have  done,  and  in 
swinging  to  starboard,  and  towards  said  schooner  and 
>t  promptly  stopping,  reversing,  or  checking  her  speed 
towards  said  tow,  and  when  she  was  approaching  said 
volve  risk  of  collision." 

long  other  defenses,  charges  that  the  Sherman  was 
rthy,  and  that  the  consequences  of  the  collision  were 
;  to  her  condition,  and  not  to  the  force  of  the  impact. 
is  tliat  the  collision — 

navoldable  accident,  wliicb  could  not  be  foreseen,  and 
nan  prudence  could  not  guard;  that  the  cause  of  the 
;  to  work  was  ascertained  to  be  the  breaking  of  the  wire 
le  starboard  side;  that  it  was  a  wire  rope,  of  suitable  and 
lad  been  bought  at  a  price  wliicb  should  have  insured  the 
vassold  and  represented  to  tne  boat  as  of  the  best  material 
nd  was  properly  rigged  and  fitted  in  the  most  approved 
d  been  overliauled  in  Cleveland  the  day  previous  to  this 
teering  gear  liad  been  put,  so  far  as  human  knowledge  ami 
'  BO,  in  perfect  condition;  and  that,  according  to  a  stnnd- 
liail  looked  over  and  examined  the  steering  gear,  including 
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this  rope,  before  the  vessel  entered  the  Detroit  river,  but  a  few  hours  before 
the  accident,  oa  which  occasion  he  found  everything  appiirently  in  good  or* 
der  and  condition." 

The  answer  further  denies  all  fault,  negligence,  and  omiesion  by  the 
claimant  or  the  officers  and  crew  of  the  Oiympia  in  her  equipment  aud 
navigation. 

The  proofs  acquit  both  the  Sherman  and  the  Oiympia  of  the  omission 
of  any  measure  which  would*  have  averted  or  mitigated  the  collision  after 
the  breaking  of  the  latter's  wheel  rope.  The  collision  being  admitted ,  the 
primary  inquiry  is  whether  its  cause  was  any  defect  in  the  equipment  of 
the  Oiympia  against  which  due  care  and  skill  could  have  provided.  If 
the  defense  of  inevitable  accident  ie  sustained,  it  will  dispense  with  the 
necessity  of  weighing  the  proofs  as  to  the  condition  of  the  Sherman,  as 
a  factor  in  the  extent  of  the  damage. 

It  appears  from  the  proof  that  on  August  26,  1890,  the  Oiympia  ran 
onto  the  Boston  shoals,  at  the  mouth  of  the  Detroit  river,  and  that  the 
accident  was  caused  by  the  parting  of  this  same  tiller  rope.  The  rope 
was  examined,  and  found  to  have  parted  in  the  starboard  forward  block, 
through  which  it  led,  and  that  the  break  was  occasioned  by  the  warp- 
ing of  the  block,  which  was  set  in  close  proximity  to  the  steam  pipe 
leading  to  the  forward  part  of  the  boat.  The  effect  of  the  heat  was  to 
warp  the  block  from  its  proper  horizontal  position,  and  thereby  the  til- 
ler rope,  under  the  power  of  the  steering  engine,  was  brought  against 
the  pin  of  the  sheave,  and  parted.  The  evidence  shows  that  a  single 
contract  of  the  pin  and  the  wire  tiller  rope  drawn  by  the  steering  engine 
was  sufficient  to  cut  it.  This  break  was  at  once  repaired.  The  chated 
portion  of  the  tiller  rope  was  cut  out,  it  was  changed  "end  for  end," and 
again  rove.  It  wtifi  used  the  remainder  of  the  season, — some  th'-e 
months, — in  four  or  five  round  trips  of  Lake  Superior,  without  develop- 
ing any  indication  of  weakness  or  defect.  On  May  7th,  the  day  before 
the  collision,  just  before  departing  from  Cleveland,  the  muster  of  the 
Oiympia,  for  the  purpose  of  bringing  into  horizontal  position  the  block 
next  to  the  quadrant  on  the  rudder  post,  caused  a  short  splice  to  be  in- 
serted in  the  tiller  rope  between  that  block  and  the  block  on  the  star- 
board quarter.  The  splicing  was  done  by  George  Patterson,  a  compe- 
tent wire  rigger  of  over  20  years '  experience,  who  had  set  up  this  rope 
on  the  Oiympia  when  she  came  out,  and  he  was  aided  in  tiie  work  by 
Bogie,  the  second  mate  of  the  steamer.  Speaking  of  the  condition  of 
the  tiller  rope  between  the  quadrant  and  the  block  on  the  starboard 
side,  (the  locality  of  the  break,)  Patterson,  when  asked  if  in  making  the 
splice  he  thought  to  examine  the  rope  as  to  its  fitness  for  splicing,  an- 
swered: "No,  sir;  but  if  the  rope  had  been  bad,  I  could  tell  that  by 
handling  it.  I  found  out  the  rope  was  good,  and  I  spliced  it.  If  I 
had  found  the  rope  bad,  I  would  not  have  spliced  it."  Bogie  testified 
as  positively  that  it  was  apparently  good,  and  that  he  handled  it  before 
and  after  Patterson  s]iliced  it.  and  also  examined  it  at  the  time  and 
place  of  the  break,  but  could  not  learn  the  cause  of  its  partins.  Other 
witnesses  concur  that  there  was  no  defect  which  could  be  seen  or  detected 
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he  rules  prescribed  by  the  owners  of  the  Olympia 
gear  to  be  inspected  before  entering  the  river  in 
bedience  thereto,  the  first  mate,  who  died  before 
t,  \raa  sent  by  the  master  to  make  that  examina- 
was  approaching  the  mouth  of  the  Detroit  river, 
fore  this  collision.  The  mate  reported  that  he  had 
,  and  fonnd  the  steering  gear  "all  fight."  The  rope 
!  hearing,  identified,  and  inspected  by  experts,  but 
to  account  for  its  rupture.  The  wire  was  sound, 
hout  flaws,  and  of  good  quality.  With  the  wheel 
.rd  end  of  the  splice  was  brought  within  about  a  foot 
ck  aft,  no  part  of  the  splice  traveling  on  the  sheave, 
etween  the  splice  and  the  starboard  quarter  block, 
e  break  were  of  unequal  length,  indicating  that  the 
[)ulled  apart,  as  if  yielding  to  a  violent  strain.  The 
I  rope  of  this  diameter  varies  from  30,000  to  35,000 
t  of  strains  is  to  crystallize  and  weaken  the  iron.  No 
lUization  was  found.  There  is  nothing  in  the  proof 
ulity  of  the  material,  or  explaining  the  cause  of  its 
)urchased  from  reputable  dealers,  and  manufactured 
standing,  who  customarily  tested  their  wares  before 
sale.  The  proofs  agree  that  its  size,  material,  work- 
iition  assured  its  fitness  and  adequacy  to  its  use  when 
he  steamer.  The  service  in  which  the  Olympia  was 
,  exceptionally  sever'^.  The  evidence  is  undisputed 
ich  a  tiller  rope  may  be  relied  upon  for  at  least  three, 
r  or  five,  years  of  use,  though  in  view  of  the  facts  of 
jlined  to  regard  the  shorter  period  as  the  safer  limit, 
break  was  not  in  the  splice,  but  in  the  intact,  and  ap- 
lortion  of  the  rope  negatives  any  suggestion  of  connec- 
aud  the  disaster  of  the  year  before  at  the  Boston  shoals; 
he  good  condition  of  the  gear  is  confirmed  by  its  sub- 
ry  service  up  to  the  very  day  of  this  collision,  and  by 
ranee.  Had  the  first  mishap  been  occasioned  by  any 
e,  the  aspect  of  the  case  would  have  been  entirely  dif- 

elsewhere  for  the  cause  of  this  mischance.  The  Olym- 
iv  is  worked  by  double  engines  of  seven  horse  power, 
1  screw.  The  rapidity  with  which  this  force  is  applied 
essarily  subjects  the  tiller  rope  to  violent  and  severe 
increasing  frequency  of  accidents  of  this  kind  to  steamers 
east,  chargeable  to  this  powerful  and  expeditious  ma- 
istaiitaneous  action,  though  invaluable  in  sudden  emer- 
atps  the  highest  vigilance  in  the  inspection  and  main- 
ct  order  of  its  connections.  The  very  facility  with  which 
rely  reminfls  even  the  experienced  mariner  of  the  neces- 
great  power,  so  easily  put  in  motion,  u|)on  the  connec- 
it  is  applied.     The  error  of  giving  a  vessel  too  much 
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wbeel  is  corrected  apparently  by  a  touch  of  the  hand,  but  in  fact  by  a 
power  acting  with  such  energy  that  its  effect  upon  the  fabric  wrought 
upon  is  rarely  considered  or  appreciated  ^  Even  with  the  most  compe- 
tent and  experienced  wheelsmen  at  the  helm,  the  great  axid  unavoidable 
\.ear  and  strain  of  the  gear,  occasioned  by  the  frequent  sharp  changes 
of  course  incident  to  the  navigation  of  tho  sinuous  and  comparatively 
narrow  channels  t)f  the  waterways  between  the  Great  Lakes,  crowned, 
as  they  are,  with  a  vast  commerce,  is  so  natural  and  necessary  a  result 
of  the  use  of  machinery  working  with  such  power  and  celerity  that  the 
degree  of  care  and  skill  required  to  keep  it  in  safe  condition  in  all  its 
parts  would  be  accounted  extraordinary  were  there  less  need  of  it.  The 
propriety  of  insisting  upon  this  measure  of  diligence  in  the  use  and  care 
of  this  equipment  is  manifest.  It  is  not  enough  to  exempt  a  vessel 
from  the  consequences  of  injury  to  life  and  property  traceable  to  the  sud- 
den collapse  of  the  guiding  power  that  the  material  was  originally  of  the 
best  quality,  and  that  its  service,  dimensions,  and  workmanship  war- 
ranted reliance  upon  its  sufficiency,  unless  these  conditions  are  supple- 
mented by  the  closest  attention  to  their  preservation.  Ordinary  care 
and  skill  are  relative  terms,  limited  only  by  the  circumstances  which 
invoke  them,  and  the  field  for  their  exercise  enlarges  with  the  dangerous 
character  of  the  agency  employed.  The  same  considerations  which  ex- 
act from  a  vessel  propelled  by  steam  the  utmost  care  and  circumspec- 
tion in  navigation,  because  of  her  speed  and  power,  more  forcibly  re- 
quire that  the  machinery  for  the  control  of  her  course  shall  be  equal  to 
that  end,  so  far  as  reasonable  care  and  skill  can  make  and  maintain 
them.  If  such  care  and  skill  are  bestowed  in  their  use  and  preservation, 
and  an  accident  occurs,  the  law  gives  immunity,  regarding  it  as  unavoid- 
able. It  is  urged  that  the  defense  of  inevitable  accident  is  not  one  to  be 
favored.  It  must  be  confessed  that  there  is  a  popular  prejudice  against  it. 
There  is  a  seeming  hardship  in  leaving  an  injured  party,  innocent  of 
fault,  to  bear  the  consequences  of  a  misfortune,  without  redress  against 
the  person  or  thing  causing  the  loss  by  pure  fortuity;  yet  the  argument 
against  this  defense  loses  sight  of  the  fact  that  the  imposition  of  liability 
for  any  part  of  such  loss  upon  one  not  culpable  would  not  only  be  a  ju- 
dicial wrong,  which  shifts  the  misfortune  upon  an  innocent  person,  but 
its  eflect  would  be  disastrous  to  the  safety  of  life  and  property,  by  remov- 
ing a  strong  incentive  to  the  exercise  of  care  and  skill  in  the  conduct 
of  every  occupation  and  business.  The  courts  would  then  become,  not 
only  tribunals  for  the  assessment  of  damages,  without  power  to  inquire 
into  other  facts,  but  instruments  of  rank  injustice.  The  popular  senti- 
ment against  absolving  a  person  who  without  fault  of  himself  or  his  serv- 
ants has  caused  damage  to  another  is  as  unjust  and  impolitic  as  the  ob- 
solete law  of  deodand,  which  forfeited  to  the  king  the  animal  or  thing 
which  caused  the  death  of  a  human  being.  The  civil  law,  the  common 
law,  the  maritime  law,  and  the  law  of  Great  Britain  and  the  United 
States  agree  that  v/here  a  collision  takes  place  by  inevitiible  accident, 
without  blame  being  imputable  to  either  party,  the  consequences  of  the 
misfortune  must  be  borne  by  the  party  upon  whom  it  happens  to  fall. 
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325,  and  cases.  It  is  not  necessary  to  this  de- 
oceeded  against  should  have  used  extraordinary 
b  simply,  "that  degree  of  skill  and  that  degree  of 
ally  found  in  persons  who  discharge  their  duty." 
I  The  Cuba,  2  Marit.  Law  Cas.  (0.  S.)  244;  The 
C.  212,  and  cases  cited;  The  Virgo,  3  Asp.  285; 
Prob.  Div.  34.  "The  highest  degree  of  caution 
t  required.  It  is  enough  that  it  is  reasonable  un- 
,  such  as  is  usual  in  similar  cases,  and  has  been 
jnce  to  be  sufficient  to  answer  the  end  in  view, — 
property."  The  Grace  Girdler,  7  Wall.  203;  The 
ti\  14  Wall.  204-215.  The  courts  of  common 
>ctrine,  which  is  well  expressed  in  Byijert  v.  Brad- 

t  an  unavoidable  accident,  in  legal  phraseology,  we  do 
which  it  was  physically  impossible,  from  the  nature  of 
in't  to  have  prevented.  All  that  is  meant  is  that  it  vraa 
degree,  either  remotely  or  directly,  by  the  want  of  such 
iw  holds  every  man  bound  to  exercise." 

V.  Ward,  Hob  134;  Losee  v.  Buchanan,  51  N.  Y. 
r,  16  Ark.  308;  Morris  v.  Piatt,  32  Conn.  75;  Brmca 
I.  576,  11  N.  W.  Rep.  392;  Gaidt  v.  Humes,  20  Md. 
ionda,  1  Jur.  137. 

it  is  clearthat  theclaimant  has  established  hisdefense. 
:aution  seems  to  have  been  taken  to  forefend  this  casu- 
:e  may,  with  equal  reason,  be  referred  to  a  sudden 
itrain,  which  is  the  theory  of  masters  of  experience, 
covered  defect  in  the  rope,  or  the  co-operation  of  both 
;ther  occasioned  by  either  or  both,  it  was  inevitable, 
a  right  to  assume  that  the  reputable  ship  chandlers 
ler  rope  was  bought  were  competent  and  careful  deal- 
due  care  in  their  purchases;  and  also  that  an  article  of 
ince  to  the  safety* of  a  steam  vessel,  made  by  manu- 
tanding,  might  be  relied  upon  as  adequate  to  the  pur- 
was  designed,  especially  when  it  had  withstood  the 
use  and  service  approved  the  claimant's  judgment. 
;  to  indicate  weakness,  though  its  condition  was  care- 
^'onsequently,  no  negligence  in  its  use  is  shown.  Rail- 
y,  38  Mich.  547;  Readhead  v.  Railway  Co.,  L.  R.  4  Q. 
Railway  Co.,  L.  R.  5  H.  L.  45;  Richardson  v.  Railway 
342. 

vidence  sustain  the  imputation  of  fault  founded  on  the 
relieving  tackle.  There  was  no  time  to  bring  that  ap- 
It  is  not  intended  for  use  in  emergencies  demanding 
[lor  for  the  navigation  of  a  large  steamer  in  a  narrow 
is  a  temporary  steering  gear,  to  be  hooked  to  a  tiller  in 
a  safeguard  against  the  consequences  of  the  breaking  of 
ar  as  a  substitute  for  it,  when  broken,  until  it  can  be 
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repaired.  Tlie  master  of  the  steamer  testifies  that  it  could  not  have  be 
hooked  on  ready  for  use  under  three  to  tive  minutes,  while  less  thi 
three  minutes  elapsed  from  the  discovery  of  the  break  until  the  coUisio 
The  fact  that  the  injury  has  befallen  the  libelants  without  fault  on  th( 
part,  and  they  are  the  only  sufferers,  has  naturally  invited  a  close  scr 
tiny  of  the  defense;  but  the  proofs  fail  to  disclose  any  grounds  for  tl 
condemnation  of  the  Olyrapia.  The  loss  must  rest  where  it  has  falle 
and  the  libel  must  be  dismissed. 

The  circumstances  under  which  the  collision  occurred  justified  ti 
libelants  in  bringing  suit  for  their  loas,  as  only  judicial  inquiry  cou 
have  elicited  the  evidence  which  has  exonerated  the  Olympia.  If  it  hi 
appeared  that  an  equally  full  showing  of  the  proofs  in  her  defense  hi 
been  made  prior  to  the  filing  of  the  libel,  I  should  have  followed  t 
American  rule,  and  allowed  costs  to  the  daimants,  but,  ander  the  c 
cumstances,  no  costs  will  be  allowed. 
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